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Bosama Niyetiyle Yapilan Nikahin Hilkmii ve Fakihlerin
Bu Konudaki ihtilaf Sebepleri

islam hukukunda evlilikte siireklilik esastir. Ebedilik sarti tasimayan bir nikah bu ilkeye
uymaz. Bu ¢alismanin konusunu olusturan bosama niyetiyle evlilik de bir bakima gegici
bir evliliktir. Ancak bu gecicilik akit yapilirken kullanilan sézlerde belirtiimeyip erkegin
niyetinde bulunur. Bu ¢alismada; bosamada erkegin bu niyetinin akdin gegerliligi ile
(caiz, mekruh ya da haram olma gibi) hilkmine etkisi, s6z konusu niyetin saklanmasinin
tedlis veya tagrir (aldatma) yahut rizayi etkileyen bir kusur olarak géruliip gérilmemesi
gibi meseleler ele alinacaktir. Ayrica giinimuzde degisen sartlarin ve makasidi’s-seria
ilkesinin dikkate alinmasinin, ¢agdas alimlerin bu konudaki fetvalarina etkisi de degini-
lecek hususlar arasindadir.

Bu calismada yukarida zikredilen sorulara cevap aranacak, hem kadim hem de ¢agdas
olarak degerlendirilebilecek bir konuda alimlerin farkli gorisler benimsemesinin ne-
denleri tespit edilecektir. Bu gergevede s6z konusu ihtilaflara yol agan teorik 6n kabul-
lere isaret edilecektir. Calismada konu, dort ana baslk altinda incelenecektir: 1) Evlilik
akdinde gegicilik ve devamlilik maksadi. 2) Niyetin akitler tizerindeki etkisi. 3) Rizayi et-
kileyen kusurlardan biri olarak gizlemek suretiyle kandirma (tedlis). 4) Mevcut sartlarin
fetvanin degismesine etkisi.

Gegici evlenme niyetiyle yapilan akitte niyetin gizli olmasi; alimlerin, niyetin akitler tze-
rindeki etkisi konusunda farkli gérisler benimsemesi ve islemin aldatma igermesi gibi
hususlar, alimlerin s6z konusu meselede ihtilaf etmesine yol agmistir. Buna ilave olarak
makasid fikhindaki gelismelerin ve giiniimuziin degisen sartlarinin etkisi de konu ile ilgi-
li gbris birligi saglanamamasinin nedenleri arasindadir.

Anahtar Kelimeler: Gegici evlilik, Siireli evlilik, Niyet, Evlenmek, Bosanmak, islam Hukuku.

Abstract

Marriage with the Intention of Divorce Scientists’ Opinions in it and the
Reasons they Differ in their Judgement

In Islamic legislation, the essence of the marital relationship is permanence and conti-
nuity, so timing is contradictory to that. In marriage with the intent of divorce, timing
is present as an intention within the husband, but not mentioned in the marriage con-
tract. So, what is the effect of the intention of timing on marriage validity? Also, is it
possible to consider hiding intentions fraudulency and a defect of consent? What is the
effect of magasid al-shari‘ah and the changes in our modern time on current fatwa?

This research will put forward this new but old issue through answering these ques-
tions and studying the reasons that led to the disagreement of scientists regarding this
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issue, through that some theoretical aspects of Islamic jurisprudence will be shown.
That is through four main headlines: Timing and the purpose of permanence in mar-
riage, intentions and their effect on contracts, fraudulency by hiding intentions as one
of the defects of consent, and the effect of surrounding circumstances in changing the
fatwa. The conclusion of this research is that the difference of opinions of jurists on
this issue is due to many reasons: Firstly, the presence of the intention of timing, the
effect of intentions on the validity of contracts is controversial. Moreover, fraudulency
by hiding intentions is considered a defect of consent. Lastly, the increasing role of
magasid al-ahari‘ah in changing fatwa according to the change in circumstances.

Keywords: Timing, Intention, Marriage, Divorce, Islamic Jurisprudence.
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Marriage with the Intention of Divorce Scientists’
Opinions in it and the Reasons they Differ in their
Judgement

Sondos ABUNASSER"

Extended Abstract

The issue of marriage with the intention of divorce has become a problem for Muslims
in Europe with the vices that brings with it. Because some Muslim diaspora has
committed it, on the grounds that it is a legit marriage. Which made some of the
modern scientists to initiate studies about it and provide fatwas forbidding it. This
research purpose is to reintroduce this issue, by researching the reasons that lead to
the diverging scientists’ views currently and in the past, with that shining a light on
many theoretical aspects of Islamic jurisprudence.

The first subsection presents the opinions of scientists regarding this issue discerning
between the Defining law and the Legal validity that is because there had been a
confusion with a group of scientists who have addressed this issue, when they
understood that this contract is permitted because the majority of scientists
considered this contract valid. And then came the presentation of evidences through
four main headlines that include the reasons that lead to the divergence in judgement.

The first: Timing and the purpose of permanence in marriage, we discussed in it the
first problem in this marriage that is it has a period, and revealed its contradiction with
the general purpose of marriage.

Secondly, intentions and their effect on contracts, this subsection discussed the
presence of timing that exists as a hidden intention hidden that is not written in the
contract, and that whomever legitimized the contract did not consider unlawful
intentions to have an effect. Others who invalidated it considered that intentions had
an effect. And we demonstrated the effect of unlawful intention on contracts in
general. And some modern scientists addressed the directions of doctrine regarding
intentions and its effect on contracts under theories of modern law under what is
called the two theories of hidden and apparent will. Because this issue is considered a
new example added to what they have used in their findings. And how MALIKIAH,
whom were classified to have hidden will, have chosen apparent will in this issue,
which indicates that these classifications and findings need deeper studies, and a
widening of providing evidence to understand the directions of Islamic doctrine
precisely.
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The Third, fraudulency by discretion is defect of consent; we researched this third
problem, which is that, hiding the intention of divorce from the women and her
guardian compromises their consent. Because they agreed to this marriage based on
what the contract had, and they would have refused the marriage if they knew of his
intention. And this hiding of intention could be considered a defect in consent and
follows fraudulency and deceit by discretion. And consent without a doubt is a
principle prerequisite in all contracts. And for it to be a disciplinary punishment
weighed by the ruler if it was proven that this intention presents, and divorce after a
period according to husband’s intention, is a problem that needs research.

The Fourth, the effect of surrounding circumstances in changing the Fatwa, we looked
into how the surrounding circumstances today and what this marriage has brought of
vices that were not present before, have affected the Fatawas of scientist regarding
this issue, where the majority of modern scientists have forbidden it while legitimizing
the contract, and some has annulled it.

This research has reached that this marriage contract contains the element of timing,
which the doctrine considers illicit, being in contrast to what the marriage contract
requires; while the origin of marriage is permanence if there was a timing element,
other purposes of marriage would not be accomplished such as building a family,
raising children, living in peace and stability. While scientists have agreed upon the
effect of this element on both mutah marriage and temporary marriage and strongly
annulled them both. They have disagreed in this issue because the timing element is
not apparent in the marriage contract as it is in mutah marriage and temporary
marriage, in our issue there is an intention hidden within. Moreover, scientists have
disagreed on the effect of intentions on contracts, where the majority in this issue
have decided that the intention does not affect the legitimacy of the contract and it is
limited only by defining law. But saying that the contract is legit does not mean that
they permit it, that means that it is legally recognized and entails all the conjugal
rights. While the majority have seen it as makruh, and modern scientists have looked
at the vices at the damage it brings and the objectives of marriage that it destroys,
then stressed on its prohibition while still legitimizing it.

What | have reached after presenting those opinions, is that prohibiting marriage with
the intention of divorce and stressing its prohibition is what suits the unlawfulness of
the intention of timing and the damage it brings to the woman, her family, society and
family, and what it contains of fraudulency and deceit, by hiding an unlawful intention.
While also saying that the contract is legit and conjugal rights are required is more
conservative to women rights, where annulling the contract denies her the conjugal
rights through no fault of her own. And it is necessary to think of a disciplinary
punishment to rectify the damage that happened to the woman and her family and for
deceiving them, if she were divorced and it was proven that there was a prior intention
when the marriage contract was made.

Keywords: Timing, Intention, Marriage, Divorce, Islamic Jurisprudence.
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