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Islam Hukukunda Aile’

Hiiseyin ESEN™

Oz
Bu yazinin amac, fikith kitaplarinda ¢ok ayrintili olarak ciltlerce kitap
hacminde anlatilan aile ile ilgili konulari, belirli bir sistematik ve biitiinciil bir
yaklasim iginde, ilgili ayet ve hadisler disinda fazla kaynak gostermeksizin, giincel
yorumlarla zenginlestirerek o6zet halinde sunmaktir. Bu amaca uygun olarak, fikih
kaynaklarinda aile konusunun ele alinis, Islam hukukunda ailenin ©nemi, ailenin
nikdh yoluyla kurulmasi, aileye nesep yoluyla katilim, evlatlik, nikdh Oncesi
gorlisme, es secimi, evlilikte denklik, evlenme engelleri, nikdhin riikiin ve sartlar,
sahih nikdhin sonuglari, kari-kocanin birbirine karsi hak ve sorumluluklari, ailede
eslerin gorevleri, ana-babanin ¢ocuklarina karsi sorumluluklari, ¢ocugun ana-
babasina karst sorumluluklari, c¢ok eslilik ve adalet, ¢ocuklar arasinda adalet, egler
arasinda cinsellik ve smirlari, ailede dini terbiye, egitim ve ibadet, aile igi
mahremiyet, aile fertleri arasinda din farkliligi, aile {iyeleri arasinda mirascilik, aile
i¢gi sorunlar ve ¢Oziim yollary, evlilig§i sona erdiren durumlar, kadmin iddeti,

bosanan kadinin nafaka ve mesken hakki, ayrilik sonrast c¢ocugu velayet ve
hadanesi gibi konular {izerinde durulmustur.

Anahtar Kelimeler: islam Hukuku, Aile, Nikah, Talak.

Family in Islamic Law

Abstract

The purpose of this paper is to present the family-related issues described in
volumes of books in detail in figh books, in a systematic and holistic approach,
enriched with current interpretations, without showing much resources other than
related verses and hadiths. In accordance with this aim, these issues were
discussed: the issue of family in figh sources, the importance of family in Islamic
law, the establishment of the family through marriage, participation in the family
through birth, adoption, pre-marriage interview, spousal selection, marriage
equivalence, marriage Dbarriers, elements and the conditions of marriage act,
husband’s and wife’s rights and responsibilities against each other, the duties of the
spouses in the family, the responsibilities of the parents towards the children, the
responsibilities of the child against the parents, polygamy and justice, justice
between children, sexuality and limits between spouses, religious education in the
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family, education and worship, intimacy in the family, religious differences among
family members, inheritance among family members, problems in the family and
their solutions, cases ending the marriage, woman's waiting time for new marriage
after divorce, alimony and residence rights of the divorced woman, child welfare
after separation of spouses.

Keywords: Islamic Law, Family, Marriage, Divorce.

1. Fikih Kaynaklarinda Aile Konusunun Ele Alinis:

Aile  giliniimiizde  genellikle  “Akrabalik  iliskisiyle  birbirlerine
baglanan fertlerin bir araya getirdigi topluluk” seklinde
tanimlanmaktadir.! Fikih kaynaklarinda aileyi ifade eden 0zel bir kelime
veya tanimm bulunmamaktadir. Buna karsiik, nikdh ve nafaka gibi ele
alman konuya gore, kisinin aile icindeki konumunu gosteren sifatlarin
kullanildig1 goriilmektedir: Zevc ve zevce (koca-kari), eb (baba), iim (anne),
ibn (ogul), bint (kiz), ah (erkek kardes), uht (kiz kardes), ced (dede), nine
(cedde), amme (hala), hale (teyze), hal (dayi), ammun (amca), ibn ammih
(amcaoglu) gibi.

Aileyle ilgili konular, fikih kitaplarinda, nikah, mehir, nafaka,
kasm/kismet, talak, hul’, iddet, zihar, 1la, nesep, lakit, hadane, radd’,
vasiyet, miras/feraiz ve benzeri bagliklar altinda ele alinmistir. Mufassal ve
miistakil fikih kitaplarinda bu konular, ciltler dolusu hacme sahiptir.
Ayrica mezk(r konular hatta alt baghklarina tahsis edilmis miistakil
kitaplar da bulunmaktadir. Zira Islam aile hukuku konulari, yiizyillar
icinde ve farkli cografyalarda gelismenin bir sonucu olarak, ¢ok zengin bir
muhtevaya ulagmistir.

Diger taraftan bazi1 fikih kaynaklarinda, al, 1yal, ehl, ehlii'l-beyt,
etba’, evliya, asiret, ekarib gibi kelimeler kullanildigi da goriilmektedir. Bu
tabirler arasinda, alimlerin ihtilaflarma bagh olarak, bazen es anlaml
kullanim, bazen de kapsam bakimindan farkliliklar olmakla birlikte, genel
ortak noktanin, kisinin ev ahalisi ve diger yakinlar1 oldugu soylenebilir.?
Mesela ehl ve ehlii'l-beyt tabirleri, bazen sadece kisinin hanimi/hanimlari,
bazen de c¢ocuklar dahil ev ahalisi ig¢in kullanilmaktadir.? Gilintimiiz
ansiklopedik  fikih  calismalarindan el-Mevs{iatii'l-fikhiyye el-kiiveytiyye,
ehl ve ehlii’l-beyt maddelerini, al maddesine yonlendirmisgtir.*

1 Mehmet Akif Aydin, “Aile”, Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (Istanbul: TDV Yaynlari, 1989), 2/
196.

2 el-Mevstiatii’l-fikhiyye el-kiiveytiyye, “ehl” ve “ehlii’l-beyt” maddelerini, “41” maddesine yonlendirmistir.
Bk.”ehl”, 7/100; “ehlii’l-beyt”, 7/104.
3 Had 11/72-73.

4 el-Mevstiatii'l-fikhiyye el-kiiveytiyye,
kullanim {izerinde durulmustur. Ayrica 6zel bir kullanim olarak “Peygamberin ali” tabiri ele alnarak,

“un

al”, 1/97-98. Burada al tabirinin, vakif ve vasiyet konularindaki
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Gilinlimiiz modern Arapgasinda, aile anlaminda el-iisra kelimesinin
kullanildigr goriilmektedir. Bu baglamda aile hukukunu ele alan baz
eserlere “ahkamu’l-lisra” gibi basliklar konulmustur.? Ancak gerek Kur'an-
1 Kerim ve siinnet, gerekse fikih kaynaklarinda “el-iisra” kelimesine
rastlanmaz.6  Yine giiniimiiz batt  hukukuyla  karsilastirmanin = ve
kanunlastirma hareketinin etkisinin bir sonucu olarak, 18. Yiizyildan
itibaren Islam aile hukukunu ele alan baz1 kitaplara “el-ahvalii’s-sahsiye”
bagliklarinin konuldugunu da vurgulamak gerekir.”

Su halde fikth kaynaklarinda ailenin tam bir taniminin yapildig:
sOylenemez. Bunu yerine mevcut aile {iiyelerinin konumlarma gore sifati
tizerinden (baba, koca, kiz vb.) ilgili hiikiimleri agiklama yoluna gidildigi
goriilmektedir. Nitekim konuya gore de ailenin kapsaminin degistigi
goriiliir. Mesela sadece kari-kocanin veya sadece anne ve c¢ocugunun
varligl ile bir aile olusmakta, duruma gore diger {iiyelerin varlhigiyla kapsam
genislemektedir. Yine nikdh ve talak gibi konularda sadece kari-koca
seklinde iki taraf olmakla birlikte, nesep konusunda cocuklar konuya dahil
olmakta, nafaka ve miras gibi konularda ise nine-dede, kardesler ve hatta
yerine gore hala ve teyze gibi daha wuzak akrabalarla ilgili hiikiimler
bulunmaktadar.

2. Islam Hukukunda Ailenin Onemi

Yiice Allah, insanhgm atasi, ilk insam1 ve aym zamanda ilk
peygamberi (Adem) yaratiginda, aym nefisten (6z) hammim (Havva) da
yarattigin1i  ve  akrabalik iligkilerinin  biiyitk bir nimet oldugunu
vurgulamaktadir. Biitiin insanlik, peygamber ailesi olan bu ilk Kkari-
kocadan c¢ogalip yayilmustir® Yani ilk insanlar ayni zamanda ilk aileyi
olusturmuslardir. Buna gore aile, insanlik tarihi kadar kokli bir kurumdur.
Boylece insanin, aile ortaminda diinyaya gelmesinin ve hayatim1 tek basina
degil ictimai olarak siirdiirmesinin esas oldugu, kendisinin de zamani
geldiginde aile kurarak neslini devam ettirmesi gerektigi anlasilmaktadir.
Aile, toplumun en kiigiik birimidir. Ureme yoluyla cogaldikca soylar ve
kabileler, daha sonra da devlet gibi tegkilatlanmig yapilar ortaya gikmustir.

onlara 6zel hiikiimler olmak {izere zekat, ganimet, fey, salavat, imamet/hilafet (devlet baskanlig1) gibi
hususlar tizerinde durulur.

5 Ornek olarak bk. Muhammed Mustafa Selebi,  Ahkdmii'l-iisra ﬁ'l—fsldm, (Beyrut:
Darii'n-Nehdati'l-Arabiyye, 1977), Abdiisselam Buhiis- Abdiilmecid Sefik, Miidevvenetii'l-iisra, (Rabat:
Darii’l-Eman, 2003/1424.)

6 el-Mevstiatii'l-fikhiyye el-kiiveytiyye, “lisra”, 4/223-224.

7 Ornek olarak bk. Muhammed Kadri Pasa, el-Ahkamii's-ser'iyye fi'l-ahvili’s-sahsiyye, Dirase ve tah.
Muhammed Emin Sirac- Ali Cum’a Muhammed (Kahire: Darii’s-Selam, 2006/1427). Kadri Pasa’nin (0.
1306/1888) bu eseri, fikhi, Roma hukuku esasina gore kanunlastirma gayretinin bir tirtintidiir.

8 en-Nisa 4/1-2.
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Insanin yaratils amaci, yiice Allah’t taniyip ona kulluk etmek
(ibadet)® olduguna gore, ailenin amact ve vazifesi de yaratilis amaciyla
uyumlu olmalidir. Bu sebeple din ile aile, ilk zamandan beri birliktedir.
Nitekim biitiin ilahi dinler, aile hayatim1 diizenlemistir. Ailenin kurulmasi
ve korunmasinda dini diizenlemeler Onemlidir; dinin yasanmasi ve
korunmasinda da aile Onemlidir. Buna gore ailenin en Onemli amaci ve
faydasinin, insamun yaratiis amact olan kullugunu gerceklestirmesini
saglamak oldugu sdylenebilir.

Kendisini son hak din olarak tanitan Islam’a gore aile, kadin ve
erkek arasinda yapilan nikah akdiyle kurulur. Aile kurmanin tek mesr(i
yolu nikahtir. Nikahsiz birliktelikler haramdir, =zinadir. Nikah yaparak
evlenmek ve hatta evlenemeyenleri evlendirmek tesvik!® edilmis; buna
karsihk zind ve zinaya gotiirebilecek sebepler'’ ve ayrica uygunsuz
birliktelikler'?  yasaklanmis, koétiilenmistir. Boylece insamin  fitri  olan
cinsellik ve cogalma ihtiyaci, bir takim dini kurallara baglanmistir.’® Insan
ciftlesmesi ve tiremesinin kiyamete kadar bu normal sekliyle, yanhs yollara
sapmadan, siirmesi gerektigi anlagilmaktadir.

Nikah, bir yoniiyle ibadet; diger bir yoniiyle de insanlar aras:
diinyalik ~ bir  muameledir  (akit/sozlesme).  Ozellikle Hanefi  fikih
kitaplarinda'* ve baz1 hadis kitaplarinda'® nikah konusunun genellikle,
zekdat ve hac gibi ibadetlerden sonra fakat alig-veris ve kiralama gibi
akitlerden Once olmak {izere ibadetler ile muameleler arasinda bir yerde ele
alindig1 goriilmektedir.

Nikah ile kurulan aile, bir kadin ile bir erkek arasinda kurulur.
Boylece kadin ve erkek, birbirine es olur. Arapg¢ada taraflarin cinsiyetini
belirtmek {izere kocaya =zevc, kariya ise zevce denir. Cocuk sahibi
olduklarinda, ana-baba anlaminda ebeveyn veya wvalideyn tabirleri kullanilr.
Hicbir ilahi dinde ve son din Islam’da erkek erkege veya kadin kadina
escinsel evlilige izin verilmemistir. Yaradilis itibariyle farkli olan kadin ve
erkek, bir araya gelerek, her biri tek basina eksik ve karsi cinse muhtag ve
mahktm iken, farkli &zellikleri ve rolleriyle birbirini tamamlamakta, teskin
etmekte, birbirinde ihtiyacim1 gidermekte, harama diismekten korunmakta,

9 ez-Zariyat 51/56.

10 en-Nr 24/32.

1 el-fsra 17/32.

12 Erkek escinselligi hakkinda bk. en-Nisa 4/16; el-A’raf 7/80-81; es-Suara 26/165-166; en-Neml 27/54-56;
el-Ankebt 29/28-29. Kadin escinceligi hakkinda bk. en-Nisa 4/15. Aybas: halindeki kadina yaklasma ve
diiblirden yaklasma hakkinda bk. el-Bakara 2/222. Ayrica diibiirden (makat) iliskiyi yasaklayan ¢ok
sayida hadis bulunmaktadir.

13 Aile hukukuyla ilgili ayetlerin sayis1 70 civarindadir. Ayrica aile konusunda yiizlerce hadis
bulunmaktadir.

14 es-Serahsi'nin el-Mebsiit adl1 eseri ve el-Merginani'nin el-Hiddye adl1 eseri 6rnek olarak zikredilebilir.

15 Miislim, Tirmizi ve ibn MAce drnek olarak zikredilebilir.
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birlikte bir biitiin olusturmakta, iiremeyi saglamakta, sevgi ve merhamet
temelinde huzur bulmaktadir. Iste bu es (zevc-zevce) olma durumu, yiice
Allah’in varlik ve birliginin delillerindendir.’® Bu sebeple kadinlar, erkekler
igin bir elbise, erkekler de kadinlar icin bir elbise sayilmistir.” Kadin ve
erkek, birbirinin diismani, birbiriyle catisan, rekabet eden taraflar degildir.
Onlar1 boyle gostermeye calismak, ikisine de zarar verir, huzurlu aile ve
huzurlu toplum olmanin oOniinii keser. Es olmak bakimindan, taraflardan
birinin digerine ustiinliigii degil; dogustan sahip olunan ozelliklere gore
erkek ile kadmn arasinda bir gorev ve rol paylagimi séz konusudur. Islam,
kari-kocaya, fitratlarna uygun farkli haklar ve sorumluluklar yiiklemistir.
Allah katinda en {istiin olan ise, kadin veya erkek olmasma bakilmaksizin,
en takvali olandir.'s

Hz. Peygamber bir defasinda konugmas: arasmnda soyle demistir:
“Sizden birinin esi ile birlesmesinde sadaka sevabi vardiw.” Sahabe bu ciimleyi
duyduunda sasirdi ve sordu: ‘Ya Rasillellah! Nasil olur, bizden biri sehvetini
giderir de ondan sevap kazamr?’ Bunun iizerine buyurdu ki: ‘Ne dersiniz, o isi bir
haramda yapsayd:r giinaha girmis olmayacak miydi?” ‘Evet, 0Oyle olacakti” dediler.
Buyurdu ki: ‘Iste bunun gibi, helali kullandi§inda da sevabi olur.”® Bu hadis,
tabii ihtiya¢ olarak yapilan islerin ve hatta diinyalik zevklerin bile, bir
Miisliitman  tarafinda kulluk suuruyla yapildiginda sevap vesilesine
doniisecegini bildirmektedir.

Cinsi istek (sehvet), insanin en zayif noktalarindan biridir. Bu
ihtiyact helalinden gidermenin tek mesrGi yolu nikdhtir (evlilik). Islam,
Miisliimanlar1 zinddan korumaya calisir. Miisliiman erkekler ve kadinlar,
namuslarint  korumak, avret yerlerini Ortmek ve baskasinin avretine
bakmaktan sakinmakla sorumlu tutulmustur.?® Nikah, zinadan koruyan bir
kalkandir. Giizel ve mevki sahibi bir kadinin zina davetine “Ben Allah’tan
korkarim” diyerek ret cevabi veren yigit erkek Oviillmistiir2' “Bir genc,
Allah  Rasiulii’'niin  huzuruna gelir ve ona soyle der: “Ey Allah’mn Elgisi! zind
etmeme izin ver!” Rasillullah onu yamma c¢agirir ve aralarinda su konusma geger:
“Boyle bir seyin senin annenle yapimasim ister miydin?” Geng, “Anam babam
sana feda olsun, Ey Allahin Rastilii, istemezdim” der. Bunun iizerine Hz.
Peygamber soyle buyurur: “Hicbir insan da anasma boyle bir sey yapilmasim
istemez! Kizi, kiz kardesi, hala ve teyzesi icinde de istemez”.2 Bu hadiste Hz.
Peygamber’in, akil ve psikoloji ile sd6z konusu genci zindmin kotiligi
konusunda ikna etme yontemini kullandig: goriilmektedir.

16 er-R(im 30/21.

17 el-Bakara 2/187.

18 el-Hucurat 49/13.

19 Miislim, “Zekat”, 16.

20 e]-Mumintin 23/5-7; en-Ntr 24/30-31; el-Ahzab 33/35.
21 Buhéri,”Ezan”, 36; “Hudd”, 19.

22 Ahmed b. Hanbel, Miisned, 5/256-257.
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Zina, biitiin dinlerde ve Kkiiltiirlerde kotii sayilan bir fiildir. Zina, aile
yapisina terstir. Aile kurmaya engeldir, aileyi yikmaya sebeptir. Islam’da
evli olan veya olmayan seklinde ayirim yapilmaksizin,® nikdhsiz birliktelik
zina?* sayilirken; maalesef bazi gilinlimiiz bati toplumlarinda sadece evlinin
esine sadakatsizligine zina denilmekte, zind bir sug¢ olarak goriilmemekte,
sadece esin talebi halinde bosanma gerekgesi yapilmakta; evli olmayanlarin
nikahsiz iligkisine ise karsi c¢ikilmamakta hatta Ozgiirlitk ve fitri ihtiyaglar
cercevesinde tesvik dahi edilebilmektedir. Zind yoluyla da insanhgmn
neslini devam ettirmesi miimkiindiir. Ancak zin3, toplumda kavga ve kan
dokiilmesi, zuliim, neseplerin bozulup karismas: gibi maddi ve manevi
bircok zarara ve helake sebep olur. Nikahin getirdigi diizen ve huzurun
aksine zinanin, ferdi ve igtimal, diinyevi ve uhrevi ¢ok biiyiik zararlar
vardir.?

Nikah akdi, Kur'an-1 Kerim'de esler arasinda yapilmis agir bir
anlasma (misadkan galiza);* evlilik, cinsellik, bosanma ve miras gibi
konularda Allah'in  belirledigi kurallara uymak da Allah’in simurlarn
(hudtidullah)? olarak ifade edilmistir. Hz. Peygamber ve esleri, ashabi ve
sonraki sdlih miimin erkek ve kadinlar, aile hayatma dair giizel Ornekler
sunmuglardir.

3. Ailenin Nikah Yoluyla Kurulmasi ve Nikahin Hiikmii

Nikah (evlilik), Islam dininde tesvik edilmistir. Bir hadiste Hz.
Peygamber sOyle buyurmustur: “Ey gencler toplulugu! Sizden kim evlenmeye
glic  yetirirse hemen evlensin. Ciinkii evlenmek gbzii haramdan daha  cok
uzaklagtirict ve mnamusu daha ¢ok koruyucudur”2® Baska bir hadiste “Nikih
benim siinnetimdir. Kim benim siinnetimden yiiz cevirirse, benden degildir.
Evleniniz. Ciinkii ben diger iimmetlere karst sizin ¢oklugunuzla iftihar ederim”?
buyurarak, hem nikahi tesvik etmis, hem de evlenmekten kaginanlari agir
bir sekilde uyarmistir. Bu hadis, su olay {izerine sOylenmistir: “Enes b.
Milik’in (r.a.) anlatti§ina gore: Hz. Peygamber’in evine, onun ibadetini sormak
iizere, ii¢ kisilik bir heyet geldi. Rasillullah’m (s.a.v) gizli ibadeti kendilerine haber
verilince onu az buldular ve ‘Biz neredeyiz, Nebi (s.a.s.) nerede? Onun gegmis ve

2 Muhsan olan ile muhsan olmayann zinas: arasinda, uygulanacak ceza bakimindan fark olmasi, fiilin
zina sayilmasi bakimmdan dnemli degildir.

24 Hata sonucu yagsanan cinsel birliktelikler (esi sanma vb.) zina sayilmamaktadir.

25 Omer Nasuhi Bilmen, Hukiiki isldmiyye ve Istilahdtt Fikhiyye Kamiisu, 11, 44-45; Mustafa Geng, “Islam
Hukukunda Ailenin Onemi ve Evlilik Hayatinin Faydalar1”, Sosyal Bilimler Dergisi, 5/30 (Kasim 2018), 284.
26 en-Nisa 4/21.

27 el-Bakara 2/187, 229-230; en-Nisa 4/11-13; el-Miicadele 58/4; et-Talak 65/1.

28 Buhari,” Nikah”, 3; Miislim, “Nikah”, 1; Ebt David, “Nikah”, 1; Tirmizi,” Nikah”, 1; Nesai, “Nikah”,
3; Ibn Mace, “Nikah”, 1.

29 Benzer lafizlarla: Buhari, “Nikah”, 1; Miislim, “Nikah”, 5; Ibn Mace, “Nikah”, 1; Nesai, “Nikah”, 4.
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gelecekte islenmesi muhtemel biitiin  giinahlar:  bagislanmistir’  dediler. Iclerinden
biri: ‘Ben geceleri daima namaz kilacagim’ dedi. Digeri: ‘Ben de il boyunca
devamly orug tutaca§im’ dedi. Bir digeri ise: ‘Ben de kadinlardan uzaklasip, asla
evlenmeyecegim’ dedi. Rasillullah (s.a.v.) gelerek soyle buyurdu: “Soyle soyle
soyleyenler sizler misiniz? Allah’a yemin olsun ki, ben sizin Allah’tan en ¢ok
korkammz ve ondan en c¢ok sakinanizim. Fakat ben bazen (nafile) oru¢ tutarim,
bazen tutmam. Bazen (nafile) namaz kiar, bazen uyurum. Kadinlarla da
evlenirim. Kim benim siinnetimden yiiz c¢evirirse benden degildir.” Bu hadis,
evlenmeyerek bir tiir ruhbanhkla®® Allah’a daha yakin olunacag: fikrini
siddetle reddetmektedir. Hz. Peygamberin hayatinda glizel 0Orneklik
(isvetiin hasenetiin) olduguna gore, evlenmeyerek ondan bagkasimni Ornek
almaya ve evlenmemek igin ilim tahsili cihad ve benzeri sdzde daha
onemli bahaneler bulmaya c¢alismak yanhis bir yoldur. Kisinin
evlenememesinde, alimler tarafindan gecerli sayilan bir mazeretinin
oldugu durumlar, istisnalardir. Ayrica hi¢ kimse, evlenememe gerekgesini
aciklamaya zorlanamaz.

Yiice Allah, soyle buyurur: “Icinizden evli olmayanlar; kile ve
cariyelerinizden de elverigli (sdlih) olanlar: evlendirin. Eger fakir iseler, Allah
kendi liitfu ile onlart zenginlestirir. Allah, (liitfu) genis olan wve (her seyi)
bilendir.”3' Yine bir hadiste belirtildigine gore, Allah'in mutlaka kendisine
yardim edecegi ifade edilen ii¢ kisiden biri, iffetli olmay:1 isteyerek evlenen
kimsedir.> Bu tiir ayet ve hadisler, bir taraftan topluma, kendiliginden
evlenemeyenleri ~ aracihk  yaparak ve  yardim ederek  evlendirme
sorumlulugu yiiklemekte; diger taraftan da fakirligin evlilik oOniinde bir
engel olarak goriilmemesini istemektedir. Bu tiir naslar1 anlamada, nikah
yapmanin masrafsiz bir islem olmasi, nikdhin esleri haramlardan koruyan
ve huzur veren Ozelligi, sade bir yasam tarzmmin imkani, tevekkiil ve ¢ocuk
yapmanin eslerin kontroliinde olmasi hususlariyla birlikte
degerlendirilmesi uygun olacaktir. Aksi takdirde, Allah her evleneni
mutlaka zengin edecektir diisiincesiyle evlenmek, gereksiz masraf etmek
ve kontrolsiiz ¢ocuk yapmak dogru goriilemez. Islam toplumlarinda, diger
toplumlardan bariz bir farkla, varhikli Miisliimanlarin gerek ferdi olarak
gerekse vakiflar araciligiyla evlenemeyenleri evlendirmek igin gayret
ettikleri goriilmektedir.

Fikih  kitaplarinda, o©zellikle Hanefi kaynaklarda, kisinin zinaya
diisme tehlikesi, evliligin gereklerini yerine getirme imkani ve egine zarar

% el-Hadid 57/27. Burada islam disindaki bazi din adamlarinin (rahip, rahibe vb. ) evlenmesinin yasak
edildigini hatirlamak gerekir. Evlenme yasaginin insan tabiatina aykiri oldugu aciktir. Bosanma yasagi
da boyledir.

31 en-Nar 24/32.

32 Tirmizi, “Fedailu’l-cihad”, 20; Nesai, “Nikah”, 5.
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verme ihtimali gibi durumlara gore, evlenmenin hiikmiine dair kabaca
asagidaki agiklamalarin yapildig: goriilmektedir:

Farz Nikah: Evlenmedigi takdirde zinaya diisecegi kesin olan
kimsenin evlenmesi farzdir. Ciinkii nikah ile zinadan korunacagi kesindir.
Haramdan koruyacag1 kesin olan seyi yapmak farz olur. Bu hiikiim, mehir
ve nafakaya giicii yeten ve esine zulmetmeyecek olan kisi i¢indir.

Vacip Nikah: Evlenmezse zindya diisme tehlikesi bulunan kimsenin
evlenmesi vaciptir. Harama diisme tehlikesi, duruma gore farklihk
gosterir. Bu hiikiim de mehir ve nafakaya giicli yeten ve esine
zulmetmeyecek olan kisi i¢indir.?

Stinnet Nikdh: Normal halde bulunan kisilerin evlenmesi miiekked
sunnettir.  Fitri  ihtiyact Hz. Peygamberin 0Orneklik ve tavsiyesiyle
karsilayarak, kendini ve esini haramdan koruma ve Miisliiman nesil
yetistirme diislincesiyle evlenmek sevaptir.

Mubah Nikah: Evliligin gereklerini yerine getirememe ve esine
eziyet verme konusunda biraz endisesi olanin evlenmesi mubahtir. Siinneti
yerine getirmek degil de, sadece fitri ihtiyacini gidermek icin evlenmek de
mubah sayilmustir.

Mekruh Nikah: Esine zuliim ve haksizlik yapma ihtimali/korkusu
bulunan kimsenin evlenmesi mekruhtur. Haksizligin durumuna gore
buradaki kerahet tenzihi veya tahrimi olabilir.

Haram Nikédh: Evlenince, esine zuliim yapacagi ve zarar verecegi
kesin olan kimsenin evlenmesi haramdir. Zuliim ve zarar, haram olup,
nikahtan beklenen faydalarin saglanmasina engeldir. Aids vb. odldiiriicii ve
bulasici hastaliklar1 olanlarin; esinin bir organini etkisiz hale getirecek, agir
yaralayacak  veya  Oldiirecek  sekilde gecimsiz  olanlarin  evlenmesi
boyledir.3

Malikiler, zinaya diisme korkusu olmamakla birlikte, iliskiye gticii
yetmeyen (iktidarsiz), nafakayr karsilayamayacak durumda olan ve biitiin
kazanci haramdan olan erkegin evlenmesini de, kadma zarar verecegi
gerekgesiyle haram saymislardir. Safiller de, evlilige ihtiyact olmayan
sefihin (malim1 tedbirsiz harcayan) nikdhini; evlenmeye ihtiyag¢ duymayan
ve esinin cinsel ihtiyacim1 karsilayamayacak durumda olan kadmin
nikahini haram saymislardir.3

3 El-Mevstiatii’l-fikhiyye, “Nikah”, 41/210-212.
3 El-Mevstiatii'l-fikhiyye, “Nikah”, 41/212-216.
3% El-Mevstiatii'l-fikhiyye, “Nikah”, 41/215-216.
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4. Aileye Nesep Yoluyla Katilim

Yiice Allah, biitlin insanlar1 bir erkek ve disiden yarattigini ve insan
neslini o ikisinden tiirettigini aciklamaktadir.®® Buna gore baslangigtan beri
insan, sahth bir nesebe sahiptir. Nesep akrabaligi, genellikle zi
rahim/erham kelimeleriyle bazen de zi'l-kurba/akrabiin kelimeleriyle ifade
edilir ki ana rahminden dolayr olusan, yani Yiice Allah’in, insanin
tercihinde olmayan bir kader olarak dogustan insanlar arasinda kurdugu
akrabalik demektir. Evlilikte ise, nesebin aksine, eslerin kendi iradeleriyle
birbirini tercih etmesi s6z konusudur. Nesep (soybagi) insan igin biiyiik bir
nimettir.¥’ Aile icinde dogan c¢ocuk, normal sartlarda, basta ana-babasi
olmak {izere, kardesleri ve diger akrabalarindan olusan bir akraba
toplulugu icinde diinyaya gelmektedir. Bu aile toplulugu, dogal ve zaruri
olarak, hayati paylasma ve birbiriyle yardimlasma igindedir. Akrabalk
baglarmi gozetmek (sila-i rahim) ve onlara iyilik yapmak emredilmis,
akrabalarla iliskileri kesmek de yasaklanmistir.® Yakinlik derecesine gore
bu akraba aile iiyeleri arasinda, velayet, evlenme engeli nafaka
mecburiyeti, diyet 0demeye istirak (akile) ve miras gibi hiikiimler gecerli
olur. Her insan dogal ve manevi olarak da, nesebini bilme ihtiyac
igindedir. Nesebin korunmasi, biitiin dinlerin ve son din Islam’in korumay1
amacladigt ve normal bir hayat siirmek i¢in insanin vazgecilmezi sayilan
bes temel deger (zarGirat-1 hamse veya mekasid-1 hamse) arasinda
bulunmaktadir.

Diger taraftan, insam1 Allah katinda degerli kilan nesebi degil
amelidir. Amelinin geri biraktift kimseyi nesebi ileri gotiirmez.? Allah
katinda en {istiin olan, en takvali olandir.# Kiyamet giinii de, kisinin kendi
imani ve ameli bulunmuyorsa, peygamber c¢ocugu bile olsa* akrabalar
birbirini kurtaramayacaktir.*?

Aile {yeligi normal hallerde, cocuklar icin, aile iginde dogmakla
sabit olur. Doguran kadin, dini ve hukuki bakimdan tartismasiz olarak
¢ocugunun annesidir. Ancak erkegin babaligi konusunda farkli durumlar
olusabilmektedir. Sahih bir evlilik i¢inde dogan c¢ocugun annesiyle evli
olan erkek (hukuki koca), evlilikten sonra normal dogum siiresi iginde (en
az alti ay sonra) dogmus olma ve lidn* yoluyla reddedilmeme sartlariyla,

36 en-Nisa 4/1; el-Huclirat 49/13.

37 el-Furkan 25/54.

38 el-Bakara 2/83, 177, 180, 215; el-Enfal 8/75; el-Ahzab 33/6; Muhammed 47/22; Buhari, “Edeb”, 10, 13.
3 Eb{i Daviad, “ilim”, 1; Tirmizi, “Kur'an”, 10.

40 el-Huctirat 49/13.

41 Buhari, “Vesaya”, 11.

42 el-Mumtehine 60/3.

4 Lian konusu, evliligi sona erdiren durumlar baghig altinda ele alinacaktr.
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baba kabil edilir. Eslerin lidn ile ayrilmasi halinde, ¢ocuk babasiz sayilir.
Lian disinda keyfi baska bir yolla nesebin reddi miimkiin degildir.

Nesebi mechul olan buluntu c¢ocuk (lakit, menbliz) ve benzerleri,
babalik iddiasinda bulunan biri ¢ktginda, aralarindaki yas farki babalik
icin uygun oldugu (en az 12 yas) takdirde, ayrintili bilgiler sorulmaksizin,
o kisinin nesebine baglanmaktadir. Burada c¢ocugun, nesepsiz kalmaktansa,
ona sahip ¢ikacak birine baglanmas ciheti tercih edilmektedir.

Zina {riinii oldugu belli olan veled-i zina, alimlerin g¢ok biiyiik
¢ogunlugunca, Dbiyolojik babasmin nesebine baglanmamaktadir.# Zira
onemli bir nimet olan babalik sifatinin zina gibi haram bir yolla elde
edilemeyecegi, diger taraftan zinakar bir babaya nispet edilmenin ¢ocuk
agisindan, babasiz kalmaktan daha biiylik olumsuzluk olusturacag: kabil
edilmektedir. Ayrica zind yoluyla nesep ispatina imkan verildigi takdirde,
nikahin, sahith nikdh icinde dogmanin ve zindyr yasaklamanin nesep
bakimindan bir anlami kalmayacaktir.

5. Evlatlik

[slam ©6ncesinde evlat edinme (tebenni, deiy) uygulamasi vardi
Nesebi bilinen veya bilinmeyen kimsesiz cocuklar alimip bakilir, koruyucu
erkek ve kadin onun ana-babasi sayilirdi. Hz. Peygamber’in de oOnceden
Zeyd adinda bir evlathg1 vardi. Babasimin Harise oldugu bilindigi halde,
gelenege gore, Harise’'nin oglu Zeyd degil de Muhammed’in oglu Zeyd
diye anilirds.

Evlatllk konusunu su ayetler aciklamaktadir: “Allah, hicbir adamin
icine iki kalp koymamustir. Kendilerine zihdr yapti§imiz eslerinizi de anneleriniz
yapmamstir. Yine evlathklarimzi da 0z cocuklarimiz (gibi) kilmanustir. Bu, sizin
agizlarmizla  soylediginiz (fakat gercekligi olmayan) soziiniizdiir. Allah ise gercegi
soyler ve dogru wyola iletir. Onlart (evlathklarimizi), babalarina nispet ederek
cagirm. Bu, Allah katmda daha (dogru wve) adaletlidir. Eger babalarini
bilmiyorsamz, onlar sizin din kardesleriniz ve dostlarimizdir. Hata ile yaptigimiz
bir iste size hicbir giinah yoktur. Fakat kasten yaptigimiz seylerde size giinah
vardir. Allah, ¢ok bagislayandir, cok merhamet edendir.” 4

Ayetten anlagildign  iizere, Islam’in yasakladigi evlatlik, g¢ocugun
bilinen nesebini degistirerek, koruyucu ailenin nesebine 6z ¢ocuklariymis
gibi katmaktir. Yoksa kimsesiz (yetim vb.) cocuklara sahip ¢ikarak besleyip
biiyiitmek ve yardimc olmak anlamindaki evlathk, insani ve Islami bir

4 Bu hiikmiin en dnemli delili su hadistir: "Cocuk, yatagin (kadinin sahibi) olan kocaya aittir. zind eden erkege
(biyolojik baba) ise mahrumiyet (tas) vardir.” Buhari,” Hustimat”, 6, “Hudad”, 23, “Ahkam”, 29; Miislim,
“Rada”', 36, 37; Ebti Daviid, “Talak”, 34; Tirmizi, “Vesaya”, 5; ibn MAce, “Nikah”, 59.

4 el-Ahzab 33/4-5.
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gorev ve sevap vesilesidir. Nesebi baskasina ait ¢ocugun evlatlik olarak
almip bakilmasi, 6z c¢ocuktan farkli olarak, aralarinda mahremiyet,
evlenme engeli ve miras gibi hiikiimler meydana getirmez. Buna gore
nesebi bagkasindan olan evlathk cocuk biiylidiigiinde, koruyucu kadin ve
kocast bakimindan yabanci sayildigindan, avret ve halvet konularina
dikkat etmeleri gerekir. Evlenme c¢agina geldiginde, evlathk kiz ise
koruyucu erkegin, erkek ise koruyucu kadinin onunla evlenmesine bir
engel yoktur. Cahiliyede evlathg1 6z gocuk gibi saydiklarindan, onun esini
de 6z gelin gibi evlenilmesi yasak biri olarak goriirlerdi. Islam’da ise
evlathk 6z c¢ocuk sayilmadigindan, evlathgin esi de, evlenme engeli
bakimindan, 6z gelin sayilmaz. Hz. Peygamber, Allah’in emri ({izerine,
evlathgr Zeyd'in bosadigt Zeynep ile evlenmek suretiyle bu cahiliye
uygulamasini  kaldirmustir.6  Koruyucu aile, kendileri hayattayken evlatlik
cocuk lehine hibe yapabilirler. Oliimlerinden sonra mallarinin iigte birine
kadar bu ¢ocuk lehine vasiyet yapabilirler.

Bakim igin alman c¢ocuk sayet yirmi dort aylktan (Eb(i Hanife'ye
gore otuz aylktan) kiiglikse, koruyucu kadin tarafindan miimkiinse
emzirilmesi (Hanefilere gore birka¢ damla bile yeterlidir) tavsiye edilebilir.
Cinkii bu emme, siitannelik ve o kadimin kocasiyla siitbabalik iligkisi
olusturacagindan, c¢ocuk biiylidiigiinde aralarinda avret ve  halvet
konularinda (6z ¢ocuk gibi) daha rahat olmalarina imkan verir.

6. Nikah Oncesi Goriisme

Hz. Peygamber, evlenmeden o©nce adaylarin birbirini gormesini
tavsiye etmis ve bu goriismenin mutlu bir aile i¢in en uygun vesile
oldugunu  belirtmistir¥ Buna goére es adaylarinin, heniiz nikdh
bulunmadigr igin birbirilerine yabanci olduklar1 unutulmadan, avret ve
halvet* simirlarina dikkat ederek goriismeleri uygun goriilmiis ve tesvik
edilmistir. Agirhikli goriise gore yabanct bir kadinin el yiiz ve ayaklar
disindaki yerleri avret sayilmistir.

Bir kadma evlilik teklif etmek, Arapca kaynaklarda hitbe tabiriyle
ifade edilir. Hz. Peygamber, birinin evlilik teklifine heniiz bir cevap
verilmeden baska birinin daha evlilik teklifinde bulunmasin
yasaklamistir.#® Boyle bir durumun huzursuzluga yol agacagi muhakkaktir.

4 el-Ahzab 33/37.

4 Mislim,” Nikah”, 74, 75; Nesai, “Nikah”, 17; Tirmizi, “Nikah”, 5.

48 “Sizden kim Allah’a ve dhiret giiniine inantyorsa, yammda mahremi olmayan bir kadinla bas basa kalmasin.
Ciinkii bunu yaparsa iiciinciileri seytan olur.” Buhari, “Nikah”, 111, 112; Miislim, “Hac”, 424.

4 Buhari, “Biiy(’” 64, 70; Miislim,” Nikah”, 51-56.
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Baz1 Kkiiltiirlerde goriilen soz kesme, nisan ve kina gibi uygulamalar,
bir akit olmayip asla nikdh sayilmaz. Fikih ilminde bunlarin yeri yoktur.
Buna gore s6z ve nisan gibi islemlerin, taraflarca agiklanan veya
acitklanmayan cesitli gerekgelerle bozulmasi miimkiin ve caizdir. Fikih
ilminde, nisan bozuldugunda, daha o©nce verilmis hediyeler ile kismen
veya tamamen Odenmis mehrin durumu iizerinde durulmustur. Baz
glinimiiz alimleri ayrica, nisanin bozulmasiyla bir zarar meydana gelmesi
halinde, kusurlu taraf aleyhine tazminat karar1 verilmesini de caiz
gormiiglerdir.

7. Es Secimi

Hadislerde ve fikih kitaplarinda, evlenecek kadin ve erkegi secerken
aranmas! tavsiye edilen bazi Ozelliklerden, oOzellikle de dindarlik ve giizel
ahlaktan bahsedilmistir. Kaynaklarda bu tiir ozelliklerden
bahsedilmesinin,  genclere  ideal Ornekler gdsterme, kendisinin ve
muhtemel esinin hayatini olumlu yonde degistirmek icin evliligi bir vesile
olarak gorme gibi olumlu amaglara hizmet edecegi agiktir.

Evlenecek kadinda aranmasi tavsiye edilen oOzellikler: Bir hadiste Hz.
Peygamber soyle buyurmustur: “Kadin (genellikle su) dort seyi icin nikih
edilir: Mali, asdleti (soyu), giizelligi ve dini. Sen dinddr olammi tercih et ki, ellerin
topraklansin  (bereket ve huzur bulasin)”. Baska bir hadiste sOyle geger:
“Diinya, faydalamlacak bir varhktir (metd’); Diinyamin en iyi varlig ise, siliha
(iyi) kadindir.”>' “Siz Allah’a siikreden bir kalbe, O'nu amp zikreden bir dile ve
dindar (mii'mine) bir kadina sahip olmaya bakin. Boylesi bir kadin, dhireti
kazanmanmiza da yardimc: olur.”®> Bagka hadislerde bakire® ve dogurgan
kadinlarin tercih edilmesi istenmistir. Hz. Peygamber, Hz. Aise disindaki
biitiin eslerini dul olarak nikdhlamistir® Bazi1 fikith kitaplarinda babasi
bilinmeyen, zind c¢ocugu olarak dogmus, kotii bir cevrede yetismis veya
onceden zina etmis bulunan kadinlarla evlenmek mekruh goriilmiistiir.’
Bu baglamda ayetlerde hem erkek hem de kadin igin “muhsan=iffetli
olma” tabirinin 6zellikle vurgulandig: goriilmektedir.5

Evlenecek erkekte aranmasi tavsiye edilen Ozellikler: Bir hadiste
gectigi lizere Hz. Peygamber (s.a.v.) sOyle buyurmustur: “Dini ve ahliki

50 Buhari, “Nikah”, 15; Miislim, “Rada”, 53.

51 Miislim, “Rada”, 64.

52 fbn Mace, “Nikah”, 5.

53 Buhari, “Biiy(’”, 34; Miislim, “Rada”, 55; ibn Mace,” Nikah”, 7.

5 Eb(i David, “Nikah”, 3; ibn Mace, “Nikah”, 1. “Kocasini sevebilen dogurgan kadinla evlenin. Ciinkii ben
kiyamet giiniinde diger iimmetlere kars1 sizin coklugunuzla dviinecegim.” Bu rivayet, zayif kabul edilmistir.

5 Buhari, “Nikah”, 9.

56 Vehbe ez-Ziihayli, el-Fikhu'l-Islami ve Edilletiihii (Dimagk: 1405/1985), 7/13.

57 en-Nisa 4/24-25; el-Maide 5/5.
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bakimdan begendiginiz birisi, sizden kizimizi isterse, kizimizi onunla evlendirin.
Aksi takdirde yeryiiziinde fitne ve fesat ¢ikar.” Dediler ki: ‘Ey Allahin Elgisi!
Sayet onda mal ve denklik bakimindan noksanlik varsa da mi?’ Buyurdu ki: “Dini
ve ahldki bakimdan begendiginiz birisi, sizden kizimizi isterse, kizimizi mutlaka
onunla evlendirin!” Hz. Peygamber bu soziinii ii¢ kere tekrarladi.”>® Bu hadis,
evlenecek erkekte dindarlik ve ahlakin tercih edilmesini vurgulamaktadir.

8. Evlilikte Denklik

Fikih kitaplarinda, kadinin durumu esas kabll edilerek, evlenecek
erkegin kadma denkligi (kefaet) konusuna da yer verildigi goriiliir. Bu
konuda iki ana goriis ortaya ¢ikmistir:

Alimlerin az bir kismi tarafindan savunulan goriise gore, denkligin
aranmas! gerektigine dair hicbir ayet veya hadis yoktur. Hasan el-Basri, es-
Sevri ve el-Kerhi gibi bazi alimler denklige karsi cikarak, miimin olmak
disinda bagka bir konuda denklik aranmayacagini soylemislerdir. Nitekim
Hz. Peygamber doneminde yapilan bir¢ok evlilikte iman disinda baska bir
konuda denklige bakilmadigi, boylece vyerlesik denklik anlayisinin kirildig:
goriilmektedir. Mesela siyahi azathh bir kole olan Bilal el-Habesi'nin
Kureysli bir kadinla evlenmesi, bunun gibi Ebli Taybe ve Zeyd'in evlikleri
boyledir.

Cogunluk alimler ise denkligi Oonemsemis ancak bunu bir sithhat sarti
degil liizum (baglayicilik) sarti olarak degerlendirmigtir. Buna gore kadn,
dengi veya daha tist konumdaki bir erkekle evlenmelidir. Denkligin sihhat
sarti sayilmamasi, denklik bulunmayan evliliklerin, tartismasiz olarak
sahth  kabtll edildigi anlamana gelir. Denklige riayet konusunda
Hanefilerin 6ne c¢iktigi ve ailenin miisliiman olma tarihi, hiir olmak, nesep,
mal ve meslek gibi hususlarda, liizum sarti saydiklar1 denklik bulunmadig:
takdirde, kadmnin velisine, mahkemeye giderek nikdhin feshini isteme
hakkint tanidiklar1 goriilmektedir. Evlilikten sonra denkligin bozulmasi,
nikdha zarar vermez.

Gegmiste denklik adma sdylenen ve fikih kitaplarinda yer bulan
hususlarin, mevcut toplum yapisma bagh degisime acgik kiiltiirel hususlar
oldugu; glinlimiizde ise Ozgilirliiklerin, insanlarin farkli tercihlerine
sayginin ve farkli kiltiirlerle kaynasmanin yiiksek seviyede olusu gibi
hususlar dikkate alindiginda, kadinlarin dengiyle evlenmesinin, ancak
cevresinden gelen bir tavsiye niteliginde olabilecegi, baglayici olamayacag:
ve son sOzii kadmin kendisinin sodylemesi gerektigi agiktir. Buna gore,
Miisliiman olma disinda -ehli kitap kadinlar hari¢- baska bir hususun
denklik adina liizumlu goriilmesi isabetli olmayacaktur.

58 fbn Mace, “Nikah”, 46; Tirmizi,” Nikah”, 3.
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9. Evlenme Engelleri

[slam hukukunda evlenme engelleri, Omiir boyu siirecek devamli
engeller ve sartlar degistiginde ortadan kalkabilecek gegici engeller olmak
iizere ikiye ayrilmaktadir. Bunlardan bir kismu dogrudan ayet® ve
hadislerden®® anlasilmakta, bir kismi ise alimlerin ictihatlarina
dayanmaktadir. Ictihada dayanan hususlarda farkli goriisler de mevcuttur.
Evlenilmesi haram olan kadinlara “muharramat” denir ki haram kelimesi,
bir taraftan yasagi, diger taraftan da bu kisilere karsi duyulan hiirmet ve
saygiyl ifade eder. Zira bu kigilerle evlenmenin, akrabalik iligkilerini bozma
ve neseplerin karismasina sebep olma gibi olumsuzluklar1 bulunmaktadir.
Bu yiizdendir ki biitiin dinlerde ve hukuk sistemlerinde, ayrintilarda bazi
farkliliklar olsa bile, evlenilmesi yasak olan kisiler bulunmaktadir.

[slam’da devamli evlenme engelleri, kan (nesep) bagi, siit emme ve
evlilik olmak 1iizere 1i¢ ana sebebe dayanmaktadir. Bunlar1 sOylece
Ozetleyebiliriz:

a. Kan (nesep) bag1 sebebiyle haram olanlar: Kisinin usulii (ana, nine,
baba, dede...), kisinin fiirG'u ( ogul, kiz, torun...), ana-babanin fiiri'u ve
onlarin ¢ocuklart (erkek kardes, kiz kardes, kardeslerin ¢ocuklari...), dede
ve ninenin sadece ¢ocuklar1 (amca, dayy, hala, teyze).

b. Siit emme sebebiyle haram olanlar: Siit yoniinden usiil (siitanne,
siitbaba, siitnineler, siit dedeler), siit yoniinden fiirG’ (siit cocuklar, siit
torunlar), siitanne ve siitbabanin gerek nesep gerekse siit yoluyla fiirti'u
(siitkardesler ve digerleri), siit dede ve siitninenin c¢ocuklar1 (siit hala, siit
teyze, siit amca, siit day1), esin siit usulii (esinin siitannesi, siitbabasi,
sutnineleri, siit dedeleri), esin siit furd’'u (esinin sit ¢ocuklari, siit
torunlar1), siit wusuliiniin egleri (siitannenin, siitbabanin, siitninenin, siit
dedenin egsleri), siit fiirG'unun egleri (siit c¢ocuklarimin ve siit torunlarinin
esleri).

Alimlerin ¢ogunluguna gore, siit emmenin ilk iki yas (24 ay) icinde,
Eb(i Hanife'ye goreyse 30 ay iginde olmasi gerekir. Hanefiler ve Malikilere
gore siitiin az veya ¢ok olmasi fark etmezken; Safiiler ve Hanbelilere gore
en az bes doyurucu emme gerekir.

c. Evlilik sebebiyle haram olanlar (hurmetii’l-miisdhara): Kisinin
usuliiniin esleri (babanin ve dedelerin esleri. Yani iivey anne, iivey baba,
iivey nine, iivey dede), kisinin fiir'unun egsleri (gelin, damat), esin usulii
(esinin babasi, eginin anasi...), esin fiirt'u (iivey kiz). Uvey kizin haram
olmasi igin, annesiyle nikdh kiymanmin Otesinde fiili birlesme (duhal) de
sarttir. Hanefilere gore bir kadinla zind eden, ona sehvetle dokunan veya

59 el-Bakara 2/221, 230, 235; en-Nisa 4/22-25; Maide 5/5; el-Miuimtehine 60/11.

Nt

60 Ornek: “Nesepten haram olanlar, siit yoluyla da haram olurlar.” Buhari, “Sehadat”, 7; Miislim, “Rada”’, 1.
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fercine bakan erkekle, o kadmin usul ve fiirlu arasinda; aym sekilde o
kadin ile o erkegin usul ve fiirtiu arasinda —evlilikteki gibi- evlenme engeli
olusur. Zinanin evlenme engeli olusturdugunu Hanbeliler de kabul
etmistir.

Gegici evlenme engellerini ise soyle Ozetleyebilirizz Bagkasiyla evli
veya baskasindan iddet bekleyen kadin, bir erkek tarafindan ti¢ talakla
bosanmis kadin, din farki (Miisliman olmayan erkek veya kadin. Ehli
kitap kadin harig), erkegin aymi anda besinci kadim1 almasi (dort sinirn
vardir), lian/miildane ile ayrilmis kadin (bazi alimlere gore eski kocasiyla
ebedi evlenme engeli olusur), iki akraba kadin (iki kiz kardes ve bir kadinla
onun teyzesi veya halasi ayni anda bir erkegin nikdhi altinda bulunamaz.
Nesepten veya siit akraba olan iki kadindan biri erkek kabtl edildiginde,
digeriyle evlenmesi miimkiin degilse, bu ikisi aym anda bir erkegin nikahi
alinda da bulunamaz), =zinddan olan biyolojik kizi (Hanefiler ve
Hanbelilere gore), ihramliyken evlenme (Hanefiler disindakilere gore).

10. Nikahin Riikiin ve Sartlar1

Hanefilere gore nikdh akdinin riiknii, icap ve kabtldiir. Diger
mezheplere goére ise nikdhin riikiinleri sunlardir: Siyga (icap ve kabl),
kadin (kari), erkek (koca), kadimin velisi, esler arasinda evlenme engeli
bulunmamasi. Séafiiler, iki erkek sahidin bulunmasini;; Bazi Malikiler ise
ilan ve mehri de riikiin olarak goriirler. Riikiinlerden biri bulunmadiginda
nikah batil olur.¢!

Nikahin sartlar;, mezheplere gore farkliblk arz etmektedir. Mesela
Hanefiler, nikdhin sartlar1 dort grup halinde ele alinmaktadir ki Ozetle
soyledir:

a. Kurulus (in'ikad) sartlari: Taraflarin nikdh ehliyetine sahip olmasi
ve icab ile kabfliin usuliine uygun yapilmasidir. Bu sartlara uygunsa
miin’akid; aksi halde batildir. Nikahta taraflarin vekaleten temsili de
miimkiin goriilmiistiir. Nikah, sozlii veya yazili olarak yapilabilir.

b. Sihhat sartlari: Evlenecek kisiler arasinda evlenme engeli
bulunmamasi, 1icdb ve kabdliin siireklilik tasiyan bir  {slupla
yapilmasi, sahitlerin bulunmasi, riza ve ihtiyarin bulunmasidir. Bu
sartlara uygunsa sahih; aksi halde fasit olur. Fesat giderilirse, sahihe
doniisiir.  Stireli (muvakkat) nikdh, nikdh akdinin 6ziine aykin
bulunarak caiz goriilmemistir. Siireye ilaveten kadina bir Odeme
karsihiginda yapilan mut’a nikdhini sadece Siilerin Ca’ferl kolu caiz
goriir. Hanefilere gore sahitlerin iki erkek veya bir erkek ile iki kadin

1 Bk. El-Mevstiatii'l-fikhiyye, “Nikah”, 41/233 vd., 301; Saffet Kose, “Aile Hukuku” Islam Hukuku EI Kitabs,
(Ankara: Grafiker Yayinlari, 2018) 287 vd.
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olmasi; cogunluga gore ise her iki sahidin de erkek ve adil olmasi
gerekir. Asgari sayida sahit bulunan bir nikah gizli sayilmaz ancak
Malikilere gore ayrica ilan gsart olup, sahitlere, bagkalarina
sOylemeyerek gizleme talimati verilen nikah batildir. Giiniimiizde
yapillan resmi nikdhta, islem imza ile kayit altina alindigindan,
nikahin gizlenmesinden bahsedilemez.

c. Yirlrlik (nefaz) sartlari: Eksik ehliyetlinin yaptigi nikah, velinin
icazetine, yetkisiz ii¢lincii sahsin (fuzhli) yapti§i nikah da ilgili tarafin
icazetine/kabuliine baghdir. Icazete bagli degilse nafiz; aksi halde
mevkuf olur.

d. Baglayialik (liizim) sartlari: Akdi yapanlarin veya veli ya da vekil
gibi temsilcilerin, bazi durumlarda bu akdi bozma yetkisine sahip
olmamasidir. Boyle nikdha lazim denir. Gayr-i lazim ise, baglayic
olmayan, tek tarafli olarak bozulabilen nikahtir.

Mesela Hanefilere gore resit bir kadin ve erkegin, iki sahidin
huzurunda, birbirilerini es olarak kabtl ettiklerine dair irade beyaninda
bulunmalariyla (icdb-kabtil) nikdh yapilmis olur. Nikdh kiyict bir kisiye
gerek yoktur. Nikdhin din bilgini veya resmi bir memurun huzurunda
yapilmas:1 da sart degildir. Ancak gilinlimiiz sartlarinda devlet tarafindan
tescil edilmeyen nikahlarda, genellikle kadin tarafin magdur olmasi, sozlii
nikahlarin ~ kotiiye  kullanilmast  ve  devletin =~ bu  magduriyetleri
giderebilmesinin zor olmas1 gibi gerekgelerle, ozellikle resmi tescile &nem
verilmesi gerektigi acgiktir. Nikdh akdinin yapilmasmnda mali bir harcamada
bulunmak gerekmez ancak maddi durumu miisait olanlarin ¢evresine
diigiin yemegi (velime) ikram etmesini Hz. Peygamber tavsiye etmistir.c2
Diiglinde mesr eglenceler, Ozellikle kadinlar arasi eglenceler tertiplemek
de caizdir.®

slam agisindan nikahin en kisa siirede, kolay ve masrafsiz sekilde
yapilarak, taraflarin bir an Once evlilik hayatina baglamalari esastir. Hz.
Peygamber’in  ifadesiyle:  “Nikdhin en  hayirlisi, en  kolay  olandw” .6
Glintimiizde ailelerin cesitli gereksiz zorluklar c¢ikarmasi, kan testi yapma,
kursa devam edip sertifika alma, aga¢ dikme veya parasii vermeye
zorlama, nikdh1 sadece is glinleri mesai ig¢inde kiyma, yogunluk
gerekcesiyle ileri tarihe nikah randevusu verme gibi islemlerin, nikahi
zorlagtirdigi  ve  geciktirdigi bir gergektir. Yakin zamanda internet
tizerinden nikah islemlerinin yapilabilecegi diistiniilebilir.

62 Buhari, “Nikah”, 68, 69; Miislim, “Nikah” 87.
63 Tirmizi, “Nikah”, 6; Nesai, “Nikah”, 72; ibn Mace,”Nikah”, 21.
64 Ebti Davad, “Nikah”, 31.
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11. Sahih Nikdhin Sonug¢larn

Riikiin ve sartlar1 tam olarak yerine getirilmis sahth bir nikah akdi,
kendiliginden ve zorunlu olarak su sonuglar: dogurur:

Eslerin  Islami  olciiler  iginde  birbirinin  cinsel yonlerinden
faydalanmasi caiz olur. Egler arasinda avret yasagi bulunmaz. Egine

arkadan yaklasmak, aybasi, lohusalik veya ihramli olma hallerinde cinsel
iligki helal degildir.

Kadin, aralarinda anlasmayla belirledikleri mehre (miisemma) hak
kazamir. Mehir, maddi degeri olan bir mal veya menfaattir. Mehir
belirlenmemisse, emsal mehir (mehr-i misil) alir. Emsal mehir, kadinin
Ozelliklerine yakin akraba ve komsu kadinlara gore belirlenir. Mehrin
anlasmaya gore pesin (muaccel) veya vadeli (miieccel) olarak Odenmesi
mumkiindiir. Cinsel iligki, sahih halvet, eglerden birinin o6limii halinde
mehrin tamaminin O6denmesi gerekir. Cinsel iliski yasanmadan bosanan
kadinlara, miisemma mehrin yarisi verilir.®® Halvet veya duhiilden once
bosanma olursa ve miisemma mehir belirlenmemigse, emsal mehir
verilmez, goniil alma amagh elbise gibi bir hediye (mut’atii’'t-taldk) verilir.66
Hanefilere gore mehrin asgari miktar1 10 dirhemdir ki bu miktarla eskiden
yaklasik iki koyun alinmaktadir. Mehrin {ist limiti belirlenmemis, orfe ve
karsilikli  anlasmaya  birakilmistir. Mehir, herhangi bir seyin bedeli
olmayip, kadina ragbetin bir gostergesi ve onu memnun etme amagl,
Allah'm  verilmesini istedigi (feriza) ve kocanin gonliinden kopan bir
hediye (nihle) seklinde kadimna verilir. Kadin isterse hi¢ mehir istemeyebilir
veya mehrini tamamen veya kismen kocasina verebilir.” Hz. Peygamber,
mehirsiz nikahi yasaklamanin® yaninda, bir taraftan kocaya, demirden bir
yliziik bile olsa kadma mehir olarak vermesini tesvik, sayet hic mali yoksa
Kur'an'dan ezberindeki stireleri kadma oOgretmesini isterken;®  diger
taraftan da kadina, mehrini kolaylastirmay: tavsiye etmistir.” Muaccel
mehrini tam olarak veya ilk taksitini alan kadinin, koca evinde ikameti
gerekir. Muaccel mehrini almadan koca yanina gitmek istemeyebilir.

Kadin, evlilik siiresince kocasindan nafaka hakkina sahip olur.
Nafaka, gecimlik demek olup yeme, i¢me, giyim, tedavi ve barinma gibi
ihtiyaglarini kapsar. Cocuklarin nafakasi da babaya aittir.”? Ancak kadmin
kendi rizasiyla kocasi, evi veya c¢ocuklari igin (i¢ giiveysi gibi) harcama
yapmas: da miimkiindiir. Nafaka konusunda eglerin kendi aralarinda

65 el-Bakara 2/237.

66 e]-Bakara 2/236.

67 en-Nisa 4/4, 24.

68 Buhari, “Nikah”, 29 .

6 Miislim, “Nikah”, 76.

70 Ebti Daviad, “Nikah”, 30, 31.
71 el-Bakara 2/233.
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anlasmalar1 ve mahkemelik olmamalar1 halinde, [slam hukuku taraflan
higbir sekilde zorlamaz.

Kadin c¢alismaya zorlanamaz. Kocanin izni olmadan da c¢alisamaz.
Kocasinin izni ile ¢alisan kadinin, kocasindan nafaka alacag: diiser.

Eslerden her biri ile digerinin usul ve fiirGu arasinda, evlenme engeli
olan sthri hisimlik (hiirmet-i miisahera) meydana gelir.

Nikah icginde dogan c¢ocugun nesebi, reddetmedigi siirece hukuki
babaya aittir. Cocugun ana tarafindan nesebinde ise siiphe bulunmaz,
¢iinkii doguran kadm, anadur.

Esler arasinda mirasgiik sabit olur. Cok esli olan erkegin, esleri
arasinda adaleti gozetmesi gerekir.

Kadinin mali kendinin, kocanin mali da kendinindir. Yani evlilikte
mal ayrilif1 rejimi esastir. Bu sebepledir ki evlendikten sonra malma ortak
olmak amaciyla veya evlendikten kisa bir siire sonra bir sekilde bosanmay:
saglaylp Omiir boyu nafaka almak diisiincesiyle evlilik yapilamaz. Mal
paylasimi sebebiyle uzun yillar siiren bosanma davalar: da goriilmez.

12. Kari-Kocanin Hak ve Sorumluluklar1

Kar1 kocanin, ailenin temeli olan sevgi ve merhamet”? duygulariyla
hareket ederek birbirine iyi (ma’r(if)® davranmalari emredilmistir. Hz.
Peygamber  “Sizin en  haywlmz, kadinlarma en  haywli  olanmmizdir”74
buyurmustur. Bagka bir hadiste soyle gecer: “Sizin en hayirlimiz, ailesine kars
en haywl olammizdir. Ailesine en hayirli olanmiz da benim”.”> Eslerin birbirine
iyi davranmalari1 konusunda ¢ok sayida hadis bulunmaktadir. Biz
bunlardan bir kismina yer vermekle yetinecegiz.

Hz. Peygamber veda hacanda soyle buyurmustur:  “Ashdbim!
Kadinlara iyi davranmamzi tavsiye ediyorum. Vasiyetimi tutunuz. Zira onlar
sizin idarenize ve himdyenize verilmislerdir. Kesin olarak bildiginiz bir ahldksizlik
yapmadiklar:  takdirde, onlar iizerinde zorbalik kurmaya hakkimiz  yoktur. Eger
ahlék dist bir hareket vyaparlarsa, onlart yataklarmda yalmz birakin. Incitmeyecek
sekilde vurun. Sayet size itaat ederlerse, artik onlara zarar verecek bir sey
yapmaym. Sunu bilin ki, sizin kadinlar iizerinde haklarimiz oldugu gibi onlarm da
sizin ilizerinizde haklar1 vardir. Sizin onlar iizerindeki haklarmiz;  yatagimizi
yabancilardan  korumalary, istemediginiz kimseleri evinize almamalaridir. Onlarin
sizin iizerinizdeki haklart ise; giyim-kusam ve yeme-icme konularinda kendilerine

72 er-Rtim 30/21.

73 en-Nisa 4/19.

74 Tirmizi, “Rada”, 11.

75 {bn Mace, “Nikah”, 50.
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iyi imkdnlar saglamanmizdir.”76 Bir hadiste Hz. Peygamber, kadinin kocasi
tizerindeki haklarim1 soyle aciklhiyor: “Kendi yediginden ona da yedirmen,
Qiydigin zaman ona da giydirmen, yiiziine vurmaman, takbih etmemen (cirkin
gOrmemen), evin i¢i hari¢ onu terk etmemendir.”7’

Erkek bakisina gore kadmin nezaket, letafet ve zarafetini anlatan
bazi rivayetler de soyledir: “Kadinlara iyi davranmanmizi tavsiye ediyorum;
vasiyetimi tutunuz. Zira kadin kismi kaburga kemiinden yaratilmigtir. Kaburga
kemiginin en egri yeri iist tarafidir. EGri kemigi dogrultmaya kalkarsan kirarsin.
Kendi hdline birakirsan, yine egri kalr. Oyleyse kadinlar hakkindaki tavsiyemi
tutunuz.”7® Baska bir rivayette sOyle gecer: “Kadim kaburga kemigi gibidir.
Onu dogrultmaya kalkarsan kirarsin. Eger ondan faydalanmak istersen bu haliyle
de faydalanabilirsin.” 7

Hz. DPeygamber'den, kadinlara vurma konusunda su rivayetler
gelmistir: “Sizden biriniz karisim kéleyi dover gibi dévmeye kalkisiyor. Belki de o
aksam onunla aym yatakta yatacaktir!”®® Hz. Peygamber hayati boyunca
hicbir ~ hizmetciyi dOvmemis, hi¢bir hanimma tokat atmamis, hicbir
kimseye eliyle vurmamistir. Bunu on yillik esi Hz. Aise soylemektedir.s!
“lyds b. Abdullah b. Ebii Ziibdb'dan (r.a.) rivayet edildigine gére Rasilullah:
“Kadinlar: dévmeyiniz” buyurmustu. Hz. Omer, Peygamber’in huzuruna cikarak:
“Kadinlar  kocalarini  dinlemez oldular”, dedi. Bunun iizerine Hz. Peygamber
kadwlarin  doviilmesine izin verdi. Bu defa bircok kadin, Resiilullah’in (s.a.v)
hanimlaria  gelerek kocalarini gikdyete bagladilar. Bunun iizerine Rastilullah soyle
buyurdu: “Bircok kadin, Muhammed ailesine gelerek kocalarini sikdyet ediyorlar.
Kadinlarmi doven o kimseler, sizin hayirlimiz degildir.”$?

“Bir kimse karisina kin beslemesin. Onun bir huyunu begenmezse, bir
baska huyunu begenir.” %3

Hz. Peygamber'e “hangi kadin hayirhdir?” diye soruldu. Hz.
Peygamber soyle buyurdu: “Kocast bakti§inda onu  sevindiren;, bir sey
istediginde onu yerine getiren (itaat); kocasi evde bulunmadii zaman hem kendini
hem de onun malm koruyan kadin.” Sonra Hz. Peygamber Nisa 4/34. ayeti
okudu.”8

76 Tirmizi, “Rada’”, 11. Bu tiir hadisler, Nisa 4/34. ayetin tefsiri mahiyetindedir. Yakin ifadelerle baska
rivayetler de vardir.

77 Ebti David, “Nikah”, 42.

78 Buhari, “Enbiya”, 1.

79 Buhari, “Nikah”, 79

80 Miislim, “Cennet”, 49.

81 {bn MAce, “Nikah”, 51.

8 Ebti Daviid, “Nikah”, 42. Ayrica bk. Ibn Mace, “Nikah”, 51.

83 Miislim, “Rada"”, 61.

8¢ Nesai, “Nikah”, 14; Ibn Mace, “Nikah”, 5; Ebi David, “Zekat”, 32.
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Kadinlara hitap eden bazi hadisler de sunlardir: “Siz ¢ok linet eder wve
kocamzin  iyiliklerini  gormezden  gelirsiniz.”% “Kocasin1 memnun ederek dlen
kadin cennetliktir.”8¢ “Kadin, bes vakit namazimi kilar, Ramazan orucunu tutar,
namusunu korur ve kocasina itaat ederse, ona «Hangi kapisindan dilersen oradan
cennete girl» denilir.”$ Itaatin smuri da sdyle belirlenmistir: “Alldh’a isyan
olan yerde kula itaat yoktur; itaat, ancak mesrii olanda gerekir.”s8

[slam’da tek tip aile zorunlu tutulmamistir. Karsilikli rizaya dayanan
esneklik tammmustir. Sartlara, orfe ve rizaya dayali olarak, kari-kocanin
haklar1 ve gorevleri farkhilik gosterebilir. Mesela damadin gelin evine
tasinmas1 ve evlilikte mali harcamalarin kadin tarafindan dstlenilmesi (i¢
giiveyi) gibi uygulamalar, Islam’da yasaklanmis degildir. Hz. Peygamber
de evlendiginde Hz. Hatice’nin evine yerlesmisti.

13. Ana-Babanin Cocuga Kars1 Sorumluluklar:

Ana-babanin ¢ocuguna karst sorumlulugunun esasi, insanin yaratilis
amacina uygun olarak iyi bir kul® yetistirmek oldugu soylenebilir. “Ey
iman edenler! Kendinizi ve ev halkimzi cehennemden koruyunuz.”*®® ayetini
aciklayan miifessirler, kisi giinahlar terk ederek ve taatlar1 (ibadet ve hayir
igleri) yaparak kendisini korur; ailesinin de bdyle yapmasini saglayarak
onlart korur demiglerdir®® Kiyamet giinii, hem kendilerini hem de
ailelerini  hiisrana ugratanlar, asil hiisrana ugrayanlar olarak ifade
edilmistir”? Cocuk ve diger akraba sevgisi, Allah’a ve Rastiliin’e itaat ile
cihad gorevine engel olmamalidir.*

Kur'an'da Hz. Peygamber'e hitaben “Ailene namazi emret. Sen de
namaza sabirla devam et” denilmistir® Hz. Peygamber, evde koca ve kadinin
sorumlulugunu  soyle anlatir:  “Hepiniz = cobansiniz;  hepiniz  giittiigiiniiz
siiriiden sorumlusunuz. Devlet reisi de bir cobandwr ve siiriisiinden sorumludur.
Erkek ailesinin  cobamidir ve siiriisiinden sorumludur. Kadin kocasimin, evinin
cobamidir ve siiriisiinden sorumludur. Hizmetkdr efendisinin malimn  cobamidir; o
da siiriisiinden sorumludur. Netice itibariyle hepiniz ¢obansimz ve giittiigiiniiz
stiriiden sorumlusunuz.”9

8 Buhari, “Hayi1z”, 6.

86 Tirmizi, “Rada‘” 10.

87 Ahmed b. Hanbel, Miisned, 1/191, ( No. 1661).
88 Buhari, “Ahad”, 1.

8 ez-Zariyat 51/56.

90 et-Tahrim 66/6.

91 Zemahseri. el-Kessdf, (Beyrut, 1407 h.), 4/568.
92 Ziimer 39/15-16.

9% Tevbe 9/24.

94 Taha 20/132.

9 Buhari, “Cum'a”, 11, “Istikraz”, 20, “Nikah” 81, 90, “Ahkam”, 1; Miislim, “Imaret”, 20.
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Cocugun haklarinin, iyi bir anne adayr (es) se¢mekle basladig:
sOylenebilir. Dogdugunda c¢ocuga giizel bir isim koymak gerekir. Hz.
Peygamber, olumsuz anlami olan ve Kkisinin itibarim1 zedeleyecek isimleri
degistirmistir.®® Iyi bir terbiye vermek ve giizel ahlak kazandirmak,” helal
lokma yedirmek, s6z ve davranislariyla gilizel ornek olmak, kotiliiklerden
men edip iyiliklere tesvik etmek, ibadetlere ve Ozellikle namaza alistirmak®
ve zamanin sgartlarina gore egitim ve meslek Ogreterek hayata hazirlamak
gerekir.

Cocuklar arasinda, mal verme (hibe) ve ilgi gibi konularda, makul
bir gerekce olamadan ayirim yapmamak esastir. Hz. Peygamber (s.a.v.),
malinin bir boliimiinii bir ogluna vermek isteyip, kendisini sahit tutmak
isteyen Numan b. Besir'e, diger cocuklarina da ayni miktarda mal verip
vermedigini sormus, vermedigini Ogrenince, ona sahit olmamus, baskasim
sahit tutmasmi istemis, “onu geri al”, “c¢ocuklarin arasinda adil davran”,
“zulmiine beni sahit tutma” gibi ifadelerle Numan’'t reddetmistir. Numan
da hibeden vaz ge¢mistir. Bu hadis iizerine goriis bildiren alimlerden, esit
davranmak miistehap, ayrim yapmak ise mekruh diyenler oldugu gibi, esit
davranmak vacip, ayrim yapmak ise haramdir diyenler de olmustur.
Ayrica kiz erkek ayirimi yapmadan hepsine esit mi verecegi yoksa mirasta
oldugu gibi erkek cocuguna iki, kiz ¢ocuguna bir pay mi verecegi konusu
da tartismahidir. Agirhklhh goriis, esit verme yoniindedir.!® Cocuklar
arasinda ayrim yapma yasagmin, normal sartlarda gegerli genel bir ilke
oldugu, ihtiya¢ durumuna gore makul gerekgelerle farkli davranilabilecegi
goriisli isabetli goriinmektedir.10!

Babanin ¢ocugunu evlendirmek zorunda olup olmadigi hususu da
tartisilmistir. Hanefiler ve Safiiler, babanin buna zorlanamayacagini ifade
ederken; Hanbeli mezhebinde, ¢ocugun nafakasi babasina aitse, nafaka
kapsaminda  babasinin  ¢ocugunu  evlendirmek  zorunda  oldugunu
sOylemislerdir.? Bu konuda duruma gore hiikmiin degisebilecegini,
imkan1 olan babanin, ¢ocugun evlenmeye olan ihtiya¢ seviyesine gore, onu
evlendirmesinin miistehap ve hatta vacip olabilecegi sOylenebilir. Kiz
cocuklarinin  evlendirilmesi, oOzellikle $afiller gibi, kizlarin ancak veli
tarafindan evlendirilebilecegi goriisiinii savunanlar bakimindan 6zel bir
Oneme sahiptir. Burada evlendirmeden maksadin, mehir ve barinma gibi

9% Eb(i David, “Edeb”, 61; Muvatta’,” Isti’zan”, 24.

97 “Bir kimsenin ti¢ kizi olup da, onlar1 besler, merhamet eder, terbiye ederse, cennet ona vacip olur.” Ebt David,
“Edep”, 120, 121.

% EbG Davad, “Salat”, 25, 26. Ayrica Lokman'mn ogluna namaz ve diger bazi hususlari emretmesi
hakkinda bk. Lokman 31/17.

9 Buhari, “Hibe”, 10-12; Miislim, “Hibat”, 9, 13, 19. Rivayetlerde lafiz farkliliklar1 mevcuttur.

100 fbn Kudame. el-Mugni, 6/256-259.

101 Seyhizade Damad Efendi, Mecme'u’l-enhur fi serhi Miilteka'l-ebhur (Istanbul: ty.), 2/610.

102 Jbn Kudame. el-Mugni, 11/380.
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temel ihtiyaglar olarak anlasilmas: gerekir; diigiin yapmak degil. Ana-
babanin, ¢ocugun uygun es se¢iminde ona yardimct olmasi ve yol
gostermesi de giizel bir davranis olur.

Cocugun sahsi ve mali tzerindeki tasarruf yetkisi anlamindaki
velayeti babaya; ¢ocugun bizzat kendisiyle ilgilenip bakimmi yapmak
anlamindaki hadéanesi ise annesine aittir. Bunlar bulunmadiginda, fikih
kitaplarindaki sirasiyla diger yakinlara geger. Gerektiginde hakim uygun
birini tayin eder.

14. Cocugun, Ana-Babasina Kars1 Sorumluluklar:

Kur'an ve slinnette 1srarla ana-babaya iyi davranmak, tesekkiir
etmek, incitmemek ve  Ozellikle yaghliklarinda  merhametli  olmak
emredilmistir. Onlarin mesr(t istek ve ihtiyaglarim1 karsilarken bir bikkinlik
belirtisi olan “6f” bile demek yasaklanmistir.'®® Ana-babaya asi olmak,
biiylik gilinahlar arasinda sayilmistir.’® Ancak sirk ve kiifre c¢agirmak,
adaletten ayrilmayir ve yalana sahitlik yapmay:r istemek gibi mesr(i
olmayan konularda, ana-babaya itaat edilmez.1%> Kiyamet giinii, imansizlik
ve giinah konularinda, ana-babanin ¢ocuguna veya c¢ocugun ana-babasina
faydasi olmayacag bildirilmigtir.1%¢

Baz1 alimler, ana-babanin evlenme ihtiyaci varsa, imkani da yoksa
ana-babayr  evlendirmenin de  ¢ocugun  sorumlulugunda  oldugunu
belirtmislerdir.

15. Akrabalara Kars: Sorumluluklar

Akrabalik baglari, Yiice Allah'in bahsettigi Onemli nimetlerden
biridir. Yakin olsun wuzak olsun, akrabay1 gozetmek ve onlara iyilik
yapmak, affedici olmak emredilmistir.!” Akrabalarla irtibati siirdiirmek
(sila-i rahim) ve irtibati kesmemek emredilmis, irtibati kesmenin cennete
girememeye sebep olabilecegi uyarist1 yapilmis,'® ziyareti keseni dahi
ziyaret etmek tesvik edilmis,'® akraba ziyaretinin rizki bollastiracags,'?

103 en-Nisa 4/36; el-En’Am 6/151; el-isra 17/23-24; el-Ankebiit 29/8; Lokman 31/14-15; el-AhKaf 46/15-18;
Buhari, “Edeb”, 1; Miislim, “iman”, 137.

104 Buhari, “Edeb”, 1; Miislim,”Tman”, 143, 144.

105 en-Nisa 4/135; et-Tevbe 9/23, 24, 114; el-Miimtehine 60/4.

106 Tokman 31/33.

107 el-Bakara 2/215; en-Nisa 4/, 1, 8, 36; er-Ra’d 13/21, 25; en-Nfir 24/22; Muhammed 47/22.

108 Buhari, “Edeb”, 11; Miislim, “Birr”, 18, 19.

109 Buhari, “Edeb”, 13.

110 Buhari, “Edeb”, 12; Miislim, “Birr”, 20, 21.
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akrabaya yardimda bulunmanin iki kat sevap kazandiracagi' belirtilmis,
Ozellikle komsu'’? ve yetim olan akrabaya sahip c¢ikilmas: istenmistir.!?
[slam miras hukukunda akrabalar, yakinliklarina gore birbirine mirasc
olmaktadir.!4

Imani ve dini konularda akrabalari uyarmak da bir gdrevdir.!s
Akrabanin hatirina adaletten sapilmamali, yalanci sahitlik
yapilmamalidir.16 Akraba da olsa kimse kimsenin giinahini yiiklenemez."”
Ana-baba, c¢ocuk ve diger akraba sevgisi, Allah’a ve Rastliin’e itaat ile
cihad gorevine engel olmamalidir.!8

16. Cok Eslilik ve Adalet

[slam'dan 6nce cahiliye Arap toplumunda ve bagka toplumlarda gok
kadinla evlenme (taaddiid-ii zevcat) vardi ve kadin sayisinda bir smnir
yoktu. Islam kadin sayisim dorde indirdi ve aralarinda adalet sartim
getirdi. Esler arasinda adaleti saglayamama korkusu olan igin, tek kadin ya
da sahip oldugu cariye ile yetinmesi bildirilmistir.!"® Esler arasinda adalet
konusunda Kur'an su aciklamay:i yapar: “Ne kadar hirsli olsamiz da, kadinlar
arasinda adaletli davranmaya asla giiciiniiz yetmez. Oyleyse bir tarafa meyledip
diger tarafi askida gibi birakmayin.”120

Hz.  Peygamber, esleri arasinda gecelemeyi giinlitkk olarak
siraladiktan sonra soyle demistir: “Ey Allah'tm! Bu taksim, benim giiciimiin
yettigince yaptiGim bir taksimdir. Senin giiciiniin yettigi fakat benim giiciimiin
yetmedigi bir seyden dolayi beni kmama”. Rdvi, Hz. Aise der ki: Benim giiciimiin
yetmedigi sey ifadesiyle kalbi kastederdi.””'?' Bu hadis, emredilen adaletin mali
adalet oldugunu, sevginin ise esit olarak dagitilma  imkaninn
bulunmadigini ifade etmektedir. Hz. Peygamber, bazi eslerinin rizasiyla,
onlarin giiniinde diger eslerinin yaninda kalirdi’? Yeni evlendigi esi
bakireyse onun yaninda yedi giin, dul ise ii¢ giin kalirdi.’? Peygamber’in
esleri arasinda geceleme ve buna baghh meseleler sebebiyle kiskangliklar da

M Nesai, “Zekat”, 82; Tirmizi, “Zekat”, 26.

112 en-Nisa 4/36.

113 e]-Beled 90/14-16.

el-Enfal 8/75. Ileride aile iiyelerinin birbirine mirasgiliga konusu ayrica gelecektir.
es-Suara 26/214.

116 en-Nisa 4/135; el-En’am 6/152.

117 el-Fatir 35/18.

18 et-Tevbe 9/24.

119 en-Nisa 4/3.

120 en-Nisa 4/129.

121 Ebi Davd, “Nikah”, 39; Tirmizi, “Nikah”, 42.

122 Buhari, “Nikah”, 98; Miislim, “Rada’”, 46, 47; Ebi Davd, “Nikah”, 39.

123 Buhari, “Nikah”, 100, 101; Miislim, “Rada’”, 41, 44; EbG Daviid, “Nikah”, 35. Bakire olarak evlendigi
tek esi Hz. Aige idi.
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oluyordu.’* Adaletli davranmayan koca sdyle uyarilmustir: “Iki zevcesi olup
da birine tamamen meyledip digerini ihmal eden kimse, kiyamet giiniinde, bir yam
fel¢li (veya bedeninin yarisi egik) olarak gelir.”125

Bir kadmin, c¢ok eglilife razi olmamast hakkidir. Hatta evlenirken
kocasinin, iizerine kuma getirmemesi sartii kosmasi miimkiindiir. Koca
bu sartt kabfil ederek evlendiginde, sarta uymasi gerekir. Aksi takdirde
koca, soziinde durmamis, esinin hakkina girmis ve adaletine zarar vermis
olur. Ancak fakihler kocanin, ikinci evlili§i yapmak istediginde, ilk
hanimmdan izin almasimin gerekip gerekmedigini ve kabul ettigi kuma
almama sartinin hukuken baglayict olup olmadigimni tartismislardir. Kuma
almama sarti kayit altina alinmissa, ihlali halinde tefrik (kazal bosanma)
sebebi yapilabilir. Hz. Peygamber ve kizi Hz. Fatima, Fatima'nin {izerine
ikinci bir kadinla evlenmek isteyen Hz. Ali'ye karsi ¢ikmis ve Hz. Ali ikinci
evlilikten vazgecmistir.’? Ancak Hz. Fattma'nin vefatindan sonra, Hz. Ali
baska kadinlarla ¢ok evlilik yapmistir. Tek egliligin hakim oldugu
toplumlarda kadinin, nikah oOncesinde, kocasma kuma getirmeme sartini
kosmasi aklindan bile ge¢mez. Boyle bir ortamda, bu sartin kosulmamis
olmasini, kadmin bastan c¢ok eslilige rizast olarak degerlendirmek yanlis
olacaktir.

17. Esler Arasinda Cinsellik ve Sinirlar1

Nikah akdi ile eglerin birbirlerinin cinselliginden faydalanmas:
mubah hale gelir. Kadinlar, ekilip bigilen tarlaya benzetilmistir. Buna gore
mubah olan cinsellik, normal zamanda ve {ireme yolundan (ferc)
yapilandir. Aybasi halinde'?” veya diibiirden (makat)!?8 yaklasmak haram
kilinmastir. Kadinlar, kocalarmin haram olan isteklerine razi
olmamalidirlar. Ciinkii Hz. Peygamber “Allah’a isyan olan yerde (kula) itaat
yoktur. Itaat ancak mesrii olanda gerekir”1? buyurmustur.

Kadinin rizasi olmadan, kocanin azil yapmasi mekruh veya haram
goriilmiistiir. Buna karsilik kadinin mazereti olmadan, kocasinin cinsel
davetini reddetmemesi gerektigine dair rivayetler vardir. Bir rivayet
soyledir: “Bir erkek karisimi yatagina cagirrr da karist gelmez ve kocast ona dargin
olarak gecelerse, melekler o kadina sabaha kadar ldnet ederler.”1 Bagka bir
rivayet soyledir: “Bir koca karisina ihtiya¢ duyup da onu yamna ¢agirdiginda,

124 Miislim, “Rada’”, 46.

125 bn MAce, Nikah, 47; Ebt David, “Nikah”, 38, 39; Tirmizi, “Nikah”, 42.
126 Buhari, “Nikah”, 109.

127 el-Bakara 2/222-223.

128 Tirmizi, “Taharet”, 1084.

129 Buhari, “Ahad”, 1.

130 Buhari,” Bed’u’l-halk”, 7.
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kadin ocak basinda bile olsa, hemen kocastmin yamina gelsin.”13! Bagka bir rivayet
de soyledir: “Bir kadin kocasi yammndayken onun izni olmadan orug¢ tutamaz.
Kocasinin izni olmadan bir kimseyi evine misafir alamaz.” 132

18. Aile I¢i Mahremiyet

Aile icinde Onemli konulardan biri de aile tiyelerinin birbirlerinin
mahremiyetine dikkat etmeleridir. Mahremiyet, bagkalariin gormesi ve
bilmesi istenmeyen kisiye 6zel alandir. Islam dini, kisilerin mahremiyetini
korumak amaayla evlere izinsiz girilmemesi,'® avret yerlerinin Ortiilmesi
(tesettiir) ve bakislarin sakinilmasi'® ve tecessiisiin yasaklanmasi gibi bir
takim tedbirler getirmistir. Ozellikle kayin (kocamin erkek kardesi) gibi
mahrem olmayan yakinlarin, yabanc sayildiklart unutulmamalidir.’® Kari-
koca arasindaki 6zel durumlar, onlarin mahremiyeti ve swrr1 olup
bagkalarma duyurulmamalidir.!3

Mahremiyet kelimesi, mahrem olmak anlamina gelir. Mahrem:
Haram olan, yani evlenmesi ebediyen caiz olmayan akrabalari demektir.
Her akraba mahrem degildir. Kayin ve baldiz gibi gecici evlenme engeli
olanlar mahrem sayilmaz. Namahrem (Ecnebi): Haram olmayan, yani
evlenmesinde dinen mahzur bulunmayan demektir. Ilgili ayetler'” ve fikih
kitaplarindaki bilgilere bakildiginda, kadin i¢in mahrem olan baslica
erkekler sunlardir: Babasi, dedesi, kaympederi, oglu, kocasmnin eski
hanimmdan olan oglu (iivey oglu), erkek kardesi, erkek ve kiz
kardeslerinin ogullari, amcasi, dayisi, siit erkek kardesi, siitbabasi, kizinin
kocast (damadi)... Erkek i¢in mahrem olan baglica kadmlar da sunlardir:
Annesi, ninesi, kizi, kiz kardesi, halasi, teyzesi, erkek ve kiz kardeslerinin
kizlari, stitannesi, siitkizi, siit kiz kardesi, kaymvalidesi, zifaf yasadig:
haniminin 6nceki kocasindan olan kizi1 (iivey kizi), oglunun hanimi (gelini),
babasinin evlendigi kadin (iivey annesi)...

Mahremler arast avret ve tesettiir hiikiimleri, yabancilara (ecnebi,
namahrem) nispetle daha hafiftir. Erkeklerin avreti: gobek ile diz kapag:
arasidir. Hanefiler diz kapagl avret sayarken; Safii gobegi avret sayarlar.
1htiyag olmadik¢ca belden yukarisni acgitk tutmak mekruh sayilmistir.
Kadinin mahremlerine karst avreti: Gobek ve diz kapagi arasi ve sirt
bolgesi sayilmustir. Bas, gogiis, diz kapagi alt1 avret sayilmamistir. Kadinin

181 Tirmizi, “Rada‘”, 10.

132 Buhari, “Nikah”, 84, 86.

133 en-Niir 24/27-29; Buhari, “Isti’zan”, 13.

134 en-Nfr 24/30-31, 60; el-Ahzab 33/59.

135 Tirmizi, “Rada”, 16.

136 Miislim, “Nikah”, 123-124; Eb(i Davd, “Edeb”, 32; Ebi Daviid, “Nikah”, 50.
137 en-Nisa 4/22-24; en-Nar 24/31.
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yabana kadinlara karsi avreti: Gobek ile diz kapagi arasidir. Yani erkegin
avreti gibidir. Kadmin, gayri miislim kadinlara karsi avretini, yabanc
erkeklere karsi avreti gibi sayanlar oldugu gibi, Miisliiman kadinlara kars:
avreti gibi sayanlar da vardir.

Avret smuirlari, asgari sinurlardir. Giizel ahlak, edep ve medeniyet
sinirlar1  daha ihtiyath ve hassas olmay1 gerektirir. Elbisenin, avreti
Ortmenin Otesinde, igini goOstermeyen, viicuda yapismayan, organlart belli
etmeyen tarzda olmasi gerekir. Tekin kabiil edilmeyen insanlarin yaninda,
akraba bile olsa, tedbirli ve ihtiyath giyinmek esastir. Cocuklarin avret ve
tesettiir konusunda egitmek gerekir. Hadislerde, ¢ocuklar yedi veya on
yaslarina geldiklerinde yataklarinin ayrilmasi istenmistir.3

Aile igin mahremiyet konusuna dikkat c¢eken bir ayet sudur: “Ey
iman edenler! Size hizmet eden kimseler ve icinizden heniiz ergenlik cagina
gelmemis olanlar (cocuklar) yammiza gelmek icin sizden su ii¢ vakitte izin alsinlar;
Sabah namazindan once, 0gle sicagindan dolay1 elbisenizi ¢ikardi§imizda ve yats
namazindan  sonra. Bumlar Ortiilmesi  gereken yerlerinizin agik  bulunabilecegi
(avret) ii¢ wvakittir. Bunlar disinda ne size ne de onlara bir sakinca vardir. Bunlar
stkea yanmmiza girip ¢ikan, birbirinizle i¢ ice oldugunuz kimselerdir.”1%

Ozellikle kalabalik ailelerde, bir evde birden fazla ailenin ikamet
etmesi, yabanci misafir bulunmas1 gibi durumlarda avret, tesettiir ve halvet
hiikiimleri 6nem arz etmektedir. Bir diger husus da, koruyucu ailelerin,
baktiklar1 ¢ocuk buluga yaklasinca, avret, tesettiir ve halvet konularinda
ona yabanci olarak davranmalar1 gerektigidir. Mahremiyet konusu gercek
hayatta ne kadar oOnemliyse, sanal medya ortaminda da ayni sekilde
onemlidir.

19. Aile i¢i Sorunlar ve Coziim Yollart

Eslerden birinin gegimsizlik ve aileyi yikabilecek yanlislar yapmasi
niistz kelimesiyle ifade edilir. Niistiz iki taraftan karsilikli oluyorsa sikak
adin alir.

Kadinin  niistizii  halinde  yapilabilecek  islemleri  su ayet
aciklamaktadir: “Allah’tn  insanlardan  bir kismumi  digerlerine iistiin - kilmasina
bagly olarak ve mallarindan harcama yapmalar1  sebebiyle, erkekler kadinlarm
yoneticisi ve koruyucusudurlar. Sdliha kadinlar Allah’a itaatkdrdirlar.  Allah’in
korumasma  uygun  olarak, kimsenin  gormedigi  durumlarda da  kendilerini
korurlar. (Evlilik hukukuna) baskaldirmasindan endise ettiginiz (niisiiz) kadinlara
0giit wverin, onlart yataklarda yalmiz birrakin ve onlart doviin. Eger size itaat

138 Ebti Daviid, “Salat”, 26.
139 en-NTr 23/58.
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ederlerse artik onlarm aleyhine baska bir yol aramayn; ciinkii Allah  yiicedir,
biiyiiktiir.”140

Kocanin  niislizii  halinde  yapilabilecek  islemleri su  ayet
aciklamaktadir: “Eger bir kadin kocasimin kétii muamelesinden (niisiiz) yahut
yiiz cevirmesinden endise ederse aralarinda bir uzlasmaya varmalarinda onlara
glinah  yoktur wve sulh hayirlidir. Nefisler de cimrilige meyillidir. Eger giizel
davranmir  ve Allah’a itaatsizlikten sakimrsamiz  bilin ki Allah  yaptiklarimizdan
haberdardir.” 141

Kar1 ve kocanin karsiikli gecimsizligi (sikak) halini ise su ayet
aciklamaktadir: “Eger kari-kocamn  aralarimin  agilmasimdan  (sikdk) korkarsaniz,
erkegin ailesinden bir hakem ve kadimin ailesinden bir hakem gonderin. Diizeltmek
isterlerse Allah aralarimm bulur; siiphesiz Allah her seyi bilen, her seyden haberdar
olandr.” 142

Aile i¢i  sorunlarin  yukaridaki  ayetlerde  belirtildigi  iizere
¢oziilememesi ve evliligin artik c¢ekilemez hale geldigine karar verilmesi
halinde, evliligi bitirici islemler olarak, kocanin karisin1 bosama hakky;
karinin da kocasindan hul’ talep etme veya makul bir gerekgeyle (cinsel
kusur vb.) mahkemeden tefrik talep etme hakki bulunmaktadar.

20. Evliligi Sona Erdiren Durumlar

Biitiin cabalara ragmen yiirimeyen, devami icgin zorlandiginda daha
biliyiik zararlarin ortaya c¢ikacagi evliliklerde son care olarak ayrilmak da
mesri  kihnmigtir.  Katolik nikdhinda oldugu gibi, bir kere evlendikten
sonra Omiir boyu o kisiyle nikdhli kalma gibi bir mecburiyet, Islam’da
yoktur. Zira din adamlarina getirilen evlenme yasag1 gibi, bosanma
yasaginin da esyanin tabiatina ters oldugu agiktir.

Islam hukukunda evliligi sona erdiren gesitli durumlar Ozetle
sunlardir:

Talak/Bosama Gl Tek  tarafli bosamadir. Islam  hukukunda
bosama veya bosanma arizi bir vasiftir. Asil olan, nikahin bir 6miir boyu
siirmesi istenerek yapilmasidir. Talak, evlilik c¢ekilmez hale geldiginde
basvurulabilecek son c¢aredir. Hz. Peygamberin ifadesiyle “Allah’in, helal
kildiklar: arasinda en sevmedigi (bugz ettigi) sey talaktir.”1% Talak yetkisi ilke
olarak kocaya aittir ve ii¢ bosama hakki vardir. Ug bosama hakkini bitiren
koca, bir daha aym kadmla evlenemez. Ancak hayatin dogal akigsinda

140 en-Nisa 4/34.

141 en-Nisa 4/128.

142 en-Nisa 4/35.

143 fbn Mace, “Nikah”, 1.
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kadin bagka bir erkekle evlenir, ondan da bosanir veya kocasi Oliirse,
onceki kocayla tekrar evlenebilir.# Bosama yetkisinin kocaya verilmesi,
toplumda erkege ve ailede, kadindan farkli olarak, kocaya yiiklenen
sorumluluklar ve genel olarak erkegin tabiatinda mevcut oOzelliklere bagh
olarak agiklanmaya c¢alisilir. Ancak koca kendi rizasiyla talak yetkisini
karismma da verebilir (tefviz-i talak) ki bu durumda kocanin bosama yetkisi
devam eder ve her ikisinin de tek tarafli bosama yetkisi olur.5 Boyle bir
durumda, evliligin sona erme ihtimalinin iki katma ¢khgl soylenebilir.
Glintimiiz batt ve Tiirk hukuk sistemlerinde bosama yetkisi sadece
mahkeme hakimine aittir; eslerden biri ancak hdkimden bogsanma talebinde
bulunabilir. Talak esnasinda sahit tutmak,* alimlerin ¢ok biiyiik
¢ogunlugunca, nikdhta sahit tutmanin sart veya riikiin sayilmasinin aksine,
gerekli goriilmemistir. Boylece nikahin kolayhigma kiyasla, talakin ¢ok
daha kolay oldugu goriilmektedir. Burada talak yetkisini kullanan kocayr —
veya yetkiyi alan kadmi- dikkatli olmaya sevk edecek, keyfi ve kotiiye
kullanim, ani ve geri doniisii zor karar vermekten alikoyacak en temel
hususun, Allah’a kars1 hissettigi sorumluluk duygusu oldugu agiktir.

Talakin  hiikmii, nikdhin hiikmiiniin degismesi gibi, duruma gore
degismektedir. Mesela kadinin dini konularda biiyiik giinahlar islemekte
1srar etmesi veya kadinin sikak sebebiyle ayrilma talep etmesi halinde
bosamak mendlb sayilmistir. Gegimsizlik, ahlaki zaaf veya sevginin
bitmesi gibi gerekcelerle bosamak mubah sayilmistir. Higbir sebep yokken
bosamak, kadina zarar vermek anlamina geldigi icin, mekruh veya baz
alimlere gore haram sayilmistir. Talaki slinnette belirtilen usule uygun
yapmamak da (aybasi halinde veya bir temizlik halinde cinsel iliskiden
sonra bogamak vb.) giinah/haram sayilmigtir.1#7

Fesih &2l Usuline uygun yapilmis olan sahih bir nikdh akdinin
hiikkim ve sonuglarinin  belirli  sebeplerle bozulmasidir. Fesih bazen
kendiliginden olur, bazen mahkeme tarafindan yapilir. Esler arasinda
evlenme engeli bulundugunun ortaya ¢ikmas: (6z kardes, siitkardes vb.) ve
irtidat gibi durumlarda kendiliginden fesh olur. Dengiyle evlenmeme
halinde  velinin  itiraz1  {izerine = mahkemenin ayirmasi ve bulug
muhayyerligini kullanarak fesih gibi durumlarda mahkeme feshinden
bahsedilir. Fesih nikaha derhal son verir. Fesih sebebi ortadan kalkarsa
yeni bir nikdhla evlenebilirler. Nikdh feshedilince, bosama hakki sayisinda
bir eksilme olmaz.

144 e]-Bakara 2/229-232; et-Talak 65/1-2.

145 Abdussamet Bakkaloglu, “Tefviz”, Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (Istanbul: TDV Yaynlari,
2011), 40/310-311.

146 et-Taldk 65/2-3. Bu ayetteki sahit tutma, talak sirasinda degil, talaktan sonra siire sonuna gelindiginde
ricat veya ayrilmaya sahit tutmak olarak anlasilmis, bunun dahi hiikmiiniin menddb oldugu
sOylenmistir.

147 el-Mevsila'tii’l-fikhiyye, “Talak”, 29/8-9.
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Tefrik G-_&) : Tefrik: Hakimin bir gerekceye bagl olarak esleri
ayirmasidir. Erkegin bosama yetkisini tek tarafli kullanabilmesine karsilik;
kadmin bir gerekceyle mahkemeye gitmesi s06z konusu olmaktadir.
Kadmin mahkemeye gidebilme sebeplerini en smurli tutan Hanefilerdir.
Hanefilere gore sadece cinsi iliskiye engel kusurlar, akil hastalii, cilizzam,
alaca hastaligt gibi ciddi durumlar, tefrik sebebi olabilir. Kocanin
nafakayi/gecimi saglayamamasi veya saglamamasi, kocamin gaib veya
mefk(id olusu, kocanin fena muamele ve gecimsizligi gibi hususlarm tefrik
sebebi kabll edilip edilmeyecegi tartismalidir. Bunlar tefrik sebebi
saymayan alimler, evliligi sona erdirmek yerine, sorunun baska yollardan
¢oziilerek  ailenin  yikilmamast  gerektigini  agiklamaktadirlar.  Eslerden
birinin zinasi, nikdhi bozmaz ancak diger es isterse bunu bir bosanma
sebebi yapabilir. Tovbe etmeyerek zindya devam eden bir erkek veya
kadinla evlenmek veya evli kalmak da caiz olmaz.14

Hakem: Esler arasinda karsiikli anlasmazlik yasandiginda yiice
Allah, kadinin ailesinden bir hakem ve kocanin ailesinden bir hakem
belirlenmesini ve bu hakemlerin durumu diizeltmeye ¢alismasini
emretmistir.’¥® Ayette hakemlerin bosama yetkisi iizerinde durulmamustir.
Hanefiler ve Hanbelilere gore, hakemlerin bosama yetkileri yoktur.
Malikilere gore, bosama veya muhaleaya hiikmetme yetkileri vardir.
Safiilerde bir rivayette bosama yetkileri var, digerinde yoktur.

fla «3.¥: Kocanin, dort ay veya daha iiziin siireli olarak esine
yaklasmama yeminidir.’®® Cahiliyede bir talak c¢esidi olarak goriiliirken,
[slam buna ozel hiikiim getirerek dort ayla smurlamistir. Koca, dort ay
icinde yemininden donerse, yemin keffareti oder ve evlilige devam eder.
Dort ay  icinde  donmedigi  takdirde, = Hanefilere @ gore  nikah
dogrudan/kendiliginden sona erer ve bu bain talaktir. Malikiler, Safiiler ve
Hanbelilere goreyse, kadin mahkemeye bagvurmalidir.

Zihar 54k Kocanin, esini annesi vb. bir mahremine veya onun bir
uzvuna benzeterek kendine haram kilmasidir. Cahiliyede bir talak cesidi
idi. Islam buna ozel hiikiim getirdi. Zihar yapmak haramdir.’s' Ziharda
esler ayrilmis olmazlar ancak koca, keffareti yerine getirmeden esine
yaklasamaz. Keffareti yerine getirmemekte direnen koca, mahkeme
tarafindan buna zorlanir. Normalde ibadetlerde zorlama olmamakla
birlikte, burada kadin zarar gordiigii icin zorlama caiz goriilmiistiir.

Lidan / Miildane 4+ieM/ (sl Kocanin hanimina zind isnad etmesi
fakat bunu dort sahitle ispat edememesi halinde mahkemede usuliince

148 en-Nr 24/3.
149 en-Nisa 4/35.
150 el-Bakara 2/226-227.
151 el-Miicadele 58/1-4.
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yapilacak islemler sonunda ayrilmalaridir.’®> Herhangi birine yonelik zina
isnadinin dort sahitle ispat edilmesi gerekir.!®® zina isnadi dort sahitle ispat
edilemezse, isnadda bulunanlara 80 sopa gerekir ve ebediyen sahitligi
kabll edilmez.’® Miildane bir ceza davast degil, bosanma davasidir.
Miilaane sonunda esler ayrili ve varsa ¢ocuk babasiz sayilir. Miilaane,
Maliki, Safii ve Hanbelilere gore ebedi evlenme engelidir; bu kisilerin bir
daha birbiriyle evlenmeleri miimkiin degildir. Hanefilere goreyse, miilaane
gecici evlenme engelidir; koca iftira athigim itiraf ederse, kendisine 80 sopa
vurulur ve bundan sonra isterlerse tekrar evlenebilirler.

Hul’/Muhélea islas/ &l Kadimn teklif ettigi bir bedel karsiiginda
kocanin ayrilmaya razi olmasidir.’® Bedel, mehrin iadesi veya baska
herhangi bir miktarda mal olabilir. Bedelin, mehirden fazla olmast bazi
alimlerce mekruh, bazilarinca haram goriilmiigtiir.

[rtidat: Islam dininden ¢ikmak, nikdah1 da iptal eder. Zaten
Miisliiman olmayanlarla evlilik, ehli kitabin namuslu kadinlar1 harig,
yasaklanmustir. irtidat halinde nikdh derhal sona erer, mahkeme kararina
gerek vyoktur. Kari-koca birlikte irtidat ederlerse, aralari ayrilmaz, tekrar
Islam’a dénerlerse nikahlar1 devam eder. Miisliiman kadin, Hristiyan veya
Yahudi olursa yahut Hristiyan kadin Yahudi, Yahudi kadin Hristiyan
olursa, nikdh devam eder ¢iinkii boyle bir evlilik ilkten caizdir.

Oliim: Hayati bitiren &liim, nikdhi da bitirir. Ancak kocasi dlen
kadin, 6nceki nikdha bagh sonuglardan biri olarak iddet bekler.

Evliligi sona erdiren durumlar, nikdhi sona erdirse de, bosanan es
disindaki Kkisilerle aile baglar1 devam eder. Cocuklar, kayin valide ve
kayinpederle evlenme yasag1 ve benzerleri gibi.

21. Evliligin Sona Ermesinin Neticeleri

Nikah, yukarida sayilan yollardan herhangi biriyle sona erdiginde,
oncelikle ortaya c¢ikan sonuglar, kadinin iddet beklemesi ve bu siirede
onceki kocasindan nafaka almasidir. Talak ve vefat iddetleri farklhidir.
Alimler, bosanan esin nafakasi konusunu ele alirken, genellikle c¢ocugun
nafakasi, ustl-fur’ nafakasi ve diger akrabalarin nafakasi konularma da
deginmislerdir. Sayet bosanan veya kocasi 6len kadimin g¢ocugu varsa veya
iddet siiresi icinde dogarsa, ¢ocugun nesebi, siit emzirilmesi ve bakimi
(hadane) konular1 da giindeme gelmektedir.

152 en-Nr 24/6-9.

153 en-N{r 24/2.

154 en-Nr 24/4, 23-24.
155 el-Bakara 2/229.
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Kadinin iddeti

Iddet; Bogsanan veya kocasi 6len kadinin, bagka bir evlilik yapmadan
beklemesi  gereken siiredir. Yiice Allah, taldkin iddeti go0zeterek
yapilmasini ve iddetin titizlikle sayllmasmi emretmistir.’’¢ Iddet bekleyen
kadinla nikah yapmak veya aciktan evlilik teklif etmek haramdir ancak
ta’riz (iistii kapali dokundurma) yapilabilir.’s”

Kadininin  iddet beklemesini gerektiren sebepler sunlardir: 1.
Kocanin Olmesi. Halvet veya duhlil olup olmamas: fark etmez. 2. Sahih
nikdh sonrasi halvet veya duhtil olduktan sonra bosama. Halvet veya
duhill olmamigsa, iddet beklemez. 3. Fasit nikah sonrasi duhiil olmussa. Bu
sebeplerden biri varsa, iddet farzdir. Koca, iddet beklemez.

Iddet siiresi, kadinin durumuna ve iddetin sebebine gore farlilik arz
etmektedir. Iddet, aybasi, giin hesabi veya hamilelige gére olabilmektedir.
“Bosanmis  kadwnlar, kendiliklerinden idi¢c  kar’ beklerler’1 ayeti geregince,
hamile olmayan ve aybast goren normal kadinlar, kar’ kelimesinin
anlamindaki ihtilafa bagli olarak, Hanefiler ve Hanbelilere gore {i¢ aybasy;
Malikiler ve Safillere goreyse ti¢ temizlik hali beklerler. Bosanmis fakat
aybagi gormeyen kadinin iddeti, ii¢ kameri aydir.’® Kocasi oOlen kadinin
iddeti ise dort kameri ay ve on giindiir.’® Kocas1 Olen kadin, iddet
siiresince  evinden baska yerde gecelememe, koku siirmeme ve
siislenmeme seklinde yas tutar.!® Hamile kadmin iddeti, hamileligin sona
ermesidir.’®> Aybasi goérmeyen kadinin iddeti ile hamile iken kocasi olen
kadinimn iddeti konusunda farkl gériisler bulunmaktadar.

Kadinin iddet Nafakasi ve Mesken Hakk1

Iddet nafakasi, taldkin rici veya bain olmasma gore degismektedir.
Ric'i talak iddetinde kadmin nafakasi, ittifakla kocaya aittir.'®® Bain talak
iddetinde eger kadin hamileyse, yine nafakasi ittifakla kocaya aittir.’®* Bain
talak iddetinde eger kadin hamile degilse, Hanefilere gore nafakas: kocaya
aittir; diger mezheplere gore ise bu kadmin nafaka hakki yoktur. S$afiiler,
bain talak iddeti bekleyen kadmin sadece siiknd (barinma) hakkini kabftil
ederler. Bu konudaki ihtilafin temel kaynagi, Talak, 65/7’in farkli

156 et-Talak 65/1.

157 el-Bakara 2/235.

158 e]-Bakara 2/228.

159 et-Talak 65/4.

160 e]-Bakara 2/234.

161 Buhari, “Cenaiz”, 30; Miislim, “et-Talak” 9; Nesai, “et-Talak”, 55.
162 et-Talak 65/4.

163 et-Talak 65/1.

164 et-Talak 65/6-7.
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yorumlanmasidir. Iddet nafakasini agiklayan ayetler soyledir: “Bosadiginiz
kadinlar,, durumunuza uygun olarak kendi oturduunuz yerde oturtun wve onlarin
imkdnlarim  daraltmak yoluyla kendilerine zarar vermeye kalkismayin. Eger hamile
iseler, dogum  yapincaya  kadar  nafakalarimi  karsilaym.  Sizin  hesabiniza
(cocugunuzu) emzirirlerse onlara karsihigimi ddeyin ve aranizda giizelce konusup
anlagin. Anlasmakta zorlamirsamiz bu durumda o erkegin hesabina baska bir kadin
emzirecektir. Eli genis olan, genigliine gore nafaka versin. Rizki kisilmis bulunan
da Allah'mn kendisine verdiginden versin. Allah, bir kisiye ne vermisse ancak onu
yiikler; (kimseye giiciiniin iistiinde bir teklifte bulunmaz).” 165

Kocanin oliimii sebebiyle beklenen iddette ise nafaka yoktur. Zira
kadin, kocasindan miras almaktadir.166

22. Eslerin Ayrilig1 Sonrasi Cocugun Velayet ve Bakimi

Eslerin ayrilmasi ile ailenin dagilmasi s6z konusu olmakla birlikte,
ana-baba ile c¢ocuklar, dede-nine ve torunlar, kardesler ve diger nesep
hisimlar1 arasindaki aile iligkileri devam eder. Eski egin usul ve fiirG'u ile
evlenme engelleri de devam eder.

Cocugun sahst ve mali iizerindeki velayet, ilke olarak, hem evlilik
devam ederken hem de esler ayrildiktan sonra, babaya aittir. Baba
bulunmadiginda velayet, babadan dede ve sirasiyla diger erkek yakinlara
gecer. Hi¢ erkek yakim1 bulunmadiginda annesi ve onun yoklugunda
sirastyla diger bir kadin akrabaya gecer. Gerektiginde hakim uygun birini
tayin eder.

Cocugun fiili bakimi ve terbiyesi (hadane) ise, ilke olarak, hem
evlilik devam ederken hem de egsler ayrildiktan sonra, anaya aittir. Annesi
bulunmadiginda, sirasiyla nineler, kiz kardesler, teyzeler, kiz kardesin
kizlar1 ve halalar gibi kadin yakinlara gecer. Bu kadinlardan kimse yoksa
baba ve onun yoklugunda sirasiyla diger erkek akrabalara gecer.
Gerektiginde hakim uygun birini tayin eder. Annenin hadane gorevini -siit
emzirme dahil- yerine getirmeye hukuki ve ahlaki agidan zorlanip
zorlanamayacagi hususu, fakihler arasinda tartismalidir. Normal bir
annenin yavrusuna siit emzirmekten imtina etmesi beklenmez. Evlilik
icinde, normal emzirme siiresi iki yil olup, ana-babanin karsilikli rizasi ve
istisareyle daha Once siitten kesmeleri veya gerektiginde {icret karsiliginda
bir siitanne bulmalar1 da miimkiind{ir.'¢”

165 et-Talak 65/7.
166 en-Nisa 4/12.
167 el-Bakara 2/233.
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Cocugun Bakim Masraflarinin Karsilanmasi

Hanefilere gore, anne, ¢ocugun babasi ile evli oldugu veya rici ya da
bain talakla bosanmis olup da iddet beklemekte ise, ¢ocugun bakimi icin
ayr1 bir f{icret isteyemez. Ciinkii bu siirelerde kocanin verecegi nafaka,
¢ocugun hadanesini de kapsar. Ancak bain talakta kadin, emzirme igin ayri
{icret isteyebilir. Iddet bittikten sonra anne, ¢ocugun babasindan emzirme
ve hadane igin ayr1 ticret isteyebilir. Yiice Allah, bosandiktan sonra
¢ocugunu emziren anneye, c¢ocugun babasi tarafindan emzirme {icreti
verilmesini ve duruma gore aralarinda istisareyle uygun (maruf) bir karar
vermelerini, eger anlasamazlarsa, ¢ocugu baba hesabma baska bir kadinin
emzirmesini emretmistir.’® Burada g¢ocugun hadane ve siit parasi, annenin
nafaka parasindan farkli olmaktadir.

Cogunluk alimlere gore ise g¢ocugun bakimi igin {icret alinamaz.
Ancak elbiselerini yikama ve yemek yapma gibi isler i¢in ticret alinabilir.

Cocugun bakim masraflari, kendi mali varsa Once ondan karsilanir,
kendi mali yoksa babasi karsilar, baba da yoksa nafaka sirasi gelen diger
hisimlar karsilar.

Bosanan Eslerin Cocugu Goérme Hakki

Alimler genellikle ¢ocugun her giin anne veya babasini gorme hakki
oldugunu soylemislerdir. Safiiler, makul birka¢ giinde bir gorme hakk:
oldugunu soylerler. Bosanan eslerden herhangi birinin, ¢ocugun ana veya
babasiyla goriismesine engel olmaya hakki yoktur. Degisen durumlara
gore makul goriisme siire ve sartlar1 kanun veya mahkeme karariyla
diizenlenebilir.

23. Akraba Nafakasi

fslam hukuku kaynaklarinda usul, fiiri ve diger akraba nafakasi ve
bakimi tiizerinde de durulmustur. Bu konudaki goriislerin, daha ¢ok
donemin Orfilne bagli olarak ictihad sonucu Dbelirlendigi, dolayisiyla
degisime acik oldugu goriilmektedir. Ozellikle giiniimiizde yaygilik
kazanan sosyal devlet anlayisi, gecmiste akrabalara yiiklenen birgok
gorevin, devlet tarafindan yiiklenilmesini getirmistir.

Usul nafakast konusunda, kural olarak, ana-baba zengin ise
nafakalarmi kendileri karsilar. Ana-baba fakir ise, c¢ocuklari, onlara
bakmakla yiikiimltidiir. Gerektiginde bu yonde mahkeme karari ¢ikartilir.
Alimlerin  ¢ogunluguna gore, g¢ocugun nafaka sorumlulugu bakimindan,

168 et-Talak 65/6.
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ana-babanin dini de 6nemli degildir. Cocuklarin birden ¢ok olmasi halinde,
kiilfet miras payma gore mi yoksa esit olarak mi paylasilacagr hususu
tartismalidir.  Babanin  calismaya  giicli  varsa, c¢alismaya  zorlanip
zorlanamayacag1 da tartismalidir. Agirhkli  goriis, babanin  calismaya
zorlanamayacagl,  ¢ocuklar1  tarafindan  bakilmasi  gerektigidir. = Usul
nafakasinin gerekli olmasi i¢cin mahkeme kararima gerek yoktur.

Fiir nafakasi konusunda, baba, fakir ve kazanamayan c¢ocuguna
bakmakla yiikiimliidiir. Anne varlkliysa o da c¢ocuguna bakmakla
ylikiimlii  olur. Egitim gormek ve askerlik yapmak da, c¢ocuk igin
kazanamama sebebi sayilmistir. Kazanabilen c¢ocuga karsi ana-babanin
nafaka mecburiyeti yoktur. Kiz ¢ocugu da kazanmaya bagslarsa, ana-
babasinin nafaka mecburiyeti diiser. Firi’ nafakasinin gerekli olmasi igin
mahkeme kararina gerek yoktur.

Diger akrabalarin (kardes vb.) nafakasi konusuna, temel ilke,
mahrem sayilan akrabalar arasinda nafaka yiikiimliligii  oldugudur.
Ancak bu nafakanin gerekmesi i¢cin mahkeme karar1 gerekli goriilmiistiir.

24. Aile Uyelerinin Birbirine Miras¢iligt

[slam  miras hukukunun, diinya iizerindeki diger sistemlerle
kargilagtirildiginda, kendine o6zgii bir sistemi bulunmaktadir. Islam miras
hukuku, bir taraftan aileyi koruyarak, diger taraftan da ferdi koruyarak bir
denge {iizerinde bulunmaktadir. Islam miras hukuku, Nisa s{resinin 11, 12,
13 ve 176. ayetleri basta olmak tiizere, bazi hadisler ve alimlerin ictihatlar:
tizerine kurulmustur. Cahiliye doneminde kadinlara pay verilmezken,
duruma gore oranlar farkli olsa da, Islam hukukunda kadinlara pay
verilmigtir.16

Mirascilik sebepleri: Kan hisimligy, evlilik ve veladir (muvalat akdi).

Kan hisimhigi sebebiyle miras¢t olanlar, eshabii’l-feraiz, asabe ve
zevi'l-erham olmak iizere iige ayrilir.

Eshabii’l-feraiz; Belirli pay sahipleridir. Oncelikle bunlar1 paylar
belirlenir. Kari, koca, baba, anne, kiz, ogul kizi, 6z kiz kardes, baba bir kiz
kardes, anne bir erkek ve kiz kardesler, baba tarafindan araya kadin
girmeyen dedelerle anne ve baba tarafindan nineler. Bunlarin hisseleri,
diger varislerin durumuna gore 1/2, 1/3, 1/4, 1/6, 2/3 veya 1/8 seklindedir.
Bu cesitli durumlara “kirk hal” denir.

Asabe: Eshabii'l-feraiz’den arta kalani, bunlarin yoklugunda ise
terikenin tamamini alirlar. Asabe kendi icinde asabe-i nesebiyye ve asabe-i

169 en-Nisa 4/7, 32-33.
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sebebiyye diye ayrilir. Asabe-i nesebiyye de binefsihi, bigayrihi, maa’l-gayr
diye ayrilir. Asabe-i sebebiyye, koleyi azat edendir.

Zevi'l-erham: Kizin ¢ocuklari, anne bir amca, day1 ve teyze gibi uzak
akrabalardir. Hanefi ve Malikiler, ilk iki grupta kimse bulunmadiginda
bunlara pay verirler.

Evlilik yoluyla mirasc1 olan sadece esdir (kar1 veya koca).

Muvalat akdi, iki kisinin Dbirbirlerini Mevla olarak tanimalarina
dayanir. Sadece Hanefilerde mirascilik sebebidir.

Hanefiler ve Hanbelilere gore varislerin siralamasi su sekildedir:
Eshab-1 feraiz, kan sebebiyle asabe, azat sebebiyle asabe, red alan eshab-1
ferdiz igindeki mirasgilar (kar1 ve koca |Tharig), zevi'l-erhdm, mevla’l-
muvalat, ikrar yoluyla nesebi sabit olanlar, ticte birden fazla vasiyete
muhatap olan miisa leh, hazine/beytiilmal.

Miras¢gt olmanin sartlari, murisin O6lmesi, o esnada varisin hayatta
olmasi ve mirasa engel bir durumun bulunmamasidir. Birlikte Olenler
birbirlerine miras¢i olamazlar. Anne karnindaki c¢ocugun (cenin) miras
payr ayrili; sag dogarsa alir. Murisini kasitlh 6ldiirmek, mirasgiliga
engeldir. Din farkinin mirasa engel olup olmadi$ tartismalidar.

Muris, higbir varisi mirastan men edemez. Miras cebridir; otomatik
olarak varisin zimmetine geger. Varisler Olenin borcundan terike kadar
sorumludur. Varislere vasiyet yapilamaz. Diger Kkisilere yapilan vasiyet de
terekenin  1/3’inli  gegemez. Miras sisteminde nimet-kiilfet dengesi
gozetilir; Kadinlarin ve diger bazi varislerin duruma gore daha az almasi,
bu sekilde izah edilir. Erkeklere toplum islerinde (velayet, diyet odeme,
cihad vb.) ve aile iginde yiiklenen maddi sorumluluklarla (mehir, nafaka)
baglantihdir. Varislerin kendi rizalar1 ile (hepsi resit ve hazir olmak
sartiyla) miras1  istedikleri sekilde (esit vb.) paylasmasi caizdir.
Anlasamadiklar1 takdirde kazal taksim yoluna gidilir. Yakin akrabanin
varligt halinde wuzak akraba mirastan kismen (hacb-i noksan) veya
tamamen (hacb-i hirman) engellenir. Islam hukukunda nesep babadan
devam eder, kizin ¢ocuklar1 zevi'l erham’dur.

Sonug

[slam dini aileye biiyiik ©6nem vermistir. Kur'an-1 Kerim’deki
ahkam ayetlerinin biiyiik g¢ogunlugu, evlenme, bosanma ve miras gibi aile
konulartyla ilgilidir. Ahkam hadislerinde de durum aymidir. Buna bagh
olarak fikih kaynaklarinda en ¢ok f{izerinde durulan konular, aile
konularidir. Aile, ilk insanlardan beri gelen ve cennette de devam edecegi
bildirilen Onemli bir kurumdur. Aile, kadin ile erkek arasinda nikah ile



Islam Hukukunda Aile 54

kurulmakta, c¢ocuklar dogum ile buna katilmakta ve diger akrabalarla
genislemektedir. Nikah, olduk¢a kolay ve masrafsiz bir akittir. Kisinin
durumuna gore nikahin hiikmii degismektedir. Ailede sevgi ve merhamet
temelinde iyi ge¢im ve yardimlasma esastir. Aile olmak, esler arasinda,
ebeveyn ile cocuklar arasinda ve diger akrabalar arasinda bir takim haklar
ve sorumluluklar getirmektedir. Insanin yaratilis amacmna uygun olarak,
ailenin de asil amacy, insanin Rabbine kullugunu gergeklestirmesidir.
Evlilikte sorunlar c¢ktiginda, bunlar1 asmak {izere, nasihat ve hakeme
gitmek gibi baz1 yollar1 gosterilmistir. Evlilik c¢ekilmez hale geldiginde,
bosanmaya izin verilmistir. Ancak eslerin bosanmis olsa da, ¢ocuklari
{izerindeki ebeveynlik hak ve sorumluluklari devam etmektedir. Islam
dini, bosama yetkisi ve mali harcamalar gibi konularda, taraflarin
rizalarma bagh olarak, farkli uygulamalara izin vermektedir.
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Family in Islamic Law”
Hiiseyin ESEN™

Abstract

The purpose of this paper is to present the family-related issues described
extensively in figh books with a systematic and holistic approach, with additional
contents including current interpretations without referring to sources other than
relevant verses and hadiths. Accordingly, the following issues were discussed: the
concept of family in figh sources, the importance of family in Islamic law,
establishment of family through marriage, participation in family through birth,
adoption, pre-marriage meeting, spousal selection, equivalence in marriage,
obstacles in marriage, elements, conditions and results of void marriage act, rights
and responsibilities of husbands and wives toward each other, duties of spouses in
their family, responsibilities of parents toward their children, responsibilities of
children toward their parents, polygamy and justice, justice between children,
sexuality and relevant limits between spouses, religious education in the family,
education and worshipping, privacy in family, religious differences between family
members, inheritance-related issues among family members, domestic problems
and their solutions, cases terminating the marriage, period of delay regarding
marriage for women, alimony and residential rights of the divorced women, child
welfare following the separation of spouses.

Keywords: Islamic Law, Family, Marriage, Divorce.

Islam Hukukunda Aile

Oz

Bu yazinin amacy, fikih kitaplarinda ¢ok ayrintili olarak ciltlerce kitap
hacminde anlatilan aile ile ilgili konulari, belirli bir sistematik ve biitiinciil bir
yaklasim iginde, ilgili ayet ve hadisler disinda fazla kaynak gostermeksizin, giincel
yorumlarla zenginlestirerek Ozet halinde sunmaktir. Bu amaca uygun olarak, fikih
kaynaklarinda aile konusunun ele alinisi, fslam hukukunda ailenin 6nemi, ailenin
nikdh yoluyla kurulmasi, aileye nesep yoluyla katilim, evlatlhk, nikdh Oncesi

goriisme, es secimi, evlilikte denklik, evlenme engelleri, nikahin riikiin ve sartlar,
sahith nikdhin sonuglari, kari-kocanin birbirine karsi hak ve sorumluluklari, ailede
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eglerin gorevleri, ana-babanin c¢ocuklarma karst sorumluluklari, ¢ocugun ana-
babasina karsi sorumluluklari, ¢ok eglilik ve adalet, ¢ocuklar arasinda adalet, egler
arasinda cinsellik ve siurlari, ailede dini terbiye, egitim ve ibadet, aile igi
mahremiyet, aile fertleri arasinda din farkliligi, aile {iyeleri arasinda mirascilik, aile
ici sorunlar ve ¢6ziim yollar,, evliligi sona erdiren durumlar, kadinin iddeti,
bosanan kadinin nafaka ve mesken hakki, ayriik sonrasi ¢ocugu velayet ve
hadanesi gibi konular {izerinde durulmustur.

Anahtar Kelimeler: Islam Hukuku, Aile, Nikah, Talak.

1. Examination Regarding the Concept of Family in Figh Sources

The concept of family is defined as the “community formed by the
people who are relatives of one another”.! There is no particular term or
definition reflecting the concept of family in figh sources. However, the
titles indicating the position of people in their families are used in
accordance with certain topics such as marriage or alimony: Zawj and
zawja (husband and wife), ab (father) um (mother), ibn (son), bint
(daughter), akh (brother), ukht (sister), jad (grandfather), jadddah
(grandmother), amma (paternal aunt), halah (maternal aunt), hal (maternal
uncle), ammoon (paternal uncle), ibn ammih (paternal cousin).

Family-related topics have been reviewed under certain titles such as
marriage, bride wealth, alimony, fate/fortune, divorce, divorce upon a fee,
period of delay, zihar, swearing, lineage, missing child, care for children,
breastfeeding, testament, heritage or Islamic heritage. These topics are
reviewed in many volumes of detailed and separate figh sources.
Moreover, the afore-noted topics are also present in the books with specific
subheadings. Family-related topics in Islamic law have gained a rich
content as a result of developments that have occurred in different
geographies for centuries.

Certain figh sources cover specific terms such as al, iyal, ahl, ahl al-
bayt, atbaa, awliya, ashirat and akarib. Synonymy or contextual differences
are occasionally present between these terms based on the discussions
between the scholars, but the main focal point has always been on the
household and other relatives of people.? For instance, the concepts of ahl
and ahl al-bayt are occasionally used to indicate a man’s wife or wives, or
the  household including  children.?  Al-Mawsuatu  al-fighiyya  al-

1 Mehmet Akif Aydin, “Aile”, Tiirkiye Diyanet Vakfi Islim Ansiklopedisi (Istanbul: TDV Yayinlari, 1989),
2/196.

2 gl-Mawsuatu al-fighiyya al-quwaytiyya, directed the articles of “ahl” and “ahlu al-bayt” to the article of
“al”. See: “ahl”, 7/100; “ahlu al-bayt”, 7/104.

3 Hud 11/72-73.
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quwaytiyya, one of figh-related encyclopedic figh studies, directed the
articles of ahl and ahl al-bayt to the article of al.4

The term al-usra is used to mean family in the modern Arabic.
Accordingly, certain works reviewing the concept of family law have been
entitled with certain topics such as “ahqamu al-usra”.> However, both the
Quran and sunnah and figh sources do not include the term “al-usra”.c As
a result of comparisons with the western law and legislative efforts, certain
books reviewing the Islamic law of the period after the 18t century have
been entitled “al-ahwalu ash-shahsiya”.”

Accordingly, a full definition of the concept of family is not present
in figh sources. Instead, the relevant provisions are explained in line with
the titles (father, husband, daughter etc.) of household based on their
positions. Moreover, the context of family changes by topic. For example, a
family is established with the presence of husband and wife or mother and
child, and it can be extended with the presence of other family members.
Only a husband and a wife can become sides in certain topics such as
marriage and divorce, but in lineage-related topics, children also get
involved. Regarding certain topics such as alimony and inheritance, there
are provisions in referential sources covering grandparents, siblings and
even aunts.

2. Importance of Family in Islamic Law

When Allah Almighty created Adam, the father of humanity who is
also the first man and Prophet, the Creator also created Eve and indicated
that relationships with relatives are great blessings. All of humanity was
born from the lineage of this first couple.® In other words, the first couple
also formed the first family. Accordingly, family is as ancient as the history
of humanity. Therefore, it is fair to state that people who are born into a
family environment are to maintain their lives collectively and socially,

4 al-Mawsuatu al-fighiyya al-kuwaytiyya, “al”, 1/97-98. The important point here is the focus on the use of
the concept of al in regard to the topics of foundation and testament. Moreover, the phrase “Prophet’s
family” is examined particularly, and relevant terms such as alms, war prize, booty, salawat,
imamah/caliphate (presidency) are also reviewed.

5 For instance, see: Muhammad Mustafa Salabi, Ahgamu al-usra fi al-Islam, (Beirut : Daru an-Nahdati
al-Arabiyya, 1977), Abd as-Salam Bukhush- Abd al-Majid Shafiq, Mudawwanatu al-usra, (Rabat: Daru
al-Aman, 2003/1424.)

6 al-Mawsuatu al-fighiyya al-quwaytiyya, “usra”, 4/223-224.

7 For instance: see: Muhammad Kadri Pasha, al-Ahqamu ash-shar’iyya fi al-akhwali ash-shahsiyya, ed.
Muhammad Amin Siraj- Ali Juma Muhammad (Cairo: Daru as-Salam, 2006/1427). This work by Kadri
Pasha (d. 1306/1888) is a product of the efforts to legislate fiqgh based on Roman law.

8 an-Nisa 4/1-2.
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rather than leading a lonely life, and to establish their own families and
maintain their lineage in due course. Family is the smallest social unit.
Formations such as lineages, tribes and organizations such as states have
emerged as people increased by reproduction.

As humans are created to ensure they recognize and worship Allah
Almighty,® objectives and missions of families should suit the divine reason
behind their creation. Therefore, the concepts of religion and family have
been collectively mentioned since their emergence. All divine religions
organized the topic of family life. These religious arrangements are
important for the establishment and protection of families as families are
important in experiencing and protecting a religion. Accordingly, the most
important objective and benefit in the establishment of families is to ensure
the achievement of servitude to Allah.

According to Islam, which introduces itself as the last divine
religion, family starts with the marriage of a man and woman. Marriage is
the only legitimate way of establishing a family. Relationship without
marriage is unlawful and adultery. Relationships based on marriage have
been promoted and single people have been encouraged to marry;'? in
addition, reasons and actions that could direct one to perform adultery!
and inconvenient relationships have all been? forbidden and cursed.
Accordingly, the biological need for sexual relationship and reproduction
has been regulated by certain religious rules.’® It is clear that human
reproduction should be maintained without deviating from the correct
path until Judgement Day.

The act of marriage is both a prayer and a worldly relationship
between the people (an agreement). Certain Hanafi figh books and hadith
books!®> examine the subject of marriage after the topic of prayers such as
alms and pilgrimage but before the subjects of shopping or renting, at a
position between the topics of prayers and treatments.

A family founded upon marriage is essentially established between a
woman and man, who later become a husband and wife. A husband is

9 az-Zariyah 51/56.

10 an-Nur 24/32.

11 al-Isra 17/32.

12 For more details on male homosexuality, see: an-Nisa 4/16; al-Araf 7/80-81; ash-Shuara 26/165-166;
an-Naml 27/54-56; al-Ankabut 29/28-29. For more details on female homosexuality, see: an-Nisa 4/15. For
more details on having sexual intercourse with women on period or having anal intercourse, see:
al-Baqarah 2/222. There are many hadiths prohibiting anal intercourse.

13 The number of verses on family law is approximately 70. There are hundreds of hadiths on the concept
of family.

14 Al-Mabsut by as-Sarahsi and al-Hidayah by al-Marginani can be examples in this regard.

15 Examples include Muslim, Tirmidhi and Ibn Majah.
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called zawj while a wife is translated as zawja in Arabic. When a husband
and wife have a child, they gain the title of abawayn or walidayn, meaning
parent. None of any divine religions, including Islam, permits same-sex
marriage for either gender. Being created in a different form compared to
each other, man and woman meet one another’s deficits with different
characteristics and roles and need one another’s presence. They also soothe
each other, meet their needs, protect each other from doing anything
unlawful, form a unity, reproduce, and achieve peace upon love and
mercy. This marital relationship is an indication of Allah Almighty’s
presence and oneness.'d Thus, women and men are like clothing to each
other.” Women and men are not the ones who are enemies or who conflict
or compete with one another. Aiming to show them in this manner harm
both sides and prevent the formation of peaceful families and society.
Regarding the concept of marital relationship, the focal point is on the
share of responsibilities and roles by men and women considering their
specific characteristics, instead of the efforts to establish dominance over
the other. Islam assigns different rights and responsibilities to husbands
and wives which suit their characteristics. The most noble of people in the
sight of Allah are the most righteous ones, regardless of their gender.s

The Prophet stated the following during one of his speeches: “Having
intercourse with a spouse is as rewarding as giving alms.” Upon hearing this
statement, the sahabah got surprised and asked: ‘O, Prophet! How could we be
rewarded if we met our sexual desire? The Prophet answered: ‘Well, if you
committed adultery, would it be wunlawful?” The sahabah answered ‘yes’. The
Prophet said: ‘Accordingly, the lawful act would be rewarding.”'® This hadith
indicates that acts performed upon natural needs or even satisfactory
actions could be rewarding if conducted with servitude-based approach.

Sexual desires (lust) are among the weakest sides of humans. The
only legitimate and lawful way to meet this desire is marriage. Islam aims
to protect Muslims from adultery. Muslim men and women are responsible
for protecting their honor, covering their private parts, and avoidance from
looking at someone else’s private parts. Marriage is a shield protecting
people from adultery. The brave man who rejected the sexual call from a
beautiful and important woman, saying “I fear Allah”, was praised.?! “A
young person visits the Prophet and says: “O, Messenger of Allah! Let me perform

16 ar-Rum 30/21.

17 al-Baqarah 2/187.

18 al-Hujurat 49/13.

19 Muslim, “Zakat”, 16.

20 gl-Muminun 23/5-7; an-Nur 24/30-31; al-Ahzab 33/35.
21 Bukhari,” Azan”, 36; “Hudud”, 19.
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adultery!” The Prophet tells him to come close and says: “Would you accept it if
someone would do it with your mother?” The young person answers: “May my
parents be sacrificed for your path. O, Prophet, 1 actually would not”. Upon
hearing this answer, the Prophet says: “Nobody would actually want anything like
that for their mothers! They do not want that for their daughters, sisters or aunts,
either”22 This hadith indicates that the Prophet aimed to tell the young
person that adultery is malevolent through a rational and psychological
method.

Adultery is accepted as a malevolent action in all religions. It does
not comply with family structure. It is an obstacle before founding a
family, and a cause for the fragmentation of families. Regardless of being
single or married, Zsexual relationship without marriage is considered?
adultery but in certain western societies, only the disloyalty to spouses is
called adultery. Moreover, adultery is not considered a crime, and it is
considered a reason for divorce only upon the demand of the other side.
Adultery by single people is not even objected or even encouraged under
the mottos of freedom and biological needs. It is still possible for people to
maintain their lineage through adultery. In addition, adultery causes many
material and spiritual harms such as fights and bloodshed, oppression, and
distortion in lineage, and even the destruction of a community. Contrary to
the organization and peace established through marriage; adultery had
many individual, social, worldly and otherworldly harms.?

Marriage is a significant agreement between a man and woman in
the Quran (misaqan ghalizah)? while following the divine rules in certain
topics such as marriage, sexuality, divorce and inheritance is reflected as
the divine?” limits. The Prophet and his wives, followers and following
benevolent Muslim men and women were the appropriate examples for
proper family life.

3. Establishment of Family Through Marriage and Marital Judgments

Marriage is promoted in Islam. The Prophet ordered the following in
a hadith: “O! the group of youngsters! Whoever could marry shall do it so as soon

22 Ahmad ibn Hanbal, Musnad, 5/256-257.

2 The difference between the penalty to be imposed for the adultery performed by beneficent and
non-beneficent people is not important in terms of considering the act as adultery.

24 Sexual intercourses that occur as a result of a mistake (accidentally seeing a stranger as spouse) is not
regarded as adultery.

25 Omer Nasuhi Bilmen, Hukiiki isldmiyye ve Istildhdtt Fikhiyye Kamiisu, 11, 44-45; Mustafa Geng, “Islam
Hukukunda Ailenin Onemi ve Evlilik Hayatinin Faydalar1”, Sosyal Bilimler Dergisi, 5/30 (November,
2018), 284.

26 an-Nisa 4/21.

¥ al-Baqarah 2/187, 229-230; an-Nisa 4/11-13; al-Mujadilah 58/4; at-Talaq 65/1.
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as possible. Marrying keeps you away from unlawful acts and helps you protect
your honor”.® In another hadith, the Prophet said “Marriage is my sunnah.
Whoever abandons my sunnah is not a follower of mine. You shall marry. What
makes me boast before other mnations is your large population”?, promoting
marriage and severely warning those who avoided marrying. This hadith
was stated upon the following: “According to what ibn Malik (r.a.) conveyed:
A group of three people came to the Prophet’s house to ask him about how he
prayed. Upon hearing the Prophet’s personal praying routines, they considered
their own prayers and said ‘We are nowhere near the Prophet. His past and future
sins must have been forgiven.” One of them said: ‘I will do night prayers every
day’. Another one said: ‘1 will fast for a year’, and the other said: ‘I will get away
from women and never marry’. Upon hearing this, the Prophet said: ‘Are you the
ones who said this and that? I swear to Allah that I am the one who fears Allah the
most. I occasionally fast (supererogatory prayer) and sometimes I do mnot.
Sometimes I pray (supererogatory prayer), and sometimes I just sleep. Besides, I
marry women. Whoever abandons my sunnah is not a follower of mine.” This
hadith strictly objects the belief that one can be closer to Allah if one will
not marry for religious purposes.*® As the Prophet's life is full of
benevolent examples (uswatun hasanatun); avoiding marriage, taking
somebody else as a model, and presenting excuses such as education, jihad
and similar concepts to avoid marrying is wrong. The cases which are
considered a wvalid excuse for the failure to marry are exceptional
Moreover, nobody can be forced to explain the reason for failing to marry.

Allah Almighty orders the following: “And marry the unmarried
among you and the righteous among your male slaves and female slaves. If they
should be poor, Allah will enrich them from His bounty, and Allah is all-
Encompassing and Knowing.”® As noted in a hadith, one of three people who
are believed to be helped by Allah is the one who wants to marry and be
honorable.?? These verses and hadiths assign the social responsibility of
helping the people who cannot marry by themselves marry and indicate
that poverty should not be considered an obstacle before marriage. While
examining these principles and notes, it will be suitable to consider the
facts that marriage is free of charge, that marriage protects people from
unlawful acts and provides peace, that marriage enables a plain lifestyle,

28 Bukhari,” Nikah”, 3; Muslim, “Nikah”, 1; Abu Dawud, “Nikah”, 1; Tirmidhi,” Nikah”, 1; Nasai,
“Nikah”, 3; Ibn Majah, “Nikah”, 1.

2 With similar wordings: Bukhari, “Nikah”, 1; Muslim, “Nikah”, 5; Ibn Majah, “Nikah”, 1; Nasai,
“Nikah”, 4.

30 al-Hadid 57/27. It should be noted that certain non-Islamic religious people (priests, nuns etc.) are
prohibited from marrying. It is clear that such a prohibition is against human nature, which is also the
case for the prohibition of divorcing.

31 an-Nur 24/32.

3 Tirmidhi, “Fadailu al-jihad”, 20; Nasai, “Nikah”, 5.
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and that having a child can be controlled by couples. However, marrying
with the idea that Allah will reward the married people with paradise does
not mean making unnecessary expenses and having an uncontrolled child.
Wealthy people in Islamic societies help the single people marry through
personal efforts and associations, which is different compared to other
societies.

The following brief explanation regarding the concept of marriage is
made in Hanafi figh books in regard to various situations such as the risk
of performing adultery, opportunity to fulfill marital requirements and
possibility to harm the spouse:

Obligatory Marriage: Marriage is obligatory for the one who will
definitely perform adultery if one does not get married. It is a fact that
marriage guards against adultery. Doing anything that guards against
unlawful acts is obligatory. This provision is valid for those who can afford
bride wealth and alimony and who will not oppress their spouses.

Necessary Marriage: Marriage is necessary for the one who faces the
risk of performing adultery if one does not get married. The danger of
performing adultery changes by the case. This provision is also valid for
those who can afford bride wealth and alimony and who will not oppress
their spouses.®

Sunnah Marriage: Marriage is a recommended sunnah for those in a
normal physical and mental status. It is rewarding for people to marry for
meeting the biological needs with the exemplary characteristics and
recommendations of the Prophet, protecting themselves and spouses from
unlawful acts and raising a Muslim generation.

Permissible Marriage: Marriage is permissible for those who are
concerned about failure to fulfill the marital requirements and oppressing
their spouses. Moreover, marrying for meeting the biological needs, as well
as fulfilling the sunnabh, is also permissible.

Abominable Marriage: Marriage is abominable for those who are in a
position to oppress their spouses or treat them unfairly. Based on the unfair
situation, the case here could be uncertain and close to good deeds or close
to unlawful acts.

Unlawful Marriage: Marriage is wunlawful for those who will
certainly oppress their spouses and harm them. Oppression and harm are
unlawful obstacles before the benefits expected from marriage. This is the
case for the people who have a lethal and infectious diseases such as AIDS

3 Al-Mawsuatu al-fighiyya, “Nikah”, 41/210-212.
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and who could harm their spouses, injure them severely or even Kkill
them.3

According to Maliki followers, marriage is also unlawful for those
who have erectile disfunction even if they do not face the risk of
performing adultery, who could not afford the alimony and who earn their
income from unlawful acts as they could harm their spouses. Moreover,
according to Shafi followers, marriage is unlawful for dissolute people who
do not need marriage but spend their money excessively, and for the
women who do not need marriage and cannot meet their husbands’ sexual
needs.®

4. Participation in Family Through Birth

Allah Almighty reports that all humans are created from a man and
woman, and that humanity arose from their lineage.® Accordingly, people
have had an authentic lineage since the first people. The familial
connection is expressed through the concepts of zi rahim/arham or zi al-
qurba/aqrabun, meaning the relation that occurs within the womb and is
established between the people as a result of the divine preference. In
terms of marriage, relationship emerges as people prefer one another
contrary to the relationship arising from the birth. Lineage is a great
blessing.?” Children born to a family start to live in a community of
relatives including their parents, siblings and other relatives. The people in
this community naturally and essentially share life and help one another.
Preserving the lineage-based relationships and treating them benevolently
are ordered in the Quran while terminating such relationships is
forbidden.’® Based on the degree of relationship, the provisions such as the
following apply among the family members: guardianship, obstacle before
marriage, obligation of alimony, participation in paying surety and
inheritance. All people naturally need to know about their lineage.
Protection of the lineage is among the five core and irreplaceable values
(zarurat al-hamsa or magqasid al-hamsa) all religions, including Islam, aim
to protect for maintaining a normal life.

What makes people esteemed before the divine presence is their
practices rather than their lineage. A person whose practices are weak

3 Al-Mawsuatu al-fighiyya, “Nikah”, 41/212-216.

% Al-Mawsuatu al-fighiyya, “Nikah”, 41/215-216.

3% an-Nisa 4/1; al-Hujurat 49/13.

% al-Furqan 25/54.

3 al-Baqarah 2/83, 177, 180, 215; al-Anfal 8/75; al-Ahzab 33/6; Muhammad 47/22; Bukhari, “Adab”, 10, 13.
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cannot be improved by their lineage.* The superior people before Allah are
the ones who have the highest degree of taqwa.® If people do not have
their own faith and practices, they will not be saved by their relatives
during Judgment Day, even if they are a the Prophet’s #'children.*

Family membership normally starts when one is born to a family. A
woman who gives birth to a child is undoubtedly a mother from religious
and legal aspects. However, regarding the fatherhood of a man, different
cases may occur. A man married to the mother of a child who is born to a
proper marriage and family (legal husband) is accepted as the father on the
conditions that the child is born within the normal pregnancy period (at
least six months after the marriage) and that the child is not %rejected
through mutual repudiation. In the event that couples get divorced
through mutual repudiation, the child is deemed fatherless. The lineage
cannot be rejected arbitrarily other than mutual repudiation.

A missing child whose lineage is not known (lakit or manbooz) gets
assigned to the lineage of a man who claims fatherhood if the age
difference between the child and man is suitable in this regard (at least 12
years). The preference here is to assign these children to someone who will
look after them, instead of leaving them in that form.

Children who are born from adultery do not get assigned to the
lineage of their biological fathers according to the majority of scholars.*
Accordingly, a significant title such as fatherhood, which is a great
blessing, is believed to be obtained through lawful ways rather than
unlawful acts such as adultery. Moreover, being assigned to the lineage of
a father who performs adultery would be a greater negativity than being
fatherless for the children. If lineage could be proved through adultery;
performing marriage, being born to a proper marriage and prohibiting
adultery would not be meaningful.

5. Adoption

There was a procedure of adoption (tabanni) during the pre-Islamic
period. The missing children whose lineages were not known were

39 Abu Dawud, “Ilim”, 1; Tirmidi, “Quran”, 10.

40 al-Hujurat 49/13.

4 Bukhari, “Wasaya”, 11.

4 al-Mumtahina 60/3.

4 The topic of mutual repudiation will be reviewed under the topic of cases terminating the marriage.

# The greatest evidence in this regard is as follows: "A child lawfully belongs to the man married to a woman.
The men performing adultery (biological fathers) only deserve penalties.” Bukhari,” Husumat”, 6, “Hudud”, 23,
“Ahqam”, 29; Muslim, “Rada”’, 36, 37; Abu Dawud, “Talaq”, 34; Tirmidhi, “Wasaya”, 5; Ibn Majah,
“Nikah”, 59.
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adopted, and the men and women who looked after them were deemed as
their parents. The Prophet had an adopted child named Zayd. Although
Zayd was known to be Kharisah’s son, he was mentioned as Muhammad'’s
Zayd, rather than Kharisah’s Zayd.

The following verses explain the subject of adoption: “Allah has not
made for a man two hearts in his interior. And He has not made your wives whom
you declare unlawful your mothers. And he has not made your adopted sons your
[true] sons. That is [merely] your saying by your mouths, but Allah says the truth
and He guides to the [right] way. Call them by [the names of] their fathers; it is
more just in the sight of Allah. But if you do not know their fathers - then they are
[still] your brothers in religion and those entrusted to you. And there is no blame
upon you for that in which you have erved but [only for] what your hearts
intended. And ever is Allah Forgiving and Merciful.”4

As understood from the verse, the concept of adoption prohibited by
Islam is changing children’s lineage and including them in a different
lineage as biological children. However, adoption in the sense of protecting
and raising missing children or orphans is a humanitarian and Islamic
duty. Looking after a child who is from a different lineage does not create
provisions such as privacy, prohibition of marriage and inheritance
between the parents and that child, which is not the case for biological
children. Accordingly, when adopted children from different lineage grow
up, they should be careful about privacy and seclusion as they are
regarded as foreigners for the fostering parents. When these children reach
marriage age, there is no obstacle for the fostering father to marry the
adopted girl or fostering mother to marry the adopted boy. As people
considered the adopted children as their biological children during the
period of ignorance, they regarded the act of marrying them as forbidden.
Regarding the issue of obstacles before marriage, as adopted children are
not considered as biological children in Islam, their spouses are not also
regarded as children-in-law. Upon Allah’s order, the Prophet abolished
this practice and married Zaynap who previously got divorced from
Zayd.*¢ The fostering family may grant money or goods for the adopted
children when they are alive. After their death, they can bequeath one-
third of their goods to these children.

If the children adopted are younger than 24 months (or 30 months
according to Abu Hanifa), fostering women are recommended to
breastfeed the children (even a couple of drops of milk are sufficient for
Hanafi followers) This activity established the milk kinship between the

4 al-Ahzab 33/4-5.
46 al-Ahzab 33/37.
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children and their fostering mothers and fathers. Therefore, parents could
be more comfortable in terms of certain issues such as privacy and
seclusion.

6. Pre-MarriageMeeting

The Prophet suggested people to see one another before marrying,
stating that such a meeting is the most appropriate occasion for a happy
marriage.*” Accordingly, people are encouraged to meet considering the
privacy and seclusion limits with the thought that they are still foreigners
to one another#. Limbs of a woman other than her hands, face and feet are
regarded private based on the common belief.

Proposing to a woman is called “hitbah” in Arabic resources. The
Prophet banned Muslims from proposing to another person without
receiving a response from an already-proposed person.® It is clear that
such a series of proposals would create problems.

Procedures such as engagement or henna nights seen in certain
cultures are not binding and do not substitute marriage. These are not
reviewed in the figh discipline. Accordingly, the afore-noted procedures
can be legally terminated by sides with explicit or unexplained reasons.
The figh discipline has examined the topic of gifts or pre-paid bride wealth
when the engagement is terminated. Certain modern scholars consider the
decision of indemnity payment by the erroneous side as lawful when
economic damage arises after the termination of the engagement.

7. Spousal Selection

Certain  characteristics, particularly religiousness and benevolent
morals, are mentioned in hadiths and figh books as the personal qualities
to look for when selecting a spouse. It is clear that the inclusion of these
characteristics in religious sources will serve for positive purposes such as
showing the ideal manner to the youth and helping young people consider
marriage as a means to positively change their and their spouses’ lives.

The characteristics to search for in a woman considered as a
potential spouse are as follows: The Prophet ordered the following in a
hadith : “A woman is generally married for these four elements: Her goods,
nobility (lineage), beauty and religion. Choose the religious one so that you can

47 Muslim,” Nikah”, 74, 75; Nasai, “Nikah”, 17; Tirmidhi, “Nikah”, 5.

48 “Whoever among you believes in Allah and Judgment Day shall not be alone with a foreign woman because if you
do so, the third person will be the devil.” Bukhari, “Nikah”, 111, 112; Muslim, “Hajj”, 424.

4 Bukhari, “Buyyu’” 64, 70; Muslim,” Nikah”, 51-56.
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have farms (meaning you can have blessings and peace)”.”® Another hadith in
this regard is as follows: “The world means a creation to be utilized (meta’); The
greatest creature on this world is the benevolent women.”>' “Make efforts to marry
a religious woman who is grateful to Allah and mentions and calls the titles of
Allah. Such a woman helps you be rewarded in the eternal world.”52 According to
different hadiths, Muslims are recommended to prefer virgin® and fertile
women. All of the Prophet’s wives other than Aisha were a widow before
marrying him.% According to certain figh books, marrying a woman whose
father is unknown and who was born out of adultery, raised in a
malevolent environment or performed adultery before is abominable.® The
concept of “mukhsan=being virtuous” is particularly emphasized for both
genders in verses.”’

The characteristics to search for in a man considered as a potential
spouse are as follows: As mentioned in a hadith, the Prophet (p.b.u.h.)
ordered the following: “If somebody whose religious and ethical characteristics
are approved by you demand your permission to marry your daughter, give your
permission. Otherwise, disorder and corruption emerge on this world. They said:
‘O Messenger of Allah! Should we marry them even if they had deficiencies in
their goods or were not socially equivalent to us? The Prophet said: “If somebody
whose religious and ethical characteristics are approved by you demand your
permission to marry your daughter, give your permission!” The Prophet repeated
this statement three times.”® This hadith stresses that religiousness and
morals should be preferred for the man to marry.

8. Equivalence in Marriage

Woman’s status is accepted as the focal point in figh books, and
social equivalence between the man and woman is mentioned in these
books. Two main thoughts have been stated in this regard:

According to the ideas noted by few scholars, there are no hadiths or
verses regarding the equivalence to be sought. Certain scholars such as
Hasan al-Basri, as-Sawri and al-Qarhi objected the topic of equivalence,

50 Bukhari, “Nikah”, 15; Muslim, “Rada”, 53.

51 Muslim, “Rada”, 64.

52 Ibn Majah, “Nikah”, 5.

5 Bukhari, “Buyyu’”, 34; Muslim, “Rada”, 55; Ibn Majah,” Nikah”, 7.

5 Abu Dawud, “Nikah”, 3; Ibn Majah, “Nikah”, 1. “Marry the fertile woman who can love her husband because
T will boast with the population of my ummah during Judgment Day.” This narrative is believed to be weak.

55 Bukhari, “Nikah”, 9.

5 Wahba az-Zukhaili, al-Fighu al-Islami wa Adillatuhu (Damascus: 1405/1985), 7/13.

57 an-Nisa 4/24-25; al-Maidah 5/5.

5 Ibn Majah, “Nikah”, 46; Tirmidhi,” Nikah”, 3.
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and they said no criterion other than faith should be sought. Moreover,
many marriages performed during the era of the Prophet indicate that the
topic of social equivalence was only sought in the subject of faith and that
the local perception of equivalence was terminated. The marriage between
Bilal al-Habashi, a black slave, and a Qurayshi woman, or between Abu
Tayba and Zayd are the examples.

Most  scholars attributed importance to equivalence but they
regarded this as a necessity rather than obligation. Accordingly, a woman
should marry a socially equivalent man or somebody with a superior
status. Considering the equivalence as a necessity rather than obligation
means that marriages that do not arise from equivalence can be
undoubtedly accepted as proper. Hanafi followers come to mind first in
terms of compliance to equivalence, and in the event that there is no
equivalence in regard to the date of accepting Islam, freedom, lineage,
goods and occupation which are accepted as an obligation; Hanafis assign
the right to demand the termination of marriage in a court to the custodian
of women. Distortion of equivalence following the marriage does not cause
problems for the validity of marriage.

It is clear that the previous points regarding equality in the figh
books are the cultural provisions that can be changed based on the social
structure, that women can marry with male peers only wupon the
recommendation of their friends or relatives considering certain points
such as the high levels of freedom, respect to different preferences and
adaptation to different cultures in present times, that nothing is binding in
this regard, and that the last word can be stated by the women.
Accordingly, it is fair to state that anything other than being a Muslim
(women of ahl al-kitab are exception) is not regarded as an equivalence-
based obligation.

9. Obstacles in Marriage

In the Islamic law, the obstacles in marriage are divided into two as
continuous obstacles that last for a lifetime and temporary obstacles that
may disappear when the conditions change. Some of them are directly
understood from verses and?® hadiths®, while some are based on scholars’
jurisprudence. There are different opinions regarding the jurisprudential
points. The women with whom marrying is wunlawful are called
“mukharramat”. The term “haram” indicates the prohibition, and the

% al-Baqarah 2/221, 230, 235; an-Nisa 4/22-25; Maidah 5/5; al-Mumtahanah 60/11.
¢ For instance: “Who are unlawful to marry due to the lineage are also unlawful through the milk kinship.”
Bukhari, “Shahadat”, 7; Muslim, “Rada”’, 1.
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respect and tribute paid to these people. Marrying these women has certain
adverse impacts such as distorting the familial relationships and creating
confusions and issues within the lineage. Therefore, all religions and legal
systems have people with whom marrying is forbidden despite certain
differences in the details.

The continuous obstacles before marrying are based on three main
reasons in Islam: lineage, milk kinship and marriage. These can be briefly
explained as follows:

1. Unlawfulness due to lineage: Ancestry (mother, grandmother,
father, grandfather...), children (son, daughter, grandchildren...), parents’
children and their relatives (brother, sister, siblings’ children...), children of
the grandparents (paternal and maternal uncle and aunt).

2. Unlawfulness due to milk kinship: Ancestry based on milk kinship
(milk parents, milk grandparents), children with milk kinship (milk
children, milk grandchildren), relatives of milk parents through lineage
and milk kinship (milk siblings and others), children of milk grandparents
(milk uncles and aunts), ancestry of the spouse based on milk kinship (milk
parents and grandparents of the spouse), milk children of spouse (milk
children and grandchildren of the spouse), spouses of milk ancestry
(spouses of milk parents and grandparents), spouses of milk children
(spouses of milk children and grandchildren).

According to most of the scholars, breastfeeding should occur in the
first two years (24 months) or 30 months according to Abu Hanifa.
According to Hanafi and Maliki people, the amount of milk does not differ,
but at least five sessions of proper breastfeeding should occur according to
Shafi and Hanbali followers.

3. Unlawfulness due to marriage (hurmatu al-musakhara): Spouses
of the spouse’s ancestry (spouses of father and grandfather. That is, the
step parents and step grandparents), spouses of spouse’s children (bride
and groom), ancestry of the spouse (parents of the spouse...), children of
the spouse (step children). In order for the step daughter to be unlawful for
marrying, one should also perform sexual intercourse with the mother of
the step daughter. According to Hanafis, a marriage cannot happen
between a man who performed adultery with a woman or touched that
woman or even saw her genital organ and children and ancestry of that
woman. Similarly, that woman cannot marry the ancestry and children of
that man. Adultery constitutes an obstacle in marriage, which is also
accepted by Hanbali people.
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The temporary obstacles in marriage can be briefly explained as
follows: Presence of a woman who is married to a man or within the
waiting period to remarry after divorce or who was divorced by her
previous husband by saying talaq three times, religious differences (non-
Muslim men or women, except the women of ahl al-kitab), fifth marriage
performed by the same man (there is a limitation of four wives for a man),
woman who was divorced through mutual repudiation (according to
certain scholars, this creates an eternal obstacle in marriage with the
previous husband), presence of two relative women as wives (two sisters
or their aunt cannot be married by the same man. Two women who have
lineage or milk kinship cannot be married by the same man even if one of
them is regarded as a man), presence of a biological daughter who was
born out of adultery (according to Hanafi and Hanbali followers), and
marriage when wearing an ihram (for those other than Hanafis).

10. Elements and Conditions of Marriage

According to Hanafis, the elements of marriage are necessity and
acceptance. For other sects, the elements of marriage are as follows: Siyga
(necessity and acceptance), woman (wife), man (husband), custodian of the
woman, no obstacles in marriage between the people. For Shafi people,
presence of two male witnesses is another elements. According to certain
Maliki people, declaration and bride wealth are among these elements. The
marriage becomes invalid when one of the elements is not present.¢!

The conditions of marrying varies by sects. For instance, Hanafi
people review the conditions of marriage under four groups, which are
briefly as follows:

1. Conditions  for  establishment (conclusion): These conditions
indicate parties’ qualification to marry, proposing and accepting the
proposal in the appropriate manner. If these conditions are met, the
marriage becomes valid. The contrary is an invalid marriage. The sides can
be represented by proxy in the marriage ceremonies. Marriage can be
performed verbally or in writing.

2. Conditions for validity: These conditions indicate the absence of
any obstacles in marriage between the people, proposing or accepting the
proposal in a continuous manner, and presence of witnesses, approval and
preference (regarding the partner in this regard). If these conditions are
met, the marriage becomes valid; otherwise, it becomes peccable. The
disorder turns into validity if terminated earlier. The periodic (muwaqqat)

61 See: Al-Mawsuatu al-fighiyya, “Nikah”, 41/233 and the rest, 301; Saffet Kose, “Aile Hukuku” Islam
Hukuku El Kitabi, (Ankara: Grafiker Yayinlari, 2018) 287 and the rest.
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marriage is not regarded permissible as it is deemed contrary to the essence
of marriage. The mu’tah marriage performed upon a payment made to
women is considered permissible only by the Ja’fari branch of Shiite sect.
According to Hanafi people, witnesses should be two men or women. In
most cases, both witnesses should be male and fair. A marriage performed
before the minimum number of witnesses is not regarded as confidential
but according to Maliki people, declaration is another condition, and a
marriage deliberately kept as confidential is deemed void. The official
marriage procedure performed today is recorded with the signatures of
couples, thereby preventing people from keeping the marriage
confidential.

3. Conditions  for  validity: ~The marriage conducted by an
incompetent person is subject to the permission of the custodian, while the
marriage performed by the unauthorized third persons is subject to the
permission/acceptance by the couples. If the marriage is subject to
permission, it becomes valid. Otherwise, it is suspended.

4. Conditions of obligation: These conditions indicate the absence of
authority for the custodians or people who conduct the marriage
procedure to terminate the marriage contract in certain cases. This sort of
marriage is called requisite. If the marriage is not requisite, it is not
considered obligatory and can be terminated by one side.

For instance, according to Hanafi people, marriage occurs when an
adult man and woman state that they accept one another as spouses before
the presence of two witnesses (proposal-acceptance). Nobody to conduct
this process is needed by them. Moreover, this procedure does not need to
be performed before a religious scholar or government official. However,
official confirmation is clearly considered important in the modern days as
women are generally victimized within the marriages that are not
registered officially, verbal marriages are abused, and solving such
victimization incidents is challenging for the governments. No expense is
needed to perform the marriage but the Prophet recommended people
with good economic status to offer food to the guests of a marriage
ceremony.®? Organizing appropriate amusement programs, particularly
those between women, is also permissible.5

For Islam, marriage should be performed easily and economically in
the shortest period of time, and people should start their marital
relationship as soon as possible. As noted by the Prophet: “The most
benevolent form of marriage is the one that has been made in the easiest manner”.*

62 Bukhari, “Nikah”, 68, 69; Muslim, “Nikah” 87.
0 Tirmidhi, “Nikah”, 6; Nasai, “Nikah”, 72; Ibn Majah,”Nikah”, 21.
64 Abu Dawud, “Nikah”, 31.
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It is a fact that modern families perform or demand certain acts that
complicate and delay the marriage procedure such as taking a blood test,
taking certain classes and certificates, planting trees or providing the
money for this process, performing the marriage only during the working
hours, or making an appointment for marriage at a later period. Marriage
processes can be performed online in the near future.

11. Results of the Void Marriage Act

A void marriage whose elements and conditions are fully met
naturally and obligatorily yield the following results:

Spouses can perform sexual actions lawfully within Islamic limits.
There is no privacy between the spouses. Sodomy or sexual intercourse
when women are on period or puerperal, or wear ihram is not lawful.

Before the sexual act, women deserve the pre-determined bride
wealth which means goods or interests with financial value. If bride wealth
is not determined in advance, a model bride wealth figure (mahr al-misil)
is accepted. This model figure is determined considering the bride’s
relatives and female neighbors with similar characteristics. The bride
wealth can be provided in advance or in a deferred manner. It should be
completely paid or provided in the event that sexual relationship, proper
sexuality or death (of one of wives) occur. Half of the pre-determined bride
wealth is paid for the women who are divorced without having sexual
intercourse.®® If divorcing occurs before the sexual relationship or
intercourse and if a bride wealth figure is not predetermined, a model
bride wealth figure is not paid. Instead, a gift such as a dress is presented
to placate the woman (mut'atu at-talaq).%6 According to Hanafi people, the
minimum amount of bride wealth is 10 dirham, which used to be enough
for buying two sheep. The wupper threshold of bride wealth is not
predetermined. It is left for customs and mutual agreement. Bride wealth is
not a price of anything. Instead, it is the indicator of respect to women and
a gift of husband (nikhla) presented to satisfy women upon Allah’s order
(farizah). Women may demand no bride wealth or give a certain or total
amount of bride wealth to their husbands.” The Prophet prohibited
marriage procedures without bride wealth®. He recommended husbands
to give a bride wealth, or even a metal ring, to their wives or teach the
Quran surahs they know to their wives if they do not have any goods, and

¢ al-Baqarah 2/237.

¢ al-Baqgarah 2/236.

67 an-Nisa 4/4, 24.

68 Bukhari, “Nikah”, 29.
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he told women to ®facilitate the bride wealth process.”” Women who
receive the total amount or first installment of bride wealth are supposed to
reside in their husbands’ houses. Women may not go to their husbands’
houses without receiving the bride wealth.

Women have the right to demand alimony from their husbands
throughout their marriages. Alimony means the monetary sum paid to
meet certain needs such as eating, drinking, dressing or sheltering. The
alimony of the children is also born by their fathers.”” However, upon their
decision, women can spend money for their husbands, houses or children
(like a son-in-law living in the house of wife's parents). Islamic law does
not obligate anything for the sides in the event that sides agree in terms of
alimony or do not need to apply to a court.

Women cannot be forced to work and they cannot work without the
permission of their husbands. The women who work without their
husbands’ permission cannot demand alimony.

The lineage occurs by marriage between the ancestry and children of
spouses which is an obstacle for marriage between these people (hurmat al-
musakhara).

The lineage of children who are born to a marriage belongs to the
paternal side unless children are rejected. No doubt arises in regard to the
maternal lineage of children as the women who give birth are always clear
as mothers.

Inheritance-related issues emerge between the wives of a man in
time. A polygamous man should establish justice between his wives.

A woman’s goods belong to her husband and vice versa. That is, the
regime of separation between the goods is fundamental in marriage. Thus,
marriage cannot be performed with an approach to share the goods of one
side or to receive alimony for a lifetime after ensuring divorce in any way
following the marriage. Divorce cases cannot be heard for a long period of
time due to the issue of sharing goods.

12. Rights and Responsibilities of Husbands and Wives Against Each Other

Spouses are ordered to behave benevolently to one another (maroof)
with feelings based on” love and” mercy. The Prophet said “The most

69 Muslim, “Nikah”, 76.

70 Abu Dawud, “Nikah”, 30, 31.
71 al-Baqarah 2/233.

72 ar-Rum 30/21.
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benevolent ones among you are the ones who show the most benevolent behaviors
toward their wives”’. Another hadith in this regard is as follows: “The most
benevolent ones among you are the ones who show the most benevolent behaviors
toward their wives. The most benevolent one toward one’s family is me”.”> There
are many hadiths indicating that spouses should behave well. This study
will share some of these hadiths.

During the farewell sermon, the Prophet stated the following: “My
followers! 1 recommend you to treat women well. You shall fulfill my will. Women
are to be managed and protected by you. You cannot oppress your women as long
as they clearly had not performed an immoral act. If they do such acts, leave them
alone in their beds and strike them in a manner to not hurt them. If they obey you,
do not do anything that may hurt them. Please be aware that women also have
rights over you just like you do over them. Your rights include telling them to
protect your bed from foreigners and not host anybody that you do not like in your
house. Their rights over you are to have their biological and essential needs such as
clothing or eating met by you.”76 In another hadith, the Prophet explains
women’s rights over their husbands as follows: “You should offer what you
eat and present the clothes as quality as yours. Besides, you should not hit their
faces, see them as ugly and leave them except going somewhere.”””

There are certain narratives indicating the kindness, charm and
elegance of women for men are as follows: “I recommend you to treat the
women well. You shall fulfill my will. Remember that women are created from
your ribs. The curviest rib is on the upper side. You would break the curvy bone if
you try to flatten it. That bone would stay curvy if you leave it like that. So, keep
my recommendation about women.””8 Another narrative is as follows: “Women
are like the ribs. You would break them if you try to change them. If you try to
utilize them, do it without changing them.””

The following narratives about hitting women were narrated from
the Prophet: “I heard one of you attempted to beat his wife, treating her like a
slave. Remember you still go to the same bed with them at nights!”80 The Prophet
never beat a slave, slapped his wives or hit anybody with his hands during
his lifetime. This is reported by Aisha, his wife for ten years.$! “According to
what was narrated from Iyas ibn Abdallah ibn Abu Zubab (r.a.), the Prophet said:

73 an-Nisa 4/19.

74 Tirmidhi, “Rada”, 11.

75 Ibn Majah, “Nikah”, 50.

76 Tirmidhi, “Rada’”, 11. These hadiths are like the interpretation of Nisa 4/34. There are similar
narratives with similar statements.

77 Abu Dawud, “Nikah”, 42.

78 Bukhari, “Anbiyah”, 1.

79 Bukhari, “Nikah”, 79

80 Muslim, “Jannah”, 49.

81 Jbn Majah, “Nikah”, 51.
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“Do not beat women”. Umar visited the Prophet and said: “Women do not obey
their husbands these days”. Consequently, the Prophet enabled men to beat their
wives. Then, many women visited the wives of the Prophet (p.b.u.h.) and
complained about their husbands. Upon hearing these, the Prophet said: “Many
women visit my family and mention their complaints. Whoever beat their wives
are not benevolent.”s?

“Do not bear any grudge against your wives. You may like another
characteristic of them if you dislike one.”#

The Prophet was once asked: “which woman is benevolent?”. The
Prophet said: “The women who make her husbands happy upon being seen by
them, who fulfill what their husbands want, and who protect themselves and their
goods when husbands are not home.” The Prophet then read an-Nisa 4/34.”8

Certain hadiths about women are as follows: “You often curse and
neglect your husbands’ benevolent acts.”$5 “Women who have satisfied their men
until the last breast will be rewarded with paradise.”% “If women pray five times a
day, fast during Ramadan, protect their honor and obey their husbands, they are
told «to enter paradise from whatever door they choose!».”¥ The limit of obeying
is as follows: “People are not obeyed wherever Allah is objected; obeying occurs
where legitimacy is present.” s

Islam does not obligate people to form a single type of family.
Flexibility based on a mutual content is reflected in Islam. The rights and
duties of spouses may differ based on conditions, customs and consent. For
instance, Islam does not forbid certain practices such as a move by the
groom to the bride’s house or expenses being undertaken by women.
When the Prophet married Hatijah, he moved to her house.

13. Responsibilities of Parents Toward Their Children

The main responsibilities of parents toward their children are based
on raising a benevolent person in accordance with the reason why humans
are® created. The tafsir authorities who explained the verse “O you who
have believed! protect yourselves and your families from a Fire whose fuel is people

82 Abu Dawud, “Nikah”, 42. Also see: Ibn Majah, “Nikah”, 51.

83 Muslim, “Rada’”, 61.

8¢ Nasai, “Nikah”, 14; Ibn Majah, “Nikah”, 5; Abu Dawud, “Zakat”, 32.
85 Bukhari, “Hayiz”, 6.

86 Tirmidhi, “Rada” 10.

87 Ahmad ibn Hanbal, Musnad, 1/191, (No. 1661).

88 Bukhari, “Ahad”, 1.

8 az-Zariyah 51/56.
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and stones..”® stated that people could protect themselves and their
families by abandoning their sins and performing prayers (and charity
works).®" Those who will upset both themselves and their families on
Judgement Day were noted as the people who will be disappointed.”? Love
for children and relatives should not prevent the duties of obeying Allah
and the Prophet, and performing jihad.®

The Quran ordered the Prophet the following in this regard: “And
enjoin prayer upon your family [and people] and be steadfast therein”.®* The
Prophet mentions the responsibilities of spouses as follows: “You are all
shepherds and responsible for the flock that you herd. The president of a
government is a shepherd and responsible for his/her flock. A man is the shepherd
of his family and responsible for his flock. A woman is the shepherd of her husband
and house, and responsible for her flock. A servant is the shepherd of his/her
master’s goods. That master is responsible for his/her flock. “That is, you are all
shepherds and responsible for the flock that you herd.”

Children’s rights start with the one to select a benevolent future
mother (meaning partner here). Upon the delivery, a beautiful name
should be given to the child. The Prophet changed the names that had
inappropriate meanings and that could blemish one’s reputation.
Children should be raised to have benevolent morals,?” offered lawful
foods, presented proper examples in terms of speaking and behaving,
prevented from doing malevolent acts and encouraged to be benevolent,
promoted to perform prayers, particularly the daily prayer,”® and trained
for the life by teaching them or raising them to have a profession based on
the conditions of the time.

No discrimination is made between the children in the topics such as
the division of property or showing interest without the presence of a valid
reason. The Prophet (p.b.u.h.) asked Nouman ibn Bashir, who wanted to
grant some of his goods to one of his sons and asked for the testimony of
the Prophet, whether he gave the same amount of goods to his other
children. Upon hearing that he did not give the equal amounts to others, he
did not give testimony and told him to ask for someone else’s testimony.

9
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at-Tahrim 66/6.
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He rejected Nouman saying “take what you give to this son of yours back
and treat your children equally fairly. Do not ask my testimony for your
injustice”. Then, Nouman stopped what he planned to do.® Some of the
scholars who presented their ideas on this hadith claimed that treating
equally is appropriate while discriminating is abominable, and some stated
that equality is necessary while discrimination is unlawful. The issue of
distributing  goods  to  children with or  without gender-based
discrimination, which is the case in inheritance-related topics, is still
controversial. The dominant belief is to provide an equal amount of goods
to children.!® The idea that the prohibition of discrimination between the
children is valid under normal conditions and that different actions could
be taken with valid reasons based on the needs is deemed to be
appropriate.!!

The issue of whether fathers are obliged to have their children get
married has been controversial. Hanafi and Shafi followers state that
fathers cannot be obligated while Hanbali followers say fathers have to
have their children get married if they bear the alimony of their children.!
It is fair to state that the verdict here may vary based on the case, and that
fathers can necessarily or appropriately have their children get married
based on the children’s need to marry. Having female children get married
is particularly important for people like Shafi followers who believe female
children can only get married upon their fathers’ blessings. The purpose in
having children get married should be understood as the basic needs such
as bride wealth or sheltering, rather than organizing a wedding. Assistance
and guidance from parents for their children in selecting appropriate
partners is a nice gesture.

The  guardianship  indicating the authority = over children’s
personality and goods is undertaken by their father while hadanah (care)
indicating the interest and care toward the children is born by the mother.
When parents are absent, these duties are undertaken by the closest
relatives as reflected by figh books. A judge can assign an appropriate
person when necessary.

9 Bukhari, “Hiba”, 10-12; Muslim, “Hibat”, 9, 13, 19. Wording-based differences are present in
narratives.

100 Tbn Qudaymah, al-Mughni, XIII, 6/256-259.

101 Sheikhizada Damad Efendi, Majmau al-anhur fi sharhi Multaka al-abhur (Istanbul: nd.), 2/610.

102 Tbn Qudaymah. al-Mughni, 11/380.
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14. Responsibilities of Children Toward Their Parents

The Quran and sunnah order people to threat parents well, to be
grateful to them, to avoid hurting them, and to show mercy to them
particularly during their senior years. One shall not even utter a humph
while meeting their legit needs and demands.”® Showing aggression to
parents is regarded to be among the major sins.'® However, parents are not
obeyed in unlawful cases such as being called to polytheism or blasphemy,
or to deviate from justice and to give false testimony.!®> Allah indicates that
parents and their children will not be able to help one another in terms of
faithlessness and sins on Judgment Day.1%

According to certain scholars, if parents need to marry one another
but cannot afford to do so, this responsibility is undertaken by their
children.

15. Responsibilities Toward Relatives

Kinship ties are among the blessings granted by Allah Almighty.
One is ordered to take care and be helpful and merciful to one’s relatives
regardless of their degrees.!” Allah’s orders include maintaining contact
with relatives. Moreover, people are told that terminating contact with
relatives may prevent one from being rewarded with paradise.%
According to the recommendations, even those who stopped visiting their
relatives should be visited.!® Visits to relatives are noted to increase
blessings,’® and helping relatives is reported to increase good deeds two
times over.! In addition, people are told to take care of their neighbors
and'? orphaned relatives."® In Islamic law, relatives can be the heirs of one
another based on the degree of closeness.!*

Warning the relatives in religious topics is another duty.!’> One
should not deviate from the justice for one’s relatives and give false

103 an-Nisa 4/36; al-An’am 6/151; al-Isra 17/23-24; al-Ankabut 29/8; Luqman 31/14-15; al-Ahqaf 46/15-18;
Bukhari, “Adab”, 1; Muslim, “Iman”, 137.

104 Bukhari, “Adab”, 1; Muslim,”Iman”, 143, 144.

105 an-Nisa 4/135; at-Tawbah 9/23, 24, 114; al-Mumtahanah 60/4.

106 Lugman 31/33.

107 al-Baqarah 2/215; an-Nisa 4/, 1, 8, 36; ar-Rad 13/21, 25; an-Nur 24/22; Muhammad 47/22.

108 Bukhari, “Adab”, 11; Muslim, “Birr”, 18, 19.

109 Bukhari, “Adab”, 13.

110 Bukhari, “Adab”, 12; Muslim, “Birr”, 20, 21.

111 Nasai, “Zakat”, 82; Tirmidhi, “Zakat”, 26.

an-Nisa 4/36.

al-Balad 90/14-16.

al-Anfal 8/75. The inheritance between family members will be separately mentioned later.
115 agh-Shuara 26/214.
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testimony.¢ Nobody can undertake the sins of another person even if they
are relatives.”” Love for parents, children and relatives should not prevent
the duties of obeying Allah and the Prophet, and performing jihad.!1s

16. Polygamy and Justice

Polygamy (taaddud al-zawjat) was common in the pre-Islamic
Arabic society and other societies, and the number of women to marry was
not limited. Islam reduced the number to four and brought the condition of
establishing justice among them. The men who are concerned with
establishing justice among their wives should marry one woman or
handmaid."® The Quran indicates the following in terms of the justice
between the wives: And you will never be able to be equal [in feeling] between
wives, even if you should strive [to do sol. So do not incline completely [toward
one] and leave another hanging.”120

After organizing his wives and the nights to spend with each of his
wives, the Prophet stated the following: “O Allah! This organization (of my
wives) is what I could do. Do not reprimand me for what I cannot do that you can.
Aisha said: What he meant with the statement ‘for what I cannot’ indicated his
spiritual acts.”1?! This hadith indicates that the justice to be established
between the wives actually meant the financial justice and that love could
not be distributed equally. The Prophet occasionally stayed with his other
wives on the days that were planned to be spent with another wife, with
the consent of the latter.’? He stayed with his new wives for seven days if
they were a virgin, and for three days if they were a widow.'® Jealousy
emerged among the wives of the Prophet due to night stays and relevant
issues.’* The unfair husband is warned as follows: “Men who show attention
to one of his two wives while neglecting the other reach Judgment Day with half of
their bodies paralyzed (or bent).” 125

Women have the right to reject polygamy. They can even mention
the condition for accepting a marriage proposal that their husbands will

116 an-Nisa 4/135; al-An’am 6/152.

117 al-Fatir 35/18.

18 at-Tawbah 9/24.

119 an-Nisa 4/3.

120 an-Nisa 4/129.

121 Abu Dawud, “Nikah”, 39; Tirmidhi, “Nikah”, 42.

122 Bukhari, “Nikah”, 98; Muslim, “Rada’”, 46, 47; Abu Dawud, “Nikah”, 39.
123 Bukhari, “Nikah”, 100, 101; Muslim, “Rada’”, 41, 44; Abu Dawud, “Nikah”, 35. The only woman who
was a virgin before marrying the Prophet was Aisha.

124 Muslim, “Rada’”, 46.

125 Jbn Majah, Nikah, 47; Abu Dawud, “Nikah”, 38, 39; Tirmidhi, “Nikah”, 42.
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not marry another woman. If their husbands marry by accepting this
condition, they have to fulfill the condition. Otherwise, they would not
keep their promises, violate their wives’ rights and blemish their reputation
and justice. However, canonists discussed whether men needed to obtain
permission from their first wives when they wanted to marry a second
woman and whether their promise or condition of avoiding marrying
another woman is legally binding. If the condition of avoiding marrying
another woman is recorded, it can be a valid reason for judicial divorce.
The Prophet and Fatima, his daughter, objected Ali who wanted to marry
another woman after Fatima, upon which Ali renounced later.””6 However,
after the passing of Fatima, Ali married many women. In societies where
monogamy is in effect, women do not even think about mentioning the
condition of avoiding another woman to their husbands. Absence of the
statement regarding such a condition should not be considered as the
consent of women to polygamy.

17. Sexuality and Relevant Limits Between Spouses

Two people can have sexual relationship upon a lawful and religious
marriage. Women are noted to resemble farms. Accordingly, a lawful
sexual relationship occurs through genital organs (farj) at normal times.
Muslim people are banned from having a sexual relationship when women
are on their period?” or from sodomy'?. Women should not give consent to
their husbands’ unlawful demands. Accordingly, the Prophet said: “People
are not obeyed wherever Allah is objected; obeying occurs where legitimacy is
present.”12

Withdrawal by men without their wives’ consent is considered
abominable or unlawful. However, there are narratives indicating that
women should not reject their husbands’ demand for sexual activity. A
relevant narrative is as follows: “If a man calls his wife to the bed (to have
sexual intercourse), gets rejected by her and spends the night with his feelings
hurt, angels curse the women until the morning.”1%® Another relevant narrative
is as follows: “When a man calls his wife after feeling aroused, that woman
should meet her husband’s needs even if she is cooking at that moment.”13!
Another narrative is as follows: “A woman cannot fast beside her husband

126 Bukhari, “Nikah”, 109.

127 al-Baqarah 2/222-223.

128 Tirmidhi, “Taharat”, 1084.
129 Bukhari, “Ahad”, 1.

130 Bukhari,” Badu al-halq”, 7.
131 Tirmidhi, “Rada'”, 10.
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without his permission. She also cannot accept a gQuest without her husband’s
consent,”132

18. Privacy in Family

One of the important topics regarding a family is the observance of
privacy among family members. Privacy is the concept indicating one’s
desire to hide anything from the eyes or knowledge of other people. Islam
brought certain measures such as avoiding entering a house without
permission,’® covering the private parts, turning the eyes to public
sights,’3* and prohibiting curiosity. It should be noted that people such as
the brothers of the husband, against whom privacy is not kept, are still
accepted as foreigners.’® The particular topics between a husband and wife
are their private matters that should not be shared with anybody.136

Privacy means any private concepts or acts against any unrelated
person. Mahram (related people): They are the relatives who are unlawful
to marry until the end of time. Nevertheless, not all relatives are mahram in
this regard. People such as the brothers of the husband or sisters of the
wife, with whom there is a temporary prohibition of marriage, are not
mahram. Namahram (Foreigner): They are the people who are lawful to
marry from a religious perspective. The relevant verses'” and information
in figh books indicate the following men as related people for women:
Father, grandfather, father in law, son, her husband’s son from a previous
wife (stepson), brother, sons of brothers and sisters, uncles, milk brother,
milk father, daughter’s husband (groom).. The women who are the related
people for men are as follows: Mother, grandmother, daughter, sister,
aunts, daughters of brothers and sisters, milk mother, milk daughter, milk
sister, mother in law, daughter of the wife (with whom sexual intercourse
occurs) from her previous husband (stepdaughter), son’s wife (bride),
father’s wife (stepmother)...

The verdicts regarding the concepts of private areas and hijab among
the related people are less strict compared to the verdicts regarding the
foreigners. Men’s private body part is the area between the belly and
kneecap. For Hanafi people, kneecap is considered private while Shafi
followers think the same for belly. Keeping the body part above the belly

132 Bukhari, “Nikah”, 84, 86.

133 an-Nur 24/27-29; Bukhari, “Isti’zan”, 13.

134 an-Nur 24/30-31, 60; al-Ahzab 33/59.

135 Tirmidhi, “Rada”, 16.

136 Muslim, “Nikah”, 123-124; Abu Dawud, “Adab”, 32; Abu Dawud, “Nikah”, 50.
137 an-Nisa 4/22-24; an-Nur 24/31.
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uncovered is considered abominable wunless necessary. Women’s private
parts against the related people for them: The parts between belly and
kneecap, and their back. Head, breast and the part under the kneecap are
not regarded as private. Women’s private parts against foreign women:
The area between the belly and kneecap, which is men’s private area. There
are people who consider women’s privacy against non-Muslim women as
the one kept against the foreign men, and some believe the privacy kept by
Muslim women against other Muslim women can also be kept against non-
Muslim women.

The limits regarding the private parts reflect the minimum threshold
in this regard. Benevolent morals, ethics and civilization require people to
be more careful and sensitive. In addition to covering bodies, the clothes
preferred by women should not be transparent or too tight, and they
should not reveal the organs. Women should be cautious and sensitive
with their clothes next to the people who are not considered to be
trustworthy even if they are relatives. Children should be trained in terms
of covering their bodies and wearing hijab. According to hadiths, children
should be separated from their beds when they reach the ages of seven or
ten.138

A verse emphasizing the importance of privacy for families is as
follows: “O you who have believed! let those whom your right hands possess and
those who have not [yet] reached puberty among you ask permission of you [before
entering] at three times: before the dawn prayer and when you put aside your
clothing [for rest] at moon and after the night prayer. [These are] three times of
privacy for you. There is no blame upon you nor upon them beyond these [periods],
for they continually circulate among you - some of you, among others.”1%

The concepts of covering private parts, wearing hijab and seclusion
become more important in cases where more than one family reside in a
house or where there are foreign guests in the house. Another important
aspect is that fostering families should treat their children as foreigners in
terms of the concepts of covering private parts, wearing hijab and seclusion
when these children reach the adolescence period. The subject of privacy is
equally important in real life and social media.

19. Domestic Problems and Their Solutions

Faults of one side that may cause conflicts and fragment the family
are called nushuz. When nushuz is performed mutually, it is called shiqaq.

138 Abu Dawud, “Salat”, 26.
139 an-Nur 23/58.
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The following verse explains the actions to be taken in case of
nushuz from women: Men are in charge of women by [right of] what Allah has
Qiven one over the other and what they spend [for maintenance] from their wealth.
So righteous women are devoutly obedient, guarding in [the husband’s] absence
what Allah would have them guard. But those [wives] from whom you fear
arrogance - [first] advise them; [then if they persist], forsake them in bed; and
[finallyl, beat them. But if they obey you [once morel, seek no means against them.
Indeed, Allah is ever Exalted and Grand.” 140

Accordingly, the following verse explains the actions to be taken in
case of nushuz from men: And if a woman fears from her husband contempt or
evasion, there is no sin upon them if they make terms of settlement between them -
and settlement is best. And present in [human] souls is stinginess. But if you do
good and fear Allah - then indeed Allah is ever, with what you do, Acquainted.” !

The following verse explains what to do in case of shiqaq: And if you
fear dissension between the two, send an arbitrator from his people and an
arbitrator from her people. If they both desire reconciliation, Allah will cause it
between them. Indeed, Allah is ever Knowing and Acquainted [with all things].1*2

In cases which domestic problems cannot be solved as mentioned
above and which the marriage is decided to be unbearable, men have the
right to divorce from their wives while women have the right to demand a
fee upon divorce or ask for judicial divorce from the court presenting a
suitable reason (e.g. a sexual disorder of the spouse).

20. Cases Terminating the Marriage

Divorcing is considered lawful for the marriages which cannot be
maintained despite all efforts and which can create greater harm if spouses
force themselves to maintain their relationships. There is no obligation to
stay married to a person for a lifetime in Islam, which is the case in
Catholic marriages. The prohibition of marrying which is applied on
religious men in other religions and the prohibition of divorcing are clearly
against nature.

Various cases terminating the marriage in Islamic law are briefly as
follows:

Talag/Divorcing 5 It means divorcing by one side. Divorcing is
occasional in Islamic law. The important point here is to marry a person

140 an-Nisa 4/34.
141 an-Nisa 4/128.
142 an-Nisa 4/35.
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with the desire to maintain the marriage for a lifetime. Talaq is the last
option when marriage becomes unbearable. As noted by the Prophet,
“What Allah disapproves the most among what Allah made lawful is talaq.”'** The
authority based on talaq belongs to men who have the right to divorce the
same women three times. A man who divorced a woman three times
cannot marry the same woman. However, if a woman marries another man
in the natural flow of life and divorces him or if her husband dies, she may
marry her previous husband once again.'¥ Granting the authority to
divorce men is socially explained with the responsibilities assigned to men
in their families, which are different from what women have, and with the
characteristics of men. However, men can grant their right of talaq to their
wives if they desire to do so (tafwiz al-talag). In this case, men’s right to
divorce their wives continues, and both sides have the right to divorce the
other side. In such a case, the possibility of terminating the marriage
becomes greater by two times. The authority to divorce only belongs to
courts in the modern western and Turkish legal systems. Spouses may
demand divorcing solely from the court. Utilizing the testimony of
somebody during talaq* was not deemed necessary contrary to the
requisite and element of testimony in marriage. Accordingly, talaq seems
to be easier than marrying. The most important aspect that will direct the
men who have the right of talaq and women who are granted such right
from their husbands to be cautious and that will prevent them from
making momentary and irremediable decisions is the feeling of being
responsible before Allah.

The provision of talaq varies by the case such as the changes in the
marital provisions. For instance, divorcing a woman is considered to be
convenient if she persists in committing great sins or demands divorcing
due to shiqaq. Divorcing due to conflicts, ethical weakness or absence of
love is considered permissible. However, divorcing for no apparent reason
means blemishing the name of a woman and is regarded as abominable or
unlawful by some scholars. Failing to perform talaq in line with the sunnah
(divorcing women when they are on period or divorcing them when they
perform cleaning or after having sexual intercourse with them etc.) is
considered unlawful.’#

143 Jbn Majah, “Nikah”, 1.

144 al-Baqarah 2/229-232; at-Talaq 65/1-2.

145 Abdussamet Bakkaloglu, “Tefviz”, Tiirkiye Diyanet Vakfi Islam Ansiklopedisi (Istanbul: TDV Yaynlari,
2011), 40/310-311.

146 at-Talaq 65/2-3. The concept of testimony in this verse was regarded as the evidence to retreating or
divorcing following the talaq, not during the process of talaq, and the additional provision in this regard
was noted to be approved.

W gl-Mawsua’tu al-fighiyya, “Talaq”, 29/8-9.
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Termination =& This concept indicates the termination regarding
the provisions and results of proper marriage, which was performed
conveniently, for certain reasons. Termination occurs by itself or is
performed upon a legal decision. Upon the presence of an obstacle between
the spouses (such as the milk kinship) or abjuration, termination happens
by itself. The legal decision on termination is utilized in case of a
custodian’s objection due to failing to marry a peer or in case of
termination through the right of option in adolescence. Termination ends
the marriage immediately. If the reason for termination disappears, people
can marry through a new marriage. The number of rights to divorce does
not change when marriage is terminated.

Judicial Divorce (3-,&V: Judicial Divorce: This is the divorce between
spouses upon the decision of a judge based on a specific reason. Women
can apply to courts with a specific reason in the event that men unilaterally
use their rights to divorce. Hanafi followers are the people who limit the
reasons women can present to apply to a court the most. According to
them; only sexual disorders, mental problems and severe medical
conditions such as leprosy or vitiligo can be the reason for judicial divorce.
Whether men’s incompetence or negligence in providing the alimony or
maintaining the living, men getting lost at a period of time, and men's
malevolent treatment and conflicts could be accepted as judicial divorce is
controversial. Scholars who do not consider these as a reason of judicial
divorce explain that problems should be solved in different ways and that
families should not be fragmented. Adultery by one of the spouses does
not terminate the marriage but it can be used as a reason for divorcing by
the other side. Marrying a man or woman who does not forswear and
keeps on performing adultery or staying married to them is not
permissible.14

Arbitrator: If mutual disagreement emerges between the spouses,
Allah Almighty orders people to find an arbitrator form both sides and to
solve the issues via these arbitrators.’¥® The verse does not emphasize
arbitrators’ authority to divorce people. According to Hanafi and Hanbali
people, they do not have such an authority. However, according to Maliki
followers, they have the authority to divorce people and to grant the right
to divorce upon a fee to women. As understood from a Shafi narrative,
arbitrators have the authority to divorce. However, another Shafi narrative
indicates that they do not have such an authority.

148 an-Nur 24/3.
149 an-Nisa 4/35.
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Swearing «3-¥): It is the process of swearing by the husband who
promises not to approach his wife physically for four months or longer.'® It
was considered a form of talaq during the ignorance period, but Islam
limited the duration of swearing by four months with a particular
provision. If a husband breaks his oath in four months, he pays atonement
consequently but maintains his marriage. According to Hanafi followers, if
he does not break his oath in four months, the marriage ends on its own
and this is the divorcing form called talaq al-bain. According to Maliki,
Shafi and Hanbali people, women should apply to a court.

Zihar 3&k): This is a form of divorce where a husband resembles a
limb of his wife to that of his mother. In this case, having sexual intercourse
with her becomes unlawful. This was a form of talaq in the ignorance
period. Islam brought a specific provision in this regard. Zihar is
unlawful.’®! Couples do not get divorced due to zihar but a husband cannot
approach his wife if he does not pay the atonement. If a husband persists in
not paying the atonement, he is forced to do so by the court. Normally, one
is not forced to perform prayers, but as women get harmed and blemished
in such processes, forcing men is regarded suitable.

Mutual Repudiation / Mulaanah Gll/iieSs: This is the process of
divorcing following the legal actions taken by the court in the event that a
husband blames his wife for performing adultery but cannot find four
witnesses to prove that.’®> Blaming anybody for adultery requires the
testimony of four witnesses.’®® If adultery cannot be proved by four
witnesses, the blamer is punished with 80 stick strikes, and that person
cannot be a witness for a lifetime.’® Mulaanah is not a criminal but a
divorce suit. Following the process of mulaanah, couples get divorced and
their children are considered to be fatherless. Mulaanah is an eternal
obstacle before marriage, according to Maliki, Shafi and Hanbali followers.
Couples who got divorced through mulaanah cannot marry one another
again. For Hanafi followers, mulaanah is just a temporary obstacle before
marriage. If the husband confesses that he besmirched his wife’s name, he
is beaten with a stick 80 times but he can marry her again later.

Divorce Upon a Fee/Mukhalaa &ill/isllis: This is the form of divorce
where man accepts divorcing his wife upon a fee offered by the women.'%
This fee can be the return of the bride wealth or any amount of other

150 al-Baqarah 2/226-227.
151 al-Mujadalah 58/1-4.
152 an-Nur 24/6-9.

153 an-Nur 24/2.

154 an-Nur 24/4, 23-24.
155 al-Baqarah 2/229.
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goods. Higher amounts of such fees compared to the bride wealth are
abominable for some scholars and unlawful for others.

Abjuration: Abandoning Islam terminates the Islamic marriage.
Marriage with non-Muslims was prohibited for Muslims, except the
honorable women in ahl al-kitab. The marriage ends right after the
abjuration. There is no need for legal decision in this regard. If husband
and wife abjure collectively, they do not get divorced and can maintain
their marriage if they adopt Islam once again. If a Muslim woman becomes
Christian or Jewish, a Christian woman adopts Judaism, or a Jewish
woman becomes Christian, then their marriage continues because such a
marriage is initially permitted.

Death: Death ends life and marriage. Women whose husbands have
died wait for a period of delay following their previous marriages.

Although the cases terminating the marriage also end the marital
relationships between spouses, the family ties with the people other than
the divorced spouse continue. This is the case in the prohibition of
marrying children, mother-in-law and father-in-law.

21. Results of Terminating Marriage

If marriage ends through one of the methods mentioned above, the
primary results are the period of delay for women and alimony from the
previous husband. The periods of delay regarding talaq and death are
different. While examining the issue of alimony for the divorced couples,
scholars have generally mentioned the topics of alimony for -children,
ancestry and grandchildren, and other relatives. If the women who
divorced her husband or whose husbands died have a child or deliver a
baby during the period of delay, the topics of the child’s lineage,
breastfeeding and child care become challenging.

Period of Delay Regarding Marriage for Women

Period of delay is the duration a woman who divorced her husband
or whose husband died has to wait before marrying another man. Allah
Almighty ordered people to perform talaq considering the period of delay
and to wait this period carefully.’®® Marrying or proposing to a woman
who waits for the period of delay is unlawful but allusions can be made.'>”

156 at-Talaq 65/1.
157 al-Baqarah 2/235.
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The reasons requiring women to wait for a period of delay are as
follows: 1. Death of husband Experience of seclusion or sexual intercourse
does not matter in this regard. 2. Divorcing following the proper marriage,
seclusion or sexual intercourse. There is no need to wait for the period of
delay if seclusion or sexual intercourse did not occur with the previous
husband. 3. Intercourse following a peccable meaning. The period of delay
is an obligation if one of the afore-noted reasons is present. A man does not
wait for the period of delay.

This duration changes by women’s status and reason for the period
of delay. This period is affected by the duration of women’s period,
number of days in a month, or pregnancy. As per the verse “Divorced
women remain in waiting for three periods”%®, normal women who are not
pregnant and menstruate once a month wait for three ovulation periods
according to Hanafi and Hanbali followers in regard to the disagreement
on the concept of “periods” in the verse. However, according to Maliki and
Shafi followers, three periods of cleanliness are expected. The period of
delay is three lunar months for the women who are divorced but do not
menstruate.’” Moreover, the period of delay for women whose husbands
died is four lunar months and ten days.!® Those women mourn by staying
nowhere but their houses, using no fragrance and avoiding efforts to look
beautiful.’®! The period of delay for pregnant women is the end of
pregnancy.'? There are different opinions regarding the period of delay for
women who do not menstruate and for those whose husband died when
they were pregnant.

Alimony and Residential Rights of the Divorced Women

The alimony for the period of delay changes by the form of talaq
(talaq al-rijj or talaq al-bain). The alimony of woman is born by the
husband in talaq al-rijj.'®® However, if a woman is pregnant talaq al-bain,
the alimony is still born by the husband in talaq al-bain.!®* If a woman is
not pregnant, the alimony is born by the husband according to Hanafi
followers. However, that woman does not have the right to demand
alimony according to other sects. Shafi people believe that women who
wait for the period of talaq al-bain only have the residential right. The main
source of disagreement on this issue is the different interpretations of at-
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Talaq 65/7. The verses explaining the alimony for the period of delay are as
follows: “Lodge them [in a section] of where you dwell out of your means and do
not harm them in order to oppress them. And if they should be pregnant, then
spend on them until they give birth. And if they breastfeed (your child) for you,
then give them their payment and confer among yourselves in the acceptable way;
but if you are in discord, then there may breastfeed for the father another woman.
Let a man of wealth spend from his wealth, and he whose provision is restricted -
let him spend from what Allah has given him. Allah does not charge a soul except
[according to] what He has given it. Allah will bring about, after hardship,
ease.”165

No alimony is demanded for the period of delay arising from a
husband’s death. In that case, the woman is already a beneficiary of her
husband’s inheritance.6

22. Child Welfare Following the Separation of Spouses

The families are fragmented upon the divorcing of spouses but the
kinship between parents, children, grandparents, grandchildren, siblings
and other relatives continue to exist. The obstacles in marriage between the
ancestry and children of the previous spouse also continue to be present.

The authority on the personality and goods of children is undertaken
by the fathers while the marriage is maintained or when they are divorced.
When the father cannot be found, the authority is passed from father to
grandfather and other men in the lineage based on the degree of closeness.
When there are no male relatives, the authority is passed to mother or
another female relative when a mother cannot be found. A judge can assign
an appropriate person when necessary.

The responsibility on the care and education of children is
undertaken by the mothers while the marriage is maintained between the
spouses or when they are divorced. When the mother cannot be found, it is
passed to female relatives such as grandmothers, sisters, aunts or
daughters of sisters. If there are no such female relatives, this responsibility
is passed to father or other male relatives. A judge can assign an
appropriate person when necessary. Whether mothers can be legally or
morally forced to fulfill their maternal responsibility of childcare including
breastfeeding has been controversial among canonists. Normally, a woman
is not expected to avoid breastfeeding her child. The normal duration of
breastfeeding is two years. However, upon the spouses’ mutual consent,

165 at-Talaq 65/7.
166 an-Nisa 4/12.
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they can find a wet nurse for a certain amount of sum when a mother
needs to end the breastfeeding period.!6”

Meeting Childcare Expenses

According to Hanafis, mothers cannot demand a separate fee for
childcare when they are married to the children’s fathers or wait for the
period of delay after talaq al-rijj or talaq al-bain because the alimony to be
paid by the husbands covers the childcare expenses. However, following
talaq al-bain, women can demand extra fee for breastfeeding. After the
period of delay, mothers can demand separate fees for breastfeeding and
childcare. Allah Almighty reports the relevant divine orders in the
following verse: “And if they breastfeed for you, then give them their payment
and confer among yourselves in the acceptable way; but if you are in discord, then
there may breastfeed for the father another woman.”1%® The childcare and
breastfeeding fees here are different to the alimony mothers can demand.

According to many scholars, no fee should be asked for the
childcare. However, women can ask for fees for actions such as washing
clothes or cooking.

Childcare expenses are met by the goods of children first, if
available. In the absence of such goods, these expenses are met by the
fathers, and if fathers cannot be found, the alimony is met by other
relatives based on the degree of closeness.

Divorced Couples’ Right to See Their Children

Scholars have stated that children have the right to see their mothers
or fathers everyday. According to Shafi people, children can see their
parents in every few appropriate days. One of the divorced sides cannot
prevent the other side from seeing the child. Based on the changing
conditions, the duration and conditions of seeing the children can be
organized by legal decisions.

23. Kinship Alimony

Sources of Islamic law attributed importance to the alimony and care
regarding children, ancestry and other relatives. It is clear that the ideas on
this topic were determined as a result of judicial opinions based on the
customs of the era, meaning they are open to changes. The concept of social

167 al-Baqarah 2/233.
168 at-Talaq 65/6.
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state which have become popular in present days indicates in this context
that many missions assigned to relatives are now undertaken by the state.

As a rule, in terms of ancestry’s alimony, parents undertake the
responsibility of paying the alimony if they are wealthy. If they are not
wealthy, their children are responsible for caring for them. A judicial
decision in this regard can be issued when necessary. According to most of
the scholars, the religions of parents are not important in regard to the
responsibility of children’s alimony. If the number of children is more than
one, the issue of whether the expenses are shared based on the inherited
share or in equal amounts is controversial. If the father can work, whether
he can be forced to work is also controversial. The general idea is that
fathers cannot be forced to work and that they should be cared for by their
children. A judicial decision is not needed for the necessity of ancestry’s
alimony.

Regarding the children’s alimony, a father is responsible for caring
for his poor and unemployed children. If their mother is wealthy, then she
is also responsible in this regard. Being a student or serving at the military
is accepted as the reason of unemployment. Parents of an employed child
are not obliged to pay alimony. After the daughter becomes employed, the
obligation for her parents to pay alimony becomes nullified. No judicial
decision is needed for the necessity of children’s alimony.

The main principle in terms of other relatives’ (siblings etc.) alimony
is the responsibility of alimony between the relatives who are accepted to
be mahram. However, a judicial decision is necessary for receiving such an
alimony.

24. Succession Between the Family Members

The Islamic Law of Inheritance has a particular system when
compared to other systems in the world. The Islamic Law of Inheritance
protects family and individuals, ensuring the balance in this regard. This
law has been established upon certain hadiths and the works of scholars,
with the verses an-Nisa 11, 12, 13 and 176 as the primary reference. Women
were not granted a share during the ignorance period, but Islam provides a
share to them, with rates changing by the case.'®

The reasons for succession: The blood lineage consists of marriage
and custodianship (agreement of muwalat).

169 an-Nisa 4/7, 32-33.
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Successors of blood lineage are divided into three as ashabu al-
faraiz, asabah and zawi al-arkham.

Ashabu al-faraiz means those who have a certain share. Their shares
are primarily determined. Wife, husband, father, mother, daughter,
daughter of son, sister, sister from the same father, siblings from the same
mother, paternal grandfather and grandmothers from both sides. Their
shares are divided as 1/2, 1/3, 1/4, 1/6, 2/3 or 1/8, based on the cases
regarding other successors. These cases are called “forty situations”.

Asabah: They get the sum remaining from ashabu al-faraiz. In the
absence of ashabu al-faraiz, they get the entire inheritance sum. Asabah is
divided into two as asabah al-nasabiyya and asabah al-sababiyyah, with
the former having three subgroups as binafsihi, bigairihi and maal-gair.
Asabah al-sababiyyah are those who free a slave.

Zawi al-arkham: It indicates distant relatives such as daughter’s
children, uncles or aunts. According to Hanafi and Maliki followers, they
are granted a share when there is nobody in the first group.

Those who can act as successors through a marriage are spouses.

The agreement of Muwalat is based on two people’s consideration of
one another as custodian, which is a reason of heirship solely for Hanafi

people.

According to Hanafi and Hanbali people, successors are ordered as
follows: Ashab al-faraiz, succession based on blood lineage, succession
based on freedom, successors within the rejected ashab al-faraiz (except the
spouses), zawi al-arkham, mawla al-muwalat, those with certain lineages
specified through acknowledgement, musa lakh who have succession more
than one-third, hazinah/baytu al-mal.

The conditions of succession are the passing of the testator, presence
of successors, and no obstacles before the inheritance. Those who died
collectively cannot be the successors of one another. The share of the child
in woman’s womb is reserved, and the child can have the share later
following a health delivery. Killing the testator intentionally is an obstacle
before succession. Whether religious differences are also obstacles have
been controversial.

A testator cannot exclude any successor from the inheritance which
is compulsory and automatically assigned to the name or account of a
successor. The successors are responsible for the debt of the dead as much
as the inherited amount. Bequests cannot be granted to successors. The
bequests granted to other people cannot be more than one-third of the
inherited amount. The balance between the blessings and expenses is
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observed in the heritage system. The lesser amounts received by women
and other successors are explained accordingly. These amounts are directly
associated with the financial responsibilities of men in their societies
(guardianship, paying the liabilities, participation to jihad etc.) and families
(bride wealth, alimony). It is convenient for successors to share the
inheritance however they like (on the condition that they are adults and
ready in this regard). In the event that they cannot agree, judicial division
is performed. The presence of close relatives prevents distant relatives from
benefiting from the inheritance partially (hajb al-nogsan) or totally (hajb al-
khirman). The lineage in Islamic law is maintained from the lineage of
father. Daughters are regarded as zawi al-arkham.

Conclusion

Islam attributes great importance to family. Most of ahkam verses
in the Quran are directly related to the domestic topics of marriage, divorce
and inheritance, which is also the case for ahkam verses. Accordingly, the
topics that are examined the most in figh sources are domestic subjects.
Family is a significant institution that dates back to the first humans and
that is reported to continue in paradise. It is established with the marriage
between men and women, joined with the birth of children, and it expands
with other relatives. Marriage is an easy and inexpensive act. The
provisions of marriage vary by the statuses of people. Helping or getting
along with one another, as well as the concepts of love and mercy are the
core of family. Being a family brings certain rights and responsibilities
between the spouses, parents and children, and with other relatives. The
main purpose of establishing a family is fulfilling what God orders to
people in accordance with the reasons behind humans’ creation. Certain
options such as utilizing advice or an arbitrator are mentioned to solve
marital problems. Divorcing 1is permitted when marriage becomes
unbearable. However, spouses’ parental rights and responsibilities over
their children still continue to exist. Islam permits conducting different
actions based on sides’ consents in the issues such as the authority to
divorce and financial matters.
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Islam Hukukunda Aile
Hiiseyin ESEN
Oz
Bu yazimin amaci, fikih kitaplarinda ¢ok ayrintili olarak ciltlerce kitap hacminde
anlatilan aile ile ilgili konulari, belirli bir sistematik ve biitiinciil bir yaklasim iginde,

ilgili ayet ve hadisler disinda fazla kaynak gostermeksizin, giincel yorumlarla
zenginlestirerek 0zet halinde sunmaktir. Bu amaca uygun olarak, fikih
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kaynaklarinda aile konusunun ele alinisgi, Islam hukukunda ailenin énemi, ailenin
nikah yoluyla kurulmasi, aileye nesep yoluyla katilim, evlatlik, nikah oncesi
goriisme, es se¢imi, evlilikte denklik, evlenme engelleri, nikahin riikiin ve sartlari,
sahth nikahin sonugclari, kari-kocanin birbirine karsi hak ve sorumluluklari, ailede
eslerin gorevleri, ana-babanin ¢ocuklarina karsi sorumluluklari, ¢ocugun ana-
babasina karsi sorumluluklari, ¢ok eglilik ve adalet, cocuklar arasinda adalet, esler
arasinda cinsellik ve siurlari, ailede dini terbiye, egitim wve ibadet, aile igi
mahremiyet, aile fertleri arasinda din farkliligy, aile tiyeleri arasinda mirascilik, aile
i¢i sorunlar ve ¢oziim yollars, evliligi sona erdiren durumlar, kadinin iddeti, bosanan
kadinin nafaka ve mesken hakki, ayrilik sonrasi ¢ocugu velayet ve hadanesi gibi
konular tizerinde durulmustur.

Anahtar Kelimeler: Islam Hukuku, Aile, Nikah, Talak

Family in Islamic Law

Abstract

The purpose of this paper is to present the family-related issues described in
volumes of books in detail in figh books, in a systematic and holistic approach,
enriched with current interpretations, without showing much resources other than
related verses and hadiths. In accordance with this aim, these issues were discussed:
the issue of family in figh sources, the importance of family in Islamic law, the
establishment of the family through marriage, participation in the family through
birth, adoption, pre-marriage interview, spousal selection, marriage equivalence,
marriage barriers, elements and the conditions of marriage act, husband’s and wife’s
rights and responsibilities against each other, the duties of the spouses in the family,
the responsibilities of the parents towards the children, the responsibilities of the
child against the parents, polygamy and justice, justice between children, sexuality
and limits between spouses, religious education in the family, education and
worship, intimacy in the family, religious differences among family members,
inheritance among family members, problems in the family and their solutions, cases
ending the marriage, woman's waiting time for new marriage after divorce, alimony
and residence rights of the divorced woman, child welfare after separation of
spouses.

Keywords: Islamic Law, Family, Marriage, Divorce
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