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ANAYASAL SIKAYET

Verfassungsberichtkeit konusunda Hand Kelsen'in 6zgun
dusincesinin, Anayasa Mahkemesine kigisel ulasim olanagini
dislamis olmasina karsin, anayasal kararlar konusunda son
zamanlardaki egilimler, hakli olarak yasalarin Anayasaya uygunluk
denetiminden yargisal denetime bir gegis olarak tanimlanabilir.” Bu
durum yasama denetiminden yargisal denetime gecis anlamina
gelmektedir.

Buna benzer bir gelisme anayasa mahkemelerine Kisisel
basvuru olanagini tanima bigiminde 6zetlenebilir.

Anayasa mahkemelerine kisisel bagvuru iki yolla olabilmektedir.

Birincisi, kural olarak bir yasal hukmun kisiler tarafindan
Anayasaya aykiri oldugu iddia edildiginde ortaya c¢ikan actio
popularis veya popller basvuru s6z konusudur.?

Diger bir yol da anayasal sikayettir. Anayasal sikayet, anayasal
haklarin ihlaline karsi kisisel bir basvuru yoludur. Genel olarak bir
kisiyi ilgilendiren idari veya yargisal kararlara kars! yoneltiimektedir.

Almanya’'daki Verfassungsbeschwerde ve ispanya’daki recurso
de amparo kurumlari anayasa sikayetinin en meshur 6rnekleridir.?
Diger Avrupa ulkeleri de anayasa sikayeti kararlari konusunda bazi
usuller getirmislerdir (bunlar arasinda Rusya, Cek Cumhuriyeti,
Slovakya, Slovenya, Makedonya, Hirvatistan, Portekiz, Macaristan
sayilabilir).

Ovenedik Komisyonu Yedek Uyesi, Macaristan

'Louis Favoreu, Anayasa Mahkemeleri, Paris, PUF, 1992

2(")rnegin Macaristan’da oldukga genis bir actio popularis olanagi bulunmaktadir: kigiler herhangi
bir yasa hiukmunde kisisel bir c¢ikarlari olmaksizin bu yasa hikmunin anayasaya aykiriligini
iddia edebilirler. Boylece bu davalardaki kigisel iddialar soyut norm denetimini dogurmaktadir.
3TL'jrkiye anayasa degisikligi taslaginin gerekgesi Avusturya’'ya atif yapmaktadir. Ancak,
Avusturya’da anayasa sikayeti idari kararlarla sinirlidir.



Tarkiye’deki anayasal denetim sistemi simdiye kadar kisisel
basvurulari olanakli kilmamistir. Tasari taslagi (Anayasanin 148.
maddesinin 6. paragrafi) yeni bir kisisel basvuru yontemi (anayasal
sikayet) ihdas etmektedir:

“Herkes, Avrupa insan Haklari Sézlesmesi kapsamindaki
anayasal hak ve 6zgurliklerden birinin kamu glict tarafindan ihlal
edildigi iddiasiyla ve kanun yollarinin tuketilmis olmasi kosulu ile
Anayasa Mahkemesi'ne bagvurabilir. Anayasa sgikayeti ile ilgili
bagvurunun goérasulebilirligi, 6n inceleme komisyonunun kurulus ve
yetkileri, Daire kararina iliskin esas ve usuller, kanunla diizenlenir.”

Anayasal sikayetin  dlzenlenmesi konusunda  Avrupa
Ulkelerinde iki egilim bulunmaktadir. Anayasal sistemlerinde kisisel
bagvuru sistemi bulunmayan dlkeler (6rnegin italya) anayasal sikayeti
ihdas etmeyi ciddi bicimde dusinmektedirler. Tulrkiye'deki bu
anayasa degisikligi bu egilime uygun olacaktir. Sistemlerinde
anayasa sikayeti bulunan Ulkelerin, anayasa sikayetinin alanini
azaltma, en azindan “dava selini” azaltma egilimindedir (Bu durum
Ozellikle bu konudaki reform ile ugrasmak tzere 6zel bir komisyonun
kuruldugu Almanya igin gecerlidir).

Onerilen bu dizenlemeyi diger Avrupa lkelerindeki
duzenlemelerle karsilagtirarak mi incelemeliyiz?*

Anayasa sikayetinin igslemesi ilke olarak, idari veya yargisal
kararlarla haklari ihlal edilen kisilere bir bagvuru yolu vermek suretiyle
temel haklarin etkin olarak korunmasidir. Bu, Turkiye'de anayasal
sikayeti ihdas etmenin de ana gerekgesini olusturmaktadir. Ancak,
ilke olarak bu gerekcenin disinda, daha pratik bir disince de
bulunmaktadir. Taslagi hazirlayanlarin beklentisine gére -gerekcede
de belirtildigi gibi- “Anayasa sikayeti yolunun agiimasi, Avrupa insan
Haklari Mahkemesi'nde Turkiye aleyhine acgilacak davalarda 6nemli
bir azalmaya yol agacaktir.” Boylece, yeni dizenlemenin amaci, temel
haklarin ihlali nedeniyle bir i¢ hukuk yolu saglamaktir.

Bdylece, yeni dizenlemenin amaci insan haklarinin ihlali igin
yerel dizeyde dizeltme saglamaktir. Bundan dolayi korunan haklarin
alani Taslak Oneri’de belirsiz bicimde tanimlanmaktadir. Anayasal
sikayet tabiri genelde ulusal anayasalarda tanimlanan haklarin

442 Avrupa Anayasa Mahkemeleri Konferansinin konusu Anayasa Mahkemeleri ve diger ulusal
mahkemeler arasindaki iligkilerdi. Genel rapor tamamen anayasal sikayeti kurumunu
incelemistir. 23 HRLJ 317-321 (2002).



korunmasi icin kullaniimaktadir. Tirkiye érneginde ise bu miessese
ile (Taslagin ingilizce gevirisinde yazildigina gére) anayasal hak ve
dzglrliikler degil fakat AIHS'nde diizenlenen hak ve 6zgirlikler
korunmaktadir. Tdrk Anayasasinda sayilan hak ve o6zgurllklerle
karsilastirildiginda bu sinirli bir koruma alani sonucunu dogurur.®

Usul anlasilir olmayan anayasal metinde, ayrinti olarak
dizenlenmemistir.

Onerilen degisiklik sadece,

--bagvuru sartlarina referans yapmakta, kamu gucu tarafindan
ihlalden, anayasal sikayeti baglatmanin temeli olarak bahsetmektedir.

--tim yollarin tiketilmesini gerekli gérmek suretiyle usulin
ikincil karakterine temas etmektedir.

Diger kabul edilebilirlik sartlari, 6n inceleme komisyonlarinin
kurulmasi ve kararlarin icerigi ve alanina temas edilmekte ve bunlarin
ayri bir kanunla dizenlenecegi belirtiimektedir. Baska problemler
Anayasa Mahkemesi Kurulus Kanunu ile ¢6zllmek zorunda. Boyle
detaylarin Anayasada dizenlenmesinin Anayasa sahasini asacagi
aciktir. Ancak yeni uygulamaya konmus bir muessesenin butlinlugu
icinde degerlendirilmesi detayli kurallarin bilinmesini gerektirir.

Gergcek anlamda anayasal sikayetin diger gézden gecirme
tiplerinden farkini ortaya koymak onemlidir®. Gerekgeye gore
“anayasal sikayet, kanunlarin veya idari iglemlerin anayasal
olmadiklarini denetlemeden, veya kararlarin temyizi yada yeniden
gbzden gecirilmesinden farkli bir hak arama yoludur. AiIHM éniine
getirilen bireysel basvurunun benzeri yerel bir uygulamadir.” Her ne
kadar anayasal sikayet idari bir eylemin yeniden incelenmesi veya
yargl kararlarinin yeniden gbézden gegiriimesi degilse de, saniyorum
ki -AIHM deki usule benzer bir sekilde- bu, AIHS de diizenlenen
bireysel haklari ihlal eden idari yada adli yargi kararlarina karsi
yoneltilecektir. Bununla birlikte soruna agiklik getiriimek zorundadir.

5AiHS, isvicre’de anayasal sikayet nedeni iken Avusturya’da anayasal diizeydedir.

®Bu anlamda Macaristan ornedi 6nemlidir. Macaristan 6rnegi kisaca 6zetlenerek burada gergek
bir anayasal sikayetin s6z konusu olmadigi, hak ihlalinin s6z konusu oldugu normlarin daha Gst
dlizeyde gbdzden gegirilmesi gériniminde oldugu ifade edilmekte, kararlarin etkisinin bizzat
normlarin énceki denetimindekilerle ayni oldugu gergeginin de bunu teyit ettigi vurgulanmakta,
bu ylizden olsa gerek anayasal basvuru sayisi posterior norm denetimi igin basvuru sayisindan
daha azdir.



Turk Anayasasi U¢ farkh grup hak ongoérmektedir: bireysel
haklar, sosyal ve ekonomik haklar, ve politik haklar. Taslagin
gerekgesine gore, anayasal sikayetin uygulama alani “klasik haklar’la
sinirlandinimalidir.  Etkilenen haklarin alanini belirlemede yanlis
anlamalari 6nlemek i¢in , anayasal sikayetle bahsedilecek korumanin
AIHS deki hak ve 6zgiirliikleri kapsamasi kararlastiriimistir.

Anayasal sikayeti uygulamis olan bazi anayasa mahkemeleri
genel mahkemelerle c¢atisma problemi ile karsilagtilar. Genel
mahkemelerin  kararlarini  goézden gegirmek olasihigi, genel
mahkemelerle Anayasa Mahkemesi arasinda tansiyon hatta catisma
meydana getirebilir. Bu yuzden Anayasa Mahkemesini super- yuksek
mahkeme olarak tasarlayan bir g¢6zimden kaginmak elzem
goérunuyor.

SONUGLAR

1. Taslak Oneride alti gizilen Anayasal degisiklikler hakl, ve
diger Avrupa Ulkelerinde halihazirda bilinen ¢dézimleri takip ediyor.
Genelde Avrupa standartlarini karsiliyor.

2. Dizenlemenin siniri, anayasal seviyede garanti nedenleriyle
gerekli sorunlarla sinirli, temel hukuka (Turkiye'de oldukga uzun ve
detayli) tasiyabileceginden fazla yik getirmiyor.

3. Bununla birlikte yeni uygulamaya konulan yargisal ve
organizasyonla ilgili 6nlemlerin ayrinti degerlendiriimesi, kanun
duzeyinde onerilen ¢oézumuin de bilinmesini gerektirmekte.

4. Onerilen ¢bzim ve degisiklikler, 6zellikle temel haklarin
korunmasinda Mahkemenin (Anayasa Mahkemesi) etkinligine yardim
eder.

5. Organizasyon boyutunda, farkli yorum ve vyargilardan
kacinmak icin, iki daire Gzerinde genel kurulun kontroliine d6zel bir
ihtimam gosterilmelidir.

6. Anayasal sikayetin kabul edilebilirliine karar vermek icin ¢
hakimli 6n inceleme kurullari olusturulmahdir.

7. Asgari ve yukari yas sartlari, sirasiyla, ¢ok ylksek ve cok
duguk olarak degerlendirilebilir.



8. AiIHS’nde diizenlenen temel haklari korumakla sinirli
anayasal sikayetin kapsami belirsizdir. En azindan bir sonraki
asamada, korunan haklarin alaninin Anayasada dizenlenenleri
(politik haklar ve klasik 6Ozgurlikler) de kapsayacak bigimde
genigletilmesi dusunulmelidir.






CONSTITUTIONAL COMPLAINT

Prof. Dr. Peter PACZOLAY"

Although the original idea of Hans Kelsen on Verfassungsberichtkeit excluded the
possibility of individual access to the Constitutional Court, recent tendencies in constitutional
adjudication can rightly be described as a path from the review of the constitutionality of laws
to the review of the application of laws.” This means a shift from the review of legislature to
the review of the judiciary.

A similar line of development can be outlined in opening up the possibility of individual
access to constitutional courts.

Individual access to constitutional courts has two main ways.

First, actio popularis, or popular complaint when as a rule a legal provision can be
challenged by individuals.®

The other way is constitutional complaint. A constitutional complaint is an individual
remedy against the violation of constitutional rights. Usually it is directed against individual
administrative or judicial acts.

The institutions of Verfassungsbeschwerde in Germany and recurso de amparé in
Spain are the most well-known examples of constitutional complaint.® Other European
countries have also established some procedures for the adjudication of constitutional
complaint (among others Russia, Czech Republic, Slovakia, Slovenia, Macedonia, Croatia,
Portugal, Hungary, etc.).

The constitutional review system in Turkey has not made possible so far individual
complaints. The Draft Proposal (paragraph six of article 148) introduces a new regulation of
individual application procedure (constitutional complaint):

“All individuals, claiming that one of their constitutional rights and freedoms in the
scope of European Convention on Human Rights has been violated by public power, are
entitled to apply to the Constitutional Court on condition that they have exhausted legal
remedies. The principles and procedures on admissibility of applications of constitutional
complaints, on establishment and competence of pre-review commissions and on judgments
of the Chambers shall be regulated by law.”

There are two tendencies in the European countries regarding the regulation of
constitutional complaint. Those countries that do not have in their constitutional system
individual complaint, are seriously considering to introduce it (for example Italy). The Turkish
amendment would fit into this line. The efforts of those countries that have in their system
constitutional complaint tend to reduce the scope of its application, or at least to reduce the
“flood of cases” (this is especially the case in Germany where a special commission was set
up to deal with the reform).

Osubstitute Member, Hungary

7Louis Favoreu, Les cours constitutionnelles, Paris, PUF, 1992.

8For example in Hungary there is an excessively wide opportunity of actio popularis: individuals can challenge the
constitutionality of any legal provision without having any personal interest in it. Thus in these cases the individual claims result
in abstract norm control.

%The reasoning of the Turkish draft Proposal is referring also to Austria, but in Austria constitutional complaint is restricted
against administrative acts.



We should examine the proposed regulation in comparison with the regulations of other
European countries.™

The function of constitutional complaint is in principle the effective protection of
fundamental rights by giving remedy to the individuals in case of violation of their rights by
administrative or judicial decisions. This is the main justification for introducing constitutional
complaint in Turkey, too. But besides this justification in principle, there is a more practical
consideration in this case. According the expectations of the drafters — as formulated in the
reasoning — “The introduction of constitutional complaint will result in a considerable
decrease in the number of files against Turkey brought before the European Court of Human
Rights”. Thus the aim of the new regulation is to provide domestic remedy for the violation of
fundamental rights.

Therefore the scope of protected rights is unusually defined in the Draft Proposal.
Constitutional complaint in general is used to protect the rights defined in the national
constitution. In the case of Turkey not the constitutional rights and freedoms (as written in the
English translation of the Draft) but the rights and freedoms regulated in the European
Convention on Human Rights are protected by this institution. This results in a limited scope
of protection compared to the rights enumerated in the Constitution of Turkey."

The procedure is not regulated in details by the constitutional text which is
understandable. The proposed amendment refers only
- to the application conditions; it mentions the violation by public power as the ground
for launching a constitutional complaint;
- to the subsidiary character of the procedure, requiring the exhaustion of legal
remedies;

Other admissibility conditions, the establishment of pre-review commissions and the
scope and content of the judgments are referred to, and they will be regulated by a separate
law. Further problems have to be settled by the law on the Constitutional Court. It is obvious
that Regulating such details in the Constitution exceeds the scope of a constitution. But the
evaluation of the newly implemented institution in its entirety requires the knowledge of the
detailed rules.

It is important to distinguish the real constitutional complaint from other types of
review.'? According to the reasoning “the constitutional complaint is a way of claiming rights
different than the examination of the unconstitutionality of laws or of the illegality of
administrative acts, or the cassation and review of judgments. It is a domestic

"The subject of the 12" Conference of European Constitutional Courts was the relation between the Constitutional Courts and
the other national courts. The general report thoroughly analysed also the institution of constitutional complaint. 23 HRLJ 317-
321 (2002).

"In Austria the European Convention of Human Rights has constitutional rank, while in Switzerland it is the basis for a domestic
constitutional complaint.

2The Hungarian example can be important in this sense. ,The arrangements for a constitutional complaint easily constitute the
most unsuccessful provision of the Constitutional Court Act” - sounds a comment on the Hungarian version of this institution
(Laszlo Solyom - Georg Brunner, eds., Constitutional Judiciary in a New Democracy. University of Michigan Press, 2000. p. 84.
A constitutional complaint can be brought to the Court by any person who claims that his fundamental rights have been injured
through the application of an unconstitutional legal norm. The right to a complaint is apparently not limited to natural persons but
is also available to an association of persons which has no legal capacity and to legal persons, to the extent they have capacity
for fundamental rights. Further conditions of admissibility, in addition to the capacity to bring a claim, are the exhaustion of all
legal remedies and the meeting of the deadline for complaint of 60 days. The real problem with the regulation is that the subject
of challenge and constitutional review is not the decision which embodies the direct violation of the fundamental right, but rather
the legal norm on which it is based. Therefore the Hungarian constitutional complaint is not a real constitutional complaint at all,
but rather a variation of the posterior review of norms in which violation of an individual right is required. This is also confirmed
by the fact that the effects of the decisions themselves are the same as in the proceedings for posterior review of norms. But
because the individual can also achieve these results through the much simpler route of the popular action, for which there are
no special conditions of admissibility, it is no wonder that the number of constitutional complaints is much smaller in comparison

to the posterior norm review.



implementation similar to that of individual application brought before the European Court of
Human Rights.” Although constitutional complaint is not the review of an administrative act,
neither a review of judicial decisions, | suppose that - similarly to the procedure before the
ECHR it will be directed against administrative and judicial decisions that violate individual
rights regulated in the European Convention. However this question has to be clarified.

The Constitution of Turkey differentiates among three groups of rights: individual rights,
social and economic rights, and political rights. According to the reasoning of the draft the
implementation scope of constitutional complaint should be limited to “classic rights”. In order
to avoid misunderstandings in defining the scope of affected rights, it was decided that the
protection to be granted by the constitutional complaint should comprise the rights and
freedoms in the European Convention of Human Rights.

Some constitutional courts having implemented the review of constitutional complaints
faced the problem of interference with ordinary courts. The possibility to review the decisions
of ordinary courts may create tensions, and even conflict among the ordinary courts and the
Constitutional Court. Therefore it seems necessary to avoid a solution that should envisage
the Constitutional Court as a “super-Supreme Court”.

CONCLUSIONS

1. The constitutional amendments outlined in the Draft Proposal are justified, and
follow solutions already known in other European countries. In generally they meet
the European standards.

2. The extent of the regulation is limited to those questions that are necessary for
reasons of guarantee at constitutional level, while do not overburden the basic law
(which in Turkey is quite long and detailed).

3. Nevertheless, the complex evaluation of the newly introduced organisational and
jurisdictional measures would require to be acquainted with the proposed solution
at statutory level.

4, The solutions and changes proposed serve the effectiveness of the Court,
especially in protecting basic rights.

5. At organisational level special attention should be paid to the plenary control over
the two chambers, in order to avoid diverging jurisprudences and interpretations.

6. In order to decide on the admissibility of a constitutional complaint, three-judges
panels should be established.

7.  The minimum and maximum age requirements might be considered too high and
too low, respectively.

8. The scope of constitutional complaint limited to protect basic rights regulated in the
ECHR is unusual. It should be considered, at least at a later stage, to widen the scope of
protected rights to those regulated in the constitution (to political rights and the classical
freedoms).



