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I. Giris

Toplum her zamankinden daha hizli degismekte olup; yasama organi,
bu degisikliklere cevap verme konusunda simirh imkanlara haizdir. Bir normun
uygulanmasina baglanmadan 6nce, kanunun veya anayasanin bir parcasi olup
olmadigma bakilmaksizin, oncelikli olarak s6z konusu normun anlasilmasi
gerekir. Cogu normun lafzmin genis olmasi nedeniyle, normun uygulanmasi
asamasinda yorumlanmasi gereklidir. Bu da yargmmn esas gorevidir.! Tim
yetkilerin halktan alindigi demokratik sistemde ve kuvvetler ayrilig: ilkesi
temelinde kurulmus olan bir hukuk devletinde, bir tarafta demokrasi ve gogunluk
yontemi ile diger tarafta ytiriirliikteki hukuk kurallarmin yargy erki tarafindan
yorumlanmasi ve uygulanmasina iliskin yontemler arasinda belirli bir gerilim

ortaya ¢ikabilir.

Bu konu, kural olarak, yargicinin eldeki kanunu, “daha fazla
genisletme” yetkisi baghig1 altinda ele alinir. Federal Yiiksek Mahkemenin
onceki Bagkani Giinter Hirsch ile fakiilteden eski bir meslektasim ve su
anda Humboldt Universitesi Hukuk Fakiiltesi Profesorii Christoph Méllers
arasinda yapilan tartismanin konusu; mevzuatta buldugu kanunlar: diledigi
gibi ayrintilariyla ele alabilecek olan yargica, onlar1 adeta bir miizik eserini

yorumlayan piyanist gibi yorumlamasma izin verilip verilmedigi, eger

1  Federal Anayasa Mahkemesi kararlar1 (Entscheidungen des Bundesverfassungsgerichts —
BVerfGE) 96, 375 <394>.
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verildiyse ne olgiide verildigi.* Ancak modern yorum biliminden Gadamer®
ve Wittgenstein® gibi filozoflardan 06grendigimiz iizere; kelimelerin
kullanildiklar: baglam ve iliskin olduklar: gergekliklerden ayri, kendilerine
ait anlamlar1 yoktur. Bu nedenle, “kanunun oldugu sekliyle” yorumlanmasi
ve uygulanmasi ile kanunun daha da genisletilmesi arasinda net bir ayrim

yapmak miimkiin goriinmemektedir.

Buna ilaveten, Robert Alexy gibi hukuk filozoflari, normlarm hepsinin
birbirine benzemedigini ortaya koymustur. Ideal olan uygulamada,
kurallarin anlasilmas: ve mutlak bir sekilde uygulanmasidir. Diger bir norm
cesidi olan ilkeler ise, somut ve net sonuglar ortaya koyan siki kurallardan
ziyade en uygun sekilde uygulanmak durumundadir.® Cogu anayasada,
ozellikle insan haklar1 baglaminda, kurallardan ziyade ilkeler hiikiim siirer.
Bu ise, anayasay1 somut davalara uygulayan yargica daha genis imkan
sunmaktadir; ancak, dogrudan halk tarafindan secilmeyen yargiclarin sahip
oldugu genis yetkilerin sinirlandirilmas: ihtiyacim1 da o6zellikle 6nemli
kilmaktadir. Ancak, bireylerin temel haklari, hiikiimetin tiim birimleri
igin - yiiriitme, yasama ve ayrica yarg: erkleri —baglayicidir ve anayasa
mahkemesinin sorumlulugu yasama erki tarafindan da bu haklara sayg:
gosterilmesi zorunlulugunu hayata gegirmektir. Bu baglamda, bir Amerikal
bilim adaminin mahkemeleri “en az tehlike arz eden organ” olarak tarif etmesi,
bize bagka bir cagdan ¢ikip gelmis bir betimleme gibi goriintir.®

Asagida ilk olarak, hukuki yoruma iligkin smurlar1 genel hatlariyla

belirtecegim. Sonrasinda ise, Mahkemenin yoruma iliskin sinirlarini, Federal

2 Giinter Hirsch, Zwischenruf Der Richter wird’s schon richten, Zeitschrift fiir Rechtspolitik
2006, 161; Christoph Mollers, Mehr oder weniger virtuos. Der Mann am Klavier: Was spielt
BGH-Prasident Hirsch, 26 Ekim 2006 tarihli Frankfurter Aligemeine Zeitung, s. 37; Erwiderung,
JZ 2008, 188-89; ayrica bk.Bernd Riithers, Zwischenruf aus der methodischen Wiiste: , Der
Richter wird’s schon richten”? , JZ 2006, 958.

3 Hans-Georg Gadamer, Wahrheit und Methode Grundziige einer philosophischen
Hermeneutik (Tiibingen 1960), 290 ve devami sayfalar Gadamer and Law’da terciime
edilmistir (Francis ]. Mootz tarafindan diizenlenmistir, Ashgate 2007).

4 Ludwig Wittgenstein, Das Blaue Buch Eine philosophische Betrachtung (Frankfurt 1970) 15 ve
devam sayfalar.

5  Bk.Robert Alexy, A theory of constitutional rights (Oxford 2010), 44 ve devami sayfalar

6  Bk.Alexander Hamilton Federalist Paper No 78, 465: “Whoever attentively considers the different
departments of power must perceive, that, in a government in which they are separated from each other,
the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of
the Constitution; because it will be least in a capacity to annoy or injure them.” Mukayase ediniz A.
Bickel, The least dangerous branch (New York 1962).
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Anayasa Mahkemesinin ictihadinda kullandig1 yorum y&ntemleri temelinde

nasil tespit ettiginden bahsedecegim.

I1. Yorum ve Sinirlan

Anayasa’nin 20/3. maddesi uyarinca, mahkemeler “yasa ve hukuk” ile
baglidirlar ve Anayasa'nin 97/1. maddesi uyarinca ise, yargiclar bagimsizdir;
ancak yasayla baghdirlar. Her iki hiikiim de, kuvvetler ayriig: ilkesi ile
demokrasi ilkesini somut hale doniistiirmektedir. Mahkemelerin yasama
erki gorevini iistlenmeleri; yani anayasada temeli olmaksizin mahkemelerin
yasama faaliyetinde bulunmalari, yukarida anilan anayasal hiikiimlere aykiri
olacaktir.” Dogrudan ve demokratik yoldan se¢ilen yasama erkinin tistiinliigii,
hukuk kurallarin yargiglar tarafindan yorumlanmasina iliskin smirlar1 da

belirler.

Anayasa yargisinin en belirgin 6zelligi, yasama organi dahil olmak {izere
tiim kamu erklerinin anayasa hukukuna, 6zellikle de bireysel haklara ve insan
haklarma saygi noktasinda denetlenmesine imkan vermesidir. Boylelikle,
“olagan” kanunlar1 yapmada ifadesini buldugu sekliyle yasama erkinin
iradesi, daha 6nce de oldugu gibi, Mahkemenin anayasa metnini yorumlamasi
ile stnirhdir ve, kimi zaman metin bu yorumlama ile diizeltilir. Calismada bu

denetimin Anayasa ile ¢izilen smirlarini ele alacagiz.

1. Yasanin Baglayicilig1 ve Yorumlanmasi

Yasanin baglayicilig1 ile yasama ve yargi erklerinin ayriligi, yasanin
yargisal olarak uygulanmasinin ve yorumlanma yonteminin temelini teskil
eder.? Yazili hukuka dayali olan bir hukuki sistemde, normlarin belirli bir
sekilde kanunlastirilmasi, yargicin bu kanunlara tabi olmast tercih edilmistir.’
Yargiclarin iistlendikleri yorum yapma yetkisine iliskin anlayis tarih boyunca
degisiklige ugramis ve hukuk metodolojisinin giincel konusunu teskil

etmistir.

7 BVerfGE 87, 272 <280>; 96, 375 <394-395>; 109, 190 <252> — kars1 goriis; 122, 248 <282> - kars1 goriis.
8  AlfredKatz, Staatsrecht, 18. ve devam sayfalar 2010, paragraf. 109.

9  Winfried Hassemer, Gesetzesbindung und Methodenlehre, Zeitschrift fiir Rechtspolitik — ZRP
2007, s. 213 <214>.
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Postmodernizm ise; Montesquieu’niin, yargicin sadece “hukukun lafzini
yorumlayan bir agiz” (“la bouche qui prononce les paroles de la loi”)° olduguna
iliskin goriisiinden geriye kalanlar1 da alip gotiirmiistiir. Prusya Krali Bitytiik
Friedrich’in yargiclarin yazili hukuku yorumlamalarmin yasaklanmasina
yonelik girisimleri biiyiik bir basarisizlikla sonuglanmistir. Yorum yapilmadan
hukukun, degisen olay ve olgulara uygulanmasi miimkiin olmamakta; hukuk

ihtilaf konusu olmaya devam etmektedir.

Biraz once atifta bulundugum tartismada, Almanya Federal Yiiksek
Mahkemesinin o donemki Bagkani Giinter Hirsch, yargicin gorevi ile klasik
miizik piyano sanatgisinin gorevi arasinda bir mukayese yapmuistir: beste,
bestekarin kaleme aldig1 notalardan olugmaktadir; ancak bu notalarin yorumu
oldukga serbest (farkli) olabilir.!" Fakiilteden eski meslektagim, Christoph
Mollers, Hirsch'i yaptig1 bu benzetme nedeniyle elestirmistir. Mollers’e gore,
yargi¢ bir sanat¢i olamaz ve yargisal yetkilerden ziyade demokratik politika
geregince hukukun hizmetkar olarak kalmaya devam eder." Tabi ki, tartisma
miizik konusundaki bir yanlis anlasilmadan kaynaklaniyor olabilir: Bir tarafta
klasik miizik konserlerinde oldugu gibi miizigin muhafazakar yorumlanmasi
anlayis1 s6z konusuyken; diger tarafta caz ve pop miizikte oldugu gibi
somut bir besteye siki siki bagh sekilde ilerlemeyen modern bir yorum
anlayis1 hakimdir.”® Tartismanin merkezi, muhtemelen, yargicin sanatkar mi1
yoksa sadece hukuk adami mi oldugudur. Ancak; hukukun uygun sekilde

uygulanmasinin da bir sanat niteliginde oldugunu unutmamak gerekir.

Nitekim yargici, kanun metniyle sinirlandirmak yada egilimine gore
yasa metninin lafzini “serbest sekilde” yorumlamasma miisaade etmek; bir
yanda hukuk alani diger yanda ise siyasi ve sosyal alanlar arasindakiiligkiler ve
smirliliklarla belirlenecektir. Ancak; bu tartisma, agikliga kavusturdugundan
daha ¢ok meseleyi karanlikta birakir. Savlarm ileri siiren her iki kisi de;

10 Montesquieu, De l'esprit des lois, livre 11, boliim 6

11 Mukayese edinizGiinter Hirsch, Der Richter wird’s schon richten, ZRP 2006, 161; daha fazla
detay i¢in, Auf dem Weg zum Richterstaat?, Juristenzeitung — JZ 2007, 853-58.

12 Christoph Mdllers, Mehr oder weniger virtuos. Der Mann am Klavier: Was
spielt BGH-Prasident Hirsch, Frankfurter Allgemeine Zeitung - FAZ of 26
October 2006, s. 37; Erwiderung, JZ 2008, 188-89; ayrica kiyaslayinizBernd
Riithers, Zwischenruf aus der methodischen Wiiste: ,,Der Richter wird’s schon
richten”?, JZ 2006, 958.

13 Ashinda, Hirsch piyanistin gérevinin bestekarm eserini “degistirmemek” oldugunu soylerken (n
6), Mollers giiniimiiz sanatcilarmin “yaratic: ve mesuliyetsiz” oldugunu ileri siirmektedir (n 7).
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yargiglarin, yasa koyucunun 6znel iradesini — sanki bu irade kolay bir sekilde
tespit edilebiliyormus gibi — her zaman dikkate almasi gerektigini iddia
etmemislerdir."* Buna ilaveten, yasa koyucu, yargiglara tabiri caizse yasanin
icerdigi basmakalip uzlasilar ve yasada genis ilkelerin kullanimi suretiyle
zimni olarak sorumluluk devredebilir.' Bunlar, Hirsch'in tek sayfadan
olusan asil metninde dile getirdigi hususlardi. Anayasa baglaminda durum
yasa koyucunun eylemsizligi nedeniyle degil; Anayasay1 kaleme alan erkin;
mahkemelerin, bilhassa Anayasa Mahkemesinin, s6z konusu haklar: etkin
sekilde korumasmi saglamak amaciyla giiniin kosullarina uyarlamasin
hedefledigi icin 6zellikle anayasalar ve anayasal haklara iliskindir.

Almanya Federal Anayasa Mahkemesi; yargiclarin kanunu gelistirme
(“Rechtsfortbildung”)'¢ yetkilerinin oldugunu ancak anayasa veya anayasal
ilkeler uyarmca yetki verilmedik¢e kanunu degistirme, tadil etme veya
kanundan sapma yetkileri olmadigini her zaman belirtmistir. Mahkemelerin
ylriirliikteki kanunlar1 uygulayan ve gelistiren bir kurum olarak bu
gorevlerini birakmasi ve yasama merciinin gorevini iistlenmeye baslamasi
halinde, bu durum Federal Alman Anayasasi'nin 1/3. ve 20/3. maddelerinde
ongoriildiigii sekliyle yasanin ve anayasal haklarin baglayiciligina aykirilik
tegkil edecektir.”” Federal Anayasa Mahkemesinin Birinci Senatosu tarafindan
yakin donemde teyit edildigi iizere, yargi¢ kanunun sarih lafzin1 goz ards
etmemeli ve en ufak bir sekilde kanuna dayanmayan veya az ya da ¢ok zzmnen
de olsa yasa koyucu tarafindan kabul edilmeyen yorumlar yapmamalidir.'®
Bununla birlikte, Mahkeme ayrica, normlarin, Avrupa entegrasyonu siireci

gibi hususlar dikkate alinarak Anayasa ile birlikte gelistirilebileceginin

14  Ancak kiyaslaymiz Bernd Riithers, JZ 2006, 958 (960);daha 1liml1 bir yaklagim, Demokratischer
Rechtsstaat oder oligarchischer Richterstaat?, JZ 2002, 365, ancak ayni eserde nesnel yonteme
iliskin daha elestirel sozler, 368, yontembilimsel kor ugustan bahsetmekte ve Federal
Anayasa Mahkemesinin her iki Senatosunu da “anayasamn yenilik¢i gelisimini destekleyen
daimi komitelere” dontismekle suglamaktadir.

15  Kiyaslaymiz Hirsch, JZ 2007, 853 (855-856).

16 Avrupa Adalet Divanina istinaden bk. 6 Temmuz 2010 tarihli karar BVerfGE 126, 286
<305> - Honeywell; daha eski bir igtihat icin bk. BVerfGE 75, 223 (243-244); 34, 269, 286 ve
devam sayfalari.(anayasal yasal diizene 6zgii degerler hakkinda (“Wertvorstellungen, die der
verfassungsmifigen Rechtsordnung immanent [sind]”), aym eserde, 287, 6zellikle 70 yillik veya
daha eski olan ve bagka bir anayasal durumda hazirlanmis bir kanunla karsilasildiginda,
ayni eserde, 288). “Olagan” yorumun simurlarimni ele alan daha yeni tarihli bir durum igin
bakiniz BVerfGE 128, 193 <209 f.>.

17 BVerfGE 128, 193 <210>; 96, 375 <394>.

18 BVerfGE 128, 193 <210>; 118, 212 <243>.
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altin1 gizmistir. Bu baglamda, bireysel haklarin kapsami sadece Alman tiizel
kisiliklerini degil; Avrupa diizeyindeki tiizel kisileri de kapsayacak sekilde
genisletilmis ve boylece Anayasa’nin 19/3. maddesi metninin lafzinin 6tesine
gecilmigtir."”

Yorumlamaya, bilhassa anayasa hukukunun yorumlanmasina iligkin,
bir diger anlasmazlik ise Amerika Birlesik Devletlerinde s6z konusudur. 18.
ylizy1l Anayasasi'nin “dar yorumlanmasi” gerektigi diisiincesinin destekgileri,
orijinal metni “baglangictaki amaclar” dahilinde yorumlamaya calisirken;
digerleri ise anayasal ilkeleri degisen kosullara uyarlamaya ¢alisan “yasayan
anayasa” diisiincesini desteklemektedir. Bu diisiince, Avrupa Insan Haklar
Mahkemesinin, Avrupa Insan Haklari Sozlesmesini “yasayan belge” gibi
yorumlamasi ve uygulamasina benzerdir.?

Ancak; “baslangictaki amaglar” ekolii, anayasayi olusturan ¢ok
saylda Oznenin amacinin/niyetinin esas olarak ne oldugunu, onu nasil
bilebilecegimizi agiklamakta zorluk yasamaktadir. Bu durum o6zellikle,
farkli anayasa yapic1 aktorler veya lobi gruplar arasinda varilan basmakalip
uzlagilar ile karsilasildiginda ortaya cikar. Tarihi bilgi ve belgelerin
birogunun yoklugunda®, 18. yiizyll kanun yapicilarmin dogru olarak
kabul ettikleri tarihi ve etik baglami yeniden olusturmak sdyle dursun;
“baslangictaki anlamin” bilinmesi neredeyse imkansiz goriiniirken; anayasay1
olusturanlarin “baslangictaki niyetinin” tam olarak bilinmesi nispeten bundan
daha da imkansizdir. Diger tarafta “yasayan belge” ekoliiniin ise; ge¢misin
ifadelerinin giiniimiiz meselelerine aktarilmasinda simirlarin neler olduguna
yanit vermesi gerekir. Sadece zahmetli bir siirecte degistirilebilen esas anayasa
metninin yorumlanmasina iliskin bir zamanlar var olan bu yaklasim, yargisal
aktivizmle itham edilmelerine davetiye ¢ikarmistir.

19 BVerfGE 129, 78 ff. <96 ff.> - Le Corbusier furniture

20 Bk. 25.04.1987 tarihli Tyrer / Birlesik Krallik karari, basvuru no: 5856/72, paragraf 31:
“Mahkeme; Sozlesmenin, Komisyonun dogru sekilde vurguladigr gibi, giiniimiiz kosullari 1s1$1mda
yorumlanmas: gereken yasayan bir belge oldugunu da anmimsatmalidir.” Ayrica bk. ABD anayasa
hukukuna iliskin hususlarda Leonard Levy, Original Intent and the Framers” Constitution
(New York 1988); Laurence H. Tribe, American Constitutional Law, 3. basks, 1. cilt (New York
2000) 47 ve devam sayfalar1.

21 Ancak bk. Max Farrand (ed.), 1787 tarihli Federal Sozlesme Kayitlar1 cilt 1 & 2, (Yale 1966).



Prof. Dr. Andreas L. Paulus + Birinci Oturum 27

Bununla birlikte, ilk “anayasanin kabul tarihinin” iizerinden ne kadar
uzun siire gegerse?, yargicin, hem metni yapanlarin onu ilk yorumunu -
onlarin metne yiikledikleri anlami kavramak i¢in - hem de giiniimiiziin ¢ogu
zaman farkli olan kosullarina gore onun uygulanmasini hesaba katarak metni
en uygun baglamina yerlestirmesi gerekir. Ancak, ayn1 zamanda hukukun
normatif niteligini; baska bir ifadeyle kanun ve bilhassa anayasanin normatif
diizeni bunu gerektirdiginde mevcut uygulamalarin degistirilmesini talep
etme konusundaki onemli potansiyelini, gézden uzak tutmamaya gayret
etmelidirler. Bir norm yaratildig: tarihte ne kadar iddialiysa, giiniimiizdeki

doniistiiriicii potansiyeli de o kadar biiytiktiir.

2. Yargicin Anayasanin Yorumlanmasindaki Rolii

Bu nedenle, ben demokrasilerde anayasa yargicinin her ikisini
de yapabilmesi gerektigi kanaatindeyim: hem orijinal metnin tarihsel
baglamindaki anlamini kavramaya c¢alismali hem de s6z konusu davanin
mevcut baglamimi dikkate almalidir; mevcut durumu gecmiste yiriirliige
konmus anayasal ilkeler 1s1ginda incelemesi gerekir. Yargi bagimsizligi
teminat1 (Alman Anayasasi 97/1. maddesi), kanuna sadakat ile yumusatilir.
Anayasal ilkelerin yorumlanmasi ve uygulanmasi, hukuk metninin
olusturuldugu tarihteki baglaminda anlasilan anlaminin mevcut davadaki
yeni duruma aktarilmasi anlamina gelir. Bu sorun, — yargicin anayasadan veya
baska bir temelden dogan serbest yorumlama yetkisi degildir — gérevi oldukga
gi¢ kilmaktadir ancak Anayasa’min farkli kosullara gore uygulanmasim

gerceklestirerek onun daha da gelistirilmesine olanak da tanimaktadir.

Bu gorevi ifade ederken, yargig toplumsal roliinii dikkate almalidir.
Boylece, davanin karara baglanmasinda 6lciit, yargicin kisisel yatkinlig: degil;
toplumun norm baglaminda mevcut davaya yansiyan gortisleri olacaktir. Ve
bu bireysel bir standart degildir. Anayasa’da yer alan ilkelerin mevcut davaya
uygulanmasini; yargiclar ve mahkemeler arasinda ve de hukuki topluluk
ile toplum arasindaki etkilesim siirecinde birlikte olusturulan ve gelistirilen
metne iligkin anlay1s yonlendirir. Kanunla yonetilen bir sistemde teamdillerin
neden 6nemli oldugunun gerekgelerinden birisi de budur. Teamiiller, genel
gecer hukuki bilgilerin ve bunlarin zaman igindeki gelisiminin ifadesidir.

Bu sayede, genel ilkeler somutlastirilmakta ve gegerlilikleri korunmaktadir.

22 Bk. Bruce Ackerman, Constitutional Politics / Constitutional Law, Yale Law Journal 99 (1989) 453, 489.
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Hukuk giivenligi ilkesi, beklentilere istikrar kazandirmaya yardimci olan
onemli bir ilkedir. Ancak, sosyal iligkiler de gelismeye devam etmekte olup; -
bazilar1 ortadan kaybolurken, yeni iligkiler ortaya ¢ikmaktadir. Bu baglamda
yargicin gorevi, yalmizca gozlemci olmanin Gtesindedir; ancak onunki bir

aktivist veya politikacinin goreviyle es diizeyde degildir.
III. Federal Anayasa Mahkemesi Tarafindan Yapilan Yorum

Diger mahkemelerdeki karar verme siireci gibi Federal Anayasa
Mahkemesinin karar verme siireci de, hukuki normlarin olay ve olgulara
uygulanmasini gerektirir. Bu nedenle, soyut normlarin yorumlanmasina
ihtiya¢ vardir. Federal Anayasa Mahkemesi; genis yorum ilkesi
baglaminda, yorumun yargicin herhangi bir hukuki hitkmiin kapsaminz,
bu hitkmiin tiim hukuk sistemindeki yerini dikkate alarak ve kanunun
lafz1 ile kendisini simirlandirmaksizin, arastirdigr yodntem ve vyol
oldugunu kabul eder.”? Yorumun standartlasmis tek bir yontemi yoktur.
Ancak, metninin anlasilmasina ve metnin yeni durumlara uygulanmasina
yardimci olacak “bir dizi araclar” mevcuttur. Anayasa hukuku ile olagan
hukukun i¢ ige olmasi nedeniyle, sadece anayasa hukukunun degil; ayni
zamanda olagan hukukun da anayasa dogrultusunda yorumlanmas:

gereklidir.

1. Yorumun Amaci

Federal Anayasa Mahkemesinin igtihatlar1 1s1§inda, yorumun
amaci, yasa koyucunun veya kanun yapicinin 06znel iradesini ve
bunlarin tarihi baglamdaki giidiilerini tespit etmek degil; “nesnellik
teorisi” uyarinca, hukukta nesnellestirildigi Ol¢iide yasa koyucunun
iradesini izleyebilmektir.> Daha 6nceki ictihatlarinda Federal Anayasa
Mahkemesi, bu baglamda hukuk filozofu Gustav Radbruch’a atifta
bulunmustur: “Devlet, hukuka hayat verenlerin kisisel beyanlariyla degil;
sadece hukukun kendisi ile konusur. Yasa koyucunun iradesi, hukukun iradesi

ile ortiismektedir.”?®

23  BVerfGE35, 269 <279>.

24  GerdRoellecke, Prinzipien der Verfassungsinterpretation in der Rechtsprechung des
Bundesverfassungsgerichts, in: Bundesverfassungsgericht und Grundgesetz, 1976, pp. 22-23.

25  Orn. bk. BVerfGE 1,299 <312>; 11, 126 <129-130>; 105, 135 <157>; 116, 271 <313>.
26  Gustav Radbruch, Rechtsphilosophie, 4. basim. 1950, pp. 210-211>, BVerfGE 11, 126 <130.>
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2. Geleneksel Yorum Kurallari

Federal Anayasa Mahkemesi, kanunda nesnellestirilen iradenin
yorumlanmasi igin, oncelikli olarak geleneksel yorum kurallarini kullanir. Bu
geleneksel kurallar, genel olarak, Prusyali hukuk tarihgisi Carl-Friedrich
v. Savigny’'nin Ogretilerine dayalidir.” Halihazirda gegerli olan yorum
teorisi ise normun dile getirilis bicimine (lafzi yorum), normatif baglamina
(sistematik yorum), amacma (amagsal yorum) ve onun olusumuna
iligkin siirecteki hukuki metinlere ve o metnin tarihine (tarihi yorum)
dayalidir. Yasama organinin nesnel iradesini belirlemek igin tiim bu
yorum yontemlerinin kullanilmasina izin verilir. Bu yontemler birbirlerine
engel tegkil etmez ve birbirlerini tamamlarlar.®® Buna ilaveten, Federal
Anayasa Mahkemesi, uluslararas: ve karsilastirmali hukuku® kullanir;
bilhassa, uluslararasi hukukun®, yabanci anayasalarin® hiikiimlerini,
Avrupa Adalet Divani ictihatlarmin yani sira Avrupa Insan Haklar
Sozlesmesi®? hiikiimlerini kullanir. Haklar ile uluslararasi hukuk alaninda
normatif rehber olarak, sirasiyla, Avrupa Insan Haklart Mahkemesini® ve
Uluslararasi Adalet Divanini* dikkate alir.

Bununla birlikte, Federal Anayasa Mahkemesi, bu yorum kurallar:
arasinda bir hiyerarsi olusturmamistir. Bunun yerine, Federal Anayasa
Mahkemesi gesitli yorum yontemlerini, 6zellikle de sistematik ve amagsal

yorum yOntemlerini, ayni anda ve birlikte kullanabilir.*®

3. Anayasanin Yorumlanmasina Ozgii Ozellikler

Federal Anayasa Mahkemesinin, dogrudan anayasa metni temelinde

karara baglanamayan, anayasa hukukuna iliskin bir ihtilaf konusuna yanit

27  Bu kriterlere iliskin olarak kiyaslayimiz Karl Larenz, Methodenlehre der Rechtswissenschaft,
6. basim 1991, s. 320 ve devamu.

28 BVerfGE 11, 126 <130.>; yorum ilkelerine iliskin tiim esaslar su kararlarda verilmistir: 109,
190 <212>; 110, 226 <248 ve devamy; 111, 54 <91>.

29 Buna iliskin olarak bakimizMichael Sachs (ed.), GG, 6. basim, Miinchen 2011, Einfithrung,
paragraf 44.

30 C)rnegin bakiniz BVerfGE 90, 286 <361 ve devami>.

31 Bakimiz BVerfGE 84, 239 <269>; 89, 155 <189>; 95, 408 <423-424> ; 128, 226 <253> - Fraport.
32 Bakimiz BVerfGE 111, 307 <317, 323 et seq.>; 120, 180 <200-201>; 124, 300 <319>.

33 Bunailiskin, daha fazla ayrinti igin bakiniz BVerfGE 128, 326 <368 f.>.

34 Bakimiz BVerfGE 123, 267 <405, 417-418, 429-430>.

35 BVerfGE 35, 263 <279>. Elestirel olarak, bu genisligin sagladig1 avantajlara iliskin olarak
bakimiz Roellecke, Prinzipien (n. 24), pp. 25-26.
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vermesi s6z konusu oldugunda, normlarin anayasal nitelige haiz olmasi ve
Mahkemenin bu normlarin yorumlayicisi olarak merkezi bir rol {istlenmesi
nedeniyle, anayasa yorumu biiyiik onem arz etmektedir. Anayasanin
hiikiimleri, ozellikle genis ve kapsamli bir sekilde kaleme alimmistir; bu
nedenledir ki bu normlarin somut hale getirilmesi ve normun ayrintilarina
dair bilgiler 6zellikle gerekli hale gelir. Bunun yani sira, Federal Anayasa
Mahkemesi, anayasayi, sadece vatandaglar {izerinde degil; tiim diger kamu
erkleri tizerinde baglayici etkiye sahip olacak sekilde yorumlar.* Bu etki ise
sadece her ne kadar Anayasa Mahkemesinin yorumladig: sekliyle algilansa
da, Anayasa’nin muhtevasin dile getirdigi takdirde ve dlgiide mesrudur.”
Federal Anayasa Mahkemesi, eski kararlarindan ortaya ¢ikan ¢ok sayida
yorumdan da faydalanabilir. Ancak, bu yorumlarin her bir davaya ve
hayatin degisen kosullarina uyarlanmasi, anayasanin tekrar tekrar yeniden
yorumlanmasini gerektirir. Bu da, o tarihe kadar gecerli olan yorumu
gelistirir ve hatta degistirir. Ancak; bu gelisim ve degisim siirecinde anayasa
sistemindeki kelimelerin alisilagelmis anlamlarima tamamen farkh anlamlar

yiikleyecek kadar ileri gidilmemelidir.

Anayasa yorumunun arz ettigi 6zel onem, alisilageldik kurallarin
degisiklige tabi tutulmasina yol agmaktadir. Federal Anayasa Mahkemesi
igin, “yoruma iligkin en iistiin ilke”, Anayasa’nin mantiksal ve amagsal sembol
olarak bir biitiin kabul edilmesidir; ¢iinkii Anayasa, siyasi ve sosyal yasam igin
yeknesak bir sistem olusturur.® Bu dogrultuda, Anayasa’nin bir hitkmii, tek
bagina ele alimmamali ve Anayasa’nin biitiinii temelinde yorumlanmalidar.
Bu da, anayasanin biitiinliigii ilkesinin dikkate alinmasi anlamma gelir.¥
Bununla hedeflenen husus, Anayasamin goriiniise gore karsit olan
muhtevasini uyumlulastirmaktir. Uygulamaya yonelik uyumlulastirma veya
biitiinliik ilkesi bu hususla yakindan ilgilidir. Bu ilkeye gore, sorunlarin
¢ozlimil s6z konusu oldugunda, anayasa hukuku ile giivence altina alinan
hukuki menfaatlerin tamami, her birinden miimkiin olan en genis olgtide

faydalanilabilecek sekilde birbiriyle dengede tutulmaktadir.®

36 BakiizFederal AnayasaMahkemesiYasasinin31.maddesi, Bundesverfassungsgerichtsgesetz
- BVerfGG.

37  Konrad Hesse, Grundziige des Verfassungsrechts, 20. basim. 1995, paragraf 49-50.
38 BVerfGE 19, 206 <220>.

39 BVerfGE 55, 274 <300>.

40 Hesse (n. 37), Grundziige, paragraf 72.
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Ancak, uygulamaya yonelik uyumlulastirmanin saglanmasi, her bir
dava 6zelinde yorum yapilmasi geregini ortaya ¢ikarir.* Optimum etkililik
ilkesine gore, temel haklar alaninda, s6z konusu hiitkmiin hukuki sonucunu
en yiiksek derecede gerceklestiren bir yorum tercih edilecektir.”? Bu nedenle,
basmn bir prensesin 6zel hayat1 hakkinda haber yapmasi halinde, basinin
yaptigr haberin yasaya uygunlugu, 6zel yasam ve aile hayatna sayg:
gosterilmesini isteme hakki ile basin 6zgiirliigii arasinda saglanan dengeye
dayalidir. Yetkililerin, s6z konusu bu iki anayasal hak arasinda dogru dengeyi

kurup kurmadigini denetlemek ise Mahkemenin gorevidir.*

Anayasa’nin yorumlanmasinda s6z konusu olan bir digerilke, kuvvetler
ayrihig: ilkesi ile Anayasa’da yer alan bu ilkeye iligkin diger esaslar1 dikkate
alan islevsel yorum ilkesidir.* Bu ilkeye gore, yorum yapan 6zne, kendisine
yiiklenen islevlerin smirlari digina ¢ikmamaldir. Yorumun sekli ve yapti§1
yorumun sonucuyla kendisine Ozgiilenen islevleri bagkalastirmamalidir.®®
Bu baglamda, kisa siire 6nce Mahkeme verdigi bir Genel Kurul kararinda;
Anayasa’nin, silahli kuvvetlerin federal bolge sinirlar: dahilinde kullanimina
izin verme gorevini Federal Hiikiimete vermesi karsisinda, sadece acil
durumlarda daha pratik olacag:1 gerekgesiyle, yasa koyucunun bu gorevi
yaptig1 bir degisiklikle savunma bakanina vermesine Mahkemenin izin

veremeyecegini belirtmistir.*

Federal Anayasa Mahkemesinin yontembilime iliskin tavrinin
genisletici niteligine iliskin elestiriler, bu genislikten kaynaklanan takdir
yetkisinin, kuvvetler ayriligi agisindan bir mesruluk sorununu ortaya
ckardigini  belirtmekte dirler.” Buna gore, yoOntembilimsel genislik,

demokrasi ve kuvvetler ayriligindan dogan yorumun siurlarmin otesine

41  Sachs, GG (n. 41), Einfithrung, paragraf 50.

42 BVerfG 39, 1 <38>; 43, 154 <167>; 51, 97 <110>; 103, 142 >153>.

43 Alman ve Avrupa mahkemelerinin farkl kararlar1 i¢in bakiniz Caroline of Hanover davas.
Avrupa Insan Haklar1 Mahkemesi, Von Hannover / Almanya (no. 2), Bagvuru no. 40660/08
ve 60641/08, 7 Subat 2012 tarihli karar; http://hudoc.echr.coe.int/sites/eng/pages/search.
aspx?i=001—lQ9029 adresinde mevcuttur. (16 Eyliil 2013 tarhinde bakild1); BVerfGE 120,
180; Avrupa Insan Haklar1 Mahkemesi, von Hannover / Almanya,dava no 59320/00, Kararlar
ve Hiikiimler Derlemesi 2004-V], s. 1; BVerfGE 101, 361; BGHZ (Alman Federal Yiiksek
Mahkemesi kararlari), 131, 332.

44  Sachs, GG(n. 41), Einfiihrung, paragraf 51.

45 Hesse, Grundziige (n. 37), paragraf 73.

46 BVerfG, 2 PBvU 1/11, 3.7.2012 tarihli, paragraflar 52-59.

47  Bakimz Roellecke, Prinzipien (n. 24), s. 26’da yapilan atiflar.
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gecmistir. Mahkemenin bu uygulamayla, anayasay1 yorumlama gorevini
hukuk giivenligi ve ongoriilebilirligi saglayacak ve Anayasa’ya gore “dogru”
neticenin bulunmasi ve ortaya konulmasina olanak taniyacak sekilde yerine

getirmedigi diisiiniilmektedir.*

Ancak, Federal Anayasa Mahkemesinin anayasanin yorumuna iligkin
yontembilimsel agiklamalarinin genis olmasinin sagladigi en biiyiik avantaj;
Mahkemenin, hukuku degisen durumlara daha kolay uygulamasina olanak
tanimasidir.*” Mahkemelerin, hukuki sorunlara toplumun mevcut durumuna
uygun olan ¢oziimler bulmasi gerekir. Anayasa metninin bdliimlerinin
genis mahiyeti ve hukuk metninin “eskime siireci” gdz oniine alindiginda®,
mahkemelerin, bir anayasanin kaleme alindi1 zamanda yasayan toplum
igin degil; su anki toplum ig¢in metnin amacini belirlemeleri gerekir. Bu
nedenle, anayasanin mevcut toplum igin ne éngordiigiine bakilmas: mesru

goriinmektedir.

4. Olagan Kanunlarin Anayasa ile Uyumlulastirilmasi

Federal Anayasa Mahkemesi, olagan kanunlari geleneksel yorum
kurallarina gore yorumlar; ancak, anayasaya uygun olarak yorumlama olarak
bilinen bir yorum tiirii de s6z konusudur. Bu yorum tiiriine gore, anayasaya
uygun yorumlanabildigi takdirde bir kanunun gecersiz kilinmamasi gerekir.
Kanunun lafzi, yasama siireci, genel baglami ve amaci dikkate alinmasi
halinde, bir¢ok yorumunun yapilmasi olasidir. Bu yorumlardan en azindan
birisi ile anayasa uygun bir netice ortaya cikiyorsa, soz konusu hiikmiin

anayasa uygun sekilde yorumlanmasi gereklidir.”!

Bu yorum tiirti, aslinda adaletin yOnetimi ile yasama arasinda
gerginliklere neden olur. Bir taraftan, kanunun anayasaya uygun sekilde
yorumlanmasi, yasama karsisinda yarginin kendi kendini kisitlamasini ifade
eder ve miimkiin oldugu 6l¢iide kanunu muhafaza ederek anayasay1 somut
kosullara gore uyarlamada mevzuatin onceligine saygi gosterir. Anayasaya
uygun sekilde yapilacak kapsamli bir yorum, yasanin amacinin tamamen

48 Hesse, Grundziige (n. 37), paragraf 49-50.
49 BakimizRoellecke, Prinzipien (n. 24), s. 26.

50 Bakmiz BVerfGE 82, 6 <12>, hukukun yorumlanmasinda karsilastirma yonteminin
kullanilmasinin gerekgelendirilmesi.

51  BVerfGE 2, 266 <282>; 68, 337 <344>; 88, 203 <331>; 112, 164 <182-183.>; 122, 39 <60-61>; 124, 25 <39>.
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degistirilmesi riskini de igerir. Bir baska ifadeyle, anayasanin sinurlar
dahilinde, mevzuatin amacglarinin da azami Ol¢iide korunmas: gerekir.
Federal Anayasa Mahkemesi, anayasa uygun yorum yapilmasina iliskin
sinirlarin kanunun lafzi1 ve amaci ile belirlendigini kabul ederek, bu riski
onlemeyi amaglar. Bu ¢ercevede, kanunun lafziyla uyumlu kilanamayacak
normun bir yorumuna, anayasaya uygun yorum yontemiyle de ulasilmasi
miimkiin degildir. Ayni sekilde, kanununun sarih amacina agik sekilde aykiri
olan normun bir yorumuda s6z konusu degildir.”* Norma, normun kendisinin
saglam bir dayanak olusturmadig: bir anlamin yiiklenmemesi i¢in anayasa ile

uyumlu yorumlama yontemine basvurulur.®

IV. Nihai Agiklamalar

Federal Anayasa Mahkemesi, yapti§i yorumlamada, hukukun
usttinltigline, 6zellikle yasanin baglayicilig1 ve kuvvetler ayrilig: ilkelerine
riayet edilmesi ve boylece anayasal demokratik bir devletin temel ilkeleri
olan demokrasi ve hukukun iistiinliigii arasinda dengenin saglanmasi
gerektigini vurgular. Bu durum, ilk olarak, hukuki kurallarin olagan
mahkemeler tarafindan yorumlanmasi ve uygulanmasina iliskindir. Ancak,
Federal Anayasa Mahkemesi, anayasanin yorumlanmasina temel olusturan
yorum kurallarim1 da olusturarak, anayasaya uygun yorum yapilmasia
iliskin sinirlar1 belirleyerek ve olagan hukuk hiikiimlerinin iptali s6z konusu
oldugunda bu duruma kisitlama getirerek anayasay1 uygularken, yasama
erkinin demokratik mesruiyetine sayg1 gosterir. Bu baglamda, anayasa olarak
adlandirilan piyanoyu, postmodern bir sanat¢inin kontrolsiiz 6zgiirliigiiyle
degil; klasik bir sekilde calar.

52 Cf. BVerfGE 124, 25 <39>.
53  Cf.BVerfGE 120, 378 <424>; 123, 39 <84>.
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I. Introduction

Society changes ever more rapidly, and the legislative branch has
limited possibilities of reacting to such change. Before a norm can be applied,
independently of whether it is part of the ordinary law or part of the constitution,
it must first be understood. Due to the openness of the wording of many norms,
norm application requires the interpretation and application of the law in force,
which is the main task of the judiciary.? In a democracy, in which all power is
derived from the people, and in a constitutional state which is organised on the
basis of the separation of powers, a certain tension can arise between democracy
and majority rule, on the one hand, and the methods of interpretation and

application of the law in force by the judiciary, on the other.

As a rule, this issue is discussed under the headline of the power of
the judge to “further develop” existing law. In a debate between the former
President of the Federal Supreme Court, Giinter Hirsch and my former
faculty colleague and now Humboldt University Law Professor Christoph
Mollers, the issue was whether and how far the judge is permitted to apply
the law like a piano player interprets the notes of a musical work, who may

1 “Tacknowledge with gratitude the contribution of Judge Kai Haberzettl in the preparation of
this draft. The responsibility for all mistakes remains my own. The format of a talk has been
maintained.

2 Decisions of the Federal Constitutional Court (Entscheidungen des Bundesverfassungsgerichts
-BVerfGE) 96, 375 <394>.
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freely elaborate on the laws he or she finds in the law book.?> However, as
we know from modern hermeneutics, from philosophers such as Gadamer*
and Wittgenstein®, words do not have a meaning of their own regardless of
their context and the reality they relate to. Thus, a clear distinction between
a mere interpretation and application of the “law as it is”, and the further

development of the law appears impossible.

In addition, legal philosophers such as Robert Alexy have shown that
norms are not all alike. One ideal type, the rule, needs to be understood, and
applied, in a strict manner; another type of norms, principles, are to be applied as
norms on optimization, as goalposts rather than strict rules producing concrete
and distinct results.® In many constitutions, in particular with regard to human
rights, we are in the realm of principles rather than rules. This gives much
latitude to the judge applying the constitution to concrete cases, but renders the
limitation of the enormous power of judges not directly elected by the people
particularly important. However, fundamental rights of individuals are binding
on all branches of government, the executive, the legislative, and also the judicial
branches, and the responsibility of a constitutional court includes the pwoers to
require their respect also by the legislative branch. In this perspective, it sounds
as coming from another age when one American scholar described the Courts as

the “least dangerous branch”.”

In the following, let me first describe, in general terms, the limits of
judicial interpretation. After that, I will show, on the basis of the methods of
interpretation in the jurisprudence of the Federal Constitutional Court, how
the Court draws the boundaries of interpretation.

3 Giinter Hirsch, Zwischenruf Der Richter wird’s schon richten, Zeitschrift fiir Rechtspolitik
2006, 161; Christoph Mollers, Mehr oder weniger virtuos. Der Mann am Klavier: Was
spielt BGH-Prasident Hirsch, Frankfurter Allgemeine Zeitung of 26 October 2006, p. 37; id.,
Erwiderung, JZ 2008, 188-89; cf. also Bernd Riithers, Zwischenruf aus der methodischen
Waiiste: ,, Der Richter wird’s schon richten”? , JZ 2006, 958.

4 Hans-Georg Gadamer, Wahrheit und Methode Grundziige einer philosophischen Hermeneutik
(Tiibingen 1960), 290 et seq. translated in Gadamer and Law (edited by Francis J. Mootz,
Ashgate 2007).

5  Ludwig Wittgenstein, Das Blaue Buch Eine philosophische Betrachtung (Frankfurt 1970) 15 et seq.

6  Cf. Robert Alexy, A theory of constitutional rights (Oxford 2010), 44 et seq ..

7 SeeAlexander Hamilton Federalist Paper No 78, 465: “Whoever attentively considers the
different departments of power must perceive, that, in a government in which they are
separated from each other, the judiciary, from the nature of its functions, will always be the
least dangerous to the political rights of the Constitution; because it will be least in a capacity
to annoy or injure them.”Cf. A. Bickel, The least dangerous branch (New York 1962).
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IL. Interpretation and Its Limits

According to Art. 20 sec. 3 of the Basic Law (Grundgesetz — GG), Courts
are bound by “law and justice”, and according to Art. 97 sec. 1 GG, judges
are independent but nevertheless subject to the law. Both provisions translate
the principle of the separation of powers and the principle of democracy
into concrete terms. It would be incompatible with these constitutional
provisions if the courts assumed the role of the legislative branch, that is, if
they legislated themselves without a basis in the constiutiton.? The primacy of
the directly democratically elected legislature marks the boundary of judicial

interpretation of legal rules.

Constitutional jurisprudence, in particular, is characterized by the
control of the other public powers, including the legislature, with regard to
their respect of constitutional law, in particular of individual and human rights.
Thus, the will of the legislature, as expressed in ‘ordinary’ law, as it were, is
limited, and, at times, corrected by the Court’s interpretation and application
of the constitutional text. We will discuss the limits of this control drawn by
the constitution in turn.

1. Bindingness of the Law and Its Interpretation

The bindingness of the law and the separation between the legislative
and the adjudicative powers constitute the basis of the judicial application of
the law and of of the method of interpretation.” A legal system which is based
on written law has, by adopting a particular codification of the governing
norms, at the same time opted for the judge being bound by this codification.!
Our understanding of the interpretive role of the judge has changed, however,
in the course of history, and it is the subject-matter of current discussions on

legal methodology.

Postmodernism has taken away what remained from Montesquieu’s
view that the judge is merely “la bouche qui prononce les paroles de la loi”,"

8  BVerfGE 87, 272 <280>; 96, 375 <394-395>; 109, 190 <252> — dissenting opinion; 122, 248 <282>
- dissenting opinion.

9  AlfredKatz, Staatsrecht, 18. ed. 2010, para. 109.

10 Winfried Hassemer, Gesetzesbindung und Methodenlehre, Zeitschrift fiir Rechtspolitik — ZRP
2007, p. 213 <214>.

11 Montesquieu, De l'esprit des lois, livre 11, chap. 6.
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the mouth which pronounces the words of the law. The attempt by the Prussian
king Frederick II the Great to prohibit the judges to interpret codified law
turned out to be a colossal failure. Without interpretation, law is inapplicable

to a changing reality, it remains moot.

In a recentj debate I just referred to, the then President of the German
Federal Court of Justice, Giinter Hirsch, compared the role of the judge to that
of a piano player of classical music: the script comes from the notes written by
the composer, but their interpretation may be quite liberal.'> My former faculty
colleague Christoph Mollers has criticized Hirsch for that image; according to
Mollers, the judge could not be an artist, but remains a servant of the law as
result of democratic politics rather than judicial fiat."®> Of course, the debate
may result from a musical misunderstanding: A conservative understanding
of interpretation of music, for example in classical concerts, on the one hand,
and a modern understanding, for example in jazz or pop music, which does
not follow any discernable script closely, on the other. Probably, the heart of
the debate is whether the judge is an artist or a mere servant of the law. But it
may also be the case that it is an art to serve the law properly.

But, of course, binding the judge to the script of the law, or allowing
him or her a ‘liberal” interpretation of the wording of the legal text according
to his or her own predisposition, will determine the delimitation between the
legal sphere, on the one hand, and the political or social spheres, on the other.
However, the debate hides more than it reveals: neither of the contenders
argued that judges must always look to the subjective will of the legislator as if
such awill could easily be found."” In addition, the legislator may also implicitly

delegate the response to the judges by so-called formulaic compromises or the

12 Cf. Giinter Hirsch, Der Richter wird’s schon richten, ZRP 2006, 161; in greater detail id., Auf
dem Weg zum Richterstaat?, Juristenzeitung - JZ 2007, 853-58.

13 Christoph Mollers, Mehr oder weniger virtuos. Der Mann am Klavier: Was spielt BGH-
Prasident Hirsch, Frankfurter Allgemeine Zeitung — FAZ of 26 October 2006, p. 37; id.,
Erwiderung, JZ 2008, 188-89; cf. also Bernd Riithers, Zwischenruf aus der methodischen
Wiaiste: ,,Der Richter wird’s schon richten“?, JZ 2006, 958.

14 Indeed, whereas Hirsch speaks of the duty of the pianist not to “falsify” the piece of the
composer, id (n 6), Moéllers argues that today’s artists are “creative and irresponsible”, id (n 7).

15 But cf. Bernd Riithers, JZ 2006, 958 (960); more moderate id., Demokratischer Rechtsstaat
oder oligarchischer Richterstaat?, JZ 2002, 365, but with critical words on the objective
method ibid., 368, speaking of “methodologischer Blindflug” (methodological blind flight),
and charging both Senates of the Federal Constitutional Court to develop into “permanent
committees of progressive development of the constitution”.
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use of broad principles.'® This is what Hirsch alluded to in his original one-
page statement. The latter is particularly so with regard to constitutions and
constitutional rights — not because of the inertia of the legislator, but because
the constitutional legislator intends the courts, in particular the constitutional
court, to adapt the rights in question to the circumstances of the day in order
to protect them effectively.

The German Federal Constitutional Court has always maintained
that judges have the power to further develop the law (“Rechtsfortbildung”)"
but not to change, modify or deviate from the law except when mandated
by constitution or constitutional principles. For it would be incompatible
with the bindingness of the law and constitutional rights which follows
from Art. 1 sec. 3 and 20 sec. 3 of the German Basic Law, if the courts
were to relinquish the role of a body applying and developing the laws in
force and assume that of a legislative authority.’® As the First Senate of the
Federal Constitutional Court has recently reaffirmed, the judge must not
disregard the clear wording of the law and adopt a reading that does not
have the slightest reflection in the law or that has not been more or less
tacitly accepted by the legislature.”” On the other hand, the Court has also
emphasized that norms can develop along with the rest of the constitution,
for instance with regard to the process of European integration. Thus, it has
broadened the scope of individual rights to cover not only German, but also
European juridical persons, thus going beyond the wording of the text of
Article 19, para. 3, of the Grundgesetz.”

Another controversy concerning the interpretation, especially of
constitutional law, we presently find in the United States. Supporters of a

“strict construction” of its 18th century constitution are trying to decipher

16  Cf. Hirsch, JZ 2007, 853 (855-856).

17 Cf. only, with regard to the European Court of Justice, recentlyBVerfGE 126, 286 <305>
- Decision of 6 July 2010 - Honeywell; for the former case law cf. BVerfGE 75, 223 (243-
244); 34, 269, 286 et seq. (speaking of values immanent to the constitutional legal order
(“Wertvorstellungen, die der verfassungsmifSigen Rechtsordnung immanent [sind]”), ibid, at 287,,
in particular if faced with a law that is 70 years or more old and was drafted in another
constitutional situation, ibid, at 288). For a newer case dealing with the limits of ‘ordinary’
interpretation see BVerfGE 128, 193 <209 f.>, with further references.

18 BVerfGE 128, 193 <210>; 96, 375 <394>.

19 BVerfGE 128, 193 <210>; 118, 212 <243>.

20 BVerfGE 129, 78 ff. <96 ff.> - Le Corbusier furniture.
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an “original intent” of the original text, others are favouring a “living
constitution” that adapts constitutional principles to the changing times — not
unlike the European Court of Human Rights” interpretation of the European

Convention of Human Rights as a “living instrument”.*!

However, the “original intent” school has difficulty to explain how we
can actually know what “the” intent of the many drafters of the constitution
was, in particular when faced with formulaic compromises between different
drafters or lobbying groups. In the absence of much of an historical record,?
it appears almost impossible to gauge the “original meaning”, and even less
so the “original intent”, of the drafters, let alone reproduce the historical and
ethical context which the 18" century drafters took for granted. The “living
constitution” school, on the other hand, needs to respond to the question of
the limits of transferring past words to today’s deeds. An at timescavalier
approach towards interpretation of the actual constitutional text — that can
only be modified in an arduous process — leaves them open to the charge of
“judicial activism”.

Nevertheless, the longer the original “constitutional moment”
has passed,” the more the judge needs to contextualise both the original
interpretation of the law — to understand the meaning the drafters ascribed
to it — and the application under the often quite different circumstances of
the present. Nevertheless, they have also to strive not to lose the normative
character of the law; in other words, its critical potential to demand the
modification of current practices when this is required by the the law —
and, particularly, by the normative program of the constitution. The more
aspirational a norm was at the time of drafting, the bigger its transformative

potential today.

21 Cf. Tyrer v. United Kingdom , Judgment of 25.04. 1987, Application no. 5856/72, para
31:_"The Court must also recall that the Convention is a living instrument which, as the
Commission rightly stressed, must be interpreted in the light of present-day conditions.”.Cf.
for the discussion in US constitutional law Leonard Levy, Original Intent and the Framers’
Constitution (New York 1988); Laurence H. Tribe, American Constitutional Law, 3rd ed., vol.
1 (New York 2000) 47 et seq.

22 But see Max Farrand(ed.), Records of Federal Convention of 1787 vol. 1 &2, edited (Yale 1966).

23 See Bruce Ackerman,Constitutional Politics / Constitutional Law, Yale Law Journal 99 (1989)
453, 489.
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2. The Role of the Judge in Constitutional Interpretation

Thus, I would suggest that the constitutional judge in a democracy
needs to do both: he or she needs to try to gauge the meaning of the original
text in its historical context, and he or she needs to study the current context
of the case at hand in light of the constitutional principles promulgated in the
past. The guarantee of judicial independence (Article 97 sec. 1 of the German
constitution) is tempered by the fidelity to the law (ibid.). It is the transfer of
the meaning of the text of the law understood in the context of its time to the
new situation in the case at hand that defines the task of the interpretation
and application of constitutional principles. This problem — and not some free
interpretative power of the judge, constitutional or otherwise — renders the
task so extremely difficult, but also opens up room for the further development

of the constitution by its application under different circumstances.

In this task, the judge needs to take account of his or her social role.
Thus, it is not the personal disposition of the judge, but the reflective views
of society that constitute the yardstick for the decision of the case. And it
is not an individual standard, but the understanding of the text developed
collectively in a process of communication between judges and courts and
in the legal community and in society at large that guides the application of
the constitutional principles to the case at hand. This is one of the reasons
why precedents are important in a system governed by a code. Precedents are
an expression of conventional judicial wisdom and its development in time.
Thereby, general principles are concretized and their relevance is preserved.
Legal certainty is an important good that helps to stabilize expectations. But
social relations are also developing further — some may fall away, new ones
will be developed. The role of the judge goes beyond that of a mere observer,

but remains below the one of an activist or a politician.

IIL. Interpretation by the Federal Constitutional Court

Decision-making by the Federal Constitutional Court, like decision-
making by other courts, requires legal norms to be applied to facts. Thus, it also
requires the interpretation of these norms. The Federal Constitutional Court
assumes, on the basis of a broad concept of interpretation, that interpretation

is the method and the way in which the judge researches the content of a
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legal provision, taking account of its place in the entire legal system, without
being restricted by the formal wording of the law.* There is not one single
canonical method of interpretation, but there is a “toolbox” to help in the
understanding of the text and its application to new contexts. Due to the
interlock of constitutional law and ordinary law, not only the interpretation
of constitutional law is required but also the interpretation of ordinary law in
conformity with the constitution.”

1. Aim of Interpretation

In the view of the Federal Constitutional court’s jurisprudence, the
aim of interpretation is not following the subjective will of the legislature or
of the drafters of a law and their motives in their historical context, but, in
accordance with the “objective theory”, the will of the legislature as far as
it has been objectivised in the law.? In its early jurisprudence, the Federal
Constitutional Court cited the legal philosopher Gustav Radbruch in this
vein: “The State does not speak through the personal statements of those
who took part in the law’s coming into existence, but only through the law
itself. The will of the legislature coincides with the will of the law.”*

2. Conventional Rules of Interpretation

In order to construe the will that is objectivised in the law, the Federal
Constitutional Court first uses the conventional rules of interpretation,
which are loosely based on the teachings of the Prussian legal historian
Carl-Friedrich v. Savigny.?® The now dominant theory of interpretation
is based on the wording of the norm (grammatical interpretation), on its
normative context (systematic interpretation), on its purpose (teleological
interpretation) and on the legislative materials and legislative history
(historical interpretation). To determine the objective will of the legislature,
all these methods of interpretation are permitted. They do not exclude but

complement each other.?” In addition, the Federal Constitutional Court uses

24 BVerfGE35, 269 <279>.

25 GerdRoellecke, Prinzipien der Verfassungsinterpretation in der Rechtsprechung des
Bundesverfassungsgerichts, in: Bundesverfassungsgericht und Grundgesetz, 1976, pp. 22-23.

26 Cf. for instance BVerfGE 1, 299 <312>; 11, 126 <129-130>; 105, 135 <157>; 116, 271 <313>.

27  Gustav Radbruch, Rechtsphilosophie, 4th ed. 1950, pp. 210-211>, cited in BVerfGE 11, 126 <130.>.
28  Cf. on these criteria Karl Larenz, Methodenlehre der Rechtswissenschaft, 6thed. 1991, pp. 320 et seq.
29 BVerfGE 11, 126 <130.>; recently, the complete canon of interpretation principles has been
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international and comparative law®, in particular, it takes into account
provisions of international law?, foreign constitutions®, and as a matter of
course, the European Convention on Human Rights,* as well as the case law
of the European Court of Justice and, as normative guidance on rights and
on international law, the European Court of Human Rights* as well as the

International Court of Justice, respectively.?

However, the Federal Constitutional Court has not established
a hierarchy between these rules of interpretation. Instead, the Federal
Constitutional Court can make use of the various methods of interpretation,
especially of the systematic and the teleological one, at the same time and
alongside each other.*

3. Special Features of the Interpretation of the Constitution

When the Federal Constitutional Court has to answer a question of
constitutional law which cannot be decided straightforwardly on the basis
of the constitution, the interpretation of the constitution takes central stage
due to the constitutional character of the norms and to the Court’s central
role as their interpreter. The provisions of the constitution are worded in an
especially open and broad manner, which makes it particularly necessary
to flesh them out and to put them into concrete terms. Apart from this, the
Federal Constitutional Court interprets the constitution with binding effect
not only for the citizens but also on all other public powers.*’This is only
legitimate if and to the extent that the decisions of the Federal Constitutional
Court express the content of the constitution, albeit in the interpretation of
the Court.*® The Federal Constitutional Court can now draw on a multitude

of interpretations stemming from past decisions. However, their application

mentioned in the following decisions: 109, 190 <212>; 110, 226 <248 et seq.>; 111, 54 <91>.
30 Cf. on this for instance Michael Sachs (ed.), GG, 6th ed.., Miinchen 2011, Einfiihrung, para.44.
31 Cf. for instance BVerfGE 90, 286 <361 et seq.>.
32 Cf. BVerfGE 84, 239 <269>; 89, 155 <189>; 95, 408 <423-424> ; 128, 226 <253> - Fraport.
33 Cf. BVerfGE 111, 307 <317, 323 et seq.>; 120, 180 <200-201>; 124, 300 <319>.
34 On this see, in detail, BVerfGE 128, 326 <368 f.>.
35 Cf. BVerfGE 123, 267 <405, 417-418, 429-430>.

36 BVerfGE 35, 263 <279>. For criticism, but also on the advantages of such openness, cf.
Roellecke, Prinzipien (n.24), pp. 25-26.

37 Cf. § 31 of the Federal Constitutional Court Act, Bundesverfassungsgerichtsgesetz — BVerfGG.
38 Konrad Hesse, Grundziige des Verfassungsrechts, 20th ed. 1995, paras. 49-50.
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in the individual case, and in the changing circumstances of life, time
and again requires a new interpretation of the constitution which further
develops, or even changes, the interpretation valid to date; but it must not go
so far as turning the conventional meaning of the words within the system

of the constitution on its head.

The special significance of constitutional interpretation leads to a
modification of the conventional rules. For the Federal Constitutional Court,
the “highest principle of interpretation” is the unity of the constitution as
a logical and teleological symbol, because the constitution establishes a
uniform system for political and social life.* Accordingly, a provision of
the constitution may not be seen in isolation but must be interpreted on the
basis of the overall structure of the constitution, which means taking the
principle of the unity of the constitution into account.®’ The intended task
which is pursued by this is to harmonise seemingly opposite contents of
the constitution. Closely related to this task is the principle of ”"praktische
Konkordanz” (“practical concordance” or coherence). According to this
principle, when it comes to solving problems, legal interests which are
protected by constitutional law are balanced with each other in such a way
that each of the interests is realized to the maximum extent possible.*!

However, the creation of practical concordance is a question of
interpretation on a case-to-case basis.*”? In the sphere of fundamental rights,
according to the principle of optimum effectiveness, preference is to be
given to that interpretation which develops the legal effect of the provision
in question to the greatest degree.* Thus, when the press reports on the
private life of a princess, the lawfulness of the press report depends on the
balance maintained between the right to privacy and a family life, on the one
hand, and the freedom of the press, on the other. It is the task of the Courts
to check whether the authorities have struck the right balance between the

two constituitonal rights at stake.*

39 BVerfGE 19, 206 <220>.

40 BVerfGE 55, 274 <300>.

41 Hesse (n. 37), Grundziige, para. 72.

42 Sachs, GG (n. 41), Einfiithrung, para. 50.

43 BVerfG 39, 1 <38>; 43, 154 <167>; 51, 97 <110>; 103, 142 >153>.

44 For different judgments of the German and European courts, see the case of Caroline of
Hanover, cf. European Court of Human Rights, Von Hannover v. Germany (no. 2), Applications
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Another principle of constitutional interpretation is the standard
of functional interpretation, which takes into account the principle of the
separation of powers and its individual manifestations in the Basic Law.*
According to this standard, the interpreting entity is to keep within the
boundaries of the functions which have been assigned to it; it may not shift
the allocation of functions by the manner and the result of its interpretation.*
Thus, recently, the plenary of the Court decided that if the Grundgesetz
assigns the task of allowing the use of the armed forces within the federal
territory to the Federal Government, the Court cannot allow the legislature to
alter this by assigning the task to the minister of defence only because, in an

emergency, this would be more practical.*’

Critics of the openness of the Federal Constitutional Court’s statements
on methodology have pointed out that the judicial discretion resulting
from such openness raised, in view of the separation of powers, questions
of legitimacy.*® Accordingly, the methodological openness went beyond the
limits of interpretation derived from democracy and separation of powers. The
practice of the Court is said to miss the task of constitutional interpretation to
find, and to substantiate, the constitutionally “correct” result in a procedure
that can be rationally monitored to achieve legal certainty and predictability.*

However, the openness of the Federal Constitutional Court’s
methodological statements on constitutional interpretation has the great
advantage that it makes it easier for the court to adapt the law to changed
circumstances.®® Courts need to find solutions for legal cases that are adapted
to the current state of society. In view of the open nature of parts of the

constitutional text and of the “aging process” of the legal text,” they have to

nos. 40660/08 and 60641/08, Judgmentof 7 February 2012, available at http://hudoc.echr.
coe.int/sites/eng/pages/search.aspx?i=001-109029 (visited 16 Sept. 2013); BVerfGE 120, 180;
European Court of Human Rights, von Hannover v Germany, case no 59320/00, Reports and
Decisions 2004-VI, p. 1; BVerfGE 101, 361; BGHZ (Decisions of the German Federal Supreme
Court on Civil Matters), 131, 332.

45  Sachs, GG(n. 41), Einfiihrung, para. 51.

46 Hesse, Grundziige (n. 37), para. 73.

47 BVerfG, 2 PBvU 1/11 of 3.7.2012, paras 52-59.

48 Cf. the references in Roellecke, Prinzipien (n.24), p. 26.

49  Hesse, Grundziige (n. 37), para. 49-50.

50 Cf. Roellecke, Prinzipien (n. 24), p. 26.

51 See BVerfGE 82, 6 <12>, jusifying the use of analogy in a judicial interpretation of the law.
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realize its intention in contemporary society, not in the society of the time of
its writing. Thus, it appears legitimate to look for what the constitution says

to our present community.

4. Harmonising Ordinary Laws With the Constitution

The Federal Constitutional Court interprets ordinary laws according
to the conventional rules of interpretation; however, what is known as
interpretation in conformity with the constitution is a special feature.
According to this type of interpretation, a law is not to be declared void if
it can be interpreted in harmony with the constitution. It is required to
interpret a provision in conformity with the constitution if, taking into
account its wording, legislative history, overall context and purpose, several
interpretations are possible of which at least one leads to a constitutional
result.”

This type of interpretation also results in a tension between the
administration of justice and legislation. On the one hand, the interpretation
of a law in conformity with the constitution expresses judicial self-restraint
vis-a-vis the legislature and respects the primacy of legislation in translating
the constitution into concrete terms, upholding the the law wherever
possible. An extensive interpretation in conformity with the constitution
would however involve the risk that its purpose is turned on its head,
namely to preserve, within the boundaries of the constitution, a maximum
of what the legislature intended. The Federal Constitutional Court seeks to
counter this risk by assuming that the limits of interpretation in conformity
with the constitution are drawn by the wording and the purpose of the law.
Accordingly, an understanding of a norm which can no longer be brought in
line with the wording of the law cannot be achieved by an interpretation in
conformity with the constitution, nor can an understanding of a norm which
would clearly contradict the discernible intention of the law.**Constitutional
harmonizing interpretation is sought not to give the norm a meaning for

which the norm itself does not provide a sound basis.>*

52 BVerfGE 2, 266 <282>; 68, 337 <344>; 88, 203 <331>; 112, 164 <182-183.>; 122, 39 <60-61>; 124, 25 <39>.
53 Cf. BVerfGE 124, 25 <39>.
54 Cf. BVerfGE 120, 378 <424>; 123, 39 <84>.
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IV. Final Remarks

In its interpretation, the Federal Constitutional Court emphasises the
respect for the principles of the rule-of-law, in particular for the bindingness
of the law and of the separation of powers, thus striking a balance between the
fundamental principles of a constitutional democratic state: democracy and the
rule of law. Primordially, this concerns the interpretation and application of
legal rules by ordinary courts. However, by establishing rules of interpretation
which are used to benefit the interpretation of the constitution, by establishing
the limits of the interpretation in conformity with the constitution, and by
showing restraint when it comes to repealing provisions of ordinary law,
the Federal Constitutional Court, in its application of the constitution itself,
shows respect for the democratic legitimacy of the legislative branch. Thus, it
plays the piano of the constitution in a classical way, not with the unchecked

freedom of a postmodern artist.



