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Anayasa sikayeti hakki, “tiim bireylere” “[...] temel haklarmdan birinin

kamu giicii tarafindan ihlal edildigi” iddiasiyla Federal Anayasa Mahkemesine
basvurma hakki verir (Anayasa'nin 93 / 1 (4a) 1 maddesi, Grundgesetz — GG).
Federal Anayasa Mahkemesinin “Vatandaslar Mahkemesi” olarak anilmasima
yol acan bu yasal koruma imkani, ¢ok sayida yeni yargilamanin yapilmasma
yol agmistir. Son bes yil boyunca Anayasa Mahkemesi nezdinde agilan yeni
davalarin sayisi, 6,508 (2009 yilinda) ile 5,947 (2012 yilinda) arasmndaydi.
Anayasa sikayetleri, davalarin yaklasik % 97’si gibi biiyiik bir cogunluguna
tekabiil etmekte olup (2002 yilinda %98.00; 2009 yilinda %96.93); bu
hesaplamada yazi isleri miidiirliigiince kabul edilebilir olduklari beyan

edildikten sonra devam edilen davalar dikkate alinmistir.

Anilan sayilar dikkate alindiginda, davalarin goriilebilmesi igin bir
filtreleme sistemine gerek oldugu asikardir. Yeni davalarin sayismi 6nemli
olclide diisiiren Genel Yazi Isleri Midiirliigii (ki 2012 yilinda 3,127 anayasa
sikayeti, Genel Yazi Isleri Midiirliigii asamasinda elenmistir) disinda, soz
konusu filtreleme sisteminin diger unsurlar1 sunlardir: her biri ii¢ yargictan
olusan Daireler tarafindan basvurularin esasina iliskin bir inceleme 6ncesinde

kabul edilebilirligine iliskin karar verilmesi.

Federal Anayasa Mahkemesi Kanununun

(Bundesverfassungsgerichtsgesetz — BVerfGG) 93(a) maddesi, anayasa sikayeti
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bagvurular1 hakkinda oOncelikle kabul edilebilirliklerine iligkin bir karar
verilmesi gerektigini belirtir ve anayasa sikayetinin kabul edilmesi gereken
iki durumu diizenler. Kanun, ABD Yiiksek Mahkemesi sistemindeki
basvuru hakki (grant of certiorari) uygulamasinda oldugu gibi davalarin
kabulii asamasinda bir takdir yetkisi ongormez. Aslinda Federal Anayasa
Mahkemesinin dava yiikiiniin azaltilmasina yonelik yapilan bir ¢alismada
da bu uygulama Anayasa Mahkemesine Onerilmistir.! Ancak bu 6nerinin
aleyhinde iki durum s6z konusudur: Bir tarafta; belirsiz bir kabul stirecinin
“vatandaslar mahkemesinin” Ozelliklerini ortadan kaldirarak anayasayla
ongoriilen bireysel korumay1 azaltacak olmasi; diger tarafta ise sorunu Avrupa
Insan Haklar1 Mahkemesinin bireysel bagvuru mekanizmasi gergevesinde ele
aldigimizda, bdyle bir sistemin, Avrupa Insan Haklar1 S6zlesmesi ve organlari

ontinde ihlal kararlar: riskini artiracak olmasidir.?

Anayasa sikdyeti mekanizmasimnin amaci, bireyin temel haklarini
korumaktir. Bu dogrultuda, sikayet sahibinin temel haklarmin kullanilmasi
igin gerekli olmas: halinde anayasa sikayetinin esastan incelenmek {iizere
kabul edilmesi gerekir (siirecin devam etmesi sikayetin kabul edilmesi
olarak da bilinir; Durchsetzungsannahme). Ayrica, anayasa sikayetinin temel
anayasal onem tegkil etmesi halinde, bu sikayetin esastan incelenmek tizere
kabul edilmesi gerekir (anayasal onem geregince kabul edilme olarak da
bilinir; Grundsatzannahme). Bu, mevcut davanin o6tesinde, anayasa sikayeti
mekanizmasimin fonksiyonunu nazara alir — bagka bir ifadeyle, anayasa
hukukunun daha fazla gelistirilmesine yonelik itici bir gii¢ niteligindedir.
Sikayet sahibi veya avukatinin, hangi hakkin ihlal edildigini ve davanin diger
tiim maddi yonlerini agiklamas: gerekir.

Istatistikler incelendiginde, kabul edilebilirlik siirecinin Mahkemeyi
ne kadar fazla is yiikiinden kurtardigi goriilmektedir: 2012 yilinda
sonuglandirilan 5,462 anayasa sikayeti davasindan 5,173 tanesi, Dairelerden
biri tarafindan verilmis kabul edilemezlik karar1 ile sonlandirilmistir. Genel
kural olarak (2012 yilinda davalarin yiizde 95’inde)’; kabul edilemezlik

1 Ornegin; bilindigi kadaryla, o tarihteki Federal Adalet Bakaru tarafindan 1996 yilinda
kurulmug olan Benda Komisyonunun bagkanhigindan sonra; Federal Adalet Bakanlig:
(Bundesministerium der Justiz) (ed.), Entlastung des Bundesverfassungsgerichts, Bericht der
Kommission, 1998, s. 42.

2 Bakimz ATHS 34. madde ve devan

3 2012 yilinda, iki Senatonun Daireleri, kendi aralarinda, toplamda 5.086 kararmn kabul
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kararlari, hicbir gerekce belirtilmeksizin veya sadece yiiriirliikteki hiikiimler
kapsamindaki gerekgelerden bahsedilerek verilir. Istatistiki veriler, bir
anayasa sikayetinin kabul edilemezligine iliskin gerekceyi gostermemektedir.
Ancak; basvurunun temel anayasal 6nem gerekgelerine dayali olarak kabul
edilebilir bulmasmnin sekiz yargictan olusan Senatonun davay: ele alacag:
anlamina gelmesi ve Senato nezdinde goriilen dava sayisinin az olmast?,
davalarin oldukca az bir yiizdesinin anayasal 6nem gerekgesiyle kabul
edildigini gostermektedir. Ancak yapilan sayisal analiz, bu davalarin anyasal

Oonemini yansitmamaktadir.

B. Temel Anayasal Onem Nedeniyle Kabul Edilme

I. Kavramin Tanimi

1994 yilinda verilen 6nemli kararda Mahkeme, “temel anayasal énem”
kavramimi acgiklamigtir.’ Federal Anayasa Mahkemesi nezdindeki kira
davasmin kabul edilebilirligine iliskin verilen bu karara gore temel anayasal
onemin varlig1 i¢in ti¢ husus gereklidir: (1) anayasa hukukuna iliskin bir
meseleye dair giiclii siiphelerin bulunmasi; (2) kararin belli bir etkiye sahip
olmas: ve (3) karar verilirken temel anayasal 6nem arzeden hususun ele

alinacak olmasi.

Federal Anayasa Mahkemesinin kararlarina gore, giiclii siiphelerin
olmas: onkosulu, “anayasa hukukuna iliskin ihtilaf konusunun Anayasa hiikiimleri
temelinde kolayca giderilememesi ve Federal Anayasa Mahkemesinin ictihatlari
ile daha Once c¢oziime kavusturulmamig olmast veya [...] degisen kosullarin bu
ihtilaf konusunun tekrar coziime kavusturulmasini gerekli kilmasidir”.® Thtilaf
konusunun hukuk literatiirtinde g¢ekismeli miizakerelere konu olmasi ve
genel mahkemelerin ictihatlarinin s6z konusu ihtilafi farkli sekillerde ele
almas1” bu yénde bir gésterge niteliginde olabilir. Anayasa sikayetinin anayasa

edilemez olduguna karar vermislerdir (diger Daireler ile miistereken karara baglanan 87
dava bu rakama dahil edilmemistir) Sadece 262 kararda gerekge sunulmus; 1,115 kararda
yiliriirliikte olan hiikiimler geregince gerekce verilmis ve 3,709 adet karar ise gerekge
belirtilmeden verilmistir.

4 2012 yilinda: Senatolarda 11 dava karara baglanmuis; bunlardan 6 tanesi dayanaktan yoksun
oldugu gerekgesiyle reddedilmis; 5 davada ise talep edilen tazminat verilmistir.

5 Federal Anayasa Mahkemesi Kararlari, Entscheidungen des Bundesverfassungsgerichts —
BVerfGE 90, 22 <24-25> (Birinci Senato); ayrica bakinizBVerfGE 96, 245 <248> (H(inci Senato),

6 BVerfGE 90, 22 <24>.

7 BVerfGE 90, 22 <24f.>.
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hukuku kapsaminda yeni standartlar gelistirilmeden karara baglanamamasi
ve Onceki Mahkeme kararlari ile ¢oziime kavusturulamamis olmas: halinde
de, bu tiir giiclii siiphelerin bulundugu asikardir. Almanya sinirlar1 dahilinde
kagaklarin oldiirtilmesine iligskin karar (BVerfGE 95, 96) veya Parasal Birlige
dair Maastricht Antlasmasina iliskin karar (BVerfGE 89, 155), anilan bu biiytik
oneme Ornek tegkil etmektedir; ¢ilinkii, bu kararlar, anayasa metninden yeni

standartlar, ilkeler gelistirilerek verilmistir.

Ancak anayasa i¢tihadinda artan sekilde gerceklesen farklilasma ile
bu tiir davalar istisnai hal almigtir. Bununla birlikte, diger durumlarda giiglii
stiphelerin var olup olmadigina iliskin sorunun yaniti ¢ok daha zordur.
Ornegin var olan igtihadin gelistirilmesinin veya smirlandirilmasinin gerekli
olup olmadigmin tartisma konusu oldugu veya ilgili yasal standartlarin esas
itibariyla olusturuldugu ancak kamuoyu ve/veya hukuk uzmanlarinin yogun

elestirilerine konu oldugu durumlar.

Temel anayasal 6nem gerekgesiyle bir bagvurunun kabul edilmesi icin
diger onkosul olan kararin etkisi; anayasa hukukuna iligkin ihtilaf konusunun
acgikliga kavusturulmasinda “miinferit davanin Gtesinde”® bir menfaat olmasi
halinde ortaya ¢ikar. “Hatir1 sayilir sayida ihtilaf konusu igin 6nem arz etmesi veya
sonraki davalarda énem arz edebilecek onemli bir soruna iliskin olmasi” halinde bu
durumdan bahsedilebilir.’

Son olarak, verilecek kararda anayasal onem taswyan ihtilafli meselenin ele
alinacak olmas: gerekliligi bakimindan ise, “sikdyetin esastan incelenmek iizere
kabul edilebilir olup olmadig1 incelenirken, Federal Anayasa Mahkemesinin anayasa
sikdyetinin esasina iliskin verece$i kararda énemli ihtilafli bir meseleyi ele alacag
hdlihazirda éngériilmiis” olmalidir.® Ornegin; bir anayasa sikayetinin kabul
edilemez bulunmasi halinde, esasli bir 6nem temelinde kabul edilmesi s6z

konusu olamaz.
II. Agik ve Net i¢tihadin Bulunmamasi

Federal Anayasa Mahkemesi, bu tamimlamanin O&tesinde, temel
anayasal Onemden dolay1 kabuliin o6nkosullarina iliskin bir aciklama

yapmamuistir. Bu durum, kabul edilebilirlige dair agik bir karar verilmemis

8 BVerfGE 90, 22 <25>.
9 BVerfGE 90, 22 <25>.
10 BVerfGE 90, 22 <25>.
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olmas1 ve 6ncesinde kabul edilebilirlige iliskin karar verilmesi gereken Senato
kararlarinda anayasa sikayetinin neden kabul edildigine iliskin nedenlerin
belirtiimemis olmasi ile agiklanabilir. Daireler, genel kural olarak, verdikleri
kabul edilemezlik kararlarin esasl bir 6nem tegkil etmemesine degil; basar:

ihtimalinin bulunmamasina dayandirirlar.”

Sonug olarak, temel anayasal nem bulunup bulunmadigina dair karar
vermek s6z konusu oldugunda ve boylelikle, Senatonun belirli bir anayasa
sikayetini inceleyip incelemeyecegine karar verilirken, dnemli bir serbestlik
alan1 s6z konusudur. Federal Anayasa Mahkemesi, 6nceliklerini diizenlerken
bu alandan faydalanabilir. Bu yaklasim elestiri toplayabilir'?; ancak bu
elestirilere temel anayasal onem nedeniyle kabuliin isleviyle cevap verilebilir.
Neticede, temel anayasal 6nemden &tiirii kabuliin hizmet ettigi 6ncelikli amag,
bireysel olarak haklarin korunmas: degil Federal Anayasa Mahkemesinin
Anayasa’dan aldig yetkiye gore olusturdugu anayasal i¢tihadinin daha fazla
gelistirilmesidir. Senatolarin, belirli simirlar dahilinde, anayasa sikayetleri
kapsamindaki hangi bagvurularin esastan incelenmek iizere kabul edilebilir
olduklarina ve Senato nezdinde dava konusu haline getirerek 6zel énem
atfedilmesi gerektigine karar verebiliyor ise, bu; anayasanin yorumlanmasi,
uygulanmasi ve daha fazla gelistirilmesi baglaminda anayasa mahkemesinin,
anayasanin bekgisi olarak iistlendigi goreve tekabiil eder.

Dolayisiyla, bir sikayetin kabul edilmesi oniindeki engeller yiiksek
goriinse de, bu kurallarin; mahkemenin gercek basari sansi olan sikayet
dilekgelerini bir sonraki asamaya gegirmesine olanak tanimasi beklenmektedir.
Adaletin kit ve masrafli bir imkan oldugunu dikkate aldigimizda, bu sinirh
kaynaklarm sadece derinlikli bir anayasal problem igeren veya magdurun
anayasal haklarinin ciddi sekilde ihlal edildigi davalara yogunlagsmasi
makuldiir. Anayasa yargisi alaninda ek yargi organlarmin olusumunu
destekleyerek anayasalictihat biitiinliigtlinii tehlikeye atmak yerine, anayasanin
uygulanmasi ve korunmasi gorevinin sadece anayasa mahkemesine degil; tiim
mahkemelere ve ayrica hiikiimetin diger birimlerine de ait oldugu hususunun
tiim kamu yetkililerine hatirlatilmas: daha uygun goziikmektedir.

11 Bu hususa iliskin olarak bakiniz: Emmenegger/Wiedmann, Linien der Rechtsprechung des
Bundesverfassungsgerichts - erdrtert von den wissenschaftlichen Mitarbeitern, 2011, 31 ve
devami 35-36, 38-39

12 Ornegin bakiniz Gehle: Umbach/Clemens/Dollinger, BVerfGG, 2. basim, 2005, § 93a BVerfGG,
paragraflar 17, 18; Graffhof, Maunz/Schmidt-Bleibtreu/Klein/Bethge, 39. ek 2013, § 93a
BVerfGG, paragraf 99.






The Admission Procedure and the Concept of
“Fundamental Constitutional Significance” in § 93a
of the German Federal Constitutional Court Act

Prof. Dr. Andreas L. Paulus’
Justice of the Federal Constitutional Court (Germany)

A. Introduction

Constitutional complaint proceedings allow “any person” to invoke
the Federal Constitutional Court’s jurisdiction alleging that “one of his basic
rights [...] has been infringed by public authority” (Art. 93 sec. 1 no. 4a of
the Basic Law, Grundgesetz — GG). The consequence of this possibility of
legal protection, which led to the Federal Constitutional Court being called
a “Citizens’ Court”, is a high number of new proceedings. During the past
five years, the number of new proceedings brought before the Court was in a
range between 6,508 (in 2009) and 5,947 (in 2012), constitutional complaints
accounting for the vast majority of about 97 per cent of cases (in 2012: 98.00
per cent; in 2009: 96.93 per cent), and this only takes account of those cases
that were pursued after the registry had checked their admissibility.

It is evident that dealing with such numbers of proceedings requires a
filtering system. Elements of the filtering system are, apart from the General
Registry, which considerably lowers the number of new proceedings (in
2012, 3,127 constitutional complaints remained in the General Register), the
Chambers, which consist of three justices each, and the fact that constitutional
complaints require a decision on their admission before they are dealt with.
§ 93a of the Federal Constitutional Court Act (Bundesverfassungsgerichtsgesetz

— BVerfGG) stipulates that constitutional complaints require admission for

1 *Ithank Judge Anna Quast for preparing the first draft. The responsibility for all mistakes is
my own.
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decision and regulates the two situations in which a constitutional complaint
must be admitted. The Act does not provide for judicial discretion in the
admission of cases such as the grant of certiorari in the US Supreme Court
system.In a studyregarding the reduction of the Federal Constitutional
Court’s caseload, this procedure has also been suggested to the Constitutional
Court.? However, two considerations heavily weigh against such a proposal:
On the one hand, an uncertain admission procedure would lower individual
constitutional protection, taking away the characteristics of a “citizens’ court”;
and, on the other hand, such a system would further raise the risk of violations
of the European Convention on Human Rights reviewed in the framework of

the individual complaint mechanism of the European Court of Human Rights.?

The function of the constitutional complaint is to protect an individual’s
fundamental rights. Accordingly, a constitutional complaint is to be admitted
for decision if necessary to enforce the complainant’s fundamental rights
(known as admission for enforcement, Durchsetzungsannahme). Moreover, a
constitutional complaint is to be admitted for decision if it has fundamental
constitutional significance(known as admission for fundamental reasons,
Grundsatzannahme). This takes account of the function of the constitutional
complaint beyond the case on hand —namely to serve as a motor of the further
development of constitutional law. The complainant or his/her lawyer needs
to explain which right has allegedly been violated and all other relevant

factual aspects of the case.

A look at the court’s statistics shows how much work the admission
procedure saves the court: Out of 5,462 constitutional complaint proceedings
completed in 2012, 5,173 were terminated by a decision for non-admission
rendered by one of the Chambers. As a general rule (in 2012: in 95 per cent
of the cases)*, such a decision is passed without stating any reasons at all, or
stating them only in the operative provisions. The statistics do not indicate
the reason for which a constitutional complaint is admitted. As, however, an

2 Forinstanceby whatisknown, afterits chairman, as the Benda Commission, which was established
in 1996 by the then Federal Minister of Justice;Federal Ministry of Justice (Bundesministerium der
Justiz) (ed.), Entlastung des Bundesverfassungsgerichts, Bericht der Kommission, 1998, p. 42.

3 See Art. 34 ECHR et passim.

4 In 2012, the Chambers of the two Senates between them rendered a total of 5,086 decisions
for non-admission (not counting the 87 proceedings which were decided jointly with others).
Only 262 decisions stated reasons, 1,115 stated reasons in their operative provisions, 3,709
were passed without stating reasons.
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admission for fundamental reasons means that a full Senate of eight justices
will deal with the matter, the small number of Senate proceedings’shows that
only a marginal percentage of cases is admitted for fundamental reasons.
The numerical analysis does not reflect the fundamental importance of these

cases, however.
B. Admission for Fundamental Reasons

I. Definition of the Concept

In a 1994 landmark decision , the Court clarified the term “fundamental
constitutional significance”.® According to this judgment regarding the
admissibility of a lease case before the Federal Constitutional Court, three
elements are required: there must (1) be serious doubtsregarding a question
of constitutional law, the decision must have (2) a certain impact, and (3) the

decision must depend on the fundamental question.

According to the decisions of the Federal Constitutional Court, the
prerequisite of serious doubts is that a question of constitutional law “cannot
easily be answered by applying the Basic Law to it and [that it] has not yet
beenresolved by the Federal Constitutional Court’s case law, or [...] changed
circumstances require [it] to be resolved again”’. The fact that the question is
the subject of controversial discussion in legal literature, or that the ordinary
courts’ jurisprudence answers it in different ways”®, can serve as an indication
in this direction. Such serious doubts are obvious if a constitutional complaint
cannot be decided without developing new standards under constitutional
law, and if it has not been resolved by any previous Court decision. The
decision on the killing of fugitives at the inner-German border (BVerfGE 95,
96) or that on the Maastricht Treaty on Monetary Union (BVerfGE 89, 155)
are examples of such fundamental importance, because they were decided by
developing new standards from the constitutional text.

5 In2012:11 proceedings were terminated in the Senates; 6 of them were rejected as unfounded,
and in 5 of them, the relief sought was granted.

6  Decisions of the Federal Constitutional Court, Entscheidungen des Bundesverfassungsgerichts
—BVerfGE 90, 22 <24-25> (First Senate); see alsoBVerfGE 96, 245 <248> (Second Senate),

7 BVerfGE 90, 22 <24>.
8 BVerfGE 90, 22 <24f.>.
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With the increasing differentiation of constitutional jurisprudence,
however, such cases become exceptional. In other situations, however, the
answer tothe question whether serious doubts exist is far more difficult.
This is the case, for instance, if it is at issue whether it is necessary to further
develop or to delimit the existing case law, or if the relevant legal standards
have essentially been established but are subject of intense criticism by the

general public and/or legal scholarship.

The impact of the decision, which is another prerequisite of an admission
for fundamental reasons, exists if there is an interest in the clarification of the
question of constitutional law “which goes beyond the individual case”’; this
can be the case for instance if “it is of significance for a not inconsiderable
number of disputes, or concerns a problem of some weight which can attain

importance again in future cases”’.

Finally, for the decision to depend on the question, it is required that “when
it is reviewed whether the complaint will be admitted for decision, it must
already be foreseeable that the Federal Constitutional Court will have to
deal with the fundamental question in its decision about the constitutional
complaint“". If, forexample, a constitutional complaintis already inadmissible,

admission for fundamental importance is out of the question.

I1. Lack of Clear Case Law

Beyond this definition, the Federal Constitutional Court has not
provided further clarification of the prerequisites of an admission for
fundamental reasons. This can be explained by the facts that an explicit
decision on admission is not provided for, and that Senate decisions — which
require a previous decision on admission — do not specify the reasons why it
admitted a constitutional complaint. As a general rule, the Chambers do not
base their decision for non-admission on a lack of fundamental significance

but on a lack of prospects of success."

9 BVerfGE 90, 22 <25>.
10 BVerfGE 90, 22 <25>.
11 BVerfGE 90, 22 <25>.

12 On this, cf. Maatsch, in: Emmenegger/Wiedmann, Linien der Rechtsprechung des
Bundesverfassungsgerichts - erortert von den wissenschaftlichen Mitarbeitern, 2011, 31 et
seq., 35-36, 38-39
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As a result, there is considerable latitude when it comes to making
a decision on whether fundamental constitutional significance exists and
thus, of whether the Senate will deal with a given constitutional complaint;
the Federal Constitutional Court can make use of this latitude for setting its
own priorities. This approach meets with criticism', but can be brought in
line with the function ofthe admission for fundamental reasons. After all, the
admission for fundamental reasons does not primarily serve the protection of
individual rightsbut the further development of constitutional jurisprudence,
which the Basic Law entrusts to the Federal Constitutional Court. If the
Senates can, within certain boundaries, decide which proceedings out of
the flood of constitutional complaints are to be given particular importance
by admitting them for decision and making them the object of Senate
proceedings, this corresponds to the role of the constitutional court as the
guardian of the constitution regarding its interpretation, application, and

further development.

Thus, while the barriers for admission of a complaint appear high, these
rules are supposed to allow the court to advance those petitions that have a real
chance of success. Justice being a rare and costly commodity, it appears only
fair to concentrate scarce resources on cases that reflect a deeper constitutional
problem or that have exposed the victim to serious impairment of his or her
constitutional rights. Rather than endangering the unity of constitutional
jurisprudence by advocating the additional judicial bodies for constitutional
adjudication, it appears preferable to remind all public powers that the task of
upholding the constitution is not only vested in the constitutional court, but
in all courts and also in the other branches of government.

13 Cf. for instance Gehle, in: Umbach/Clemens/Dollinger, BVerfGG, 2nd edition, 2005, § 93a
BVerfGG, paras. 17, 18; Graf$hof, in: Maunz/Schmidt-Bleibtreu/Klein/Bethge, 39th supplement
2013, § 93a BVerfGG, para. 99.



