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21. Yiizyi1lda Hak ve Ozgiirliik Hareketleri ve
Anayasa Mahkemelerinin Rolii: Banglades
Perspektifi

Muzammel Hossain®
Giris

12 Aralik 1948 giinii, II. Diinya Savasimin yikia etkilerinin ardindan
hentiz kurulmus bulunan Birlesmis Milletler'in Genel Kurulu oybirligi ile

Evrensel insan Haklar1 Bildirgesi'ni kabul etti.

Bildirgenin kabulii, devletlerin otoritesini ve yetkilerini sinirlandirmak
ve yurttaglarina karsi yerine getirmek zorunda olduklar1 yiikiimliiliikler
getirmek amaciyla yapilan ilk uluslararasi caba oldu. Insan Haklar1 Evrensel
Bildirgesi'nin hukuki baglayiciligi olmamakla birlikte, Bildirge zamanla
uluslararasit hukukun merkezi bir 6gesi haline geldi. Insan haklari, bir insanin
onurlu bi¢cimde yasamasi ve kisiligini gelistirebilmesi igin vazgecilmez
nitelikteki temel haklari ve o6zgiirliikleri ifade eder. Insan dogasma ickin
insanlik onuru ve biitiin insanlarin esit oldugu diistincesi, 6zgiirliik, adalet ve

diinya barisinin temelidir.

Insan haklari normlarmin diinya ¢apinda kabulii, 1rk, renk, etnik koken,
dil, din, zenginlik ya da sosyal statli ayrimi gozetilmeksizin herkesin ifade
ozglrligiine, seyahat Ozglirliigiine, inan¢ Ozglirliigline ve kisi giivenligine

sahip olacagi bir diinya kurulmasi icin basta gelen sarttir.

: Banglades Yiiksek Mahkemesi Bagkani
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Bu noktada, biiylik niifusu ve gelismekte olan ekonomisi ile
Banglades’in Birlesmis Milletler biinyesinde kabul edilen neredeyse biitiin

sozlesmelere taraf oldugunu hatirlatmakta yarar goriiyorum.
Banglades Anayasas1

Banglades Devleti, milyonlarca insamin hayatini kaybettigi, uzun ve
kanl1 bir bagimsizlik savasinin ardindan kuruldu. Banglades halkinin iradesi
ile ortaya c¢ikan Banglades Anayasasi, iilkenin en yiiksek kanunudur.
Bagimsizlik ruhu, demokrasi ve sekiilerizm Anayasanin temelini olusturur.
Anayasanin Baslangic metnine gore, “hukuk devleti, temel insan hak ve
ozgirliikleri, esitlik ve adaletin tesis edilmesi” devletin temel amaclar
arasinda yer alir. Anayasanin Ugiincii Boliimii “Temel Haklar”a ayrilmigtir.
Insan Haklar1 Evrensel Bildirgesi'nde kabul edilen temel haklarin neredeyse
tamami bu boéliimde giivence altina alinmistir. Yasalar oniinde esitlik, yasama
hakki, keyfi yakalama ve tutuklama yasagi, zorla calistirma yasagi, seyahat
ozgurligili, toplanti ve derneklesme ozgurligii, diisiince ozgiirliigii, vicdan
ozgurlugii, ifade oOzgiirligii, din Ozgiirligii, ¢alisma Ozgiirliigli, miilkiyet
hakki, konut dokunulmazhigi ve haberlesme 6zgiirliigii Anayasanin Ugiincii
Boliimiinde sayilan temel haklar arasindadir.

Anayasanin 26. maddesine gore, Anayasada giivence altina alinmig
bulunan temel haklara aykiri olarak yapilan yasalar gecersizdir. Yine ayni
maddeye gore, devletin temel haklara aykiri yasalar yapmama ytiktiimlaltagi
vardir ve temel haklara aykiri yasalarin kabul edilmesi halinde bu yasalar
hiikiimsiiz olacaktir.

Banglades’te, yasama yetkisi Parlamentoya aittir fakat Parlamento temel
haklarin korunmas: ve gili¢lendirilmesi konusunda Anayasada Ongoriilen
sartlara uymak zorundadir. Parlamento yasama yetkisini kullanma konusunda
Ozgiirdiir, fakat bu yetkisini anayasal sinirlar iginde kullanmak zorundadir. Bu
sebeple, Banglades Anayasas: ile giivence altina alman temel hak ve
ozgilirliiklerin “list norm” statiistinde oldugunu soyleyebiliriz. Temel hak ve
ozgiirliiklerin yasa ile degistirilmesi de miimkiin degildir.

Banglades Anayasasinin Ugiincii Béliimiinde yer alan temel haklar ve
ozgiirliiklerin korunmasi igin yargi yolu aciktir. Anayasanin 44. maddesi ile
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102. maddesinin 1. fikras1 yukarida sayilan temel haklarin ihlali halinde
Yiiksek Mahkeme'nin Anayasa Yargisi Bolimiine basvuru hakkim
diizenlemektedir.

Banglades Yiiksek Mahkemesi

Banglades Yiiksek Mahkemesi, ilkedeki en yiiksek yarg: organidir ve iki
bolimden olusur: Anayasa Yargist Bolimii ve Temyiz Bolimii. Yiiksek
Mahkeme Baskani1 (Basyargig) hem mahkemenin hem de tilkedeki yarg:
organinin basidir. Mahkeme Baskanini Cumhurbagkani atar. Yiiksek
Mahkeme'nin tiyeleri ise Mahkeme Bagkanmin da goriisii alindiktan sonra
Cumhurbagkan: tarafindan atanir. Boliimler gerek tiyeleri gerekse islevleri
bakimindan birbirinden tamamen farklidir, fakat her ikisinin de bagkanligmni
Yiiksek Mahkeme Baskani yapar. Anayasanin 94. maddesinin 4. fikrasina gore,
Mahkeme Bagkan ve iiyeleri anayasal smirlar iginde kalmak sartiyla yargisal
gorevlerini yerine getirirken hicbir kisi veya makama bagl degildirler. Yiiksek
Mahkeme iiyelerinin calisma sartlari, iiyeligin sona erme halleri, mesleki
guvenceleri Anayasa ile diizenlenmistir. Yiiksek Mahkeme iiyelerinin
emeklilik yagi altmis yedidir. Su anda, Temyiz Boliimii'nde 11, Anayasa
Yargis1 Boliimii'nde ise 95 yargi¢ gorev yapmaktadir.

Banglades Basyargici,  Yiiksek Mahkeme'nin  bagkani  olarak
Mahkeme'nin boltimleri arasindaki baglantiy1r saglar ve boliimler arasindaki
yetki uyusmazliklarinda son sozii soyler.

Anayasa Yargisi Bolimii, anayasa yargisi alanindaki ilk derece
mahkemesi olarak temel haklarin korunmas: ve giiclendirilmesi icin devlet
makamlarinin, yerel yonetimlerin ve ilgili kisilerin eylem ve islemlerine kars:
yapilan bireysel basvurular: karara baglama yetkisine sahiptir. Buna ek olarak;
idari islemlerin yargisal denetimi, ticaret hukuku ve deniz ticareti
uyusmazliklarinda ilk derece mahkemesi sifatiyla; medeni hukuk ve ceza
hukuku alanlarinda da temyiz mahkemesi sifatiyla ¢alisir.

Banglades Yiiksek Mahkemesi'nin Temyiz Boliimii, Anayasa Yargisi
Boliimii'niin kararlarina ve talimatlarina kars: yapilan basvurulari inceler ve
karara baglar. Buna ek olarak, gormekte oldugu davalarla ilgili olarak gerekli
her tiirlii talimat1 verme yetkisine sahiptir.
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Temel Haklarin Korunmasi ve Anayasa Yargisi

Banglades Anayasasi’min 102. maddesi Yiiksek Mahkeme'nin Anayasa
Yargis1 Bolimii'ne idari ve yasal islemlerin yargisal denetimi yetkisini
vermistir. Buna gore, Anayasa Yargist Boliimii devlet makamlarinin ya da
yerel yonetimlerin eylem ve islemleri ile yargi yerlerinin ya da idari
makamlarin yargisal veya yari-yargisal islem, emir ve talimatlarin1 anayasaya
veya kanunlara aykir1 bulmasi halinde iptal edebilir.

Anayasa Yargis1 Bolimii, Jamil Huq vs. Bangladesh 34 DLR (AD) 125, K.
Hossain, C] davasinda, Anayasanin Baslangic Boliimii ile 7., 26. ve 108.
maddelerden hareketle su degerlendirmeyi yapmaistir:

“Bittin - bu  hiikiimler Dbirlikte degerlendirildiginde, Banglades
Anayasasi’nin bagimsiz bir devlet orgami olan Yiiksek Mahkeme’ye yarg:
alaninda tam yetki verdigi goriilmektedir. Yiiksek Mahkeme, Anayasaya ve
temel haklara aykir1 olarak kabul edilen yasalar1 gecersiz sayma yetkisine
sahiptir. Ayn1 sekilde, 102. madde de yiiriitme organimn islemleri ile yarg:
yerlerinin iglemleri ve kararlarinin denetlenmesi konusunda Yiiksek
Mahkeme'ye yetki vermektedir.”

Bu noktada, temel haklarin korunmasi konusunda Yiiksek Mahkeme’ye
verilen yetkinin idari islemlerin veya yarg: islemlerinin denetimi konusunda
verilen yetkiden daha genis bir uygulama alani oldugunu sdylemek gerekir.
Temel haklarin korunmasi ile ilgili 102. maddenin 1. fikrasi, Anayasa Yargisi
Boliimii'ne “temel haklar1 herhangi bir kisi veya kamu giicti kullanan bir kisiye
karst koruma” yetkisi tamimaktadir. Oysa, idari islemlerin ve vyargisal
islemlerin denetimi yetkisi sadece “devlet organlarinda veya yerel
yonetimlerde kamu giicti kullanan gorevlilerin islemleri i¢in” s6z konusudur;
“herhangi bir kisi” ifadesine burada yer verilmemistir.

Devletin taraf oldugu uluslararasi antlasma ve sozlesmelerden dogan
ylkiimliiltiklerin yerine getirilmesi konusuna gelince, bu konuda Yiiksek
Mahkeme'nin Temyiz Boliimti Hossain Md. Ersahd vs. Bangladesh and Others 21
(2001 BLD (AD) kararinda su degerlendirmeyi yapmuistir:

“Ulusal mahkemeler, devletin taraf oldugu uluslararas: sézlesmeleri
tamamiyla g6z ardi etmemelidir. Ulusal kanunlarin agik olmamas: ya da ig
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hukukta bir bosluk bulunmasi halinde, ulusal mahkemelerin uluslararasi
hukuka basvurmasi gerekir. Ulusal kanunlarin acgik oldugu hallerde ulusal
mahkemeler bu kanunlari uygular, fakat ulusal normla uluslararasi norm
arasinda bir uyusmazlik varsa bu duruma yasama organinin dikkatini
¢ekmelerinde fayda vardir.”

Insan Haklar1 Evrensel Bildirgesinin 13. maddesi, Banglades
Anayasasinin da 36. maddesi ile giivence altina alinmis bulunan
“vatandaslarin iilke dismna seyahat etme ve {ilkeye geri donme hakki”
konusunda, Govt. of Bangladesh vs. Delaware Hossain Sayedee (16 MLR (AD) 2011
410) davasinda, halihazirda Banglades Basyargici olan Muzammel Hossain
Yiiksek Mahkeme'nin Temyiz Boliimii'niin biitiin {iyelerinin oybirligi ile kabul
ettigi su degerlendirmeyi yapmuistir:

“Hiiktimet, ilgili kisinin yurt disina ¢ikisini engellemek istiyorsa, bunun
icin yapmasi gereken, ilgili kisiye kars1 bir dava acilmasi icin gerekli adimlar:
atmak ve ilgili kisinin yurt disina cikisini engelleyen bir mahkeme karari
almaktir. Herhangi bir kisinin yurt disinda hiikiimet karsiti propaganda
yapma ihtimalinin olmasi veya yurt disina ¢ikmasi halinde Banglades’te taraf
oldugu davalarda durusmalara katilamama ihtimalinin olmas1 gibi
gerekgelerle yurt disina ¢itkma hakkinin Hiikiimetin keyfi bir tasarrufuyla
kisitlanmasina izin verilmesi durumunda Anayasanin 36. maddesinin bir
anlami1 kalmaz. Anayasanin bekgisi olan bu Mahkeme, boyle bir uygulamaya
izin veremez.”

Banglades Yiiksek Mahkemesi kadin ve ¢ocuk haklarinin korunmas: ve
gliclendirilmesi konusunda da proaktif bir rol oynamistir. Gerek Banglades
tarafindan onaylanan uluslararas: sozlesmeler ve antlasmalardaki gerekse
ulusal Anayasa ve yasalardaki koruyucu hiikiimleri dikkate alan Yiiksek
Mahkeme, cinsiyet esitligi, kadinlarin ilerlemesi ve ¢ocuk haklarimin
korunmas: alanlarinda Banglades’in bolge tiilkelerine nazaran biiyiik mesafe
almasima 6nemli katki yapmustir.

Yiiksek Mahkeme'nin Temyiz Boliimii, A. Bakar Siddique vs. S M A Bakar
(38 DLR AD 107) davasinda, ulusal kanunlar karsisinda Birlesmis Milletler
Cocuk Haklar1 Sozlesmesi'ndeki “cocugun refahi” ilkesine tistiinlitk tanimistir.
Bu davada, “cocugun vesayeti konusunda, gerekirse Islam hukuku ilkelerinin
disina cikilarak, ¢cocugun refahimin saglanmasi agisindan akrabalari arasindan
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en uygun kisinin belirlenmesi ve ¢ocugun o kisiye verilmesi” yoniinde bir
karar ¢itkmuistir.

Ayni sekilde, Banglades Yiiksek Mahkemesi'nin gozalti, tutuklama,
basin ozgiirligili, din 6zgiirliigii, toplantt 6zglirltigi, ifade 6zgilirligi, riisvetle
miicadele, hukuk devletinin giiglendirilmesi konularinda verdigi ¢ok onemli
kararlar  iilkede = demokrasinin ve insan haklarimin  temellerini
saglamlastirmistir.

Bununla birlikte, Banglades Yiiksek Mahkemesi'nin denetim yetkisi
zaman zaman siirlandirilmistir. Ulkede askeri yonetimin hakim oldugu ve
Anayasanin yiiriirliigiiniin durduruldugu dénemlerde Yiiksek Mahkeme’nin
de yetkileri alinmistir. Banglades’te askerler yonetimi ele aldiklarinda sadece
iilkeyi baski ile idare etmekle kalmayip ayn1 zamanda asker iradesi ile anayasa
degisiklikleri de yapagelmislerdir. érnegin, devletin temel ilkelerinden biri
olarak kabul edilen sekiilerizm, 1977’de Anayasaya aykir1 bigimde
Anayasadan c¢ikarilmistir. 2005 yilina kadar, askeri yonetimin isbasina
gelmesiyle birlikte, Anayasanin iistiinltigtinii yitirdigi kabul edilmekteydi.

Yiiksek Mahkeme'nin her iki boliimiince verilen iki karar isin seyrini
tamamen degistirmistir. Once Anayasa Yargisi Bolimii'niin Besinci Degisiklik
Karar: olarak bilinen, Bangladesh Italian Marble Works Ltd vs. Government of
Bangladesh (BLT 2006 Special Issue) davasinda verdigi karar, sonra da Civil
Petition for Leave to Appeal No. 1044 of 2009 ve 1045 of 2009 davasinda Temyiz
Boliimii'niin verdigi karar bu konuda kilometre tasi niteligindedir.

Anayasa Yargis1 Boliimi, yukarida adi gecen davada, 6zel olarak 1979
yilinda askerlerin baskisi sonucu parlamento tarafindan onaylanan Besinci
Anayasa Degisikliginin, genel olarak askeri yonetimin yasalara ve anayasaya
uygunlugu sorununu irdelemistir. Yiiksek Mahkeme, gerek askeri yonetim
doneminde c¢ikarilan kanunlarin gerekse Besinci Anayasa Degisikliginin
Anayasaya aykir1 oldugunu belirterek her ikisini de hiikiimsiiz saymistir. Bu
kararda, askeri darbe yonetimlerinin hukuk dis1 oldugu ve hep 6yle olacag:
ifade edilmis, Anayasay1 ytirtirliikten kaldirip askeri yonetim tesis edenlerin
bundan boyle vatana ihanet suglamasiyla yargilanacag belirtilmistir.
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Anayasanin 102. maddesi kapsaminda gerek temel haklarin korunmasi
gerekse idari ve yargisal islemlerin denetlenmesi amaciyla acilan davalar
sonucu her yil ortalama 10.000 karar verilmektedir. Yiiksek Mahkeme
kararlarmin etkin bigimde uygulanmasi, yeni basvurular icin cesaret verici
olmaktadir. Kamuoyunun basin araciligiyla yargilama stireci hakkinda
bilgilendirilmesi, insanlar1 daha duyarli hale getirmis, toplumda devrim
niteliginde degisiklikleri beraberinde getirmistir. Biitiin bunlar, insan haklari,
hukuk devleti ve demokrasi alaninda 6nemli ilerleme saglamistir.

Kamu Yararina Dava A¢gma Hakki

Banglades gibi gelismekte olan {iilkelerde kamu gorevlilerinin denetimi
konusunda sorunlar yasanmaktadir. Kamu gorevlileri hesap verme konusunda
pek istekli degildir ve kanunlari uygulamas: gereken kisiler kimi zaman
karsimiza kanun dis1 eylemlerle ¢ikabilmektedir. Toplum igin ¢ok biiyiik 6nem
tasiyan konularda, ilgili kisilerin diistinceleri alinmaksizin ya diisiinceleri
sorulsa da yeterince dikkate alinmaksizin kamu gorevlileri tarafindan hayati
oneme sahip kararlar alinabilmektedir. Idari islemlere karsi sadece menfaati
haleldar olan kisilerin dava ag¢masma izin verilmesi, toplumun genelini
ilgilendiren kararlar alan kamu gorevlilerinde yargi denetiminden
kurtulabilecekleri izlenimini olusturabilmektedir. Bu tiir ihlallerde, yarginin
kendiliginden miidahil olamamasi insanlarin hukuk sistemine olan giivenini
zedeleyebilir. Banglades Yiiksek Mahkemesi, bu miilahazalarla 1996 yilinda
“Kamu Yararina Dava A¢ma Hakki1”n1 tanimistir.

Banglades Yiiksek Mahkemesi'nin Temyiz Bolimii, 1996 yilinin
Temmuz ayinda, Dr. Mohiuddin Farooque vs. Bangladesh & Others (Writ Petition
No. 998 of 1994) davasinda verdigi kararla Kamu Yararina Dava A¢gma Hakkin
kabul etmistir. Bu kararda, su degerlendirme yapilmaktadir:

“Toplumun genelini ya da bir boliimiinii etkileyen bir ihlal veya zarar
olmasi halinde, zarar goren kisilerden -vatandas olmak sart1 ile- herhangi biri,
herhangi bir vatandas ya da ulusal bir dernek (yabanci kuruluslarin subeleri



60 Anayasa Yargis1 29 (2012)

degil) Anayasanin 102. maddesi uyarinca temel haklarin ihlal edildigi
iddiastyla Yiiksek Mahkeme’de dava agma hakkina sahiptir.”

Bu kararla birlikte, dava ag¢gma hakkinin genisletilmesi Yiiksek
Mahkeme'nin yetki alanmin da genislemesini beraberinde getirmis; 6zellikle
insan haklari, ¢evre koruma ve hukuk devleti gibi toplumu ilgilendiren
konularda ilgili kisilere ve hiikiimet dig1 6rgiitlere de yarg: yolunu agmustir.

Yargy ile Yiiriitme Organlar1 Arasinda Ayrligin Saglanmasinda
Yiiksek Mahkeme'nin Rolii

Insan haklari ve hukuk devleti igin bagimsiz, giiglii ve proaktif bir yarg:
organinin varligr sarttir. Banglades’te, Yiiksek Mahkeme'nin yani sira, illerde
ve ilgelerde gorevli 1345 hakim ve savci gorev yapmaktadir. Ulke genelinde
hukuk davalari, ceza davalar1 ve ticaret davalart i¢in kurulan ilk derece
mahkemeleri ve temyiz ~mahkemeleri, “alt mahkemeler” olarak
adlandirilmaktadir. Adalet dagitma islevinde, alt mahkemeler ¢ok 6nemli bir
rol oynamaktadr.

Ancak, savalar yakin zaman kadar yiriitme orgam icinde yer
almaktayd: ve idari makamlardaki gorevliler de savalik makamma
getirilebilmekteydi. Anayasanin 22. maddesi, devlete yarg: ile yiiriitme
organlarini birbirinden tam olarak ayirma ytikiimliiliigi getirmekteydi ve bu
konuda kamuoyunun da biiytik bir destegi vardi. Bununla birlikte, hiikiimetler
hem kamuoyunun beklentilerini hem de Anayasanin agik hiikiimlerini
gormezden gelmekteydi.

Bu konu, Masdar Hossain (20 BLD 2000 AD 141) davasiyla Yiiksek
Mahkeme'nin oOntine geldi ve Temyiz Bolimii hiikiimete yonelttigi 12
direktifle yiiriitme organindan ayr1 ve bagimsiz bir yargi organinin
kurulmasim talep etti. Yiiksek Mahkeme, kilometre tasi niteligi tasiyan bu
kararinda, Anayasanin yiiriitme organindan ayr1 ve bagimsiz bir yargi organi
tesisi yoniindeki hiikmiinii “Anayasanin temeli” olarak nitelendirmis; bu
hitkmii hayata gegirmek igin ileri adimlar atilabilecegini, fakat kesinlikle bu
hiikimden taviz verilemeyecegini belirtmistir. Yargmimn bagimsizlig
ilkesinden, parlamento dahil olmak {tizere, hicbir devlet organi geri adim
atamaz.
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Mevcut hiikiimet, Yiiksek Mahkeme'nin talimatlarina uygun bigimde,
gerekli adimlar1 atmis ve 2009 yilinda parlamentoda kabul edilen Ceza
Yargilama Usulii Kanunu ile savcalar yiiriitme organindan ayrilarak yargi
organina katilmistir.

Cevre Adaleti: Yasama Hakki Saglikli Cevre Hakkini icerir

Iklim degisikligi, modern diinyanin karsi karsiya oldugu en biiyiik
sorunlarin basinda geliyor. Banglades, iklim degisikliginden en ¢ok etkilenen
iilkeler arasindadir. Banglades Yiiksek Mahkemesi, ¢evre korumayla ilgili
kanunlarin ve kurallarin ihlalini ©nleme konusunda proaktif bir rol
ustlenmekte ve ¢evre sorunlarina duyarh kararlar vermektedir.

1972 yilinda yapilan Banglades Anayasasi saglikli cevre hakkini temel
haklar arasinda saymamuistir. Bununla birlikte, Yiiksek Mahkeme'nin Temyiz
Boliimii, Dr. Mohiuddin Farooque vs. Bangladesh and others (BLD, 1997, p. 1)
davasinda, yasama hakkimnin bir geregi olarak ¢evre hakkini tamimistir. Buna
gore;

“Anayasamizin 31. ve 32. maddeleri yasama hakkini bir temel hak olarak
kabul etmektedir. Yasama hakkinin bir anlam tasimasi i¢in ¢evre koruma,
ekolojik denge, su ve hava Kkirliliginin 6nlenmesi sarttir. Bu nedenle; bu
sayilanlara karsi yapilan eylemler ya da bu sayilanlarla ilgili ihmaller de
yasama hakkinin ihlali sayilir.” (Choudry, J., para. 101)

Anayasa Yargisit Bolimt de Dr. Mohiuddin Farooque vs. Bangladesh and
others (48 DLR, 1996, p. 483) davasinda, yasama hakkinin insanlara hayvanlarin
sahip oldugu yasam kosullarindan daha ileri kosullarin saglanmasin
gerektirdigini; insanlarin temiz hava ve suya, normal bir yas ortalamasma
kadar hayatta kalmaya imkan verecek kosullara erisiminin yasama hakkinin
geregi oldugunu belirtmistir.

Bu kararlar sonucunda, saglikli bir ¢evrede yasama hakki Banglades
halki igin artik bir temel hak haline gelmistir. Mahkemenin bu igtihadi,
ozellikle kalkinma planlari ve yatirnm projelerinin siirdiiriilebilirliginin
incelenmesi agisindan yargi organlarinin omzuna ek bir sorumluluk
getirmektedir.
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Kadin Haklarinda ilerleme ve Cinsiyet Esitligi

Kadinlara erkeklerle esit haklarin saglanmasi, kadin haklar1 ve cinsiyet
esitliginin hayata gecirilmesi i¢in 6n kosuldur. Banglades Anayasasinin 28.
maddesi, cinsiyete dayali ayrimcilig1 yasaklamaktadir. Buna gore, kadinlar ve
erkekler devlette ve kamu hayatinin her alaninda esittir.

Ancak, Banglades gibi gelismekte olan bir iilkede ytizyillardir kiiltiirde,
degerlerde ve adetlerde yerlesmis bulunan esitsizlikleri birka¢ kanun maddesi
veya siyasi Onlem ile bertaraf etmek miimkiin degildir. Bu noktada, Banglades
Yiiksek Mahkemesi'nin yargisal aktivizmi devreye girmistir ve cinsiyet temelli
ayrimcilik, aile i¢i siddet ve tacizler karsisinda Yiiksek Mahkeme'nin
sergiledigi “sifir tolerans” tavri sayesinde Banglades bu alanda biiytik
ilerlemeler kaydetmistir.

Yargida kadinlarin temsili konusuna gelince, 2000 yilina kadar Yiiksek
Mahkeme'nin kadin {yesi hi¢ olmamisti. Bugiin itibariyle, Yiiksek
Mahkeme’de 6 kadin iiye bulunmaktadir, alt mahkemelerde ise 244 kadin
hakim ve sava gorev yapmaktadir. Kadin hakimlerin sayis1 giin gegctikce
artmaktadir ve daha da onemlisi kadin hakimlerin ¢ogu c¢ok kaliteli kararlar
vermektedir. Banglades yargisi farkli cinslerin temsilinde esitligi saglama
cabalarinda kesinlikle nitelik, yetkinlik ve kaliteden taviz vermemistir.

Bagimsizligina yeni kavusan bir iilkenin en {ist yargi organi olarak,
Banglades Yiiksek Mahkemesi, kuruldugu 1972 yilindan bu yana insanlar
arasinda ayrim yapmaksizin ve makul siireleri asmaksizin kaliteli bir yargi
hizmeti sunmak icin ¢aba sarf etmekte; tilkede hukuk devleti, insan haklar1 ve
demokrasinin giiglenmesine katki saglamaktadir.
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Movements of Rights and Freedoms in the 21st
Century and the Role of the Constitutional courts:
Bangladesh perspective

Muzammel Hossain"

Introduction: On December 12, 1948, shortly after the devastation of
World War II, the newly constitued United Nations General Assembly,
unanimously adopted the Universal Declaration of Human Rights (UDHR).

The declaration was the first international effort to limit the authority
and behavior of states and press upon them duties to their citizens. Although
the Universal Declaration of Human Rights is a non-binding declaration, it has
become the central component of the international customary law. Human
rights are the basic rights and freedoms without which a human being can not
survive with dignity and improve personality. Respect for inherent dignity and
equal rights of all human beings is the foundation of freedom, justice and

world peace.

Adherence to human rights norms alone may create a world
environment in which every human being irrespective of race, color,
nationality, language; religion, wealth or status shall enjoy freedom of speech,

movement, and belief and freedom from fear and want.

" Chief Justice of Bangladesh
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It deserves special mention that Bangladesh a developing country of a
vast population is a signatory to almost all the Covenants adopted by the
United Nations.

The Constitution of Bangladesh: The state of Bangladesh was born out of
a long and bloody struggle for independence at the cost of millions. The
Constitution of Bangladesh which is the embodiment of the will of the People
of Bangladesh is the supreme law of the land. The Constitution is founded on
the spirit of the independence struggle; democracy and secularism. The
Preamble of the constitution declares that that the realization of “Rule of law,
fundamental human rights and freedom, equality and justice” shall be a
fundamental aim of the state. The Constitution contains Chapter III under the
heading ‘Fundamental Rights” and incorporates therein nearly all the basic
rights enunciated by the Universal Declaration of Human Rights. Equality
before law, right to life, safeguards against arrest and detention, prohibition of
forced labour, freedom of movement, asembly, association, thought,consience,
speeech, religion, and profession,right to property and protection of home and
privacy of correspondces are some of the important Fundamental Rights under
the above Chapter.

Article 26 of the Constitution makes all existent laws inconsistent with
fundamental rights void to the extent of such inconsistency and further enjoins
upon the state not to make any law inconsistent with fundamental rights and
declares that any law so made shall, to the extent of such inconsistency, be
void.

In Bangladesh, Parliament has the exclusive legislative authority but the
Constitution curtails its plenery law making power for the protection and
promotion of fundamental rights.The Parliament is free to legislate but subject
to the provisions of the Constitiution. As such in the Constitution of
Bangladesh the Basic Human Rights enjoy the status of super law and immune
from any change or amendment. The fundmental rights as contained in
Chapter III are also judicially enforcable. Article 44 of the Constitution
guarantees the right to move to the High Court Division of the Supreme Court
of Bangladesh in accordance with Clause (1) of Article 102 for the enforcement
of the above mentioned fundamental rights.
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Supreme Court of Bangladesh: The Supreme Court of Bangladesh is the
apex court of the country comprising two divisions, the High Court Division
and the Appellate Division. The Chief Justice is the head of the Supreme Court
as well as the judiciary of the country. The President of the Republic appoints
the Chief Justice while other judges of the Supreme Court are appointed by the
President in consultation with the Chief Justice. Both the Divisions are separate
in their composition and functions but headed by one Chief Justice. Article
94(4) provides that subject to the provisions of the constitution the Chief Justice
and the other Judges shall be independent in the exercise of their judicial
functions. The tenure of office, procedure for removal from office, and
professional independence of the judges of the Supreme Court are all
mentioned and assured by the Constitution. A judge of the Supreme Court
retires at the age of 67 years. At present the approved number of judges in the
Appellate division is 11, while there are 95 judges in the High Court Division.

The Chief Justice of Bangladesh, who heads the Supreme Court
constitutes benches of both the Divisions and assigns specific jurisdiction
concerning competence. The High Court Division is the exclusive
constitutional court of first instance with competence to issue writs upon any
functionary of the state or of any local authority or any person for protection,
advancement or enforcement of fundamental rights and perform judicial
review of administrative actions. In addition, it has exclusive original
jurisdiction in admiralty and company matters and appellate and revisional
jurisdictions in respect of civil and criminal cases.

The Appellate Division of the Supreme Court of Bangladesh hears and
determines appeals from judgments, and orders of the High Court Division. In
addition, the Appellate Division has jurisdiction to make any order or direction
for doing complete justice in any cause or matter before it.

Enforcement of fundamental rights and Judicial Review:

Judicial review is the power of a court to declare illegal any action or
order of a public functionary or local authority or any judicial or quasi-judicial
act, order or proceedings of a court or tribunal subordinate to it or other
administrative organ and enforce their performance of statutory duty. Article
102 of the Constitution of Bangladesh vested the High court Division of the
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Supreme Court of Bangladesh with the competence of judicial review of
administrative or legislative actions.

In the case of Jamil Huq vs. Bangladesh 34 DLR (AD) 125, K. Hossain, CJ,
on reviewing the preamble, Article 7, Article 26 and Article 108 of the
Constitution observes as follows:

“A combined reading of the provisions set out above indicates that full
judicial power have been conferred by the Bangladesh Constitution on the
supreme judiciary as an independent organ of the state. It has power to declare
a law passed by the legislature inconsistent with the constitution or
fundamental rights ultra vires. The supreme judiciary has also been conferred
with the power of judicial review of executive acts and other judicial acts and
proceedings of subordinate courts and tribunals under Article 102.”

The scope of operation of fundamental rights is however wider than that
of judicial review of administrative actions and acts or proceedings of
subordinate courts. The High Court Division is empowered to enforce
fundamental rights under Article 102 (1) of the constitution against “any
person or authority including any person performing any function with the
affairs of the Republic”, but the judicial review applies to “a person performing
any function with the affairs of the republic or of a local authority” not to “any
person or individual”.

As far as the judicial enforcement of international obligations of the state
arising out of treaties or otherwise, the Appellate Division of the Supreme
Court of Bangladesh in the case of Hossain Md. Ersahd Vs. Bangladesh and
Others 21(2001) BLD (AD) held as follows:

“The national courts should not, I feel, straightway ignore the
international obligations, which a country undertakes. If the domestic laws are
not clear enough or there is nothing therein, the national courts should draw
upon principles incorporated in the international instruments. But in the cases
where the domestic laws are clear and inconsistent with the international
obligations of the state concerned, courts will be obliged to respect the national
laws, but shall draw the attention of the law makers to such inconsistencies”.
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While upholding the right of the citizens to leave the country and to
return freely as guaranteed under Article 13 of the Universal Declaration of
Human Rights and Article 36 of the Constitution of Bangladesh, Justice Md.
Muzammel Hossain (the incumbent Chief Justice of Bangladesh), representing
the unanimous view of the of the Appellate Division of the Supreme Court of
Bangladesh held, in the case of Govt. of Bangladesh VS. Delaware Hossain
Sayedee (16 MLR (AD) 2011 410), as follows:

“If the government wants to stop the petitioner from leaving the country
then it must start a specific case against him and get a custodial order by a
court of law. If the government is allowed to restrict a person from going
abroad at its discretion simply because he is going to make propaganda against
government policy or because he may be required to stand trial at a future
date, then Article 36 will become nugatory. This court being the custodian of
the Constitution can not condone such practice”.

The proactive role of the Supreme Court of Bangladesh for protection
and promotion of rights of women and children under the international
treaties and conventions ratified by Bangladesh as well as under the laws and
Constitution of the country has immensely helped Bangladesh to achieve its
advanced position in the region in the area of women empowerment, gender
equality and rights of the child.

In the case of A. Bakar siddique Vs. S M A Bakar (38 DLR AD 107) the
Appellate Division of the Supreme Court of Bangladesh placed the “Welfare of
the Child” principle of the UN Convention on the Rights of the Child above the
law and held that “the custody of a minor may be given to anyone of the close
relatives in consideration of the welfare of the minor even departing from the
principles of Mohammedan law regarding custody of the minor”.

In the same way numerous landmark judgments of the Supreme Court
of Bangladesh on preventive detention, freedom of press, police remand,
freedom of religion, right to assembly and right to expression of opinion,
elimination of corruption and adherence to rule of law have strengthened the
foundation of democracy and human rights in the country.

However, the power of judicial review of the Supreme Court of
Bangladesh was taken away on several occasions with the proclamation of
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martial law and suspension of the Constitution. In Bangladesh military rulers
not only ruled the country forcibly they also effected basic changes of the
constitution by military proclamations. In this process in 1977, secularism,
which is regarded as a fundamental principle of the state policy, was
unceremoniously removed from the constitution. Until 2005 it was accepted
that the Constitution loses its supremacy once it is placed under the
proclamation of martial law.

But the milestone verdict of the Appellate Division of the Supreme Court
of Bangladesh in Civil Petition for Leave to Appeal No.1044 of 2009 and 1045 of
2009 confirming with modification the historic judgment of the High Court
Division in the case of Bangladesh Italian Marble Works Ltd vs. Government of
Bangladesh, popularly known as the Fifth Amendment Case (BLT 2006 Special
Issue) has completely changed the situation.

In the above case the High Court Division of the Supreme Court,
reviewed the question of legality and the constitutionality of martial law, and
of course that of the Constitution (Fifth Amendment) Act, 1979, which was
effected through martial law proclamations and subsequently ratified by the
parliament, and then unambiguously ordained that both were thoroughly
vacuous of legal authority, ultra vires the constitution and, is hence, non est. It
has further been declared that the martial law will remain illegal forever and
the persons responsible for its proclamation be tried for treason.

On average every year about 10,000 Writ cases are instituted under
article 102 of the Constitution for protection or advancement of fundamental
rights or judicial review of administrative or legislative actions. The success
rate of writ or judicial review cases in the Supreme Court of Bangladesh is
encouragingly high. The success rate of court cases and the media publication
of case proceedings have made the people rights sensitized, brought
revolutionary changes in the society and effected significant advancement in
the area of human rights, rule of law and democracy.

Public Interest Litigation (PIL): In developing countries like Bangladesh
there is deficiency in proper accountability of public functionaries and in some
cases law enforcers are the violators. The public functionaries alone decide
matters of grave concern for the people who have little or no effective role or
voice. The principle that only the ‘persons aggrieved’ can initiate a legal action
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in all matters including the matters of general people’s concern virtually keeps
the public functionaries beyond judicial scrutiny for their actions in matters of
great public concern. This inaction of the judiciary may erode people’s trust
and confidence in the competence of the judiciary. In the above back drop,
concept of Public Interest litigation (PIL) was recognized by the Supreme Court
of Bangladesh in 1996.

In July, 1996 the Appellate Division of the Supreme Court of Bangladesh
while recognizing the principle of public interest litigation (PIL) in the case of
Dr. Mohiuddin Farooque vs. Bangladesh & Others (Writ Petition No. 998 of
1994), observed as follows,

“In so far as it concerns public wrong or public injury or invasion of
fundamental rights of an indeterminate number of people, any member of the
public, being a citizen, suffering the common injury or common invasion in
common with others or any citizen or an indigenous association, as
distinguished from a local component of a foreign organization, espousing that
particular cause is a person aggrieved and has the right to invoke the
jurisdiction under Article 102”.

The introduction of PIL has significantly widened the area of
competence of the Supreme Court of Bangladesh and substantially enhanced
access to justice for the concerned people or NGOs for common causes
including Human Rights, Conservation of Environment, and Rule of Law.

Supreme Court directives separate the judiciary from the executive
organ:

An independent, capable and proactive judiciary is indispensable for the
protection and advancement of Human Rights and rule of Law. In Bangladesh
besides the Supreme Court there is a statutory or subordinate judiciary,
comprising about 1345 judges and magistrates, which is located in each of 64
district headquarters and also in some sub-districts. The subordinate judiciary
consists of the courts of first instance as well as courts of appeal and revision
for civil, criminal and commercial cases. As such the subordinate judiciary
plays an important role in the dispensation of justice. But the magistracy part
of the judiciary remained with the executive branch of the government and
executive officers were appointed as magistrates. Article 22 of the Constitution
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enjoins upon the state a sacred duty to separate the judiciary from the
executive organ of the state and there was also a strong popular support for
this. But successive governments ignored the popular demand and showed
inexcusable inaction in the performance of sacred Constitutional duty.

In the above backdrop, the Supreme Court was approached and in the
Masdar Hossain case (20 BLD 2000 AD 141), the Appellate Division issued 12
directives upon the government for establishment of a separate and
independent judicial service.

In the above landmark verdict the Appellate division held, among
others, that the constitutional requirement of a separate and independent
judicial service is the “very fundamental and basic structure of the
constitution” which can be advanced but can not be interfered with even by
the parliament.

Pursuant to above directives the present government adopted and
passed in Parliament the Code of Criminal Procedure Amendment Act, 2009
providing for separation of magistracy from the executive branch and
incorporating the same in one independent judicial service.

Environmental justice: Right to life includes right to healthy
environment.

Climate change is one of the greatest common challenges facing the
modern world. Bangladesh is one of the worst affected countries in the world
by climate change effects. The Supreme Court of Bangladesh is playing a
proactive and visionary role in ensuring qualitative and timely adjudication of
cases involving infringement of laws or rules concerning conservation of
environment.

The Constitution of Bangladesh, 1972 did not explicitly provide for the
right to healthy environment as a fundamental right. The Appellate Division of
the Supreme Court of Bangladesh, in the case of Dr. Mohiuddin Farooque vs
Bangladesh and others (BLD, 1997, p.1) has expounded that “articles 31 and 32
of our Constitution protect right to life as fundamental right. It encompasses
within its ambit, the protection and preservation of environment, ecological
balance, free from pollution of air and water, sanitation, without which life can
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hardly be enjoyed. Any act or omission contrary thereto will be violative of the
said right to life.” (Choudhury, J, para. 101).

While the High Court Division, in the case of Dr. Mohiuddin Farooque
vs. Bangladesh and others ( 48 DLR, 1996, p. 438), stated that right to life
includes right to fresh air and water and a situation beyond animal existence in
which one can expect normal longevity of life.

As such, the right to healthy environment has now become a
fundamental right for Bangladeshi people as per above case laws. This position
puts additional responsibility upon the judiciary to ensure that rule of law is
guaranteed in cases where the sustainability of a proposed or undertaken
development project is in dispute and the victims of breach of public law and
the judicial precedent is appropriately dealt with by the judiciary.

Women empowerment and gender equality:

The respect for equal rights of men and women is the foundation of
women empowerment and gender equality. Article 28 of the Constitution of
Bangladesh prohibits discrimination on the ground of gender and also declares
equality of men and women in all spheres of the state and public life.

But good laws and best policies alone are not enough to bring an end to
century old inequality and disparity which is deeply ingrained in culture,
custom and values of developing countries like Bangladesh.

The judicial activism and zero tolerance policy of the Supreme Court of
Bangladesh against gender based violence, domestic violence, harrasment of
women and gender inequality have helped Bangladesh to achieve spectacular
advancement in women empowerment and gender equality.

As far as women representation in the judiciary is concerned, before 2000
there was no woman judge in the Supreme Court of Bangladesh. As of today
there are 6 women judges in the Supreme Court and 244 women judges and
magistrates in the subordinate judiciary. The number of women judges is
increasing day by day and more importantly, the majority of women judges
are contributing greatly in the dispensation of quality justice. The Bangladesh
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judiciary did not compromise the quality, competence and integrity while
striving to minimize gender imbalance.

Since its establishment as the apex court of a newly independent country
in 1972 the Supreme Court of Bangladesh is making relentless endeavor for
dispensation of quality justice without delay to all and strengthening rule of
law, human rights and democracy in the country.



