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Giircistan Anayasa Mahkemesi’'nin Kararlar Isiginda
Anayasal Hak ve Ozgiirliikleri Yeniden Diisiinmek

Zaza Tavadze'

1. Giris

Biitiin toplumlar daha dinamik, yenilik¢i ve rekabet¢i olmanin yollarim
aragtirmak zorundadir. Toplumun gelismesini saglamak igin, oncelikle istikrar
ve refahin giiclendirilmesi gerekir. Bu amaca ulagsmanin yolu, biitiin
vatandaslara kendilerini gerceklestirme imkaninin saglanmasindan geger.
Bunun pratik anlami, temel haklarin giivence altina alinmasi gerekliligidir,
¢iinkii herkesin onurlu bir yasam siirmesi ve kendini gerceklestirmesi ancak
insan haklar1 sayesinde miimkiin olabilir.

Insan haklarina saygi biitiin demokrasiler icin bir test niteligi
tasimaktadir. Insan haklarmi koruma mekanizmalarmmn etkili olmasi icin
standartlarin stirekli olarak iyilestirilmesi ve yenilenmesi gerekir. Bu alanda
ozgiiven yanhs olur, ¢linkii her giin toplumdan gelen yeni talepler ve
beklentilerle karsilasmaktayiz. Insan haklariyla ilgili faaliyetlerin siirekli bir
diyalog iginde ytiriitiilmesi sarttir.

2. Anayasal Hak ve Ozgiirliiklerin Gelistirilmesinde Giircistan
Anayasa Mahkemesi'nin Rolii

Insan haklar1 alanindaki siirekli gelisme ve yenilikler dikkate
alindiginda, Anayasa Mahkemelerinin ne kadar onemli bir rol oynamakta
oldugu daha iyi anlasilir. Toplumsal degisimler, somut bir durum igin yapilan
ve kabul edildigi donemde anayasaya uygun olan bir kanunun yeni toplumsal
gerceklik 151¢1nda anayasaya aykiri hale diismesine neden olabilir.! Ote

" Giircistan Anayasa Mahkemesi Baskanvekili

I Barak, Aharon The Judge in a Democracy, Princeton Univ. Prs. 2006, s. 8.
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yandan, anayasanin temel haklarla ilgili hiikiimlerinde 6zgiirliik, esitlik, ifade
ozgiirliigli vb. genel kavramlarla ilgili, soyut ve agik uglu ifadelere yer verilmis
olmasi nedeniyle bu hiikiimler yoruma agiktir? Bu hiikiimlerin
yorumlanmasinda nihai hakem, Anayasa Mahkemeleri olmaktadir. Yeni
demokrasilerde Anayasa Mahkemelerinin esas olarak insan haklarimin
korunmasi ve gelistirilmesi amaciyla kuruldugu dikkate alinirsa bu islevin
ozellikle yeni demokrasiler i¢in “hayati onem” tasidig1 daha iyi anlasilir.

Gilircistan “yeni demokrasiler” olarak nitelendirilen tilkeler arasinda yer
almaktadir. Yeni demokrasiler, hiikiimet olusumu ve hukuk kiiltiirii agisindan
sorunlu bir tarihsel mirasa sahiptir. Bu {ilkelerde insan haklarinin korunmasi
ve gelistirilmesi alaninda yerlesmis hukuk gelenekleri olmamas1 Anayasa
Mahkemelerinin islevini daha da 6nemli kilmaktadir.

Giircistan Anayasa Mahkemesi, Anayasay1 yorumlama yetkisini insan
haklarinin korunmasi yoniinde kullanmaktadir. Anayasa Mahkemesi'ne gore,
Anayasa hiikiimlerinin amaci temel haklara zarar vermek degil, bu haklar:
glivence altina almaktir. Anayasa Mahkemesi, son donemde verdigi kararlarda
insan haklar1 igin Ongoriilen koruma alanmi genisletmistir. Anayasa
hiikiimlerini yorumlarken, 6nceki kararlarina gore daha 6zgiirliikcii bir tutum
benimsemistir.

Glrcistan Anayasa Mahkemesi Biiylik Dairesinin toplanti ve gosteri
hakkina iliskin olarak kisa zaman 6nce vermis oldugu karar anayasal hak ve
ozgiirliiklerin genisletilmesine agik bir Ornektir. Bu karar, insan haklarin
koruma standartlarinin nasil degistigini ve ilerledigini en giizel bicimde ortaya
koymaktadir. Biiyiik Daire, Anayasa Mahkemesi'nin 6nceki yillarda belirledigi
standartlara gore daha da ileri bir koruma anlayis1 benimsemistir.

Bu davada, Anayasa Mahkemesi'nin oniinde birden fazla sorun vardi.
Sorunlardan ilki, kamu kurumlarinin giris kapisindan itibaren yirmi metrelik
alan iginde toplant1 ve gosteri diizenlemenin yasaklanmasiydi. Bu konu, 2002
yilinda da Anayasa Mahkemesi'nin oniine gelmis ve karara baglanmusti.
Mahkeme o donemde, davaya konu edilen kanun toplant1 yapmanin idarenin

2 Pinelli, Cesare The Concept and Practice of Judicial Activism in the Experience of Some Western
Constitutional Democracies, Juridica International, 2007, No. 2, ss. 31-37.
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isleyisine zarar verecegi ve kamu diizenini bozacag1 yerlerin listesini igerdigi
icin, bu kanunla getirilen smirlamanin anayasal sinirlar i¢inde olduguna
hitkmetmisti. Idari binalarin giris kapilarindan itibaren yirmi metrelik alan
icinde toplant1 diizenlemeyi yasaklayan bu hiikmiin Anayasa Mahkemesi'nin
oniine yeniden gelmesi iizerine Anayasa Mahkemesi daha onceki kararini
gozden gecirmek zorunda kaldi. Biiyiik Daire’ye gore, kamu kurumlarinin
normal islemesi toplumun vyararinadir. Toplanti ve gosteri diizenleme
ozglrligiintin kullanilma bicimi bazi1 hallerde toplum yarar ile gelisebilir ve
bu nedenle bu temel haklarin sinirlanmasi gerekebilir. Ornegin, askeri binalar,
ceza infaz kurumlar1 ve polis binalarinin yakinlarinda toplanma ve gosteri
diizenleme haklarmin smirlanmasi kabul edilebilir ve mesru gortlebilir.
Bunun disinda kalan hallerde, toplanma 6zgiirliigiiniin sinirlar1 somut olaylara
bakilarak  belirlenmeli, her olay  birbirinden bagmmsiz  olarak
degerlendirilmelidir.?

Bununla birlikte; kentlerin ve meskun mahallerin yerlesim planlari ve
idari binalarin kentlerdeki konumu dikkate alindiginda, dava konusu edilen
diizenleme kimi durumlarda toplanma ve gosteri diizenleme Ozgiirliigliniin
kullanilmasini imkansiz hale getirmekteydi. Idari binalarin birbirine yakin
oldugu yerlerde, bir idari binadan yirmi metre uzaklasmadan bagka bir idari
binaya rastlamak miimkiindiir. Dava konusu edilen diizenleme bu tiir spesifik
durumlar1 dikkate almaksizin, fazlasiyla genel bir sinirlama getirmekteydi. Bu
nedenle, Anayasa Mahkemesi bu diizenlemeyle getirilen sinirlamanin toplanti
ve gosteri diizenleme Ozgiirliigiinii imkansiz hale getirdigini ve bagvurulan
simnirlama  aracinin  sinirlamanin - mesru  amacim  astigini  belirterek bu
sinirlamanin anayasaya aykirt olduguna hiikmetti. Mahkeme boylece 6nceki
ictihadindan vazge¢mis oldu. Anayasa Mahkemesi'nin bu karari, Anayasa
Mahkemesi'nin temel hak ve Ozgiirliiklerin koruma diizeyini yiikseltmek
amaciyla igtihadini nasil degistirdigini ve daha yiiksek bir standardi nasil
benimsedigini en agik bicimde ortaya koyan bir 6rnektir.*

3 Glircistan Anayasa Mahkemesi Karari, Biiyiik Daire, N 482,483,487,502, Political Union of Georgia
-“Movement for Unified Georgia”, Political Party - “Conservative Party of Georgia” and citizens of
Georgia vs Parliament of Georgia, 2011.
4 Glircistan Anayasa Mahkemesi Karari, Biiyiik Daire, N 482,483,487,502, Political Union of Georgia -
“Movement for Unified Georgia”, Political Party - “Conservative Party of Georgia” and citizens of Georgia
vs Parliament of Georgia, 2011.
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Glircistan Anayasa Mahkemesi kararlarindaki ilerlemeyi gosteren ikinci
olay, toplanti ve gosteriler sirasinda anayasal diizenin degismesi icin siddete
veya isyana tesvikin yasaklanmasi sorunudur. Biiyiik Daire’ye gore, hiikiimeti
elestirmek, hiikiimet {iyelerinden birinin istifasin1 istemek ya da anayasada
diizenlenmis bulunan hiikiimet sisteminin degismesini talep etmek ifade
ozguirliigiine girer. Bu tiir elestiriler, anayasal diizeni degistirmek i¢in isyana
ve siddet kullanimina ¢agr1 seklini de alabilir. Anayasa Mahkemesi'ne gore, bu
cagr1 da ifade ozgiirliigli kapsaminda degerlendirilmelidir. Mahkemenin daha
onceki ictihadinin aksine, Biiyiik Daire Giircistan’daki anayasal diizenin
degismesi icin isyana veya siddete yapilan ¢cagrinin siddet eylemlerini zorunlu
olarak beraberinde getirmeyecegi diisiincesindedir. Biiyiik Daire’ye gore,
Giircistan’daki anayasal diizenin degismesi icin isyan ve siddete ¢agr1 yapilan
toplant1 ve gosterilerde devlet yetkilileri ancak somut sartlar1 dikkate alarak ve
gercekten bir siddet riski bulunmasi halinde ifade Ozglrligiini
sinirlandirabilir.

Anayasa Mahkemesi, dava konusu olan normun bu sekilde
yorumlanmas: gerektigini belirtti ve bu yorumdan hareketle s6z konusu
diizenlemenin anayasaya aykiri olmadigina hiikmetti. Bunu yaparken de ifade
ozgiirliigiiniin korunmasi igin yeni ve daha ileri standartlar belirledi. Giircistan
Parlamentosu, izleyen giinlerde Anayasa Mahkemesi'nin kararina uyarak
gerekli kanun degisikliklerini yapmis ve bu standartlar1 kabul etmistir.

Biiyiik Daire’nin toplanma ozgiirliigtine iliskin kararlar1 uluslararas:
alandaki ve Avrupa diizeyindeki en ileri standartlarla uyum icindedir. Bu
kararlarla Giircistan Anayasasi’'nda sayilan haklar i¢in daha iyi koruma sartlar:
olusturulmustur.

Son olarak, Anayasa Mahkemesi'nin yabancilarin haklarina iligkin olarak
verdigi bir karardan s6z etmek istiyorum. Bu vesileyle, Giircistan Anayasa
Mahkemesi'nin yabancilarin ve devletsizlerin anayasal hak ve 6zgiirliiklerinin
genisletilmesinde 6nemli bir rol oynadigini belirtmekte fayda vardar.

Kisa zaman once, Giircistan Anayasa Mahkemesi Hakkinda Kanun'un
anayasaya aykir1 oldugu iddiasiyla bir iptal davas1 agildi. Dava dilekgesinde,
bu kanunda yabancilara ve devletsizlere Anayasa Mahkemesi'ne basvuru
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hakkinin taninmamis olmasi elestirilmekteydi. Giircistan Parlamentosunun
savunmasinda ise, Anayasa Mahkemesi'nin yetkilerini diizenleyen anayasa
hiikiimlerinde devletsizlere ya da yabancilara Anayasa Mahkemesi'nde dava
agma hakki taninmadigr belirtilmekteydi. Anayasa Mahkemesi, verdigi
kararda anayasanin yurttaslarin iradeleri ile ortaya ¢iktigini ve bireylere hak
arama Ozgirliigli taninmasinin bu iradenin bir sonucu oldugunu belirtti.
Gircistan halki, bireylerin hak arama ozgtirliigtinti kabul etmistir. Bu
ozgilrlik, yurttaslar icin oldugu gibi yabancilar icin de gecerlidir. Anayasada
yabancilara yurttaglarla aymi temel haklar tanminmisken, bu haklarin
korunmasini isteme hakki bakimindan ayrim yapilmasi kabul edilemez.® Bu
nedenle, yabancilara ve devletsizlere Anayasa Mahkemesi'nde dava ag¢ma
hakki tanimmayan “Anayasa Mahkemesi Hakkinda Kanun” Anayasaya
aykiridir.

Bu kararla, Anayasa Mahkemesi'nde dava a¢ma hakki genisletilerek
yabancilara ve devletsizlere de bu hak taninmistir. Anayasa Mahkemesi'ne
yabancilar tarafindan agilan davalarda onemli bir artis olmustur. C)rnegin,
Giircistan Anayasa Mahkemesi halihazirda yabancilarin miilkiyet hakkina
iliskin bir basvuruyu incelemektedir.® Bu sekilde, Giircistan anayasal diizeni
icinde yabancilara taninan haklar uluslararas: alandaki ve Avrupa diizeyindeki
en yiiksek insan haklar1 standartlarna uygun olarak Onemli Olglide
gelistirilmistir.

3. Sonug

Bu sunumda, Giircistan Anayasa Mahkemesi'nin son donemde verdigi
bazi 6nemli kararlarindan kisaca s6z etmeye ¢alistim. Bu kararlar, Giircistan’da
insan haklar1 igin Ongoriilen giivencelerin gelistirilmesine katki yapmuistir.
Giircistan Anayasa Mahkemesi'nin uygulamalar1 dikkate alindiginda, hak ve
ozgilirliiklerdeki gelisme kaginilmaz bir siire¢ olarak karsimiza ¢ikmaktadir.
Anayasa Mahkemesi anayasal hak ve ozgirliiklerin genisletilmesi ve

5 Giircistan Anayasa Mahkemesi Karari, Biiyiik Daire, N 466, Public Defender of Georgia uvs.
Parliament of Georgia, 2010.

6 Dava Danimarka vatandagi bir kisi tarafindan acilmistir. Constitutional Claim of Citizen of
Kingdom of Denmark N 512 vs. Parliament of Georgia, 2011.
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korunmasi amaciyla yeni yorum yontemleri ve yaklasimlar benimsemekte; en
dogru ilkeleri yerlestirmeye calismaktadir.

Anayasalar gec¢miste yasanan olaylarla sekillenir, i¢inde yasadigimiz
zaman igin temel ilkeleri belirler ve gelecegi sekillendirir.” Anayasa
Mahkemeleri de toplumun gelecegini diisiinerek anayasal haklarin
genisletilmesi icin siirekli ¢aba gostermelidir. Anayasal haklar zaman iginde
ortaya ¢ikan yeni toplumsal, siyasal ve tarihsel kosullara uyum saglama
kapasitesine sahip olmalidir. Anayasa Mahkemesi, anayasanin bekgcisi olarak
bu gerekliligi her zaman g6z oniinde bulundurmaktadir.

7 Laurance H. Tribe and Michael C. Dorf, On Reading the Constitution, 1991, s. 97 — 117. Aktaran:
Barak, Aharon The Judge in a Democracy, Princeton Univ. Prs. 2006.
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Reconsidering Constitutional Rights and Freedoms in
the Light Of Recent Cases of Constitutional Court of
Georgia

Zaza Tavadze’

1. Introduction

Each society faces the challenge of how it can make itself dynamic,
innovative and competitive. For this reason every society must seek to ensure
its stability and prosperity. It can only do so by providing possibility for all its
citizens for self-fulfillment. In practice this means ensuring that everyone
enjoys fundamental rights since human rights are the basic guarantees that
every person will have chance to live a life of dignity and pursue opportunities
to realize one’s full potential.

Respect for human rights is the main challenge of every democratic
society. Human rights protection is not effective unless it is not accompanied
by the incessant and irreversible process of new standards implementation. In
this field, self-confidence is innappropriate, because everyday we face new
challenges and new expectations of society. Human rights activities shall be
conducted in view of the ongoing dialogue.

2. The Role of Constitutional Court of Georgia in developing
constitutional rights and freedoms

In view of the constant development of human rights, role of
constitutional courts is particularly important. Social changes sometimes lead
to a situation in which a law passed in the context of a certain reality and that

¥ Vice - President of Constitutional Court of Georgia



222 Anayasa Yargis1 29 (2012)

was constitutional at the time of its enactment becomes unconstitutional in the
light of new social reality.! Moreover, the fact that constitutional rights
provisions tend to be open-ended and abstract, general legal rules enshrining
liberty, equality, freedom of speech, etc, leave more room for judicial
interpretation than most statutes.? It is the constitutional court that appears to
be ultimate arbiter in this interpretation process. Historically constitutional
courts are set up in new democratic regimes. The establishment of
constitutional review is substantially linked with function of protection and
development of human rights and this function is vitally important in “new
democracies”.

Georgia belongs to the group of countries named “new democracies”
which, share difficult historical legacy from the perspective of government
formation and legal culture. In view of the absence of the valuable and reliable
legal traditions ensuring proper standards of human rights protection and
their development, role of Constitutional Court is particularly important.

Interpreting the Constitution, the Constitutional Court of Georgia
(hereinafter CCG) adheres to the principle that interpretation that will enhance
human rights protection shall be favored. It considers that purpose of every
constitutional provision is to preserve and not to harm fundamental Human
Rights. Recently, CCG interpreted the scope of constitutional provisions to
provide wider protection to individual rights than it’s been provided in the
previous judgments.

The clear example of extension of the scope of constitutional rights and
freedoms is recent judgment of the Grand Chamber of CCG about
constitutionality of the legislation on Assemblies and Manifestation with
respect to constitutional rights and freedoms, in particular freedom of
expression and freedom of Assembly. This decision is a classic example of how
human rights protection standards are changing and developing. In this case
Grand Chamber overruled the standards established in previous years by the

I Barak, Aharon The Judge in a Democracy, Princeton Univ. Prs. 2006, p. 8

2 Pinelli, Cesare The Concept and Practice of Judicial Activism in the Experience of Some Western
Constitutional Democracies, Juridica International, 2007, No. 2, pp. 31-37
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Constitutional Court. There were several important issues before Grand
Chamber of Constitutional Court:

The First — disputed legislation prohibited to hold an assembly and
manifestation in the vicinity of 20-meters from the entrances of certain
administrative buildings. The constitutional court had decided this issue in
2002. In its first judgment on the issue, the court held that the impugned norm
listed those very places where holding the assembly would prevent normal
discharge of the functions by the organizations and therefore would damage
the public order. Thus the court ruled that impugned norm was
constitutionally justified limitation of the fundamental rights. Recently rule
banning to hold assembly in vicinity of 20 meters from entrances of public and
administrative buildings was again challenged before the court. Constitutional
Court had to review its old ruling. Grand Chamber held that the normal
functioning of administrative and public bodies falls within the interest of the
society. The realization of freedom of assembly and manifestation may conflict
with this interest and therefore these fundamental freedoms may become
subject of limitation. For instance, prohibition of manifestations and assemblies
nearby administrative buildings such as military units or penitentiary and
police establishments might be admissible and justified. In other
circumstances, limitation of freedom of assembly should be decided case-by-

case.’

Furthermore, Grand Chamber hold that taking into account the
landscape of cities and populated areas, considering the location of the
administrative bodies and institutions, impugned norm makes realization of
the right of assembly and demonstration in some cases practically impossible.
Public and administrative buildings in certain cases are located so closely to
each other that the 20 meters from one building might overlap with 20 meters
radius of another administrative building. Challenged legislation introduced

3 Decision of Constitutional Court of Georgia, Grand Chamber, N 482,483,487,502, Political Union
of Georgia -"Movement for Unified Georgia”, Political Party - “Conservative Party of Georgia” and
citizens of Georgia vs Parliament of Georgia, 2011
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blanket restrictions without considering characteristics of certain buildings.
The court came to conclusion that legislation introduced blanket restrictions
which did not grant possibility of full realization of freedom of assembly and
limited constitutional right more than it was necessary to pursue legitimate
aim. Accordingly, the court declared this restriction unconstitutional. The court
reversed its old precedent and this judgment is classic illustration, how the
court reconsiders fundamental rights and introduces higher standards of

Human rights protection.?

The Second issue concerned the constitutionality of prohibition of
incitement for subversion or violent change of the constitutional order of
Georgia during manifestation and assembly. The Grand Chamber held that
criticism towards the government or demanding resignation of particular
member of government and calls for change of constitutional form of
government is protected speech under the constitution. Such criticism may
turn into demands for subversion or violent change of the constitutional order.
According to the court, even such demands are protected by the constitution of
Georgia. In contrast to previous decision of the CCG, the Grand Chamber
declared that speech calling for subversion or violent change of the
constitutional order of Georgia per se should not be regarded as the real risk of
violent actions. According to the court the state authorities should be entitled
to restrict freedom of expression if only the context of statements for
subversion or violent change of the constitutional order of Georgia shows real
danger of violence.

The court considered that the impugned norm could and should be
interpreted this way and therefore it did not uphold the constitutional claim.
However, it established new and higher standards of protection of freedom of
expression. Subsequently the parliament of Georgia implemented standards
established by the decision in the legislation by means of legislative
amendments.

4 Decision of Constitutional Court of Georgia, Grand Chamber, N 482,483,487,502, Political Union
of Georgia -"Movement for Unified Georgia”, Political Party - “Conservative Party of Georgia” and
citizens of Georgia vs Parliament of Georgia, 2011
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Henceforth, the decision of the Grand Chamber on freedom of assembly
complies with the highest international and European standards and creates
better conditions and atmosphere for realizing this right in constitutional legal
order of Georgia.

Last but not least, I would like to highlight how the court promoted
foreigners rights in constitutional legal order of Georgia. It should be
mentioned that CCG plays significant role in developing and expanding the
scope of constitutional rights and freedoms of stateless persons and foreigners.

Recently, Constitutional Court was asked to recognize unconstitutional
norm of “Organic law on the Constitutional Court of Georgia” which enlists
who are entitled to apply to the court. It excluded foreigners and stateless
persons from the list of potential petitioners. The case was particularly
complicated by the fact that the respondent — Representative of Parliament of
Georgia, was arguing that the norm of the constitution which sets forth
competences of constitutional court did not grant the right to apply to the
constitutional court to foreigners and stateless persons. The court declared that
the constitution expresses the will of the citizens that individuals shall have the
remedy to protect their rights. However this aim may not be achieved through
the approach differentiating between citizens and foreigners since they are
equally entitled to the fundamental human rights recognized by the
constitution.” Thus, the court upheld the constitutional claim and declared
unconstitutional norm of “Organic law on the Constitutional Court of Georgia”
which did not grant foreigners and stateless persons the right to apply to

constitutional court.

Consequently, the door of the court is now open for much more litigants,
inter alia for foreigners and stateless persons. Consequently, the number of

foreigner applicants has significantly grown. For instance, at the very moment

% Decision of Constitutional Court of Georgia, Grand Chamber, N 466, Public Defender of Georgia
vs. Parliament of Georgia, 2010
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CCG is considering the case regarding property rights of foreigners.®
Accordingly, the recognition and the realization of foreigners’ rights have
substantially evolved in constitutional order of Georgia in accordance with

highest international and European human rights standards.
3. Conclusion

In this report we have briefly reviewed recent landmark decisions of
Constitutional Court of Georgia. We have attempted to illustrate, that as a
result of these decisions, the guarantees of human rights has steadily increased
in Georgia. In the light of practice of CCG it becomes highly evident that the
development of rights and freedoms is inevitable process and hence the
interpretation of the constitutional rights and freedoms, methods of
interpretation of constitutional provisions, approaches and established
principles by the court are sufficient basis to assume that promotion and
extension of scope of constitutional rights and freedoms will necessarily

continue.

Constitutional courts has to constantly provoke further development of
constitutional rights, simply because, it is well-known that the constitution
reflects events of the past, lays down the foundation for the present and
determines how the future ought to look like.” Therefore constitutional rights
must be capable of growth and development over time to meet new social,
political and historical realities. Constitutional court is a guardian of the
constitution and therefore it always takes these considerations in mind.

¢ Constitutional Claim of Citizen of Kingdom of Denmark N 512 vs. Parliament of Georgia, 2011

7 Laurance H. Tribe and Michael C. Dorf, On Reading the Constitution, 1991, p. 97 — 117 citied in
Barak, Aharon The Judge in a Democracy, Princeton Univ. Prs. 2006, p.



