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Macaristan Anayasa Mahkemesi'nin Yetkilerinde
Degisiklik

Prof. Dr. Péter Paczolay™

1990-2011 Dénemindeki Yetkiler

Macaristan’da 1989 yilinda kabul edilen Anayasa Mahkemesi Hakkinda
Kanun ile kurulan anayasa yargisi sistemi Avrupa modelini esas almakla
birlikte  farkli  {ilkelerdeki uygulamalardan esinlenilerek  Anayasa
Mahkemesi'ne ¢esitli yetkiler taninmisti. Bu yetkiler arasindan gegis
doneminde en ¢ok One c¢ikani, yurttas sikayetlerini inceleme yetkisi oldu.
Yurttas sikayeti usulii, yiiriirlitkteki kanunlarin biitiin yurttaglar tarafindan
Anayasa Mahkemesi'nde dava konusu edilmesine imkan vermektedir.
Kanundan dogrudan zarar gorme sarti aranmaksizin, herkes kanunlarin
anayasaya aykiriligr iddiasi ile anayasa sikayetinde bulunma hakkina sahiptir.
Anayasa sikayeti usulii ile ¢ok sayida kanuna kars1 dava agilmistir. Macaristan
Anayasa Mahkemesi'nin bir diger 6zgiin yetkisi, yasama ihmalinin tespiti
yetkisidir. Anayasa Mahkemesi, Oniine gelen uyusmazliklarda, yasama
organinin anayasadan dogan bir ytikiimlaligiinii ihmal ettigini tespit ederse
re’sen harekete gecerek gerekli diizenlemenin yapilmasi yoniinde yasama
organina talimat verebilir.

Yukarida sayillan usuller, kanunlarin soyut denetimine imkan
vermektedir. Somut norm denetimi de iki sekilde miimkiindiir. Ik olarak;
mahkemeler bir davada uygulanmasi gereken normun anayasaya aykiri
oldugu kanaatine varirsa, goriilmekte olan davayi durdurarak s6z konusu
normun anayasaya aykirilifi sorununu Anayasa Mahkemesi'ne gotiirme
yetkisine sahiptir. Tkinci olarak; herkes anayasada giivence altina alinan temel

I Tiirkiye Anayasa Mahkemesi'nin 50. kurulus yildéniimii igin diizenlenen uluslararasi
sempozyumda sunulmustur. (Ankara, 25-26 Nisan 2012)

" Macaristan Anayasa Mahkemesi Bagkan1
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haklara aykir1 bir normun veya islemin uygulanmasindan dogan zararimni
gidermek igin olagan yarg1 yollarin: tiikettikten sonra Anayasa Mahkemesi'ne
bireysel basvuru hakkina sahiptir. Bu usulde Anayasa Mahkemesi,
mahkemelerce verilen kararlarin ya da idari islemlerin degil s6z konusu
uyusmazlikta mahkemelerce uygulanan yasal diizenlemelerin anayasaya
uygun olup olmadigini inceler. Bagvurunun hakli bulunmasi halinde Anayasa
Mahkemesi anayasaya aykir1 oldugu tespit edilen diizenlemenin iptaline karar
verir. Bireysel basvuru usuliinde Anayasa Mahkemesi'ne taninan yetkinin
smirli olmasi nedeniyle bu usul ¢ok ragbet gormemektedir. Bireysel bagvurular
Anayasa Mahkemesi'nde acillan toplam dava sayisinin sadece %2’sini
olusturmaktadir. Anayasada gilivence altina alinan temel haklarin korunmasi
alaninda, Macar Anayasa Mahkemesi'nin yetkisi Avrupa’daki diger Anayasa
Mahkemelerinin sahip oldugu yetkiler kadar genis degildi. Anayasa
Mahkemesi'nin yetkileri 2011’de kabul edilen ve 1 Ocak 2012 itibariyle
yiiriirliige giren yeni Anayasa ile degismistir. izleyen béliimlerde bu degisiklik
hakkinda bilgi verilecektir.

Genel Yargi Diizeni Ile ligkiler

Anayasa Mahkemesi'nin yetkileri ve dava usulleri aym zamanda
Anayasa Mahkemesi'nin genel yarg: diizeni ve 6zellikle de Yiiksek Mahkeme
ile iligkileri tizerinde belirleyici etkiye sahiptir. Anayasa Mahkemesi ile genel
yargl diizeni arasindaki iliski bagka tilkelerde oldugu gibi Macaristan igin de
hassas bir konudur. Bu nedenle, bu konu hakkinda bazi bilgileri sizinle
paylasmak istiyorum. Macaristan’da Anayasa Mahkemesi ile genel yarg:
yerlerinin etkilesim i¢inde oldugu baslica dort alan bulunmaktadir.

Bunlardan ilki, genel mahkemelere tanmnan somut norm denetimi
istemiyle Anayasa Mahkemesi'nde dava agma yetkisidir.? 2007 yilina kadar,
somut norm denetimi i¢cin Anayasa Mahkemesi'ne yapilan basvuru sayis1 yillik
olarak 30'u gegmemekteydi. Bundan sonraki iki yil icinde dava sayisinda hizli
bir artis gozlenmistir. Bu artis, park cezalarmna iliskin davalarla ilgilidir.

2 Anayasa Mahkemesi Hakkinda Kanun'un 38. maddesine gére, “Hakim, goriilmekte olan bir
davada uygulanmasi gereken normun anayasaya aykirt oldugu kanaatine varirsa, davayi
durdurarak s6z konusu normun anayasaya aykiriligi sorununu Anayasa Mahkemesi'ne gotiiriir”.
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Yasadisi park ve ceza uygulamasindan dogan davalar nedeniyle Anayasa
Mahkemesi'ne ytizlerce itiraz bagvurusu yapilmstir.

Anayasa Mahkemesi ile genel yargi diizeninin karsi karsiya getiren
ikinci konu, Yiiksek Mahkeme tarafindan verilen Ictihad: Birlestirme
kararlarmin Anayasa Mahkemesi tarafindan denetlenmesidir. Kanunlarin
yorumlanmasinda iilke genelinde birlik saglamay1 amaglayan Igtihad:
Birlestirme kararlarinin Anayasa Mahkemesi'nce denetlenmesine iligskin olarak
Anayasada ve kanunlarda agik bir diizenleme bulunmadigl i¢in Anayasa
Mahkemesi bu konuda uzun siire ¢ekingen davranmustir. Ancak 2005 yilinda
verdigi bir kararla ilk kez boyle bir denetim yolunu kullanmis ve Yiiksek
Mahkeme’ce verilen bir Ictihadi Birlestirme kararmi iptal etmistir. Ertesi yil
verdigi bir bagka kararla da bu yetkisini pekistirmistir.> Yeni kabul edilen
Anayasa Mahkemesi Hakkinda Kanun, Yiiksek Mahkeme igtihatlarinin
denetimine iliskin soru isaretlerini gidermek amaciyla, Anayasa
Mahkemesi'nin bu konudaki yetkisini agik¢a diizenlemistir.*

Iki yarg: diizeni arasindaki iigiincii etkilesim alani, bireysel basvuru
yoludur. Bu yila kadar, Anayasa Mahkemesi genel mahkemelerin kararlarimi
ancak mahkeme kararma gerekge tegkil eden yasal diizenlemenin anayasaya
aykir1 olmas1 halinde denetleyebiliyordu. Mahkemece uygulanan kanun
anayasaya aykiri olmamakla birlikte, adil yargilanma hakkimin ihlali halinde
ise genel mahkemelerin kararlarina karsi, AIHS'nin 6. maddesi kapsaminda,
dogrudan Strazburg Mahkemesi'ne gidilebilmekteydi. (Yani bu halde dahi
Anayasa Mahkemesi'nce denetim mimkiin degildi.) Bu “smirli” bireysel
basvuru usulii yeni Anayasa tarafindan da kabul edilmistir; fakat Anayasada
yapilan en onemli degisiklik, “gercek” bir bireysel basvuru usuliiniin kabul
edilmesidir.

Son olarak, Anayasa Mahkemesi eski Anayasa déneminde, esasen idare
mahkemelerince kullanulmas1 gereken bir takim yetkilere sahipti. Yerel
yonetimlerce yapilan diizenleyici islemlerin kanunlara uygunlugunun
denetlenmesi aslinda bir anayasaya uygunluk denetimi olmadig:1 halde,

3 Macaristan Anayasa Mahkemesi, Karar 42/2005. (XL.14) ve Karar 70/2006. (XIL.13.). Bu kararlara
Anayasa Mahkemesi'nin ana sayfasindan erisilebilir: http:// www.mkab.hu/ index.php?id
=decisions.

42011 y1li 151 sayili Anayasa Mahkemesi Hakkinda Kanun, 37. madde.
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bolgesel yonetimlerdeki yetkili makamlarin yerel diizenlemelere kars1 agacagi
davalar1 karara baglama yetkisi Yerel Yonetimler Kanunu ile Anayasa
Mahkemesi'ne verilmisti.> Yeni Anayasa, bu yetkiyi Anayasa Mahkemesi'nden
alarak genel mahkemelere vermektedir. Anayasanin 25. maddesine gore, yerel
yonetimlerce yapilan diizenleyici islemlerin kanunlara aykiriigr iddias: ile
agilacak davalar genel mahkemelerin gorev alani i¢cinde yer almaktadir.

Anayasa Mahkemesi ile genel mahkemeler ve oOzellikle de Yiiksek
Mahkeme (ad1 “Kuria” olarak degistirilmistir.) arasindaki iliski gerginliklere
aciktir. Macaristan’da bugiine kadar giin yliztine ¢ikan iki gerginlik
yasanmistir. Ilk olarak, Anayasa Mahkemesi'nin genel mahkemelerce verilen
kararlarin anayasaya uygunlugunu denetleme talebi yakin zaman oncesine
kadar Yiiksek Mahkeme'nin karsi goriisii dogrultusunda Parlamento
tarafindan geri g¢evrilmistir. Ikinci olarak, Ictihatlar1 Birlestirme kararlarinin
denetlenmesi Yiiksek Mahkeme tarafindan sert bigimde elestirilse de Anayasa
Mahkemesi bu yetkiyi sonunda kullanmistir. Bununla birlikte, bu gerginlikler
higbir zaman acglk c¢atisma ile sonuglanmamus; iligkiler daha ziyade
centilmenlik kurallar1 cercevesinde yiiriitiilmiistiir.° Kisisel tecriibelerimden
hareketle belirtmek isterim ki, iki kurum arasindaki iligkilerin isbirligi
cercevesinde yiiritiilmesi sadece kurumlarimizin degil, ayn1 zamanda -ve
daha da 6nemlisi- yurttaglarimizin da ¢ikarimna olacaktir.

Macaristan’da 2011 Anayasa Degisikligi

Macaristan’da son donemde yasanan gelismeler anayasa yargisinin
siyasetten bagimsiz olarak degerlendirilemeyecegini, siyasetle c¢ok yonli
etkilesim icinde oldugunu bir kez daha gosterdi. Macaristan gibi, Anayasa
Mahkemesi'nin etkin role sahip oldugu tiilkelerde anayasa yargisi ile siyaset
arasindaki iliski daha da hassastir. 20 yilik gegis doneminden sonra,
Macaristan’da “Temel Kanun” olarak adlandirilan yeni bir Anayasa yapildi.
2011"de kabul edilen yeni Anayasa 1 Ocak 2012 itibariyle yiirtirlige girmis
bulunmaktadir. Anayasa degisikligi bircok tartismay1 beraberinde getirmistir.
Tartismalarin yogunlastigir konularin basinda anayasa yargisina iliskin olarak

%1990 yili LXV sayil Kanun.

® Bu iliski hakkinda daha genis bilgi icin: Gdbor Halmai, Who is the Main Protector of
Fundamental Rights in Hungary? The Role of the Constitutional Court and the Ordinary Courts,
in: Jiri Priban/Pauline Roberts/James Young (eds.), Systems of Justice in Transition, 2003, 50-75.
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yapilan degisiklikler gelmektedir. Bu nedenle, Anayasada yapilan degisiklikler
hakkinda kisaca bilgi vermek istiyorum. Anayasa yargisinin —gegis
donemindeki siyasi etkisi ve karsilastigi tepkiler, hukuk-siyaset iligkisi
hakkindaki bitmeyen tartisma gercevesinde degerlendirilmelidir.

Yirmi yillik anayasa yargisi deneyiminden sonra, 2010 ve 2011 yillarinda
Anayasa Mahkemesi'nin yetkilerine iliskin olarak koklii degisiklikler yapildi.
2010 genel secimlerinde Parlamentoda ficte iki ¢cogunluga ulasarak anayasa
degisikligi i¢in gerekli say1y1 saglayan siyasal iktidar, bir anayasa degisikligi ile
Anayasa Mahkemesi'nin yetkilerini daraltti. Teklifin ilk halinde biit¢e kanunu,
sosyal giivenlik kanunu ve vergi kanunlarinin Anayasa Mahkemesi denetimi
disna cikarilmasi Ongoriiliiyordu. Bir ay sonra kabul edilen Anayasa
degisikliginin nihai hali, bu kanunlar1 denetim disina ¢ikarmadi fakat
denetimin kapsamini daraltti. Buna gore, biitce ve vergi kanunlar1 ancak ve
sadece yasama hakkina, insan onuruna, kisisel verilerin korunmasini isteme
hakkina, diistince 6zgiirliigiine, din ve vicdan 6zgiirliigiine ya da vatandaghk
hakkma aykiriik iddiasiyla dava acgilmasi halinde anayasaya uygunluk
denetimine konu edilebilir. Bu sekilde, Macaristan Anayasa Mahkemesi'nin
yetkileri yirmi yil icinde ilk kez simirlandirilmis oldu. 2011 yilinda kabul edilen
yeni Anayasa da maalesef bu sinirlamalar1 aynen korumustur. Anayasa
Mahkemesi'nin olusumuna ve yetkilerine iliskin olarak da 6nemli degisiklikler
yapilmistir. Anayasa Mahkemesi'ndeki dava usullerinden soyut anayasa
sikayeti kaldirilmis, buna karsiik kamu kurumlarmnin birel islemlerine kars:

bireysel basvuru usulii kabul edilmistir.

Mahkemenin olusumu ve iiyelerin belirlenmesine iliskin olarak yapilan
degisiklikleri su sekilde &zetleyebiliriz: Uye sayis1 11’den 15’e, iiyelerin gorev
stiresi de 9 yildan 12 yila c¢ikarilmigtir. Mahkeme Baskanini se¢me yetkisi
Mahkemeden alinarak Parlamentoya verilmigtir. Parlamentonun {tigte iki
cogunluk ile segecegi baskanin gorev siiresi, iiyelik siiresiyle ayni olacaktir.
Uyelerin Parlamento tarafindan secilmesi konusunda degisiklik yoktur, fakat
Parlamento biinyesindeki Se¢im Komitesi'nin yapisinda degisiklige gidilmistir.
Onceden, Parlamentodaki biitiin partiler Se¢im Komitesi'nde esit olarak temsil
edilmekteydi. Yeni diizenlemeye gore, partiler Secim Komitesi'nde
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Parlamentoda sahip olduklar1 milletvekili sayisiyla orantili bicimde temsil
edilecektir. Bu degisikligin gerekcesi, Anayasa Mahkemesi'ne iiye se¢imi
konusunda partiler arasinda ¢ikmasi olasi anlagsmazliklarin esit temsil
nedeniyle asilamamasi ve bos {iyeliklere se¢im yapilamamasidir. Yeni
diizenleme sayesinde, daha once bir tiirlii segilemeyen iki {iye kisa siire iginde
secilerek gorevlerine baslamistir. Bu siirecte bir¢ok kisi, secilen tiyelerin iktidar
partisinin etkisi altinda kalacagi diisiincesiyle cekincelerini dile getirmisti.
Fakat, Anayasa Mahkemesi'ne iiye seciminden kisa siire sonra yeni iktidar
tarafindan Parlamentodan gegirilen bir kanuna kars: acilan bir davada, yeni
iiyeler bu kanunun iptali yoniinde oy kullanmak suretiyle yargiclarin
“vefasizlik yiikiimlaligti"nti en glizel bicimde yerine getirmislerdir.
Parlamento ile Anayasa Mahkemesi'ni karsi karsiya getiren bir diger ornek,
devlet biitcesinden 6denen “utanmazca yiiksek” kidem tazminatlar: {izerinden
%98 oraninda cezai vergi alinmasini ongoren kanunla yasandi. Anayasa
Mahkemesi'nin 1990 yilinda, 903/B/1990 sayili kararla kabul ettigi yerlesik
ictihadina aykir1 olarak, bu vergiyi 1 Ocak 2010 tarihinden itibaren
uygulanmak {izere ge¢mise etkili bicimde getirmek isteyen Parlamento bu
amacla bir de Anayasa degisikligi yapti. Anayasa Mahkemesi, bu Anayasa
degisikligini dikkate almaksizin, cezai verginin gecmise etkili olarak
uygulanmasini  6ngdren kanun hiikmiiniin Anayasaya aykir1 oldugunu
belirterek bu hiikmti iptal etti.”

Anayasa  degisikligine iliskin olarak farkli  degerlendirmeler
yapilmaktadir. Avrupa Konseyi Venedik Komisyonu, yeni Macaristan
Anayasas1 hakkinda hazirladig miitalaada, Anayasa Mahkemesi'nin 1990’dan
bu yana Macaristan’daki kuvvetler ayrilig1 (frenler ve dengeler) sistemi iginde
hayati bir rol oynadigim ifade etmektedir. Bunun yani sira, Mahkeme nin
verdigi Kkararlarla uluslararasi alanda saygin bir konuma ulastig:
belirtilmektedir.s

7 Macaristan’in yeni anayasast hakkinda bakimiz: Kriszta Kovics/Gdbor Attila Téth, Hungary's
Constitutional Transformation. European Constitutional Law Review, 7(2) (2011), 183 - 203; Lordnt
Csink/Baldzs Schanda/ Andrds Varga (eds.), The Basic Law of Hungary - A First Commentary, 2012.
8 Venedik Komisyonu, Opinion on the new Constitution of Hungary, CDL-AD(2011)016, paragraf
91.
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Venedik Komisyonu'na gore, Anayasa Mahkemesi'nin olusumunda ve
tiyelerin secim usuliinde yapilan degisiklikleri yetki konusunda yapilan
degisikliklerle birlikte degerlendirmek gerekir. Venedik Komisyonu, bireysel
basvuru usuliiniin kabul edilmesini ve Anayasa Mahkemesi'ne genel
mahkemelerce verilen kararlarin anayasaya uygunlugunu denetleme
yetkisinin tanimnmasini olumlu bir gelisme olarak gormektedir. Bununla
birlikte, Anayasa Mahkemesi'nin yetkilerine iliskin olarak 2010 yilinda yapilan
yetki kismntistnin yeni Anayasa ile de benimsenmis olmasi Komisyon
tarafindan endiseyle karsilanmaktadir. Venedik Komisyonu'na gore, yeni
Anayasadaki baz1 hiikiimler Anayasa Mahkemesi'nin Macar hukuk diizeninin
anayasalligini saglama islevini zayiflatabilir.’

9 Ibid., paragraf 93, 97.
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CHANGES IN THE COMPETENCES OF THE
HUNGARIAN CONSTITUTIONAL COURT

Prof. Dr. Péter Paczolay™

Competencies between 1990 and 2011

The introduction of judicial review in the 1989 Act on the Constitutional
Court followed the European model with a mixture of competences taken from
various examples of other constitutional courts. Among the proceedings, the
one that became most prominent during the transition period was the posterior
constitutional review of legislation initiated by individuals (actio popularis).
Anyone could submit such requests without need to show personal injury,
which led to a great number of cases. Another specificity of Hungarian
constitutional justice was the procedure for legislative omission: the CC could
proceed ex officio in cases when the legislative organ created an
unconstitutional situation by omitting to carry out its legislative duty. In the
case of declaration of such omission, the legislative body must perform the
order of the CC concerning the preparation of the required legislation.

While these two were abstract procedures, concrete cases came to the CC
in two ways. Firstly, ordinary judges can suspend the proceedings and initiate
the procedure before the CC when they consider a legal norm applicable in the
case as unconstitutional. Secondly, anyone may turn to the CC with a
constitutional complaint after having unsuccessfully tried all other means to
gain legal remedy, when they consider their rights have been violated by the
application of an wunconstitutional legal provision. Such constitutional
complaints also represent posterior norm control, since the CC only reviews

I Presented at the International Symposium on the occasion of the 50th anniversary of the
Constitutional Court of Turkey, Ankara, April 25-26

" President, Constitutional Court of Hungray
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the constitutionality of the statutes applied by ordinary courts and not the
question of whether the given decision of a court or an administrative
authority has violated a constitutional right of the claimant. The CC can
provide as the sole remedy to such injuries the prohibition of further
application of the statute found to be unconstitutional in the case of the
claimant. Owing to these limitations, the claims related to constitutional rights
made up only a mere 2% of the total number of claims. As regards claims
related to constitutional rights, the power of the CC was not as wide as that of
other European constitutional courts that are authorized to review individual
decisions of the courts or authorities. This situation as just described has
changed with the new legal framework for the CC enacted in 2011, and entered
into force on the 1%t of January 2012, which we will address below.

The relationship with the ordinary judiciary

The competences and procedures of the Constitutional Court also define
its relationship to the ordinary judiciary, especially to the Supreme Court. This
has been a sensitive issue in Hungary as well as other states, so it seems
worthwhile to briefly reflect on this issue. There are four main interfaces
between the two organs.

Firstly, concrete norm control (or otherwise: preliminary ruling
procedure) initiated by ordinary judges.? Until 2007 the number of these
petitions did not exceed 30 initiatives annually, but in the two subsequent
years their number rose extensively. The rising number of referrals were
related to one specific topic, namely illegal parking. Hundreds of cases were
submitted to the Constitutional Court by the ordinary judges related to this
topic.

The second interface is constitutional review of normative decisions of
the Supreme Court, which are issued to secure the unity of judicial statutory
interpretation. The normative decisions of the Supreme Court are aimed at

2 Art. 38 AC: “Upon noting the unconstitutionality of a law ... applicable in the judgement of a
case, the judge hearing the case shall suspend the case in the court and submit a petition initiating
the proceedings of the Constitutional Court”.
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securing the uniformity of interpretation, and are not connected to any specific
case. This competence of the Constitutional Court — after years of hesitation —
was pronounced by the Court itself in 2005 when the Constitutional Court
annulled such a normative decision of the Supreme Court, and this was
reaffirmed the next year.? The cause of the hesitation was the lack of such an
explicit competence, and the debated character of the so-called normative
decisions. Under the new Act on the Constitutional Court the question is
settled as it enlists as a competence of the Constitutional Court.*

The third interface is the constitutional complaint. Until this year the
Court could give remedy against a judicial decision if the underlying statute
was unconstitutional. Actually, if ordinary court decisions violated due process
but the underlying statute was constitutional, the Constitutional Court could
not review the decisions. Cases for the violation of Article 6 ECHR guarantees
went directly to Strasbourg. This “limited” constitutional complaint remains
valid even in the new constitution but the so-called “real” constitutional
complaint will be introduced.

Finally, certain competences of the Constitutional Court were essentially
that of an administrative court, e.g. the review of local government decrees
where the standard of the review is not the constitution but the respective
statutes. The local government decrees were challenged by regional
administrative agencies and the case was, in first and last instance, decided by
the Constitutional Court. This competence was established by the Act on Local
Governments.® The new constitution transfers this competence to the ordinary
courts: under Article 25 ordinary courts shall annul the local government
decrees that contradict other laws. In practice, the relation of the CC to the
ordinary courts in general, and to the Supreme Court (now re-named as
“Kuria”) in particular might easily be loaded with tensions. In the Hungarian
case, there were two main conflicts: the efforts of the CC to avail itself of the

3 Constitutional Court of Hungary, decision 42/2005. (X1.14), and decision 70/2006. (XIL.13.)
respectively. ~ Available on  the  homepage of the  Constitutional  Court:
http://www.mkab.hu/index.php?id=decisions.

4 Act No. 151 of 2011 on the Constitutional Court, Art. 37.
5 Act LXV of 1990.
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competence to review judicial decisions was until lately successfully rejected
by the legislature based on the objections of the Supreme Court. On the other
hand, the review of the above-mentioned “normative decisions” deeply
offended the Supreme Court, which sharply criticized the CC. Yet the tensions
between the two courts in Hungary never led to open conflict; the relation was
rather polite.® As regards my personal experience, I consequently underline the
necessity of cooperation of the two bodies, not only in the interest of the two
institutions, but more importantly in the interest of the ultimate beneficiary of
the two courts” activities: the individual citizens.

The 2011 constitutional reform in Hungary

Recent developments in Hungary have illustrated the truism that
constitutional justice does not operate in a political vacuum, but has a
multifaceted, and sometimes precarious, relationship with politics — in
particular if it plays such a prominent role as was the case in Hungary. After 20
years, the transition process and constitutionalism in Hungary have reached an
important point of change, embodied in the new Constitution (called Basic
Law) enacted in 2011 and entered into force on 1 January 2012. The reforms
have been controversial, and much of this has concerned the changes to
constitutional justice. It may thus be apt to make a few remarks on these
reforms and on the political implications of and reactions to constitutional
justice in transition, thus situating the events in the age-old debate on the
relationship between law and politics.

After 20 years of experience, dramatic and radical changes in the
competences of the CC have been made in 2010 and during the drafting of the
new constitution in 2011. After the 2010 elections, the new two-thirds
parliamentary majority, which is large enough to amend the constitution,
announced a proposal to limit the subject matter jurisdiction of the CC. The
original plan was to exclude some laws from the constitutional supervision of
the CC, such as budgetary, pension and tax laws in general. One month later,
the Parliament adopted the constitutional amendment on the limitation of the

6 See for more on the relationship, Gdbor Halmai, Who is the Main Protector of Fundamental
Rights in Hungary? The Role of the Constitutional Court and the Ordinary Courts, in: Jiri
Priban/Pauline Roberts/James Young (eds.), Systems of Justice in Transition, 2003, 50-75.
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competences of the CC. According to the new wording, budgetary and tax
laws are only subject to constitutional review if the petition refers exclusively
to the violation of the right to life and human dignity, the right to the
protection of personal data, the right to freedom of thought, conscience and
religion or the right connected to Hungariancitizenship. Hence, the Hungarian
CC had to suffer limitations of its powers for the first time during its 20-year
existence. The new constitution unfortunately upheld this limitation, and
otherwise radically changed the organization and the competences of the
Constitutional Court. Furthermore, the new system brought important changes
regarding the types of procedures before the CC. On the one hand, the old actio
popularis was abolished. On the other hand, the reform introduced a procedure
for an individual constitutional complaint against individual acts of public
authority.

The changes also concerned the composition of the Court and the
nomination of judges. As far as the composition of the Court is concerned, the
new Constitution increases the number of its members from 11 to 15 and
prolongs their term of office from 9 to 12 years. In addition, it transfers the
election of its president from the Court to Parliament (by two-thirds majority)
and prolongs his/her mandate to the entire duration of the mandate. Changes
also concern the nomination of judges, which are elected by the Parliament.
One of the first amendments to the constitution changed this nomination
process. Previously, the parliamentary Nomination Committee comprised one
representative of each parliamentary party who all had the same vote. In
contrast, under the new constitutional text the number of representatives is
proportionate to the number of seats held by each political party in the
Parliament. The motivation behind this constitutional amendment was the
long-lasting vacancy of seats due to disagreements on the nomination, which
were quickly filled by two new judges after the amendment passed. Many
were concerned that the judges would be biased in favour of the ruling party,
but shortly after their nomination the two newly elected judges expressed the
strongest opinion in favour of the annulment of a symbolic law adopted by the
new government, thus giving an example of the “duty of ingratitude”. A new
conflict developed when the Parliament established a 98 % punitive tax on
“unashamedly high” severance payments paid out of the state budget. The
Parliament openly declared its intention to depart from the practice of the CC
(which was set forth in 1990 in Decision 903/B/1990) and together with an act
adopted a constitutional amendment to make it possible to impose the tax with



380 Anayasa Yargis1 29 (2012)

retroactive effect starting from January 1, 2010. Regardless of the passing of the
constitutional amendment, the CC held that the act on retroactive tax was
unconstitutional, violated even the new constitutional provision, therefore
annulled it.”

The reactions to the reforms were mixed. In its opinion on the new
Hungarian Constitution, the Venice Commission of the Council of Europe
acknowledged that , since 1990, the Constitutional Court has played a vital role
in the Hungarian system of checks and balances. Moreover, the Venice
Commission is pleased to note that the Court has gained international
recognition through its case law.”® In the Venice Commission’s view, the
above-mentioned changes in the composition and mode of election of the CC
must also be assessed in conjunction with the competences of the Court.

On the one hand, the Venice Commission noted with satisfaction that the
individual constitutional complaint has been introduced into the constitutional
review system. It welcomed the introduction of the “real” constitutional
complaint that makes possible the review of the decisions of the ordinary
judiciary. On the other hand, in the light of the 2010 curtailment of the Court’s
powers which were confirmed by the new Constitution, the Commission is
concerned that a number of provisions of the new Constitution may
undermine further the authority of the CC as a guarantor of constitutionality of
the Hungarian legal order.?

7 On the newly adopted constitution of Hungary see Kriszta Kovdcs/Gdbor Attila Téth, Hungary's
Constitutional Transformation. European Constitutional Law Review, 7(2) (2011), 183 - 203; Lordnt
Csink/Baldzs Schanda/ Andrds Varga (eds.), The Basic Law of Hungary - A First Commentary, 2012.

8 Venice Commission, Opinion on the new Constitution of Hungary, CDL-AD(2011)016, para. 91.
9 Ibid., paras. 93, 97.



