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21. Yiizyilda Insan Hak ve Ozgiirliikleri ve Yarginin
Rolii Konusunda Malezya Perspektifi

Tan Sri Arifin Zakaria®

Bu 6nemli konu hakkinda sizlere hitap etmek {izere davet edilmis olmak
benim i¢gin biiyiik onurdur.

Insan Haklar

1. Oncelikle, insan haklarindan ne anladigimi belirtmek istiyorum.
Insan haklar1 bana gore, her birerimizin insan olarak, bu diinyaya geldigimiz
giinden olecegimiz giline kadar sahip oldugumuz haklardir. Bu haklar renk,
din, yas ya da benzeri herhangi bir nedenle geri alinamaz, inkar edilemez, bu
haklardan taviz verilemez. Ozgiirliik yoksa insan haklarinin da anlami olmaz.

2. Insan hak ve dzgiirliiklerinin merkezinde insan onuru yer almaktadir.
Birlesmis Milletler'in onceki Genel Sekreteri Kofi A. Annan’in ifadesiyle,
“Insan haklar1 insan varliginin ve toplu yasamin temelidir; insan haklari
evrenseldir, boliinemez ve birbirine baghdir; Birlesmis Milletler'in baris ve
gelisme icinde wulagsmak istedigi her seyin Kkalbinde insan haklar:
bulunmaktadir. Insan haklari, bizi insan yapan seydir. Insan haklari, insan
onuru ugruna “kutsal insan”1 korumak icin kullandigimiz ilkelerdir.”?

3. Insan haklar diinya genelinde evrensel kabul gormektedir. Pek cok
iilkenin anayasalarinda insan haklarina yer verilmistir. Diinya genelindeki pek

} Malezya Federal Mahkeme Bagkani

I Birlesmis Milletler eski Genel Sekreteri Kofi A. Annan’in 5 Aralik 1997 tarihinde, Insan Haklar

Evrensel Bildirgesi'nin 50. yildoéniimii kutlamalarinin baslangicinda yayimladigr mesajdan bir
boliim.
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¢ok orgiit ve oOzglirliik hareketi insan haklarinin genisletilmesi igin
calismaktadir.

4. Malezya’da insan haklar1 Federal Anayasa'nin 5. ila 13. maddeleri
arasinda diizenlenmistir. Federal Anayasa su haklar1 giivence altina
almaktadir:

i)  Kisi ozgiirligti (Madde 5);

ii)  Kolelik ve angarya yasag1 (Madde 6);

iii) Ceza kanunlarinin gecmise ytirtimezIligi (Madde 7);

iv) Kanunlar 6niinde esitlik ve kanunlar 6niinde esit korunma hakki
(Madde 8);

(v)  Siirgilin yasag: ve seyahat 6zgiirliigii (Madde 9);

(vi) Ifade, toplanma ve Srgiitlenme 6zgiirliigii (Madde 10);

(vii) Din ozguirligti (Madde 11);

(viii) Egitim alanindaki haklar (Madde 12); ve

(ix) Milkiyet hakki (Madde 13).

5. Malezya 13 eyaletten olusan bir federal devlettir. Yazili anayasa
altinda  parlamenter demokrasi rejimini uygulamaktadir. Anayasal
monarsimizde Devlet Bagkani, Majesteleri Yang Di-Pertuan Agong’dur.
Malezya hiikiimet sistemi Westminster parlamenter modeli izlenerek
kurgulanmakla birlikte, Birlesik Krallik’taki Parlamentonun stiinligi
ilkesinin yerini Malezya’da anayasanin tstiinliigii ilkesi almustir. Federal
Anayasa’nin 4. maddesine gore, anayasaya aykir1 olan kanunlar gegersizdir.

6. Anayasada sayilan bireysel haklar ve ozgiirliikler smirsiz degildir.
Hak ve ozgiirliikler iilke barigi ve glivenligine karsi kullanilamaz. Temel hak
ve Ozgtrliiklerin sinirlama nedenleri Federal Anayasa’nin ilgili maddelerinde
ve ilgili kanunlarda gosterilmistir.

Yarginin Rolii

7. Malezya’da en yiiksek yargi organi, Federal Mahkeme’dir. Federal
Mahkeme'nin altinda Temyiz Mahkemesi ve Yiiksek Mahkemeler
bulunmaktadir. Biitiin bu mahkemeler, iilkedeki en yiiksek yarg: yerleridir.
Yiiksek yarginin altindaki genel mahkemeler arasinda uyusmazliklarin
konusuna gore bir ayrim mevcuttur.
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8. Malezya’”da Anayasa Mahkemesi bulunmamaktadir. Federal
Mahkeme hem nihai temyiz makami olarak calismakta hem de anayasay:
yorumlama islevini yerine getirmektedir. Anayasal uyusmazliklar dogrudan
Federal Mahkeme’de dava konusu edilebilir. Federal Mahkeme'nin kararlar:
kesindir ve biitiin mahkemeler icin baglayicidir.? Federal Mahkeme bu
isleviyle anayasa mahkemesi olarak degerlendirilebilir.

9. Malezya mahkemeleri, anayasanin bekgisi olarak, bir yandan
bireylerin haklarini devlete kars1 korurken diger yandan eyaletlerle federasyon
arasindaki uyusmazliklarda da birey haklarin1 gozetirler. Eyaletler federal
anayasa ile gilivence altina alman hak ve oOzgiirliikleri ihlal etmemekle
ylkiimliidiir. Kamu giicii tarafindan gelen ihlaller karsisinda bireyler yarg:
yerlerine bagvurabilir. Yargi Teskilatina Iliskin 1964 tarihli kanunun 25.
maddesine gore Yiiksek Mahkeme Federal Anayasamin II. Boéliimiinde
glivence altina alinan temel haklarin hayata gecirilmesi igin ilgili kisi ve
makamlara gerekli talimatlar1 verme yetkisine sahiptir. Mahkeme kararlarina
karsi, Temyiz Mahkemesi'ne ve Federal Mahkeme’ye temyiz basvurusunda
bulunulabilir.

10. Ornek olarak, Federal Mahkeme'nin Federal Anayasa'min 10.
maddesinde diizenlenen Orgilitlenme Ozgiirliigiine iliskin olarak Dewan
Undangan Negeri Kelantan v Nordin Salleh [1992] 2 CLJ 1125 davasinda
verdigi karar1 inceleyebiliriz. Kelantan Eyalet Meclisi, Eyalet Anayasasi’'nda,
iiyesi oldugu siyasi partiden istifa eden ya da gikarilan bir milletvekilinin
milletvekilliginin diismesi yoniinde bir degisiklik yapmisti. Bu degisikligin
Federal Anayasa’nin 10. maddesine aykir1 oldugu iddiasi ile agilan davada,
Federal Mahkeme anayasanin 6zgiirliik¢li bir yorumunu benimseyerek, insan
haklarin1 anlamsiz hale getiren islemlerin Anayasaya aykir1 oldugunu belirtti.
Bu degisikligin federal anayasaya aykir1 oldugu sonucuna varan Federal
Mahkeme degisikligi iptal etti.

11. Federal Anayasa’nin 5. maddesi, hi¢ kimsenin yasama hakkindan ya
da kisisel ozglrliigiinden kanunsuz bicimde yoksun birakilamayacaginm
ongormektedir. Yiiksek Mahkeme, habeas corpus ¢ergevesinde, bir kisi hakkinda

2 Malezya Federal Anayasast'min 4. maddesi.



434 Anayasa Yargis1 29 (2012)

verilen tutuklama kararimin kanuna aykir1 oldugu kanaatine varirsa bu kisinin
mahkemeye ¢ikarilarak saliverilmesi yoniinde talimat verme yetkisine sahiptir.

12. 1960 tarihli I¢ Giivenlik Kanunu ve 1969 tarihli Olaganiistii Hal
(Kamu Diizeni ve Sucun Onlenmesi) Kararnamesi bir kisinin mahkeme 6niine
¢ikarilmadan bir tedbir karari ile tutuklanmasina izin vermektedir. Federal
Anayasa’daki habeas corpus kurali mahkemelere iste bu gibi durumlarda etkili
bir miidahale sansi vermektedir. Bu mekanizmada, mahkeme tutuklama
kararmnin usul bakimindan kanuna aykir1 oldugu kanaatine varirsa tutuklunun
saliverilmesi yoniinde karar verir. Tutuklu tutuklama kararma karsi usul
yoniinden itiraz edebilir; esas yoniinden itiraz edemez. Fakat bu smurlayic
hiikiim yakin zaman 6nce hiikiimet tarafindan revizyona tabi tutulmustur.

13. Abdul Ghani Haroon v Ketua Polis Negara and Another
Application [2001] 2 ML]J 689 davasinda, mahkeme Insan Haklar1 Evrensel
Bildirgesi'nin 5. maddesini ve Kisi Haklar1 ve Siyasal Haklara Tliskin
Uluslararasi Sozlesmenin 7. maddesini gerekge gostererek tutuklunun
saliverilmesi yoniinde karar vermistir. Mahkemeye gore, tutukluya adli
yardim hakki tammnmamas: ve ailesiyle goriistiiriilmemesi, ne zaman
goristiiriilecegi konusunda bilgi de verilmemesi “zalimane, insanlik dis1 ve
baskici bir uygulamadir.” “Insanlik dist ve onur kirict muamele yasag”
Federal Anayasa’da yer almamakla birlikte, Malezya mahkemesi Insan Haklar1
Evrensel Bildirgesi'ne atif yaparak bu ilkeyi hayata gecirmistir.

14. Daha fazla Ornek igin su davalara bakilabilir: Manoharan a/l
Malayalam v Minister of Internal Security & Another and 4 other appeals
[2009] 2 ML] 660; Muhammad Jailani Kasim v Timbalan Menteri
Keselamatan Dalam Negeri, Malaysia [2006] CL]J 687, Timbalan Menteri
Keselamatan Dalam Negeri, Malaysia v Ong Beng Chuan [2006] 4 CL]J 703;
Timbalan Menteri Keselamatan Dalam Negeri, Malaysia v Arasa Kumaran
[2006] 4 CL]J 847; and Abdul Razak Baharudin v Ketua Polis Negara [2005]
4CLJ 445).

Malezya’da Hak ve Ozgiirliik Hareketleri

15. 1960 tarihli I¢ Giivenlik Kanunu ve 1969 tarihli Olaganiistii Hal
(Kamu Diizeni ve Sucun Onlenmesi) Kararnamesi Federal Anayasa ile giivence
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altina alman temel 6zgiirliikleri sinirlandirmaktadir. Bu diizenlemeler yogun
elestiri almaktadir. Ulkedeki pek ¢ok orgiit ve hareket bu diizenlemelerin
kaldirilmasi igin hiikiimete ¢agr1 yapmaktadir.

16. Bu cagrilara karsilik olarak, hiikiimet “Siyasal Degisim Plan1” adi
verilen bir plan1 uygulamaya koymustur.? Siyasal Degisim Plani, “hiikiimet en
iyisini bilir” yaklasimm sona erdigini ilan etmekte, asir1 denetim
uygulamalarina son verilmesini Ongormektedir. Hiikiimet, halktan gelen
degisim ve yenilenme taleplerini gordiigiinii ve duydugunu belirtmekte, buna
uygun olarak gerekli degisimi gerceklestirmeyi vaat etmektedir.# Hiikiimet,
bundan bdyle halktan gelecek elestirilere ve tekliflere kars1 daha acik olacaktir.
Siyasal Degisim Plani, Malezya'da ifade ozgirligiiniin genisletilmesi
acgisindan 6nemli bir dontim noktasi olmustur.

17. Malezya Barosu ve Malezya Insan Haklar1 Komisyonu (SUHAKAM)
gibi bircok Orgiit insan haklar1 konusundaki goriislerini agiklama imkani
bulmusglardir. Ozellikle, 1960 tarihli I¢ Giivenlik Kanunu ve olaganiistii
donemlerde kisilerin mahkeme Ontine ¢ikarilmadan bir tedbir karari ile
tutuklanmasina izin 1969 tarihli Olaganiistii Hal (Kamu Diizeni ve Sucun
Onlenmesi) Kararnamesi ve benzeri diizenlemeler yogun elestiriye maruz
kalmistir. Bu diizenlemelerin suiistimale agik oldugu, insan haklarina kars:
oldugu, baskic ve gereksiz oldugu yoniinde elestiriler yapilmustir.

18. Hiikiimet, 1960 tarihli I¢ Giivenlik Kanunu'nun iilkeye iyi hizmet
ettigini ancak arttk miadin1 doldurdugunu diisiinmektedir. Malezya'nin
¢agdas yasamin karmasik kosullarini daha iyi kavrayan, ulusal giivenlikten ve
kamu diizeninden taviz vermeksizin insan haklarini da titizlikle koruyan, yeni
bir i¢ giivenlik kanununa ihtiyac vardir.

Shttp://1malaysia.com.my/news/najib-delivers-promise-on-political-transformation-for-malaysias-
future/
# http://thestar.com.my/news/story.asp?file=/2009/4/10/nation/3673283&sec=nation
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Son Donemdeki Degisiklikler

19. Hiikiimet, bagimsizliktan bugiine kadar gegen yarim asir iginde
Malezya demokrasinin yiiksek bir olgunluk diizeyine ulastig1 kanaatindedir.
Malezya artik hiikiimetin temel haklari sinirlamasini normal olarak goren
zihniyeti terk ederek, hiikiimetin gorevinin Federal Anayasa’da sayilan temel
haklarin korunmas: oldugunu kabul eden yeni bir anlayisi benimsemeye
hazirdir. Hiikiimet, bireysel ozgiirliiklerle ulusal giivenlik arasinda makul bir
dengenin kurulabilecegine inanmaktadir.

20. Bu gergevede, daha onceki olaganiistii hal kararini ve olagantistii
donemlerde cikarilan kanunlar1 kaldirmigtir. Bu kanunlar, bu yil Haziran ay:
itibariyle yiirtirliikten kalkacaktir.

21. Hiiktimet aym1 zamanda insan hak ve Ozgiirliiklerini genisletecek
reformlar icin de adimlar atmaktadir. Insan hak ve &zgiirliiklerinin
giiclendirilmesini  6ngdéren pek ¢ok kanun teklifi parlamentonun
giindemindedir, pek ¢ok kanun teklifi de hazirlik asamasindadir.

22. Atillana adimlardan en biiytigii 1933 tarihli Smirli Yerlesim Kanunu
ile 1959 tarihli Siirgiin Kanunu ve 1960 tarihli I¢ Giivenlik Kanunu'nun
yurirliikten kaldirilmasidir. Bu kanunlarin yerine kabul edilen 2012 tarihli
Giivenlik Onlemleri Kanunu giivenlik giiclerinin kiiresel terdrizmle miicadele
ve parlamenter demokrasinin savunulmasi igin gerekli 6nlemleri alirken insan
haklarmin ve yurttas 6zgtirliiklerin korunmas1 noktasinda gereken hassasiyeti
gostermesini ongormektedir.

23. Yeni kanun, icisleri Bakani’nin herhangi bir kisinin mahkeme 6niine
cikarilmaksizin, tedbir amaciyla tutuklanmasma karar verme yetkisini
kaldirmigtir. Ulusal giivenlige karsi islenen suglarla ilgili sorusturma nedeniyle
tutukluluk siiresi 28 giinle simirlandirilmigtir. Onceki diizenlemede bu siire 2
yili bulabiliyordu. Yeni kanun, tutukluluk siiresi sona eren kisinin ya
mahkemeye cikarilmasini ya da saliverilmesini ongdrmektedir. Tutuklular,
tutukluluk kararmin usul ve esas yoniinden hukuka aykirilig1 iddiasiyla yarg:
yerlerine basvurabilir. Oysa onceki diizenleme sadece usul yoniinden aykirilik
iddiasiyla basvuruya izin veriyordu. Mahkemece saliverilen kisinin bir daha
-ayni gerekgeyle- tutuklanamayacagl da yeni kanunun getirdigi diizenlemeler
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arasindadir. Yeni yasa, siyasal amaglar gozetilerek degil, ulusal giivenlik
gerekgesiyle getirilen makul sinirlar gercevesinde temel haklar: giivence altina
almaktadir.

24. Yeni kanun cercevesinde gelecek basvurulari hizli bicimde karara
baglamak {izere 0Ozellikle bu konuda vyetkili yargiglar atanacaktir. Bu
yargiglarin tecriibeli yargiclar arasindan segilmesi ve insan haklar1 ve giivenlik
hukuku konusunda 6zel egitimden gegcirilmesi planlanmaktadir.

25. Hiiktimet tarafindan gikarilan bir diger kanun, 2011 tarihli Bariscil
Toplanti Kanunudur. Universiteler ve Kolejler Hakkinda 1971 tarihli Kanunda
yapilan degisiklikle, {iniversite 6grencilerinin siyasal faaliyette bulunmasina
izin verilmis, sikiyonetimle ilgili 1984 tarihli kanun da ifade 6zgiirliigiintin
siirlarini genisletecek bicimde degistirilmistir.

26. Yazili Basin ve Matbuat hakkindaki 1984 tarihli kanunda yapilan
degisiklikle basmn kuruluglarinin yillik ruhsat uygulamasma son verilmis,
hiikiimet denetimi kaldirilarak bir basin konseyi kurulmustur. Bu degisiklikler,
basin 6zgilirliiglini genisletmeyi amaclamaktadir.

27. Bitiin bu degisikliklerin nihai hedefi, Federal Anayasa ve hukuk
devleti ilkesi 1s1ginda yurttaslarin ifade ve Orgilitlenme Ozglirliigiinii
gliclendirmektir. Bundan boyle, hi¢ kimse Federal Anayasa ve hukuk devleti
ilkesi ile glivence altina alinan haklarmi kullanmak nedeniyle
cezalandirilamayacaktir.

Malezya insan Haklar1 Komisyonu

28. Malezya devleti, 3 Nisan 2000 tarihinde, kisaca SUHAKAM olarak
adlandirilan Malezya Insan Haklar1 Komisyonu'nu kurmustur. SUHAKAM,
Malezya Parlamentosu tarafindan kabul edilen 1999 tarihli ve 597 sayili
Malezya Insan Haklari Komisyonu hakkinda Kanun ile kurulmustur.
SUHAKAM'in kurulmasi ile sonucglanan siireg, Malezya'min 1993-1995
yillarinda Birlesmis Milletler Insan Haklar1 Komisyonu'na aktif katilimi ile
baslamistir. Birlesmis Milletler Ekonomik ve Sosyal Konseyi tarafindan Insan
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Haklar1 Komisyonu'na segilen Malezya daha sonra 1996-1998 ve 2001-2003
donemlerinde ayni komisyonda iiye olarak bulunmustur.®

29. 1993 yilinda Viyana’da diizenlenen, Malezya'nin da katildig1 Insan
Haklar1 Diinya Konferansi’'nda katilimci devletlerin insan haklarmin evrensel
ve boliinemez oldugu ve insan haklari alaninda ulusal Orgiitler kurmanin
gerekliligi yoniindeki goriisleri de SUHAKAM'm kurulusunu hazirlayan
etkenler arasindadir.

30. Malezya’da degisen siyasal iklim, ¢ok etnisiteli dinamik bir toplumda
gittikge artan siyasal biling de hiikiimeti SUHAKAM'1 kurmaya iten etkenler

arasindadir.

31. 1999 tarihli Malezya Insan Haklari Komisyonu hakkinda Kanun'un 4.
maddesi, SUHAKAM'1n iglevlerini su sekilde siralamaktadir:

a) Insan haklar1 konusunda farkindalik olusturmak ve insan haklar:
egitimi vermek,

b) Kanunlarin hazirlanmasinda, usullerin belirlenmesinde ve gerekli
onlemlerin alinmasinda hiikiimete yardimci olmak ve goriis bildirmek,

c) Insan haklar1 alaninda wuluslararasi sozlesmelerin imzalanmasi

konusunda hiikiimete tavsiyede bulunmak,
d) Insan haklar1 ihlallerine iliskin bagvurulari incelemek.

32. Insan haklar ihlallerine iliskin basvurularin SUHAKAM tarafindan
incelenebilmesi i¢in yargi yoluna gidilmemis ya da yarg: tarafindan karara
baglanmamis olmasi sarttir.® Uyusmazligin yargi yoluna tasinmasi halinde,
SUHAKAM'’daki basvuru diismiis sayilir. Dolayisiyla, SUHAKAM temel
haklarin korunmas1 konusunda yargi organlarina verilen rolii daraltmamugtir.

5 www.suhakam.org.my

61999 tarihli Malezya insan Haklar1 Komisyonu hakkinda Kanun'un 12. maddesi
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Malezya’da insan haklarmin gelecegi SUHAKAM ve mahkemeler arasindaki
isbirligi ile sekillenecektir.

33. Malezya Insan Haklar1 Komisyonu hakkindaki 1999 tarihli Kanun'un
bir diger 6nemi, 1948 Insan Haklari Evrensel Bildirgesi'ni ulusal anayasa
hukukunun bir pargasi haline getirmesidir.

34. 1948 tarihli Insan Haklar1 Evrensel Bildirgesi'ndeki haklarm,
Malezya Insan Haklar1 Komisyonu hakkindaki 1999 tarihli kanunda agikca
sayllmamis olsa da, Federal Anayasa’ya aykir1 olmamak sartiyla i¢ hukukun
pargast oldugu kabul edilmistir.”

35. Bu nedenle, Malezya Insan Haklart Komisyonu hakkindaki 1999
tarihli Kanun'un Federal Anayasadaki temel haklar1 genislettigi sdylenebilir.
Bu agidan bakildiginda, Malezya Insan Haklar1 Komisyonu hakkindaki 1999
tarihli Kanun’un anayasal norm statiisiinde oldugu aciktur.

36. Uluslararas1 diizeyde, Malezya devleti alt1 sdzlesmeye taraf olmus,
bunlardan besi onaylanmistir. Onaylanan uluslararas: sozlesmeler:

(i) Kolelik, Kole Ticareti ve Kolelige Benzeyen Kurum ve Uygulamalarin
Kaldirilmasi Ek sozlesmesi (Cenevre, 7 Eyliil 1956), onaylanma tarihi 18 Kasim
1957.

(i1) 9 Aralik 1948'de Birlesmis Milletler Genel Kurulu tarafindan kabul
edilen Soykirim Sugunun Onlenmesi ve Cezalandirilmas: Sozlesmesi,
onaylanma tarihi 20 Aralik 1994.

(iii) 18 Aralik 1979’da Birlesmis Milletler Genel Kurulu tarafindan kabul
edilen Kadinlara Kars1 Her Tiirlii Ayrimaligin Onlenmesi Sézlesmesi, (bazi
cekincelerle) onaylanma tarihi 5 Temmuz 1995.

(iv) 20 Aralik 1989’da Birlesmis Milletler Genel Kurulu tarafindan kabul
edilen Cocuk Haklar1 Sozlesmesi, (6zellikle 13. maddedeki ifade ozgiirliigii
basta olmak {izere bazi ¢ekincelerle birlikte) onaylanma tarihi 17 Subat 1995.

71999 tarihli Malezya Insan Haklar1 Komisyonu hakkinda Kanun’un 4. maddesinin 4. fikrast.
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(v) Subat 1957’de New York’ta kabul edilen Evli Kadinlarin Uyruklugu
hakkinda Sozlesme, (baz1 gekincelerle) onaylanma tarihi Subat 1959.

37. Bu sozlesmelerin onaylanmasi, Malezya'min insan haklar1 alaninda
kiiltiirel ve cografi koken ayrimi gozetmeksizin kiiresel toplumun ortak
degerlerini ve standartlarin1 kabul ettigini gostermektedir. Malezya devleti,
insan haklarmin biitiinliigi ve birbirine bagimlilig1 konusunda 1993 Viyana
Insan Haklar1 Konferansrnin  sonug bildirgesindeki su ifadeleri
desteklemektedir:

“Butiin insan haklar1 evrenseldir, insan haklar1 boliinemez, birbirine
baghdir ve birbiriyle iligkilidir. Uluslararas: toplum insan haklarina kiiresel
Olcekte ayni esaslardan hareketle ve aym Onemle, diiriist ve esit bicimde
yaklasmalidir.”®

Sonu

38. Malezya’daki nihai temyiz makami olan Federal Mahkeme Federal
Anayasa’da ve Insan Haklari Evrensel Bildirgesi'nde giivence altina alinan
temel hak ve 6zgiirliiklerin korunmasi konusunda gok 6nemli bir role sahiptir.
Federal Mahkeme'nin kendisine verilen bu rolii gerektigi gibi oynadigini ve
insan haklarinin korunmasina ve gelismesine biiyiik katki yaptigini rahatlikla
soyleyebilirim. Ulkede yasanmakta olan siyasal ve hukuksal degisimler,
Federal Mahkeme’nin bu roliinii daha da pekistirmektedir.

8 Bakiniz: Report on Human Rights in Malaysia, Prof. Johan Saravanamutthu, 24.11.2008.
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THE MALAYSIAN PERSEPCETIVE ON HUMAN
RIGHTS AND FREEDOM IN 215T CENTURY AND
THE ROLE OF COURT

Tan Sri Arifin Zakaria®

It is an honour for me to be invited to address you on this important
topic.

Human Rights

1. I would begin by stating briefly what I understand by human rights.
To me, human rights are the rights that every one of us as human being is
endowed with from the day we were born into this world of ours until we
leave this world. These rights cannot be taken away, nor derogated or denied
based on colour, religion, age or other personal factors. Human right is
meaningless without freedom.

2. Central to the concept of human rights and freedom are the protection
of human dignity. To quote Kofi A. Annan, the former Secretary General of the
United Nations “Human rights are the foundation of human existence and co-
existence; that human rights are universal, indivisible and interdependent; and that
human rights lie at the heart of all that the United Nations aspires to achieve in peace
and development. Human rights are what made us human. They are the principles by
which we create the sacred home for human dignity.””

" Chief Justice of Malaysia

T Excerpt taken from a message of 5 December 1997, addressed by the former Secretary-General
of the United Nations Kofi A. Annan on the beginning of the 50" Anniversary year of the
Universal Declaration of Human Rights.
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3. Human rights are universally recognised around the globe. They have
been incorporated into the constitution of various states. They have also been
the aspiration for various movements and organizations around the world.

4. In my jurisdiction Malaysia, they have been incorporated in Part II of
our Federal Constitution comprising of Articles 5 to 13 of the Constitution. The
Federal Constitution guarantees certain fundamental liberties namely:

(i)  Personal liberty (Article 5);

(i) Prohibition against slavery and forced labour (Article 6);

(iii) Protection against retrospective criminal laws and repeated
trials(Article 7);

(iv) Equality before the law and the rights to equal protection of the
law (Article 8);

(v)  Prohibition of banishment and freedom of movement (Article 9);

(vi) Freedom of speech, assembly and association (Article10);

(vii) Freedom of religion (Article 11);

(viii) Rights in respect of education (Article 12); and

(ix) Right to property (Article 13).

5. Malaysia, is a federation consisting of 13 states. It practises the system
of parliamentary democracy with a written constitution. It is headed by Yang
Di-Pertuan Agong (H.R.H. the King) who is a constitutional monarch. The
system of government in Malaysia is closely modelled on the Westminster
Parliamentary system with a difference that the Constitution is supreme and
not Parliament as in the United Kingdom. Article 4 of the Federal Constitution
provides that any law which is inconsistent with the Constitution shall to the
extent of such inconsistency, be void.

6. Individual rights and freedoms as enshrined in the Constitution are
not without limitations as peace and security of the country must take centre
stage. Therefore, the Federal Constitution provides for the limitations to those
fundamental rights and freedoms. These are contained in the relevant Articles
itself and the written law made thereunder.
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The Court’s Role

7. The judiciary in Malaysia consists of the Federal Court as the highest
court of the land. Below the Federal Court, we have the Court of Appeal and
the High Courts. These constitute the superior courts. Below that, we have the
subordinate courts namely the Sessions Court and the Magistrate’s Court. The
jurisdiction of the courts are prescribed in the Constitution and the federal law.

8. In Malaysia, we do not have a constitutional court. The Federal Court
plays a dual role; as the final court of appeal as well as the interpreter of the
Constitution. Constitutional issue may be referred direct to the Federal Court
for its decision, and the ruling of the Federal Court on the issue is final and
binding on the courts below.? Therefore, the Federal Court can be regarded as
the constitutional court.

9. As the protector of the Constitution, the Malaysian courts have a role
to play, to protect the rights of the individual visa vis the State and between the
States and the Federation. It ensures that State actions are within their allocated
authority including to ensure the rights and freedoms provided under the
Federal Constitution are not infringed. The redress for any infringement is by
way of judicial review. Under this mechanism, the High Court is empowered
by section 25 of the Courts of Judicature Act 1964 to order for habeas corpus,
mandamus, quo warranto, certiorari and prohibition or any others for the
enforcement of the fundamental rights provided in Part II of the Federal
Constitution. Any appeal lies to the Court of Appeal and the Federal Court.

10. By way of example, the fundamental right of association under
Article 10 of the Federal Constitution came for consideration by the Federal
Court in the case of Dewan Undangan Negeri Kelantan v Nordin Salleh
[1992] 2 CL]J 1125. In that case, the State Legislature of Kelantan had passed an
amendment to the State Constitution which provided for an anti-hopping law.
Under the amendment, it was provided that any members of the State
Legislature who is a member of a political party, resigns or is expelled from or
ceases to be a member of such party, he shall cease to be a member of the State

2 See Article 4 of the Malaysian Federal Constitution
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Legislature and his seat shall be vacant. The amendment was challenged as
being contrary to the right of association in Article 10 of the Federal
Constitution. The Federal Court in declaring the amendment as void being
ultra vires the Federal Constitution, accepted the liberal principles of
constitutional interpretation and held that any state action which makes the
exercise of human rights ineffective or illusory would be unconstitutional and
thus void. This is a very important decision in so far as the right of association
is concerned.

11. Meanwhile Article 5 of the Federal Constitution provides that no
person shall be deprived of his life or personal liberty save in accordance with
law. Upon application by way of writ of habeas corpus, the High Court shall
inquire into any detention complained of and if satisfied that the detention is
unlawful shall order for the detainee to be produced before the court and
release him forthwith.

12. The mechanism of habeas corpus is an effective role played by the
court in cases where a statute permits for preventive detention without trial,
for example under the Internal Security Act 1960 and Emergency (Public Order
and Prevention of Crime) Ordinance 1969. Under this mechanism, if the court
is satisfied that there exists procedural non-compliance in the detention
process, under the law as it stood. The court shall order for the release of the
detainee. The detainee can only challenge the procedural aspects of his
detention but not on the merits upon which his detention was ordered.
However, as I will explain later, this piece of legislation has recently been
overhauled by the government.

13. In the case of Abdul Ghani Haroon v Ketua Polis Negara and
Another Application [2001] 2 ML]J 689, the court granted habeas corpus and
released all the detainees on the grounds reflecting Article 5 of the Universal
Declaration on Human Rights and Article 7 of the International Covenant on
Civil and Political Rights (ICCPR). The court found that the denial to the
detainees under arrest, of legal advice and access to their families, where they
had no information as to when they might be granted access, amounted to
“cruel, inhuman and oppressive” acts. Even though the right not to be
subjected to “cruel, inhuman or degrading treatment” is not explicitly
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provided in the Federal Constitution, the Malaysian court was prepared to
invoke the standards of the Universal Declaration of Human Rights.

14. (For further examples, see the following cases - Manoharan a/l
Malayalam v Minister of Internal Security & Another and 4 other appeals
[2009] 2 ML]J 660; Muhammad Jailani Kasim v Timbalan Menteri
Keselamatan Dalam Negeri, Malaysia [2006] CL] 687; Timbalan Menteri
Keselamatan Dalam Negeri, Malaysia v Ong Beng Chuan [2006] 4 CL] 703;
Timbalan Menteri Keselamatan Dalam Negeri, Malaysia v Arasa Kumaran
[2006] 4 CL]J 847; and Abdul Razak Baharudin v Ketua Polis Negara [2005]
4CLJ 445).

Movements on Rights and Freedom in Malaysia

15. The Internal Security Act 1960 and the Emergency (Public Order and
Prevention of Crime) Ordinance 1969 are among the legislations which strike at
the fundamental liberties enshrined under the Federal Constitution. Much
criticism had been levelled against these legislations. Many organizations and
movements in the country have urged the government to repeal these
legislations.

16. In response, the government has launched the “Political
Transformation Plan” (PTP).> Under PTP, the government pledged that the era
where the government imposed excessive controls and adopted the attitude of
‘government knows best’ is over. The government saw and heard the desire of
its people for renewal and change and responds accordingly.* The government
now is more open and receptive to criticisms and suggestions from the people.
This has brought above a new benchmark on the law relating to freedom of
expression in Malaysia.

17. This prompted many quarters and organizations to express their
view including the Malaysian Bar and the Commission of Human Rights of
Malaysia (SUHAKAM). Much criticism had been levelled against the Internal
Security Act 1960 and the laws made under the proclamation of emergencies

Shttp://1malaysia.com.my/news/najib-delivers-promise-on-political-transformation-for-malaysias-
future/

# http://thestar.com.my/news/story.asp?file=/2009/4/10/nation/3673283&sec=nation
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that allows preventive detention without trial such as the Emergency (Public
Order and Prevention of Crime) Ordinance 1969. The critics contend that these
legislations are draconian, obsolete, open to abuse and against the human
rights.

18.The government believes that the Internal Security Act 1960 has
served the nation well, but it has outlived its purpose. The country now needs
a new framework of national security legislation in the increasingly complex
contemporary era with emphasis on human rights, but at the same time
without compromising national security and public order.

Recent Transformation by the Government

19. The government believes that after more than half a century of
practising democracy since its Independence, Malaysians have now reached a
high level of maturity. In view of this, Malaysia is now ready to enter into a
new era where the function of the government is no longer seen as limiting
freedom of the individual but, instead, of ensuring that the basic rights as
enshrined in the Federal Constitution are well protected. The government
believes that a balance could be reached between freedom of the individual
and national security.

20. In line with this aspiration, the government has just recently
rescinded all three emergency proclamations and consequently all the laws
made under those proclamations will automatically lapse effective June this
year.

21. The government has also taken other reformative steps in upgrading
the human rights and freedom to its people. Major amendment to several
legislations has been tabled in the Parliament and several other Bills are
already on the list to be tabled soon.

22. The biggest step is to repeal the Restricted Residence Act 1933,
Banishment Act 1959 and Internal Security Act 1960. In place, the government
has introduced a new law, the Security Offences Bill (Special Measures) 2012,
which would ensure that the authorities have adequate legal weaponry not
only to combat global terrorism and defend parliamentary democracy in
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Malaysia, but at the same time to protect human rights and freedom of its
citizens.

23. Under the new law, the Home Minister would no longer have the
power to impose preventive detention without trial. Further, the detention
under the new law is purely for investigation of an offence against national
security. The period of detention without trial is shortened to only 28 days
unlike the old Act where it may go up to 2 years. Once the investigative
detention lapses, the detainee must either be prosecuted or released but shall
not be further detained. The power of judicial review will be fully returned to
the courts. Any detainee may challenge in the court by way of writ of habeas
corpus on both the merits and procedure of the detention, unlike under the old
law, where only the procedure can be challenged but not the merits. If released
by the court, the detainee is further guaranteed not to be re-arrested. The new
law further guarantees that no one can be detained because of his political
beliefs or activities. The most important feature of this new law is that, it is a
pure legislation on national security and not for any political usage.

24. To ensure that cases under the new law are expeditiously disposed
of, a number of judges will be specially assigned to hear these cases. They will
be selected from among experienced judges and will be given training in
security laws and human right issues.

25. The government has also formulated the Peaceful Assembly Act 2011
which deals with rights of peaceful assembly. It also introduced an amendment
to the Universities and University Colleges Act 1971 which will allow the
tertiary students to engage actively in political activities. The Sedition Act 1984
is also in the midst of amendment that will support more freedom of speech.

26. Also in the pipeline, is the amendment to replace the current Printing
Presses and Publications Act 1984 to give more freedom to the press. Under the
new law, the press is not subjected to the requirement of annual licence
anymore, nor subjected to the governmental control. Instead, the press will be
regulated by a media council.

27. All these amendments are made with the ultimate goal, to create a
nation where the Federal Constitution and the rule of law as the guardian of
the people that will protect each individual so that he is free to voice out his
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opinion, criticize, support, have differing views or become a member of any
organization. In short, no one will be punished in exercising his rights
guaranteed by the Federal Constitution and the rule of law.

Human Rights Commission of Malaysia

28. Malaysia has established the Human Rights Commission of
Malaysia, in short “SUHAKAM” on 3.4.2000. It is established by the Malaysian
Parliament under the Human Rights Commission Act 1999 (Act 597). The
initiative to set up SUHAKAM began with Malaysia’s active participation in
the United Nations Commission on Human Rights (UNCHR) in 1993 — 1995
when it was elected as a member of the Commission by the United Nations
Economic and Social Council. Malaysia was elected to serve a second term in
the UNCHR from 1996- 1998 and its third term from 2001 — 2003.°

29. Besides, the international attention on human rights as a result of the
success of the 1993 World Conference on Human Rights in Vienna where the
participating governments including Malaysia, have agreed that human rights
are universal and indivisible and recognised the importance of setting up of
national human rights institution.

30. The changing political climate in Malaysia, with more politically
conscious electorates among the dynamic multiracial society also influences the
Malaysian government to set up SUHAKAM.

31. Section 4 of the Human Rights Commission of Malaysia Act 1999 set
out the functions of SUHAKAM as follows:

(a) to promote awareness of and providing education relating to human
rights;

(b) to advise and assist the government in formulating legislation and
procedures and recommend the necessary measures to be taken;

> www.suhakam.org.my
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(c) to recommend to the government with regard to subscription or
accession of treaties and other international instruments in the field of human
rights; and

(d) to inquire into complaints regarding infringement of human rights.

32. The function of inquiring into complaints about human rights
infringement is however subject to the conditions that such complaint is not a
subject matter of any proceedings pending in the court of law or which have
been finally decided by the court.® Such inquiry has to cease if the complaint
inquired is brought before the court. Thus the court continues to play an
important role in the protection of human rights notwithstanding the setting
up of SUHAKAM. It is important, therefore, for both SUHAKAM and the court
to complement each other in shaping the future landscape of human rights in
Malaysia.

33. The Human Rights Commission of Malaysia Act 1999 has
tremendous impact in Malaysia in one important respect. It has imported the
international law on human rights enshrined in the Universal Declaration of
Human Rights 1948 into our domestic constitutional law.

34. This means that whatever rights and liberties not mentioned in the
Human Rights Commission of Malaysia Act 1999 but referred to in the
Universal Declaration of Human Rights 1948 must still be considered provided
that there is no conflict with the Federal Constitution.”

35. It may be thus be argued that the provisions on human rights
enshrined in the Human Rights Commission of Malaysia Act 1999 are an
extension to the fundamental liberties provided in the Federal Constitution.
Therefore, there is no doubt that the Human Rights Commission of Malaysia
Act 1999 has a constitutional status.

6 Section 12 of the Human Rights Commission of Malaysia Act 1999
7 Section 4(4) of the Human Rights Commission of Malaysia Act 1999
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36. On the international level, Malaysia is currently party to six
instruments, five of which have been ratified, these are:

(i) Supplementary Convention on the Abolition of Slavery, the Slave
Trade and Institutions and Practices Similar Slavery. Adopted in Geneva on 7t
September 1956, ratified on 18 November 1957;

(ii) Convention on the Prevention and Punishment of the Crime of
Genocide. Adopted by the General Assembly of the United Nations on 9t
December 1948, ratified on 20t December 1994;

(iii) Convention on the Elimination of all Forms of Discrimination
against Women (with reservations). Adopted by the General Assembly of the
United Nations on 18t December 1979, ratified on 5% July 1995.

(iv) Convention on the Rights of the Child (with several reservations, in
particular to Article 13 which provides the right to freedom of expression).
Adopted by the General Assembly of the United Nations on 20 December
1989, ratified on 17thy February 1995; and

(v) Convention on the Nationality of Married Women (with
reservations). Adopted at New York in February 1957, ratified in February
1959.

37. Ratification of these conventions marks an explicit acceptance by
Malaysia that it does share with the global community common standards and
values on human rights regardless of cultural and geographical origins.
Furthermore, following upon the 1993 Vienna Conference on Human Rights,
Malaysia had advanced the principle of the indivisibility and interdependence
of all human rights thereby also purportedly supported the Vienna declaration
that reads:

“All human rights are universal, indivisible and interdependent and
interrelated. The international community must treat human rights globally in a fair
and equal manner, on the same footing, and with the same emphasis.”

8 See Report on Human Rights in Malaysia by Prof. Johan Saravanamutthu dated 24.11.2008
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Conclusion

38. As against the above background, the Federal Court as the final
court of appeal has a crucial role to play in the protection of the fundamental
rights and freedoms as embodied in the Federal Constitution and the Universal
Declaration of Human Rights. I am proud to say that the court has played its
part well in protecting, enhancing and advancing human rights and this is all
the more important in the light of changing political and legal landscape now
taking shape in the country.



