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Mogolistan Anayasa Mahkemesi’'nin Insan
Haklarinin Korunmasi Alanindaki Rolii

Prof. Dr. Jugnee Amarsanaa”

Anayasada sayilan insan hak ve ozgiirliikleri ile anayasanin tstiinligii
ilkeleri yasama, yiiriitme ve yargi erkleri icin baglayicidir. Insan hak ve
ozgiirliiklerini tanimak, bu hak ve ozgiirliikleri gerceklestirmek ve giivence
altina almak devletin ve hiikiimetin gorevidir. Demokratik bir devlette insan
hak ve ozgiirliiklerine aykir1 ya da bu hak ve ozgiirliiklere zarar veren bir
kanunun kabul edilmesi diisliniilemez. Anayasa, insan hak ve 6zgiirliiklerinin
gerceklestirilmesi igin gesitli mekanizmalar ongormiistiir. Anayasa Mahkemesi
(tsets) bu koruma mekanizmalarindan biridir. Anayasa Mahkemesi'ne verilen
gorevlerin basinda, insan hak ve 6zgiirliiklerinin korunmas: yer almaktadir.
Anayasal diizenin temelini tegkil eden insan hak ve ozgiirliikleri bu kurum
araciligryla giivence altina alimustir.

Anayasa mahkemeleri batili hukukgular tarafindan “anayasanin bekgisi”
olarak nitelendirilmektedir. Anayasanin korunmasi ig¢in temel haklarin
sinirlanmasi gerekebilir. Ote yandan, bir kisim hukukgulara gore insan hak ve
ozgiirliikkleri ile devletin cikarlar1 esit agirlia sahip olmalidir. Mogolistan
Anayasa Mahkemesi'ne gore, anayasanin korunmasi ve insan haklarmin
korunmasi birbirinden ayrilamaz. Anayasa Mahkemesi hakkindaki 1992 tarihli
kanun da bu ilkeyi temel almaktadir.

Glintimiizde, insan hak ve Ozgirliiklerinin korunmas: anayasa
yargisinin baslica islevleri arasinda yer almaktadir. Mogolistan'da da
demokratik devlet ilkesinin bir geregi olarak, insan hak ve Ozgiirliiklerinin
Anayasa Mahkemesi tarafindan korunmasi biiyiik ©6nem tasimaktadir.
Anayasa Mahkemesi, anayasa ve kanunlarla uyumlu bigimde bu islevi yerine
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getirmeye calismaktadir. Insan hak ve ozgiirliiklerinin korunmasi, Anayasa
Mahkemesi'nin temel egilimidir.

Mogolistan Anayasasi’'nda yapilan 1990 degisikligi ile kurulan Anayasal
Denetim Konseyi etkili bigimde faaliyet gosterememistir. 1992 yilinda kabul
edilen yeni Anayasa ile etkili bir Anayasa Mahkemesi icin gerekli alt yap1
olusturulmustur. Eski komtinist iilkelerin biiyiik ¢ogunlugunun yaptig: gibi,
yeni anayasa ile bir Anayasa Mahkemesi kurulmustur. Anayasa
Mahkemesi'nin gorevi, demokrasiyi ve insan haklarmi ihlallere kars:
korumaktir. Anayasa Mahkemesi, kanunlarin anayasaya uygunlugunu
denetlerken insan hak ve 6zgiirliiklerinin gozetilip gozetilmedigi hususunu da
inceleyecektir. 1992’de kabul edilen Anayasa Mahkemesi hakkinda Kanun,
bireylerin Anayasa Mahkemesi'ne basvurabilmesine de imkan tanimaktadir.
Vatandaslar, yabancilar ya da “vatansizlar” haklarinin ya da yasal ¢ikarlarimin
ihlal edilmesi ve mahkemeler ya da idari makamlarca bu ihlalin
giderilememesi halinde Anayasa Mahkemesi'ne basvurabilirler.

Anayasa Mahkemesi re’sen harekete gegcemez. Bu, Anayasa
Mahkemesi'nin bagimsizlig1 acisindan 6nemli bir husustur. Bu sekilde,
Anayasa  Mahkemesi'nin  faaliyetlerinin  politize = olmasinin  Oniine
gecilmektedir. Anayasa Mahkemesi hakkinda Kanunun 8. maddesi de
Mahkemenin siyasal kararlar almasini yasaklamakta; hukuksal sorunlarmn
sadece hukuksal agidan ele alinmasmi ongormektedir. Bu, aslinda diinyanin
pek cok iilkesinde kabul goren bir ilkedir. Ancak, siyaset ve hukuku
birbirinden ayirmak miimkiin degildir. Kanunda 6ngoriilen, siyasal konulara
girme yasag1 her seyden once denetime tabi olan yasal diizenlemenin sadece
hukuk standartlar1 agisindan degerlendirilmesini gerektirir. Bu sekilde, siyasal
konularin  hukuksal kilifa biiriindiiriilmesi olasiig1 biiyiik  Olciide
sinirlandirilmistir. Anayasa Mahkemesi'nin oniine zaman zaman siyasal
konular gelse de Mahkeme miimkiin mertebe isin siyasal boyutuna girmekten
kacinmaktadar.

Anayasa Mahkemesi {iiyelerinin siyasetle ugrasmasi da yasaklanmistir.
Anayasa Mahkemesi hakkinda Kanun'un 5. maddesinin 3. fikrasina gore,
Mahkeme {iyeleri siyasetle istigal edemez; herhangi bir siyasi partiye veya
siyasi harekete iiye olamaz, siyasal konularda goriis agiklayamaz, segimlerde
aday olamaz. Bu hiikiim, Anayasa Mahkemesi'nin bagimsizligin1 ve “tarafsiz
hakem” islevini korumay1 amaglamaktadir.
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Insan hak ve 6zgiirliiklerinin etkili bicimde korunabilmesi igin Anayasa
Mahkemelerinin yetkileri genisletiimelidir. Ozellikle vatandaslarin bireysel
olarak ya da toplu halde Anayasa Mahkemesi'ne basvurabilmesine imkan
saglanmalidir. Mahkemeler de bireylerin talepleri {iizerine bir kanunun
Anayasaya aykirilligi sorununu Anayasa Mahkemesi'ne tasima yetkisine
sahiptir. Mahkemelerin Anayasa Mahkemesinde dava agmasi, diinya
genelinde yaygimn bir uygulamadir. Bu usul, vatandaslara anayasada sayilan
hak ve Ozgtirliiklerinin korunmasinda yeni bir firsat sunmaktadir. Bireylerce
yapilan basvurunun yani sira mahkemelere de basvuru yetkisinin taninmasi,
insan hak ve ozgiirliiklerinin korunmasi alanini genisletmektedir. Burada, bir
kanunun Anayasaya uygun olup olmadigi, bir mahkemenin talebi {izerine
Anayasa Mahkemesi tarafindan incelenebilmektedir. Mahkemelerce Anayasa
Mahkemesi'ne boyle bir talepte bulunulmasi, goriilmekte olan davanin
durmasi sonucunu dogurur. Mahkemelere Anayasa Mahkemesi'ne basvuru
hakkinin taninmasi bir yandan Anayasadaki temel hak ve ozgiirliiklerin
korunmasi ilkesini diger yandan yargilama faaliyetinin anayasaya
uygunlugunu saglamay:r amacglar. Somut denetim wusulii olarak da
nitelendirilen bu yontemde, Anayasa Mahkemesi bir mahkemenin basvurusu
tizerine harekete gecmektedir. Bati tilkelerinde gelisen teori ve yargilama
pratigine gore, uygulanmasi gereken bir kanun hiikmii farkli sekillerde
yorumlanmaya agiksa temel hak ve oOzgirliikler icin en pozitif yorum
benimsenmelidir.

Kanunlarin anayasaya uygunluk denetimi, hukuk devleti ilkesinin
hayata gecirilmesi agisindan biiytik Onem tasir. Yasama stiirecinin
demokratiklesmesinin bir sonucu olarak, insan haklart bir anlamda devletin
ideolojisi haline gelir. Kanunlar ve diger hukuk kurallar1 insan haklar
perspektifinden degerlendirilir ve “insani kriter” yasama faaliyetinde
belirleyici olur. Cagdas hukuk devletinin trendi bu yondedir.

Insan hak ve dzgiirliikleriyle ilgili olarak karsilagilan bir sorun, bu hak
ve Ozglirliiklerin sinirlanmasi sorunudur. Yasama organi, hukuk sisteminin en
zorlu sorunlar1 arasinda yer alan bu sorunu ancak anayasal ilkeleri ve
standartlar1 gozeterek asabilir. Yasama orgami tarafindan temel hak ve
ozgiirliiklere getirilen smirlamalarin denetlenmesi anayasa yargisinin en
onemli islevleri arasindadir. Anayasa Mahkemesi yasama organi tarafindan
getirilen sinirlamalarin hukuk devleti ilkesine, demokratik devlet ilkesine ve
uluslararas: normlara uygun olup olmadigini incelemekle yiikiimliidiir.
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Temel haklarin simirlanmasina yonelik hukuki diizenlemelerin
denetlenmesi bolgesel ve uluslararasi diizeyde taninmus bir pratiktir. Bu
konuya iligskin olarak genel kabul goren ilkelerin basinda, sinirlamanin kanun
ile yapilmasi ilkesi gelir. Buna gore, temel haklarla ilgili ilkeler ve standartlar
anayasa ile belirlenmeli, sinirlama getiren kanunlar da bu ilke ve standartlarla
uyumlu olmalidir. Bir bagka ilke, temel hak ve 6zgiirliiklerin sinirlanmasinda
olctliiliik ilkesinin gozetilmesidir. Temel hak ve Ozgiirliikler asir1 bigimde
sinirlanmamali, koruna ¢ikarlar arasinda denge kurulmalidir. Temel hak ve
ozgiirliiklerle ilgili anayasal hiikiimlerde ayrintiya girilmemis olmas: bu
konuda anayasa mahkemelerine biiytiik bir sorumluluk yiiklemektedir. Pek ¢ok
iilkede Anayasa Mahkemeleri temel haklarin 6ziine dokunulamayacagimni
belirtmektedir. Bu 6ziin belirlenmesi mahkemeye diiser. “Oze dokunma
yasagl”, bu kapsam dahilindeki haklarin 6zel bir hukuki koruma altina
alinmasmi saglar. Bu sekilde, Ozgiirliiklerin miimkiin oldugu kadar
genisletilmesi, sinirlamanin miimkiin oldugu kadar azaltilmasi amaglanir.
Smirlama kriterleri tilkeler arasinda farklilik gostermekle birlikte bu konuda
uluslararast camianin kabul ettigi bazi ortak kriterler de bulunmaktadir.
Glintimiizde, uluslararast hukukta kabul goren siirlama olgiitii “demokratik
bir toplumda gerekli olma” kriteridir.

Insan Haklar1 Evrensel Bildirgesi ve Uluslararasi Insan Haklari
Sozlesmesi'nde temel haklarin smirlanmasina zemin hazirlayan hiikiimler
mevcuttur. Anayasada yer alan sinirlama kriterleri uluslararas: hukukta kabul
goren, “demokratik bir toplumun gerektirdigi olciide simirlama ilkesi”, “6ze
dokunma yasag1”, “kanun ile smirlama” ve “Olciilii sinirlama” ilkeleriyle
uyumludur. Uluslararas: hukukta bu genel ilkelerin disinda spesifik sinirlama
hiikiimler de bulunmaktadir. Ornegin, Ekonomik, Sosyal ve Kiiltiirel Haklar
Uluslararas1 Sozlesmesi'nin 8. maddesinin 2. fikrasi, askeri personelin,
glvenlik personelinin ve kamu gorevlilerinin sendikalara iiye olma ve grev
yapma haklarinin smirlanmasinda sakinca gormemektedir. Kisi Haklar1 ve
Siyasal Haklar Uluslararasi Sozlesmesi'nin ifade ozgiirliigli, seyahat
ozgurligli, yerlesme oOzgiirliigi ve toplanma oOzglrliigtine iliskin
maddelerinde de bu hak ve 6zgiirliiklerin toplumun giivenligi, kamu diizeni,
insan sagligi, genel ahlak ve baskalarinin hak ve 6zgiirliiklerinin korunmasi
gerekgeleriyle sinirlanabilecegini kabul etmektedir. Anayasanin 5. maddesinin
10. fikrast bu uluslararas1 normlarla uyumlu bir sinirlama rejimi olusturmaya
calismaktadir. Bununla birlikte, yasama organina taninan sinirlama yetkisinin
kotiiye kullanilmasinin 6niine gegilmesi gerekir. Bu da Anayasa Mahkemesi'ne



Prof. Dr. Jugnee Amarsanaa 4 Besinci Oturum 457

ait olan bir sorumluluktur. Anayasa Mahkemesi, temel haklarin sinirlanmasina
yonelik yasal diizenlemelerde bireyin haklari ile toplumun ¢ikarlar1 arasindaki
hassas dengeyi iyi gozetmelidir.

Temel haklarin simmrlanmasma  yonelik yasal diizenlemelerin
denetiminde kullanilan bir kistas, ol¢tiliiliik ilkesidir. Temel haklarin asiri
bicimde siirlanmasma karsi, Uluslararas: Insan Haklari Sozlesmesi'nde de
kriterler mevcuttur. Sinirlamanin hem uluslararas: kriterlerle hem de Anayasa
ile kabul edilen olgiitlerle uyumlu olmasi gerekir. Smirlamada kullanilan arag
sinirlamanin amaciyla orantili olmali, sinirlama icin gerekli ve en uygun arag
olmalidir.

Anayasa yargisinin temel haklar acisindan etkili bir koruma
mekanizmas1 olarak calisabilmesi igin Anayasa Mahkemesi kararlarina
taninacak hukuki otorite biiyiik 6nem tasimaktadir. Mogolistan’da Anayasa
Mahkemesi kararlarmin hukuki sonuglari ve uygulama mekanizmalari,
anayasanin ustiinliigti ilkesini hayata gegirecek ve temel haklar icin etkin
koruma saglayacak bicimde diizenlenmistir. Ik olarak; mahkeme kararlar:
baglayicidir. Tkinci olarak, Anayasa Mahkemesi kararlari kesindir ve bu
kararlara karsi baska bir mercie itiraz edilemez. Uciincii olarak, Anayasa
Mahkemesi kararlar1 dogrudan etkilidir. Kararlarin yiriirliige girmesi igin
Anayasa Mahkemesi tarafindan baska bir tarih belirtilmemisse kararlar
dogrudan yiiriirliige girer. Yani, Anayasa Mahkemesi Kkararlarinin
uygulanmasi icin herhangi bir idari makamin ya da kurumun inisiyatifine
gerek yoktur.

Anayasa Mahkemesi kararlar1 yasama organinin faaliyetleri i¢in de yol
gosterici olmaktadir. Yasama organi yeni bir kanun yaparken ya da mevcut
kanunlar1 degistirirken Anayasa Mahkemesi ictihatlarin1 dikkate almaktadir.
Ancak, Anayasa Mahkemesi kararlarinin ilgili kisiler ve makamlar tarafindan
dogrudan uygulanmasi konusunda zaman zaman aksamalar olmaktadir. Bu
nedenle, Anayasa Mahkemesi kararlarinin geregini yapmayan kisilerin ve
kurumlarin cezai ve idari sorumluluguna yonelik diizenlemeler yapilmasi
gerekmektedir. Karsilastirmali bir analiz, bir¢ok iilkede bu tiir diizenlemeler
yapildigini gostermektedir. Mogolistan’da da Anayasa Mahkemesi kararlarin
uygulamaktan kagmman kisi ve kurumlara yaptinm Ongoren yasal
diizenlemelerin ~ yapilmasmma  ihtiyag ~ bulunmaktadir. Mogolistan
Parlamentosunun (Devlet Biiyiik Kurulu) Anayasa Mahkemesi'nin 2000



458 Anayasa Yargis1 29 (2012)

yilindaki anayasa degisikligine iliskin kararina uymamasi drneginde oldugu
gibi, Anayasa Mahkemesi kararlariin devlet makamlarinca uygulanmamasi
olasiligina kars1 onlemler alinmalidir.
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Role of Constitutional Court (Tsets) in Human Rights
Protection in Mongolia

Prof. Dr. Jugnee Amarsanaa”

Human rights and freedom and superiority principal, considered in the
Constitution, concern to legislative power, executive power and jurisdiction,
binding and link them. To acknowledge human rights and freedom, to pursue
and fulfill and preserve them is the responsibility of the state and government.
To validate a law against a human rights and freedom or cause to suffer is not
a responsibility of a democratic state. The article implementation of these
principles is provided with wide range assignment of governmental protection
for human rights and freedom including the Constitutional court (tsets). The
court is an authority has an important tendency to protect human rights for its
objective, capacity and approach within the Constitutional review (see
Appendix). This conclusion is defined as acknowledging the rights and
freedoms, the institutional predominance, in the main system of Constitutional
establishment.

It is legitimate that for the proxy of Constitutional court and its
significance, the main issue to protect human rights and freedoms, the main
tendency of the Constitutional court is disaffirmed but pay attention for the
mission “Guard for constitution” in some creations of western lawyers.

The essential of the standpoint is reasonable to limit the rights and
freedoms in order to protect the Constitution it can be explained under the
“comparative” status of main rights and political interests. Some lawyers
consider that the rights and freedoms is equal to state interests. Such equality is
irregularity because of it gives a chance to use a human right in accordance
with a political purpose excepting the Constitution. Thus the content on the
nature of human right its importance, one of the main approaches of control

“Member of the Constitutional Court of Mongolia
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for the government and the purpose of Constitutional Control Institute would
be a fault.

Adoption of a law and the practical affiliation of the court is must be
provided for protecting Constitutional court, human and civil rights and
freedoms. This ambiguous tendency certifies that Constitution protection and
Human rights protection are inseparable. This ideology is considered in the
Law of Constitutional court (Tsets) of 1992, the act confirmed legally as
constitution.

Nowadays, it is a usual matter, that the significance to determine the
human rights and freedoms institution for implementing the Constitutional
review, in many countries.

In Mongolia, it is obvious a human rights and freedoms is top priority in
process of Constitutional court in the prime to engrain and enact the principle
of the democratic legislative state. The main criteria is to determine by the
court that those are in accordance with laws and legislation, other ruled acts
and the Constitution. When we consider the rights and freedoms protection is
key tendency of the Constitutional court, we based on the especial principles
for Constitution, especially human rights and freedoms are not changed,
otherwise it is naturally. The novelty and this thoughtful essence of the human
rights definition, for the constitution of Mongolia, are to recognize the
monopole status and top level adequate protection for it. The main idea,
regarding the main responsibility of Constitutional court to protect human
rights, is inherited since the establishment of Council of Constitutional Control
in the law on the amendment to the Constitution in 1990. The above mentioned
council could not established due to the historical circumstance, but the new
Constitution was approved in 1992. Some deficiency on the Council of
Constitutional Control and systemic operation like a formation of an
association of a council was evident so the idea of the ex-socialist countries to
establish Constitutional review Institute in widespread formation in post war
Europe. The development of the institution is related to the requirement to
strengthen for the secure confirmation to protect the Constitutional court from
any violation of democracy, legislation and human rights. It witnesses that
perennial experience on Constitutional court in democratic countries are
officiated significantly for implementing these achievements. Thereof they
could not use the appropriate provision that considered as they are inseparable
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part of jud democratic state Constitutional court is considered as argument of
human rights and freedom when implements the controlling the legislation is
in accordance with the Constitution or not. The rule of citizens complaint, the
special appliances of protection of human rights and freedoms, was established
in the law of Constitutional court, approved in 1992.A citizen, a foreigner, a
stateless person has a right to complain considering as his/her rights and legal
interests were violated or could not protected by court and either
governmental organization or an official. “The basis of complaint” shall be:

1. The standard, rule or act to be used within the content of the
Constitution, is not used

2. Used an act, not used previously

3. Comment for the act of standard, which is not complied with to the
Constitution

4. Was possible to be used directly

The Constitutional court has no right to discuss a problem under own
initiation because of it approves its activity is real or independent. The
principle, not to politicize the action of the Constitutional court, is a political
party and public organization did not include the matter, in accordance with
the Constitution or not, into to scope of its prescribed rights matters. This
important provision is embedded in clause 8, Law of Constitutional court and
the legal matter shall be decided according to it only. The above mentioned
principle is a specific principle of Constitutional court in many countries.
Politics and legislation are inseparable. There is no separate politics from
legislation in constitutional state. Prohibition to oversee and decide a political
issue means first of all that the control is being implemented by the
Constitutional court within establishing a law and implementing a law shall
not exceed the implementation the legal standard of Constitutional court.
Therefore the opportunity, to convert a political issue into a legal issue, is
limited. Also Constitutional court discuses every issue ever both in struggle for
government or political struggle periods, and adheres a standard to
investigate a case as a judicial proceeding for making a decision and adheres
collectivism. Prohibition for a member of Constitutional court to participate in
a politics, secure of their independency and “interference arbiter” reputation,
was not under other’s influence within the legislative discussion, must be
confirmed according to a laws and legislations. It is a requirement in article 5,
part 3, Law on Constitutional court a member of Constitutional court shall not
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to participate in a political party or political movement as a member, not to
publicize a political advertisement or participate in a electioneering. According
to the substantial requirement on human rights protection, it is proper measure
to expand the limitation of rights and power of Constitutional court.
Particularly, it might be a right that to inspect and decide an individual or
cooperative complaint on a violation the rights from a citizen or a law could be
used for the definite cause by a common court is in accordance with
Constitution or not. Seeing experiences of some countries, a definite control is
popular mode, used for judicial proceedings of Constitution for protecting
human rights and freedoms in the countries. As this mode, under common or
diversified court questionnaires, inspects that the law is in accordance with
Constitution or not. This controlling form is expanding the opportunities of the
citizens to protect their human rights and freedoms so the wide range of a
court or law implementing organization can be involved in this action.

Basing on an experience of other country to use a definite controlling
mode, keeping its beneficence for human rights protection, included a new
mode to inspect the law meets to Constitution in Constitutional controlling
system or not, under the judicial questionnaire in the Constitution.

The consequence, put forth a questionnaire shall delay to execute any
inspection activity and a decision made by a court, related to the case from
date of decision to put forth a question to Constitutional court until date to
make a court decision. It reckoned that the main content of it is to implement
the principle of the Constitution to protect and fulfill civil or human rights and
freedoms as well as to strengthen Constitutional legality for implementing
judicial proceedings, and influence for all participants in a lawsuit herewith.
The definite controlling mode trends to find out a most legal appropriate
conclusion related to human rights protection when a court to oversee and
decide a case. During the process of the definite controlling mode, the
following conviction is settled in western theory and judicial practice. If there
are several versions, when explaining the applied law, that means they are
confirming human rights and freedoms protection and the version, not to
violate them, shall be preferred and if the standard provision has double
meaning, it shall be understood as the content with most positive consequence.

Constitutional review under a court questionnaire is most significant in
the situation renovation in all legislative sectors and relevant amendments into
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laws and legislations in Mongolia. It would be a significant factor for human
rights protection if the issue, to put a control for the adequate status of law, to
be used in a common court, to Constitution, could be included in the
Constitutional court.

The implementing the rights to put to regarding the existing law is
comply with the Constitution, is put the matter on jurisdiction or law
differentiation with the court. It shall be based on a law have to be complied
with a democratic achievement by own content, within the scope of ideology of
a legislative state. Human rights must be the basis of legislative environment;
otherwise the scope of all positive laws and legislations shall be measured
under human rights and must to have “humanitarian criteria”. Hereof, they
became a source of top tendency legislation to rule of state.

One main approach of protection activities of Constitutional controlling
authority is a limitation of rights and freedoms and this scope of restriction.
Particularly, according to Constitution, a plenary right to approve a procedure,
security confirmation, laws, related to regulative obligation of human rights,
indicated the mode of responsibility to be implemented within a limited scope
for a lawmaker. Ability to impose restriction effect to human rights and
freedoms is one of the most difficult problems in justice system. The lawmaker
shall uphold the principle and standard of Constitution in order to decide the
problem. The restriction by a lawmaker is most important part in the action of
Constitutional controlling organization. If the Constitutional restriction is
considered as criteria to determine the protection possibility and freedoms
level of an individual, the Constitutional court shall oversee and decide how
the above mentioned restriction meets to the legislative state, democratic rule,
and international accepted standard. A basis of principle and ideology to
determine these restrictions are in accordance with Constitution in
Constitutional court, and human rights issues of regional and international
organizations practices. One of them is to extract from a law. Under this
principle, the standard regulation and restriction of human rights and
freedoms is established legally and those amounts of the restriction and
opportunity in these laws shall be in accordance with the provision of
Constitution. Other important principle is prohibition to restrict the rights and
freedoms excessively and balance them. It means that to disclosure to expose to
danger to Constitutional rule is embodied like this, is equilibrating with the
danger of a lawmaker’s obligation on restriction for human rights and



468 Anayasa Yargis1 29 (2012)

freedoms is undertaken. The rights and freedoms, has a content in detail and
not explained directly in the Constitution, caused a considerable trouble.
Constitutional courts in several countries express the recourse of it under the
principle keeping the essence of the human rights and freedoms. Its content is
adduced additional legal security confirmation against the excessive
restriction. This requirement is dedicated to satisfy the essence of human rights
and freedoms and it prevents from the obstruction of danger “to become poor”
for these rights and to extract into number of laws with purpose to protect
from probable entering restriction of a “against” to human rights and freedoms
meaning from the parliament. Thereof, the restriction is as lower as possible
and there is no special restriction. The theory and practice and this kind of
restriction is established independently due to the special independency
characters of the country. But nowadays, international community causes to
demonstrate out of the inner authorities of the country. The main international
statement on human rights defines the certain required and potential scope for
a democratic society. This restriction determines terms, purpose and scope of
the general restriction.

A possible restriction background situation was indicated in Universal
Declaration of Human Rights and International Human Rights Covenant.

The above mentioned judicial proceedings principle of Constitution
meets fully to international legislation standard regarding the necessary and
possible restrictions for a democratic society such as to extract into a law, keep
the essence of the meaning, principle of appropriate condition and forbidding
for excessive restriction. Some restriction matter is regulated in international
documentations more evidently. Particularly, it is indicated, in article 8, part 2,
international covenant on economic, social and cultural rights to unionize and
rights to strike, and for a person who involved in military, police and public
administration personnel, it is not obstruct to enter the above mentioned
restriction legally. A list of chance restriction on matters such as to emigrate
and free speech the residence is involved in International covenant on civil and
political Rights. They involve statutory restrictions required for social safety,
public order, human health, morality and protection rights and freedoms of
others. Commensurable criterion is established for the rights of free speech and
organize free social gathering. According to these concepts, a reasonable line
of human rights restriction is indicated in article 5, part 10, the Constitution.
The essential of human rights and freedoms protection is to keep misusing the
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restriction. A restriction of human rights and freedoms of an individual is
always entrains a danger and define restriction measure, matchless to social
interest inasmuch as not abusive.

Such as this one way keep a misuse is a comparative principle and
prohibition formula for the excessive restriction to be emerged from it.
International Human Rights Bill is the basis of prohibition during process of
lawmaking and law applying. Available restriction to be enacted under the
Constitution shall meets to tar purpose of restriction under its content and
amount and be dedicated to protect possibility equal to legislation. The defense
being used must be necessary, proper and optimum. Legal consequence of the
Constitutional court decision and its implementation mechanism is significant
for beneficial Constitutional review system.

A matter, to fulfill the Constitutional court decision during the
transitional period, is set pointedly. The following principle shall be pursued in
order to determine the legal force of the Constitutional court decision due to
the requirements to Constitutionality, law-and —order the Constitution,
enforcing the law, and assure the protection of human and civil rights and
freedoms: First, the judicial decision is binding. Second, Constitutional court
decision is ultimate and unappealable. Third, enter into force once the
Constitutional court decision is adopted or since read off them. The principle,
to fulfill them immediately if not specified in the decree of Constitutional
court/ for Mongolia, it can be fulfilled directly/, is served. The decision is
fulfilled directly and no affirmation of other organization or administrator is
required. the Constitutional court decision functions significantly consulting
lawmakers through own degree to make a new law, or amend a necessary law
in order to regulate the remnant non-regulated relations because of
Constitutional court considered the act is invalid as a result the court
establishes the general provisions of law and content scope definitely and it
attracts our attentions. To provide conditions to implement overmastering
resolution of Constitutional court is to cover the requirement to charge with
legal responsibility definitely in case of non-fulfillment of Constitutional court
decision, or fulfilled improperly, or block off a fulfillment. It is legitimate to
enact the responsibility under a law and indicate a regulation and variant to
charge with responsibility. This responsibility can be regulated under the
special provisions in law on Criminal and Administrative responsibilities.
Comparing to the experiences of other countries, such kind of responsibility is
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not indicated in the laws and legislations of Mongolia. This non-regulated
issue in the laws and legislations needs to be removed because of run up
against the fulfillment of Constitutional court decision in practice. It can be
explained taking as example of the State Great Khural- the Parliament of
Mongolia has been temporized the conclusion regarding the amendments in
the Constitution of Mongpolia, drew by Constitutional court/2000/.
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