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Insan Hak ve Ozgiirliiklerinin Korunmasinda
Anayasa Mahkemesi’nin Rolii: Tayland Ornegi

Chalermpon Ake-uru’

“Hukukun iistiinliigiine riayet et,
Demokrasiyi giiclendir,

4

Insanlarin haklarini ve 6zgiirliiklerini koru.”

- Tayland Anayasa Mahkemesi'nin Slogani

I. GIRIS

Anayasal demokrasiyi benimseyen ve anayasacilik doktrinine riayet
eden bir iilke, genellikle halkinin hak ve ozgiirliikleri hakkindaki hiikiimlerin
yani sira anayasal yargi islevini yerine getiren bir kurum — anayasa mahkemesi
ya da muadil bir kurum — hakkindaki hiikiimleri de iceren yazili bir anayasaya
sahiptir.

Tayland icin, bu uygulama, Tayland takvimine gore B.E. 2540'ta
(1997’de) Tayland Krallifi Anayasasinin ilaniyla bagladi. Bu anayasada
Tayland halkinin hak ve 6zgiirliiklerinin sistematik bicimde siralamas: yapild:
ve Anayasa Mahkemesi, ilk defa anayasal uyusmazliklar hakkinda hiikiim
vermekle gorevli bir yargi organi olarak kurulmus oldu. Bu anayasanin yerini
alan B.E. 2550 (2007) tarihli Tayland Kralligt Anayasast da aym yonde
hiikiimler icermektedir. Bir 6nceki anayasanin 6zii biiyiik 6lglide muhafaza
edilirken, yeni Anayasa, halkin hak ve 6zgiirliiklerine iliskin hiikiimlere daha
fazla aciklik ve daha genis bir bakis acis1 getirmistir. Ayrica, Anayasa
Mahkemesi'ne bireysel basvuru hakkinin taninmasi suretiyle, bireylerin
Mahkeme’ye erisiminin yolu agilmustir.

} Tayland Anayasa Mahkemesi Uyesi
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Bu bildiride Tayland halkinin hak ve o6zgiirliiklerinin korunmasinda
Anayasa Mahkemesi'nin rolii incelenecektir. Oncelikle B.E. 2550 (1997) tarihli
Tayland Krallig1 Anayasasi'nin Tayland halkinin hak ve ozgiirliikleriyle ilgili
hiikiimlerine bakilacaktir. Ardindan Anayasa Mahkemesi'nin yetki alan1 ve
Tayland halkinin hak ve ozgiirliiklerinin korunmasmi nasil sagladigi ele
almacaktir. Bundan sonra, bazi 6ne ¢ikan davalarda Anayasa Mahkemesinin
ictihadina goz atilacak, ardindan sonug degerlendirmeleri yapilacaktir.

II. iINSAN HAK VE OZGURLUKLERINE ILISKIN ANAYASAL
HUKUMLER

1. Genel ilkeler

B.E. 2550 (2007) tarihli Tayland Kralligi Anayasasi (bundan boyle
“Anayasa” olarak anilacaktir)!, insan onuru, insan haklar1 ve ozgiirliikleri,
insanlarin esitligi ile ilgili konulara 46 madde ayirmistir. “Bir Biitiin Olarak
Anayasa icin Genel Hiikiimler”i diizenleyen I. Kisim’da iki madde, insan
onuru, insan haklar1 ve ozgiirliikleri ve esitlik ile ilgili iki genel ilkeye yer
vermektedir. Bunlardan ilki, insan onurunun, insan haklar1 ve 6zgtirliiklerinin
ve esitligin korunmasina iliskindir. Tkincisi, Tayland halkinin kokenleri,
cinsiyetleri veya dinlerine bakilmaksizin bu Anayasa kapsaminda esit
korumadan faydalanmasina iligskindir.?

Tayland Halkinin Haklar1 ve Ozgiirliikleri'ni diizenleyen III. Kistm 44
maddeden (26. ila 69. madde arasi) olusmaktadir. III. Kistm 13 boliime
ayrilmistir. 1. Boliim, Faslin Genel Hiikiimleri, 2. Boliim ise Esitlik ile ilgilidir.
3. ila 13. Boliimler arasinda Tayland halkinin gesitli hak ve ozgitirliiklerini
siralanmaktadir.

Faslin genel hiikiimlerini ihtiva eden, 4 maddeli (26.-29. maddeler) 1.
Boliim asagida belirtildigi gibi, insan onuru, insan hak ve 6zgiirliikleri ile ilgili
genel ilkeleri ortaya koymaktadir.

I'B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasast'min I. Kismi ve III. Kismi bu bildirinin ekinde
yer almaktadir.

2 B.E. 2550 (2007) Tayland Krallig1 Anayasasi, 4. madde.
3 a.y. 5. madde.
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Oncelikle, tiim Devlet mercilerinin yetkilerini kullanirken, Anayasa
hiikiimlerine uygun olarak insan onurunu, insan hak ve 6zgiirliiklerini gerekli
bicimde gozetmek zorunda oldugu Anayasa tarafindan hiikme baglanmstir.*

fkinci olarak, Anayasada acikga sayilan haklarin yani sira Anayasa
Mahkemesi'nin kararlariyla taninan haklar ve Ozgiirliikler, biitiin kamu
kurumlann tarafindan korunacak ve Millet Meclisi, Bakanlar Kuruluy,
Mahkemeler, Anayasal Organlar ve Devlet kurumlari tizerinde tiim kanunlarin
ylrirliige konmasi, uygulanmasi ve yorumlanmasi gercevesinde dogrudan
baglayici olacaktir.®

Ugiincii olarak, bir kisi, diger kisilerin haklarini ya da 6zgiirliiklerini
ihlal etmedigi ya da Anayasa’ya veya ahlak ve adaba aykir1 olmadig: siirece,
insan onuruna saygi gosterilmesini isteyebilir; hak ve Ozgiirliiklerini
kullanabilir. Anayasa tarafindan taninmis haklar1 ve 6zgiirliikleri ihlal edilen
bir kisi, mahkemelerde haklarini kullanmak ya da mahkemelerde kendini
savunmak i¢in Anayasa hiikiimlerini one siirebilir. Buna ilaveten, bir kisi
Devleti bu Kisimdaki (III. Kisim) hiikiimlere uymaya zorlamak igin
mahkemelerde haklarim1 dogrudan kullanabilir. Anayasa tarafindan tanimnmisg
herhangi bir hak ve 6zgiirliigiin kullanilmas: hakkinda ayrintilar sunan bir
kanun var ise, o hakkin ve 6zgiirliigiin kullanilmas1 s6z konusu kanuna gore
olacaktir. Bir kisi, bu Kisim kapsamindaki haklarin kullanilmas: konusunda
Devlet tarafindan tesvik edilme, desteklenme ve yardimci olunma hakkina da
sahip olacaktir. ¢

Dordiincii olarak, bir kisinin Anayasa tarafindan taninmis hak ve
ozgiirliiklerine, Anayasa’yla belirlenen amacgla 6zel olarak yiiriirliige konan bir
kanuna istinaden olmasi disinda kisitlama konulmayacak ve kisitlama sadece
gerektigi Olciide ve s6z konusu hak ve Ozgiirliiklerin temel esaslarini
etkilememesi kaydiyla konulacaktir. Boyle bir kanun, Anayasa’min kanunun
yuriirliige konmasma izin veren hiikiimlerinin de kanunda belirtilmesi
kaydiyla, genel uygulamaya yonelik olacak ve belli bir dava veya kisiye

4 a.y. 26. madde.
% a.y.27. madde.
¢ a.y.28. madde.
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uygulanmaya yonelik olmayacaktir. Bu ilke, kanuna istinaden c¢ikarilan
kurallar veya yoOnetmelikler icin de gerekli degisikliklerle beraber gecerli
olacaktir.”

Anayasa’nin 2. Boliimii esitlik ilkesiyle ilgilidir. Bu boliimde iki madde
vardir (30. ve 31. madde). Birincisi, esitlik ve ayrimcilik yasag: ilkelerini
bildirir. Hiikiim, herkesin kanun 6niinde esit oldugunu ve kanun gercevesinde
esit korumadan faydalanacagini belirtir. Erkekler ve kadinlar esit haklardan
faydalanacaktir. Anayasa hiikiimlerine aykir1 bicimde, koken, 1rk, dil, cinsiyet,
yas, engellilik, beden veya saglik durumu, kisisel statii, ekonomik veya sosyal
durum, dini inang, egitim veya siyasi goriis farkliliklar: gerekgesiyle yapilacak
her tiirlii ayrimalik yasaktir. Ancak bir kisinin haklarmi ve o6zgiirliiklerini
diger kisilerle ayn1 esasa gore kullanabilmesine karsi bir engeli ortadan
kaldirmak ya da kullanabilmesini tesvik etmek {izere Devlet tarafindan
belirlenen tedbirler ayrimcilik sayilmayacaktir. 8

2. Bolimiin ikinci hiikmii, silahli kuvvetler veya polis glicleri
mensuplarmin, Hiikiimet gorevlilerinin, Devletin diger gorevlilerinin ve
Devlet kurumlari memurlarinin ya da ¢alisanlarinin haklar1 ve ozgiirliikleri
hakkindadir; bu kisiler, siyaset, verimlilik disiplin veya etik baglaminda
ozellikle yiiriirlii§e konmus bir kanuna istinaden ¢ikarilan kanun veya kural
ile kisitlanmadik¢a, Anayasa kapsaminda diger kisilerin faydalandigi hak ve
ozgiirliiklerin aymisindan faydalanacaktir. ?

2. Haklarin ve 6zgiirliiklerin siralanmasi

Tayland halkinin haklar1 ve ozgirlikleri III. Kismun 3. ila 13.
Boliimlerinde siralanmistir. Anayasa’min bu boéliimleri, insanlarin hak ve
ozgiirliiklerinin bir katalogu olarak adlandirilabilir. Yer azligindan dolay1 bu
hak ve ozgirliikklerin ¢ok kapsamli hiikiimleri ayrintili olarak ele
alinamayacagindan, bu bildiride bunlarin kisa incelemeleri yapilacaktir.

7 a.y.29. madde.
8 a.y. 30. madde.
9 a.y. 31. madde.
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3. Boliim — Kisi Hak ve Ozgiirliikleri

Bu boliimde, asagidaki gibi, kisi haklarini ve ozgiirliiklerini bir araya
toplayan 7 madde bulunmaktadair:

(1) Yasama hakki ve oOzgiirlitk hakki. Herkes yasama hakkina ve
ozgiirliik hakkina sahiptir. 1

(2) Konut dokunulmazligi. Bireylerin bir meskende huzurlu oturma ya
da meskene sahip olma hakki korunur. Sahibinin rizasi olmadan bir meskene
mazeretsiz giris yapilamaz; bir konut veya hususi yer yasal izin olmadan

aranamaz.!!

(3) Seyahat ve yerlesme ozgiirliigii. Herkes, Krallik dahilinde seyahat
etme Ozglirliigiinden ve kendi ikametgahini se¢me 6zgtirliigiine sahiptir.’?

(4) Kisinin aile haklari, onuru, itibar1 ve mahremiyet hakk:
korunacaktir. 3

(5) Herkes, mesru yollarla haberlesme 6zgiirliigtine sahiptir. 4
(6) Bir dini, tarikat1 ya da mezhebi benimseme 6zgtirltigii korunur. ©°
(7) Zorla ¢alistirma yasaktir. ¢

4. Boliim — Yargi Siirecine iliskin Haklar

Bu boliimde, asagidaki gibi, yargilama usuliine iliskin haklari iceren 2
madde bulunmaktadir:

10 Ayrint igin, bkz: a.y. 32. madde.
I Ayrint igin, bkz: a.y. 33. madde.
12 Ayrint igin, bkz: a.y. 34. madde.
13 Ayrint1 igin, bkz: a.y. 35. madde.
14 Ayrintt igin, bkz: a.y. 36. madde.
15 Ayrintt igin, bkz: a.y. 37. madde.
16 Ayrint1 igin, bkz: a.y. 38. madde.
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(1) Sug ve cezalarin ge¢mise yiirtimezligi ve (Nullum crimen, Nulla

poena sine lege “Kanunsuz sug ve ceza olmaz”) ve suglu oldugu kanitlanana

kadar masum sayilma hakki. 7

(2) Yarg siirecine iliskin haklar:

2.1

2.2

2.3

24

25

2.6

2.7

2.8

Yargiya kolay, rahat, hizli ve kapsaml erisim hakki;

Halka agik durusma hakki, olgular hakkinda yeterli
bilgilendirilme ve belgeleri inceleme hakki, kendi olgularini,
savunmalarin1 ve delillerini sunma hakki, tiim yargic heyetince
dikkate alinma hakki ve bir karar, hiikiim veya emrin gerekceleri
hakkinda bilgilendirilme hakki;

Diizgiin, ivedi ve adil durusma hakki;

Yarg: siirecinde, diizgiin, ivedi ve adil sorusturma hakkini ve
kendini suglayic ifadeyi geri alma hakkini iceren uygun muamele
hakki;

Devletten gerekli ve uygun adli yardim alma hakki;

Cocuk, geng, kadin, yash veya engelli ya da oziirlii kisiler igin
yargl siirecinde uygun korunma hakki ve cinsel siddet ile ilgili
davalarda uygun muamele hakki;

Bir ceza davasindaki bir siipheli ya da davalinin, davasm
savunmak igin yeterli firsatla, diizgiin, ivedi ve adli sorusturma
veya durusma hakki, uygun sekilde delilleri inceleme veya deliller
hakkinda bilgilendirilme hakki, hukuki islemlerde avukat
tarafindan yardimci olunma ve kefalet hakki olacaktir;

Bir hukuk davasinda, Devletten uygun adli yardim alma hakki. 8

7 Ayrint1 igin, bkz: a.y. 39. madde.

18 Ayrint1 igin, bkz: a.y. 40. madde.
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5. Bolim — Miilkiyvet Haklar:

Bu boliimde miilkiyet hakki, miras hakki ve gayrimenkuliin istimlakine
iliskin 2 madde bulunmaktadir. Bunlar asagidaki gibidir:

(1) Miilkiyet ve miras haklar1 korunur.
(2) Gayrimenkuliin istimlaki, 42. maddede o6zellikle bahsedilen
amaglarla ve orada bahsedilen belli kosullarla kanuna istinaden yapilmadikca

miimkiin olmayacaktir. 2

6. Boliim — is Haklar1 ve Ozgiirliikleri

Bu béliimde de, asagidaki gibi, is haklar1 ve Ozgiirliikleri iceren 2
madde bulunmaktadir:

(1) Bir isletme veya isle ugrasma ve adil ve serbest rekabet yapma
ozgiirliikleri. !

(2) Is giivenligi ve is huzuru ve asgari geginme giivenligi hakki. 22

7. Boliim — Bireylerin ve Basinin Ifade Ozgiirliigii

Bu boliimde dort madde bulunmaktadir. Asagidaki hak ve ozgtirliiklerle
ilgilidirler:

(1) Her tirlii gortisti ifade, konusma, yazma, basma, yaymn ve diger
yollarla ifade 6zgiirliigii. 2

19 Ayrint igin, bkz: a.y. 41. madde.
20 Ayrint igin, bkz: a.y. 42. madde.
2L Ayrintr igin, bkz: a.y. 43. madde.
22 Ayrint igin, bkz: a.y. 44. madde.
23 Ayrmt igin, bkz: a.y. 45. madde.
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(2) Ozel sektorde kitle iletisim faaliyeti yiiriiten gorevlilerin veya
calisanlarin, herhangi bir hiikiimet kurumunun talimati olmadan, anayasal
kisitlamalar gergevesinde haber sunma ve gortislerini ifade etme 6zgiirliikleri. 2

(3) Radyo ve televizyon yaymcilig1 ve telekomiinikasyon igin iletim
frekanslar;, kamu yararina olan ulusal haberlesme kaynaklaridir. Kanunda
ongorildigii sekilde bu frekanslar1 dagitmak ve radyo ve televizyon
yayinciligl ve telekomiinikasyon faaliyetlerini denetlemek tizere bagimsiz bir
denetleyici Devlet kurumu kurulacaktir. 2

(4) Siyasi gorevlerdeki kisilerin bir gazete, radyo veya televizyon
yaymcilig1 ya da telekomiinikasyon faaliyetinin sahibi olmasmna ya da bunda

hissesi olmasina miisaade edilmez. 26

8. Boliim — Egitim Haklar1 ve Ozgiirliikleri

Bu boliim, egitimdeki hak ve ozgiirliikleri kapsar ve asagidaki gibi 2
maddeden olusur:

(1) Devlet tarafindan herkese {icretsiz olarak saglanan en az on iki yillik
kapsamli ve kaliteli egitim almaya iligkin esit hak.?”

(2) Herkes, akademik 6zgiirliikten faydalanma hakkina sahiptir. Egitim
ve Ogretim, Ogrenme ve Ogretme, akademik ilkelere gore arastirma ve
arastirmay1 yaymlama hakki, vatandaslik gorevlerine ve ahlak ve adaba aykir1
olmamasi kaydiyla korunacaktir. 28

9. Bolum — Halk Saglig1 Hizmetleri ve Sosyal Yardim Hakki

Bu boliimiin 5 maddesinde asagidaki haklar korunur:

24 Ayrmnti igin, bkz: a.y. 46. madde.
25 Ayrintr igin, bkz: a.y. 47. madde.
26 Ayrintt igin, bkz: a.y. 48. madde.
27 Ayrint igin, bkz: a.y. 49. madde.
28 Ayrmti igin, bkz: a.y. 50. madde.
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(1) Devletten uygun, standart, kapsamli ve verimli saglik hizmetleri
alma hakki, 6zellikle yoksullarin Devlet revirlerinden ticretsiz tibbi tedavi alma
hakki. %

(2) Cocuk ve genglerin yasamlarini idame ettirme ve potansiyellerine
gore fiziksel, ruhsal ve zihinsel gelisim edinme hakki. 3

(3) Altmus yas tizerinde olup gecinmek igin geliri yetersiz olan kisiler
icin, Devletten sosyal yardim, kamusal tesis ve uygun yardim edinme hakki. 3!

(4) Engelliler ve oziirliiler i¢in Devletin sosyal yardim hizmetlerine,

kamu tesislerine ve uygun yardimina erisme ve bunlardan yararlanma hakki. 3?

(5) Evsiz olan ve gecinmek icin geliri yetersiz olan kisiler i¢in Devletten

uygun yardim alma hakki. 3

10. Boliim — Bilgi Edinme ve Sikavet Hakki

Bu boliim yedi maddeden olusur ve bunlar, asagidaki gibi, cesitli bilgi

edinme ve sikayet haklari ile ilgilidir:

(1) Bilgilendirilme ve bir hiikiimet kurumu, Devlet kurumu, Devlet
tesekkiilii ya da yerel idare kurulusunun zilyedindeki kamuya agik bilgilere

erisim hakki. 3

(2) Cevre kalitesini, saglik ve sthhat kosullarini, yasam kalitesini veya
bir kisi veya yerel topluluk ile ilgili diger onemli ¢ikarlar1 etkileyebilecek bir

ruhsatin verilmesinden ya da bir projenin gerceklestirilmesinden 6nce, bir

29 Ayrmt igin, bkz: a.y. 51. madde.
30 Ayrinti igin, bkz: a.y. 52. madde.
3T Ayrintr igin, bkz: a.y. 53. madde.
32 Ayrint1 igin, bkz: a.y. 54. madde.
33 Ayrint1 igin, bkz: a.y. 55. madde.
34 Ayrinti igin, bkz: a.y. 56. madde.
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hiikiimet kurumu, Devlet kurumu, Devlet tesekkiilii veya yerel idareden bilgi,
acitklama veya gerekce Ogrenme hakki ve bu konulara iliskin gortistint

degerlendirme igin ilgili kurumlara ifade etme hakki. %

(3) Bir kisinin haklarin1 ve 6zgtirliiklerini etkileyen veya etkileyebilecek
idari gorevlerin ifasinda Devlet gorevlilerinin karar verme siirecine katilma
hakka. 3¢

(4) Dilekge sunma ve uygun siire icinde degerlendirmesinin sonucu
hakkinda bilgilendirilme hakki. 3

(5) Bir hiikiimet kurumu, Devlet kurumu, Devlet tesekkiilii, yerel idare
kurulusu veya tiizel kisi olan baska bir Devlet mercii aleyhine, hiikiimet
gorevlilerinin, bu kurumlarin gorevlileri veya calisanlarinin bir eylemi veya
kusuru i¢in sorumluluk iddia etmek tizere yasal yollara bagvurma hakkai. 3¢

(6) Tiiketici olan bir kisinin dogru bilgi alma hakki ve zararin telafisi igin
sikayette bulunma ve tiiketici haklarin1 korumak icin bagkalartyla birlesme
hakki. %

(7) Siyasi gorevdeki bir kisinin, Devlet kurumunun veya Devlet
gorevlilerinin gorevlerinin ifasim takip etme ve incelenmesini talep etme hakki. #/

11. Boliim — Toplanma ve Orgiitlenme Ozgiirliikleri

Bu boliim, toplanma ve orgiitlenme ozgiirliikleriyle ilgili 3 madde
icermektedir:

(1) Barisci bir bicimde ve silahsiz olarak toplanma hakki. #

35 Ayrinti igin, bkz: a.y. 57. madde.
36 Ayrmnti igin, bkz: a.y. 58. madde.
37 Ayrintr igin, bkz: a.y. 59. madde.
38 Ayrint igin, bkz: a.y. 60. madde.
39 Ayrintr igin, bkz: a.y. 61. madde.
40 Ayrmnti igin, bkz: a.y. 62. madde.
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(2) Dernek, birlik, federasyon, kooperatif, ciftci grubu, 6zel orgiit, sivil
toplum orgiitii ve bagka herhangi bir orgiit kurma ozgtirligi. 2

(3) Siyasi parti kurma ozgtirligi.

12. Boliim — Topluluk Haklar1

Bu boliimde topluluk haklariyla ilgili 2 madde bulunmaktadir:

(1) Bir topluluk, yerel topluluk veya geleneksel yerel topluluk olarak bir
araya gelen kisilerin geleneklerini, yerel akli, kendi topluluklarinin ve ulusun
sanat veya iyi kiltiirtinii koruma veya yeniden canlandirma ve dogal
kaynaklarmn, cevrenin ve biyolojik cesitliligin dengeli ve siirdiiriilebilir bir
bicimde yonetimi, muhafazasi ve istifadesine katilma hakkina sahip olacaktir.

(2) Bireylerin saglik ve sihhat kosullarina, refaha veya yasam kalitesine
zararll olmayan bir bicimde cevre icinde olagan ve tutarli bigimde yasamim
idame ettirme icin, dogal kaynaklarin ve biyolojik cesitliligin korunmasi ve
istifadesine ve cevre kalitesinin korunmasi, tegvik edilmesi ve muhafazasina
Devletle ve topluluklarla birlikte katilma hakki. #

13. Bolim — Anavasay1 Koruma Haklari

Bu boliim, asagidaki haklar1 6ngoren iki maddeden olusmaktadir:

(1) Hi¢ kimse Anayasa’da ongoriilen haklarimi ve ozgiirliiklerini
Devletin Bas1 olarak Krali ve demokratik yonetim rejimini devirmek ya da
Anayasa’da ongoriilen bigimlere uygun olmayan yollarla tilkeye hiikmetme
glciinii edinmek amaciyla kullanamaz. #

4 Ayrinti igin, bkz: a.y. 63. madde.
4 Ayrmnt igin, bkz: a.y. 64. madde.
43 Ayrint1 igin, bkz: a.y. 65. madde.
4 Ayrintr igin, bkz: a.y. 66. madde.
4 Ayrinti igin, bkz: a.y. 67. madde.
46 Ayrinti igin, bkz: a.y. 68. madde.
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(2) Herkes, Anayasa’da ongoriilen bigimlere uygun olmayan bir yolla
iilkeye hiikmetme giliciinii edinmek igin yapilan bir eyleme karsi barisc
bigimde direnme hakkina sahiptir.#

Yukaridaki kisa degerlendirme, Anayasa'min III. Kisminda yer alan
haklarin ve oOzgiirlitklerin ne kadar kapsamli oldugu hakkinda bir fikir
vermektedir.

Anayasa, tiim Devlet organlarini ve giiglerin nasil kullanilacagma dair
yetkileri belirlemek disinda®, baz1 anayasal organlara temel hak ve ¢zgiirliikleri
kendi yetkileri alanlar1 dahilinde gozetme ve koruma islevini de vermektedir.
Anayasa Mahkemesi bunlardan biridir.

Bu bildirinin sonraki kisminda, Anayasa Mahkemesi'nin yapisi ve
yetkileri ile gorevleri ya da yetki alanlari, 6zellikle temel hak ve 6zgiirliiklerin
korunmasuyla ilgili anayasal denetim yetkisi incelenecektir. Denetleme bigimleri,
yani a priori denetim ve a posteriori denetim usulleri ile Anayasa Mahkemesi'ne
erisim yontemleri de tartisilacaktir.

III. ANAYASA MAHKEMESI VE YETKI ALANI

Anayasa Mahkemesi, Anayasanin {istiinltigiiniin muhafaza edilmesine
iliskin 6nemli gorevi ifa eder. Ayrica insan haklarini ve 6zgiirliiklerini tantyip
koruyan ve uyusmazliklar: karara baglama yetkisinin kullanilmasiyla hak ve
ozgilirliiklerin korunmasi ilkesini gergeklige doniistiiren bir yargi kurumu
olarak islev gortir.

Anayasa Mahkemesi, Anayasa ile kurulmustur. Senato'nun teklifi
tizerine Kral tarafindan atanan bir Bagskan ve sekiz yargictan meydana gelir.*’
Anayasa Mahkemesi iiyeleri “Anayasa Mahkemesi Yargi¢lar1” unvanin tagir.

47 Ayrintr igin, bkz: a.y. 69. madde.
48 Yukaridaki not 4 ve 5.
49 Yukaridaki not 1, 204. madde 1. fikra.
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Anayasa, Anayasa Mahkemesi'nin anayasal davalarda hiikiim ve karar
verme gorevlerine sahip olmasimi Ongoriir. Bu yetki ve gorevler asagidaki
dokuz kategoriye ayrilabilir:

(1) Yasama organi tarafindan kabul edilen kanun tasarilarinin ve igtiiziik
taslaginin  Anayasa’ya aykir1 olmadiklarindan emin olmak {izere,
yayimlanmadan once anayasaya uygunluk denetimi;*’

(2) Yayimlanmis bir kanunun Anayasa’ya aykir1 olmadigindan emin
olmak {izere anayasaya uygunluk denetimi;!

(3) Anayasa’ya aykir1 olmadigindan emin olmak iizere, bir Olaganiistii
Hal Kararnamesinin yiriirliige konmasma iliskin sartlarin anayasaya
uygunluk denetimi;*

(4) Temsilciler Meclisi iiyelerinin, senatdrlerin veya komite iiyelerinin
tasarruflarin uygulanmasinda dogrudan veya dolayli olarak yer alip
almayacaklar1 hakkinda karar verme;>

(5) Millet Meclisi, Bakanlar Kurulu ya da Mahkemeler disindaki Anayasa
organlar1 arasinda, bu organlarin iki veya daha fazlasi arasinda dogan,
yetkilere ve gorevlere iligskin ihtilaflar hakkinda karar verme;**

(6) Siyasi partilerin kararlarini veya tiiziiklerini inceleme, Temsilciler
Meclisi {iyelerinin itirazlarim1 degerlendirme ve siyasi haklarin ve
ozgiirliiklerin bir kisi veya siyasi parti tarafindan anayasal kullanimiyla alakal:
davalar hakkinda karar verme;>®

%0 a.y. 141, 149., 154., 155. madde.
51 ayy. 211, 245, 257., 212. madde.
52 a.y. 184. madde.

53 a.y. 168. madde.

5 a.y.214. madde.

% ay. 65.,106 (7)., 237. madde.
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(7) Bir Millet Meclisi iiyesinin, Bakanlarin ve Sec¢im Komiserlerinin
iyeligi veya yeterliligi hakkinda karar verme;®

(8) Bir antlasmanin Millet Meclisinin ©6n onaymi gerektirip
gerektirmedigi hakkinda karar verme;*”

(9) B.E. 2550 (2007) tarihli Esas Kanun kapsaminda 6ngoriilen yetkiler ve
gorevler.>

Anayasa Mahkemesi'nin anayasaya uygunluk denetimi yetki alaniyla
ilgili olarak, Anayasa, hem yukarida (1)’de bahsedildigi sekilde a priori
denetimi hem de (2)'de bahsedildigi gibi a posteriori denetimi 6ngoriir.

A priori denetim iki sekilde karsimiza ¢ikabilir:

1. Kraliyet Imzast icin Kral’a sunulmasindan &nce, Organik Kanun
Tasarllarmin a2 priori denetimi. Bu denetim zorunludur. Anayasa
Mahkemesi'nin anayasaya uygunluk denetimi yaparak en ge¢ yirmi giin iginde
karar vermesi gerekir.>

2. Kraliyet Imzasi igin Kral’a sunulmasindan énce, Kanun Tasarilarinin a
priori denetimi. Temsilciler Meclisi tiyeleri, senatorler ya da Millet Meclisi'nin
her iki kanadinda {iye tam sayilarmin en az onda birini tegkil eden
parlamenterler ya da Basbakan, boyle bir kanun tasarisinin Anayasa’ya aykiri
veya onunla uyumsuz hiikiimler igerdigini ya da Anayasamin ongordiigii
yasama usuliine uyulmadigini iddia ettigi takdirde uygulanir.®

Anayasa Mahkemesi, a priori denetimde, kanun tasarisinin esasmi ve
ylrirliige girme usuliinii inceleyecektir. Bir organik kanun tasarisinin a priori
denetimi s6z konusu oldugunda, Anayasa Mahkemesi bir organik kanun

%0 a.y.91.,182., 233. madde.
57 a.y. 190. madde.

58 B.E. 2550 (2007) tarihli Siyasi Partiler hakkinda Esas Kanun, 13., 14., 20 (4)., 31., 33., 41., 91, 93,
94., 98. madde. Ayrica bkz: Office of the Constitutional Court, A Basic Understanding of the
Constitutional Court of the Kingdom of Thailand, (2. baski) 2011, ss. 4 - 32.

%9 a.y. 141. madde.
60 a.y. 154. madde.
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tasarisinin hiikiimlerinin Anayasa’ya aykir1 veya onunla uyumsuz olduguna
karar verirse, s6z konusu hiikiimler diisecektir. Fakat Anayasa Mahkemesi s6z
konusu hiikiimlerin kanun tasarisinin temel unsuru olduguna ya da organik
kanunun Anayasa’da ongoriilen usule uygun olarak yirirliige konmamis
olduguna karar verirse, s6z konusu organik kanun tasarisi diisecektir.®!

Anayasa Mahkemesi'nce verilen bir karar sonucunda bir organik kanun
tasarisinin Anayasa’ya aykirt hiikiimlerinin yukarida belirtildigi gibi diismesi
halinde, s6z konusu organik kanun tasaris1 Temsilciler Meclisi'ne ve Senato’ya
degerlendirmeleri igin iade edilir. Temsilciler Meclisi ve Senato, Anayasa’ya
aykir1 hiikiimleri kaldirarak organik kanun tasarisinda gerekli degisikligi
yapar. Ardindan organik kanun tasarisi yayimlanarak yiiriirliige girer.®?

Bir olagan kanun tasarisinin a priori denetiminde, Anayasa, Anayasa
Mahkemesi'nin s6z konusu kanun tasarisinin Anayasa’ya aykiri veya onunla
uyumsuz hiikiimler igerdigine ya da bu Anayasa'nin hiikiimlerine uygun
olarak yiiriirliige konulmadigina karar vermesi ve s6z konusu hiikiimlerin
kanunlarin temel O6ziini tegkil etmesi halinde, tiim kanun tasarisinin
diisecegini ongormektedir.®* Hal boyle oldugunda, o kanun tasarisi igin
yasama siirecinin yeniden baglatilmasi gerekir.

Ancak Anayasa Mahkemesi s6z konusu kanun tasarisinin Anayasa’ya
aykir1 veya onunla uyumsuz hiikiimler icerdigine fakat bunlarin kanun
tasarisinin oziini teskil etmedigine karar verirse, yalnizca s6z konusu hiikiim
diisecektir. Kanun tasarisi Anayasa’ya aykiri hiikiimlerden arinmis haliyle
yayimlanarak yiriirliige konabilir.t4

A posteriori denetim, ytirtirliikteki bir kanunun somut bir dava vesilesiyle
denetlenmesidir. Anayasa Mahkemesi, a posteriori denetimde kanunu sadece
esas yoniinden inceler. Kanunun hiikiimlerinin Anayasa’ya aykiri veya onunla
uyumsuz bulunmasi halinde, kanun gegersiz sayilir. ©

¢l a.y. 141. madde 2. fikra.
62 a.y. 141. madde 3. fikra.
63 a.y. 154. madde 3. fikra.
64 ay. 154. madde 4. fikra.
% a.y. 6. madde.
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A posteriori denetim icin Anayasal davalar1 Anayasa Mahkemesi'ne sevk
etme ya da Anayasa Mahkemesi'ne erisim kanallariyla ilgili olarak; gerek
Adalet Mahkemeleri gerekse Idari Mahkemeler hatta Askeri Mahkemeler dahil
olmak {izere biitiin Mahkemeler tarafindan, kanunun bir veya daha fazla
hiikmiinitin Anayasanin bir veya daha fazla hiikmiine aykir1 veya onlarla
uyumsuz olup olmadigma iliskin basvuru yapilabilir.®® Anayasa,
Ombudsmanlarin® ve Ulusal Insan Haklar1 Komisyonunun® Anayasa
Mahkemesi'ne basvuru yapmasma da imkan tanimaktadir. Anayasa ayrica,
Anayasa tarafindan taninmis haklar1 ve 6zgtirliikleri bir kanun hiikmiiyle ihlal
edilen bireylerin de Anayasa Mahkemesi'ne basvuru yapma hakkina sahip
oldugunu o6ngormektedir.®? Ama bu tiir bireysel anayasal sikayetler icin
asagidaki kosullar saglanmalidir:

(1) Basvuru sahibinin bir hakki bir kanun hiikmiiyle ihlal edilmis
olmalidir;

(2) Bagvuru sahibi, Anayasa Mahkemesi'nden s6z konusu kanun
hitkmiiniin Anayasa’ya aykir1 veya onunla uyumsuz olduguna dair bir karar
vermesini talep etmelidir;

(3) Tim yargr yollarmin tiiketilmis olmas1 gerekir, yani uyusmazhigin
Mahkemeler, Ombudsmanlar ve Ulusal Insan Haklar1 Komisyonu tarafindan
incelenmis olmasi gerekir. Bir bagka ifadeyle, Anayasa Mahkemesi'ne sikayet,
basvurulan son ¢are olmalidir.

Bu kosullar, Ozellikle de dglinciisii oldukca katidir. Anayasa
Mahkemesi'nin baz1 yargiclar1 arasinda uzun zamandir, bagvurularin Anayasa
Mahkemesi'nin degerlendirmesine kabul edilebilmesine imkan verecek sekilde
tglinci  kosulu gevsetme diislincesi dolagsmaktadir. Agustos 2007’de
Anayasa'nin ilanindan beri, Anayasa Mahkemesi'ne yapilmis tiim bireysel
anayasal sikayetler (92 sikayet) arasindan, sadece biri degerlendirmeye kabul
edilmek i¢in gereken tiim kosullar1 saglayabilmistir.

6 a.y.211. madde.
67 a.y. 245. madde.
68 a.y. 257. madde.
69 a.y. 212. madde.
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Anayasa Mahkemesi tarafindan anayasaya uygunluk denetimi igin kabul
edilen davalarin cogunlugu dogal olarak, Anayasa tarafindan taninan ve
giivence altina alman insan onuru, insan haklar1 ve Ozgiirliikleri ile esitlik
ilkesini konu alan a posteriori denetim davalaridir. A priori denetim davalar1 az
sayida ve seyrek olmakla birlikte, Anayasa Mahkemesi'nin kanun
hiikiimlerinin insanlarin haklar: ve 6zgiirliiklerini ihlal ettigini tespit ettigi baz
a priori denetim davalar1 da vardir.

Ne zaman denetim i¢gin bir dava gelirse, Anayasa Mahkemesi'nin gorevi,
degerlendirmeye tabi tutulan bir veya daha fazla kanun hiikmiiniin Anayasa’ya
aykir1 veya onunla uyumsuz olup olmadigma bakmaktir. Bu sekilde, yasama
orgami tarafindan yiirtirliige konan kanunlarin Anayasa’'ya uygun
olacaklarindan ve insan haysiyeti, haklari, 6zgiirliikleri ve insanlarin esitligine
tecaviiz etmeyeceginden emin olacaktir. Dolayisiyla, Anayasa Mahkemesi,
yasama tasarruflarinin anayasaya uygunluk denetimiyle, insanlar igin Anayasa
tarafindan garanti edilen insan haysiyeti, haklari, ozgiirliikleri ve esitligini
korumada 6nemli bir oynar.

IV. ANAYASA MAHKEMESI’NIN iCTIHATLARI - SECILMIiS DAVA
OZETLERI

Insan onuru, insan hak ve ozgiirliikleri ve esitlik ilkesiyle ilgili olarak
Anayasa Mahkemesi'nin karara bagladigi ¢ok sayida dava bulunmaktadir.
Asagida hem a priori denetim davalar1 hem a posteriori denetim davalar1 olmak
tizere baz1 secilmis davalar yer almaktadir. Cok sayida davanin karar1 B.E. 2540
(1997) Tayland Kralligi Anayasasinin yirirliikte oldugu doénemde verilmis
olmakla birlikte, insan onuru, insan haklar1 ve ozgiirliikleri ve esitlik ilkesiyle
ilgili hemen hemen tiim hiikiimler mevcut Anayasa’da da aynidir.

1. 21/2546 Sayili Karar Bu dava Ombudsmanlar tarafindan agildi. Kadin
ile erkek arasindaki esitlik konusuyla ilgiliydi. Anayasa Mahkemesi tarafindan
ele alman konu, B.E. 2505 (1962) tarihli Sahislarin Isimleri Kanununun 12.
maddesinin B.E. 2540 (1997) tarihli Tayland Kralligt Anayasasi’nin 30. maddesi
gergevesinde anayasa uygunluk meselesini giindeme getirip getirmedigi idi.

Esas nokta, B.E. 2505 (1962) tarihli Sahislarin Isimleri Kanunu'nun 12.
maddesindeki ibarenin, evli kadinlarin yalnizca eslerinin soy isimlerini
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kullanmasini mecburi kilan bir anlam tasiyip tasimadigi idi. Anayasa
Mahkemesi, 12. maddenin can alici s6zlerinin mecburi bir hiikmiin 6zellikleri
acikca tastyan “kullanacaktir” oldugunu savundu. 12. maddenin evli kadinlarin
yalnizca eglerinin soy isimlerini kullanmalarina dair bir mecburi hiikmiin
ozelliklerini tasidigr belirlenince, ki bu durum evli kadinlarin kendi soy
isimlerini kullanma haklarina tecaviiz olup, kadinlar ile erkekler arasinda
esitsizlige yol agmaktaydi, bunu takiben hiikmiin cinsiyet ve kisisel statii
farklarindan dolay1r kanun cergevesinde esitsizlik meydana getirdigine karar
verildi. Dava, ayni zamanda, evli kadinlarin kadinlar ile erkekler arasinda,
ayrmmu gerekli kilan cinsiyet farkindan dogan, fiziksel nitelikler veya
yukiimliiliiklerdeki farklar gerekgesiyle degil de evlilik gerekgesiyle tek tarafl
olarak eslerinin soy isimlerinin kullanmaya zorlanmasindan dolay1 haksiz
ayrimcilik da ilgiliydi.

Bu sebeple Anayasa Mahkemesi B.E. 2505 (1962) tarihli Sahislarmn Isimleri
Kanunu'nun 12. maddesinin B.E. 2540 (1997) tarihli Tayland Krallig1
Anayasasinin 30. maddesine aykir1 veya onunla uyumsuz olmasindan dolay1
anayasaya aykir1 oldugunu savundu. Bu sebeple hiikiim, B.E. 2540 (1997) tarihli
Tayland Kralligr Anayasasi'nin 6. maddesine gore tatbik edilemez idi.

2. 30/2548 Sayili Karar Bu bir a priori denetim davasi idi. Senato Bagkan
tarafindan, B.E. ..... tarihli CD Uriinleri Kanun Tasarisi 38. madde birinci
fikrasimin B.E. 2540 (1997) tarihli Tayland Kralligi Anayasasi'nin 29. maddesi, 32.
maddesi ve 48. maddesine aykir1 veya onlarla uyumsuz olup olmadigina dair
karar verilmesi icin Anayasa Mahkemesi'ne iletilmisti.

B.E. ...... tarihli CD Uriinleri Kanun Tasarisi 38. madde birinci fikrasi, bir
Mahkemenin su durumlarda makinelere el koyulmas: emrini verebilecegini
ongoriiyordu: Yetkili bir gorevliye CD {iretimi makinelerinin kullanimimin
bildirilmemesi, {iretim yerinin ve tretim yeri degisikligin bildiriminin
yapilmamasi, bir {irtin belgesi ve orijinal kopya belgesi ilistirilmemesi ve
gosterilmemesi, bir {irtin belgesi ve orijinal belgesinin sahtesi veya taklidi olan
iiriin belgesi veya orijinal kopya belgesi kullanilmasi, makinelerin miilkiyetinin
edinildigine dair bildirim yapilmamasi ya da makinelerin dagitimi, elden
¢ikarilmas: veya devrine veya makinelerin miilkiyetinin kaybedildigine dair
bildirim yapilmamasi. Anayasa Mahkemesi, B.E. ...... tarihli CD Uriinleri Kanun
Tasaris1 38. madde birinci fikras1 s6z konusu oldugunda, CD fiiretimi igin
kullanilan makinelerin, tiretimi veya miilkiyeti kendiliginden sug tegkil eden bir
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mal olmadigina kanaat getirdi. Makinelere el koyulmasi hususunda,
Mahkemenin takdir kullanmadan alitkoyma emri vermesi gerekti. S6z konusu
makinelerin sahibine su¢ islenmesinde g6z yumulup yumulmadigi dikkate
alinmad: ve kendisine sucun islenmesinde g6z yumulup yumulmadigi
kanitlama firsat1 da verilmedi. S6z konusu hiikiimde el koyma mutlak idi. Sug
veya cezalarin uygunlugu dikkate alinmadi. Mallarin sahibine konulan tedbirler
agirdi ve kisinin maldaki haklarimin kisitlanmasina manasima geliyordu, bu ise
ihtiyagla orantisizd1 bir kisinin maldaki haklarinin 6ziine halel getiriyordu.

Bu sebeple Anayasa Mahkemesi, B.E. ... tarihli CD Uriinleri Kanun
Tasaris1 38. madde birinci fikrasinin B.E. 2540 (1997) tarihli Tayland Krallig
Anayasastnin 29. maddesi, 30. maddesi, 31 maddesi, 32. maddesi ve 48.
maddesine aykir1 ve onlarla uyumsuz oldugunu savundu. Anayasa Mahkemesi
ayrica, B.E. ..... tarihli CD Uriinleri Kanun Tasarist 38. madde birinci fikrasmin
Kanun Tasarisi igin esas niteliginde olmamasindan dolayi, yalnizca maddenin
ikinci fikras1 dahil olmak tizere bu kismin diistiigiinii savundu.

3. 11/2549 Sayili Karar Bu, bir diger a priori denetim davasi idi. Bu davada
toplanma 6zgiirliigii ve bunun kisitlanmasi s6z konusu idi.

Anayasa Mahkemesi tarafindan kararlastirilacak husus, B.E. ... tarihli (...
Sayil1) Karayollar1 Kanun Tasarisinin 46/1 maddesini ekleyen 20. maddesinin
B.E. 2540 (1997) tarihli Tayland Kralligt Anayasasinin 29. maddesi ve 44.
maddesine aykir1 veya onlarla uyumsuz hiikiimler igerip igermedigi idi.

Anayasa Mahkemesi sunu savundu: B.E. .... tarihli (... Sayil1) Karayollar
Kanun Tasarisimin 20. maddesi, “asagidaki ibare, B.E. 2535 (1992) tarihli
Karayollar1 Kanunu'nun 46/1. maddesi olarak eklenecektir; burada, 46/1. madde
birinci fikrasinda “Karayollar1 Miidiirtintin ya da Karayollar1 Miudiiri
tarafindan gorevlendirilmis bir kisinin yazili izni alinmadikga, veya toplanma,
bir sira, gecit toreni ya da geleneksel veya Kkiiltiirel toplanti seklinde
olusturulmadik¢a, veya kamu yararina olan bir etkinlik i¢in olmadik¢a veya
Bakanin tebligiyle ongoriildiigii tizere izin bagvurularindan muaf bir alan i¢inde
yer almadikga, hi¢ kimse trafigi engelleyecek ya da araglara veya karayolu
kullamicilarina  tehlike arz edecek veya =zarara yol acacak sekilde
toplanmayacaktir” ve ikinci fikrasinda “izin bagvurular1 ve izinlerin verilmesi
Bakanlik Yonetmeligi ile ongoriilen kural ve prosediirlere gore olacaktir”
denilmektedir. S6z konusu hiikiimler B.E. 2540 (1997) tarihli Tayland Krallig
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Anayasasinin 29. maddesi ve 44. maddesine aykir1 veya onlarla uyumsuz idi,
zira insanlarin bariggt bicimde ve silahsiz olarak toplanma ozgiirligiini
gereginden fazla kisithyordu ve B.E. 2540 (1997) tarihli Tayland Krallig
Anayasasinin 29. maddesi ve 44. maddesinde Ongoriilen insanlarin temel
ozgirliigiiniin 6ztine halel getiriyordu.

Anayasa Mahkemesi, B.E. .... tarihli (.... Sayili) Karayollar1 Kanununun
46/1. maddeyi ekleyen 20. maddesinin B.E. 2540 (1997) tarihli Tayland Krallig
Anayasasinin 29. maddesi ve 44. maddesine aykir1 ve onlarla uyumsuz
oldugunu ve bu sebeple diistiigiinii savundu. Ayrica, yalnizca “46/1. madde”yi
belirten metinle ilgili olarak, 73/1. maddeye bir cezai hiikiim ekleyen, 46/1.
maddenin eklenmesini 6ngdren 20. maddeyle baglantili olan 30. maddedeki
hiikmiin de diistiigii savunuldu.

4. 2/2552 Sayili Karar Bu davada Anayasa Mahkemesi tarafindan ele
alman konu, B.E. 2528 (1985) tarihli Avukatlik Kanunu'nun 35 (6). maddesinin
B.E. 2550 (2007) tarihli Tayland Kralligi Anayasasinin (mevcut Anayasa) 29.
maddesine aykir1 veya onunla uyumsuz olup olmadigi idi.

Anayasa’nin 29. maddesi, kisinin hak ve ozgiirliiklerinin muhafazasi
ilkelerine yer veren bir hiikiim idi ve bu hiikiim, kisilerin haklar1 ve
ozgirliiklerini kisitlayic1 kanunun yiiriirliige konmasmna yalnizca Anayasanin
ongordiiglti amagclar icin ve yalmzca gerektigi olgiide ve s6z konusu hak ve
ozgiirliiklerin ash 6zlerini etkilememesi kaydiyla izin vermekteydi. S6z konusu
kanunun genel uygulamasi olmalidir ve herhangi bir 6zel dava veya kisiye
uygulanmasi amaglanmamalidir.

B.E. 2528 (1985) tarihli Avukatlik Kanunu'nun 35 (6). maddesi, Avukatlar
Konseyi Kurulunun meslegin onurunu zedeledigini savundugu bir dava icin
nihai hapis cezas1 hiitkmii uyarinca daha 6nce hapis yatmis bir kisinin avukatlik
ruhsati tescil ettirmesinin veya almasmin yasaklanacagini veya bunlardan men
edilecegini belirterek, bir basvuru sahibinin avukatlik ruhsatinin tescili ve
alinmast icin vasiflarin belirleyen bir hiikiim idi. Bu hiikiim, avukathk ruhsati
tescil ettirmek ve almak {izere basvuran, nihai bir hapis cezasi hitkmii uyarinca
daha once hapis yatmus bir kisinin, ancak Avukatlar Konseyi Kurulunun o
kisinin meslegin onurunu zedeleyici bir davadan dolay1 nihai bir hapis cezas1
hitkmii uyarinca hapis yatmis oldugu tespiti iizerine men edilecegini ifade
etmekteydi. Bu nedenle 35 (6) maddesi, bir avukatin vasfi tizerinde mutlak bir
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kisitlama tegkil eden bir hiikiim degildi. Bu, kanunun Avukatlar Konseyi
Kurulunun avukatlik meslegi icin uygun vasfa sahip kisilerin kontrolii ve
tahkiki amaciyla takdir kullanmaya miisaade ettigi bir dava idi. Ayrica,
Avukatlar Konseyi Kurulu tarafindan bir bagvuru sahibinin avukatlik lisans:
tescilinin ve verilisinin reddedilmesine dair takdirin agik ret sebeplerinin
acgiklamasiyla birlikte kullanilmasi gerekmekteydi. Boyle bir durumda basvuru
sahibinin Avukatlar Konseyi Ozel Onursal Bagskanina bu redde dair itirazi
sunma hakki olacakti. Ayrica kanun, Idare Mahkemesinde dava agma
hakkindan mahrum etmedi.

Anayasa Mahkemesi, B.E. 2528 (1985) tarihli Avukathik Kanununun 35 (6).
maddesinin, Avukatlar Konseyi Kuruluna avukathik mesleginin onurunu
zedeleyecek davalarda karar verirken takdir kullanma yetkisi veren, boylece
avukathik meslegiyle ugrasirken kisinin hak ve ozgiirliiklerine dair bir kisitlama
teskil eden hiikiimlerden ibaret olmasma ragmen, kamu yarari mevzusu olan
yargi siirecinde kisilerin ¢ikarlarinin ve baris ve diizenin muhafazasin sagladi.
S6z konusu kamu yararmin, belli bir grup menfaati olan, avukatlik meslegiyle
ugrasan bireylerin ¢ikarlarmin korunmasindan daha yiiksek onceligi vardi. Bu
nedenle hiikiim, gerekli olan ve haklarla ve Ozgiirliiklerin 6ziine halel
getirmeyen bir kisitlama idi. Avukatlar Konseyi Kurulu, mutlak surette yetki
kullanamadi fakat Avukatlar Konseyi Ozel Onursal Bagkam’min ve
Mahkemelerin denetimini tabi idi.

Bu sebeple Anayasa Mahkemesi, B.E. 2528 (1985) tarihli Avukatlik
Kanunu'nun 35 (6). maddesinin B.E. 2550 (2007) tarihli Tayland Krallig1
Anayasasinin 29. maddesine aykir1 veya onunla uyumsuz olmadigini savundu.

5. Karar No. 12/2552 Bu, bir isletme veya isle ugrasma hak ve
ozgilrliikleriyle ilgili bir davadir. Saraburi Bolge Mahkemesi, nezdindeki
davadaki davalinin itirazini karar igin Anayasa Mahkemesi'ne sevk etti. Davals,
B.E. 2515 (1972) tarihli 252 Sayili Ulusal Yiirtitme Konseyi Tebligi'nin 1. maddesi
ile tadil edilmis B.E. 2515 (1972) tarihli 45 Sayili Ulusal Yiiriitme Konseyi
Tebligi'nin 3. maddesi uyarinca ruhsatsiz olarak yasakli saatlerde (saat 01.00 ile
05.00 arasi) yiyecek ve igecek satisi sucuyla suglaniyordu.

Bu nedenle Anayasa Mahkemesinin ele aldig1 konular, B.E. 2515 (1972)
tarihli 252 Sayili Ulusal Yiiriitme Konseyi Tebligi'nin 1. maddesi ile tadil edilmis
B.E. 2515 (1972) tarihli 45 Sayili Ulusal Yiiriitme Konseyi Tebligi'nin 3. maddesi
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B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasasinin 26. maddesi, 27. maddesi,
28. maddesi, 30. maddesi, 34. maddesi ve 43. maddesine aykir1 veya onlarla
uyumsuz olup olmadig idi.

Anayasa Mahkemesi, B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasasi
43. madde birinci fikrasinin kisinin bir isletme veya isle ugrasma ozgitirligiinii
tamidigina kanaat getirdi. Bu ozgiirligiin kisitlanmasi, ulusal ve ekonomik
giivenligi muhafaza etme, kamusal altyapr hizmetlerine iliskin olarak kisilerin
korunmasi, kamu diizeninin ve halkin ahlak ve adabmin muhafazasi, iste
diizenin muhafazasi, tiiketiciyi koruma, sehir planlama, dogal kaynaklar1 ve
cevreyi, halkin refahi1 koruma ya da tekeli onleme veya 43. madde ikinci
fikrada ongoriildiigii iizere rekabette adaletsiz davramusi ortadan kaldirmaya
yonelik bir kanun hiikmiiyle yapilmaldir. Ayrica, kisitlama, gereklilik
nispetinde koyulabilir ve 29. madde birinci fikrada ongoriilen hak ve
ozgiirliiklerin 6zlerine halel getirmemelidir.

Ulusal Yiriitme Konseyi (askeri rejim) ulusal giivenligi etkileyecek
herhangi bir diizensizlik olmaksizin halkin baris i¢cinde kalmasini istediginden
dolayi, B.E. 2515 (1972) tarihli Teblig'in yayimlandig sirada kisitlama gerekli idi.
Bugiinlerde durum biiylik oOlciide degismistir. 01.00 ile 05.00 saatleri arasi
yiyecek ve igecek satis1 isiyle ugrasan kisilerin ruhsat i¢in basvurmasma ve
makul gerekgeleri olmasina gerek yoktu. S6z konusu ozglrligiin
kisitlanmasimin devletin veya ulusal ekonominin giivenligine, kamusal altyap1
hizmetlerine iliskin olarak halkin korunmasma, kamu diizeninin veya halkin
ahlak ve adabmin muhafazasina faydas: ya da Anayasa’nin 43. maddesi ikinci
fikrasinda belirtilen diger faydalar1 yoktu. Kamu diizeninin muhafazasi
ihtiyaglar1 degismisti. Tedbirler artik insanlarin mevcut yasam sekline uygun
degildi. Bu nedenle insanlarin Anayasa’da taninmis haklarmin kisitlamasi
gereklilik 6l¢listinii asiyor ve soz konusu ozgiirligiin 6ziine halel getiriyordu,
dolayisiyla Anayasa'nin 29. maddesi birinci fikrasi ¢ergevesinde yasaklandi.

Bu nedenle Anayasa Mahkemesi, B.E. 2515 (1972) tarihli 252 Sayili Ulusal
Yirtitme Konseyi Tebligi'nin 1. maddesi ile tadil edilmis B.E. 2515 (1972) tarihli
45 Sayili Ulusal Yiiriitme Konseyi Tebligi'nin 3. maddesinin B.E. 2550 (2007)
tarihli Tayland Kralligt Anayasasinin 29. madde birinci fikrasina ve 43.
maddesine aykir1 veya onlarla uyumsuz olmasindan o6tiirii anayasaya aykiri
oldugunu savundu ve bu sebeple Anayasa’nin 6. maddesi gercevesinde tatbik
edilemez hale geldigini savundu.
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6. 47/2554 Sayili Karar Bu, Anayasa Mahkemesi tarafindan kabul edilen
ilk bireysel anayasal sikayet davasidir.

B.E. 2542 (1999) tarihli Kooperatifler Kanunu'nda Kooperatifler Sicili Sefi
tarafindan Kooperatifler miidiirliigtinden azledilmis bir kisinin kooperatiflerin
midirliigii  ve  yoneticiligini  tistlenmesini  yasaklayan bir  hiikiim
bulunmaktaydi. 27 Agustosu B.E. 2543 (2000)'de, bagvuru sahibi Suphanburi
Ltd. Ziraat Kooperatifleri yillik genel kurulunda Yonetim Kurulu Bagkani olarak
secilmisti. Fakat Kooperatifleri Sicili Sefi Vekili, bagvuru sahibinin B.E 2511
(1968) tarihli Kooperatifler Kanununun hiikmii uyarinca gorevden azledilmis
bir kisi oldugu gerekgesiyle, yillik genel kurulun kararmi sadece basvuru
sahibinin Kurul Bagskami olarak secilmesi bakimindan iptal eden bir emir
yaymmladi. Buna gore, bagvuru sahibi bir kooperatifin miidiirliigi veya
yoneticiliginden men edilmis bir kisiydi.

Basvuru sahibi, Anayasa Mahkemesi'ne olan basvurusunda B.E. 2542
(1999) tarihli Kooperatifler Kanunu'nun 52 (3) maddesinin Anayasanin 39.
maddesine aykir1 veya onunla uyumsuz oldugunu ileri siirdii. Anayasa’nin 39.
maddesi soyle diyordu: “Hig¢ kimse, islendigi sirada yiirtirliikte olan kanunun
sug olarak ongordiigii ve bu nedenle bir ceza 6ngordiigii bir fiil islemedikge
cezaya carptirllmayacak ve soz konusu kisiye uygulanacak cezanin agirhigi, sugu
islendigi sirada ytiriirlitkte olan kanunda ongoriilenden fazla olmayacaktir. Bir
ceza davasindaki siipheli ya da davali masum varsayilacaktir. Bir kisiyi bir
suctan hiikiimle ilan eden nihai karardan once o kisiye hiikiimlii muamelesi
yapilmayacaktir”.

Bu sebeple Anayasa Mahkemesi tarafindan ele alinan konu, B.E. 2542
(1999) tarihli Kooperatifler Kanunu'nun 52 (3) maddesinin Anayasanin 39.
maddesine aykir1 veya onunla uyumsuz olup olmadig idi.

Anayasa Mahkemesi, Anayasamin 39. maddesinin ceza kanunun
hiikiimlerinin ve cezalarin davaya geriye doniik olarak uygulanmasmi
yasaklayarak ve masumiyet karinesi ilkesine riayet ederek kisinin cezai
ozglrliugiiyle alakali hak ve 6zgiirliikleri korumay1 amacladigina kanaat getirdi.
Ancak B.E. 2542 (1999) tarihli Kooperatifler Kanunu 52 (3) maddesi, ceza kanunu
ya da cezalar koyan bir kanun kapsamindaki cezalar:1 degil, kisilerin kooperatif
miidiirlii ve yoneticiliginden men edilmesini 6ngoriiyordu.
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Bu sebeple Anayasa Mahkemesi, B.E. 2542 (1999) tarihli Kooperatifleri
Kanununun B.E. 2550 (2007) tarihli Tayland Kralligi Anayasasimin 39.
maddesine aykir1 veya onunla uyumsuz olmadigini savundu.

7. 12/2555 Sayili Karar Bu dava, Yiiksek Adalet Mahkemesi tarafindan
sevk edilmisti. B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasasinin 39.
maddesi ikinci fikrasinda taninan ve garanti edilen masumiyet karinesi ile
ilgilidir.

Yiiksek Adalet Mahkemesi davasindaki davali, B.E. 2545 (2002) tarihli
Dogrudan Satis ve Dogrudan Pazarlama Kanununun 54. maddesinin
Anayasanin 30. maddesiyle birlikte 39. madde ikinci fikras: ve 40 (5). maddesine
aykir1 veya onlarla uyumsuz oldugunu ileri siirdii. B.E. 2545 (2002) tarihli
Dogrudan Satis ve Pazarlama Kanunu'nun 54. maddesi soyle demektedir: Bu
kanuna gore cezaya carptirilacak bir suglunun tiizel kisi olmasi halinde, s6z
konusu bir tiizel kisinin isletmesinden sorumlu yonetim miidiirii, yonetici ya da
herhangi bir kisi de, o tiizel kisinin sugunun islenmesinde yer almadigin
kanitlayamadikga, kanunun o sug i¢in 6ngordiigii cezaya carptirilacaktir. Davals,
basvuru sahibinin sugun tiizel kisi tarafindan islenisini kanitlayabildiginde ve
mahkemenin tiizel kisinin suglu olduguna karar verebildiginde, o tiizel kisinin
isletmesinden sorumlu yonetim miidiirii, yonetici veya herhangi bir kisinin
Kanunun 54. maddesiyle bagvuru sahibinin herhangi bir kanit1 olmaksizin sugu
islemis varsayilacag1 gerekgesini gosterdi. Bunun yerine, miikellefiyet tiizel
kisinin igletmesinden sorumlu yonetim miidiirii, yonetici veya herhangi bir
kisinin tiizel kisiye sugunun islenmesinde yer almadigim kamtlama
miikellefiyeti getirilmisti. Tiizel kisiye masum varsayila hakki verilmisken
kendileri boyle bir hak edinmedi. Bu, Anayasa'nin 39. maddesi ikinci fikrasma
aykiridir.

Bu sebeple Anayasa Mahkemesi tarafindan ele alinan konu, B.E. 2545
(2002) tarihli Dogrudan Satis ve Dogrudan Pazarlama Kanunu'nun 54.
maddesinin Anayasa'nin 39. maddesine aykir1 veya onunla uyumsuz olup
olmadig idi.

Anayasa Mahkemesi, Anayasa'min 39. maddesi ikinci fikrasinda
belirtilen masumiyet karinesi ilkesinin Insan Haklar1 Evrensel Bildirgesi'nin 11.
maddesinde ifade edilen insan haklar ilkesinden tiiredigine kanaat getirdi.
Masumiyet karinesi ilkesi, cogu medenilesmis iilkede ve Insan Haklart
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Evrensel Bildirgesi ve Tayland'in taraf oldugu Uluslararast Hukuki ve Siyasi
Haklar Sozlesmesi vasitasiyla uluslararasi dlgekte kabul goren, cezai adaletin
temel ilkelerinden biri ve hukukun tstiinliigtiniin 6nemli bir bilesenidir.

B.E. 2545 (2002) tarihli Dogrudan Satis ve Dogrudan Pazarlama
Kanunu'nun 54. maddesi ile ilgili olarak, Anayasa Mahkemesi, maddenin tiizel
kisinin isletmesinden sorumlu bir yonetim miidiirii, yonetici veya herhangi bir
kisinin, basvuru sahibinin bunlardan her birinin suc¢un tiizel kisi tarafindan
islenmesinde yer almis oldugunu kanitlama geregi olmaksizin, yasal sucluluk
karinesi olduguna kanaat getirdi. Kanit miikellefiyeti bu kisilere kaydirilmigti.
Bunun yerine her biri sucun islenmesinde yer almadigim kanitlamak
zorundaydi. Masumiyet karinesi degil, kisinin statiistine dayal1 bir sugluluk
karinesi idi. Sugun birtakim 6gelerini meydana getiren delillerin karinesi de
degildi.

Anayasa Mahkemesi, B.E. 2545 (2002) tarihli Dogrudan Satis ve
Dogrudan Pazarlama Kanunu'nun 54. maddesinin, oOzellikle tiizel kisinin
sugunun islenmesinde yer almisg oldugunun kamiti olmadan, tiizel kisinin
isletmesinde sorumlu yonetim miidiirii, yonetici veya herhangi bir kisiyi suclu
varsayan kismimn, B.E. 2550 (2007) tarihli Tayland Kralli$1 Anayasasi’min 39.
maddesi ikinci paragrafina aykiri veya onunla uyumsuz oldugunu ve bu
nedenle Anayasa’min 6. maddesi gercevesinde tatbik edilemez hale geldigini
savundu. Dolayisiyla s6z konusu kanun hiikmiiniin Anayasa’nin diger
maddelerine aykir1 veya onlarla uyumsuz olup olmadigina dair bagka kararlar
verilmesi gereksizdi.

Anayasa Mahkemesi'nin igtihatlarindan, Anayasa Mahkemesi'nin her bir
davadaki degerlendirmesinde ve kararinda gerekli 6zen ve dikkati gostermekte
oldukca ihtiyath oldugu goriilebilir.

SONUCLAR

B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasasi, insan onuru, haklari,
ozgiirliikleri ve insanlarin esitligine biiyiik onem vermektedir. Bu, Anayasa’da
bu degerlere iliskin ¢ok sayida maddeye yer verilmesinden anlasilmaktadir.
Ayrica, Anayasa, gesitli kurumlara bu degerlerin tecaviizii ve ihlali konulariyla
ilgilenme yetkisini vermektedir. Anayasa Mahkemesi, kanunun veya yasama
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tasarruflarin anayasaya uygunlugunu denetleme yetkileri ve gorevleriyle, bu
konuda anlaml bir rol oynar.

Kanun hiikiimleri Devlet yetkilerinin kullanilmasi igin esas tegkil eder. Bu
nedenle, kanun Anayasanin belirledigi simrlar dahilinde ise, insanlik onuru,
insan hak ve 6zgiirliikleri ile esitlik ilkesi kuskusuz korunacaktir.

Anayasaya uygunluk denetimi igin Anayasa Mahkemesi'ne gelen
neredeyse tiim davalarm, kanun hiikiimlerinin aykir1 oldugunun iddia edildigi
ya da kanun hiikiimlerinin uyumsuz oldugunun iddia edildigi hiikiimler olarak,
insan onuru, insan haklar1 ve Ozgiirliikleri ve esitligi hakkindaki anayasal
hiikiimlere dikkati ceken davalar oldugu hatirlatilabilir. Anayasaya uygunluk
denetimi vasitasiyla, Anayasa Mahkemesi insan onurunun, insan hak ve
ozgiirliiklerinin ve esitlik ilkesinin ihlaline karsi tedbir alabilir. Bugiin insan
onuru, insan hak ve ozgiirliikleri ve esitlik ilkesiyle ilgili anayasaya uygunluk
denetimi  davalari, Anayasa Mahkemesi'nin  dosyasindan tasmaya
baglamaktadir. Bu olgu, insanlarin son derece el iistiinde tuttuklari1 degerlerini
nasil koruyacaklar1 hakkindaki bilinglerinin arttigim gostermektedir. Anayasa
Mahkemesi, aynen gecmiste oldugu gibi, anayasaya uygunluk degerlendirmesi
islevini olagantistii iyi bir sekilde gergeklestirmistir, gelecekte de sira disi
isleyisini devam ettirecegi kesin gortinmektedir.

Ek

B.E. 2550 (2007) tarihli Tayland Krallig1 Anayasasi
I. Kisim ve III. Kistm

I. Kisim
Genel Hiikkiimler

1. Madde. Tayland, tek ve boliinmez bir Kralliktir.

2. Madde. Tayland, Devletin Basi olarak Kral ile demokratik yonetim
rejimini benimser.

3. Madde. Egemen giicler, Tayland halkina aittir. Devletin Bas1 olarak
Kral, bu giicleri Millet Meclisi, Bakanlar Kurulu ve Mahkemeler vasitasiyla, bu
Anayasa’nin hiikiimlerine uygun olarak kullanacaktir.
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Millet Meclisi, Bakanlar Kurulu, Mahkemeler, Anayasal kuruluslar ve
Devlet kurumlar1 gorevlerini hukuk kurallar1 gercevesinde yerine getirmek
zorundadir.

4. Madde. Insan onuru, insan haklari ve dzgiirliikleri ile esitlik ilkesi
korunacaktir.

5. Madde. Tayland halki, kokenleri, cinsiyetleri veya dinlerine
bakilmaksizin, bu Anayasa kapsaminda esit korumadan faydalanacaktir.

6. Madde. Anayasa, Devlet'in en yiiksek kanunudur. Herhangi bir
kanun, kural veya yonetmeligin bu Anayasa’ya aykir1 veya onunla uyumsuz
olan hiikiimleri gecersiz sayilacaktir.

7. Madde. Bu Anayasa cergevesinde herhangi bir dava igin
uygulanabilecek bir hiikiim bulunmuyorsa, Devletin Baskani olarak Kral ve
demokratik hiikiimetin rizas1 sonucu ortaya ¢ikan anayasal teamdiillere uygun
olarak karar verilecektir.

III. Kisim
Tayland Halkinin Haklan ve Ozgiirliikleri

1. Boliim
Genel Hiikiimler

26. Madde. Tiim Devlet mercileri yetkilerini kullanirken bu Anayasa’nin
hiikiimlerine gore insan onurunu, insan hak ve ozgiirliiklerini geregince
gozeteceklerdir.

27. Madde. Anayasada agik¢a sayilan haklarin yani sira Anayasa
Mahkemesi'nin kararlariyla taninan haklar ve oOzgiirliikler, biitiin kamu
kurumlann tarafindan korunacak ve Millet Meclisi, Bakanlar Kuruluy,
Mahkemeler, Anayasal Organlar ve Devlet kurumlari tizerinde tiim kanunlarin
ylrirliige konmasi, uygulanmasi ve yorumlanmasi gercevesinde dogrudan
baglayic1 olacaktir.
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28. Madde. Bir kisi, diger kisilerin haklarimi ya da 6zgiirliiklerini ihlal
etmedigi ya da Anayasa’ya veya ahlak ve adaba aykir1 olmadig: siirece, insan
onuruna saygi gosterilmesini isteyebilir; hak ve 6zgiirliiklerini kullanabilir.

Anayasa tarafindan taninmis haklar1 ve 6zgiirliikleri ihlal edilen bir kisi,
mahkemelerde haklarim1 kullanmak ya da mahkemelerde kendini savunmak
icin Anayasa hiikiimlerini one stirebilir.

Buna ilaveten, bir kisi Devleti bu Kisimdaki (III. Kisim) hiikiimlere
uymaya zorlamak icin mahkemelerde haklarim1 dogrudan kullanabilir.
Anayasa tarafindan tammnmis herhangi bir hak ve o6zgiirliigiin kullanilmasi
hakkinda ayrintilar sunan bir kanun var ise, o hakkin ve ozgiirligiin
kullanilmasi s6z konusu kanuna gore olacaktir.

Bir kisi, bu Kisim kapsamindaki haklarin kullanilmas1 konusunda Devlet
tarafindan tesvik edilme, desteklenme ve yardimci olunma hakkina da sahip
olacaktir.

29. Madde. Bir kisinin Anayasa tarafindan taninmis hak ve
ozgiirliiklerine, Anayasa’yla belirlenen amacla 6zel olarak ytiriirliige konan bir
kanuna istinaden olmasi disinda kisitlama konulmayacak ve kisitlama sadece
gerektigi Olglide ve so6z konusu hak ve oOzgiirliiklerin temel esaslarin
etkilememesi kaydiyla konulacaktir.

Birinci fikra kapsamindaki kanun, Anayasa'nin kanunun yirirlige
konmasina izin veren hiikiimlerinin de kanunda belirtilmesi kaydiyla, genel
uygulamaya yonelik olacak ve belli bir dava veya kisiye uygulanmaya yonelik
olmayacaktir.

Birinci fikra ile ikinci fikranin hiiktimleri, kanuna istinaden cikarilan
kurallar veya yoOnetmelikler icin de gerekli degisikliklerle beraber gecerli
olacaktir.
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2. Boliim
Esitlik

30. Madde. Herkes kanun oniinde esittir ve kanun gercevesinde esit
korumadan faydalanacaktir.

Erkekler ve kadinlar esit haklardan faydalanacaktir.

Anayasa'nin hiikiimlerine uymayan, koken, 1rk, dil, cinsiyet, yas,
engellilik, beden veya saghk durumu, kisisel statii, ekonomik veya sosyal
durum, dini inang, egitim veya siyasi goriis farkliliklar1 gerekgesiyle kisiye
kars1i haksiz ayrimciliga miisaade edilmeyecektir.

Bir kisinin haklarimi ve ozgiirliiklerini diger kisilerle ayni esasa gore
kullanabilmesine kars1 bir engeli ortadan kaldirmak ya da kullanabilmesini
tesvik etmek {izere Devlet tarafindan belirlenen tedbirler birinci fikra
cercevesinde haksiz ayrimcilik sayilmayacaktir.

31. Madde. Silahli kuvvetler veya polis glicleri mensuplari, Hiikiimet
gorevlileri, Devletin diger gorevlileri ve Devlet kurumlar1 memurlar1 ya da
calisanlary; siyaset, verimlilik disiplin veya etik baglaminda 6zellikle yiiriirliige
konmus bir kanuna istinaden ¢ikarilan kanun veya kural ile kisitlanmadikga,
Anayasa kapsaminda diger Kkisilerin faydalandigi hak ve ozgiirliiklerin
aynusindan faydalanacaktir.

3. Boliim
Kisi Haklar1 ve Ozgiirliikleri

32. Madde. Herkes yasama hakkina ve 6zgiirliik hakkina sahiptir.

Iskence, acimasizca fiiller ya da acimasiz veya insanlik dist yollarla
cezalandirma uygulanmayacaktir; fakat bir Mahkeme Karar1 ya da kanuna
istinaden konulan bir ceza bu fikra gergevesinde acimasiz veya insanlik dis
yollarla cezalandirma sayilmayacaktir.

Kisi, mahkemeler tarafindan emir veya miizekkere verilmedikce ya da
kanunun ongordiigii diger gerekceler olmadikga, bir tutuklanmayacak veya
hapsedilmeyecektir.
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Kanuna istinaden olmadikga, bir kisinin aramasi ya da birinci fikra
cercevesinde hak ve ozgiirliige halel getiren herhangi bir fiil yapilmayacaktir.

Birinci fikra kapsaminda hak ve 6zgiirliige halel getiren bir fiil olmasi
durumunda, magdur kisi, savc ya da magdur adina hareket eden herhangi bir
kisinin, uygun tedbir konulmas1 ya da bundan kaynaklanan zararlarin telafisi
de dahil olmak iizere, o fiilin kisitlanmasi veya geri c¢ekilmesi igin
Mahkemelere dilekge verme hakkina sahip olacaktir.

33. Madde. Herkes yerlesme 6zgiirliigiine sahip olacaktir.

Bir kisinin bir meskende huzurlu oturma ya da meskene sahip olma
hakki korunur.

Mahkeme tarafindan verilmis bir emir veya miizekkere ya da kanunun
ongordiigi diger gerekgeler olmaksizin, sahibinin rizas1 olmadan bir meskene
kanuni mazeretsiz giris ya da bir mesken veya 6zel yerin kanuni mazeretsiz
aramasi yapilamaz.

34. Madde. Herkes, iilke icinde seyahat etme ve yerlesim yerini segme
ozguirliigiine sahiptir.

Birinci fikra gercevesindeki Ozgiirliiklere, Devletin giivenligini, kamu
diizenini, kamu refahini, sehir ve tasra planlamasmi ve gengligin refahini
muhafaza etmek icin 6zellikle yiirtirliige konan kanuna istinaden olmadikga
kisitlama uygulanmayacaktir.

Tayland uyruklu hi¢ kimse smir disi edilmeyecek ya da Kralliga
giristen alikonmayacaktir.

35. Madde. Herkesin aile hakki, onuru, itibar1 ve mahremiyet haklar:
korunacaktir.

Kamu yarar1 olmasi haricinde, bir ifade veya resim, kisinin aile
haklarini, hasiyetini, itibarin1 ve mahremiyet hakkini ihlal edecek veya bunlara
halel getirecek bicimde herhangi bir sekilde kamuya acgiklanmayacak veya
yayinlanmayacaktir.
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Herkes, kanunda ongoriilen kendisiye ilgili kisisel bilgilerden yasadis:
yararlanilmasindan korunacaktir.

36. Madde. Herkes yasal yollarla haberlesme o6zgiirliigiinden
faydalanacaktir.

Devletin giivenligi ya da kamu diizeninin veya ahlak ve adabin
mubhafazasi icin 6zellikle yiiriirliie konmus bir kanuna istinaden olmadikga,
kisiler arasindaki haberlesmenin igerigini ifsa eden diger fiiller de dahil olmak
uizere, kisiler arasindaki iletilisim sansiirlenmeyecek, engellenmeyecek veya
ifsas1 edilmeyecektir.

37. Madde. Herkes, vatandaghk gorevlerine, kamu diizenine veya
ahlak ve adaba aykir1 olmadikg¢a, bir dini, dini tarikati ya da mezhebi
benimsemeye ya da dini kaide ve buyruklara uyma ya da inancina uygun
olarak bir ibadet bi¢imini uygulamaya dair tam 6zgiirliikten faydalanacaktir.

Herkes, birinci fikradaki 6zgtirliigli uygularken, bir dini, dini tarikati
veya mezhebi benimseme ya da dini kaide veya buyruklara uyma ya da
digerlerinkinden farkli olan inancina gore bir ibadet bic¢imini uygulama
gerekcesine dayanarak, haklarmi zedeleyici veya menfaatlerine zarar verici
olan Devlet tasarruflarindan korunacaktir.

38. Madde. Yakin bir felaketin bertaraf edilmesi amaciyla 6zellikle
ylrirliige konan bir kanuna istinaden ya da tilke savas durumunda ya da
silahl1 catismada iken ya da olagantistii hal veya sikiyonetim ilan edilmisken
uygulanmasin1 6ngoren bir kanuna istinaden olmadikga, zorla calistirma
uygulanmayacaktir.

4. B6liim
Yargilama Siirecine iliskin Haklar

39. Madde. Hig¢ kimse, islendigi sirada yiiriirlitkte olan kanunun sug
olarak ongordiigii ve bu nedenle bir ceza ongordiigii bir fiil islemedikgce cezaya
carptirllmayacak ve soz konusu kisiye uygulanacak cezanmn agirligi, sucu
islendigi sirada ytiriirliikte olan kanunda 6ngoriilenden fazla olmayacaktir.

Bir ceza davasindaki siipheli ya da davali masum varsayilacaktir.
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Bir kisiyi bir sugtan hiikiimle ilan eden nihai karardan once o kisiye
hiiktimlii muamelesi yapilmayacaktir.

40. Madde. Yarg siirecinde bir kisinin asagidaki haklar1 olacaktir:
(1) Yarg stirecine kolay, rahat, hizli ve kapsamli erisim hakki;

(2) Yarg: siirecinden en azindan halka agik durusma hakki, olgular
hakkinda yeterli bilgilendirilme ve belgeleri inceleme hakki, kendi olgularini,
savunmalarin ve delillerini sunma hakki, tiim yargi¢ heyetince dikkate alinma
hakki ve bir karar, hiikiim veya emrin gerekceleri hakkinda bilgilendirilme
hakkini kapsayacak olan temel haklar;

(3) Diizgtin, ivedi ve adil durusma hakks;

(4) Bir davasindaki magdurun, siiphelinin, davacinin, davalmin, ilgili
tarafin, ilgili kisinin veya tanigin diizgiin, ivedi ve adil sorusturma hakkini ve
kendini suglayic1 ifadeyi geri alma hakkini igeren uygun muamele hakki
olacaktir;

(5) Bir ceza davasindaki bir magdurun, siiphelinin, davalinin ve tanigin
Devletten gerekli ve uygun yardimi alma hakki olacaktir. Ucret, tazminat ve
gereken giderler kanunda ongoriildiigi gibi olacaktir;

(6) Cocuk, geng, kadin, yash veya engelli ya da oziirlii bir kisinin yargi
stirecinde uygun koruma hakki ve cinsel siddet ile ilgili davalarda uygun
muamele hakki olacaktir;

(7) Bir ceza davasindaki bir stipheli ya da davalinin, davasini savunmak
icin yeterli firsatla, diizgiin, ivedi ve adli sorusturma veya durusma hakki,
uygun sekilde delilleri inceleme veya deliller hakkinda bilgilendirilme hakki,
hukuki islemlerde avukat tarafindan yardimci olunma ve kefalet hakki
olacaktir;

(8) Herkes hukuk davalarinda Devletten uygun adli yardim alma
hakkina sahiptir.
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5. Boliim
Miilkiyet Haklar:

41. Madde. Kisinin miilkiyet haklar1 korunacaktir. S6z konusu hakkin
olclisii ve kisitlamasi kanun hiikiimlerine gore olacaktir.

Miras hakki korunacaktir. Bir kisinin veraset haklar1 kanun hiikiimlerine
gore olacaktir.

42. Madde. Ozellikle devletin kamusal altyapi hizmetleriyle ilgili bir
faaliyeti, ulusal savunmanin temel unsurlari, ulusal kaynaklarin tedariki, sehir
ve tasra planlamasi, ¢evre kalitesinin desteklenmesi ve korunmasi, tarimsal ve
endiistriyel gelisme, toprak reformu, eski amtlarin ve tarihi yerlerin
muhafazasi ve diger kamusal faydalar amaciyla kanuna istinaden olmadikga,
gayrimenkuller istimlak edilmeyecektir ve istimlak neticesinde zarara ugrayan
sahiplerine ve tizerlerinde hak sahibi olan herkese, kanunda ongoriildugi
tizere, uygun siire i¢inde adil bir tazminat 6denecektir.

Birinci fikra kapsamindaki tazminatin tutari, normal piyasa bedeli,
iktisap sekli, gayrimenkuliin durumu ve yeri, miilkii veya tizerindeki hakk:
istimlak edilen kisinin zarar1 ve Devletle miilkii veya tizerindeki haklar
istimlak edilen kisinin istimlak edilen miilkten edinilebilecekleri faydalar
gozetilerek adil bir sekilde belirlenecektir.

Gayrimenkul istimlakine iliskin kanun, istimlakin amacini belirtecek ve
gayrimenkuliin kullanimi icin agikga bir siire dngorecektir. Gayrimenkul s6z
konusu siire icinde s6z konusu amaci yerine getirmek icin kullanilmadig:
takdirde, ilk sahibine veya onun varisine iade edilecektir.

Ucgiincli fikra cergevesinde gayrimenkuliin ilk sahibine veya onun
varisine iadesi ve tazminatin iadesi talebi kanun hiikiimlerine gore olacaktir.

6. Bolim
Calisma Hayatina iliskin Haklar ve Ozgiirliikler

43. Madde. Herkes, bir isletme veya isle ugrasma ve adil ve serbest
rekabet yapma 0zgiirliiklerinden faydalanacaktir.
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Devletin veya ulusal ekonominin giivenli§i emniyetinin muhafazasi,
kamusal altyapr hizmetlerine iligskin olarak halki korunmasi, kamu diizeninin
veya halkin ahlak ve adabinin muhafazasi, bir isle ugrasmanin diizenlenmesi,
tiiketicinin korunmasi, sehir ve tasra planlamasi, ¢evrenin dogal kaynaklarmin
korunmasi, kamu refahi, tekelin onlenmesi veya haksiz rekabetin ortadan
kaldirilmas: amaciyla ozellikle yiiriirliige konan kanuna istinaden olmasi
haricinde, birinci fikradaki 6zgiirliiklere kisitlama konmayacaktir.

44. Madde. Herkes, kanun hiikiimlerine gore, isi olsun veya olmasin,
giivenli ve huzurlu ¢alisma ve gecinme giivenligi hakkindan faydalanacaktir.

7. Bolim
Bireylerin ve Basinin ifade Ozgiirliigii

45. Madde. Herkes, gortisleri ifade, konusma, yazma, basma, yayimn ve
diger yollarla ifade 6zgiirliiglinden faydalanacaktir.

Devletin giivenligini ve emniyetini muhafaza etme, diger kisilerin
haklarmi, ozgiirliiklerini, haysiyetini, itibarini, aile ve mahremiyet haklarim
koruma, kamu diizeni veya ahlak ve adab1 muhafaza etme ya da kamu akl ve
saglhiginin bozulmasini 6nleme veya durdurma amaciyla 6zellikle yiiriirliige
konan bir kanuna istinaden olmasi haricinde, birinci fikradaki 6zgiirliiklere
kisitlamalar konmayacaktir.

Bu madde kapsamindaki 6zgiirlitkten mahrum birakacak sekilde gazete
veya diger bir kitle iletisim aracin1 kapama uygulamas1 olmayacaktir.

Ikinci fikranin hiikiimlerine uyarinca yiiriirliige konan bir kanuna
istinaden olmadikga bir gazetenin veya diger bir kitle iletisim aracinin haber
sunmast gortiislerini agiklamasi kismen veya tamamen 6nlenmeyecek ya da bu
madde kapsamindaki Ozgiirliikten mahrum edecek sekilde herhangi bir
bicimde miidahalede bulunulmayacaktir.

Ulke savag durumunda olmasi harig, haber veya yazilar bir gazetede
veya diger bir kitle iletisim aracinda yayimlanmadan 6nce bir yetkili gorevli
tarafindan sansiirlenmeyecektir; sansiirleme ancak ikinci fikranin hiikiimleri
kapsaminda yiiriirliige konan bir kanuna istinaden yapilacaktir.
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Bir gazetenin veya diger bir kitle iletisim aracinin sahibi Tayland
uyruklu olacaktir.

Ozel gazetelere veya diger kitle iletisim araglarina siibvansiyon olarak
para veya diger varliklar bagislanmayacaktir.

46. Madde. Gazete, radyo veya televizyon yaymalig: isleri veya diger
kitle iletisim araci islerini yiriiten bir Ozel sektordeki gorevliler ya da
calisanlar; herhangi bir hiikiimet kurumu, Devlet kurumu, Devlet tesekkiilii
veya s6z konusu isletmenin sahibinin etkisi altinda olmaksizin, mesleki ahlak
kurallarina aykir1 olmamasi kaydiyla, anayasal kisitlamalar altinda haberlerini
sunma ve goriislerini ifade etme Ozgiirliiglinden faydalanacak ve haklarin,
ozgiirliiklerini ve adilligi korumak igin bir 6rgiit kurma ve meslek orgiitii icin
bir 6z diizenleyici mekanizma kurma hakkindan faydalanacaklardir.

Hikiimet gorevlileri, radyo veya televizyon yaymcilid1 isi veya diger bir
kitle iletisim araci isini ytiriiten bir hiikiimet kurumunun, Devlet kurumunun
veya Devlet tesekkiiliiniin gorevlileri veya ¢alisanlari, birinci fikradaki 6zel
sektor gorevlileri veya calisanlariyla ayni haklardan faydalanacaklardir.

Siyasi mevki tasiyan bir kisi, Devlet gorevlisi ya da isletme sahibi
tarafindan, birinci veya ikinci fikra kapsaminda bir kisinin kamuya agik bir
yayinda haber sunmasimi veya goriislerini ifade etmesini engellemek veya
durdurmak gayesiyle islenen herhangi bir fiil, s6z konusu fiilin dogrudan m
yoksa dolayli olarak mi1 yapildigina bakilmaksizin, giiciin kasitli suiistimali
sayilacak ve s6z konusu fiilin kanuna veya mesleki ahlak kurallarina uyumu
temi etmek amaciyla yapilmis olmasi haricinde, bir yiirtirliigii olmayacaktir.

47. Madde. Radyo ve televizyon yaymcligl ve telekomiinikasyon igin
iletim frekanslari, kamu yararina olan ulusal haberlesme kaynaklaridir.

Kanunda ongoriildiigii sekilde birinci paragraftaki frekanslari dagitma
ve radyo ve televizyon yaymncligi ve telekomiinikasyon faaliyetlerini
denetleme gorevine sahip bagimsiz bir denetleyici Devlet kurumu olacaktir.

Ikinci fikra kapsamindaki taahhiitler; halkin halka acik kitle iletigim
araglarinin saglanmasma katilimi dahil olmak tizere, egitim, kiiltiir, Devlet
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guvenligi, diger kamu yararlar1 ve adil ve serbest rekabet bakimindan ulusal
ve yerel diizeylerde azami kamu yararini géz oniine alacaktir.

Tkinci fikra kapsamindaki faaliyetlerin denetimi, kitle iletisim araglar1 ve
diger kisiler arasinda halkin bilgiye erisim 6zgiirliigiine miidahale edici ya da
halkin gesitli bilgilere erisimini engelleyici birlesme, ¢apraz kontrol veya
hakimiyetin 6nlenmesine yonelik 6nlemleri de igerecektir.

48. Madde. Siyasi mevki tasiyan hi¢ kimse, gerek kendi adiyla, gerek
bagkalarmin kendi adina isletme sahipligi veya hissedarlig1 yoluyla, gerekse
s0z konusu isletmenin sahipligi veya hissedarligiyla ayni sekilde idaresine
olanak veren dogrudan veya dolayl yollarla, bir gazete, radyo veya televizyon
yaymciligi veya telekomiinikasyon isletmesinin sahibi veya hissedar:
olmayacaktir.

8. Boliim
Egitim Haklan ve Ozgiirliikleri

49. Madde. Herkes, devlet tarafindan ticretsiz olarak saglanan en az on
iki yillik kapsamli ve Kkaliteli egitim almaya iliskin esit haklardan
faydalanacaktir.

Yoksul, engelli veya oziirli yahut muhta¢ kisiler, birinci fikra
kapsamindaki esit haklardan faydalanacak ve Devlet tarafindan diger kisilerle
esit bir sekilde egitim almalar1 i¢in destekleneceklerdir.

Mesleki veya 06zel kuruluglar tarafindan saglanan egitim ve ogretim,
alternatif halk egitimi, kendi kendine 6grenme ve yasam boyu 6grenme icin
Devlet tarafindan uygun koruma ve destek saglanacaktir.

50. Madde. Herkes, akademik 6zgiirliikten faydalanacaktir.
Egitim ve Ogretim, Ogrenme ve Ogretme, akademik ilkelere gore

arastirma ve arastirmay1 yaymlama hakki, vatandaslik gorevlerine ve ahlaka
aykirt olmamasi kaydiyla korunacaktir.
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9. Boliim
Halk Saglig1 Hizmetleri ve Sosyal Yardim Haklar

51. Madde. Herkes, uygun ve standart halk saghgi hizmeti almaya dair
esit haklardan faydalanacak ve yoksullarin Devlet revirlerinden ticretsiz tibbi
tedavi alma hakki olacaktir.

Kisinin Devletten kapsaml ve etkili halk saglig1 hizmetleri alma hakk1
olacaktir.

Bir kisinin zararli bulasict hastaliklarin Devlet tarafindan ticretsiz olarak
aciliyetle 6nlenmesi ve yok edilmesi hakk: olacaktir.

52. Madde. Cocuklar ve genclerin, katilimlar1 geregince gozetilmek
kaydiyla, uygun bir ortamda yasamlarini idame ettirme ve fiziksel, ruhsal ve
zihinsel gelisim edinme hakki.

Cocuklar, gencler, kadmlar ve aile iiyelerinin siddete ve adaletsiz
muameleye karsi Devletten koruma edinme hakki ve bunun meydana gelmesi
halinde tibbi tedavi veya rehabilitasyon hakk: olacaktir.

Aile kurumunun muhafazasi ve s6z konusu kisilerin azami yarar1 igin
ozellikle yiiriirliige konan bir kanuna istinaden olmas1 haricinde, ¢ocuklarin,
genglerin ve aile iiyelerinin haklarina miidahale edilmeyecek ve kisitlamalar
konmayacaktir. Hamisi olmayan ¢ocuk ve genglerin Devletten uygun bakim
ve egitim alma hakki olacaktir.

53. Madde. On alt1 yasindan biiyiik olan ve geginmek icin yeterli gelire
sahip olan bir kisinin o kiginin statiisiine uygun sosyal yardima, kamu
tesislerine ve Devletten uygun yardimi almaya hakki olacaktir.

54. Madde. Engelliler ve Oziirlillerin Devletin sosyal yardim
hizmetlerine, kamu tesislerine ve uygun yardimina erisme ve bunlardan
yararlanma hakki olacaktir.

Akl saglig1 yerinde olmayan bir kisinin Devletten uygun yardimi alma
hakki olacaktr.
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55. Madde. Evsiz ve gecinmek icin geliri yetersiz olan bir kisinin
Devletten uygun yardimi almaya hakk: olacaktir.

10. Boliim
Bilgi Edinme ve Sikayet Haklar

56. Madde. Bilgi agiklamanin Devlet giivenligine, kamu emniyetine,
diger kisilerin korunan menfaatlerine ve kanunun 6ngordiigii kisisel bilgilere
halel getirmemesi kaydiyla; herkesin bilgi edinme ve bir hiikiimet kurumu,
Devlet kurumu, Devlet tesekkiilii veya yerel idare kurulusunun elindeki halka
acik bilgilere erisme hakki olacaktir.

57. Madde. Herkes cevre kalitesini, saglik ve sihhat kosullarini, yasam
kalitesini veya kendisi veya yerel topluluk ile ilgili diger 6nemli c¢ikarlar
etkileyebilecek  bir ruhsatin  verilmesinden ya da bir projenin
gerceklestirilmesinden once, bir hiikiimet kurumu, Devlet kurumu, Devlet
tesekkiilii veya yerel idareden bilgi, aciklama veya gerekce 6grenme hakk: ve
bu konulara iligkin gortiglerini ilgili kurumlara ifade etme hakkina sahiptir.

Devlet, bir sosyal, ekonomik, siyasi veya kiiltiirel kalkinma planinin
uygulanmasi, gayrimenkuliin istimlaki, sehir veya tasra planinin belirlenmesi,
arazi kullanimmin belirlenmesi ve kamunun oOnemli menfaatlerini
etkileyebilecek bir kuralin ytiriirliige konmas1 6ncesinde kapsamli bir kamusal
danisma siireci ayarlayacaktir.

58. Madde. Herkes haklarim1 ve Ozgiirliiklerini etkileyen veya
etkileyebilecek idari gorevlerin ifasinda Devlet gorevlilerinin karar verme
stirecine katilma hakkina sahiptir.

59. Madde. Herkes dilekce sunma ve uygun siire icinde dilekgenin
sonucu hakkinda bilgilendirilme hakkina sahiptir.

60. Madde. Herkes bir hiikiimet kurumu, Devlet kurumu, Devlet
tesekkiilii, yerel idare kurulusu veya tiizel kisi olan baska bir Devler mercii
aleyhine, hiiktimet gorevlilerinin, bu kurumlarin gorevlileri veya calisanlarmnin
bir eylemi veya kusuru icin sorumluluk iddia etmek {izere yasal yollara
basvurma hakkina sahiptir.
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61. Madde. Tiiketicilerin dogru bilgi alma hakki korunacak ve
tiiketicilerin bir zararin telafisi igin sikayette bulunma ve tiiketici haklarini
korumak i¢in bagkalariyla birlikte hareket etme hakki olacaktir.

Bir Devlet kurumuna tiiketicinin korunmasina yonelik kanun, kural ve
yonetmeliklerin yiirtirliige konmasi ve cesitli tedbirlerin belirlenmesi hakkinda
goriis bildirme ve tiiketicinin korunmasiyla alakal fiil veya kusurlari inceleme
ve hakkinda rapor olusturma islevlerini ifa etmek {izere tiiketici
temsilcilerinden olusan, Devletten bagimsiz bir tiiketici kurumu olacaktir.
Devlet, bu bagimsiz kurulusun isletilmesi igin mali destek saglayacaktir.

62. Madde. Herkes siyasi mevki tasiyan bir kisi, Devlet kurumu veya
Devlet gorevlilerinin gorevlerinin ifasini takip etme ve incelenmesini talep
etme hakkina sahiptir.

Siyasi mevki tasiyan bir kisi, Devlet kurumu ve Devlet gorevlilerinin
gorevlerinin ifasiyla ilgili olarak Devlet giicliniin kullanilmasini ya da Devlet
kurumunu inceleyen kurulusa iyi niyetle bilgi saglayan bir kisi korunacaktir.

11. B6liim
Toplanma ve Orgiitlenme Ozgiirliikleri

63. Madde. Kisi barisqi bir sekilde ve silahsiz olarak toplanma
ozguirligtinden faydalanr.

Halka agik toplanma ve halka agik alanlarin kullamilmasinda halkin
huzurunun saglanmasi ya da tilke savas durumunda iken ya da olagantistii hal
veya sikiyonetim ilan edilmisken kamu diizeninin muhafazasi amaciyla
ozellikle yirirliige konan bir kanuna istinaden olmasi haricinde, birinci
fikradaki 6zgiirliige kisitlama konmayacaktir.

64. Madde. Kisi, birlesme ve dernek, birlik, federasyon, kooperatif, ¢iftci
grubu, ozel orgiit, sivil toplum Orgiitii ve baska herhangi bir grup kurma
ozgurligtinden faydalanacaktir.

Hiikiimet gorevlileri ve Devlet gorevlileri, kanunda 6ngoriildiigii iizere,
Devlet idaresinin verimliliginin ve kamu hizmetlerinin idamesinin
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etkilenmemesi kaydiyla, genel olarak diger kisilerle aym1 bir araya gelme
ozgurliigiinden faydalanacaktir.

Halkin ortak cikarlarini korumak, kamu diizenini veya ahlak ve adabi
muhafaza etmek veya ekonomik tekeli 6nlemek amaciyla 6zellikle yiiriirliige
konan bir kanuna istinaden olmasi1 haricinde, birinci fikra ve ikinci fikradaki
ozgiirliige kisitlama konmayacaktir.

65. Madde. Herkes, Anayasa’da Ongoriildiigii iizere, halkin siyasi
iradesini sergilemek ve bu iradenin Devletin Bagsi olarak Kral ile demokratik
yonetim rejimi yoluyla yerine getirilmesinde siyasi faaliyetler yiiriitmek
amaciyla bir araya gelme ve siyasi parti kurma 6zgiirltigiine sahiptir.

Bir siyasi partinin i¢ Orgiitli, yonetimi ve diizenlemesi Devletin Basi
olarak Kral ile demokratik yonetim rejiminin temel ilkeleriyle uyumlu
olacaktir.

Sayilar1 Siyasi Partiler hakkinda Organik Kanunun oOngordiigi
sayidan az olmayan Temsilciler Meclisi iiyeleri, siyasi partilerin Yiirtitme
Komitesi tiyeleri veya bir siyasi partinin tiyeleri, siyasi partilerinin herhangi bir
konu hakkindaki karar1 veya diizenlemesinin bir Temsilciler Meclisi {iyesinin
statiisiine ve bu Anayasa kapsamindaki gorevlerinin ifasina aykir1 ya da
Devletin Basi olarak Kral ile demokratik yonetim rejiminin temel tilkelerine
aykir1 veya onlarla uyumsuz oldugu goriisiinde ise, bu sorunu Anayasa
Mahkemesi'ne sevk etme hakkina sahiptirler.

Anayasa Mahkemesi'nin s6z konusu karar veya diizenlemenin Devletin
Basi olarak Kral ile demokratik yonetim rejiminin temel tilkelerine aykir1 veya
onlarla uyumsuz olduguna karar vermesi halinde, s6z konusu karar veya
diizenleme diisecektir.

12. B6liim
Topluluk Haklar1

66. Madde. Topluluklar, yerel topluluk veya geleneksel yerel topluluk
olarak bir araya gelen kisilerin geleneklerini, yerel akli, kendi topluluklarinin
ve ulusun sanat veya iyi kiiltiiriinii koruma veya yeniden canlandirma ve
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dogal kaynaklarin, ¢evrenin ve biyolojik cesitliligin dengeli ve stirdiiriilebilir
bir bicimde yonetimi, muhafazasi ve istifadesine katilma hakkina sahiptir.

67. Madde. Kisilerin saglik ve sihhat kosullarina, refaha veya yasam
kalitesine zararli olmayan bir bicimde gevre i¢inde olagan ve tutarli bigimde
yasamini idame ettirme igin, dogal kaynaklarin ve biyolojik cesitliligin
korunmasi ve istifadesine ve cevre kalitesinin korunmasi, tesvik edilmesi ve
mubhafazasina Devletle ve topluluklarla birlikte katilma hakk: uygun sekilde
korunacaktir.

Proje veya faaliyet oncesinde, cevrenin kalitesi ve topluluktaki insanlarmn
haklar1 tizerindeki etkileri incelenip degerlendirilmedikce, halkla ve ilgili
taraflarla miisavere yapilmadikca ve gevre, dogal kaynaklar ve saglik alaninda
calismalar sunan Ozel cevre ve saglik Orgiitlerinin ve yiiksek Ogretim
kurumlarmin temsilcilerinden meydana gelen bagimsiz bir orgiitiin goriisleri
alinmadikga; cevre kalitesi, dogal kaynaklar ve biyolojik cesitlilik bakimindan
topluluklar1 ciddi bicimde etkileyebilecek herhangi bir proje veya faaliyet
gerceklestirilmeyecektir.

Bir toplulugun hiikiimet kurumu, Devlet kurumu, Devlet tesekkiilii,
yerel idare kurulusu veya tiizel kisi olan bagka bir Devlet merciine kars1 bu
hiikiimler kapsamindaki gorevlerin ifas1 icin yasal yollara basvurma hakki
korunacaktir.

13. B6liim
Anayasa’y1 Koruma Haklar1

68. Madde. Hi¢ kimse bu Anayasa’da oOngoriilen haklarini ve
ozgiirliikklerini Devletin Bagsi olarak Kral ile demokratik yonetim rejimini
devirmek ya da bu Anayasa’da ongoriilen bigimlere uygun olmayan yollarla
iilkeye hitkmetme giiclinii edinmek amaciyla kullanmayacaktir.

Bir kisinin veya siyasi partinin birinci paragraf cercevesinde bir fiil
islemesi halinde, sz konusu fiilden haberdar olan kisinin, s6z konusu kisi
aleyhine ceza davas:i agilmasi hakki sakli kalmak kaydiyla, Savcidan olgular:
aragtirmasini talep etme ve s6z konusu fiili engellenmesine yonelik bir emir
icin Anayasa Mahkemesi'ne dilekce verme hakki olacaktir.
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Anayasa Mahkemesi'nin siyasi partiyi ikinci fikra kapsamindaki fiile son
vermeye mecbur eden bir karar almasi halinde, Anayasa Mahkemesi sz
konusu siyasi partinin feshini emredebilir.

Anayasa Mahkemesi'nin tiglincii fikra kapsaminda bir fesih emri
vermesi halinde, fesholan partinin birinci fikra kapsamindaki fiilin islendigi
sirada liderinin ve yiiriitme komitesinin se¢iminde oy kullanma hakki, s6z
konusu Anayasa Mahkemesi emrinin tarihinden itibaren bes yil siireyle askiya
alinacaktir.

69. Madde. Herkes, bu Anayasa’da ongoriilen bicimlere uygun olmayan
bir yolla tilkeye hitkmetme giiciinii ele gegirmek icin yapilan bir eyleme karsi
baris¢i bicimde direnme hakkina sahiptir.
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The Role of the Constitutional Court in the Protection
of the Rights and Liberties of the People : the case of
Thailand

Chalermpon Ake-uru”

“ Adhere to rule of law,
uphold democracy,
protect rights and liberties of the people. ”

- Slogan of the Constitutional Court of Thailand

[. INTRODUCTION

A country that adopts constitutional democracy and adheres to the
doctrine of constitutionalism usually has a written constitution which contains
provisions on rights and liberties of its people as well as provisions on a body —
either a constitutional court or an equivalent institution — to administer
constitutional justice.

As for Thailand, this practice started with the promulgation of the
Constitution of the Kingdom of Thailand, B.E. 2540 (1997). In that constitution,
enumeration of rights and liberties of the Thai people was systematically
provided and the Constitutional Court set up as a judicial organ to adjudicate
on constitutional matters for the first time. The Constitution of the Kingdom of
Thailand, B.E. 2550 (2007), its successor, follows suit in this regard. While the
substance of its predecessor was largely retained, the new Constitution
brought more clarity and wider perspectives to the provisions regarding rights
and liberties of the people. Moreover, with an addition of a provision on an

* Justice of the Constitutional Court of Thailand
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individual constitutional complaint to the Constitutional Court, access to the
Court by an individual was opened up.

This paper will assess the role of the Constitutional Court in the
protection of rights and liberties of the Thai People. It will first look at the
provisions of the Constitution of the Kingdom of Thailand, B.E. 2550 (2007)
regarding rights and liberties of the Thai people. It will then consider the
jurisdiction of the Constitutional Court and how it accords protection to rights
and liberties of the Thai people. After that, jurisprudence of the Constitutional
Court in some prominent cases will be reviewed, followed by conclusions.

II. CONSTITUTIONAL PROVISIONS ON RIGHT AND LIBERTIES OF
THE PEOPLE

1. General Principles

The Constitution of the Kingdom of Thailand B.E. 2550 (2007)
(hereinafter referred to as “the Constitution”)! devotes 46 sections to the
related issues of human dignity, rights, liberties and equality of the people.
Two sections in Chapter I — General Provisions for the Constitution as a whole
— state two general principles concerning human dignity, rights, liberties and
equality of the people. The first principle is that human dignity, rights, liberties
and equality of the people shall be protected.? The second one is that the Thai
people, irrespective of their origins, sexes or religions, shall enjoy equal
protection under this Constitution.?

The remaining 44 sections (section 26 to 69) are in Chapter III on Rights
and Liberties of Thai People. Chapter III is divided into 13 parts. Part 1 is
General Provisions of the Chapter, while Part 2 deals with Equality. Part 3 to 13
enumerate various rights and liberties of the Thai people.

I The text of Chapter I and Chapter III of the Constitution of the Kingdom of Thailand, B.E. 2550
(2007) appears as Annex to this paper.

2 The Constitution of the Kingdom of Thailand, B.E. 2550 (2007), section 4.

3 Ibid section 5.
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As general provisions of the Chapter, Part 1, having 4 sections (section
26-29), states general principles concerning human dignity, rights and liberties
of the Thai people as follows:

First, the exercise of powers by all State authorities is commanded by the
Constitution to pay due regard to human dignity, rights and liberties in
accordance with the provisions of the Constitution.

Second, rights and liberties recognised by the Constitution explicitly, by
implication or by decisions of the Constitutional Court will be protected and
directly binding on the National Assembly, the Council of Ministers, the
Courts, Constitutional Organs and State agencies with respect to the
enactment, application and interpretation of all laws. >

Third, a person can invoke human dignity or exercise his rights and
liberties insofar as it is not in violation of rights and liberties of other persons
or contrary to the Constitution or good morals. A person whose rights and
liberties recognised by the Constitution is violated can invoke the provisions of
the Constitution to exercise rights in courts or to defend himself in courts. In
addition, a person can directly exercise rights in courts to enforce the State’s
compliance with the provisions in this Chapter (Chapter III). If there is a law
providing details on the exercise of any right and liberty recognised by the
Constitution, the exercise of that right and liberty will be in accordance with
such law. A person will also have the right to be promoted, supported and
assisted by the State in the exercise of rights under this Chapter. ¢

Fourth, the restriction of rights and liberties of a person as recognised by
the Constitution will not be imposed except by virtue of law specifically
enacted for the purpose determined by the Constitution and only to the extent
of necessity and provided that it will not affect the essential substances of such
rights and liberties. Such a law will be of general application and will not be
intended to apply to any particular case or person; provided that the

4 Ibid., section 26.
5 Ibid., section 27.
6 Ibid., section 28.
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provisions of the Constitution authorizing its enactment will also be mentioned
therein. This principle also apply mutatis mutandis to rules or regulations
issued by virtue of law.”

Part 2 of the Constitution deals with equality. This part has two sections
(section 30 and 31). The first enunciates the principles of equality and non-
unjust discrimination. The provision states that all persons are equal before the
law and will enjoy equal protection under the law. Men and women will enjoy
equal rights. Unjust discrimination against a person on the grounds of
differences in origin, race, language, sex, age, disability, physical or health
condition, personal status, economic or social standing, religious belief,
education or political view not inconsistent with the provisions of the
Constitution will not be permitted. However, measures determined by the
State in order to eliminate an obstacle to or to promote a person’s ability to
exercise rights and liberties on the same basis as other persons will not be
deemed as unjust discrimination.

The second provision of Part 2 is about the rights and liberties of
members of the armed forces or the police forces, Government officials, other
officials of the State and officers or employees of State agencies who will enjoy
the same rights and liberties under the Constitution as those enjoyed by other
persons, unless such enjoyment is restricted by law or rule issued by virtue of
law specifically enacted in regard to politics, efficiency, disciplines or ethics. ?

2. Enumeration of rights and liberties

Enumeration of rights and liberties of the Thai people are in Parts 3 to 13
of Chapter III. These parts of the Constitution could be termed a catalogue of
rights and liberties of the people. Since space precludes any detailed attention
to the very extensive provisions of these rights and liberties, this paper will
take brief reviews of them.

7 Ibid., section 29.
8 Ibid., section 30.
9 Ibid., section 31.
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Part 3 — Rights and Liberties of an Individual

This part has 7 sections, grouping together various protected rights and
liberties of an individual as follows:

(1) Right and liberty in life and person. A person will enjoy the right
and liberty in his life and person. ¢

(2) Liberty of dwelling. A person is protected for his peaceful habitation
in and for possession of a dwelling. Unwarranted entry into a dwelling
without the consent of its possessor or unwarranted search of a dwelling or
private place cannot be made. !

(3) Liberty of travelling and making choice of residence. A person will
enjoy the liberty of the travelling and the liberty of making the choice of his

residence within the Kingdom. 2

(4) Family rights, dignity, reputation and the right of privacy of a person
will be protected. 13

(5) Liberty of communication by lawful means will be enjoyed by a
person. 4

(6) Liberty to profess a religion, a religious denomination or creed is
protected. ©°

(7) Right against forced labour is protected. ¢

10 Eor detail, see Ibid., section 32.
1 For detail, see Ibid., section 33.
12 Eor detail, see Ibid., section 34.
13 For detail, see Ibid., section 35.
14 For detail, see Ibid., section 36.
15 For detail, see Ibid., section 37.

16 For detail, see Ibid., section 38.
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Part 4 — Rights in Judicial Process

This part has 2 sections covering rights in judicial process as follows:

(1) Right against retrospective criminal penalties. (Nullum crimen, Nulla
poena sine lege) and the right to be presumed innocent until proven guilty.

(2) Following rights in the judicial process:

2.1

2.2

2.3

24

2.5

2.6

2.7

right of easy, convenient, expedient and comprehensive access to
the judicial process;

right to public trial, right to be adequately informed of the facts and
to inspect documents, right to present one’s facts, defences and
evidence, right to object to judges, right to be considered by the full
bench of judges and right to be informed of the reasons for a ruling,
judgment or order;

right to a proper, swift and fair trial;

right to appropriate treatment in the judicial process, which includes
the right to proper, swift and fair investigations and to withhold
self-incriminating testimony;

right to necessary and appropriate assistance from the State;

right to appropriate protection in the judicial process and the right
to appropriate treatment in cases relating to sexual violence for a
child, youth, women, senior person or disabled or handicapped
person;

a suspect or defendant in a criminal case will have the right to
proper, swift and fair investigations or trial with an adequate
opportunity to defend his case, the right to examine or to be
informed of evidence as appropriate, right to be assisted counsel in
legal proceedings and the right to bail;

17 For detail, see Ibid., section 39.
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2.8 In a civil case, the right to appropriate legal assistance from
the State. 1

Part 5 — Property Rights

There are 2 sections in this part dealing with properly rights, right of
succession of a person and expropriation of immovable property.

They are as follows:
(1) Property rights and right of succession are protected. ¥
(2) Expropriation of immovable property will not be made except by

virtue of law specifically for the purposes mentioned in section 42 and with
certain conditions mentioned therein. 2

Part 6 — Rights and Liberties in Occupation

This part also has 2 sections covering rights and liberties in occupation as
follows:

(1) Liberties to engage in an enterprise or an occupation and to
undertake a fair and free competition. >

(2) Right to work safety and welfare and to living security. >

Part 7 — Freedom of Expression of Individuals and the Press

Four sections are in this part. They deal with the following rights or
liberties.

18 For detail, see Ibid., section 40.
19 For detail, see Ibid., section 41.
20 For detail, see Ibid., section 42.
21 For detail, see Ibid., section 43.

22 For detail, see Ibid., section 44.
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(1) Liberty to express opinions, speech, writing, printing, publication, and
expressions by other means. 23

(2) Liberties for officials or employees in a private sector undertaking
mass media business to present news and express their opinions under the
constitutional restrictions without mandate of any government agency.

(3) Transmission frequencies for radio or television broadcasting and
telecommunication are national communication resources for public interest.
An independent regulatory body of the State will be set up to distribute such
frequencies and supervise radio or television broadcasting and
telecommunication businesses as provided by law. %

(4) Persons holding political positions are not allowed to be owners or
hold shares in a newspaper, radio or television broadcasting or

telecommunication businesses. 26

Part 8 — Rights and Liberties in Education

This part covers rights and liberties in education and comprises 2
sections as follows:

(1) Equal right to receive at least twelve years of comprehensive and
quality education as provided by the State free of charge for every person.?

(2) A person will enjoy academic freedom. Education and training,
learning and teaching, research and disseminating of research according to
academic principles will be protected; provided that it is not contrary to his
civic duties or good morals. %8

23 For detail, see Ibid., section 45.
24 For detail, see Ibid., section 46.
25 For detail, see Ibid., section 47.
26 For detail, see Ibid., section 48.
27 For detail, see Ibid., section 49.

28 For detail, see Ibid., section 50.
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Part 9 — Rights to Public Health services and Welfare

The following rights in the 5 sections of this part are protected.
(1) Equal rights to receive appropriate, standard, comprehensive and
efficient health services from the State, especially the right of the indigent to

receive free medical treatment from the State’s infirmaries. 2°

(2) Right to survive and to receive physical, mental and intellectual
development according to their potentials of children and youth. 3

(3) Right to welfare, public facilities and appropriate aid from the State for
persons of over sixty years of age and have insufficient income for living. 3

(4) Right of access to and utilise welfare services, public facilities and
appropriate aid from the State for the disabled or handicapped. *

(5) Right to appropriate aid from the State for persons who are homeless
and have insufficient income for living. %

Part 10 — Rights to Information and Complaints

Seven sections comprise this part and they concern various rights to
information and complaints as follows:

(1) Right to be informed and to access public information in the
possession of a government agency, State agency, State enterprise or local
government organization. 3

29 For detalil, see Ibid., section 51.
30 For detail, see Ibid., section 52.
31 For detail, see Ibid., section 53.
32 For detail, see Ibid., section 54.
33 For detail, see Ibid., section 55.

34 For detail, see Ibid., section 56.
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(2) Right to receive information, explanation and reasons from a
government agency, State agency, State enterprise or local government
organization before granting a licence or undertaking a project or activity
which may affect the quality of the environment, health and sanitary
conditions, the quality of life or any other material interests concerning a
person or a local community as well as the right to express his opinion on such
matters to the concerned agencies for their consideration. 3

(3) Right to participate in the decision-making process of State officials in the
performance of administrative functions which affect or may affect a person’s
rights and liberties. %

(4) Right to present a petition and to be informed of the result of its
consideration within appropriate time. 3’

(5) Right to take legal action against a government agency, State agency,
State enterprise, local government organization or other State authority which
is a juristic person to assert liability for an act or omission of government
officials, officials or employees of such agencies. %

(6) Right of a person who is a consumer to receive truthful information as
well as the right to make a complaint for remedy of damage and to unite with

others to protect consumers’ rights. 3

(7) Right to follow up and to request for examination of the performance
of duties of a person holding political position, State agency and State officials. 4’

Part 11 — Liberties to Assembly and Association

This part contains 3 sections relating to liberties to assembly and
association as follows:

35 For detail, see Ibid., section 57.
36 For detail, see Ibid., section 58.
37 For detail, see Ibid., section 59.
38 For detail, see Ibid., section 60.
39 For detail, see Ibid., section 61.

40 For detail, see Ibid., section 62.
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(1) Liberty to assemble peacefully and without arms. 4!

(2) Liberty to unite and form an association, union, federation, co-
operatives, farmers’ group, private organization, non-governmental
organization or any other group.

(3) Liberty to unite and form a political party. #3

Part 12 — Community Rights

There are 2 sections in this part which concern the following community
rights:

(1) Persons assembling as a community, local community or traditional local
community will have the right to preserve or restore their customs, local
wisdom, arts or good culture of their community and of the nation and
participate in the management, maintenance and exploitation of natural
resources, the environment and biological diversity in a balanced and
sustainable fashion.

(2) The rights of a person to participate with the State and communities in
the preservation and exploitation of natural resources and biological diversity
and in the protection, promotion and conservation of the quality of the
environment for usual and consistent survival in the environment which is not
hazardous to his health and sanitary condition, welfare or quality of life.

Part 13 —Rights to Protect the Constitution

Two sections form this part which provides the following rights:

(1) No person can exercise the rights and liberties prescribed in the
Constitution to overthrow the democratic regime of government with the King

41 For detail, see Ibid., section 63.
42 For detail, see Ibid., section 64.
43 For detail, see Ibid., section 65.
4 For detail, see Ibid., section 66.

45 For detail, see Ibid., section 67.
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as Head of State or to acquire power to rule the country by any means which is
not in accordance with the modes provided in the Constitution. 4

(2) A person will have the right to peacefully resist an act committed for
the acquisition of the power to rule the country by a means which is not in
accordance with the modes provided in the Constitution.

The foregoings are the brief reviews of rights and liberties as contained in
Chapter III of the Constitution to give an idea of how extensive these rights and
liberties are.

Apart from prescribing all State organs and authorities how to exercise
powers#, the Constitution also empowers some constitutional organs to oversee
and protect the people’s rights and liberties within their own jurisdiction. The
Constitutional Court is one of them.

In the next part of this paper, the composition of the Constitutional Court
and its powers and duties or jurisdiction will be examined, especially the power
of constitutional review with regard to the protection of rights and liberties of
the people. Modes of review, namely, a priori review and a posteriori review as
well as channels of referring cases or access to the Constitutional Court in a
posteriori review will also be discussed.

III. THE CONSTITUTIONAL COURT AND ITS JURISDICTION

The Constitutional Court performs the important function of
safeguarding the supremacy of the Constitution. It also serves as a judicial
body which recognizes and protects the rights and liberties of the people and
translate into reality the protection of rights and liberties by the exercise of
adjudicative power.

The Constitutional Court was established by virtue of the Constitution. It
consists of the President and eight judges to be appointed by the King upon

46 For detail, see Ibid., section 68.
47 For detail, see Ibid., section 69.

48 Supra notes 4 and 5.
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advice of the Senate.’ Judges of the Constitutional Court are styled “Justices of
the Constitutional Court”.

The Constitution provides for the Constitutional Court to have powers
and duties in adjudicating and ruling constitutional cases. These powers and
duties may be divided into the following nine categories:

(1) constitutional review of bills and draft rules of procedure of the
legislative branch prior to their promulgation to ensure that they are not
inconsistent with or contrary to the Constitution;*

(2) constitutional review of a promulgated law to ensure that it is not
inconsistent with or contrary to the Constitution;*!

(3) constitutional review of the prerequisites for the enactment of an
Emergency Decree to ensure that it is not inconsistent with or contrary to the
Constitution;®?

(4) ruling on whether or not members of the House of Representatives,
senators or members of the committee are involved directly or indirectly in the
use of the appropriations;>

(5) ruling on disputes regarding the powers and duties among the
National Assembly, the Council of Ministers or the Constitutional organs other
than the Courts which arise between two or more of such organs;*

(6) review resolutions or regulations of political parties, consideration of
appeals of members of the House of Representatives and ruling on cases

49 Supra note 1, section 204 para. 1.
%0 Ibid., sections 141, 149, 154, 155.
51 Ibid., sections 211, 245, 257, 212.
52 Ibid., section 184.

53 Ibid., section 168.

54 Ibid., section 214.
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concerning the constitutional exercise of political rights and liberties by a
person or a political party;*

(7) ruling on the membership or qualification of a member of the
National Assembly, Ministers and Election Commissioners;*®

(8) ruling on whether or not a treaty requires prior approval of the
National Assembly;”

(9) powers and duties prescribed under the Organic Act on Political
Parties, B.E. 2550 (2007).58

Regarding the Constitutional Court’s jurisdiction of constitutional
review, the Constitution provides for both a priori review as mentioned in (1)
above and a posteriori review as mentioned in (2) above.

As far as a priori review is concerned, there are two types of a priori

review.

1. A priori review of an Organic Bill before it is presented to the King for
Royal Signature. This is compulsory. The Constitutional Court has to complete
its determination of its constitutionality within thirty days.*

2. A priori review of a Bill before it is presented to the King for Royal
Signature. If either members of the House of Representatives, senators or
members of the both Houses of the National Assembly constituting no fewer
than one tenth of the existing members of both Houses or the Prime Minister
finds that such a bill contains provisions which are contrary to or inconsistent

%5 Ibid., sections 65, 106 (7), 237.
56 Ibid., sections 91, 182, 233.
57 Ibid., section 190.

58 The Organic Act on Political Parties, B.E. 2550 (2007), section 13, 14, 20 (4), 31, 33, 41, 91, 93, 94,

98. See also, Office of the Constitutional Court, A Basic Understanding of the Constitutional Court
of the Kingdom of Thailand, (2¢ Edition) 2011 pp. 4 — 32.

59 Ibid., section 141.
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with the Constitution or the enactment process as provided by the Constitution
was not properly complied with.®

In its a priori review, the Constitutional Court will look into the
substance of the bill as well as the enactment process. In case of a priori review
of an organic bill, if the Constitutional Court decides that the provisions of an
organic bill are contrary to or inconsistent with the Constitution, such
provisions shall lapse. But if the Constitutional Court decides that such
provisions are the essential element thereof or the organic bill has not been
duty enacted under the provisions of the Constitution, such organic bill shall

lapse.°!

However, in the case where a decision of the Constitutional Court results
in the lapse of provisions contrary to or inconsistent with the Constitution as
stated above, such organic bill will be returned to the House of the
Representatives and the Senate respectively for their reconsideration. The
House of Representatives or the Senate will amend the organic bill by
removing the provisions which are contrary to or inconsistent with the
Constitution. The organic bill will then proceed towards promulgation.®2

In a priori review of an ordinary bill, the Constitution prescribes that if
the Constitutional Court rules that such bill contains provisions which are
contrary to or inconsistent with the Constitution, or has not been enacted in
accordance with the provisions of this Constitution, and such provisions
constitute an essential substance, the entire bill will lapse.®® Such being a case,
the enactment process for that bill will have to be restarted.

However, if the Constitutional Court rules that such bill contains
provisions which are contrary to or inconsistent with the Constitution, but do
not constitute an essential substance, only such contrary or inconsistent

60 Ibid., section 154.

61 Ibid., section 141 para 2.
62 Ibid., section 141 para 3.
63 Ibid., section 154 para 3.
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provision will lapse. The bill without the lapsed provisions, however, will be
able to come into force upon promulgation.*

A posteriori review, on the other hand, is a review of promulgated law in a
concrete case. In its a posteriori review, the Constitutional Court can only look
into the substance of the promulgated law. If the provisions of law are found to
be contrary to or inconsistent with the Constitution they will be unenforceable. ¢

As regards channels of referring the constitutional cases to the
Constitutional Court or access to the Constitutional Court for a posteriori
review, normally questions as to whether one or more provisions of law are
contrary to or inconsistent with one or more provisions of the Constitution or
not are referred by the Courts, either the Courts of Justice or the
Administrative Courts or even the Military Courts.®® However, the
Constitution also allows the Ombudsmen® and the National Human Rights
Commission®® to file applications to the Constitutional Court. Moreover, the
Constitution further provides that a person whose rights and liberties
recognised by the Constitution has been violated by a provision of law has the
right to file an application with the Constitutional Court for a ruling.® But in
case of individual constitutional complaint such as this, the following
conditions must be satisfied:

(1) A person who submits a complaint must have been violated by a
provision of law;

(2) Such a person submits a complaint to the Constitutional Court for a
ruling that such a provision of law is contrary to or inconsistent with the
Constitution; and

¢4 Ibid., section 154 para 4.
65 Ibid., section 6.

% Ibid., section 211.

67 Ibid., section 245.

68 Ibid., section 257.

69 Ibid., section 212.
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(3) All legal remedies must have been exhausted, namely the case must
have gone through the Courts, the Ombudsmen and the National Human
Rights Commission. The complaint to the Constitutional Court must be a last
resort remedy sought for.

These conditions are rather stringent, especially the third one. By far, there
has been thinking, among a number of justices of the Constitutional Court, of
relaxing the third condition somewhat so that cases could be accepted for
consideration of the Constitutional Court. Since the promulgation of the
Constitution in August 2007, of all individual constitutional complaints filed
with the Constitutional Court (92 complaints) only one could satisfy all
conditions required to be accepted for consideration.

The majority of cases for constitutional review seised by the Constitutional
Court are naturally cases of a posteriori review that concern issues of human
dignity, rights, liberties and equality of the people recognised and guaranteed by
the Constitution. Cases of a priori review are few and far between, although there
were some a priori review cases which the Constitutional Court found that
provisions of laws violated the rights and liberties of the people.

It is a duty of the Constitutional Court, whenever a case comes up for
review, to check whether one or more provisions of law under consideration are
contrary to or inconsistent with the Constitution. In this way, it will be certain
that the laws enacted by the legislature will conform to the Constitution and will
not encroach upon human dignity, rights, liberties and equality of the people.
Thus, through constitutional review of legislative acts, does the Constitutional
Court play an important role in protecting human dignity, rights, liberties and
equality guaranteed by the Constitution for the people.

IV. JURISPRUDENCE OF THE CONSTITUTIONAL COURT - SELECTED
CASE SUMMARIES

There were numerous case involving human dignity, rights, liberties and
equality of people that the Constitutional Court rendered rulings. The following
are some selected cases that are both a priori review cases and a posteriori review
cases. Many cases were ruled during the time when the Constitution of the
Kingdom of Thailand, B.E. 2540 (1997) was still in effect. However, almost all
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provisions relating human dignity, rights, liberties and equality of the Thai
People are the same in the current Constitution.

1. Ruling No.21/2546 This case was submitted by the Ombudsmen. It
involved the issue of equality between women and men. The issue considered by
the Constitutional Court was whether or not section 12 of the Names of Persons
Act, B.E. 2505 (1962) raised a question of constitutionality under section 30 of the
Constitution of the Kingdom of Thailand, B.E. 2540 (1997).

The point was whether the wording in section 12 of the Names of Persons
Act, B.E. 2505 (1962), bore a meaning which made it mandatory for married
women to use their husbands” surnames only or not. The Constitutional Court
held that the crucial words of section 12 were “shall use”, which expressly bore
the characteristics of a mandatory provision. Once it had been determined that
section 12 had the characteristics of a mandatory provision for married women
to use their husband’s surnames only, which was an encroachment of the rights
to use the surnames of married women themselves resulting in an inequality in
rights as between men and women, it followed that the provision created
inequality under the law due to differences in sex and personal status. The case
was also an unjust discrimination because married women were one-sidedly
compelled to use their husbands’ surnames on the ground of marriage, and not
on the ground of differences in physical attributes or obligations between men
and women arising from the difference in sex such that discrimination was
necessary.

The Constitutional Court, therefore, held that section 12 of the Names of
Persons Act, B.E. 2505 (1962) was unconstitutional by reason of being contrary to
or inconsistent with section 30 of the Constitution of the Kingdom of Thailand,
B.E. 2540 (1997). The provision was therefore unenforceable according to section
6 of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997).

2. Ruling 30/2548 This is a priori review case. It was referred by the
President of the Senate for the Constitutional Court’s ruling as to whether or not
section 38 paragraph one of the CD Products Bill, B.E.... was contrary to or
inconsistent with section 29, section 32 and section 48 of the Constitution of the
Kingdom of Thailand, B.E. 2540 (1997).
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Section 38 paragraph one of the CD Products Bill, B.E.... provided that a
Court may order confiscation of machines in the following cases: failure to notify
a competent official of a use of machines for the production of CD, failure to give
notice of the place of production and relocation of place of production, failure to
affix and display a product certificate and an original copy certificate, use of a
product certificate and original copy certificate, counterfeiting or imitating a
product certificate or original copy certificate, failure to give notice of acquisition
or possession of machines, or failure to give notice of distribution, disposal or
transfer of machines or loss of possession of machines. The Constitutional Court
considered that in the case of section 38 paragraph one of the CD Products Bill,
B.E...., a machines used for the production of CD was not a property whose
manufacture or possession constituted an offence per se. In confiscating the
machines, the Court had to issue a confiscation order without any discretion. No
regard was given as to whether or not the owner of such machines connived at
the commission of the offence, nor was the owner of the machines given an
opportunity to prove whether or not he/she connived at the commission of the
offence. The confiscation under such provision was absolute. No considerations
were given to the offence or the suitability of penalties. The measures imposed
on the owner of the properties were severed and amounted to restriction of a
person’s rights in property that was disproportional to necessity and affected the
essential substances of a person’s rights in property.

The Constitutional Court, therefore, held that section 38 paragraph one of
the CD Products Bill, B.E.... was contrary to or inconsistent with section 29,
section 30, section 31, section 32 and section 48 of the Constitution of the
Kingdom of Thailand, B.E. 2540 (1997). The Constitutional Court also held that
since section 38 paragraph one of the CD Products Bill, B.E.... was not of essence
to the Bill, so only this section including paragraph two of the section lapsed.

3. Ruling No.11/2549 This is another a priori review case. In this case,
liberty to assemble and its restriction were at issue.

The point to be decided by the Constitutional Court was whether or not
section 20 of the Highway Bill (No....), B.E...., which add section 46/1, contained
provisions which were contrary to or inconsistent with section 29 and section 44
of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997).



652 Anayasa Yargis1 29 (2012)

The Constitutional Court held as follows: Section 20 of the Highway Bill
(No....), BE.... provided that “the following shall be added as section 46/1 of the
Highway Act, B.E. 2535 (1992)”, wherein section 46/1 paragraph one stated that
“no person shall assemble in the highway zone in a manner which obstructs
traffic or may pose a danger or cause injury to vehicles or highway users, except
where written permission of the Director of Highways or a person delegated by
the Director of Highways is obtained, or the assembly is constituted as a column,
procession or traditional or cultural assembly, or a public benefit activity or
situated within an area exempt from permission filings as prescribed by
notification of the Minister,” and paragraph two stated that “applications for
permission and the grant of permissions shall be in accordance with the rules
and procedures prescribed by Ministerial Regulation.” Such provisions were
contrary to or inconsistent with section 29 and section 44 of the Constitution of
the Kingdom of Thailand, B.E. 2540 (1997) because it more than necessarily
restricted the liberty to assemble peacefully and without arms, and affected the
essential substance of the fundamental liberty of the people as provided under
section 29 and section 44 of the Constitution of the Kingdom of Thailand, B.E.
2540 (1997).

The Constitutional Court held that section 20 of the Highway Bill (No....),
B.E...., which added section 46/1, was contrary to or inconsistent with section 29
and section 44 of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997)
and therefore lapsed. Furthermore, it was held that the provision in section 30
which added a penal provision in section 73/1, only with respect to the text
stating “section 46/1”, which was connected to section 20 providing for the
addition of section 46/1, also lapsed.

4. Ruling No0.2/2552 In this case, the issue considered by the
Constitutional Court was whether or not section 35 (6) of the Attorneys Act,
B.E. 2528 (1985) was contrary to or inconsistent with section 29 of the
Constitution of the Kingdom of Thailand, B.E. 2550 (2007) (the current
Constitution).

Section 29 of the Constitution was a provision which laid down the
principles for safeguarding rights and liberties of a person whereby the
enactment of law to restrict rights and liberties of the people was permitted only
for the purposes prescribed by the Constitution and only to the extent of
necessity and must not affect the essential substances of such rights and liberties.
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Such law should be of general application and should not be intended to apply
to any particular case or person.

Section 35 (6) of the Attorneys Act, B.E. 2528 (1985) was a provision which
stipulated the qualifications of an applicant for registration and obtaining an
attorney’s licence, stating that a person who had previously served a prison term
pursuant to a final judgment of imprisonment for a case which the Board of the
Lawyers Council held as bringing disgrace to the honour of the profession,
would be barred or disqualified from registration and obtaining an attorney’s
licence. This provision meant that a person applying to register and obtain an
attorney’s licence who once served a prison term pursuant to a final judgment of
imprisonment would be barred or disqualified only upon the Board of the
Lawyers Council finding that such person had served a prison term pursuant to
a final judgment of imprisonment for a case that would bring disgrace to the
honour of the profession. Section 35 (6) was therefore not a provision which
constituted an absolute restriction on the qualification of an attorney. This was a
case where the law authorised the Board of the Lawyers Council to exercise
judgment for the purpose of control and scrutiny of persons having qualification
suitable for the attorney profession. Furthermore, the exercise of discretion by
the Board of the Lawyers Council to reject the registration and issuance of an
attorney’s licence to an applicant had to be accompanied by the Board’s
explanation of clear reasons for rejection. In such event, the applicant would
have the right to appeal against such rejection to the Special Honorary Chairman
of the Lawyers Council. Moreover, the law did not deprive the right to file an
action in the Administrative Court.

The Constitutional Court found that section 35 (6) of the Attorneys Act,
B.E. 2528 (1985), despite being the provisions empowering the Board of the
Lawyer Council to exercise discretion in determining the cases that would bring
disgrace to the honour of the attorney profession, thus constituting a restriction
of rights and liberties of a person in engaging in the attorney profession, did
provide for safeguards of the interests of the people and peace and order in the
judicial process which was the public interest. Such public interest had a higher
priority than the protection of individual interests of those engaged in the
attorney profession which was a specific group interests. The provision was
therefore a restriction of rights and liberties which was necessary and did not
prejudice the essential substances of rights and liberties. The Board of the
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Lawyers Council could not exercise power absolutely but was subject to reviews
by the Special Honorary Chairman of the Lawyers Council and the Courts.

The Constitutional Court therefore held that section 35 (6) of the Attorneys
Act, B.E. 2528 (1985) was neither contrary to nor inconsistent with section 29 of
the Constitution of the Kingdom of Thailand, B.E. 2550 (2007).

5. Ruling No0.12/2552 This is a case which concerns the rights and liberties
to engage in an enterprise or an occupation.

Saraburi Provincial Court referred the objection of the defendant in the
case before it to the Constitutional Court for ruling. The defendant was charged
with committing an offence of selling food and beverages during prohibited
hours (between 01.00 hours to 05.00 hours) without a licence in accordance with
clause 3 of the Announcement of the National Executive Council No.45 dated
17t January B.E. 2515 (1972), as amended by clause 1 of the Announcement of
the National Executive Council No.252 dated 16t May B.E. 2515 (1972).

The issues considered by the Constitutional Court was therefore whether
or not clause 3 of the Announcement of the National Executive Council No.45
dated 17t January B.E. 2515 (1972) as amended by clause 1 of the Announcement
of the National Executive Council No.252 dated 16* May B.E. 2515 (1972) was
contrary to or inconsistent with section 26, section 27, section 28, section 29,
section 30, section 34 and section 43 of the Constitution of the Kingdom of
Thailand, B.E. 2550 (2007).

The Constitutional Court considered that the Constitution of the Kingdom
of Thailand, B.E. 2550 (2007) section 43 paragraph one recognised the liberty of a
person to engage in an enterprise or occupation. Restriction of such liberty must
be made by a provision of law for the benefit of maintaining national or
economic security, the protection of the people with regard to public utilities,
maintenance of public order or good morals of the people, maintaining order in
occupation, consumer protection, city planning, preservation of natural
resources or the environment, the people’s welfare or to prevent monopolies or
eradicate unfair behaviour in competition as provided in section 43 paragraph
two. Moreover, the restriction could be imposed to the extent of necessity and
should not affect the essential substances of such rights and liberties as provided
in section 29 paragraph one.
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The restriction were necessary at the time of issuance of the
Announcement in B.E. 2515 (1972) because the National Executive Council
(military regime) wanted the people to remain in peace without any disorder
that would affect national security. The situation had changed significantly
nowadays. The requirement that the people who engaged in the occupation of
selling food and beverages between 01.00 hours to 05.00 hours should apply for
a licence was unnecessary and without reasonable justification. It was apparent
that the restriction of such liberty was not in any manner beneficial to the
security of the state or national economy, the protection of the people with
regard to public utilities, the maintenance of public order or good morals of the
people, or other benefits as specified in section 43 paragraph two of the
Constitution. The needs for maintenance of public order had changed. The
measures were no longer suitable to the current way of life of the people. The
restriction of the people’s liberty as recognised under the Constitution therefore
exceeded the extent of necessity and affected the essential substances of such
liberty, thus prohibited under section 29 paragraph one of the Constitution.

The Constitutional Court therefore held that clause 3 of the
Announcement of the National Executive Council No.45 dated 17 January B.E.
2515 (1972), as amended by clause 1 of the Announcement of the National
Executive Council No.252 dated 16" November B.E. 2515 (1972) was
unconstitutional for being contrary to or inconsistent with section 29 paragraph
one and section 43 of the Constitution of the Kingdom of Thailand, B.E. 2550
(2007) and therefore rendered unenforceable under section 6 of the Constitution.

6. Ruling N0.47/2554 This is the first case of an individual constitutional
complaint accepted for ruling by the Constitutional Court.

The Co-operatives Act, B.E. 2542 (1999) has a provision prohibiting a
person who was removed from office of director of the Co-operatives by order of
the Co-operatives Registrar from assuming the position of director or manager of
a co-operatives. On 27 August B.E. 2543 (2000) the applicant was elected by the
annual general meeting of the Agricultural Co-operatives of Suphanburi Ltd. to
be its Chairman of the Board of Directors. But the Acting Co-operatives Registrar
issued an order revoking the resolution of the annual general meeting of the
Agricultural Co-operatives of Suphanburi Ltd. with regard only to the election of
the applicant as the Chairman of the Board, reasoning that the applicant was a
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person who had been removed from office in accordance with the provision of
the Co-operatives Act, B.E. 2511 (1968). The applicant was accordingly a person
disqualified for the position of director or manager of a co-operatives.

In his application to the Constitutional Court, the applicant argued that the
Co-operatives Act, B.E. 2542 (1999) section 52 (3) was contrary to or inconsistent
with the Constitution section 39. Section 39 of the Constitutions reads: “No
person shall be subject to a criminal penalty unless he has committed an act
which the law in force at the time of commission provides to be an offence and
provides a punishment therefore, and the punishment to be imposed on such
person shall not be of greater severity than that provided by law in force at the
time of the commission of the offence. A suspect or defendant in a criminal case
shall be presumed innocent. Before a final judgment convicting a person for an
offence, such person shall not be treated as a convict.”

The issue considered by the Constitutional Court was therefore whether or
not section 52 (3) of the Co-operatives Act, B.E. 2542 (1999) was contrary to or
inconsistent with section 39 of the Constitution.

The Constitutional Court considered that section 39 of the Constitution
aimed to protect rights and liberties of a person regarding criminal liability by
prohibiting an application of provisions of criminal law and penalties to the case
retrospectively as well as by adhering to the presumption of innocence principle.
However, the Co-operatives Act, B.E. 2542 (1999) section 52 (3) prescribed
disqualifications of persons for the position of director or manager of co-
operatives, not penalties under the criminal law or a law imposing criminal
penalties.

The Constitutional Court therefore held that the Co-operatives Act, B.E.
2542 (1999) section 52 (3) was not contrary to or inconsistent with section 39 of
the Constitution of the Kingdom of Thailand, B.E. 2550 (2007).

7. Ruling No0.12/2555 This case was referred by the Supreme Court of
Justice. It involves the presumption of innocence principle as recognized and
guaranteed in section 39 paragraph two of the Constitution of the Kingdom of
Thailand, B.E. 2550 (2007).
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The defendant in the case before the Supreme Court of Justice argued that
section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545 (2002) was
contrary to or inconsistent with section 39 paragraph two, section 40 (5) together
with section 30 of the Constitution. Section 54 of the Direct Sale and Direct
Marketing Act, B.E. 2545 (2002) reads: “In case an offender which will be
inflicted with punishment according to this Act is a juristic person, a managing
director, a manager or any person responsible for the operation of such a juristic
person shall also be inflicted with punishment which the law stipulates for that
offence unless he can prove that he has no part in the commission of the offence
of that juristic person.” The defendant reasoned that when the applicant could
prove the commission of the offence by the juristic person and the court decided
that the juristic person was guilty, the managing director, manager or any person
responsible for the operation of such a juristic person would be presumed by
section 54 of the Act to have committed the offence without any proof by the
applicant. Instead, the burden was then shifted to the managing director,
manager or any person responsible for the operation of the juristic person to
prove that he had no part in the commission of the offence of the juristic person.
While the juristic person was granted the right to be presumed innocence, they
did not receive such right. This is against section 39 paragraph two of the
Constitution.

The issue considered by the Constitutional Court was therefore whether or
not section 54 of the Direct Sale and Direct Marketing Act, B.E. 2545 (2002) was
contrary to or inconsistent with section 39 paragraph two of the Constitution.

The Constitutional Court considered that the presumption of innocence
principle as stated in section 39 paragraph two of the Constitution derived
from human rights principle as enunciated in Article 11 of the Universal
Declaration of Human Rights. The presumption of innocence principle is one
of the fundamental principle of criminal justice as well as an important
component of the rule of law generally accepted in most civilized countries
and internationally through the Universal Declaration of Human Rights and
the International Covenant on Civil and Political Rights to which Thailand is a

party.

As regards section 54 of the Direct Sale and Direct Marketing Act, B.E.
2545 (2002), the Constitutional Court considered that the section was a legal
presumption of guilt of a managing director, manager or any person responsible
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for the operation of the juristic person without any need on the part of the
applicant to prove that each one of them had taken part in the commission of
offence by the juristic person. The burden of proof had been shifted to these
persons. Each one of them, instead, had to prove that he or she had no part in
the commission of offence. It was not a presumption of innocence but a
presumption of guilt based on status of a person. Nor was it a presumption of
facts which constituted some elements of the offence.

The Constitutional Court held that section 54 of the Direct Sale and Direct
Marketing Act, B.E. 2545 (2002), specifically that part which presumed guilt on
the part of a managing director, manager or any person responsible for the
operation of the juristic person without proof that he or she had a part in the
commission of the offence of the juristic person, was contrary to or inconsistent
with section 39 paragraph two of the Constitution of the Kingdom of Thailand,
B.E. 2550 (2007) and therefore rendered unenforceable under section 6 of the
Constitution. It was thus unnecessary to make a further ruling on whether such
provision of law was contrary to or inconsistent with other sections of the
Constitution.

From the reviews of jurisprudence of the Constitutional Court, it can be
seen that the Constitutional Court was so prudent as to exercise due diligence
and care in its consideration and ruling in each case.

CONCLUSIONS

The Constitution of the Kingdom of Thailand, B.E. 2550 (2007) attaches
great importance to human dignity, rights, liberties and equality of the people.
This is evident by the fact that so many sections on these values are provided in
the Constitution. Furthermore, the Constitution empowers various institutions
to check on the intrusion or violation of these values. The Constitutional Court,
with its powers and duties of constitutional review of law or legislative acts,
plays a meaningful role in this regard.

Since provisions of law are the basis for the exercise of State powers, so if
the law is within bounds set by the Constitution it is certain that human dignity,
rights, liberties and equality of the people will be safeguarded.
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It could be noted that almost all the cases which come to the Constitutional
Court for constitutional review are cases that invoke the constitutional
provisions on human dignity, rights, liberties and equality of the people as
provisions to which provisions of law are alleged to be contrary or with which
provisions of law are alleged to be inconsistent. Through constitutional review
can the Constitutional Court guard against violation of human dignity, rights,
liberties and equality of the people. At the present time, cases for constitutional
review which relate to human dignity, rights, liberties and equality of the people
start to flood the docket of the Constitutional Court. This phenomenon shows
the increasing awareness of the people about how to protect their highly
cherished values. Just as in the past the Constitutional Court performed its
function of constitutional review remarkably well, so it is quite certain that it will
keep its outstanding records in the future.

Annex
(Translation) Chapter I and Chapter III
of
Constitution of the Kingdom of Thailand, B.E. 2550 (2007)

CHAPTER 1
General Provisions

Section 1. Thailand is one and indivisible Kingdom.

Section 2. Thailand adopts a democratic regime of government with the
King as Head of State.

Section 3. Sovereign powers belong to the Thai people. The King as
Head of State shall exercise such powers through the National Assembly, the
Council of Ministers and the Courts in accordance with the provisions of this
Constitution.

The performance of duties of the National Assembly, the Council of
Ministers, the Courts, Constitutional organizations and State agencies shall be
in accordance with rules of law.

Section 4. Human dignity, rights, liberties and equality of the people
shall be protected.
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Section 5. The Thai people, irrespective of their origins, sexes or
religions, shall enjoy equal protection under this Constitution.

Section 6. The Constitution is the supreme law of the State. The
provisions of any law, rule or regulation, which are contrary to or inconsistent
with this Constitution, shall be unenforceable.

Section 7. Whenever no provision under this Constitution is applicable
to any case, it shall be decided in accordance with the constitutional
Conventions of the democratic regime of government with the King as Head of
State.

CHARTER III
Rights and Liberties of Thai People

Part1
General Provisions

Section 26. The exercise of powers by all State authorities shall pay due
regard to human dignity, right and liberties in accordance with the provisions
of this Constitution.

Section 27. Rights and liberties recognized by this Constitution
explicitly, by implication or by decisions of the Constitutional Court shall be
protected and directly binding on the National Assembly, the Council of
Ministers, the Courts, Constitutional organisations and State agencies with
respect to the enactment, application and interpretation of all laws.

Section 28. A person can invoke human dignity or exercise his rights and
liberties in so far as it is not in violation of rights and liberties of other persons
or contrary to this Constitution or good morals.

A person whose rights and liberties recognized by this Constitution is
violated can invoke the provisions of this Constitution to exercise rights in
Courts or to defend himself in Courts.

A person can directly exercise rights in Courts to enforce the State’s
compliance with the provisions in this Chapter. If there is a law providing
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details on the exercise of any right and liberty recognized by this Constitution,
the exercise of that right and liberty shall be in accordance with such law.

A person shall have the right to be promoted, supported and assisted by
the State in the exercise of rights under this Chapter.

Section 29. The restriction of rights and liberties of a person as
recognised by the Constitution shall not be imposed except by virtue of law
specifically enacted for the purpose determined by this Constitution and only
to the extent of necessity and provided that it shall not affect the essential
substances of such rights and liberties.

The law under paragraph one shall be of general application and shall
not be intended to apply to any particular case or person; provided that the
provisions of the Constitution authorizing its enactment shall also be
mentioned therein.

The provisions of paragraph one and paragraph two shall apply mutatis
mutandis to rules or regulations issued by virtue of law.

Part 2
Equality

Section 30. All persons are equal before the law and shall enjoy equal
protection under the law.

Men and women shall enjoy equal rights.

Unjust discrimination against a person on the grounds of differences in
origin, race, language, sex, age, disability, physical or health condition,
personal status, economic or social standing, religious belief, education or
political view not inconsistent with the provisions of the Constitution, shall not
be permitted.

Measures determined by the State in order to eliminate an obstacle to or
to promote a person’s ability to exercise rights and liberties on the same basis
as other persons shall not be deemed as unjust discrimination under paragraph
three.
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Section 31. Members of the armed forces or the police force, Government
officials, other officials of the State and officers or employees of State agencies
shall enjoy the same rights and liberties under the Constitution as those
enjoyed by other persons, unless such enjoyment is restricted by law or rule
issued by virtue of law specifically enacted in regard to politics, efficiency,
disciplines or ethics.

Part 3
Rights and Liberties of an Individual

Section 32. A person shall enjoy the right and liberty in his life and
person.

Torture, brutal acts or punishment by cruel or inhumane means shall not
be inflicted; but a punishment imposed pursuant to a Court Judgment or by
virtue of law shall not be deemed as punishment by cruel or inhumane means
under this paragraph.

Arrest and detention of person shall not be made except by order or
warrant issued by the Courts or on other grounds as provided by law.

Search of person or any act affecting the right and liberty under
paragraph one shall not be made except by virtue of law.

In the case where there is an act affecting the right and liberty under
paragraph one, the injured person, public prosecutor or any person acting for
the benefit of the injured person shall have the right to file a motion to the
Courts to restrain or withdraw such act, which may also include the imposition
of an appropriate measure, or a remedy for losses occurred therefrom.

Section 33. A person shall enjoy the liberty of dwelling.

A person is protected for his peaceful habitation in and for possession of
a dwelling.

Entry into a dwelling without the consent of its possessor or search of a
dwelling or private place shall not be made except by order or warrant issued
by the Courts or on other grounds as provided by law.
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Section 34. A person shall enjoy the liberty of travelling and the liberty
of making the choice of his residence within the Kingdom.

Restrictions on liberties under paragraph one shall not be imposed
except by virtue of law specifically enacted for maintaining the security of the
State, public order, public welfare, town and country planning or welfare of
youth.

No person of Thai nationality shall be deported or prohibited from
entering the Kingdom.

Section 35. A person’s family rights, dignity, reputation and the right of
privacy shall be protected.

The assertion or circulation of a statement or picture in any manner
whatsoever to the public, which violates or affects a person’s family rights,
dignity, reputation or the right of privacy, shall not be made except for the case
which is beneficial to the public.

A person shall be protected from the unlawful exploitation of personal
information in relation to oneself as provided by law.

Section 36. A person shall enjoy the liberty of communication by lawful
means.

Censorship, detention or disclosure of communication between persons
including any other act which discloses the content of a communication
between persons shall not be made except by virtue of law specifically enacted
for security of the State or maintaining public order or good morals.

Section 37. A person shall enjoy full liberty to profess a religion, a
religious denomination or creed, and observe religious precepts or
commandments or exercise a form of worship in accordance with his belief;
provided that it is not contrary to his civic duties, public order or good morals.

In exercising the liberty referred to in paragraph one, a person shall be
protected from any act of the State, which is derogatory to his rights or
detrimental to his due benefits on the grounds of professing a religion, a
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religious denomination or creed or observing religious precepts or
commandments or exercising a form of worship in accordance with his
different belief from that of others.

Section 38. Forced labour shall not be imposed except by virtue of law
specifically enacted for the purpose of averting imminent public calamity or by
virtue of law which provides for its imposition during the time when the
country is in a state of war or armed conflict, or when a state of emergency or
martial law is declared.

Part 4
Rights in Judicial Process

Section 39. No person shall be subject to a criminal penalty unless he has
committed an act which the law in force at the time of commission provides to
be an offence and provides a punishment therefore, and the punishment to be
imposed on such person shall not be of greater severity than that provided by
law in force at the time of the commission of the offence.

A suspect or defendant in a criminal case shall be presumed innocent.

Before a final judgement convicting a person for an offence, such person
shall not be treated as a convict.

Section 40. A person shall have the following rights in the judicial
process:

(1) right of easy, convenient, expedient and comprehensive access to the
judicial process;

(2) fundamental rights in the judicial process which shall consist at least
of the right to public trial; right to be adequately informed of the facts and to
inspect documents, right to present one’s facts, defences and evidence, right to
object to judges, right to be considered by the full bench of judges, and right to
be informed of the reasons for a ruling, judgement or order;

(3) right to a proper, swift and fair trial;
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(4) an injured person, suspect, plaintiff, defendant, interested party,
interested person or witness in a case shall have the right to appropriate
treatment in the judicial process, which includes the right to proper, swift and
fair investigations and to withhold self-incriminating testimony;

(5) an injured person, suspect, defendant and witness in a criminal case
shall have the right to necessary and appropriate assistance from the State.
Remuneration, compensation and necessary expenses shall be as provided by
law;

(6) a child, youth, women, senior person or disabled or handicapped
person shall have the right to appropriate protection in judicial process and
shall have the right to appropriate treatment in cases relating to sexual
violence;

(7) a suspect or defendant in a criminal case shall have the right to
proper, swift and fair investigations or trial with an adequate opportunity to
defend his case, the right to examine or to be informed of evidence as
appropriate, right to be assisted counsel in legal proceedings and the right to
bail;

(8) a person shall, in a civil case, have the right to appropriate legal
assistance from the State.

Part 5
Property Rights

Section 41. Property rights of a person shall be protected. The extent and
the restriction of such right shall be in accordance with the provisions of law.

Succession shall be protected. The rights of succession of a person shall
be in accordance with the provisions of law.

Section 42. Expropriation of immovable property shall not be made
except by virtue of law specifically for the purpose of a State activity with
respect to public utilities, essential elements of national defence, procurement
of national resources, town and country planning, promotion and preservation
of environmental quality, agricultural or industrial development, land reform,
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conservation of ancient monuments and historical sites, or other public
interests, and fair compensation shall be paid in due time to the owner thereof
as well as to all persons having rights thereto, who suffer loss as a result of
such expropriation, as provided by law.

The amount of compensation under paragraph one shall be fairly
determined with due regard to the normal market price, mode of acquisition,
condition and location of the immovable property, loss of the person whose
property or right thereto is expropriated, and benefits that the State and the
person whose property or right thereto is expropriated may receive from the
use of the expropriated property.

An immovable property expropriation law shall specify the purpose of
the expropriation and expressly prescribe a period of time for use of the
immovable property. If the immovable property is not used to fulfil such
purpose within such period of time, it shall be returned to the original owner
or his heir.

The return of immovable property to the original owner or his heir
under paragraph three and the claim for return of compensation paid shall be
in accordance with the provisions of law.

Part 6
Rights and Liberties in Occupation

Section 43. A person shall enjoy the liberties to engage in an enterprise
or an occupation and to undertake a fair and free competition.

The restriction on such liberties under paragraph one shall not be
imposed except by virtue of the law specifically enacted for the purpose of
maintaining the security and safety of the State or the national economy,
protecting the public in regard to public utilities, maintaining public order and
good morals, regulating the engagement in an occupation, consumer
protection, town and country planning, preserving natural resources of the
environment, public welfare, preventing monopoly, or eliminating unfair
competition.
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Section 44. A person shall enjoy the right to work safety and welfare and
to living security irrespective of whether he is employed or unemployed in
accordance with the provisions of law.

Part 7
Freedom of Expression of Individuals and the Press

Section 45. A person shall enjoy the liberty to express opinions, speech,
writing, printing, publication, and expressions by other means.

Restrictions on liberty under paragraph one shall not be imposed except
by virtue of law specifically enacted for the purpose of maintaining the
security and safety of the State, protecting the rights, liberties, dignity,
reputation, family or privacy rights of other person, maintaining public order
or good morals or preventing or halting the deterioration of the mind or health
of the public.

The closure of a newspaper or other mass media in deprivation of the
liberty under this section shall not be made.

The prevention of a newspaper or other mass media from presenting
news or expressing their opinions, wholly or partly, or interference in any
manner whatsoever in deprivation of the liberty under this section shall not be
made except by virtue of law enacted in accordance with the provisions of
paragraph two.

Censorship of news or articles by a competent official before publication
in a newspaper or other mass media shall not be made except during the time
when the country is in a state of war; provided that it must be made by virtue
of law enacted under the provisions of paragraph two.

The owner of a newspaper or other mass media shall be a Thai national.

No grant of money or other properties shall be made by the State as
subsidies to private newspapers or other mass media.

Section 46. Officials or employees in a private sector undertaking
newspaper, radio or television broadcasting businesses or other mass media
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business shall enjoy the liberties to present news and express their opinions
under the constitutional restrictions without mandate of any government
agency, State agency, State enterprise or the owner of such businesses;
provided that it is not contrary to their professional ethics, and shall enjoy the
right to form an organization to protect rights, liberties and fairness as well as a
self-regulating mechanism for the professional organization.

Government officials, officials or employees of a government agency,
State agency or State enterprise engaging in the radio or television
broadcasting business or other mass media business shall enjoy the same
liberties as those enjoyed by officials or employees in the private sector under
paragraph one.

Any act committed by a person holding political position, State official or
the owner of business with a view to obstruct or interfere with the presentation
of news or expression of opinions on a public issue of a person under
paragraph one or paragraph two, irrespective of whether such act has been
done directly or indirectly, shall be deemed as a willful misuse of power and
take no effect except where such act has been done to secure compliance with
the law or professional ethics.

Section 47. Transmission frequencies for radio or television broadcasting
and telecommunication are national communication resources for public
interest.

There shall be an independent regulatory body of the State having the
duty to distribute the frequencies under paragraph one and supervise radio or
television broadcasting and telecommunication businesses as provided by law.

Undertakings under paragraph two shall have regard to the greatest
benefit of the public at national and local levels with respect to education,
culture, State security, other public interests and fair and free competition,
including public participation in providing public mass media.

The supervision of the businesses under paragraph two shall also
contain measures for the prevention of merger, cross-control or domination
among the mass media or by other persons which may interfere with the
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public’s liberty to access information or hinder the public from access to a
variety of information.

Section 48. No person holding a political position shall be the owner of
or hold shares in a newspaper, radio or television broadcasting or
telecommunication business, whether in one’s own name, or through the
business ownership or shareholding of others on one’s behalf, or by other
direct or indirect means which enable the administration of such business in
the same manner as an owner or shareholder of such business.

Part 8
Rights and Liberties in Education

Section 49. Every person shall enjoy equal rights to receive at least
twelve years of comprehensive and quality education as provided by the State
free of charge.

The indigent, disabled or handicapped, or destitute person shall enjoy
equal rights under paragraph one and shall be supported by the State to
receive education on an equal basis as other persons.

Education and training provided by professional or private
organizations, alternative education of the public, self-learning and lifelong
learning shall receive appropriate protection and promotion from the State.

Section 50. A person shall enjoy academic freedom.

Education and training, learning and teaching, research and
disseminating of research according to academic principles shall be protected;
provided that it is not contrary to his civic duties or good morals.

Part9
Rights to Public Health Services and Welfare

Section 51. Every person shall enjoy equal rights to receive appropriate
and standard public health service, and the indigent shall have the right to
receive free medical treatment from a State infirmary.
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A person shall have the right to receive comprehensive and efficient
public health services from the State.

A person shall have the right to enjoy the prompt prevention and
eradication of harmful contagious diseases from the State free of charge.

Section 52. Children and youth shall enjoy the right to survive and to
receive physical, mental and intellectual development according to their
potentials in a suitable environment with due regard to their participation.

Children, youth, women and family members shall have the right to
receive protection against violence and unfair treatment from the State and
shall have the right to medical treatment or rehabilitation upon the occurrence
thereof.

Interferences with and impositions of restrictions on the rights of
children, youth and family members shall not be made except by virtue of law
specifically enacted for the maintenance of family institution or the greatest
benefit of such person. Children and youth with no guardian shall have the
right to receive appropriate care and education from the State.

Section 53. A person who is over sixty years of age and has insufficient
income for living shall have the right to welfare, public facilities as fitting for
such person’s status and appropriate aid from the State.

Section 54. The disabled or handicapped shall have the right of access to
and utilise welfare services, public facilities and appropriate aid from the State.

A person of unsound mind shall have the right to appropriate aid from
the State.

Section 55. A person who is homeless and has insufficient income for
living shall have the right to appropriate aid from the State.
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Part 10
Rights to Information and Complaints

Section 56. A person shall have the right to be informed and to access
public information in the possession of a government agency, State agency,
State enterprise or local government organisation, except where the disclosure
of such information shall affect the security of the State, public safety, the
protected interests of other persons, or personal information as provided by
law.

Section 57. A person shall have the right to receive information,
explanation and reasons from a government agency, State agency, State
enterprise or local government organization before granting a license or
undertaking a project or activity which may affect the quality of the
environment, health and sanitary conditions, the quality of life or any other
material interests concerning him or a local community and shall have the
right to express his opinions on such matters to the concerned agencies for
their consideration.

The State shall arrange for a comprehensive public consultation process
prior to the implementation of a social, economic, politic and cultural
development plan, the expropriation of immovable property, the
determination of town and country plan, the determination of land use, and
the enactment of a rule which may affect the material interests of the public.

Section 58. A person shall have the right to participate in the decision-
making process of State officials in the performance of administrative functions
which affect or may affect his rights and liberties.

Section 59. A person shall have the right to present a petition and to be
informed of the result of its consideration within the appropriate time.

Section 60. A person shall have the right to take legal action against a
government agency, State agency, State enterprise, local government
organisation or other State authority which is a juristic person to assert liability
for an act or omission of government officials, officials or employees of such
agencies.
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Section 61. The right of a person who is a consumer to receive truthful
information shall be protected and a consumer shall have the right to make a
complaint for remedy of damage and to unite with others so as to protect
consumers’ rights.

There shall be a consumer protection organisation which is independent
from a State agency consisting of representatives of consumers to perform the
functions of giving opinions to a State agency for consideration on the
enactment and application of laws, rules and regulations and on the
determination of various measures for consumer protection, and for examining
and making a report on any act or omission related to consumer protection.
The State shall provide financial support for an operation of such independent
organisation.

Section 62. A person shall have the right to follow up and to request for
examination of the performance of duties of a person holding political position,
State agency and State officials.

A person who in good faith provides information related to the
performance of duties of a person holding political position, State agency and
State officials to the organisation examining the exercise of State power or State
agency shall be protected.

Part 11
Liberties to Assembly and Association

Section 63. A person shall enjoy the liberty to assemble peacefully and
without arms.

The restriction on such liberty under paragraph one shall not be imposed
except by virtue of law specifically enacted for the purpose of public
assembling and for securing public convenience in the use of public places or
for the maintenance of public order during the time when the country is in a
state of war, or when a state of emergency or martial law is declared.

Section 64. A person shall enjoy the liberty to unite and form an
association, union, federation, co-operative, farmers group, private

organization, non-governmental organisation or any other group.
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Government officials and State officials shall enjoy the same liberty to
association as other persons generally provided that the efficiency of State
administration and the continuation of public services are not affect, as
provided by law.

The restriction on such liberty under paragraph one and paragraph two
shall not be imposed except by virtue of law specifically enacted for protecting
the common interests of the public, maintaining public order or good morals or
preventing economic monopoly.

Section 65. A person shall enjoy the liberty to unite and form a political
party in order to manifest the political will of the people and to carry out
political activities in fulfillment of such will through the democratic regime of
government with the King as Head of State as provided in this Constitution.

The internal organisation, management and regulation of a political
party shall be consistent with the fundamental principles of the democratic
regime of government with the King as Head of State.

Members of the House of Representatives who are members of a political
party, members of the Executive Committee of a political party, or members of
a political party, of not less than the number prescribed by the Organic Act on
Political Parties shall, if of the opinion that their political party’s resolution or
regulation on any matter is contrary to the status and performance of duties of
a member of the House of Representatives under this Constitution or contrary
to or inconsistent with the fundamental principles of the democratic regime of
government with the King as Head of State, have the right to refer it to the
Constitutional Court for decision thereon.

In the case where the Constitutional Court decides that such resolution
or regulation is contrary to or inconsistent with the fundamental principles of
the democratic regime of government with the King as Head of State, such
resolution or regulation shall lapse.



674 Anayasa Yargis1 29 (2012)

Part 12
Community Rights

Section 66. Persons assembling as a community, local community or
traditional local community shall have the right to preserve or restore their
customs, local wisdom, arts or good culture of their community and of the
nation and participate in the management, maintenance and exploitation of
natural resources, the environment and biological diversity in a balanced and
sustainable fashion.

Section 67. The rights of a person to participate with the State and
communities in the preservation and exploitation of natural resources and
biological diversity and in the protection, promotion and conservation of the
quality of the environment for usual and consistent survival in the
environment which is not hazardous to his health and sanitary condition,
welfare or quality of life, shall be appropriately protected.

Any project or activity which may seriously affect communities with
respect to the quality of the environment, natural resources and biological
diversity shall not be undertaken, unless its impacts on the quality of the
environment and health of the people in the communities have been studied
and evaluated and consultation with the public and interested parties have
been organised, and opinions of an independent organisation, consisting of
representatives from private environmental and health organizations and from
higher education institutions providing studies in the field of environment,
natural resources or health, have been obtained prior to the operation of such
project or activity.

The right of a community to take legal action against a government
agency, State agency, State enterprise, local government organization or other
State authority which is a juristic person to enforce the performance of duties
under these provisions shall be protected.

Part 13
Rights to Protect the Constitution

Section 68. No person shall exercise the rights and liberties prescribed in
the Constitution to overthrow the democratic regime of government with the
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King as Head of State under this Constitution or to acquire the power to rule
the country by any means which is not in accordance with the modes provided
in this Constitution.

In the case where a person or a political party has committed an act
under paragraph one, the person knowing of such act shall have the right to
request the Attorney-General to investigate facts and submit a motion to the
Constitutional Court for an order to restrain such act without prejudice to the
institution of a criminal action against such person.

In the case where the Constitutional Court passes a ruling which
compels the political party to cease the act under paragraph two, the
Constitutional Court may order the dissolution of such political party.

In the case where the Constitutional Court issues a dissolution order
under paragraph three, the right to vote in an election of the leader and the
executive committee of the dissolved political party at the time the act under
paragraph one has been committed shall be suspended for a period of five
years as from the date of such Constitutional Court order.

Section 69. A person shall have the right to peacefully resist an act
committed for the acquisition of the power to rule the country by a means
which is not in accordance with the modes provided in this Constitution.



