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XXI. Yiizy1lda Karadag’da Insan Hak ve
Ozgiirliiklerinin Gelisimi
- Karadag'da Anayasa Mahkemesi’'nin Rolii -

Desanka Lopici¢®

Bireyin ve toplumun uluslararasi alanda giivence altina alinmis haklarini
giiclendirmeyi ve bu haklar ihlallere karsi korumay1 amaglayan uluslararas:
insan haklar1 hukuku, bu hukuka uymayan devletlerin uluslararas: toplumla

biitiinlesmesini engelleyen bir uluslararasi standart haline gelmistir.

22 Ekim 2007 tarihinde kabul edilen Karadag Anayasasi’ asagidaki
hiitkme acikga ve ilk defa yer vermistir: “Onaylanan ve yayimlanan uluslararasi
antlasmalar ile uluslararasi1 hukukun genel kabul goren kurallar1 i¢ hukuk
diizeninin ayrilmaz bir parcasini tegkil eder, bu uluslararasi hukuk normlari
ulusal mevzuat karsisinda istiindiir ve ulusal hukukla catismalari halinde

uluslararasi normlar dogrudan uygulanabilme 6zelligine sahiptir.”?

Anayasa’daki alintilanan hiikiim, uluslararasi antlasmalari kendi ig
hukuk diizeninin ayrilmaz bir parcasi olarak tanimakla, Karadagin
uluslararas: hukukun i¢ hukuk normlari karsisinda istiinliigiinii kabul eden
tilkelerle ayn1 ¢izgiye gelme iradesini ortaya koymaktadir. Ayrica, Karadag

Anayasasi’nin anayasanin ustiinliigti ve yasallik ilkelerini diizenleyen

} Karadag Anayasa Mahkemesi Baskanvekili
1 “Karadag Resmi Gazetesi” 1/07

2 Anayasa’'nin 9. maddesi
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hiikiimlerinde de kanunlarin Anayasa’ya ve onaylanmis uluslararasi
antlasmalara, diizenleyici islemlerin de Anayasa’ya ve kanunlara uygun
olmas: gerektigini ongoriilmektedir.?> Anayasa Mahkemesi'nin soyut norm
denetimi alanindaki yetkisi, kanunlarin Anayasa’ya ve onaylanip yayimlanmis
uluslararas: antlagsmalara uygunlugunun incelenmesini kapsayacak sekilde

genisletilmistir.*

Bu yetki, Anayasa Mahkemesi'nin kanunlarin anayasaya uygunlugunu
her incelediginde kanunlarin ayni zamanda uluslararas: antlasmalara uygun
olup olmadigini da incelemesini gerektirir. Anayasa Mahkemesi, kararlarinda
ilgili ~uluslararas1  standartlar1 uygulamakla yiikiimlidiir. Anayasa
Mahkemesi'nce uluslararasi antlasmayla uyumsuz oldugu tespit edilen kanun®
otomatik olarak Anayasa’ya aykir1 sayilir ve ortaya bir anayasaya aykirilik
sorunu ¢ikar. Kanunun uluslararasi antlasmaya, dolayisiyla da Anayasa’ya
aykiriligi, Karadag Anayasasi 1. maddesi ile kabul edilen hukukun tstiinltgi
ilkesinin ihlalini tegkil eder.

Sui generis bir organ olarak Karadag Anayasa Mahkemesi'ne,
kararlarinda belirli hak ve ozgiirliiklere yer veren uluslararas: antlagsmalarin
hiikiimlerini hayata gegirmek suretiyle, insan haklarmin ve temel
ozgiirliiklerin ihlallerini gidermeye ve insan haklari alaninda ulusal mevzuati
uluslararas1 mevzuatla uyumlu hale getirmeye yonelik ©nemli bir rol
verilmistir.

Anayasa Mahkemesi disinda, uluslararas: hukukta giivence altina alinan
insan haklarimin korunmasi, Anayasa ve kanun ile onaylanmis ve yayimlanmis
uluslararast antlagsmalar vasitasiyla adalet dagitan genel mahkemeler
tarafindan da saglamir.® Insan haklariin ve 6zgiirliiklerinin korunmasi; bir

3 Anayasa’nin 145. maddesi.

# Anayasa’nin 149. maddesinin 1. fikrast.

® Yalmzca Karadag Anayasa Mahkemesi'nin bir kanunun uluslararasi anlagsmaya/antlasmaya
uygunlugunu incelememis olmasi kaydiyla. Ancak son birkag yildir, kararlarinin gerekgesinde

kanunun kimi hiikiimlerinin uluslararasi antlasmalara uygun olup olmadigi konusundaki
degerlendirmelerine yer vermektedir.

¢ Anayasa’min 118. maddesinin 2. fikrast.
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birey ve bagimsiz merci olarak, adalet ve esitlik ilkesinin gozetilmesi yoluyla,
Anayasa’ya ve kanunlara’ ve onaylanip yayimlanmis uluslararasi antlagsmalara
dayanarak insan haklarimin ve 6zgiirliiklerin korunmasina iligskin tedbirler alan
ve gorevini yerine getiren Insan Hak ve Ogzgiirliiklerinin Koruyucusu®
tarafindan da saglanir.

Genel mahkemelerin insan hak ve 6zgtirliiklerinin korunmasindaki rolii,
Karadag'daki tiim usul kanunlarmin hem olagan hem olaganiistii nitelikte
etkin kanun yollarina basvurma hakki saglamasindan ileri gelmektedir.
Hukuk Yargilama Usulii Kanunu, Avrupa Insan Haklar1 Mahkemesi, Avrupa
Insan Haklar1 ve Temel Ozgiirliikler S6zlesmesi'nde taninan insan hak veya
ozglrliklerinin ihlalini saptayan bir karar verdiginde, yargilamanin
yenilenmesini ongormektedir. Ayrica Ceza Kanunu da se¢gme hakki, insan
onurunun korunmasi gibi hak ve 6zgtirliiklerin ihlali halinde cezai yaptirimlar
ongormektedir. Ayni sekilde, insanliga ve uluslararasi hukukla korunan diger
ilkelere karsi islenen sugclarla aile ic¢i siddet igin de cezai yaptirimlar
diizenlenmistir.

Karadag'da azinliklarin hukuki statiistiniin ve temel haklarinin
korunmasi ve desteklenmesi yiiriitme organindaki (Azinliklar ve Insan Haklar
Bakanlig1®) ve yasama organindaki (Insan Haklar1 ve Ozgiirliikler Parlamento
Komitesi) bazi 6nemli kurum ve mercilerin yetkisine girer.

7 Karadag Insan Hak ve Ozgiirliiklerinin Koruyucusu Hakkinda Kanun (42/11 Sayili “Karadag
Resmi Gazetesi”) uyarinca, Koruyucu (Ombudsman) ayrimciliga karsi koruma ve hiirriyetinden
mahrum edilmis kisilerin korunmasi, iskence ve diger zalimce, insanlik dis1 ve asagilayici
muamele ve ceza bigimlerinin dnlenmesi kurulmus bulunan bir ulusal mekanizmadir. Koruyucu,
yetkileri dahilinde, ayrimciliga karsi korumaya yonelik hareket edebilir ve 6nlemler alabilir ve
Iskence ve Diger Zalimce, Insanlik Disi veya Asagilayici Muamele veya Cezaya karsi Sozlesmeye
iliskin Istege Bagli Protokol’e uygun olarak iskence ve diger insanlik disi veya asagilayici
muamele veya ceza bigimlerinin 6nlenmesi igin tedbirler alir.

8 (Anayasa’nin 81. maddesi).

9 Insan Haklar1 ve Azinlik Haklar1 Bakanligi, diger bakanliklarin yetki alanlarma girmemek
kaydiyla, insan haklarmin ve &zgiirliiklerin korunmas: faaliyetlerini; ayrimciliktan korumays;
azinliklarin ve azinlik topluluklarin ulusal, etnik, kiiltiirel, dilsel ve dini kimlikleri bakimmdan
haklarmin kullanilmasi ve korunmasinin izlenmesini; azinlik topluluklar arasindaki kargilikli
iliskilerin desteklenmesini; Karadag'da etnik gruplar arasi hosgoriiniin desteklenmesini;
azinliklarin Karadag’'daki veya iilke disindaki, ortak ulusal ve etnik kokeni, kiiltiirel ve tarihi
mirasi ve dini paylasan kisiler ve topluluklarla baglant: kurabilmesini; Karadag’da devlet ile dini
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II
Karadag Anayasasi’nda Insan Haklari ve Temel Ozgiirliikler

Karadag Anayasasimin! Girig boliimiinde, “Karadag vatandaslarinin,
temel degerleri Ozgiirliikk, baris, hosgorii, insan haklarina ve ozgiirliiklere
saygl, cok kiiltiirliliik ve hukukun tstiinliigii olan bir devlette yasama arzusu”
anayasanin temel ilkesi olarak kabul edilmistir. Anayasa, temel ilkelerinde
Karadag'm hukukun istiinligiinii esas alan, bagimsiz, medeni, demokratik,
gevreci ve sosyal bir devlet oldugunu Ongormektedir. Anayasa’min 6.
maddesinin 1. fikrasinda, devlet, insan haklarimin ve oOzgiirliiklerin
korunmasini garanti etmektedir.”’ Anayasa metninin {i¢te birinden fazlas,
insan haklarina ve kisi ve vatandas Ozgiirliiklerine tanman giivencelere
ayrilmigtir. “Insan Haklar1 ve Ogzgiirliikleri” béliimiinde, bir kisim insan
haklarina yer verilmis ve bu haklarin korunmasma iliskin ilke ve
mekanizmalar ayrintili bigimde tanimlanmistir. Anayasa, herhangi bir 6zel
durum veya kisisel Ozellige bakilmaksizin vatandaslarin kanun Oniinde
esitligini’?, kadin-erkek esitligini ve esit firsatlar politikasi gelistirme
taahhtidiinii’¥, yasal yollara basvurma hakkini’, adli yardim alma hakkimni’® ve
saglikli cevre hakkim’® garanti eder.

topluluklar arasindaki iligkinin giiclendirilmesini; cinsiyet esitligini; Roman, Agkali ve Misirh
topluluklarinin statiisiiniin ve sosyal yasamla her bakimdan biitiinlesmelerinin desteklenmesini;
ayrica Devlet Idaresi Orgiitlenmesi ve Calismasi Yonetmeliginin 24. maddesi (5/12 Sayih
Karadag Resmi Gazetesi) uyarinca yetki alanina giren diger faaliyetleri {istlenir.

10 Anayasa’min 1. maddesi

I Etnik gruplar arasi esitlik, cinsiyetler arasi esitlik ya da genel olarak esitlik ilkesinin hayata
gecirilmesi amaciyla, herhangi bir gerekgeyle esit konumda olmayan kisilerin korunmasi igin
farkli kosullar yaratilmasina yonelik 6zel 6nlemlerin alinmasi ayrimcilik olarak kabul edilemez.
(Anayasa’nin 8. maddesinin 2. fikras1).

12 Anayasa’nin 17. maddesinin 1. fikras1.
13 Anayasa’nin 18. maddesi.
™ Anayasa’nin 20. maddesi.

15 Adli yardim, tarafsiz ve bagimsiz ¢alisan avukatlar ve diger bazi kurumlar tarafindan saglanr.
Adli yardim kanuna uygun olarak ticretsiz olabilir (Madde 21).
6 Anayasa’nin 23. maddesinin 1. fikrasi
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Anayasa’nin 24. maddesi uyarinca, Anayasa ile glivence altina alimmais
bulunan insan hak ve ozgiirliikler, ancak Anayasa'nin izin verdigi dlciide ve
Anayasa’da gosterilen simirlama nedenleri gozetilmek sartiyla, kanunla
sinirlanabilir. Bu smurlamalar, actk ve oOzgiir bir demokratik toplumun
gereklerine aykir1 olamaz; temel haklar ancak demokratik toplum diizeninin
gerektirdigi olctide siirlanabilir; baska bir amacgla sinirlanamaz.

Anayasa’nin sonraki 53 hitkmii’” kisi hak ve ozgiirliiklerini, siyasal hak
ve Ozgiirliikleri ve birinci, ikinci ve {igiincii nesli kapsayan bir dizi ekonomik,
sosyal ve kiiltiirel hak ve 6zgiirliigii saymaktadir. “Ozel azinlik haklar1”’n
diizenleyen 5. Boliim ulusal azinliklarin ve azinlik topluluklarma ait kisilerin
kimliklerini, hak ve ozgiirliiklerini korumak amaciyla bireysel ya da toplu
olarak kullanabilecekleri hak ve ozgiirliikleri’® diizenler ve azinlklara yonelik

17 Anayasada giivence altina alinan haklar ve 6zgiirliikler: Oliim cezasinin yasaklanmasi (Madde
26); uygulamali biyoloji ve tipla ilgili olarak kisi haklarinin ve insan onurunun korunmasi
(Madde 27); kisisel onur ve giivenlik hakki (Madde 28); kisisel 6zgiirlitk hakki (Madde 29); cezai
ve diger muamelelerde, hiirriyetten mahrum edilme veya hiirriyetin sinirlanmas: durumunda ve
hapis cezasinin infazi sirasinda kisiye ve onuruna saygi (Madde 31); kanunla belirlenmis
bagimsiz ve tarafsiz bir mahkeme 6niinde makul bir siire i¢inde adil ve halka agik yargilanma
hakki (Madde 32); daha fazla hosgorii hakki (Madde 34); savunma hakki (Madde 37); yasadist
muamelelerden dolay1 tazminat hakki (Madde 38); 6zel hayata ve aile hayatina saygi hakki
(Madde 40); mektuplarin, telefon goriismelerinin ve diger iletisim sekillerinin gizliligi (Madde
42); se¢gme haklar1 (Madde 45); ifade ozgiirligi (Madde 47); basin ozgiirligli (Madde 49);
sansiirin yasaklanmasi (Madde 50); siyasal, sendikal ve diger amaglarla 6rgiitlenme ve toplu
eylem ozgiirliigii (Madde 53); uluslararasi Orgiitlere basvurma hakki (Madde 56); miilkiyet
(Madde 58); girisimcilik (Madde 59); miras hakki (Madde 60); calisma hakki (Madde 62); zorla
¢alistirmanin yasaklanmasi1 (Madde 63); grev hakki (Madde 66); engellilerin korunmas1 (Madde
68); saglik hizmetleri (Madde 69); tiiketicinin korunmasi (Madde 70); aile, anne ve gocuk icin 6zel
koruma (Madde 72, 73, 74); egitim hakki (Madde 75); sanat 0zgiirliigii (Madde 76); doganin ve
kiiltiirel mirasin korunmasi (Madde 78).

18 Anayasa’nin 79. maddesi azinlik haklarma yer verir: Ulusal, etnik, kiiltiirel ve dini 6zellikleri
ifade etme, koruma, gelistirme ve kamuya ifade etme hakki; secim, ulusal sembollerin
kullamilmas1 ve kamuya agik teshiri ve milli bayramlari kutlama hakki; kendi dilini ve
yazisini/alfabesini 6zel, kamusal ve resmi alanda kullanma hakki; devlet kurumlarinda kendi
diliyle ve alfabesi/yazisiyla egitim ve ulusal azinliklara ve diger azinlik ulusal topluluklarina ait
kisilerin tarihi ve kiiltiirtinii kapsayan miifredata sahip olma hakki; azinliklarin niifusta 6nemli
bir paya sahip oldugu bolgelerdeki yerel mercilerde, ulusal ve adli mercilerde nezdinde azinlik
uluslarin ve azinlik ulus topluluklarimin dilleriyle muamele hakk:; devletin maddi destegiyle
egitimsel, kiiltiirel ve dini birlikler kurma; resmi belgelerde ad ve soyadlarini kendi dilleri ve
harfleri/yazilar ile tescil ettirme; toplam niifus icinde &nemli paya sahip oldugu bdlgelerde
geleneksel yerel terimlere, cadde ve yerlesim adlarina ve azinlik ulularsin ve diger azinlik ulus



812 Anayasa Yargis1 29 (2012)

her tiirlii asimilasyonu yasaklar.”’ Azmliklara tanman anayasal giivenceler,
azinlik haklarmi ve bu haklarin korunmasina yonelik mekanizmalar1 ayrintil
bigimde diizenleyen kanunlarla, 6zellikle de Azinlik Haklar1 ve Ozgiirliikleri
Kanunu ile % gelistirilmistir.

Insan haklarina ve ozgiirliiklere iliskin anayasal giivencelerin listesi
eksiksiz ve kapanmis degildir. Liste, Anayasa’nin 9. maddesine gore i¢ hukuk
diizeninin ayrilmaz bir pargast sayilan ve ulusal kanunlar karsisinda
ustiinltigti kabul edilen, Karadag tarafindan onaylanmis uluslararasi
antlagsmalardaki hiikiimlerle zenginlesmektedir.

III

Ulusal Diizeyde Insan Haklarmin Korunmasimmn Uluslararast
Standartlar

Karadag Devleti, bagimsizlik ilan1 hakkindaki Kararinda?!, Sirbistan ve
Karadag Devletler Birligi'nin bir pargasi iken imzaladigi ve taraf oldugu
uluslararas: antlagsmalarin ve sdzlesmelerin?? Karadag ile ilgili olan ve Karadag
ulusal hukuk diizenine uygun olan hiikiimlerini uygulamay: ve bu
uluslararas: normlari i¢ hukukuna almay taahhiit etmistir.

topluluklarinin diliyle yazilmis yer levhalarina sahip olma hakki;; Karadag Cumhuriyeti
Parlamentosu’nda ve niifusta 6nemli bir pay1 temsil ettikleri yerel 6zerk birimlerin meclislerinde
pozitif ayrimcilik ilkelerine gore gercek temsil hakki; kendi dillerinde bilgilenme hakki; Ortak
ulusal ve etnik ge¢mise, kiiltiirel ve tarihi mirasa ve dini inancglara sahip olduklari, Karadag
disindaki vatandaslar ve birliklerle baglantilar kurma ve siirdiirme hakki; 6zel haklarin
korunmasi ve iyilestirilmesi i¢in konseyler kurma hakki.

19 Anayasa’nin 80. maddesi

20 (31/06, 38/07 Sayil Karadag Cumhuriyeti Resmi Gazetesi ile 2/11 ve 8/11 Sayili Karadag Resmi
Gazetesi),

2136/06 Sayil1 “Karadag Cumhuriyeti Resmi Gazetesi”

22 Bu amacla, Karadag'in bagimsizligini ilan etmeden once iiye oldugu Devletler Birligi
biinyesinde kabul edilmis bulunan pek ¢ok uluslararasi hukuk belgesi, bagimsizlik ilanindan
sonra onaylanarak Karadag i¢ hukukuna alinmistir. 35 adet BM s6zlesmesi ve protokolii, Lahey
Milletlerarasi Ozel Hukuk Konferansi tarafindan kabul edilen sozlesmeler ve protokoller,

Uluslararast Calisma Orgiitii'niin (ILO) 68 adet sozlesmesi ve Avrupa Konseyinin 20 adet
sozlesmesi bu sekilde i¢ hukuka alinmistir.
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Insan haklarmin korunmasi alanindaki uluslararas: standartlara karsi
ulusal mevzuatin yeniden tanimlanmasi siirecinde, Hiikiimet, insan haklarimi
insan haklar1 ve oOzgiirliikler alanindaki son gelismelere uygun olarak
diizenlemek gayesiyle, insan haklar1 alanindaki uluslararas: standartlara uyum
adina bir mevzuat tarama siireci baslatti. Mevcut kanunlarda, 6zellikle Ceza
Kanunu ve Ceza Yargilamas: Usul Kanunu'nda, cezai yaptirimlarin infazi,
cinsiyet esitligi, cocuk haklarinin korunmasi, engellilerin ve miiltecilerin
korunmasi, kadinlarin, siddet magdurlarinin, yashlarin, azinliklarin vs.
korunmasi alaninda sayisiz degisiklikler yapildi. Bu alanlarda yiiriitme organi
somut eylemler ve stratejik belgeler kabul etti ve bu yolla, insan haklarinin ve
ozgirlikklerin  korunmasi icgin yasal mekanizmalarin pratikte stirekli
iyilestirilmesini temin etti.

Ulusal hukukun uluslararas: standartlarla uyumlu hale getirilmesi
siirecinde yasanan kimi zorluklara ragmen, son yillarda pek ¢ok alanda
yapilan mevzuat degisiklikleri insan hak ve o0zgiirliiklerinin korunmasi
alaninda gozle goriiliir gelismeler sagladi.?

Karadag, insan haklarma saygili olacagini taahhiit etmistir. Insan
haklarina saygili bir politika izleme taahhiidii, Karadag'in dis politikasi igin de
belirleyici 6neme sahiptir. Bu, Karadag'in bolgedeki ve bolge disindaki
iilkelerle ve modern kiiresellesmis diinyayla iliskileri normallestirme
iradesinin bir ifadesi olarak goriilmelidir. Karadag, demokrasisini stirekli
gelistirmeyi gorev edinmistir.

Avrupa Komisyonu Karadag igin hazirladign 2011 yili lerleme
Raporu'nda? insan haklar1 alanindaki genel durumu ve yillik performansi
degerlendirerek Karadag'in insan haklarina iliskin uluslararasi belgelerin
onaylanmas: ile ilgili tiim formel katim taahhiitlerini yerine getirmis
olduguna dikkat cekmis ve Karadag'in insan haklarinin gii¢lendirilmesi
konusunda bir miktar ilerleme kaydettigi sonucuna varmustir.

23 Kisisel Verilerin Korunmasi Hakkinda Kanun (79/08 ve 70/09 Sayili “Karadag Resmi Gazetesi”),
Aile Siddetinden Koruma Kanunu (46/10 Sayilh “Karadag Resmi Gazetesi”), Ayrimciligin
Yasaklanmasi Hakkinda Kanun (46/10 Sayili “Karadag Resmi Gazetesi”), Ucretsiz Adli Yardim
Kanunu (20/11 Sayil1 “Karadag Resmi Gazetesi”) vs.

2412 Ekim 2011 tarihli SEC(2011) 1204 sayili Komisyon Personeli Calisma Raporu (Briiksel).
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IV

Karadag'da Avrupa Insan Haklar: ve Temel Ozgiirliikler Sozlesmesi'nin
Zaman Yoniinden ve Kisi Yoniinden Uygulanmasi

Onaylanmis bir uluslararasi anlasma olarak ATHS, demokrasi, hukukun
istiinltigii ve serbest secim ilkeleriyle birlikte i¢ hukuk diizeninin ayrilmaz bir
parcasidir. ATHS dogrudan uygulanma kapasitesine sahiptir ve hiyerarsik
olarak diger kanunlara gore tistiindiir.

Avrupa Konseyi Bakanlar Kurulunun 9 Mayis 2007 tarihli 994.
oturumundan ¢ikan Karar® uyarinca, Karadag 6 Haziran 2006’dan, yani
bagimsizligini ilan ettigi tarihten itibaren Sozlesme’ye {iye sayilmaktadir.
Karadag, Sozlesme’ye iliskin onaylama belgesini tevdi ettigi 3 Mart 2004 giinii
itibariyle, 57. madde ile ilgili beyanin1 ve Sozlesme’nin 5. ve 6. maddeleriyle
ilgili cekincelerini de tevdi etmis sayilmaktadir.

Ancak Avrupa Insan Haklari Mahkemesi, Karadag soz konusu
oldugunda zaman bakimdan ve kisi yoniinden farkli bir gecerlilik tarihi
belirlemistir. Soyle ki, Bijelic-Karadag ve Sirbistan davasinda (11890/05 sayili
bagvuru ve 28.4.2009 tarihli karar)?* Avrupa Mahkemesi Karadag'da ATHS nin

25 CM/Res(2007)7 say1l1 9.5 2007 tarihli Bakanlar Kurulu Karari'nda sunlar belirtilmistir: “Sirbistan
ve Karadag Devlet Birligi'nin Tarafi veya Imzacisi olduklar1 sozlesmelerle ilgili olarak, 23 Mart
2007 tarihli mektupla teyit edilmis, 6 Haziran 2006 tarihli mektupla yapilan, Karadag
Cumbhuriyeti’'nin ayrilma ilanim1 ve Karadag Cumhuriyeti'nin ayrilma ilaninin tarihi olan 6
Haziran 2006'dan itibaren gegmise samil gecerlilikle Avrupa Insan Haklarimin ve Temel
Ozgﬁrlﬁklerin Korunmasi Sozlesmesi'ne ve ona bagh 1, 4, 6, 7, 12, 13 ve 14 Sayil1 Protokollerine
ve Terdrizmin Onlenmesi hakkinda Avrupa Sozlesmesi'ne Taraf oldugu Bakanlar Kurulu kararint
g0z Oniine alarak;”

26 69. “ Anayasa’nin 46. maddesinin pratik gereklilikleri ve uluslararast insan haklar1 antlasmalart
ile korunan temel haklarin aslinda, sonradan fesholmasina veya ayrilmasina bakilmaksizin (bkz:
icap eden degisikliklerle birlikte 11, yukaridaki 58. fikra), ilgili Devlet tarafinin topraklarinda
yasayan bireylere ait oldugu ilkesi dikkate alindiginda; Mahkeme, hem S6zlesmenin hem de 1
Sayili Protokoliin 3 Mart 2004 ten itibaren 3 Mart 2004 ile 5 Haziran 2006 arasinda ve sonrasinda,
Karadag icin siirekli yiiriirlitkte bulunmus sayilmasi gerektigini degerlendirmektedir (bkz:
yukaridaki kararin 53.-56. fikralar1).”

70. “Son olarak, itiraz olunan muamelelerin sadece Karadag mercilerinin yetkisi dahilinde oldugu
dikkate alindiginda, Mahkeme, davanin esasina halel getirmemek kaydiyla, basvuru sahiplerinin
Karadag’a iliskin sikayetlerini S6zlesmenin ve ona bagli 1 Sayili Protokoliin hiikiimleriyle sahis
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gecerlilik tarihinin 3 Mart 2004, yani Sozlesme'nin eski Sirbistan ve Karadag
Devlet Birligi tarafindan onaylandig: tarih sayilmasi gerektigini tespit etti.

Bu sekilde, Karadag'a kars1 Sozlesme ve 6zellikle Avrupa Insan Haklar1
Mahkemesi'nin yetkisi, Karadag'in Avrupa Konseyi'ne iiye oldugu, bundan
dolayr Anayasa Mahkemesi'nin Karadag'in verilen stire i¢in hukuki diizenin
uyum adli degerlendirmesine yonelik biiyiik bir gorev iistlendigi tarihten (11
Mayis 2007) degil, 3 Mart 2004'ten itibaren ge¢mise samil olarak islemektedir.

Avrupa Insan Haklarinin ve Temel Ozgiirliiklerin Korunmasi
Sozlesmesi'nde ve protokollerinde yer verilen haklar ve ozgiirliikler, ulusal
mevzuatin Sozlesme kapsamindaki bir hukuksal iliskiyi S6zlesme’den farklh
bir sekilde tanimlamasi halinde dogrudan uygulanabilir.

A"

Karadag Anayasa Mahkemesi ve Insan Haklarinin Korunmast (Avrupa
Ictihadi ve Karadag Anayasa Mahkemesi Ictihadi)

Anayasa Mahkemesi'nin yargi yetkisi, anayasal konularin (materia
constitutionis) tiim boyutlarin1 kapsamaktadir. Anayasa Mahkemesi'nin dokuz
sorumlulugundan?’ biri, her tiirlii “Anayasa ihlali” davalarin1 ve bu arada tipik
“anayasa sikayeti” 6zelligi tasimayan anayasal uyusmazliklar: incelemektir.

yoniinden uyumlu bulmaktadir. Ancak ayni sebeple, Sirbistan hakkindaki sikayetleri,
Sozlesme'nin 35§83 maddesi baglaminda kisi yoniinden gegersizdir ve 3584 maddesi uyarinca
reddedilmelidir.

27 Anayasa Mahkemesi su hususlar hakkinda karar verir: 1) Kanunlarin Anayasa’ya ve onaylanip
yayimlanmis uluslararasi antlasmalara uygunlugu; 2) Diger diizenleyici islemlerin Anayasa’ya ve
kanuna uygunlugu; 3) Tiim etkili kanun yollan tiikendikten sonra, Anayasa tarafindan taninmis
insan haklarmin ve Ozgiirliiklerin  ihlalinden dolay1r anayasal itiraz; 4) Karadag
Cumhurbagkaninin Anayasa’y: ihlal edip etmedigi; 5) Mahkemeler ile devlet mercileri, devlet
mercileri ile yerel 6zerk merciler ve yerel 6zerk birimlerin mercileri arasinda sorumluluklarin
catismast; 6) Bir siyasi partinin ya da sivil toplum &rgiitiiniin ¢alismasinin yasaklanmasi; 7) Diger
mahkemelerin sorumluluguna girmeyen se¢im ihtilaflar1 ve referandumla alakali ihtilaflar;
8) Devlet mercileri tarafindan savas halinde ve acil durum halinde alinan 6nlem ve kararlarin
Anayasa’ya uygunlugu; 9) Anayasa’nin ongordiigii diger gorevleri ifa eder. (Anayasanin 149.
maddesi).
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Anayasa Mahkemesi'ne verilen yetkiler ve anayasal sorumluluklar,
Mahkeme’yi Anayasa'nin bekgisi ve vatandaslarin insan hak ve
ozgiirliiklerinin korunmasini giivence altina alan en yiiksek makam haline
getirmektedir. Kanunlarin anayasaya uygunlugunun ve diizenleyici islemlerin
kanuna uygunlugunun soyut denetimi (protection in abstracto) usuliinde,
Anayasa Mahkemesi herhangi bir yasa veya hiikmiin Anayasa ile garanti
edilmis insan hakkini veya 6zgiirliigii ihlal ettigini tespit ettigi takdirde sz
konusu yasay1 veya diizenlemeyi iptal edebilir.

Bir kanunun Anayasa’ya ya da onaylanip yayimlanmis uluslararasi
antlasmalara uygun olmadiginin tespit edilmesi halinde, o kanun veya
diizenleyici islem Anayasa Mahkemesi'nin kararimin yaymmlandigi giin
itibariyle iptal edilecektir. Anayasa Mahkemesi karariyla Anayasa’yla gelistigi
tespit edilen bir kanun ya da kanunun hiikiimlerinden bazilari, Anayasa
Mahkemesi'nin kararindan 6nce olusmus iligkiler i¢in uygulanamaz.?® Yani
Anayasa Mahkemesi'nin iptal karar1 ge¢mise etkili degildir.

Bu sekilde, esas olarak i¢ hukuk diizenini, hukukun istiinliigiinti ve
anayasaya ve kanuna uygunluk ilkesini korumak suretiyle, Anayasa
Mahkemesi ayn1 zamanda, insan haklarini da hukuk normunun herhangi bir
Oznesi tarafindan gelebilecek ihlallere kars: korumus olur.

Anayasa sikayeti ya da somut denetim (protection in concreto) kurumu,
Anayasa Mahkemesi 6niinde insan haklarinin ve 6zgiirliiklerin korunmasi igin
ilave bir mekanizmadir. Anayasa sikayeti (baz1 tilkelerdeki adiyla “anayasal
dava”), Anayasa’da giivence altina alinmis bulunan bir hak ya da 6zgiirligiin
ihlal edildigi iddiasiyla, tiim kanun yollar1 tiiketildikten sonra?’ (anayasa
sikayetinin ikincilligi ilkesi) Anayasa Mahkemesi'ne basvurulabilmesine imkan
verir. Bu kurum, Karadag'da insan haklarmin ve temel Ozgiirliiklerin
korunmasinda son dereceyi temsil eder.

Bu nedenle anayasa sikayeti olas1 insan haklar1 ve 6zgiirliik ihlallerini
Strazburg’daki Avrupa Insan Haklar1 Mahkemesi'ne sevk edilmeden once,

28 Anayasa’nin 152. maddesi

29 Anayasa’min 149. maddesinin 1. fikrasi, 3. bent.
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ulusal diizeyde diizeltmek adina, bir devlet olarak Karadag igin son sanstir.
Anayasa Mahkemesi, bagimsiz bir yargi kurumu olarak, AIHS'nin norm ve
standartlarini ve insan haklarinin korunmas: hakkindaki diger uluslararasi
hukuk standartlarini uygular ve bu suretle insan haklar1 ve o6zgiirliiklerin
korunmas1 bakimindan en giiglii mekanizma haline gelir.

Anayasa Mahkemesi uygulamada uluslararasi hukuk belgelerini,
Avrupa Insan Haklar1 Sozlesmesi'ni ve Avrupa Insan Haklari Mahkemesi'nin
igtihadini iki sekilde kullanmaktadir:

1. Uluslararast hukuk belgelerinin ve ATHSnin Avrupa Insan Haklari
Mahkemesi'nce kabul géren yorumunun dogrudan uygulanmasi,

2. Ulusal hukuk ilke ve kurumlarinin Avrupa Mahkemesi'nin igtihadina
paralel bigimde yorumlanmasu.

Avrupa Insan Haklari Mahkemesi'nin igtihadina soyut anayasaya
uygunluk ve hukukilik incelemesi hakkindaki bir dizi kararda
bagvurulmustur.” Anayasa Mahkemesi, ATHS ilkelerinin (hukukun iistiinliigii,
olgtliiliik, ayrimcaligin yasaklanmasi, esitlik, temel insan haklar1 ve
ozgiirliikleri, azinlik haklar1 vb.) hayata gecirilmesi amaciyla anayasal yorum
mekanizmasini isleterek buna uygun bir i¢tihat olusturmustur.

Anayasa Mahkemesi, anayasa sikayetleri {izerine yaptig1 denetimi
(dilekgenin kabulii, reddi, esas incelemesi vb.) Avrupa Insan Haklar
Mahkemesi'nin teamiilii ve standartlari’! ile bolgesindeki ya da diger Avrupa
iilkelerindeki mahkemelerin teamdil ve standartlarina gore sekillendirmistir.

30~ 67/09 U. sayili 17 Temmuz 2009 tarihli dava — Grev Kanununda Degisiklikler ve ilaveler
Hakkinda Kanun'un 3. ve 5. maddelerinin anayasaya uygunluk incelemesi (49/08 Sayil1 Karadag
Resmi Gazetesi),

- 111/08 U. sayil1 28 Ocak 2010 tarihli dava — Karadag Vatandasligi Kanunu'nun 8. maddesi 1.
fikrast 6. bendi hiikiimlerinin anayasaya uygunluk incelemesi (13/08 Sayili Karadag Resmi
Gazetesi).

- 27/10, 30/10 U-I Sayili 24 Mart 2011 tarihli dava — Egitim Hakkinda Genel Kanun'un 11.
maddesinin anayasaya uygunluk incelemesi (64/02, 31/05, 49/07 Sayili Karadag Cumhuriyeti
Resmi Gazetesi ve 45/10 Sayil1 Karadag Resmi Gazetesi).

3112/09 Uz-1IT No Say1l 30 Eyliil 2010 tarihli dava.
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Prensipte Anayasa Mahkemesi itiraz edilen miinferit eylemin kurallara
ve hukuka uygunlugu hakkinda degil, yalnizca Anayasa’yla veya Sozlesme’yle
taninan ozgiirliiklerin ve haklarin ihlalleri hakkinda karar verir. Bu gergevede
Anayasa Mahkemesi'nin ictihadim1 harekete geciren unsur esas olarak,
faaliyetini anayasal sorumlulugu olan, Anayasa’da ve Sozlesme’de yer verilen
haklarin korunmasi ile sinirlandirma ihtiyacr idi.

Karadag Anayasa Mahkemesi*?, i¢ hukuk diizeninin muhafizi, hukuk
sisteminin ve Ozellikle insan haklarinin ve hukukun {stiinliigiiniin garantorii
olarak, Anayasa'min her tiirlii ihlalini ortadan kaldirma yetkisi sayesinde,
iktidarin diger tiim organlarina gore kesin bir iistlinliige sahiptir.

Karadag Anayasa Mahkemesi'nin kararlarinin hukuk sistemi iizerinde
dogrudan etkisi vardir, zira bu kararlar fiilen mevzuati degistirmekte ve
anayasal sistemde yeni yasal kurallar olusturmaktadir ve bunlar hem
kurumlar hem bireyler icin baglayicidir. Karadag Anayasa Mahkemesi'ni
bekleyen Ozellikle ©6nemli bir gorev, genel mahkemelerin igtihadinin
uyumlastirilmasi siirecinde aktif bicimde yer almaktir. Genel mahkemeler
topluluk miiktesebat1 ile biitiinlesmeye iliskin sorumlulugun kendilerine
diisen payinu iistlendiklerinde, Anayasa Mahkemesi yine de ulusal hukuk ve
Avrupa hukuku arasindaki iligkilerle ilgili konularda, yani Karadag hukuk
diizeninin AB’nin hukuk diizeni ile uyumlastirilmas: siirecinde Avrupa
anayasal ictihadina katkida bulunacak argiimanlar gelistirilmesinde son sozii
sOyleme hakkina sahip olacaktir.

Insan haklari hakkindaki anayasal normlarin Avrupa Mahkemesi'nin
insan haklar1 hakkindaki doktrinine uygun olarak uygulanmasi ve
yorumlanmasiyla, Anayasa Mahkemesi, Karadag’da birey haklarmin o6nceki
duruma kiyasla daha iyi bicimde korunmasina katkida bulunur. Boylece ayni
zamanda {iilkenin uluslararasi toplumdaki itibarin1 da korur ve Karadag
anayasa yargisinin kiiresel egilimlerle uyumlu olmasina katki saglar.

- 82/10 Uz-1II Sayil1 8 Temmuz 2010 tarihli dava.

- 30/11 Uz-1II Sayil1 10 Mart 2011 tarihli dava.

32 Haziran 2011’de Karadag Hiikiimeti Anayasa’nin yarg; ile ilgili kisminda degisiklik ve ilaveler
yapimasim teklif etmistir. Degisiklik teklifi, yargiclarin tayini siirecinde siyasi miidahalenin
etkisini azaltacak ve yargi bagimsizligini giiclendirecek yeni bir yargi yapilanmasini hayata

gecirmeyi ve Anayasa Mahkemesi'nin kapasitesini ve bagimsizligini giiglendirmeyi
hedeflemektedir.
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VI
Son Sozler

Karadag Anayasa Mahkemesi, gorevlerini yerine getirmek icin bagimsiz
bir mekanizmaya sahiptir ve bu itibarla, genel mahkemelerden farkli ve ayri,
bagimsiz bir mekanizmadir. Biitiin kararlar1 nihai, genel manada baglayic1 ve
tatbik edilebilirdir (erga omnes); yani diger iktidar 6zneleri tarafindan somut
olarak ifade edilen cikarlar veya degerler ne olursa olsun, Anayasa Mahkemesi
kararlarinin degistirilmesine ya da bu kararlara baska bir sekilde kars:
¢ikilmasina imkan veren herhangi bir yasal enstriiman bulunmamaktadir. Bu
sekilde, Anayasa Mahkemesi, sistemdeki en sorumlu kurumlardan biri olarak,
uluslararas: diizeyde giivence altina alimmis bulunan insan haklarina ulusal
diizeyde tam olarak uyulmasini saglar.
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Progress in the Development of Human Rights and
Freedoms in the XXI Century in Montenegro
- The role of the Constitutional Court in Montenegro -

Desanka Lopici¢*

International human rights law that regulates the protection of
individual and group against violation of their internationally guaranteed
together with the promotion of these rights has become international standard
without observance of which a state cannot integrate into broader international
context.

The Constitution of Montenegro! was adopted and promulgated on 22
October 2007 and it explicitly and for the first time stipulated that: “The
ratified and published international agreements and generally accepted rules
of international law shall make an integral part of the internal legal order, shall
have the supremacy over the national legislation and shall be directly
applicable when they regulate the relations differently from the internal
legislation.”?

The quoted provision in the Constitution indicates that by recognizing
international agreements as an integral part of its internal legal order,
Montenegro aligned itself with the countries that have changed their position
vis-a-vis international law. Also, the chapter of the Constitution stipulating
constitutionality and legality prescribes that laws have to be in conformity with

" Vice-President of the Constitutional Court of the Republic of Montenegro
1 “Official Gazette of Montenegro” 1/07

2Article 9 of the Constitution
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the Constitution and ratified international agreements, and other regulations
have to be in conformity with the Constitution and the law?®. The remit of the
Constitutional Court in the field of abstract review is extended to cover review
of conformity of the law with the Constitution and ratified and published
international agreements.*

This competence covers the duty of the Constitutional Court to review
the conformity of the law with international treaties every time it reviews the
constitutionality of the law and to apply relevant international standards in its
decisions. Starting from the fact that the Constitutional Court took the stand
that the law® which the Constitutional Court finds noncompliant with the
international agreement is deemed to be noncompliant with the Constitution
automatically this issue indirectly becomes the issue of constitutionality and,
finally, it represents breach of the principle of the rule of law as laid down in
the provision of Article 1 of the Constitution of Montenegro.

The Constitutional Court of Montenegro, a sui generis body, is vested
with an important role to eliminate the breach of human rights and
fundamental freedoms at national level by invoking provisions of international
acts enshrining certain rights and freedoms in it decisions and to harmonize
national legislation with international standards in the field of human rights.

Apart from the Constitutional Court, the protection of human rights as
enshrined in international acts is also provided by regular courts in
Montenegro which deliver justice by the Constitution and law and by the
ratified and published international agreements®. Protection of human rights
and freedoms is also provided by the Protector of Human Rights and
Freedoms’, that as an individual and independent body undertakes measures
for protection of human rights and freedoms and delivers his/her function

3 Article 145 of the Constitution.
4 Article 149, paragraph 1 of the Constitution.

5 So far the Constitutional Court of Montenegro has not reviewed the compliance of a law with
international agreement/treaty only. However, in the last couple of years it stated its position or evaluation
of compliance or incompliance of certain provisions of the law with international treaties in the rationale of
its decisions.

© Article 118, paragraph 2of the Constitution.

7 (Article 81 of the Constitution).
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based on the Constitution and law? and ratified and published international
agreements through observance of the principle of justice and equality.

The role of regular courts in the protection of human rights and
freedoms stems from the fact that all procedural laws in Montenegro provide
right to effective legal remedy both regular and extraordinary ones. Provisions
of the Civil Proceedings Law established a new institute of repeated trial
(retrial) when the European Court for Human Rights establishes a case of
violation of human rights or fundamental freedoms enshrined in the European
Convention for Human Rights and Fundamental Freedoms. Also, the Criminal
Code prescribes a string of criminal offences against the rights and freedoms of
an individual or citizen, against electoral rights, harm to honour and dignity,
against humanity and other goods protected by international law, criminal
offence family violence etc.

The protection and promotion of human rights and position of
minorities in Montenegro falls within the remit of several important
institutions and bodies in executive branch (Ministry for Minorities and
Human rights’) and legislaive branch (Parliamentary Committee for Human
Rights and Freedoms).

8Pursuant to the Law on the Protector of Human Rights and Freedoms of Montenegro (”Official Gazette of
Montenegro”, No. 42/11), the Protector (Ombudsman) is a national mechanism for protection against
discrimination and protection of persons deprived of liberty, freedom from torture and other forms of cruel,
inhuman and degrading treatment and punishment. Within his remits the Protector can act and take
measures for protection against discrimination and to undertake measures for prevention of torture and
other forms of inhuman or degrading treatment or punishment in compliance with the Optional Protocol to
the Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or
Punishment.

IMinistry for Human and Minority Rights is an administrative authority that undertakes activities of
protection of human rights and freedoms unless that type of protection is the remit of other competent
ministries; protection form discrimination; monitoring of exercise and protection of the rights of minorities
and minority communities in relation to their national, ethnic., cultural, linguistic and religious identity;
promotion of mutual relations among people belonging to minority nations and other minority national
communities; promotion of inter ethnical tolerance in Montenegro and establishing and maintenance of
unhindered contacts between persons belonging to minority nations and other minority national
communities and citizens and associations outside Montenegro who share common national and ethnic
descent cultural and historical heritage and religion; foster the relationship between the state and religious
communities in Montenegro; gender equality; promoting the status of Roma, Askhalis and EgQyptian
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II

Human rights and fundamental freedoms in the Constitution of
Montenegro

The Constitution of Montenegro' in its Preamble stipulated in detail the
fundamental normative principle “The commitment of the citizens of
Montenegro to live in a state in which the basic values are freedom, peace,
tolerance, respect for human rights and liberties, multiculturalism, democracy
and the rule of law”. In its basic principles the Constitution prescribes that
Montenegro is a sovereign, civic, democratic, ecological and welfare state
based on the rule of law. In Article 6, paragraph 1 of the Constitution the state
guarantees protection of human rights and freedoms!’!. More than one third of
the text of the Constitution relates to the guarantees of human rights and
freedoms of persons and citizens. In its chapter on “Human Rights and
Freedoms” it defines in greater detail some human rights and certain principles
and mechanisms for their protection. The Constitution guarantees the equality
of citizens before the law regardless of any particularity or personal feature’?,
equality of women and men and commitment to developing policy of equal
opportunities’, right to legal remedy?, right to legal aid’® and right to healthy
environment?¢.

Pursuant to the provisions of Article 24 of the Constitution guaranteed
human rights and freedoms can only be limited by the law insomuch as the

communities and their integration in all aspects of social life; as well as other activities that fall within the
remit of its competence pursuant to Article 24 of the Regulation of Organization and Work of State
Administration ("Official Gazette of Montenegro, No. 5/12)

10 Article 1 of the Constitution
1 Regulations and the introduction of special measures aimed at creating conditions for the exercise of

national, gender and overall equality and protection of persons who are in unequal position on any grounds
shall not be considered discriminatory. (Article 8, paragraph 2 of the Constitution).

12 Article 17, paragraph 1 of the Constitution
13 Article 18 of the Constitution
14 Article 20 of the Constitution

15 Tegal aid is provided by attorneys at law as they are impartial and independent profession as well as
some other services. Legal aid can be free of charge in compliance with the law (Article 21).

16 Article 23, paragraph 1 of the Constitution
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Constitution allows that, in the scope that the Constitution allows and in such
a degree that is deemed necessary to meet the need of an open and free
democratic society for the sake of which the limitation is deemed necessary
and cannot be introduced for any other purpose whatsoever.

The next 53 provisions of the Constitution?” specify: rights and freedoms
of persons; political rights and freedoms as well as a series of economic, social
and cultural rights and freedoms that cover the rights of first, second and third
generation. Part 5: “Special minority rights”, enshrines protection of identity and
rights and freedoms that national minorities and people belonging to minority
communities can use individually or collectively’®and it prohibits every kind of

17 The Constitution guarantees: prohibition of death penalty (Article 26); right of person and dignity with
regard to applied biology and medicine (Article 27); right to personal dignity and safety (Article 28); right
to personal freedom (Article 29); right to respect of person and his/her dignity in the criminal or other
procedure, in case of deprivation or limitation of liberty and during the execution of imprisonment sentence
(Article 31); right to fair and public trial within reasonable time before an independent and impartial court
established by the law (Article 32); right to more lenient (Article 34); right to defence (Article 37); right to
damages from unlawful proceedings (Article 38); right to respect of privacy and family life (Article 40);
secrecy of letters, telephone conversations and other means of communication (Article 42); electoral rights
(Article 45); freedom of expression (Article 47); freedom of the press (Article 49); prohibition of censorship
(Article 50); freedom of political, trade union and other association and action (Article 53); right to address
to international organizations (Article 56); property (Article 58); enterpreneurship (Article 59); right to
inheritance (Article 60); right to work (Article 62); prohibition of forced labour (Article 63); right to go on
strike (Article 66); protection of disabled persons (Article 68); health care (Article 69); consumer protection
(Article 70); special protection for family, mother and child (articles 72, 73 i 74); right to education
(Article75); freedom of creative work (Article 76); protection of nature and cultural heritage (Article 78);

18Article 79 of the Conmstitution enshrines special — minority rights: to expression, preservation,
development and public expression of national, ethnic, cultural and religious particularities; to elections,
use and public display of national symbols and celebration of national holidays; use of their own language
and orthographyl/alphabet in private, public and official use; to education in their language and
alphabet/orthography in state institutions and to have curricula covering history and culture of the persons
belonging to minority nations and other minority national communities; right to procedures in languages
of minority nations and minority national communities before local authorities, national and judicial
authorities in the areas where minorities make significant share in population; to establish educational,
cultural and religious associations with the material support of the state; to register their names and
surnames in their language and letter/orthography in official documents; right, in the areas with significant
share in total population, to have traditional local terms, names of streets and settlements, as well as
topographic signs written in the language of minority nations and other minority national communities;
right to authentic representation in the Parliament of the Republic of Montenegro and in the assemblies of
the local self-government units in which they represent a significant share in the population, according to
the principle of affirmative action; right to information in their language; right to establish and maintain
contacts with the citizens and associations outside of Montenegro, with whom they have common national
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forced assimilation’’. The constitutional guarantees are developed into a set of
separate laws, and particularly in the Law on Minority Rights and Freedoms?’,
which regulates the set of minority rights and mechanism of protection of
those rights.

The list of constitutional guarantees for human rights and freedoms is
not exhaustive and closed. The list is compounded with the provisions of
international agreements ratified by Montenegro, which according to Article 9
of the Constitution are considered an integral part of internal legal order and
which are by their legal force superior to law by legal force.

II
International standards of human rights protection at national level

In its Decision on declaration of independence?’, Montenegro pledged
itself to apply and integrate international treaties and agreements?? which it
concluded and acceded to as a part of State Union Serbia and Montenegro,
relevant for Montenegro and in compliance with its internal legal order.

In the process of redefining national legislation vis-a-vis international
standards in the field of human rights protection, the Government launched
the process of redefining its legislation for the sake of its harmonisation with
international standards in the field of human rights, seeking to streamline
human rights in compliance with the most recent developments in the field of
human rights and freedoms. Guided by that aspiration, numerous

and ethnic background, cultural and historic heritage, as well as religious beliefs; right to establish councils
for the protection and improvement of special rights.

19 Article 80 of the Constitution

20 (Official Gazette of the Republic of Montenegro, No. 31/06, 38/07 and Official Gazette of Montenegro
2/11 and 8/11),

21 “Official Gazette of the Republic of Montenegro” No. 36/06

22In this regard Montenegro adopted international instruments of its former state union and integrated
them into its legislation, concretely: 35 UN conventions and protocols; conventions and protocols of the

Hague Convention on International Private Law (HCCH); 68 conventions of the International Labor
Organization (ILO) and 20 conventions of the Council of Europe.



Desanka Lopici¢ 827

amendments to present laws were made, particularly in the field of criminal
law and criminal procedure law, execution of criminal sanctions, gender
equality, protection of rights of child, protection of displaced persons and
refugees, protection of women, victims of violence, elderly, minorities etc. In
these fields the executive branch passed concrete action and strategic
documents and by that it ensured practically continuous improvement of legal
mechanisms for protection of human rights and freedoms.

Improvement of legislative framework in the field of protection of some
of the human rights and freedoms in Montenegro is particularly visible in the
last couple of years as many sectors saw the adoption and amendment of
legislative?” and legal solutions despite all difficulties in the process of
alignment of the law with international legal standards.

Montenegro is committed to respect of human rights and it is an
essential ingredient of its foreign policy and as such it is perceived as a vessel
for normalization of relations with the countries in the region and beyond and
with the modern globalized world. Montenegro is committed to constantly
develop it is democracy.

European Commission in its Progress Report for Montenegro in 2011%,
analyzed the overall situation and the track record in the field of human rights
and it stated that Montenegro has met all formal accession commitments
regarding ratification of international instruments for the protection of human
rights and that it can be concluded that Montenegro made some progress in
respect of promotion of human rights.

BLaw on Personal Data Protection (“Official Gazette of Montenegro”, No. 79/08 and 70/09), Law on
Protection from Family Violence (“Official Gazette of Montenegro”, No.46/10), Law on Prohibition of
Discrimination (“Official Gazette of Montenegro”, No.46/10), Law on Free Legal Aid (“Official Gazette of
Montenegro”, No.20/11) etc.

2COMMISSION STAFF WORKING PAPER,BRUSSELS dated 12. October 2011, SEC(2011) 1204
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IV

Implementation of the European Convention for Human Rights and
Fundamental Freedoms in Montenegro - ratione temporis and ratione personae

The ECHR as a ratified international agreement together with principle
of democracy, rule of law and free election is an integral part of internal legal
order and by itself it has direct application as prescribed by the Constitution
and hierarchically it is superior to other laws.

Pursuant to the Resolution of the CoE Council of Ministers from their
994 session dated May 9, 2007, Montenegro is considered a party to the
Convention effectively from 6 June 2006 i.e. as of the date when it declared
independence. As of the day of depositing its ratification instrument for the
Convention on 3 March 2004, Montenegro is considered to have deposited also
the declaration in relation to Article 57 and its reserves in relation to articles 5
and 6 of the Convention.

However, the European Court for Human Rights determined somewhat
different validity date for the Convention when it comes to Montenegro and
that is ratione temporis and ratione personae. Namely in the case Bijeli¢ versus
Montenegro and Serbia (decision dated 28. 4. 2009, application No.11890/05)%*,

25 _ The Resolution of the Council of Ministers CM/Res(2007)7 dated 9. 5. 2007, stated: "Having regard
to the declaration of succession of the Republic of Montenegro, by the letter of 6 June 2006, in
respect of the conventions to which the State Union of Serbia and Montenegro had been a Party or
Signatory, confirmed by the letter of 23 March 2007, and to the decision by the Committee of
Ministers according to which the Republic of Montenegro is, with retroactive effect from 6 June
2006, the date of the declaration of succession, Party to the European Convention for the
Protection of Human Rights and Fundamental Freedoms and Protocols No. 1, 4, 6, 7, 12, 13 and 14
thereto and to the European Convention on the Suppression of Terrorism;”

26 69. “given the practical requirements of Article 46 of the Convention, as well as the principle
that fundamental rights protected by international human rights treaties should indeed belong to
individuals living in the territory of the State party concerned, notwithstanding its subsequent
dissolution or succession (see,11 mutatis mutandis, paragraph 58 above), the Court considers that
both the Convention and Protocol No. 1 should be deemed as having continuously been in force
in respect of Montenegro as of 3 March 2004, between 3 March 2004 and 5 June 2006 as well as
thereafter (see paragraphs 53-56 of the Decision above)”.

70.” Lastly, given the fact that the impugned proceedings have been solely within the
competence of the Montenegrin authorities, the Court, without prejudging the merits of the case,
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the European Court found that the validity date for ECHR in Montenegro
should be counted as of 3 March. 2004 i.e. as of the date when the Convention
was ratified by former State Union Serbia and Montenegro.

In this way the Convention and particularly the jurisdiction of the
European Court for Human Rights vis a vis Montenegro runs retroactively
since 3 March 2004 and not since the date when Montenegro became a member
of the Council of Europe (11 May 2007), whereby the Constitutional Court got
a big task - to make a compliance judicial review of Montenegro’s legal order
for the given period of time.

Rights and freedoms as enshrined in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and its protocols are
directly applicable in case that the national legislation defines certain legal
relation in different way.

v

Constitutional Court of Montenegro and protection of human rights
(European jurisprudence and jurisprudence of the Constitutional Court of
Montenegro)

The jurisdiction of the Constitutional Court covers all aspects of
constitutional matters (materia constitutionis). One of its nine responsibilities?” is

finds the applicants’ complaints in respect of Montenegro compatible ratione personae with the
provisions of the Convention and Protocol No. 1 thereto. For the same reason, however, their
complaints in respect of Serbia are incompatible ratione personae, within the meaning of Article
35 § 3, and must be rejected pursuant to Article 35 § 4 of the Convention.

2’The Constitutional Court shall decide on the following :1) Conformity of laws with the
Constitution and confirmed and published international agreements; 2) Conformity of other
regulations and general acts with the Constitution and the law; 3) Constitutional appeal due to
the violation of human rights and liberties granted by the Constitution, after all other efficient
legal remedies have been exhausted;4) Whether the President of Montenegro has violated the
Constitution; 5) The conflict of responsibilities between courts and other state authorities,
between state authorities and local self-government authorities, and between the authorities of
the local self-government units; 6) Prohibition of work of a political party or a non-governmental
organization; 7) Electoral disputes and disputes related to the referendum, which are not the
responsibility of other courts; 8) Conformity with the Constitution of the measures and actions of
state authorities taken during the state of war or the state of emergency; 9) Performs other tasks
stipulated by the Constitution. (Article 149 The Constitutiona).
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to review the cases of all forms of ,,violation of the Constitution”” and among
them, constitutional legal cases that are not typical , constitutional complaints”.

The scope of competencies of the Constitutional Court and its
constitutional responsibilities make this Court the guardian of the
Constitution, and the highest body that guarantees protection of human rights
and freedoms of citizens. The protection of guaranteed human rights in the
procedure of so called abstract control of constitutionality of laws and legality
of legislation and general acts (protection in abstracto), in which the
Constitutional Court can revoke any legislation or general act, if the act or
provision is found to have violated the guaranteed human right or freedom.

Once a law is established not to have been in compliance with certain
provision of the Constitution and ratified and published international
agreements, that law and other regulation shall be revoked on the day when
the decision of the Constitutional Court is published. A law or some of its
provisions that the decision of the Constitutional Court found do be in conflict
with the Constitution of the law cannot be applied to relations that were
formed before the decision of the Constitutional Court was pronounced if they
were not irrevocably adjudicated before that date?.

In this way, by primarily protecting internal legal order, rule of law and
principle of constitutionality and legality, the Constitutional Court at the same
time indirectly protects guaranteed human rights that can be violated by any
subject of the legal norm.

Institute of constitutional complaint (protection in concreto), as an
additional mechanism of the protection of human rights and freedoms before
the Constitutional Court (“constitutional action" in other countries), represents
the last degree of the protection of human rights and fundamental freedoms in
Montenegro on the grounds of violation of human rights and freedoms
granted by the Constitutions after all other remedies have been exhausted?
(subsidiarity of constitutional complaint) and which the applicant was entitled to
in compliance with the law.

Constitutional complaint is therefore, the last chance for Montenegro as a
state to correct possible violation of human rights and freedoms at national

28 Article 152 of the Constitution
2 Article 149, paragraph 1, line 3 of the Constitution
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level before it is referred to the European Court for Human Rights in
Strasbourg. By delivering on its competence, the Constitutional Court as an
independent juridical institution applies norms and standards of the ECHR
and other standards of international law on human rights protection and by
that it becomes the strongest mechanism for protection of human rights and
freedoms.

In its practice so far the Constitutional Court has applied international
acts, European Convention for Human Rights and consulted case law of the
European Court for Human Rights in two ways:

1. direct application of relevant provisions of international acts and the
Convention interpreted in compliance with legal position of the European
Court of Human Rights; and

2. accepting interpretation of content and scope of legal principles and
institutes in a way that the European Court did in its case law.

The jurisprudence of the European Court for Human Rights was invoked
by the Constitutional Court in a set of decisions on abstract constitutionality
and legality review?’. It used constitutional interpretation to build the case law
for the implementation of the principles of the ECHR (rule of law,
proportionality, prohibition of discrimination, equality, fundamental human
rights and freedoms, minority rights etc.).

The Constitutional Court based its jurisprudence of deciding about
constitutional complaints on practice and standards of the European Court of
Human Rights’ (regardless of whether it concerned adoption, dismissal or

30 - Case U.No.67/09 dated 17. July 2009 - review of constitutionality of provisions of articles 3 and 5 of
the Law on Amendments and uSupplements of the Law on Strike (»Official Gazette of Montenegro, No.
49/08),

-- Case U.No.111/08 dated 28. January 2010 — review of constitutionality of provisions of Article 8,
paragraph 1, item 6 of the Law on Montenegrin Citizenship t(»Official Gazette of Montenegro, No.13/08).

- Case U-I No. 27/10, 30/10 i 34/10 dated 24. March 2011 — review of constitutionality of the provision
of Article 11 of the General Law on Education (Official Gazette of the Republic of Montenegro, No.64/02,
31/05 i 49/07 and »Official Gazette of Montenegro«, No.45/10).

31 Case Uz-ITT No.12/09 dated 30. September 2010.
- Case Uz-ITI 82/10 dated 8. July 2010.
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revocation of constitutional complaint), and on practice and standards of the
courts from the region and from other European countries.

In principle the Constitutional Court does not decide on the regularity
and legality of challenged individual act but only about violation of freedoms
and rights granted by the Constitution or Convention. The jurisprudence of the
Constitutional Court as such was motivated primarily by the need to confine
its activity within its constitutional responsibility — protection of the rights
enshrined in the Constitution and the Convention.

The Constitutional Court of Montenegro®’, as the guardian of internal
legal order, guarantor of integrity of legal system and particularly of human
rights and the rule of law has certain superiority in relation to other branches
of power as it eliminates all forms of violation of the Constitution.

The decisions of the Constitutional Court of Montenegro have direct
effect on the legal system as these decisions in effect modify the legislation and
create new legal rules in the constitutional system and these are binding for
both the authorities and individuals. A particularly important task that lies
ahead of the Constitutional Court of Montenegro is to take active part in the
process of harmonisation of jurisprudence of regular courts. Once regular
courts assume their part of responsibility for integration of the acquis
communitaire, the Constitutional Court will still have the final say in the issues
of relations between national and European law i.e. in the development of legal
arguments that will contribute to European constitutional jurisprudence in the
process of harmonisation of Montenegrin legal order with that of the EU.

By application and interpretation of constitutional norms on human
rights in compliance with the doctrine on human rights of the European Court,

- Case UzZ-III No. 30/11 dated 10. March 2011.

32 In June 2011 the Government of Montenegro requested the procedure of amendment and supplement of
the Constitution in its part concerning judiciary. The amendments are to help develop new structure of
judiciary institutions with a view to limit political influence in judicial appointment process and with a
view to strengthen judiciary independence as well as provisions that will strengthen capacity and
independence of the Constitutional Court.
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the Constitutional Court contributes to better protection of the rights of
individual in Montenegro as compared to the previous situation. Thereby it
also protects the country’s reputation in international community and
contributes to alignment of Montenegrin constitutional justice with global
trends.

VI
Concluding remarks

The Constitutional Court of Montenegro has an independent mechanism
for exercising its functions and as such it is an independent mechanism
different and distinct from that of the regular courts. All of its decisions are
final, generally binding and enforceable (erga omnes effect), which means that
there is no legal means to change or in any other way contest them regardless
of the position of interests or values expressed by other subjects of power in
concrete state. In this way the Constitutional Court as one of the most
responsible institutions in the system ensures full compliance with the
internationally guaranteed human rights at national level.



