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Litvanya’da Aile Kavraminin Bazi Anayasal Boyutlar1

Romualdas Kestutis Urbaitis”®

1. Giris

Ailenin her devletin degerler sisteminde 0zel bir yere sahip oldugu
kabul edilmektedir!. Toplumun c¢ogunlugu duygusal giivenligi temin
etmesinden, gocuk yetistirmek ve biiyiitmek icin elverisli ve giivenli kosullar
yaratan ideal bir kiiclik grup olmasindan, toplumun temel hiicresi olmasindan
vs. dolayi aileye diger kurumlardan daha fazla deger verir. Toplum artik tek
bir ulus, kiiltiir, din veya ideolojiden olusan bir biitiin degildir, bu nedenle tek
tip bir aile kavrami olmadiginin (veya biiyiik ihtimalle olamayacaginin) da
kabul edilmesi gerekir. Aile kavramina yonelik farkli tutumlar kiiltiirel ve
tarihi miras, milliyet, din ve inang, toplumsal gerceklik gibi cesitli faktorlerle
belirlenmektedir.

Aile kavramu, aile hayatina, evlilige sayg1 hakk: gibi, insan haklari ile de
dogrudan alakalidir.

Insan haklarmin korunmasina ve diger demokratik kurumlara 6zel ilgi
gosterilmesi Litvanya Cumhuriyeti Anayasasinin yani sira diger “diinya
anayasaciliginin dordiincii dalga anayasalarmin” tipik ozelligidir.? Anayasa
ayrica aile hayatina, evlilige, aile ve evlilik kurumlarina saygiya da yer verir.

} Litvanya Cumhuriyeti Anayasa Mahkemesi Bagkan
1y. Mikelénas. Seimos teisé [ Aile Hukuku]. Vilnius: Justitia, 2009, ss. 15-22.
2 XX. yiizyihin sonunda Dogu ve Orta Avrupa tarafindan kabul edilen anayasalara “diinya

anayasaciliginin dordiincii dalga anayasalar1” denmektedir (bkz: Jarasitinas E. Konstituciné
kontrolé: keletas minciy apie Zmogaus teisiy apsaugos matmenj [Constitutional Review: Some
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Bu sunum, aile kavramiyla ilgili olarak Litvanya anayasasindaki
diizenlemeleri konu almaktadir. Avrupa Insan Haklar1 Mahkemesi (bundan
boyle ATHS olarak amlacaktir) tarafindan kabul edilen kararlar ile Avrupa
Birligi (bundan bdyle AB olarak anilacaktir) Uye Devletlerinde ve diger bazi
yabanci devletlerde hakim olan yasal bir kategori olarak aileye yonelik
tutumlar tartisilacaktir. Litvanya Cumhuriyeti Parlamentosu'nun 3 Haziran
2008 tarihli ve X-1569 Sayili “Aileye fligkin Devlet Politikas1” hakkindaki
karariyla onaylanan Aile Politikas1 Konsepti (bundan boyle Konsept ya da Aile
Politikas1 Konsepti olarak anilacaktir) hiikiimlerinin anayasaya uygunlugunun
denetimi vesilesiyle Litvanya Cumhuriyeti Anayasa Mahkemesi tarafindan 28
Eyliil 2011 tarihinde verilen kararla olusturulan resmi anayasal doktrin de
ayrintili bicimde incelenecektir. Ayrica bu kararin kabuliintin kosullari,
toplumun, bilim insanlarinin ve Parlamento Uyelerinin anayasal aile
kavraminin belirli boyutlarina yonelik tepkileri agiklanacaktir.

2. 28 Eyliil 2011 Tarihli Anayasa Mahkemesi Karar1 Oncesinde Aile
Kavramina Iliskin Anayasal Cerceve

Litvanya’da aileye yonelik temel tutum, 25 Ekim 1995 tarihli
referandumda kabul edilen Litvanya Cumhuriyeti Anayasasi’'nda ifade
edilmistir.

Anayasa’nin metni aileye tahsis edilmis ayri1 bir boliim icermemekte,
ancak 38. maddesi acgik¢a sunu sOylemektedir: “Aile, toplumun ve Devletin
temelidir” (1. fikra), “Aile, anne, baba ve ¢ocuk haklar1 Devletin korumasi ve
himayesi altindadir” (2. fikra), “Nikah, erkek ve kadinin karsilikli 6zgtir iradesi
ile kiyilir” (3. fikra). Aile kavramiin cesitli boyutlarina Anayasa'nin diger
hiikiimlerinde de yer verilmistir. Bunlardan en Onemlileri su sekilde
siralanabilir: 39. maddenin 1. fikrasi uyarinca, devlet cocuklarini evde
yetistiren ve biiyiiten ailelerle ilgilenir ve kanunla belirlenen usule gore onlara
destek saglar; 22. maddenin 4. fikras1 uyarinca, kanun ve mahkeme herkesi
ozel hayata ve aile hayatina keyfi ve yasadisi miidahaleden korur; 26.
maddenin 5. fikras1 uyarinca, ebeveynler ve vasiler ¢ocuklarinin ve
vesayetindekilerin dini ve ahlaki egitimiyle kendi goriislerine gore kisitlamasiz
olarak ilgilenir; 31. madde uyarinca, kimse kendi aile iiyeleri veya yakin
akrabalar1 aleyhine delil vermeye zorlanamaz; 146. maddeye gore devlet,

Thoughts About the Dimension of Human Rights Protection]. Konstituciné jurisprudencija: Lietuvos
Respublikos Konstitucinio Teismo biuletenis, 2009, [No.] 4 (16), s. 167).
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askeri hizmet sirasinda yasamini kaybeden veya olen askerlerin aileleriyle
ilgilenir ve gecimini saglar ve ayni zamanda devlet, iilke savunmasinda
yasamini kaybeden vatandaslarin ailelerinin gegimini saglar.

Aile kavramuyla ilgili anayasal hiikiimler, korunan ve desteklenen bir
anayasal deger olarak ailenin anlamini teyit eder ve aileye iliskin devlet
politikasinin ~ temelini ~ olusturur. Bu hiikiimlerin hukuki anlamim
degerlendirirken, Litvanya hukuk sisteminde Anayasa'nin {istiinliigii ilkesine
verilen Onemi dikkate almakta yarar vardir. Litvanya hukuk sisteminde
Anayasa en yiksek kanundur ve biitiin diger hukuksal islemlerin
gegerliliginin ve mesruiyetinin 6l¢iisii Anayasadir.’ Bu nedenle, yasama orgamn
aile politikasin1 olustururken; diger kamu kurumlar1 da aile politikasin
uygularken aile politikasinin temel ilkelerini ve ¢ercevesini belirleyen anayasal
hiiktimleri gozetmekle yiikiimltidiir.

Litvanya Anayasasi’nin 6. maddesinin 1. fikrasinda belirtildigi iizere,
“Anayasa bir biitlinliik i¢inde ve dogrudan uygulanabilir bir tasarruftur.”
Anayasa hiikiimleri her somut durumda yeniden degerlendirilerek ilgili
herkes tarafindan dogrudan uygulanabilme 6zelligine sahiptir.

Litvanya Anayasasi esas itibariyle Kelsenci anayasa yargis1 modeline yer
verir. Anayasa’nin resmi ve tek yorumlayicis1 Anayasa Mahkemesi'dir ve
Anayasa Mahkemesi kararlariyla ortaya ¢ikan resmi anayasal doktrin Anayasa
hiikiimleri kadar onemlidir. Doktrin, cesitli anayasal hiikiimlerin igerigini,
birbirleri arasindaki iliskileri, anayasal degerler arasindaki dengeyi ve tek bir
biitlin olarak anayasal hukuk diizeninin 6ziinii ortaya koyar; Anayasa
hiikiimlerinin hangi yorumunun anayasaya aykir: oldugunu da ortaya koyar.
Anayasa Mahkemesi'nin ictihadinda,* anayasal hukuk diizeninin herhangi bir
hususu hakkindaki resmi anayasal doktrinin “davadan davaya” formiile
edildigi Dbelirtilmis ve bu yaklasim genel kabul gormiistiir. Anayasa
Mahkemesi her kararinda daha onceki kararlarini esas almakla birlikte bu
kararlar1 gelistirerek biitiinliik arz eden bir anayasa doktrini olusturmustur.

3 Litvanya Cumhuriyeti Mahkemesi'nin 13 Aralik 2004 tarihli karari. Resmi Gazete Valstybés
Zinios, 2004, No. 181-6708; 2004, No. 186 (degisiklik). Resmi Gazete Valstybés Zinios 26-09-2006 No.
102-3957; 25-11-2006 No. 127 (degisiklik); 16-12-2006 No. 137 (degisiklik)

4 Anayasa Mahkemesi bunu en son 22 Ekim 2007 tarihli kararinda tekrarlamistir. Resmi Gazete
Valstybés Zinios, 2007, No. 110-4511.
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Anayasa Mahkemesi davacilarin dilekgeleri {izerine yeni anayasa yargisi
davalarmni karara baglarken, (ilgili dava igin 6nemli olan anayasal hukuk
diizenine iliskin her bir miinferit husus hakkinda) 6nceki davalarda formdiile
edilen resmi anayasal doktrin yeni parcalarla tamamlanir; yeni hiikiimlerin
formiile edilmesiyle, en yiiksek kanun olan Anayasa’da yer verilmis olan
hukuk diizeninin ¢ok yonliliigii giiclendirilir ve temel kanun bu sekilde
bosluklardan arindirilmis olur. Anayasa Mahkemesi'nin ilgili anayasa yargisi
davalarinda verdigi kararlar, s6z konusu uyusmazliklar i¢in “emsal karar”
hiikmiindedir.

Anayasa Mahkemesi'nin resmi anayasal doktrin olusturma/gelistirme
islevi stireklilik arz eder. Bu islevin yerine getirilmesi, kisilerin anayasal
ozgiirliikleri tizerinde dogrudan etki yapar.

Dolayisiyla, aile politikasini yiirtitmek adina, anayasal aile kavramu,
Anayasanin kendisinden tiireyen, dncelikle kanun yapici kurumlar ve kanun
uygulayici kurumlar ig¢in zorunlu olan somut hukuki gereklerle ifade
edilmelidir; bu hukuki gerekler yerine getirilmelidir. Bu hukuki gereklerin ne
oldugu, Anayasa Mahkemesi tarafindan “davadan davaya” verilen kararlarla
ve yapilan yorumlarla belirlenir.

28 Eylil 2011 tarihli kararin kabuliinden once hukuki tasarruflarin
anayasaya uygunluk denetimi yapilirken Anayasa Mahkemesi'nin, dogrudan
aile kavrammin tanimi sorusunu akla getirecek davalari ele almak bir yana,
aile kavramiyla dogrudan ilgili anayasal zorunluluklar1 yorumlama
mecburiyetinin olmadiginin anlasilmasi gerekir. Anayasa Mahkemesi,
Anayasa’nin anayasal aile kavramiyla baglantili hiikiimlerini yalnizca ¢ok az
davada - ailelere verilen sosyal yardimin anayasaya uygunlugu, devlet
kurumlarinin veya gorevlilerinin yasadisi eylemlerinin sebep oldugu zarar igin
tazminat ve Egitim Kanunu hiikiimleri ile ilgili sorunlar hakkinda karar
verirken parca parca tartismistir. Bu davalarda Anayasa hiikiimlerinin
tekrarlanmasi gibi bir kisitlama olmakla birlikte anayasal aile kavrami genis
bicimde irdelenmemistir.
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Anayasa Mahkemesi, 13 Haziran 2000 ve 5 Mart 2004 tarihli
kararlarinda® ailenin bir anayasal deger oldugunu ve Anayasa'min devleti
aileyi korumak ve aileyle ilgilenmekle miikellef kildigin1 savunmustur; 5 Mart
2004 tarihli kararinda, Anayasa hiikiimlerinin en genel anayasal ilkeleri bir
araya getirdigi belirtilmis, 21 Eylil 2006 tarihli kararda ise Anayasa’da aile
iliskilerine 6zel 6nem verildigi kaydedilmistir.

Litvanya Anayasa Mahkemesi, Anayasa metnini, Litvanya'nin taraf
oldugu uluslararasi antlasmalar baglaminda yorumlar. Parlamento tarafindan
onaylanmis  uluslararasi antlasmalarin i¢ hukukta etkili olacag:
ongoriilmektedir. Anayasa’da yer verilen, Litvanya Cumhuriyeti'nin kendi
iradesiyle tistlenmis oldugu uluslararasi antlasmalari/sézlesmeleri gozetme ve
evrensel olarak tanimnmis uluslararasi hukuk ilkelerine saygi duyma ilkesi,
kanunlar veya anayasa degisiklikleri gibi ulusal hukuk tasarruflarinin
uluslararasi bir antlasmada belirlenmis hukuk diizeniyle ¢atistig1 durumlarda
uluslararasi antlasmaya iistiinliik taninmasini gerektirir.”

Anayasa Mahkemesi ayn1 zamanda uluslararasi mahkemelerin igtihatlar
ile (miinferit davalarda) diger devletlerdeki mahkemelerin igtihatlarini da
dikkate alir.

3. Uluslararas1t Mahkemelerin ve Yabanc1 Devletlerin ictihadinda Aile
Kavrami

Anayasa Mahkemesi bir¢ok kararinda’, Avrupa Topluluklar1 Adalet
Mahkemesi'nin (simdi Avrupa Birligi Adalet Divani, bundan boyle ABAD
olarak amlacaktir) ve Avrupa Insan Haklari Mahkemesi'nin (bundan bdyle
AIHM olarak anilacaktir) de Litvanya hukukunun olusturulmas: ve
uygulanmasi igin 6nemli birer kaynak oldugunu savunmustur.

5 Anayasa Mahkemesi bunu en son 5 Mart 2004 tarihli kararinda tekrarlamistir. Resmi Gazete
Valstybés zinios, 2004, No. 38-1236; 2004, No. 57 (degisiklik).

¢ Anayasa Mahkemesi bunu en son 7 Nisan 2004 tarihli kararinda tekrarlamistir. Resmi Gazete
Valstybés Zinios, 2004, No. 53-1816.

714 Mart 2006 tarihli Anayasa Mahkemesi karar1. Resmi Gazete Valstybés Zinios, 2006, No. 30-1050

8 Anayasa Mahkemesi bunu en son 4 Aralik 2008 tarihli kararinda tekrarlamistir. Resmi Gazete
Valstybeés Zinios, 2008, No. 140-5569.
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3.1. Avrupa insan Haklar1 Mahkemesi Kararlarinda Aile Kavram1

Yorumlanmasi ve uygulanmasima iliskin uyusmazlhiklar ATHM
tarafindan karara baglanan Insan Haklarinin ve Temel Ozgiirliiklerin
Korunmas: S6zlesmesi'nde (bundan boyle Sozlesme olarak da anilacaktir) aile
kavrami, iki maddede acikca diizenlenmistir. Bunlardan ilki “Ozel hayata ve
aile hayatina saygi hakki”mi diizenleyen 8. madde, ikincisi de “evlenme
hakki”na iliskin 12. maddedir.

ATHM tarafindan karara baglanan, aile kurumuyla baglantili birkag¢ dava
hakkinda kisa bilgi vermekte yarar goriiyorum.

ATHM, Marckx-Belgika davasinda’ aile hayati kavraminin dayanagi olan
temel ilkeleri formiile etti. Bu davada, aile hayat1 kavraminin evlilik temeline
dayanarak kurulmus ailelerle simirli olmadigr ve diger fiili iligkileri de
kapsayabilecegi savunulmustur. Strazburg Mahkemesi'ne gore, S6zlesme'nin
8. maddesi hem “dogal aile” hem de “geleneksel aile” icin aile hayatinin
korunmasini gerektirir. Geleneksel ailenin desteklenmesi ve tesvik edilmesi
kendi iginde mesru hatta takdire degerdir, ancak bu amaca ulasilmasinda
hedefi veya sonucu dogal aileye zarar vermek olan tedbirler alinmamaldir,
zira boyle bir ailenin iiyeleri S6zlesme’nin 8. maddesinin garantilerinden
geleneksel ailenin {iyeleriyle esit Olglide yararlanabilmelidir; aile hayati en
azindan yakin akrabalar, Ornegin biiyiikanne-biiyiikbaba ile torunlar
arasindaki baglar1 igerir, zira bu akrabalar aile hayatinda onemli bir yer
alabilir.

ATHM, Berrehab-Hollanda davasindal® birlikte yasamay1 ebeveynler ile
resit olmayan cocuklar arasindaki aile hayatinin olmazsa olmaz bir kosulu
olarak gormedigini; anne-babanin aile kurmasindan sonra dogan ¢ocugun o
iliskinin hukuki bir parcasi olmakla birlikte, anne-baba birlikte yasamasa dahi
¢ocugun dogdugu andan itibaren ve bu gerceklikten dolay1 kendisi ile
ebeveynleri arasinda “aile hayatina” karsiik gelen bir bag bulundugunu
savunmustur.

9 ATHM'nin 13 Haziran 1979 tarihli karari.
10 ATHM'nin 21 Haziran 1988 tarihli karar:.



Romualdas Kestutis Urbaitis 841

ATHM, Kroon ve digerleri-Hollanda davasinda!! “aile hayati” kavraminin
hangi iliskileri kapsadigini belirlerken, birlikte yasama, iligskinin siirekliligi,
sergilenen karsilikli ytikiimliiliiklerin niteligi vs. gibi ¢ok sayida faktoriin
dikkate aliabilecegini kaydetmistir.

AIHM, aile kavramuni Abdulazis, Caballes ve Balkandali-Birlesik Krallik
davasinda genis bir sekilde yorumlayarak “sadece fiilen var olan aile hayatinin
degil; belli durumlarda, kurulmas: amagclanan ailenin” de “aile hayat1”
kavrami i¢cinde degerlendirilebilecegini savunmustur. 2

ATHM ayrica kisiler arasindaki iliski sona erse dahi aile hayatinin
stirdiiriilebilecegini kaydetmistir; 6rnegin ebeveyn ve ¢ocugun birbirlerinin
refakatinden kargsilikli keyif almasi, ebeveyn arasindaki iliski bitmis oldugunda
dahi aile hayatinin temel bir unsurunu teskil eder (Keegan—Irlanda davasi),'®
cocugun devlet himayesine alinmas1 “dogal” aile iligkisini sona erdirmez (W. —
Birlesik Krallik).™*

AIHM E. B.—Fransa davasinda’®, Sozlesme'nin 8. maddesinin aile kurma
hakkini garantilemedigini ve “aile hayatina” saygi hakkinin sirf aile kurma
istegini glivenceye almadigini belirterek Sozlesme’nin 8. ve 12. maddelerinin
farkli oldugunu kabul etmistir. AIHM, S6zlesme'nin 12. maddesindeki “aile”
kavramini 8. maddedekinden daha dar bir sekilde yorumlar. 12. maddedeki
kavram sadece ebeveynler ile cocuk arasindaki iliskiyi degil, en azindan
ailenin olusturulmasi asamasinda iki ebeveyn arasindaki iliskiyi de igerir.

Aile kavraminin sadece ebeveynlerin ¢ocuklariyla olan iligkilerini degil
yakin akrabalar arasindaki baglar1 da kapsadigr yukarida sozii edilen Marckx-
Belgika davasinda ortaya konmustur. ATHM buna &rnek olarak biiyiikanne-
biiyiikbaba ile torunlar arasindaki iliskiden bahsetmistir. Sonraki davalarda
ATHM aile kavramini gelistirerek erkek kardes ve kiz kardeslerin “aile

11 ATHM'nin 27 Ekim 1997 tarihli karar:.

12 ATHM'nin 28 May1s 1985 tarihli karari.
13 ATHM'nin 26 Mayis 1994 tarihli karart.
14 ATHM'nin 8 Temmuz 1987 tarihli karar1.
15 ATHM’nin 22 Ocak 2008 tarihli karar:.
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hayatim1” (El Boujaidi-Fransa),’® evlat edinen ebeveynler ile evlat edinilen
cocugun “aile hayatim” (Soderbiick-Isvec)”” ve kadinliktan erkeklige gecmis bir
transsekstiel, onun kadin partneri ve tiip bebek yontemiyle dogmus ¢ocugun
“aile hayatim1” (X., Y. ve Z. -Birlesik Krallik) da “aile hayat1” kavrami icinde
degerlendirdi.’

Sunu da kaydetmek gerekir ki, ATHM Mazurek-Fransa, Karner-Avusturya
ve Serife Yigit-Tiirkiye davalarinda® aile kavramini agiklarken, geleneksel
ailenin korunmasin kisilere kars: farkli tutumlar: hakli gostermek igin 6nemli
ve gegcerli bir sebep olarak tanimistir. Ancak bdyle bir durumda dahi olgiiliilitk
ilkesine uyulmasi gerekir. AIHM Karner-Avusturya davasinda, geleneksel
ailenin korunmasi amaciyla Devlet tarafindan alman bir 6nlemin olgiiliiliik
ilkesine uygunlugunu incelerken, ayni cinsiyetteki kisilerin bir aile olarak
birlikte yasamasina hukuken aile statiisii taninmasinin miimkiin olup olmadig:
sorusuna cevap vermek zorunda kald. AiHM’ye gore, devletlere taninan
takdir hakkinin dar oldugu konularda (ki cinsiyete veya cinsel tercihe dayali
olarak kisilere farkli muamele yapilmasi boyle bir durumdur) 6lgiiliiliik ilkesi
sadece segilen onlemin ulagilmak istenen amaci gergeklestirmeye uygun olmasi
anlamina gelmez; ayn1 zamanda, belirlenen amaca ulasmak icin belli insan
kategorilerinin (bu durumda homoseksiiel iliski yasayan kisiler) bu dnlemin
uygulama kapsamindan c¢ikarilmasimin neden gerekli oldugunun da acikca
ortaya konmasm gerektirir. AIHM, Avusturya’min homoseksiiel bir kisiyi
birlikte yasadig1 kisinin aile iiyesi olarak tanimay1 reddetmekle S6zlesme’nin 8.
ve 14. maddelerini ihlal ettigine karar vermistir.

Ayni cinsiyetten olan davacilarin Sozlesme’'nin 12. maddesine atifta
bulunarak devlet kurumlarinin kendilerinin evlenme imkanini reddettigini
iddia ettikleri Schalk ve Kopf-Avusturya davasinda?’, ATHM evlenme hakkinin
tim durumlarda farkli cinsiyetteki iki kisi arasindaki evlilikle sinirlanmasi
gerektigini diistinmedigini kaydetmistir. Ancak AIHM, aym cinsten evliliklere
izin verip vermeme meselesinin Uye Devletlerin ulusal hukukuyla

16 ATHM'nin 26 Eyliil 1997 tarihli karari.

17 ATHM'nin 28 Ekim 1998 tarihli karari.

18 ATHM'nin 22 Nisan 1997 tarihli karari.

19 ATHM'nin 1 Subat 2000, 24 Temmuz 2003 ve 20 Ocak 2009 tarihli kararlari.
20 ATHM'nin 24 Haziran 2010 tarihli karar.
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diizenlenmesine birakilmasini savunmustur. AIHM ayrica, evliligin bir
toplumdan digerine biiyiik farklilik gosterebilen koklii sosyal ve kiiltiirel
anlamlar1 olmasindan dolayi, toplumun ihtiyaglarini en iyi ulusal mercilerin
degerlendirecegini ve yanitlayacagini da kaydetmistir. ATHM'ye gore, birgok
devlette son on yilda ayni cinsten giftlere yonelik toplumsal tutumlarda hizli
bir doniistim gergeklesmistir, o zamandan beri 6nemli sayida devlet bu giftlere
yasal taninma saglamistir. AB hukukunun beli hiikiimleri de aymi cinsten
ciftleri “aile” kavramina dahil etmeye yonelik artan bir egilimi yansitmaktadir.
Bu dontistimiin 15181nda, AIHM farkli cinsten bir ciftin aksine, ayni cinsten bir
ciftin Madde 8 cergevesinde “aile hayatim1” yasayamayacagi goriisiinii
siirdiirmenin yapay oldugunu diisiinmektedir. ATHM bu nedenle, siirekli bir
iliski yasayan aym cinsten iki kisinin yaptig1 basvuruda, bagvuru sahiplerinin
iligkilerinin stirekli bir iliski yasayan farkl cinsten iki kisinin iligkisi gibi “aile
kavrami1” kapsamina girdigini savunmustur.

ATHM'nin igtihat hukukuna gore, Sézlesme'nin 8. maddesinin bireylerin
aile iliskilerini savunduguna fakat ailenin bir kurum olarak savunulmadigina
da dikkat etmek gerekir. ATHM, 1 Subat 2000 tarihli Mazurek—Fransa kararinin
girisinde,?! aile kurumunun tarihsel, sosyolojik hatta hukuki acidan
sabit(degismez) bir sekilde tanimlanamayacagini kaydetmektedir.

3.2. Avrupa Birligi'nde Aile Kavrami

Uye Devletlerin toplumlarinin farkli gelenekleri ve toreleri ile diger
sebepler, AB’de fiilen ortak bir aile politikasi bulunmamas: olgusunu
belirlemistir. AB hukukunda bir kurum olarak ailenin korunmasi 6zellikle su
koruma tiirlerinin belirtilmesiyle pekistirilmistir: Hukuki, ekonomik ve sosyal.

ABAD'1n igtihat hukukunda, Topluluk Hukukunun Roma’da 4 Kasim
1950'de imzalanan Insan Haklarinin ve Temel Ozgiirliiklerin Korunmasi
Sozlesmesi'yle temin edilen ve Topluluk Hukukunun ortak ilkeleri gibi Uye
Devletler i¢in ortak olan anayasal geleneklerden tiireyen temel haklar:
korudugu vurgulanmistir. Bunlar her seyden Once Sozlesmenin 8.

21 ATHM'nin 1 Subat 2000 tarihli karari.
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maddesinde saglanan ailenin korunmasi hakkiyla alakalidir.?? Dolayistyla
ABAD, aile hayatina saygi hakkinin AB'nin genel hukuk ilkelerinin bir bileseni
oldugunu tanimis ve bu yargiyr desteklemek igin ATHM'nin igtihat hukukunu
tekrarlamistir.

AB hukuku aile kavrami i¢in genel bir tamim yapmamaktadir. ABAD
Hukuk Sozciisti Eleanor V. E. Sharpston,? ailenin tanimina iliskin tartismasiz
bir kural olamayacagr gorlisiindedir. Cocuklarin evlenmesi {izerine
ebeveynlerle olan aile iligkilerinin korunup korunmadigy, ilgili tiim faktorleri
derinlemesine degerlendirmek suretiyle her durum igin ayrica karara
baglanmasi gereken bir meseledir.

Burada ABAD’in aile kavramiyla baglantili igtihat hukukunun birkag
boyutuna isaret etmekle yetinecegiz. Oncelikle, AB’de aile iiyelerinin birlesme
hakkinin Uye Devletlerde birdrnek uygulamasinin saglanmasi igin tiim
Topluluk’ta birornek bir sekilde yorumlanmas: gereken “aile tiyesi” kavram
tanimlanmustir.?* Tkinci olarak, sadece “gekirdek ailenin” iiyeleri (es, esin resit
olmayan cocuklar1), Uye Devletler tarafindan birlesme hakki kapsaminda
degerlendirilmesi zorunlu olan aile tiyeleri olarak kabul edilir; ailenin diger
iiyelerinin, Ornegin esin evlenmemis resit ¢ocuklarmin ya da evlilik dis1
partnerin (onaylanmis uzun siireli iliski veya kayith partnerlik) bu hak
kapsamina alinip alinmamasi Uye Devletlere birakilir.?s Ugiincii olarak, AB
hukuku uyarinca aile durumu ve medeni halin diizenlenmesi Uye Devletlerin
yetki alanlarinda olsa da, Uye Devletler bu yetkiyi kullanirken Topluluk
Hukukuna, ozellikle ayrimclik yapmama ilkesiyle ilgili hiikiimlerine
uymalidir (yani partnerler ve esler ayni kosullarda ise, partnerlere eslerden
daha az deger verilemez).?* AB Hukuku, “evlilik dis1 partnerlik” kavraminin

22 11 Temmuz 2002 tarihli ABAD karar1 Carpenter (C-60/00, Madde 41) ve 23 Eyliil 2003 tarihli
karar Akrich (C-109/01, Madde 58).

23 Fatima Pehlivan-Staatssecretaris van Justitie davasinda (C-484/07) Hukuk Sozciisii E. Sharpston’in
goriisii.

24 Bkz: 30 Eyliil 2004 tarihli ABAD karar1 Ayaz (C-275/02).

25 Bkz: 27 Temmuz 2006 tarihli ABAD karart Avrupa Parlamentosu—Avrupa Birligi Konseyi (C-
540/03).

26 Bkz: Maruko-Versorgungsanstalt der deutschen Biihnen davasinda 1 Nisan 2008 tarihli ABAD

karar1 (C-267/06) ve Jiirgen Romer-Freie und Hansestadt Hamburg davasinda 10 Mayis 2010 tarihli
karar (C-147/08).
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evlilikle belli benzerlikleri oldugu seklinde tanimlanmasina izin verir, ancak
evlilik dis1 partnerligin evlilige denk tutulmas: gerekmez.?”

3.3. Baz1 Yabanci1 Devletlerde Aile Kavrami

AB Uye Devletlerinin anayasa mahkemelerinin igtihadinda aile
kavraminin yorumu birornek degildir; aile, toplumda belli bir donem hakim
olan aile hayati bigimlerinin ¢ogunlugunun yani sira toplum yasamindaki
demografik, = ekonomik ve sosyal degisimler dikkate alinarak
tanimlanmaktadr.

Ornegin Cek Cumhuriyeti Anayasa Mahkemesi, Slovenya Cumhuriyeti
Anayasa Mahkemesi ve Hirvatistan Cumhuriyeti Anayasa Mahkemesi oldukca
liberal bir aile anlayisin: benimsemektedir.

Cek Cumbhuriyeti Anayasa Mahkemesi, 20 Subat 2007 tarihli kararinda,
ailenin oncelikle biyolojik bir baglanti, ardindan yalnizca daha sonra bir yasal
cerceveyle tanimlanan bir sosyal kurum oldugunu; ailenin aralarinda yakin
kan baglar1 bulunan, psikososyal, duygusal, ekonomik vs. olarak ilgili kisilerce
olusturulan bir topluluk oldugunu; toplumsal gerceklik diizeyinde aile
kavraminin ¢ok degisken oldugunu (yukarida belirtildigi iizere, Avrupa’da
ailenin toplumsal gercekligi art arda dontistimlere ugramis ve bunlar
vasitasiyla geleneksel aile kavrami bariz bigcimde gittik¢e ayrismis ve ailenin ve
aile hayatinin yasal diizenlemesi de kagmilmaz olarak bu doniisiimlere ayak
uydurmak zorunda kalmistir); aile kurumuna taninan yasal korumadan evlilik
kurumu disinda yasayan bir sosyal grubun ya da kan bagiyla baglanti
olmayan, aralarinda yukarida belirtilen duygusal ve diger baglar bulunan
kisilerin (cift olarak yasayan kisiler, ebeveynlerden birinin bagka bir iligskiden
dogmus c¢ocuguyla Dbirlikte beraber yasayan partnerler vs.) de
faydalanabilecegini savunmustur.

Slovenya Cumhuriyeti Anayasa Mahkemesi, 28 Mayis 1998 tarihli
kararinda, yasal olarak aile seklinde tamimlanan bir canli toplulugunun

%7 Bkz: Avrupa Topluluklart Komisyonu-Anton Pieter Roodhuijzen davasinda Avrupa Topluluklart
Asliye Hukuk Mahkemesi'nin (1 Aralik 2009'dan itibaren Genel Mahkeme) 5 Ekim 2009 tarihli
karar1 (T-58/08 P).
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yalnizca ebeveynlerden ve c¢ocuklardan olusmasmin zorunlu olmadigim
savunmustur. Aileyi tanimlayan yasal hiikiimleri yalnizca iki yetiskin ve bir
cocuktan olusan bir canli toplulugun aile sayildig1 ya da bir canli toplulugun
ebeveynlerden birinin 6lmesi sonucunda aile yasal statiisiinii kaybetmesi
gerektigi seklinde yorumlamak miimkiin degildir. Dolayisiyla bir veya daha
fazla ¢ocukla birlikte bir anneden olusan bir toplulugun da aile sayilmas:
gerekir.

Hirvatistan Cumhuriyeti Anayasa Mahkemesi, 18 Nisan 2007 tarihli
kararinda, evliligin ve orfi evliligin anayasal olarak taninan birliktelikler
oldugunu kaydetmistir; Anayasa aile konularinda evlilik ile orfi evlilik
arasinda ayrim yapmaz; her iki birliktelik Anayasa’da taninmistir ve ikisi de
kanunla diizenlenmistir.

Macaristan Anayasa Mahkemesi, Fransa Cumhuriyeti Anaysa Konseyi
ve Almanya Federal Anayasa Mahkemesi biraz daha tutucu bir aile kavrami
benimsemistir.

Macaristan Anayasa Mahkemesi 26 Subat 1990 tarihli kararinda “evlilik
ve ailenin toplumu meydana getiren vatandaslarin en temel ve en dogal
toplulugu oldugunu” savunmustur. Macaristan Anayasa Mahkemesi 15 Aralik
2008 tarihli kararinda ise Anayasa’da yer verilmis korumanin devletin sadece
mevcut evlilikleri korumaya degil, ayn1 zamanda vatandaslar1 olas: birlikte
yasama bicimlerinden evliligi secip aileler kurmaya tesvik eden (6rnegin
evlilik i¢inde yasayanlar i¢in avantajlar sunma) bir hukuki gevre olusturmaya
yonelik ilave ytktmlaligiinii igerdigini; yasama organimin farkli birlikte
yasama modellerine yonelik farkli diizenlemeler yapmak suretiyle aileyi
alternatif birliktelik modellerine karsi etkin bigimde korumas: gerektigini;
evlilige saglanan anayasal korumayi siirdiirmek adina evlilikten kasitli olarak
ve isteyerek kaginan birlikte yasama bigimlerinin evliligin kendisiyle aym
seviyede korumadan faydalanmamas: gerektigini; eslere verilmis hak ve
yikiimliliiklerin tamaminin evlenmeye hakki olup da yine de evlenmeyi
tercih etmeyen kisilere taninmamasi gerektigini; devletin Anayasa’da belirtilen
evlilik ve aile kurumlarini koruma yiikiimligiiniin evlilik bag1 disindaki
birlikte yasama bicimlerini korumaya iliskin herhangi bir yiikiimliiliik
getirmedigini kaydetmistir.
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Fransa Cumhuriyeti Anayasa Konseyi de 29 Temmuz 2011 tarihli
kararinda evliligin amacinin sadece ¢iftin kisisel, maddi ve manevi
ylukimliiltklerini temin etmek degil, aile kurumunun korunmasmi da
glivenceye almak oldugunu ve “es”ler ile “birlikte yasama anlasmasi yapmis
kisi”lerin farkli statiide degerlendirilmesi gerektigini belirterek, olen kisinin
ardindan emekli ayliginin birlikte yasadig1 kisiye (partnerine) degil yalnizca
olen kisinin esine verilebilmesini ongoren yasal diizenlemenin Anayasa’ya
aykir1 olmadig1 sonucuna varmustir.

Almanya Federal Anayasa Mahkemesi 9 Nisan 2003 tarihli kararinda,
“evlilik ve aile Devletin 06zel korumasindan faydalanmalidir” diyen
Anayasa’nin 6. maddesinin 1. fikrasinin ebeveynler ve cocuklardan olusan bir
topluluk olarak aileyi korudugunu ve bu baglamda ¢ocuklarin evlilik i¢i ya da
dist olmasmin herhangi bir 6nemi olmadigini belirtmistir. Federal Anayasa
Mahkemesi'ne gore, “aile ¢ocuklar ve g¢ocuklardan sorumlu olan ebeveyn
arasinda gercek, uzun siireli bir yetistirme (terbiye) iligkisidir.” Federal
Anayasa Mahkemesi sadece cocugun anne ve babasi ile birlikte yasamasin aile
olarak nitelendirmez; her iki ebeveynin de aslinda ¢ocugun sorumlulugunu
tasimasi halinde, cocugun Anayasa’nin 6. maddesinin 1. fikrasiyla korunan iki
ailesi olacagimi -anneli aile ve babali aile- kabul eder. Federal Anayasa
Mahkemesi 20 Eyliil 2007 tarihli kararinda ayrica Anayasa’nin 6. maddesinin 1.
fikras1 uyarinca, evliligin devletin 6zel korumasindan faydalandigini ve
devletin evliligi koruma ve destekleme yiikiimliiliigii altinda oldugunu; yasa
koyucunun bu anayasal ytikiimliiliigli izleyerek, 6rnegin bir erkek ve bir kadin
arasinda diger birlikte yasama bicimlerinden ziyade evlilik kurumuna 6ncelik
vermesi gerektigini savunmustur.

4. 28 Eyliil 2011 Tarihli Anayasa Mahkemesi Karari: Kararin Kabul
Edildigi Kosullar ve Aile Kavramina iliskin Anayasal Esaslar

28 Eylil 2011 tarihli karar oncesinde aile kurumu hakkindaki Anayasa
Mahkemesi i¢tihadi ¢ok smirli oldugu icin tilkedeki aile politikas: siyasal karar
odaklarmin aileye iliskin anayasal hiikiimlerle ilgili yorumlar1 ve gortisleriyle
sekillenmekteydi.

Aileye Tliskin Devlet Politikasi Konsepti hiikiimlerinin anayasaya
uygunlugu Anayasa Mahkemesi tarafindan bahsi gegen 28 Eyliil 2011 tarihli
kararda degerlendirildi. Fakat bu tarihe kadar, Litvanya’da gecerli olan aile
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politikas1 Parlamento ve Hiikiimet tarafindan benimsenen hukuki tasarruflarla
olusturulmaktaydi.

Litvanya Cumhuriyeti Hiikiimeti, aile politikasina iliskin esaslar1
pekistirmek ve aile kavramini tali hukuki tasarruflarda tanimlamak igin gesitli
girisimlerde bulunmustu. Ornegin Hiikiimet, 19 Mart 1996 tarihli, “Aile
Politikas1 Konsepti ve Eylemlerin Siireci” hakkindaki 362 sayili Karariyla,
ailenin “akrabalik, birbirine bagimlilik, sorumluluk ve yasal ya da toplumsal
olarak taminmis bir prosediirle onaylanmis iiveylik baglariyla baglanmis bir
kisiler toplulugu” olarak, genis ailenin “en az {i¢ kusaktan olusan bir aile”
olarak ve eksik ailenin “¢ogunlukla bir anne (bekar anne, bosanmis kadin, dul
vs.) olmak {iizere bir ebeveyn ve bir ¢ocuktan (¢cocuklardan) olusan bir aile”
olarak tanimlandig1 Resmi Aile Konseptini onayladi; 28 Ekim 2004 tarihli,
“Ulusal (Yerlesik) Niifus Politikas1 Stratejisinin Onaylanmas1” hakkindaki 1350
sayill Hiikiimet Karariyla onaylanan Ulusal (Yerlesik) Niifus Politikas
Stratejisinde, en biiyiik ilgi, baska hususlarin yani sira, aile refah1 alanindaki
“aile tiyeleri arasindaki karsilikli ilgilenme ve anlayisa dayanan ve kusaklarin
degismesini temin edebilen ve aileleri giiclendiren hukuki, sosyal ve ekonomik
kosullar yaratabilen ve eksiksiz igleyislerini temin edebilen bagimsiz ve
yasayabilir bir aile kurulmasini destekleme” temel stratejik hedefine
adanmustir.

Ailenin desteklenmesine yonelik bir¢ok kanunda (Litvanya Cumhuriyeti
Konut Edinme veya Kiralama ve Cok Daireli Evlerin Yenilenmesi i¢in Devlet
Destegi Kanunu, Litvanya Cumhuriyeti Cocuklara Yardim Kanunu, Litvanya
Cumhuriyeti Diistik Gelirli Ailelere ve Bekarlara Maddi Sosyal Destek Kanunu
gibi) dogrudan veya dolayl olarak farkl aile kavraminin degisik yonlerine yer
verilmigtir. Bu kanunlardaki aile taniminda temel kriterler, aile tiyelerinin
birlikte yasamasinin yani sira kisinin yasi, gelir durumu ve maddi yardim
alma ihtiyaciyla ilgilidir.

Aile kavrami, “aile iiyesi” kavraminin tamimlandigi kanunlarda da
(Litvanya Cumhuriyeti Ceza Kanunu, Litvanya Cumhuriyeti Medeni Kanunu,
Litvanya Cumbhuriyeti Yabancilarin Hukuki Statiisii Kanunu gibi) dolayl
olarak agiklanmistir. Bu kanunlarda kisinin yasi, egitim durumu vb. kriterler
onemli degildir; burada belirleyici olan, kisiye aile iiyesi niteligi kazandiran
kan akrabaligy, evlilik akrabalig1 ve diger yakin baglardir.
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Yukarida bahsedilen yasal diizenlemeler, Litvanya’da aile iligkilerinin
ailenin yalnizca evlilik temeli tizerine kurumus aileye kiyasla daha genis
manada anlasildigini gostermektedir.

Litvanya Anayasa Mahkemesi, aile kavramiyla ilgili anayasal hiikiimleri
yorumlama ihtiyaciyla hemen hemen yalnizca 28 Eylil 2011 tarihli karara
konu olan davada karsi karsiya kaldi. Bu davada Litvanya Cumhuriyeti
Parlamentosu'nun 36 tiyesi, 3 Haziran 2008 tarihli Parlamento karariyla
onaylanan Aileye iliskin Devlet Politikas1 Konsepti hiikiimlerinin Anayasa’ya
uygunlugunun denetlenmesini talep etti. Uyusmazlik konusu hiikiimler aile
kavraminin, uyumlu ailenin ve eksik ailenin tanimlarini igeriyordu: “Uyumlu
aile, tiim fyelerinin fiziksel, psikolojik ve ruhsal sthhatini temin eden
karakteristik aile islevlerini yerine getiren bir aileyi ifade eder” (Madde 1.6.2),
“genis aile, esler ve -varsa- ¢ocuklarimi (evlathik cocuklarini) ve birlikte yasayan
yakin akrabalarini ifade eder” (Madde 1.6.4), “eksik aile, evliligin sona ermesi
tizerine, ¢ocuklarin bir veya her iki ebeveynden mahrum kalmis oldugu bir
aileyi veya genis aileyi ifade eder” (Madde 1.6.6), “aile, esler ve -varsa-
cocuklarmi (evlathk ¢ocuklarini) ifade eder. Bir aile eksik veya genis olabilir”
(Madde 1.6.9).

Davacilar, anayasaya aykirilik iddiasin1 normlar hiyerarsisine iliskin su
gerekce ile desteklemekteydi: Aile, anayasal bir degerdir ve yasal aile
iliskilerinin kurulmas1 ve desteklenmesi herkes igin bir sosyal haktir;
dolayisiyla bu anayasal hakkin igerigi ve giivenceleri normlar hiyerarsisinde
kanun altinda yer alan Parlamento karar1 ile degil, ancak bir kanunla
belirlenebilir. Anayasa Mahkemesi bu davada gerekgeyle sinirli kalmayarak bir
yasal kategori olarak aile kurumu, aile hayatina saygi hakkinin igerigi ve
evlenme hakkimin igerigi gibi pek ¢ok onemli konuda goriislerini agiklama
firsatt bulmustur. Bu dava, aile kurumuna ilisin deger yargilarimin farkliligin
ortaya koymasi agisindan da ilgingtir.

Anayasa Mahkemesi'ndeki durusmada davaci temsilcileri, kanunlarin
Parlamento karar1 ile kabul edilen Aile Politikas1 Konseptinde yer verilen aile
tanimlarina uyumlu hale getirilmesi sonucunda devletin tek resmi kriter olan
evlilige dayanarak baz: ailelere daha fazla destek saglayacagini, diger ailelere
ise destek saglamayacagin1i ya da farkli tiirde destek saglayacagin;
ebeveynlerin birinden mahrum olan ya da ebeveynlerin evlenmeden birlikte
yasadigt ya da ayrt yasadig1 ailede dogmus cocuklarin ayrimciliga
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ugrayacagini; Konseptin uygulanmasi halinde, Anayasa’da ve Litvanyanin
uluslararas: taahhiitlerde bulundugu uluslararas: antlasmalarda yer verilmis
cocuk haklarinin ihlal edilecegini iddia ettiler. Davac temsilcilerine gore,
evlilik kriteri iizerinden yapilan farkli aile tanimlari Anayasa’yla uyumlu
degildi ve bir erkekle bir kadinin evlenmeden yasadig1 birlikteliklere karsi
acikca ayrimcilik igermekteydi. Davacilara gore, aile zorunlu olarak “cocuklar:
olan bir kadinla bir erkegin evliligi” biciminde yasanmasi gereken bir iligki
degildi.

Parlamento temsilcileri ise Anayasa’nin ¢ocuklarin dogup biiytidiigi ve
Ulusun temel degerlerinden biri olan, erkekle kadinin evliligi esasina gore
kurulan aileyi giivenceye aldigini; Konsepti hazirlayanlarin evlilik esasina gore
kurulan ailenin kisi ve toplum hayatindaki 6nemi iizerinde durarak bir ailede
yasamanin avantajlarin1 vurgulamay1 amacladigini belirttiler. Buna gore,
Parlamento tarafindan kabul edilen Aile Politikasi’'nin amaci, erkekle kadinin
evliligine dayal1 aile kurumunun giiclendirilmesidir.

Dolayisiyla Anayasa Mahkemesi bu davada kararmi verirken, karardan
once ve sonra yapilan degerlendirmeler 1s1§1inda toplumda kabul goren aile
kavramiyla zorunlu olarak ortiismeyen hatta yaygin aile anlayisindan biiyiik
Olctide farklilik gosteren anayasal aile kavramina agiklik getirmek zorunda
kald.

Aslinda Anayasa Mahkemesi'nin 28 Eyliill 2011 tarihli kararinda
Anayasa’dan dogan tek bir aile tanimi Onermedigini belirtmek gerekir.
Anayasa Mahkemesi kararinda, Anayasa’nin devlete kanunlar ve diger hukuki
tasarruflar araciligiyla, anayasal bir deger olarak ailenin korunmasinin yam
sira anne, baba ve c¢ocugun miimkiin olan her sekilde desteklenmesi ve
korunmasini saglayacak diizenlemeler yapma sorumlulugu yiikledigini
hatirlatan 13 Haziran 2000 ve 5 Mart 2004 tarihli kararlarina atif yapilmaktadir.
Anayasa Mahkemesi bu kararinda ayrica aile kavraminin Anayasa’da yer
verilen su boyutlarin1 da yorumlamuastir: Ailenin icerigi ve bicimi arasindaki iliski;
aile iliskilerinin katilimcilarina karst ayrimcilik yasagi ve Parlamentonun aile politikast
olusturma konusunda takdir yetkisi.

Ailenin igerigi ve bicimi arasindaki iliski: Anayasa Mahkemesi, Anayasanin
aile kurumuyla ilgili hiikiimlerini yorumlarken, “anayasal aile kavraminn aile
iyeleri arasindaki karsilikli sorumluluga, anlayis, duygusal yakinlik, yardim
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ve benzeri iligkilere ve belli haklar1 ve sorumluluklar: tistlenmeye yonelik
gonillii kararliliga, yani iligkilerin icerigine dayandigini, bu iligkilerin ifade
bi¢iminin anayasal aile kavramu icin biiytik bir anlami1 olmadigin1” vurgulada.

Anayasa Mahkemesi, anayasal aile kavramimin yalmizca evlilik
kurumundan tiiretilemeyecegini kaydetti. Evlilik ve aile kurumlarinin ikisine
de Anayasa’nin 38. maddesinde yer verilmis olmasi, kuskusuz evlilikle aile
arasinda ayrilmaz ve tartisilmaz bir iliskiyi gosterir; evlilik, aile iligkilerinin
olusturulmasi i¢in anayasal aile kurumunun dayanaklarindan biridir; toplum
hayatinda tartismasiz olarak istisnai degere sahip ve Ulus ile devletin
yasamasinu ve tarihsel idamesini temin eden, tarihsel olarak yerlesmis bir aile
modelidir. Bununla birlikte evlilik kurumuna verilen énem, Anayasa’nin 38.
maddesinin 1. fikrasi kapsaminda, evlilik esasma gore kurulmus olanlar
disinda kalan, nikah kiymadan birlikte yasayan bir erkekle bir kadmin iligkisi
gibi, kaliaa duygusal yakinlik baglari, karsilikli anlayis, sorumluluk, saygi,
cocuklarin ortak biiyiitiilmesi ve benzer unsurlara ve anayasal annelik, babalik
ve cocukluk kurumlarimin temelini olusturan belli hak ve sorumluluklar:
tistlenmeye yonelik goniillii kararliliga dayali olan ailelerin korunmadig:
anlamina gelmez.

Aile iligkilerinin katilimcilarina karst ayrimcilik yasagr: Anayasa Mahkemesi,
devletin Anayasa’nin 38. maddesinin 1. fikrasindan dogan, kanunlar veya
diger hukuki tasarruflar vasitasiyla, bir anayasal deger olarak ailenin
korunmasini saglayacak bir hukuki diizenleme yapma gorevinin yalnizca
devletin, bir ailenin diizenli isleyisi igin 6n kosullar olusturulacag, aile
iliskilerinin ~ giiclendirilecegi ve aile tyelerinin haklarinin ve mesru
menfaatlerinin savunulacagi hukuki diizenlemeyi tesis etmeye dair
yukimlilagiinii degil, ayn1 zamanda devletin kanunlar ve diger hukuki
tasarruflar vasitasiyla aile iligkilerini aile iliskilerinin belli katilimcilarma
(0rnegin birlikteliklerini evlilik sekilde tescil etmeden birlikte yasayan bir
erkekle bir kadin, onlarin ¢ocuklar: (evlatlik ¢cocuklari), ¢cocuk (evlatlik ¢cocuk)
yetistiren tek ebeveyn) karsi ayrimciliga yonelik olusturulmus 6n kosullar
olmayacak sekilde diizenlemeye dair ytikiimliiliigiinii de igerdigini vurguladi.

Parlamentonun aile politikast olusturma konusunda takdir yetkisi: Anayasa
Mahkemesi, Parlamentonun yasama giiciine sahip organ olarak, aile politikasi
gibi toplumsal hayatin gesitli alanlarinda devlet politikas1 olusturmaya ve bu
dogrultuda hukuki tasarruflar vasitasiyla bu alanlardaki toplumsal iliskileri
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diizenlemeye yonelik genis takdir yetkisine sahip oldugunu kabul etmekle
birlikte Parlamentonun aile politikas1 gibi kamu ve devlet hayatinin belirli
alanlarinda devlet politikast olusturmak icin yetkilerini kullanirken,
Anayasa’daki ilke ve kurallara uymakla yiikiimlii oldugunu hatirlatti.
Anayasada, biitiin devlet organlarinin hukukun stiinliigii ilkesine uygun
olarak faaliyette bulunacagl Ongoriilmiistiir. Parlamento da anayasal
yetkilerini kullanirken, ornegin aile kurumuna iliskin kavramlar:1 formdiile
ederken ya da hukuki tasarruflar vasitasiyla aile iligkilerini diizenlerken, insan
haklarimnin korunmasi, insan onurunun korunmasi ve 6zel hayata saygi ilkeleri
gibi, anayasal gereklilikleri gozetmek zorundadir. Ote yandan, Parlamentonun,
kanunlar ve diger hukuki tasarruflar vasitasiyla aile iliskilerini diizenleme ve
hukuki diizenlemelerin bir konusu olarak aileyi tanimlama siirecinde, hukuki
iligkilerin 6znelerinin i¢inde bulundugu sartlar gibi, diizenleme kapsamindaki
iliskilerin somut kosullarin1 da dikkate almas: gerekir.

Anayasa Mahkemesi, Parlamentonun aileye iligskin devlet politikasinin
esaslarini, hedeflerini, ilkelerini, eylem siireglerini ve islevlerini belirlerken, bu
politikadaki temel tercihlerin sekillenmesi icin, Aile Politikas1 Konsepti
kapsaminda ailenin nasil tanimlanacag konusunda karar almaya yetkisi
oldugunu kabul etmektedir. Ancak Anayasa Mahkemesi'ne gore, Parlamento
Aileye Tligkin Devlet Politikastnin uyusmazlik konusu hiikiimlerinde aile
kavramini anayasal hiikiimlere gore dar bicimde tanimlamistir. Bir bagka
deyisle, aileyi sadece evli bir kadin ve erkek ile ¢cocuklarinin (evlathklarinin)
birlikteligi olarak tanimlayan Parlamento, Anayasa’nin 38. maddesinin 1. ve 2.
fikralarindan kaynaklanan bir anayasal deger olarak ailenin evlilik dis
birlikteligi de kapsadigini g6z ard1 etmistir.

5. Litvanya Halkinin 28 Eyliil 2011 Tarihli Anayasa Mahkemesi
Kararina Tepkisi

Aile kavramiyla ilgili tartismalar aslinda 28 Eyliil 2011 tarihli Anayasa
Mahkemesi kararindan ¢ok once ortaya ¢ikmisti.

Aile kurumu hakkinda toplumda yerlesmis bakis acilarindan biri en iyi
bicimde eski Anayasa Mahkemesi yargicc ve Anayasa metninin
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hazirlayicilarindan biri olan Prof. E. JaraSitnas?® tarafindan 2007 yilinda
yapilan bir degerlendirmede ifadesini bulmustur. Profesor ilk once
Anayasa’nin metnini analiz ederek kendi fikrince anayasal aile kavraminin
bazi énemli boyutlariin altimi ¢izmistir: Genel olarak bakildiginda, ailedeki
tiim iligkilerin hukuken tanimlanmasi miimkiin olmayabilir; Anayasaya gore,
evlilik ile aile arasinda ayrilmaz bir bag vardir; evlilik erkekle kadinin 6zgiir
rizalart sonucu kiyilan nikah esasina dayamnir, erkekle kadin arasindaki diger
birlikte yasama bicimleri Anayasa kapsaminda evlilik olarak taninmayabilir;
aile oncelikle ebeveynlerin, ¢ocuklarin ve diger yakin akrabalarin akrabalik
baglar ile bir araya geldigi bir topluluk olarak anlasilir; Anayasa’ya gore, aile
iliskilerini diizenlerken ¢ocugun haklarma her zaman oncelik verilmelidir;
Anayasa sekli aileden ziyade etkin ve isleyen bir aile kavramini giivence altina
alir.

Aile konusuna iligkin biraz daha radikal ve cogunlukla esas olarak
birbirilerine zit bakis acilari, 28 Eyliil 2011 tarihli Anayasa Mahkemesi
kararinin kabuliiniin hemen 6ncesinde ve sonrasinda kamusal alanda ifade
edildi. Icerikleri, cesitli basmn araclarinda yer alan yayinlarin bagshklarindan
anlasilabilir. Bu yayinlarin bir kismi, Parlamento tarafindan benimsenen Aileye
lliskin Devlet Politikasi Konseptindeki muhafazakar aile anlayisini
elestirmekteydi. S6z konusu yayinlar su tiir bagliklarla Aile Politikasina kars:
citkmaktaydi: “Aile Politikas1 Konsepti-Biitiin Avrupa Birligi oniinde bir
Utang”, “Aile Igin-Devletin Vurdugu bir Dizgin mi?” ve “Litvanya ATHM’ye
Uymay1 Istemiyorsa Avrupa Kurumlarindan Ayrilabilir”. Ote yandan, Aile
Politikas1 Konseptinde benimsenen muhafazakar bakis acisi igin olumlu
degerlendirmeler de yapilmaktaydi: “Aile Konsepti: Sorumluluk Duygusunun
Zaferi”, “Parlamento Geleneksel Aile Konseptini Destekliyor” ve “Aile,
Duygulardan dolay1 Degil Kamusal Ahlaki Yiiktimliiliikten Dolay1 Kurulur”.

Anayasa Mahkemesi 28 Eyliil 2011 tarihli karariyla Aile Politikasi
Konseptinin hiikiimlerinin anayasaya aykir1 olduguna hiikmetti. Aile
Politikasmnin “uyumlu aile”, “¢ok cocuklu aile”, “genis aile”, “kriz yasayan
aile”, “eksik aile”, “sosyal risk tasiyan aile” gibi kavramlari sadece evlilik

olclitiine gore tanimlamasi nedeniyle verilen iptal kararmin ardindan bazi

28 Jaragitinas E. The Bases of the Family Concept in the 1992 Constitution of the Republic of
Lithuania. 12 Ekim 2007'de Parlamentoda diizenlenen “Family in a Changing Society”
konferansinda sunulan rapor.
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parlamenterler Anayasa Mahkemesi'nin kararmi bir anayasa degisikligi
yoluyla asma girisiminde bulundular. 15 Aralik 2011’de iktidar kanadindan 98
Parlamento tiyesi (iktidar partisinin 141 iiyesinden 98’i) Litvanya Cumhuriyeti
Anayasasi’nin 38. Maddesinin Degistirilmesi Hakkinda Kanun Teklifi sunarak
muhafazakar aile modelinin Anayasa’da giivence altina alinmasini, yani “ailenin
erkekle kadmin 06zgiir rizalar1 sonucu kiyilan nikah esasina dayandiginin”
Anayasa metninde agikga belirtilmesini teklif ettiler. Anayasanin Degistirilmesi
Hakkinda Kanun Teklifinin gerekcesinde, baska hususlarin yam sira,
“Anayasa Mahkemesi kararinda aciklanan aile kavramina en uygun modelin
erkek ve kadmin nikah kiyarak birlikte yasama modeli oldugu, bu usuliin
insanhigin dogusundan beri var oldugu” belirtilmekte, “ailenin erkek ve
kadinin karsilikli 6zgiir rizalariyla kiyilan nikah temelinde kuruldugunun
kabul edilmesini 6ngdren Kanun Teklifinin amacinin evlilik ile aile arasindaki
ayrilmaz ve tartisilmaz bagi tanimak oldugu” kaydedilmekteydi.

Sunu da belirtmek gerekir ki, Hiikiimet, “Litvanya Cumhuriyeti
Anayasasi’nin 38. Maddesinin Degistirilmesi Hakkinda (XIP-3981 Sayih)
Kanun Taslag1” hakkindaki 7 Mart 2012 tarihli ve 270 sayili Karariyla,
Parlamentoya bu teklifi degerlendirmeye almasini 6nerirken Parlamentonun
dikkatini su hususa c¢ekmistir: “Teklif edilen anayasa degisikligi nikah
kiyilmasr ile aile kurulmasi arasinda bir baglanti kurarak, yalnizca yasal aile
iligkilerinin hukuk nezdinde tanindig1 mevcut durumu teyit etmektedir; ancak
bu diizenleme birbirlerine akrabalik baglariyla bagh kisilerin de aile kavram
icinde degerlendirilmesini engellememeli, birlikte yasayan Kkisilerin ozel
hayatina miidahale edilmesine izin vermemeli ya da ¢ocuklara garanti edilen
destegi azaltmamalidir”.

S0z konusu teklife cevaben, 20 Aralik 2011 tarihinde Parlamentoya
Anayasa’daki mevcut diizenlemeye gore hayli liberal bir aile taniminin kabul
edilmesi yoniinde bir teklif sunuldu. Bu teklifin sahipleri, Anayasa metninde
“tiim aile bigimlerinin esit oldugu” yoniinde bir diizenleme yapilmasini talep
etmekteydi. Buna gore; ailenin, annenin, babanin ve c¢ocuklarin “ailenin
kurulus sekli ne olursa olsun” Devletin korumas1 ve gozetimi altinda oldugu
Anayasa’da agikga belirtilmelidir.
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6. Sonuclar

ATHM, ABAD ve yabanci devletlerdeki mahkemelerin igtihatlarina gore,
aile kavramimin birden cok anlami oldugu agiktir. AIHM ictihadi, hangi
iligskilerin “aile hayat1” i¢cinde kabul edilebilecegine iliskin olarak biitiinciil ve
sonlanmis bir liste sunmaz; aile ve aile iiyesi kavramlarimi tanimlarken,
biyolojik veya hukuki baglantilara degil, fiili yiikiimliiliikler ve giiven
iliskilerine oOncelik verir. ABAD ictihadinda ve AB hukukunda ise aymni
kavramlarin tanimi verilirken, dogrudan kan bag: iliskilerine ve hukuki
iligkilere ©ncelik verilir. Belli bir donemde toplumda hakim olan birlikte
yasama bicimlerinin ¢oklugunun yani sira toplumsal hayattaki demografik,
ekonomik ve toplumsal degisimler, AB’ye Uye Devletlerin Anayasa
Mahkemeleri tarafindan aile kavrammmin igerigi konusunda ortak bir ¢izgi
belirlenmesini giiclestirmektedir. Bazi devletlerin (6rnegin Cek Cumbhuriyeti,
Slovenya, Hirvatistan) Anayasa Mahkemeleri daha liberal, diger devletlerin
(0rnegin Macaristan, Fransa, Almanya) Anayasa Mahkemeleri ise daha
mubhafazakar bir aile anlayisin1 benimseyebilmektedir.

Litvanya’da uzun siire boyunca aile kavrami Anayasa metninin yasama
organi tarafindan yorumlanmasi sonucunda tanimlanmistir, bu nedenle ne
toplumda ne de hukuk diizeninde aile kavraminin tanimina iliskin genel kabul
goren, ortak bir tanim bulunmaktayda.

Aile kavramina iliskin resmi bir anayasal doktrin esas olarak Anayasa
Mahkemesi'nin 28 Eyliil 2011 tarihli karar1 ile ortaya ¢ikti. Anayasa Mahkemesi
bu kararinda ailenin Anayasa’dan kaynaklanan tek bir tanimini yapmamustir.
Anayasa Mahkemesi, ailenin icerii ve bicimi arasmndaki iliskiyi yorumlarken,
anayasal aile kavraminin yalnizca evlilik kurumundan tiiretilemeyecegini; aile
iliskisinin aile {iyeleri arasinda karsilikli sorumluluk, anlayis, duygusal
yakinlik, yardim ve benzeri iligkiler ile belli haklar1 ve sorumluluklar
tistlenmeye yonelik goniillii kararlilik esasina dayandigini; bu iliskilerin ifade
biciminin aile kavrami igin belirleyici olmadigin1 kaydetmistir. Anayasa
Mahkemesi ayrica Anayasanin aile iliskilerinin katilimcilarina kars: (6rnegin;
birlikteliklerini evlilik olarak tescil etmeksizin birlikte yasayan bir erkekle bir
kadin, birlikte yasayan erkekle kadinin cocuklar: ya da evlatliklari, cocuk ya da
evlathk yetistiren anne/baba vb.) ayrimcilik yasagini giivenceye aldigim
vurgulamistir. Anayasa Mahkemesi ayni1 zamanda Parlamentonun aileye iliskin



devlet politikas: olusturma konusunda genis bir takdir yetkisine sahip oldugunu
kabul etmistir; ancak Parlamento bunu yaparken, Anayasa’y1 ve haklarin
esitligi, insan onuru ve 6zel hayata sayg1 gibi Anayasa’dan dogan gereklilikleri
gozetme yiiktimliliigi altindadir.
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CERTAIN CONSTITUTIONAL ASPECTS OF THE
FAMILY CONCEPT IN LITHUANIA

Romualdas Kestutis Urbaitis®

1. Introduction

It is recognised! that a place of the family is special in the system of
values of every state. The most part of society appreciates family more than
other things as it ensures emotional security, it is an ideal small social group
which creates favourable and safe conditions to raise and bring up children, it
is the main cell of society, etc. The society is no longer a monolith of one nation,
culture, religion or ideology, thus, it needs to be recognised that there is not
any (and most probably, there cannot be) uniform family concept. The
different attitude towards the family concept is determined by various factors,
such as historical and cultural heritage, nationality, religion or belief, social
reality.

The family concept is directly related also to human rights, inter alia the
right to respect for family life, marriage.

Special attention for the protection of human rights and other democratic
institutes are typical of the Constitution of the Republic of Lithuania, as well as
other “constitutions of the fourth wave of the world constitutionalism”,? it

“President of the Constitutional Court of the Republic of Lithuania
1'V. Mikelénas. Seimos teisé [Family Law]. Vilnius: Justitia, 2009, pp. 15-22.

2 The constitutions adopted by Eastern and Central Europe at the end of the XXth century are
called the constitutions of the fourth wave of the world constitutionalism (see: Jarasitnas E.
Konstituciné kontrolé: keletas minciy apie zZmogaus teisiy apsaugos matmenj [Constitutional
Review: Some Thoughts About the Dimension of Human Rights Protection]. Konstituciné
jurisprudencija: Lietuvos Respublikos Konstitucinio Teismo biuletenis, 2009, [No.] 4 (16), p. 167).
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enshrines also respect of the right to family life, marriage, as well as the
institutes of family and marriage.

This report is designed for the constitutional family concept consolidated
in Lithuania. The attitudes towards the family as a legal category which are
prevailing in the acts adopted by the European Court of Human Rights
(hereinafter referred to as the ECHR), as well as in the Member States of the
European Union (hereinafter referred to as the EU) and some other foreign
states will be discussed. The official constitutional doctrine formed in the
ruling of the Constitutional Court of the Republic of Lithuania of 28 September
2011, which was adopted while investigating the constitutionality of the
provisions of the State Family Policy Concept (hereinafter also referred to as
the Concept, the State Family Policy Concept) approved by Resolution of the
Seimas of the Republic of Lithuania No. X-1569 “On the Approval of the State
Family Policy Concept” of 3 June 2008, will also be presented, the
circumstances of adoption of this ruling, the reaction of the society, scientists
and Members of the Seimas towards certain aspects of the constitutional family
concept revealed in it will be described.

2. The Constitutional Family Concept Before the Constitutional Court
Ruling of 28 September 2011

In Lithuania, the principle attitude towards the family is expressed in the
Constitution of the Republic of Lithuania which was adopted in the
referendum of the Nation on 25 October 1995.

The text of the Constitution does not include a separate chapter
dedicated for the family, however, Article 38 thereof expressis verbis establishes
the following: “The family shall be the basis of society and the State”
(Paragraph 1), “Family, motherhood, fatherhood and childhood shall be under
the protection and care of the State” (Paragraph 2), “Marriage shall be
concluded upon the free mutual consent of man and woman” (Paragraph 3).
Various aspects of the family concept are also enshrined in other provisions of
articles of the Constitution, inter alia in the provision of Paragraph 1 of Article
39, whereby the state takes care of families that raise and bring up children at
home, and renders them support according to the procedure established by
law, in the provision of Paragraph 4 of Article 22, whereby the law and the
court protect everyone from arbitrary or unlawful interference in his private
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and family life, in the provision of Paragraph 5 of Article 26, whereby parents
and guardians take, without restrictions, care of the religious and moral
education of their children and wards according to their own convictions, in
the provision of Article 31, whereby it is prohibited to compel one to give
evidence against his family members or close relatives, in the provisions of
Article 146, whereby the state takes care of and provides for the families of
servicemen who lost their lives or died during the military service, also
whereby the state provides for the families of the citizens who lost their lives
or died in defence of the state.

The constitutional provisions, which are related to the family concept,
confirm the meaning of the family as a protected and fostered constitutional
value and are the basis of the state family policy. The legal meaning of these
provisions are to be assessed while taking account of the fact that the
Lithuanian legal system is based on the principle of the supremacy of the
Constitution, under which, the Constitution is an act of supreme legal power,
the supreme law, and the measure of lawfulness and legitimacy of all the other
legal acts.? Therefore, the legislator, in the procedure of formation of the family
policy, and other state institutions, while implementing it, must assess the
constitutional provisions, which constitute the family concept, and follow
them.

It needs to be noted that the Lithuanian Constitution, as it is specified in
Paragraph 1 of Article 6 therein, is “an integral and directly applicable act”, its
provisions are construed separately in each case and everyone who reads the
concrete provisions, may be considered as the ones applying them.

The Lithuanian Constitution virtually enshrines the so-called Kelsen’s
model of constitutional control. The official and the only interpreter of the
Constitution is the Constitutional Court and the official constitutional doctrine
formed by it is of no less importance than the provisions of the Constitution.
The doctrine reveals the content of various constitutional provisions, their
interrelations, the balance between the constitutional values, and the essence of
the constitutional legal regulation as a single whole; it might also be specified

3 The Republic of Lithuania Constitutional Court ruling of 13 December 2004. Official Gazette
Valstybeés Zinios, 2004, No. 181-6708; 2004, No. 186 (amendment). Official Gazette Valstybés Zinios
26-09-2006 No. 102-3957; 25-11-2006 No. 127 (amendment); 16-12-2006 No. 137 (amendment).
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as to what interpretation of the provisions of the Constitution does not meet
the constitutional imperatives. In the jurisprudence of the Constitutional
Court,? it has been held (and universally recognised) more than once that the
official constitutional doctrine on any issue of the constitutional legal
regulation, is formulated “case after case”, by supplementing the elements
(fragments) of the said doctrine, revealed in the previous constitutional justice
cases, adopted in the acts of the Constitutional Court, with other elements,
which are revealed in the acts of the Constitutional Court adopted in the new
cases of constitutional justice. When the Constitutional Court considers new
constitutional justice cases every time subsequent to the petitions of
petitioners, the official constitutional doctrine formulated in the previous acts
of the Constitutional Court (on every individual issue on the constitutional
legal regulation, which is important to the corresponding case) is every time
supplemented with new fragments; by formulating new official constitutional
doctrinal provisions the diversity and completeness of the legal regulation
entrenched in the Constitution —the supreme legal act—is revealed. It has been
also held that the legal position of the Constitutional Court in the
corresponding constitutional justice cases has the significance of the precedent.

The procedure of creation of the official constitutional doctrine is
continuous and may not be finite. This procedure makes a direct impact on the
concept of the constitutional freedoms of a person.

Thus, in order to implement the family policy, the constitutional family
concept must be expressed by the concrete legal requirements which stem from
the Constitution itself, which are compulsory first of all for the law-making
state institutions as well as for those implementing law; such legal
requirements must be executed. These legal requirements are revealed by the
Constitutional Court, when it assesses the constitutionality of legal acts case
after case and interprets the Constitution.

It needs to be recognised that when performing the constitutional
assessment of the legal acts before the adoption of the ruling of 28 September
2011, there was no necessity for the Constitutional Court to construe the
constitutional imperatives directly related to the family concept, let alone to

4 The last time when the Constitutional Court reiterated that was in its ruling of 22 October 2007.
Official Gazette Valstybés Zinios, 2007, No. 110-4511.
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consider cases in which one would directly raise the question of the definition
of the family notion. The Constitutional Court has fragmentarily discussed the
provisions of the Constitution linked to the constitutional concept of the family
only in a few cases—when it decided on the questions of constitutionality of
social benefits to families, compensation for damage made by unlawful actions
of state institutions or officials, and the provisions of the Law on Education. In
those cases one actually confined to the reiteration of the provisions of the
Constitution, but the constitutional concept of the family was not revealed
more broadly.

In its rulings of 13 June 2000 and 5 March 2004,° the Constitutional Court
held that the family is a constitutional value and the Constitution obliges the
state to protect and take care of the family; in the ruling of 5 March 2004, it is
stated that the provisions of the Constitution consolidate the most general
constitutional principles, while in the ruling of 21 of September 2006, it is noted
that in the Constitution special attention is paid to family relations.

The Lithuanian Constitutional Court construes the text of the
Constitution inter alia in the context of the ratified international treaties. The
international treaties ratified by the Seimas acquire the power of the law.¢ The
principle entrenched in the Constitution that the Republic of Lithuania
observes international obligations undertaken on its own free will and respects
universally recognised principles of international law implies that in cases
when national legal acts (inter alia laws or constitutional laws) establish the
legal regulation which competes with that established in an international
treaty, then the international treaty is to be applied.”

The Constitutional Court also assesses the jurisprudence of international
courts and, in individual cases, it also takes account of the jurisprudence of
other states.

® The last time when the Constitutional Court reiterated that was in its ruling of 5 March 2004.
Official Gazette Valstybés zinios, 2004, No. 38-1236; 2004, No. 57 (amendment).

® The last time when the Constitutional Court reiterated that was in its ruling of 7 April 2004.
Official Gazette Valstybés Zinios, 2004, No. 53-1816.

7 Constitutional Court ruling of 14 March 2006. Official Gazette Valstybés Zinios, 2006, No. 30-1050.
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3. The Family Concept in the Jurisprudence of International Courts
and Foreign States

In its rulings the Constitutional Court has held more than once® that the
jurisprudence of the Court of Justice of the European Communities (now the
Court of Justice of the European Union, hereinafter referred to as the ECJ]) and
of the European Court of Human Rights (hereinafter referred to as the ECHR)
as sources of construction of law are also important to construction and
application of Lithuanian law.

3.1. The Family Concept under the European Court of Human Rights

The family concept in the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter also referred to as the
Convention), the questions of interpretation and application of which are
decided by the ECHR, is expressis verbis mentioned in two articles: Article 8
“Right to respect for private and family life” and Article 12 “Right to marry”.

One should note a few cases considered by the ECHR which are linked
to the provisions of the family.

In the case Marckx v. Belgium,” the ECHR formulated the fundamental
principles as the ground for the concept of family life developed in further
practice. In this case, it was inter alia held that the concept of family life is not
confined to families formed on the basis of marriage and that it may cover
other de facto relationships. Article 8 of the Convention is to be applied for the
protection of family life of both “natural”, as well as “traditional” family. The
support and encouragement of the traditional family is in itself legitimate or
even praiseworthy, however, in the achievement of this end recourse one must
not take measures whose object or result is to prejudice the natural family,
since the members of such a family enjoy the guarantees of Article 8 of the
Convention on an equal footing with the members of the traditional family;
family life includes at least the ties between near relatives, or instance those

8 The last time when the Constitutional Court reiterated that was in its ruling of 4 December 2008.
Official Gazette Valstybés Zinios, 2008, No. 140-5569.

9 Judgment of the ECHR of 13 June 1979.
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between grandparents and grandchildren, since such relatives may play a
considerable part in family life.

In the case Berrehab v. The Netherlands,’° the ECHR held that it did not see
cohabitation as a sine qua non of family life between parents and minor
children, a child born after the parents created a lawful and genuine marriage
is ipso iure part of that relationship; hence, from the moment of the child’s birth
and by the very fact of it, there exists between him and his parents a bond
amounting to “family life”, even if the parents are not then living together.

In the case Kroon and others v. The Netherlands,’ the ECHR noted that
while establishing what relationships are encompassed by the notion “family
life”, a great number of factors might be taken into consideration, e.g., the
living together, permanence of the relationship, character of the demonstrated
mutual obligations, etc.

The family concept was developed by the ECHR in the case Abdulazis,
Caballes and Balkandali v. The United Kingdom:* it recognised that it may include
not only the actually existing family life, but in certain cases also the intended
family life.

The ECHR has also noted that family life may be established even if the
relationship between persons has ended, for example, the mutual enjoyment
by parent and child of each other’s company constitutes a fundamental
element of family life even when the relationship between the parents has
broken down (case of Keegan v. Ireland),’® whereas the “natural” family
relationship is not terminated by reason of the fact that the child is taken into
public care (W. v. the United Kingdom).™

Holding that the provisions of Article 8 of the Convention do not
guarantee the right to found a family and that the right to respect for “family

10 Judgment of the ECHR of 21 June 1988.

1 Judgement of the ECHR of 27 October 1994.
12 fudgement of the ECHR of 28 May 1985.

13 Judgement of the ECHR of 26 May 1994.

4 Judgement of the ECHR of 8 July 1987.
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life” does not safeguard the mere desire to found a family, in the case E. B. v.
France,”® the ECHR recognized that the purposes of Articles 8 and 12 of the
Convention are different. The ECHR construes the “family” concept under
Article 12 of the Convention in a narrower manner than under its Article 8. The
concept in Article 12 includes not only the relationship between parents and a
child, but also both parents, at least at the stage of creation of the family.

The fact that the concept of family life encompasses the relationships of
not only parents with their children, but also interrelationships between other
persons, inter alia ties between near relatives, was held in the said case Marckx
v. Belgium. In this case, the ECHR mentioned the relationship between
grandparents and grandchildren as an example. In subsequent cases the ECHR
corrected and developed the concept of family life-it included the “family life”
of brothers and sisters (El Boujaidi v. France),'® the “family life” of the adoptive
parents and adopted child (Siderbick v. Sweden),”” and the “family life” of a
female-to-male transsexual, his female partner and a child born as a result of
AID (X., Y. and Z. v. The United Kingdom).'s

It is noteworthy that while developing the family concept in the cases
Mazurek v. France, Karner v. Austria and Serife Yigit v. Turkey,” the ECHR
recognised that the protection of traditional family is an important and lawful
reason to justify the different attitude towards persons. However, also in such
a situation, the ECHR considers in its cases whether the principle of
proportionality is not violated. While considering the question on
proportionality of the state's measure of the aim of protecting the family in the
traditional sense, in the case Karner v. Austria, the ECHR had to answer the
question whether it is possible to recognise persons of the same gender living
together as a family. The ECHR held that in cases in which the margin of
appreciation afforded to States is narrow, as is the position where there is a
difference in treatment based on sex or sexual orientation, the principle of
proportionality does not merely require that the measure chosen is in principle

15 Judgement of the ECHR of 22 January 2008.

16 Judgement of the ECHR of 26 September 1997.

7 Judgement of the ECHR of 28 October 1998.

18 Judgement of the ECHR of 22 April 1997.

19 Judgements of the ECHR of 1 February 2000, 24 July 2003 and 20 January 2009.
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suited for realising the aim sought. It must also be shown that it was necessary
in order to achieve that aim to exclude certain categories of people (in this
instance persons living in a homosexual relationship) from the scope of
application of the measure. The ECHR decided that Austria, not recognising a
homosexual person as a family member of his partner, violated Articles 8 and
14 of the Convention.

In the case Schalk and Kopf v. Austria,?® where the petitioners, persons of
the same gender, referring to Article 12 of the Convention, alleged that state
institutions denied the possibility for them to marry, the ECHR noted that it
did not consider that the right to marry must in all circumstances be limited to
marriage between two persons of the opposite sex. However, the ECHR held
that the question whether or not to allow same-sex marriage is left to
regulation by the national law of the Member States. The ECHR also noted that
the national authorities are best placed to assess and respond to the needs of
society, as marriage has deep-rooted social and cultural connotations which
may differ largely from one society to another. According to the ECHR, during
the last decade, a rapid evolution of social attitudes towards same-sex couples
has taken place in many states, since then a considerable number of states have
afforded legal recognition to these couples. Certain provisions of EU law also
reflect a growing tendency to include same-sex couples in the notion of
“family”. In view of this evolution the ECHR considered it artificial to maintain
the view that, in contrast to a different-sex couple, a same-sex couple cannot
enjoy “family life” for the purposes of Article 8. Therefore, the ECHR held that
the relationship of the applicants, a cohabiting same-sex couple living in a
stable partnership, falls within the notion of “family life”, just as the
relationship of a different-sex couple in the same situation would.

It needs also to be noted that according to the case-law of the ECHR,
Article 8 of the Convention defends the right of individuals to family
relationships, however, the family is not defended as an institution. Thus, only
in the judgement of 1 February 2000 in the case Mazurek v. France,’! the ECHR
notes at the outset that the institution of the family is not fixed, be it
historically, sociologically or even legally.

20 Judgment of the ECHR of 24 June 2010.
21 Judgement of the ECHR of 1 February 2000.
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3.2. The Family Concept in the European Union

Different traditions and customs of society of the Member States and
other reasons determined the fact that actually there is no common family
policy in the EU. In EU law, the protection of family as an institution is
consolidated by specifying particularly the following kinds of this protection:
legal, economic and social.

In the case-law of the ECJ, it is emphasised that the Community Law
protects the fundamental rights which are ensured by the Convention for the
Protection of Human Rights and Fundamental Freedoms signed on 4
November 1950 in Rome and which stem from the constitutional traditions
common for the Member States such as the common principles of the
Community Law. They are first of all those, related to the right to protection of
a family provided for in Article 8 of the Convention.?? Thus, the ECJ recognised
that the fundamental right to respect for family life is a constituent part of the
general legal principles of the EU and in order to substantiate this conclusion,
it referred to the case-law of the ECHR.

EU law does not provide a universal definition of the family concept. In
the opinion of EC] Advocate General Eleanor V. E. Sharpston,? there might not
be an undisputed rule, what an individual family is. Whether, upon children’s
conclusion of marriage, the family relations with the parents will be preserved,
is a question of fact which must be decided individually in each case, having
thoroughly assessed all the related factors.

One is to single out a few aspects of the case-law of the EC]J linked to the
family concept. First of all, seeking to ensure exercising the right to family
reunification in the EU, one defines the notion of a family member, which must
be interpreted in all Community in a uniform manner so that its uniform
application in the Member States would be ensured.? Second, only the
members of the “nuclear family” (spouse, minor children of the spouse) shall

22 ECJ judgment Carpenter (C-60/00, Item 41) of 11 July 2002 and judgment Akrich (C-109/01, Item
58) of 23 September 2003.

23 Conclusion of Advocate General E. Sharpston of 8 July 2010, drawn in the case (C-484/07)
Fatima Pehlivan v. Staatssecretaris van Justitie.

24 See ECJ judgment of 30 September 2004 Ayaz (C-275/02).
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be considered as members of the family whose right to family reunification
must be ensured by the Member States, whereas the EU leaves the right for the
Member States to decide on the qualification of other persons to the family
members (unmarried adult children of the spouse, unmarried partner (duly
attested long-term relationship or registered partnership) of the sponsor).?
Third, even though under the EU law the family situation and regulation of the
civil condition are the spheres of competence of the Member States, while
implementing this competence, the Member States must comply with the
Community Law, especially with its provisions related to the principle of non-
discrimination (i.e. partners may not be rated less favourably than spouses if
the partners and the spouses are in a similar situation).?® The EU Law permits
to define the notion “non-marital partnership” as having certain similarities
with marriage, however, it is not required that the non-marital partnership
would be equated to marriage.?”

3.3. The concept of family in some foreign states

The interpretation of the concept of family in the jurisprudence of
constitutional courts of the EU Member States is not uniform; the family is
defined by taking into consideration the plurality of forms of family life
prevailing in society at a particular period of time, as well as the demographic,
economic and social changes in the life of society.

For instance, the Constitutional Court of the Czech Republic, the
Constitutional Court of the Republic of Slovenia and the Constitutional Court
of the Republic of Croatia provide a fairly liberal concept of family.

In its judgement of 20 February 2007, the Constitutional Court of the
Czech Republic held that the family is, in the first place, a biological

25 See ECJ judgment of 27 June 2006 European Parliament v. Council of the European Union (C-
540/03).

26 See: ECJ judgment of 1 April 2008 Maruko v. Versorqungsanstalt der deutschen Biihnen (C-267/06),
and judgment of 10 May 2011 Jiirgen Rémer v. Freie und Hansestadt Hamburg (C-147/08).

27 See: judgment of the Court of the First Instance of the European Communities (since 1

December 2009 — the General Court) of 5 October 2009 in Commission of the European Communities
v. Anton Pieter Roodhuijzen (T-58/08 P).
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connection, and then a social institution, which is only subsequently defined
by a legal framework; the family is a social group of related persons, among
whom there are close ties—blood, psychosocial, emotional, economic, etc.; at
the level of social reality the concept of family is very changeable (as stated
above, the social reality of the family has wundergone successive
transformations, and through them the traditional European concept of the
family has disintegrated more and more noticeably, and legal regulation of the
family and family life is also unavoidably subject to these transformations);
legal protection of a family can also be enjoyed by a social group of persons
living outside the institution of marriage, or a group of persons not related by
blood, among whom there are, nonetheless, the abovementioned emotional
and other ties (persons living together as mates, partners living together with a
child that was born to one of the parents from another relationship, etc.).

In its decision of 28 May 1998, the Constitutional Court of the Republic of
Slovenia held that a living community, which is legally defined as a family,
therefore, is not necessarily only a living community of parents and their
children. It is not possible to interpret the statutory provisions defining a
family so that only a living community of two adults and a child is counted as
a family, or so that a living community should lose the legal status of a family
because of the loss of one of the parents. It follows then that a living
community of a mother with one or more children must be considered a
family.

In its ruling of 18 April 2007, the Constitutional Court of the Republic of
Croatia noted that marriage and common-law marriage are constitutionally
recognised unions; in family matters, the Constitution makes no difference
between marriage and common-law marriage; both unions are recognised in
the Constitution and both are regulated by law.

A somewhat more conservative concept of family is provided by the
Constitutional Court of Hungary, the Constitutional Council of the French
Republic and the Federal Constitutional Court of Germany.

In its decision of 26 February 1990, the Constitutional Court of Hungary
held that “marriage and family is the most fundamental and most natural
community of the citizens forming the society”. In its decision of 15 December
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2008, the Constitutional Court of Hungary noted that the protection
entrenched in the Constitution includes a further obligation of the state not
only to protect the existing marriages, but also to establish a legal environment
(e.g., by offering benefits for those who live in marriage) encouraging the
citizens to choose marriage from the potential forms of living together and to
found families; the legislation can only protect marriage effectively against the
competing life models, if the different models are actually regulated
differently; for the sake of maintaining the constitutional protection granted to
marriage, partnerships intentionally and wilfully avoiding marriage should
not enjoy the same level of protection as marriage itself; the full spectrum of
the rights and obligations vested in the spouses should not be opened for those
persons who have the right to get married, still they opt not to do so; the state’s
obligation of protecting the institutions of marriage and family, as specified
under the Constitution, does not imply any obligation to protect the
partnership forms outside the marriage bond.

In its decision of 29 July 2011, the Constitutional Council of the French
Republic held that the purpose of marriage is not only to ensure the personal,
material and patrimonial obligations of the couple, but also to assure the
protection of the family; spouses, persons having concluded a partnership
agreement, and those living in cohabitation have a different status, therefore,
the legal regulation under which the compensatory pension is granted
exclusively to the spouse of a deceased person, and is granted neither to a
cohabitant, nor a partner, is not in conflict with the Constitution.

In its ruling of 9 April 2003, the Federal Constitutional Court of Germany
noted: Paragraph 1 of Article 6 of the Basic Law, wherein it is established that
“marriage and the family shall enjoy the special protection of the State”,
protects the family as a community of parents and children; and in this
connection it is not significant whether the children are the children by birth of
the parents and whether they are legitimate or illegitimate; family is the actual
long-term and upbringing relationship between children and parents who are
responsible for the children; if the child lives together with both parents, they
form a family together; if this is not the case, but both parents, in fact, bear
responsibility for the child, the child has two families, which are protected by
Paragraph 1 of Article 6 of the Basic Law: the family with the mother and the
family with the father. In its ruling of 20 September 2007, the Federal
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Constitutional Court of Germany also held that, under Paragraph 1 of Article 6
of the Basic Law, marriage enjoys the special protection of the state, and that
the state is under an obligation to protect and support marriage; by following
this constitutional obligation, the legislator must give preference to marriage
rather than other forms of living together, as, for instance, the civil partnership
of a man and a woman.

4. The Constitutional Court ruling of 28 September 2011: the
circumstances of its adoption and the main aspects of the constitutional
concept of family

Until the adoption of the ruling of 28 September 2011, with the limited
Constitutional Court doctrine on the subject, the official family policy used to
be formed by directly following the vision of the policy-makers as to what the
constitutional concept of family should be.

Until the adoption of the State Family Policy Concept, the
constitutionality of provisions whereof was considered by the Constitutional
Court in the aforementioned ruling of 28 September 2011, the official concept
of family, which had been valid in Lithuania at that time, had been formed in
the legal acts adopted by the Seimas as well as the Government.

The Government of the Republic of Lithuania had made several attempts
to consolidate the guidelines for the family policy and officially define the
concept of family in sub-statutory legal acts. For instance, by its Resolution No.
362 “On the Family Policy Concept and Course of Actions” of 19 March 1996,
the Government approved the Family Policy Concept, wherein the family was
defined as “a community of persons, which is linked by the ties of kinship,
interdependence, responsibility and foster care approved by a legislative or
socially recognised procedure”, the extended family —as “a family of at least
three generations”, and the incomplete family —as “a family of one parent,
mostly a mother (single mother, divorcee, widow, etc.), and a child (children)”;
in the National (Resident) Demographic Policy Strategy, approved by
Government Resolution No. 1350 “On Approving the National (Resident)
Demographic Policy Strategy” of 28 October 2004, the greatest part of attention
was devoted to inter alia the major strategic aim in the area of family welfare—
“to promote the establishment of an independent and viable family, which is
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based on the mutual care and understanding between family members and
able to ensure the change of generations, and to create the legal, social and
economic conditions that strengthen families and ensure their fully-fledged
functioning”.

Different notions of family are either directly or indirectly also
entrenched in certain laws (inter alia the Republic of Lithuania Law on State
Support to Acquire or Rent a Dwelling and Renovate (Modernise) Multi-
Apartment Houses, the Republic of Lithuania Law on Benefits to Children, the
Republic of Lithuania Law on Pecuniary Social Support to Low-Income
Families and Single Residents), which regulate the relations connected with
support to families. In these laws, in defining the family, the essential criteria
involve the living together of family members, as well as one’s age and studies,
which are related to the person’s limited opportunity of earning income and
his need to receive maintenance.

The notion of family is also indirectly disclosed in the laws in which
members of family are defined (inter alia in the Criminal Code of the Republic
of Lithuania, the Civil Code of the Republic of Lithuania, the Republic of
Lithuania Law on the Legal Status of Aliens). In these laws such criteria as
one’s age, studies, etc. are not significant: the crucial criterion therein, under
which persons are attributed to members of the family, is consanguinity,
affinity (relationship by marriage) and other close ties.

The outlined legal regulation makes it clear that in Lithuania the legal
regulation of family relations and relations pertaining thereto was (and is)
characterised by the fact that the family was (is) understood in broader terms
compared to the family founded exclusively on the basis of marriage.

The Constitutional Court of Lithuania faced the necessity to construe the
constitutional provisions relating to the concept of family virtually only in the
constitutional justice case wherein the 28 September 2011 ruling was adopted.
In that case, 36 members of the Seimas of the Republic of Lithuania requested
investigation into the compliance of the provisions of the State Family Policy
Concept, as approved by the Seimas resolution of 3 June 2008, with the
Constitution. The disputed provisions consolidated the definitions of the
notions of family, harmonious family, extended family and incomplete family:
“harmonious family means a family which fulfils the characteristic family
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functions that ensure the physical, psychological and spiritual well-being of all
its members” (Item 1.6.2), “extended family means spouses, their children
(adopted children), if there are any, and close relatives living together” (Item
1.6.4), “incomplete family means a family or extended family in which, upon
termination of marriage, the children have been deprived of one or both
parents” (Item 1.6.6), “family means spouses and their children (adopted
children), if there are any. A family may also be incomplete or extended” (Item
1.6.9).

The petitioner substantiated its petition by the reasoning relating to the
hierarchy of legal acts, i.e., namely: the family is a constitutional value, and the
right to create and foster legal family relations is a social right of every person,
thus, under the Constitution, the content and the guarantees of implementation
thereof may be consolidated only by means of a law, but not a legal act of a
lower level —a resolution of the Seimas. However, during the hearing of the
Constitutional Court, value differences in the points of view on the issue of the
family as a legal category became evident, which were, in essence, related to
the content of the right to respect for family life and the content of the right to a
marriage.

At the Constitutional Court hearing the representatives of the petitioner
noted that, after adjusting the laws to the definitions of family entrenched in
the State Family Policy Concept, the state, on the basis of the sole formal
criterion—marriage, will provide greater support to some families, while
providing no support or a different type of support to other families; children
born in the family that is deprived of one of the parents, or where parents live
together unmarried or live separately, will be discriminated; in case the
Concept is implemented, one will violate the rights of children that are
entrenched in the Constitution and the international treaties, under which
Lithuania has undertaken international commitments. In the opinion of the
representatives of the petitioner, the notions of family, as defined through
marriage, which were entrenched in the Concept, according to their content,
were not in line with the Constitution and obviously discriminated against
those families in which a man and a woman live unmarried. Moreover, the
family is not necessarily the marriage of a woman and a man, who have
children.
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The representatives of the Seimas, the party concerned, inter alia noted
that, in their opinion, the Constitution consolidates the family founded on the
basis of marriage of man and woman, in which children are born and raised,
and which is one of the fundamental values of the Nation, and that the drafters
of the Concept, by stressing the importance of the family, which is founded on
the basis of marriage, in the life of a person and society, had sought to
emphasise the advantages of living in a family, and had assessed the family
based on marriage of man and woman as an objective strived for within the
family policy.

Thus, the Constitutional Court, while deciding that constitutional justice
case, had to disclose the constitutional concept of family, which does not
necessarily coincide with certain constructs of family established in society and
which, as it became clear from the public statements made before the
announcement of the ruling as well as from the subsequently following
assessments of that ruling, even considerably differs from the latter.

It is noteworthy that, in its ruling of 28 September 2011, the
Constitutional Court did not provide for one single definition of family
stemming from the Constitution. In that ruling the Constitutional Court made
references to its position set forth in its rulings of 13 June 2000 and 5 March
2004, reminding that from the Constitution (Paragraphs 1 and 2 of Article 38
thereof) a duty arises for the state to lay down, by means of laws and other
legal acts, such a legal regulation that would ensure that the family, as well as
motherhood, fatherhood and childhood, as constitutional values, would be
fostered and protected in all ways possible. The Constitutional Court also
interpreted several aspects of the concept of family that are entrenched in the
Constitution: the relationship of the content and form of family; a prohibition against
discriminating against participants of family relations; and the discretion of the Seimas
to form the family policy.

The relationship of the content and form of family. While construing the
provisions of the Constitution relating to the institute of family, the
Constitutional Court emphasised that “the constitutional concept of family is
based on mutual responsibility between family members, understanding,
emotional affection, assistance and similar relations, as well as on the
voluntary determination to take on certain rights and responsibilities, i.e. the
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content of relationships, whereas the form of expression of these relationships
has no essential significance for the constitutional concept of family”.

The Constitutional Court noted that the constitutional concept of family
may not be derived solely from the institute of marriage. The fact that the
institutes of marriage and family are entrenched in the same Article 38 of the
Constitution indicates an inseparable and unquestionable relationship between
marriage and family; marriage is one of the grounds of the constitutional
institute of family for the creation of family relations; it is a historically
established family model that undoubtedly has an exceptional value in the life
of society and which ensures the viability of the Nation and the state as well as
their historical survival. At the same time the Constitutional Court pointed out
that the importance of the institute of marriage, referred to by the
Constitutional Court, does not mean that, under the Constitution, inter alia the
provisions of Paragraph 1 of Article 38 thereof, the Constitution does not
protect and defend families other than those founded on the basis of marriage,
inter alia the relationship of man and woman living together without
concluding a marriage, which is based on the permanent bonds of emotional
affection, reciprocal understanding, responsibility, respect, shared upbringing
of the children and similar ones, as well as on the voluntary determination to
take on certain rights and responsibilities, which form a basis for the
constitutional institutes of motherhood, fatherhood and childhood.

The prohibition against discriminating against participants of family relations.
The Constitutional Court stressed that the duty of the state, which stems from
Paragraph 1 of Article 38 of the Constitution, to establish, by laws and other
legal acts, such a legal regulation that would ensure the protection of the
family as a constitutional value implies not only an obligation of the state to
establish the legal regulation whereby one would inter alia create preconditions
for a proper functioning of a family, would strengthen family relations and
would defend the rights and legitimate interests of family members, but also
an obligation of the state to regulate, by laws and other legal acts, family
relations so that there would be no preconditions created for the discrimination
against certain participants of family relations (as, for instance, a man and a
woman who live together without having registered their union as a marriage,
their children (adopted children), one of the parents who is raising a child
(adopted child), etc.).
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The discretion of the Seimas to form the family policy. The Constitutional
Court noted that the Seimas, as the institution of legislative power, has broad
discretion to form the state policy in various areas of social life, inter alia the
state family policy, and to regulate correspondingly, by legal acts, the social
relations in these areas; while implementing its powers to form the state policy
in certain areas of public and state life, inter alia the state family policy, the
Seimas is obliged to heed the norms and principles of the Constitution. Under
the Constitution, inter alia the constitutional principle of a state under the rule
of law, the Seimas, as the institution of legislative power, when exercising its
constitutional powers and regulating, by legal acts, family relations, inter alia
formulating the notions of subjects of these relations, must heed the
Constitution and the requirements stemming therefrom, inter alia those of
equality of rights, human dignity, and respect for private life. Under the
Constitution, inter alia the constitutional principle of a state under the rule of
law, in the course of regulating family relations by laws and other legal acts
and defining the family as a subject of legal relations, a duty arises for the
Seimas, as the institution of legislative power, to take account of a specific
character of the relations under regulation, inter alia the peculiarities of subjects
of the legal relations, which objectively determine the necessity to define these
subjects in the context of those concrete relations the participants of which they
appear to be.

The Constitutional Court also observed that the Seimas, when
establishing the state family policy guidelines, its objectives, principles, course
of actions and tasks, may define as to how, in the context of the State Family
Policy Concept, the family is to be understood, since this is necessary for
revealing the direction chosen for the development of the future state family
policy. The Constitutional Court, however, also held that the Seimas, by
establishing in the disputed provisions of the State Family Policy Concept that
only a man and a woman who are married or were married and their children
(adopted children) are regarded as a family, and in this way narrowing the
content of the family as a constitutional institute, did not observe the concept
of the family as a constitutional value stemming from the Constitution, inter
alia Paragraphs 1 and 2 of Article 38 thereof, which may be founded not only
on the basis of marriage.
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5. The reaction of Lithuanian society to the Constitutional Court ruling
of 28 September 2011

The debates on the issue of the concept of family had emerged in society
considerably before the adoption of the Constitutional Court ruling of 28
September 2011.

One of the points of view, which have been established in society, on the
institute of family is best conveyed by the assessments provided as far back as
2007 by Prof. E. Jarasitinas,?® a former Constitutional Court justice and one of
the drafters of the text of the Constitution. The professor, by, first of all,
analysing the text of the Constitution, has underlined several, in his opinion,
most important aspects of the constitutional concept of family: on the whole,
not all the relationships in a family may be legally defined; the Constitution
consolidates an inseparable link between marriage and family; marriage is
concluded upon the free consent of man and woman, whereas other ways of
the uniting of persons may not be, under the Constitution, recognised as
marriage; the family is, first of all, understood as a community of parents,
children and other close relatives, which is linked by kinship ties; in regulating
family relations a duty arises from the Constitution at all times to give priority
to the rights of a child; the Constitution consolidates the concept of an effective
and functioning, rather than formal, family.

Somewhat more radical and more than often cardinally opposite to each
other points of view on the issue of family were expressed in the public space
immediately before as well as after the adoption of the Constitutional Court
ruling of 28 September 2011. Their contents can be well illustrated by inter alia
the titles of the publications that appeared in various means of the mass media.
On the one hand, those publications criticised the too conservative view on the
issue of family entrenched in the State Family Policy Concept adopted by the
Seimas: “The Family Policy Concept—A Shame Before the Whole European
Union”, “For the Family —A Bridle from the State?” and “If Lithuania is not
Willing to Obey the ECHR, It May Withdraw from the European Structures”.
On the other hand, the said conservative view on the institute of family, which

28 Jaragitinas E. The Bases of the Family Concept in the 1992 Constitution of the Republic of
Lithuania. The report delivered at the conference “Family in a Changing Society” held in the
Seimas on 12 October 2007.
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was entrenched in the Family Policy Concept, received a favourable
assessment: “The Family Concept: The Win of Responsibility over
Commitment Avoiders”, “The Seimas Supports the Traditional Family
Concept” and “The Family is Founded not by Reason of Emotions, but by
Reason of Public Moral Obligation”.

Shortly after the Constitutional Court had recognised, by its ruling of 28
September 2011, the provisions of the Family Policy Concept as anti-
constitutional, insofar as they consolidated the notions of harmonious family,
multi-child family, extended family, family living through a crisis, incomplete
family, family at social risk, and family that are founded (were founded)
exclusively on the basis of marriage, there appeared an initiative by which it
has been sought to overturn the Constitutional Court ruling. As this can be
done only by way of amending the Constitution, on 15 December 2011, as
many as 98 (from 141) members of the Seimas submitted the Draft Law on
Amending Article 38 of the Constitution of the Republic of Lithuania, wherein
they proposed consolidating in the Constitution the conservative family model,
i.e. establishing expressis verbis in the text of the Constitution that “a family is
founded by the free mutual consent of man and woman upon concluding a
marriage”. In the explanatory note to the said Draft Law on Amending the
Constitution the authors of that Draft Law, among other things, indicate that
“the model of the living together of man and woman by concluding a
marriage, which has existed from the very dawn of mankind, best conforms to
the notion of family as disclosed by the Constitutional Court”, and also note
that “the purpose of the Draft Law is to recognise an inseparable and
unquestionable relationship between marriage and family, by consolidating
that the family is founded by the free mutual consent of man and woman upon
concluding a marriage”.

It needs to be mentioned that, by its Resolution No. 270 “On the Draft
Law (No. XIP-3981) on Amending Article 38 of the Constitution of the Republic
of Lithuania of 7 March 2012”, the Government proposed to the Seimas that the
submitted Draft Law on Amending the Constitution be placed under
consideration and drew the attention of the Seimas to the fact that “the legal
regulation proposed by the Draft Law, by establishing the relationship
between the conclusion of marriage and the founding of family, consolidates
the situation where the state regulates only legal family relations, however, this
legal regulation must not preclude from deeming persons who are linked by
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the bonds arising on the grounds of kinship to be a family and must not permit
to interfere in the private life of persons living together or reduce the support
guaranteed to children”.

In response to the said proposal, on 20 December 2011, an alternative
proposal was submitted at the Seimas to consolidate in the Constitution an
even more liberal family model than that established at the present, i.e. to
establish expressis verbis in the text of the Constitution that “all forms of family
shall be equal” and that family, motherhood, fatherhood and childhood shall
be under the protection and care of the State “irrespective of the form of
family”.

6. Conclusions

From the analysis of the case-law of the ECHR, ECJ and courts of foreign
states it is clear that the concept of family is given multiple meanings. The
ECHR jurisprudence does not provide any comprehensive and finite list of the
qualities defining the concept of family life, which is not confined exceptionally
to relationships of children with their parents and can be interpreted in an
extending manner; while defining the notions of family and family member, a
priority is given not to biological or legal connections, whereas to factual
relations of obligations and confidence. When providing definitions of the
same notions in the ECJ jurisprudence and EU law, a priority is given to direct
relations by blood as well as legal relations. The plurality of forms of family life
prevailing in society at a particular period of time, as well as the demographic,
economic and social changes in the life of society determine the fact that the
understanding of family is not uniform in the jurisprudence of constitutional
courts of the EU Member States, either: the constitutional courts of some states
(e.g., Czech Republic, Slovenia, Croatia) provide a more liberal concept of
family, while the constitutional courts of other states (e.g., Hungary, France,
Germany)—a more conservative one.

For a long period of time in Lithuania the concept of family was defined
in the course of construction of the text of the Constitution by the law-making
subjects themselves, therefore, neither in society, nor in legal acts there was
uniform construction as to what is the family.
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An official constitutional concept of family was essentially started to be
formed by the Constitutional Court only in its ruling of 28 September 2011. In
this ruling the Constitutional Court did not provide for one single definition of
family stemming from the Constitution. While construing the relationship of the
content and form of family, which stems from the Constitution, the Constitutional
Court noted that the constitutional concept of family may not be derived solely
from the institute of marriage and that it is based on the content of
relationships (i.e. mutual responsibility between family —members,
understanding, emotional affection, assistance and similar relations, as well as
on the voluntary determination to take on certain rights and responsibilities),
whereas the form of expression of these relationships has no essential
significance for the constitutional concept of family. The Constitutional Court
also emphasised that the Constitution consolidates a prohibition against
discriminating against participants of family relations (as, for instance, a man and a
woman living together without having registered their union as a marriage,
their children (adopted children), one of the parents who is raising a child
(adopted child), etc.). The Constitutional Court also observed that the Seimas
enjoys broad discretion in forming the state family policy; however, while doing so,
the Seimas is under an obligation to heed the Constitution and the
requirements arising therefrom, inter alia those of equality of rights, human
dignity and respect for private life.



