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I. Giris

Glintimiizde, sosyal koruma olmadan gercek anlamda demokrasiyi
gergeklestirmeyi giicliikle diisiinebiliriz. Sosyal azinliklarin refahini artirarak
temiz toplumlar olusturma, Devletin 6nemli bir gorevi olarak kabul edilmistir.

Kore Cumhuriyeti'nde, pek ¢ok baska iilkede oldugu gibi, sosyal refahi
gelistirmek tizere birtakim kanunlar ¢ikarilmis ve zaman iginde gozden
gecirilip diizeltilmistir. Ne var ki, bunlardan bazilarina, esit koruma ilkesi ya
da ol¢iliiliik ilkesi! kapsaminda itiraz edilmistir.

Kore Anayasasi, yoksullar ve oziirliiler dahil sosyal azinliklara yonelik
ayricalikli muamele iceren hiikiimler yaninda sosyal refaha yonelik genel bir
hiikiim 6ngoriir. Ayrica, Anayasa Mahkemesi toplumdaki zayif kimselere

yonelik sosyal haklar1 korumada 6nemli bir rol oynamuistir.

Bu konferansta, Anayasa Mahkemesinin sosyal refah baglantili
kararlarin1 ve ayn1 zamanda Kore'nin ilgili Anayasa hiikiimlerini sunmak

isterim.

II. Sosyal Refah ile ilgili Anayasa Hiikiimleri

(1) Kore Anayasasinin, sosyal refah ya da sosyal giivenlige iliskin
bazi agik hiikiimleri bulunmaktadir. Madde 34 (1) ve (2) ile agiklanan sudur

1  Kore Cumhuriyeti Anayasasinin madde 37 (2)’si, asir1 kisitlamanin yasaklanmasina iliskin
olgliliiliik ilkesini “Insanlarin tiim ozgiirliikleri ve haklart ancak milli giivenlik, diizenin korunmas
icin veya toplum refahi icin bir kisitlama gerekli oldugunda, kanun yoluyla kisitlanabilir ve boyle bir
kisitlama dzgiirliiklerin ve haklarin éziinii ihlal edemez.” seklinde dngdrmektedir.
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ki “Tiim vatandaslarin insan onuruna layik bir yasam hakk: vardir” ve ayrica
“Devlet, sosyal giivenligi ve refali gelistirmeye calismakla yiikiimliidiir.” Ozellikle,
madde 34 (3) ve (4) ile Devletin kadinlarin refahini ve haklarini gelistirmeye
calisacagy, yaslilarin ve genclerin refahini artirmaya yonelik politikalar1 hayata
gecirmekle yiikiimlii oldugu agikga ifade edilmektedir. flaveten, madde 34 (5),
tiziksel bir engel, hastalik, yaslilik nedeniyle veya baska nedenlerle gecimini
saglayamayan vatandaslarin Devlet tarafindan korunmasini 6ngérmektedir.

(2) Ayrica, sosyal refah meselelerine esit koruma teorisi kapsaminda
itiraz edilmistir. Anayasa’nin madde 11 (1)'i “Tiim vatandaslar kanun éniinde
esittir ve cinsiyet, din ya da sosyal statii sebebiyle siyasi, ekonomik, sosyal ya da
kiiltiirel hayatta herhangi bir ayrimcilik olmaz” seklindeki ifade ile esit koruma

teorisine yonelik bir temel olusturmaktadir.

(3) Bazen, 6zellikle mesele sosyal sigorta ile ilgili oldugunda, miilkiyet
hakkinin ihlal edilip edilmedigi sorunu ortaya ¢ikar. Anayasa’nin madde 23
(1) ve (2)si ile aciklanan sudur ki “Tiim vatandaglarin miilkiyet hakk: giivence
altina alimir. Bunun icerigi ve simirlamalar: Kanun ile tespit edilir” ve ayrica
“Miilkiyet haklarimin kullanim sosyal refaha uygun olmalidir.”

(4) Buna ek olarak, diger temel haklara da esas olabilecek Anayasanin 10.
maddesi ile su ifade edilmektedir: “Tiim vatandaslar insan onuru ve degerine iliskin
gtivencelere sahiptiler ve tiim vatandaslarm mutlulugu arama hakki vardir. Bireylerin
ihlal edilemez insan haklarini teyit etmek ve giivence altina almak Devletin gorevidir.”

Bilhassa, calisma meseleleriileilgili olarak, 32. madde “ Tiim vatandaslarin
calisma hakki vardir” (boliim 1) seklinde bir ifade ile beraber 6ngdrmektedir ki
“Caligma kosullar: standartlari, insan onurunu giivence altina alacak sekilde Kanun
ile tespit edilir” (boliim 3)

II1. Sosyal Refaha iligkin Anayasa Mahkemesi Kararlari

1. Ge¢im Koruma Standardi Davasi (9-1 KCCR 543, 94Hun-Ma33, 29
May1s1997)>

1994'te, yayimlanan kilavuz ilkelerde yer alan “1994 Gegim Koruma

Standardr” ve eski Asgari Ge¢im Koruma Kanunu kapsaminda gecim yardimi

2 Kore Cumhuriyeti Anayasa Mahkemesi, Twenty Years of the Constitutional Court of Korea,
2008, 418-421.
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Odenegi alan, calisamayan yasl bir ¢ift, 6deme miktarinin asgari ge¢im
giderinin oldukga altinda oldugunu ve boylelikle insan onuruna yarasir
sekilde olmasi gereken yasama haklarmin ihlal edildigini ileri siirerek,

Standarda karsi bir anayasa sikayetinde bulundu.

Mahkeme, Anayasa’nin 34. maddesi kapsaminda Devletin halkinin
yasam standartlarini koruma yoniinde sorumlulugu oldugunu tasdik ettikten
sonra, davay1 reddetti. Mahkeme, Devlet bu alanda hi¢ yasa ¢ikarmadig:
zaman ya da yasalarin igerigi Devletin agikc¢a gorevini yerine getiremeyecegi
kadar yersiz oldugu zaman, yasama organinin Devletin ekonomik giicii
olmayan insanlar1 koruma gorevi ile ilgili anayasa hiikiimlerini ve insanlarin
insan onuruna yarasir sekilde yasama haklarmi ihlal ettigine hiikmetti.
Mahkeme, idarenin belirledigi gegim koruma standartlarinin Anayasa’ya
uygunlugunun, yalnizca Asgari Geg¢im Koruma Kanunu kapsaminda
saglanan gecim yardim 6denegine dayanarak denetlenemeyecegini; bunun
yerine, kanunlarca ongoriilen toplam yardim tutarinin dikkate alinmasi
gerektigini ifade etti.

Bagka kanunlarla 6ngoriilen yaghlik ayligi, otobiis {icreti har¢hgi, su
faturalarindan, telefon tiicretlerinden ve kanalizasyon vergilerinden muafiyet
gibi tiim yardimlar dikkate alindiginda; Mahkeme, bunlarin toplam tutari iki
kisilik bir aile i¢in o yilin asgari yasam maliyetini karsilamasa bile, tek basmna
bu gergegin Devletin insan onuruna yarasir asgari diizeyde gerekli gecimi
saglayamadigini ya da Anayasa’nin izin verdigi takdir yetkisinin kapsamindan
acik bir sekilde ayrildigini s6ylemeye yetemeyecegine karar verdi.

Bu karar, Kore'deki yoksullar igin koruma diizeyini belirlemede
onemlidir. Fakat elestirmenler, Mahkemenin Devlete asgari koruma diizeyini

belirlemesi hususunda asir1 genis bir takdir yetkisi verdigini ileri siirmiiglerdir.

2. Saglik Sigortas1 Davasinin Birlesmesi (12-1 KCCR 913, 99Hun-
Ma289, 29 Haziran 2000)*

1999 Genel Saglik Sigortast Kanunu, isyeri sigortasi ve yerel sigorta
planlar1 kapsaminda ayr1 olarak sigorta edilenleri Ulusal Saghk Sigortasi

Kurumu altinda birlestirmek tizere tasarlandi. Kanunun, iki sigorta planinin

3 Kore Cumhuriyeti Anayasa Mahkemesi, Twenty Years of the Constitutional Court of Korea (Kore
Anayasa Mahkemesi'nin Yirmi Yil1), 2008, 471-474.



112 Anayasa Yargis1 31 (2014)

finansmaninin birlesmesini, eski sigorta birliklerinin zorunlu feshini ve
feshedilen birliklerin haklarmin Ulusal Saglik Sigortast Kurumu’'na toplu
olarak devrini diizenleyen hiikiimleri vardir. Sikayetgiler, yani isyeri saglik
sigortasi birlikleri tiyeleri, Kanunun miilkiyet haklarini ve esitligi ihlal ettigini
ileri stirdiiler.

Bu davada, Anayasa Mahkemesi, Genel Saglik Sigortas1 Kanunu
hiikiimlerinin Anayasa'y1 ihlal etmedigine oybirligiyle karar verdi.

Mahkeme, ilk énce Kanunun miilkiyet hakkin1 ihlal etmedigini kabul
etti, ¢linkii saglik sigortas: birliklerinin mevduat hesaplar1 Anayasa’daki
miilkiyet hakkinin korunmas: kapsamina girmemekte ve ayrica mevduat
hesaplarmin birlesmesi ne saglik sigortas: yardimlarina iligkin haklar1 tehdit
etmekte ne de sigortalanan isyeri aleyhine olumsuz degisikliklere neden
olmaktadir.

Mahkeme daha sonra suna hiikmetti ki is yerince sigortal1 olanlarin ve
yerel olarak sigortali olanlarin tiir ve gelirin vergiye tabi tutulmasi agisindan
aslinda heterojen gruplar olmalara ragmen, hesaplarin birlesmesi esitlik
hakkini ihlal etmemektedir ¢iinkii prim oranlarini uygun sekilde ayarlamaya
yonelik olarak bazi 6nlemler ya da usuller vardir ki bunlar arasinda Finansman

Yonetimi Komitesi araciligiyla yapilan ayarlama yontemi da sayilabilir.

Kanunun hesaplarin birlesmesine iliskin hiikiimlerinin Anayasa
Mahkemesince onaylamasina ragmen, Kanun 1 Temmuz 2000 tarihinde
planlandig: sekilde yiirtirliige girdi. Ne var ki, saglik sigortas: sistemlerinin
birlesmesine iliskin hiikiimler, farkli menfaat gruplari arasindaki keskin
anlasmazliklarin  alevlendirdigi Anayasa tartismalarmma halen maruz
kalmaktadir.

3.Engelli Calistirma Zorunlulugu Davasi [15-2(A) KCCR 58, 2001Hun-
Ba96, 24 Temmuz 2003]*

Engelli Kimselerin Istihdam Tesvikine iliskin eski Kanun ve
Cumhurbaskanligi kararnamesi uyarinca, 300 ya da daha fazla kisi calistiran
bir igveren, tiim ¢alisan sayisinin yiizde iki oraninda ya da tizerinde engelli

kisi calistirmal1 ve bu isveren yukaridaki istihdam oranini karsilayamayacak

4 Kore Cumhuriyeti Anayasa Mahkemesi, Decisions of the Korean Constitutional Court (2003),
223-228.
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olursa, engellilere iliskin olarak her yil 6nceden belirlenmis miktarda bir
istihdam ticretini Calisma Bakanligina 6demelidir. 2001'de, bu hiikiimlerin
sOzlesme ve calisma Ozgiirligiini® ve ayn1 zamanda miilkiyet hakkini ihlal

ettigini ileri siiren bir isveren, bunlara itiraz etti.

Ne var ki, Mahkeme, Anayasa’nin ¢alisma hakkina iliskin maddesi
(madde 32), insanlara layik bir yasam hakkina iliskin madde (madde 34) ve
Devletin ekonomik diizenine iliskin madde (madde 119)° dahil olmak tizere
anayasa hiikiimlerine dayanarak hiikiimlerin Anayasa’ya aykir: olmadigina
hiikmetti. Aslinda, engelli insanlar, fiziksel ya da zihinsel durumlari nedeniyle
is elde etmede siklikla asir1 giigliikle karsilasiyorlar. Ticari isletmelerin
ekonomik faaliyette bulunma 6zgiirliiklerine iliskin teminata ragmen, insan
onurunu kuvvetle desteklemek ve sosyal ve ekonomik agidan daha zayif bir
konumda olan engelli kimseler i¢in insani yasam kosullarini temin etmek
amactyla boyle bir ozgtirliigii bir dereceye kadar kisitlamak gereklidir.
Boylece, Mahkeme, engelli kimse ¢alistirma zorunluluguna iligskin hitkmiin
isverenlerin sozlesme ozglirliigiinii ve diger ekonomik 6zgiirliiklerini asir1
derecede kisitlamadigini kabul etti.

Engelli Kimselerin Istihdam Tegvikine iliskin Kanun, bu kararin
ardindan gozden gegirilip diizeltildi ve su anda, Kanun ve Cumhurbaskanlig:
kararnamesi, 50 ya da daha fazla kisi calistiran isverenlerin tiim calisan
sayisinin 23/1000 oraninda ya da tizerinde engelli kisi calistirmalarin

ongormektedir.

4. Gorme Engelli Masor Davasi [20-2(B) KCCR 1089, 2006Hun-
Mal098, 1116, 1117, 30 Ekim 2008]"

Masorliik lisanslarini almaya yonelik olarak yalnizca gorme engelli
insanlara yetki veren Saglik Hizmeti Kanunu'nun Anayasa’ya uygunluk

denetiminin yapilmasi i¢in 2006 yilinda bir anayasa sikayetinde bulunuldu.

5  Anayasanin 15. maddesi “Tiim vatandaslar calisma dzgiirliigiinden yararlanir” seklinde bir
ifade igerir.

6  Madde 119 (2) soyle bir ifade igerir ki “Devlet, mili ekonominin istikrarini ve dengeli biiyiimesini
siirdiirmek, gelirin uygun sekilde dagitilmasini temin etmek, pazar hikimiyetini ve ekonomik giiciin
istismarini onlemek ve ekonomik etmenler arasindaki uyum araciligiyla ekonomiyi demokratiklestirmek
icin ekonomik meseleleri diizenleyebilir ve koordine edebilir.”

7 Kore Cumhuriyeti Anayasa Mahkemesi, Constitutional Court Decisions, Korean Constitutional
Court (2003) (Kore Anayasa Mahkemesi) cilt 11 (2005-2008), 223-228.
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Sikayetgiler, Kanun'un ilgili hiitkmiiniin gorme engelli olmayan engellilerin
masoOrliik lisanslarini almasini engelledigini ve bdoylelikle bu engellilerin

calisma ozglirliiglinii ihlal etmis oldugunu ileri siirdiiler.

2008'de, 6'ya 3 oy ile Mahkeme, gorme engelliler igin yetersiz refah
politikalar1 dikkate alindiginda, masorlitk mesleginin belki de gorme
engelliler i¢cin mevcut tek meslek oldugu seklinde bir gerekce gostererek,
bunun Anayasa’ya uygun olduguna hiikmetti. Mahkeme, Anayasanin
engellilerin korunmas: ile ilgili olan madde 34 (5)'ine dayanarak hiikmiin
gorme engellilerin gecimini temin etmeyi hedefledigini ve gerek egitim
gerekse istihdam agisindan yillar boyunca ayrimcilik yapilmis azinbik bir
grup olan gorme engelliler i¢in biiyiik dlciide esitligin saglanmasi igin tercihli

onlemler almanin gerekli oldugunu 6ne stirdii.

Mahkeme bu karar1 verdikten sonra bile, gorme engelli olmayan
engellilere masorliik lisanslari elde etme hususunda getirilen kisitlamaya
iliskin olarak siirekli basvuru (anayasa sikayeti) yapilmis, ancak bu basvurular

basarisizlikla sonuglanmistir.

5. Yabanci Kursiyerlerin Is¢i Haklari Davasi (19-2 KCCR 297,
2004Hun-Ma670,30 Agustos 2007)®

Calisma Bakanliginin endiistriyel teknoloji alaninda yabanci
kursiyerlere yonelik eski bir diizenlemesi olan “Endiistriyel Teknoloji Alaninda
Yabanc: Kursiyerlerin Denetimi ve Korunmasina yénelik Kilavuz Ilkeler” igerisinde,
Calisma Standardi Kanunu kapsaminda yer alan hamile calisanlarin
korunmasimna ve yillik ticretli iznin, {icret borcuna iliskin tercihli 6demelerin
ve emekli maasin korunmasina yer verilmemekteydi. 2004 yilinda, yabanci
bir endiistriyel teknoloji kursiyeri, diizenlemenin endiistriyel teknoloji
kursiyeri olmayan yabanci isciler ve Koreli isgiler lehine endjiistriyel teknoloji
kursiyeri olan yabancilara karst ayrimcilik yapilmasini 6ngormesi nedeniyle

Anayasa’ya aykir1 oldugunu ileri siirerek, diizenlemeye kars: bir dava act1.

Anayasa’nin madde 32 (3)'i sunu ongormektedir: “Calisma kosullari
standartlar insan onurunu giivence altina alacak sekilde Kanun yoluyla tespit
edilir.” Mahkeme, is¢i haklarinin yalmizca “icinde calisilacak bir yer hakkini”

8  Kore Cumhuriyeti Anayasa Mahkemesi, Decisions of the Korean Constitutional Court (2007),
166-170.
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degil, ayn1 zamanda “calisma cevresi ve kosullart hakki”n1 da kapsadigina
hitkmetti. Ikinci hak (calisma cevresi ve kosullar1 hakki), insan onuru
tizerinde bir etkisi olmasi sebebiyle, saglikli bir ¢alisma gevresi ve kosullar:
isteme hakkini, ¢alismasinin miikafatini ve makul ¢alisma kosullarimin
saglanmasin1 igermektedir. BOylece, Mahkeme yabanci bir is¢inin bu
haklardan yararlanmasi gerektigini one siirdii. Sonug olarak, Mahkeme
Calisma Bakanlhigina ait bu eski diizenlemenin esitlik hakkini ihlal ettigini

beyan ederek, Anayasa’ya aykiri olduguna karar verdi.

Bu karar, Mahkemenin yabanci bir is¢inin is¢i haklarina iliskin belirli
alanlarda esit korumadan yararlanmas: gerektigini kabul etmesi agisindan

Oonemlidir.

IV. Sonug

Sosyal refaha iligkin baz1 agik 6zel hiikiimler 6ngdren Kore Anayasasi,
yukarida anilan Engelli Isci Calistirma Zorunlulugu Davast ve Gorme
Engellilerin Masorliik Davasinda goriildiigii tizere sosyal korumaya yonelik
saglam bir temel olusturmaktadir. Ornegin, bu tiir 6zel hiikiimler sosyal
azinliklara yonelik pozitif ayrimcilik igin mesru zeminler olup, netice itibariyla

inceleme diizeyini etkilemektedir.

Ayrica, anayasa yargist sistemi, sosyal korumay: siirdiirmenin en
onemli yollarindan biri olarak da islev gérmektedir ki bu, Kore deneyimi ile
kanitlanmis bulunmaktadir. Hukukun stiinliigiine dayali anayasa yargisi,
azmliklarin korunmasi igin temel bir tastir. Demokrasi ¢ogunlugun rizasina
dayali iken, tarih gostermistir ki cogunluk, zaman zaman, adalete ve hatta
insanliga karsi hareketler iginde bulunabilir. Boylece, en gelismis iilkeler,
anayasa ve toplumdaki azinliklarmn temel haklarini koruyan anayasa yargisina

yonelik ihtiyaci kabul etmislerdir.

Ne var ki, ne Anayasa ne de Anayasa Mahkemesi sosyal haklarla ilgili
sorunlari ¢ézmek icin her derde deva ilag gorevi goremez. Ge¢cim Koruma
Standardi Davasina iliskin karardan su sonucu ¢ikarabiliriz ki nihayetinde
daha biiyiik ve kapsamli bir sosyal koruma, yasama veya yiiriitme organinca

etkili yasalar ya da onlemler araciligiyla saglanabilir.






Protection of Social Rights by the Constitutional
Court of Korea
- Focusing on Social Welfare Rights -
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I. Introduction

Today, we can hardly conceive of realizing true democracy without
social protection. Building decent societies by enhancing the welfare of social

minorities has been recognized as an important task of the State.

In the Republic of Korea (ROK), like in many other countries, a number
of statutes have been enacted and revised so as to promote social welfare.
However, some of them have been challenged under the equal protection
principle or the principle of proportionality.’

The Constitution of Korea provides preferential treatment provisions
for social minorities including the poor and the disabled as well as a general
provision for social welfare. Moreover, the Constitutional Court has played

an important role in protecting the social rights for the weak in society.

In this conference, I would like to introduce the social welfare-related
decisions of the Constitutional Court as well as the related constitutional

provisions of Korea.

I1. Constitutional Provisions Related to Social Welfare

(1) The Constitution of Korea has some express provisions concerning
social welfare or social security. Article 34 (1) and (2) declare that “All citizens shall

1 Article 37 (2) of the Constitution of the ROK prescribes the principle of proportionality
of prohibition of excessive restriction as follows: “All liberties and rights of people may
be restricted by statute only when such restriction is necessary for national security,
maintenance of order, or for public welfare; and such restriction may not violate the essence
of the liberties and rights.”
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be entitled to a life worthy of human beings” and that “The State shall have the duty to
endeavor to promote social security and welfare.” In particular, Article 34 (3) and (4)
explicitly state that the State shall endeavor to promote the welfare and rights
of women and shall have the duty of implementing policies for enhancing the
welfare of senior citizens and the young. In addition, Article 34 (5) provides that
citizens who are incapable of earning a livelihood due to a physical disability,
disease, old age, or other reasons shall be protected by the State.

(2) In addition, social welfare issues have been challenged under
the equal protection theory. Article 11 (1) of the Constitution serves as a
foundation for the equal protection theory, stating as follows: “All citizens shall
be equal before the law, and there shall be no discrimination in political, economic,

social or cultural life on account of sex, religion or social status.”

(3) Sometimes, especially when the issue is related to social insurance,
the question arises as to whether the right to property is violated. Article 23 (1)
and (2) of the Constitution declares that “The right to property of all citizens shall
be guaranteed. The contents and limitations thereof shall be determined by Act.” and

that “The exercise of property rights shall conform to the public welfare.”

(4) Furthermore, it should be acknowledged that as a foundation for
other basic rights, Article 10 of the Constitution states that “All citizens shall be
assured of human dignity and worth and have the right to pursue happiness. It shall
be the duty of the State to confirm and guarantee the fundamental and inviolable

human rights of individuals.”

Especially, withregard tolaborissues, Article 32 provides that “Standards
of working conditions shall be determined by Act in such a way as to guarantee human
dignity.”(Section 3), declaring that “All citizens are entitled to the right to work.” (Section 1)

III. Constitutional Court Decisions Concerning Social Welfare

1. Livelihood Protection Standard Case (9-1 KCCR 543, 94Hun-Ma33,
May 29, 1997)*

In 1994, an elderly couple with no ability to work, who were recipients

of the living assistance payment under the former Minimum Living Protection

2 The Constitutional Court of the ROK, Twenty Years of the Constitutional Court of Korea, 2008,
418-421.
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Act and the “1994 Livelihood Protection Standard” in a promulgated guidelines,
filed a constitutional complaint against the Standard, alleging that the amount
of the payment was far short of the minimum living cost and therefore violated
their rights to a humane livelihood.

After affirming the State’s responsibility to protect its people’s living
standards under Article 34 of the Constitution, the Court dismissed the case.
The Court held that the legislature violates the constitutional provisions
related to the State’s duty to protect the people without economic capability
and the people’s right to a humane livelihood when the State does not legislate
at all in that area or the content of the legislation is so irrational that the State
has clearly failed to carry out its duty. The Court held that the constitutionality
of the livelihood protection standards set by the administration cannot be
judged based on the living assistance payment provided under the Minimum
Living Protection Act alone; instead, the aggregate of all the available aid
provided by laws should be taken in account.

In consideration of all the benefits such as an elderly allowance, a bus
fare allowance, exemptions on water bills, telephone charges and drainage
taxes, which were provided by other statutes, the Court decided that even
if their aggregate sum did not meet that year’s minimum cost of living for
a household of two, that fact alone did not constitute the State’s failure to
provide for the objective minimum necessary for a humane livelihood or a

clear departure from the constitutionally permitted scope of discretion.

This decision is significant in setting the level of protection for the poor
in Korea. But critics argued that the Court allowed the State too broad a policy
discretion in its setting of the level of minimum protection.

2. Merger of Medical Insurance Case (12-1 KCCR 913, 99Hun-Ma289,
June 29, 2000)*

The National Health Insurance Act of 1999 was designed to merge
those insured separately under workplace insuranceand local insurance plans
under the National Health Insurance Corporation. The Act has provisions that

govern the merger of the finances of the two insurance plans, the involuntary

3 The Constitutional Court of the ROK, Twenty Years of the Constitutional Court of Korea, 2008,
471-474.
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dissolution of former workplace insurance unions, and the comprehensive
assignment of the rights of the dissolving unions to the National Health
Insurance Corporation. The complainants, members of the workplace medical
insurance unions, alleged that the Act violates their rights to property and

equality.

In this case, the Constitutional Court, in a unanimous decision, decided
that the provisions of the National Health Insurance Act do not violate the
Constitution.

The Court first held that it did not violate the right to property because
the deposit funds of the medical insurance unions is not included in the scope
of protection of the right to property in the Constitution (the Court held that
the deposit fund lacks the minimum requirement of a property right under
private law), and the merger of the deposit funds neither threatens the right to
medical insurance benefits nor causes adverse changes against the workplace

insured.

The Court then held that, although the workplace insured and the
locally insured are essentially heterogeneous groups in terms of the types
and the taxability of income, the merger of the funds does not violate the
right to equality because there are some measures or procedures for adjusting
the premium rates properly including through the Finance Management
Committee.

As the provisions of the Act concerning the merger of funds were
upheld by the Constitutional Court, the Act became effective on July 1, 2000
as planned. However, the provisions concerning the merger of the medical
insurance systems are still being subject to constitutional debates fanned by

the sharp disagreements between different interest groups.

3. Mandatory Employment of the Disabled Case [15-2(A) KCCR 58,
2001Hun-Ba96, July 24, 2003]*

Pursuant to the former Employment Promotion of Disabled Persons
Act and the presidential decree, an employer employing 300 employees

or more, must employ people with disabilities at or over the rate of two-

4 The Constitutional Court of the ROK, Decisions of the Korean Constitutional Court(2003), 223-228.
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hundredths of the entire number of employees, and should the employer fail
to meet the above employment rate, the said employer must pay the disabled
employment charge to the Minster of Labor in a predetermined amount each
year. In 2001, these provisions were challenged by an employer, who argued
that they violated the freedom of contract and occupation,® as well as the
property right.

However, the Court held that the provisions are not unconstitutional
based on constitutional provisions including Article on the right to work
(Article 32), Article on the right to a life worthy of human beings (Article
34), and Article on the economic order of the State (Article 119)° of the
Constitution. In reality, people with disabilities often face extreme hardship in
obtaining employment due to their physical or mental conditions. Despite the
guarantee of business entities’ freedom of economic activities, it is essential to
restrict such freedom to a certain degree in order to reinforce human dignity
and to guarantee humane living conditions for people with disabilities, who
are in a socially and economically weaker position. Therefore, the Court held
that the mandatory employment provision does not excessively restrict the
freedom of contract and other economic liberties of the employers.

The Employment Promotion of Disabled Persons Act was revised,
subsequent to this decision, and at present, the Act and the presidential
decree provide that the employers employing 50 employees or more shall
employ disabled persons at or over the rate of 23/1000 of the entire number

of employees.

4. Visually Handicapped Masseur Case [20-2(B) KCCR 1089, 2006 Hun-
Ma1098,1116,1117, October 30, 2008]”

A constitutional complaint challenging the constitutionality of the
Medical Service Act authorizing masseur licenses exclusively to blind people

was presented in 2006. The complainants argued that the related provision

5  Article 15 of the Constitution states that “All citizens shall enjoy freedom of occupation.”

6  Article 119 (2) states that “The State may regulate and coordinate economic affairs in order to
maintain the balanced growth and stability of the national economy, to ensure proper distribution of
income, to prevent the domination of the market and the abuse of economic power and to democratize
the economy through harmony among the economic agents.”

7 The Constitutional Court of the ROK, Constitutional CourtDecisions, vol. II (2005-2008) of the
Korean Constitutional Court(2003), 223-228.
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of the Act barred non-visually impaired persons from obtaining the masseur

licenses and therefore infringed on their freedom of occupation.

In 2008, in a vote of 6 to 3, the Court held that it is constitutional,
reasoning that given the insufficient welfare policies for the visually
handicapped, massage practice is perhaps the only occupation available
for the visually handicapped. The Court held that the provision aims to
guarantee the livelihood of the visually impaired based on Article 34 (5) of the
Constitution that concerns the protection of the disabled, and it is necessary
to take preferential measures in order to realize substantial equality for the
visually impaired, a minority that has been discriminated against over the

years in terms of both education and employment.

Even after the Court rendered this decision, constitutional
complaints concerning the restriction upon the non-visually impaired in
attaining masseur licenses have been consistently filed and their attempts
have been failed.

5. Labor Rights of Foreign Trainees Case (19-2 KCCR 297, 2004Hun-
Ma670, August 30, 2007)®

The former “Guideline for the Protection and Supervision of Foreign Trainees
of Industrial Technology,” a regulation of the Ministry of Labor for foreign
trainees of industrial technology (hereinafter, industrial trainees), did not
include the protection of retirement allowance, preference payments of wage
debt, yearly paid vacation, and the protection of pregnant workers under
the Labor Standard Act. In 2004, an industrial trainee brought a suit against
the regulation, claiming that the regulation was unconstitutional because
it discriminated against industrial trainees in favor of Korean workers and

foreign workers who were not industrial trainees.

Article 32 (3) of the Constitution provides that “Standards of working
conditions shall be determined by Act in such a way as to guarantee human dignity.”
The Court held that the labor rights include not only “a right for a seat to
work in” but also “a right for a working environment and conditions.” Since the
latter may have an impact upon human dignity, it includes the right to claim
a healthy working environment and conditions, just reward for work, and

8  The Constitutional Court of the ROK, Decisions of the Korean Constitutional Court(2007), 166-170.
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the guarantee of reasonable working conditions. Thus, the Court held that a
foreign worker should enjoy these rights. In conclusion, the Court decided
that the former regulation of the Ministry of Labor was unconstitutional,

declaring it infringed upon the right to equality.

This decision is important in that the Court acknowledged that a

foreign worker should enjoy equal protection in certain areas of labor rights.

IV. Conclusion

By providing some explicit special provisions concerning social welfare
in the highest law, the Korean Constitution itself truly lays a sound foundation
for social protection, as observed in the abovementioned Mandatory
Employment of the Disabled Case and the Visually Handicapped Masseur
Case. For example, such special provisions become legitimate grounds for
affirmative actions for social minorities and consequently affect the level of
scrutiny.

Further, the constitutional judicial system also functions as one of the
most important means to preserve social protection, which has been proved
by the experience of Korea. Constitutional adjudication based on rule of law is
the cornerstone for minority protection. While democracy is based on the will
of the majority, history has shown that the majority can, at times, act against
justice and even humanity. Thus, most developed countries have recognized
the need for a constitution and constitutional adjudication that protects the

basic rights of the minorities in society.

However, neither the Constitution nor the Constitutional Court can
be a panacea for solving the problems concerning social rights. As we can
infer from the decision of the Livelihood Protection Standard Case, ultimately
more substantial and comprehensive social protection could be provided by

the legislature or the executive through efficient statutes or measures.
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