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Sosyal haklarin uluslararas: insan haklar1 mevzuatinin 6nemli bir
boliimiinii olusturmalarina ve de medeni ve siyasi haklarla aymi diizeyde
goriilmelerine ragmen, bunlara iliskin yargilama pek ¢ok ulusal ve uluslararasi
yargt sistemlerinde derin bir sekilde yerlesmis degildir. Bu, genellikle
“yargilanabilir” medeni ve siyasi haklar ve “yargilanamaz” sosyal haklar
arasindaki bir ayrimdan kaynaklanmaktadir ki bu ayrimla soyle bir yanilgiya
diisiiliir: medeni ve siyasi haklar devletin herhangi bir olumlu edimini
gerektirmezlerken, sosyal haklar boyle bir devlet edimini gerekli kilarlar.
Sosyal haklarla ilgili anayasal ictihat, cogu kez, tehlikeli yargisal aktivizm ile
suglanir. Sosyal haklarin yargilanabilirlii karsisindaki esas ¢ekince, yargimin
secimle is basina gelmis yasama organlarinin alanlarma girerek ve sosyal
meselelere iligkin alanda politika olusturma gorevini iistlenerek, kuvvetler
ayriligini ve demokratik yonetimi dikkate almayabilecegi korkusuna dayanur.
Sosyal haklarin yargilanabilirligine kars1 bir diger itiraz ise bunlarin igerik ve

anlaminin muglak oldugu inancindan kaynaklanmaktadir.

Bu elestirilere ragmen, sosyal haklarin ozellikle de toplumun
zayif (savunmasiz) kesimlerine yonelik belirli temel sosyal ve ekonomik
ihtiyaglarin saglanmasi ve karsilanmasini temin etmeyi hedef aldig1 inkar
edilemez. Sosyal haklar, insan onurunu ¢igneyen marjinallige, ayrimciliga
ve tiim benzer meselelere kars: siper gorevi gormektedirler. Sosyal haklarin
uygulanabilirliginin, sadece kaynaklarin mevcudiyetine bagli oldugunun
diisiiniilmemesi gerekir ¢iinkii bu haklarin yetersiz sekilde uygulanmasi,
daha esitlikgi bir toplumun gelismesine engel olmaktadar.
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Bu bilgiler 1s18inda, bu sunum ile Tirkiye Cumhuriyeti Anayasa
Mahkemesinin sosyal haklara iliskin son zamanlardaki ic¢tihadinin analiz
edilmesi hedeflenmektedir ki bu ictihat, 1990’11 yillarin baslarindan bu yana
Mahkemenin ekonomik krizler baglaminda sosyal haklara iliskin yargilamay1
ele alma yontemi hususunda yol gosterici nitelikte olmustur. Bu amagla, bu
haklarin yargilanabilirligine iliskin pek ¢ok kabul edilmis anlayis: tartisacak
sekilde Mahkemenin sosyal haklarin gesitli boyutlarini ele alma yoniinde bir

niyeti ve yeterliligi sergileyip sergilemedigini incelemekteyiz.

Spesifik olarak, bu calisma ile asagidaki temel sorunlarin {izerine
egilmeye calisilmaktadir. Anayasa Mahkemesinin Tiirkiye’de sosyal haklar
alaninda tstlendigi rol nedir? Anayasa Mahkemesi, sosyal haklarla ilgili
kararlarina varirken hangi gerekgelere dayanir? Mahkeme kararlarini verirken

0zel olarak 6nem verdigi belirli bir 6rnek ve degerlendirme var midir?

Sunumda ileri siiriilen sudur ki Tiirk Anayasa Mahkemesi Anayasa’nin
smirlari igerisinde anayasal olarak taninan sosyal haklari, klasik pozitivist
yorum ilkelerine bagli kalarak, ¢ok dar anlamda yorumlamistir. Ornegin,
isci haklar1 alaninda, sendikalasma hakk: ve grev hakki gibi 6nemli haklara
yonelik koruma saglanmada tutarsiz bir yaklasim sergilendigi Mahkeme
kararlarinda goriilmektedir.

Mahkeme sosyal haklarla ilgili kararlarinda asir1 derecede ihtiyatl
tutum gostermesine ragmen, devlet memurlarinin hak ve gorevlerini ngoren
ilgili maddeleri comertge yorumlayarak, basta devlet memurlari olmak iizere
belirli gruplara 6zel 6nem atfetmistir. Mahkeme, devlet memurlarina yonelik
hevesle izledigi koruyucu tutumunun aksine, diger insanlardan ayni haklar1
esirgemekten cekinmemistir. Mahkemenin bu eylemi, elbette en yoksul
gruplarin lehine degildir ve gercekten de daha faydali bir sekilde kaynaklarin
toplumun daha yoksun ve daha az organize olmus kesimlerine yeniden tahsis

edilmesini 6nlemede rol oynayabilir.

Tiirk Anayasa Mahkemesinin sosyal haklara yonelik yaklagiminin
onemli bir belirleyici etkeni, siyasi giiglerle iligkisi ile ilgili olan kurumsal
roliinii kavramasidir. Belirli bir yasal dayanak bulunmadiginda biitge
tahsislerini kapsayan kararlar ¢ikarma konusunda sessiz kalma egilimi
gosterir ve sorumlulugu Parlamento’ya bir sonraki adimi atmasi i¢in iade
ederek yargi denetimini zayif bigcimde yerine getirir Mahkeme, sosyal

haklara iliskin anayasal hiikiimleri yorumlarken yaraticilik yetenegini
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sergilememistir, ¢linkii ylirlitme erkinin alanina girmemeye fazlasiyla dikkat
etmektedir. Ornegin, sosyal giivenlik alaninda dikkate deger bir istisna
bulunmakla beraber, (insan) onur(u), yeni sosyal haklar olusturmak ya da
Anayasa’da siralanan sosyal haklarin esasina iligkin bir anlam katmak iizere
kullanilmamaktadar.

Anayasa sikayetinin Tiirk Anayasa sistemine yeni getirilmis olmasz,
sosyal haklarin gerceklestirilmesi hususunda Mahkemenin daha aktif bir
durus sergilemesi igin bir firsat yaratabilir. Mahkemenin sosyal haklarla
ilgili ictihada iliskin ge¢mis performans: dikkate alindiginda, bu iddia asir
iyimser goriilebilir. {laveten, Tiirk Anayasa sikayeti sistemi, hem Anayasa’da
hem de Avrupa Insan Haklari Sézlesmesinde yer verilen “klasik” haklar ve
ozgiirliiklerle agikga smirhidir. Buna karsin, sosyal haklar “klasik haklar”
seklinde yorumlanarak anayasa sikayeti sistemi kapsaminda dava edilebilir
ve hukuki uygulamaya tabi tutulabilirler.
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Although social rights constitute an important part of international
human rights corpus and are considered on a par with civil and political
rights, their adjudication has not been deeply entrenched in many national
and international jurisdictions. This usually stems from a distinction between
‘justiciable” civil and political rights and “non-justiciable” social rights, which
wrongly assumes that while civil and political rights do not require any positive
governmental action and relatively cost-free, social rights necessitate such
governmental action. Constitutional social rights jurisprudence is, more often
than not, accused of perilous judicial activism. The main reservation against the
justiciability of social rights is based on the fear that judiciary may disregard
separation of power and democratic governance principles by trespassing
domains of elected legislative bodies and assuming a function of policy-making
in the field of social issues. Another objection to the justiciability of social rights
emanates from the belief that their content and meaning are highly contested
and vague. In spite of these criticisms, it is undeniable that social rights aim
at securing the provision and satisfaction of certain basic social and economic
needs of life, especially for the vulnerable sections of the population. They act
as a bulwark against marginality, discrimination and all similar issues which
violate human dignity. The enforceability of social rights should not be seen as
being dependant only on the availability of resources, as the weak enforcement

of these rights militates against the development of a more egalitarian society.

As a matter of fact, the justiciability and realization of social rights
require no less than a paradigm shift in conventional constitutional
jurisprudence with its strongly embedded attitude of emphasizing negative
rights at the expense of weakly protected positive rights.
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Against this backdrop, the paper aims to analyse the recent social
rights jurisprudence of the Constitutional Court of Turkey, which from the
early 1990s onwards has been instructive about how the Court has dealt with
adjudicating social rights in the context of economic crises. To this end, we
investigate whether the Court has demonstrated a judicial willingness and
capacity to address various aspects of social rights in a way that challenges

many received notions of the justiciability of these rights.

Specifically, this study seeks to address the following main questions:
What role does the Constitutional Court play in Turkey in the field of social
rights? On what justifications does it count in reaching its verdicts related
to social rights? Are there any specific patterns and deliberations the court

attach special importance when delivering its rulings?

The paper argues that the Turkish Constitutional Court has interpreted
constitutionally recognized social rights within the boundaries of the
constitution very narrowly, adhering to traditional positivistic canons of
interpretation. For example, in the area of labour rights, the record of the
Court shows an inconsistent approach without affording protection to crucial

rights such as the right to unionize and the right to strike.

Although the Court displays excessively cautious attitudes in its
rulings regarding social rights, it has assigned a special importance to certain
groups, notably civil servants by generously interpreting the relevant articles
that stipulate rights and functions of civil servants. In contrast to its zealously
protective attitude towards civil servants, the Court has not hesitated to
deny the same rights for other people. This court action is not certainly in
favour of the neediest groups and indeed may act to prevent a more beneficial
reallocation of resources to the more disadvantaged and less mobilised sectors

of society.

An important determinant of the Turkish Constitutional Court’s
approach to social rights is its perception of its institutional role with regard
to its relationship to the political branches. It tends to be reticent about
issuing rulings that imply budgetary allocations in the absence of a firm legal
basis to do so and exercises a weak form of judicial review which returns
the responsibility to Parliament to take further action. The Court has not
demonstrated its ability to be creative in its interpretation of constitutional

provisions regarding social rights as it has been overcautious not to trespass
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into to the territory of the executive branch. For example, with one notable
exception in the field of social security, dignity is not used to create new
social rights or to give substantive meaning to the social rights listed in the

constitution.

The recent introduction of constitutional complaint into the Turkish
Constitutional system may create an opportunity for the Court to adapt a more
active stance in the realization of social rights. This claim may be seen as overly
optimistic given the Court’s track record in its social rights jurisprudence. In
addition, the Turkish constitutional complaint system is explicitly restricted
to “classic” rights and freedoms enshrined both in the Constitution and the
European Convention on Human Rights. Social rights do not often fall under
the protection of constitutional complaint as it is feared that they would
stretch the system to a point where it would lose its effectiveness and meaning
due to heavy workload of constitutional courts. Nonetheless, social rights
can be made enforceable and amenable to judicial implementation under the
system of constitutional complaint by means of reading and interpreting them
into “classic rights”. The Turkish Constitutional Courts should not avoid its
responsibility for the realization of a society predicated on social justice and it

can achieve this through creative substantial interpretation.





