Anayasa’nin Yorumlanmasinda Yiiksek
Mahkeme’nin Roli

Dato Seri Paduka Hj Kifrawi bin Dato Paduka Hj Kifli
Brunei Yiiksek Mahkemesi Baskani

1. Brunei Dartlissalam’da Yiiksek Mahkeme Kanunu, Yiiksek bir
Mahkemenin kurulmasimni ve bagvurulara bakmasini 6ngortir.

Kanunun 6. Boliimiinde, Yiiksek Mahkemenin bir Kayit Mahkemesi

olmasi ve asagidaki unsurlardan olustugu belirtilir

(a) Tk yarg: yetkisini ya da istinaf mahkemesinin cezai ve hukuki
yetkilerini kullanan Ust Mahkeme ve

(b) Temyiz mahkemesinin cezai ve hukuki yetkilerini kullanan Temyiz
Mahkemesi (Yargitay).

2. Istinaf Mahkemesi Kanunu, Istinaf Mahkemelerinin kurulmasini
ongormektedir. Singapur’daki Bolge Mahkemeleri ya da Malezya'daki Sulh
Mahkemelerinin muadili olan bu Istinaf Mahkemeleri kararlarma kars:
bagvuru yapilabilir.

3. Alt Mahkeme Kanunu, Sulh Ceza Mahkemesinin, Cocuk
Mahkemelerinin ve Kiiciik Anlasmazliklara Bakan Idare Mahkemelerinin

kurulmasini 6ngormektedir.

4. Seriat Mahkemesi Kanunu, en ¢ok ceza gerektiren Seriat suglar1 ve
Islam Aile Hukuku ile ilgili Seriat davalarina bakan Seriat Mahkemelerinin

kurulmasini 6ngdrmektedir.

5. Mahkemelerimiz, her zaman oldugu gibi, gerek ceza gerekse hukuk
davalarinda taraflarin haklarini koruyan kararlar ve emirler vererek adalet
dagitmakla gorevlidir.

Brunei Dartiissalam’da, anayasal meseleleri ele alan ayr1 bir Anayasa
Mahkemesi bulunmamaktadr.
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Yiiksek Mahkeme Kanunu’nun 16. B6liimii, Ust Mahkemenin hukuki

yetkisinin asagidaki unsurlardan olusmasini ongérmektedir

(a) Ingiltere’deki Yiiksek Mahkemenin, Yiiksek Mahkemenin Aile ve
Yargiclar Kurulu Boliimiiniin sahip oldugu ve kullandig1 yetki 6lciisiinde,

benzer mahiyetteki ilk yarg: yetkisi ve

(b) Tlk yarg1 yetkisi veya istinaf mahkemesinin yetkisi olsun, bu kanunca
ya da bagka bir mevzuat ile verilebilecek olan bunun gibi bagka bir yetki.

Ingiliz Mahkemelerinin anayasa hukuku meselelerini ele alma
konusunda yargi yetkilerinin olmasindan &tiirii, Brunei Dariissalam Ust
Mahkemesi de, Yiiksek Mahkeme Kanunu'nun 16. Boliimii kapsaminda,
baktig1 davalarda ileri siiriilen anayasal meseleleri ele almaya yonelik olarak

ayn yetkiye sahip bulunmaktadir.

6. 2004 yilinda yapilan bir Anayasa degisikligi sonucunda, Mahkeme,
ontindeki davanin yargi denetimine kadar gidip gitmeyecegi konusunda
birka¢ defa Brunei Anayasasinin madde 84C’sinin anlamina iliskin olarak
karar vermek zorunda kaldi.

Anayasanin Madde 84C(1)inde yargi denetimi seklindeki hukuk
yolunun, Brunei Dariissalam’da mevcut olmadig1 ve olmayacag belirtilmistir.

Yiizbas: Hjh Huraizah Binti Hj Duraman, Yiizbas: Mohd Kamarul Faezal Bsn
Hj Murni, Tegmen Erne Binti Hj Sanif, Tegmen Hj Md Adzim Bin Hj Shariffuin,
Pehin Datu Singamanteri, Albay Dato Seri Paduka Haji Awg Mohammad Yasmin
Bin Haji Umar, Tiimgeneral Dato Paduka Seri Haji Aminuddin Ihsan Bin, Dato Seri
Paduka Hj Abidin, Albay Haji Jofri Bin Haji Abdullah, Albay Hjh Huraizah Binti
Hj Duraman, Saniklar1 (Davalilari) Sultan Hazretlerine Brunei Kraliyet Silahli
Kuvvetlerindeki hizmetlerinin sona ermesini tavsiye etmeleri dolayisiyla
dava ettiler. Ust Mahkeme sunu kabul etti ki; “Anayasa’nmin madde 84C’sinde,
bir karar1 diizenleyen herhangi bir usul gereklilig¢ine uygunlukla ilgili bir mesele déhil
olmak iizere, Majeste adina hareket eden bir taraf ya da herhangi bir kamu gorevinin
yerine getirilmesinde Majeste adina ya da Majestenin yetkisi ddhilinde hareket
eden bir taraf tarafindan hicbir karara kars: dava acilmayacagina tam olarak agiklik

getirilmigtir.”

Yakin ge¢misteki bir dava olan Dyg. Hjh Afsah Bte Hj Adol karsi Yaakub
bin Israil davasinda (Basvuru No.9, 2013), Sikayetci (Davaci), Sultanlik

Makaminin onayni aldiktan sonra tapu siciline kaydedilmis arazinin Saniga
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(Davaliya) transferinin, Arazi Kanununun Béliim 28 (3) kapsaminda Sanigin
dolandiricilik veya yanlis beyana taraf olmasi gerekgesiyle, iptal edilmesi
icin Ust Mahkemeye bagvurdu. Sikayet¢i (Davaci), Tapu Kaydinin Arazi
Kanununun 29. Boliimii kapsaminda diizeltilmesi i¢in bagvuru yapti. Temyiz
Mahkemesi (Yargitay), Bagskan (Ust Mahkemedeki) 6niindeki davanin yarg:

denetimine kadar gitmeyecegine hitkmetti.

Mortimer, P. (Temyiz Mahkemesi'nin hiikmiinii verirken) sunu ifade
etti ki;

“Bagkan tarafindan verilen kararlar, hicbir surette, bu hiikiimlere aykiri
diismezler. Bu, ne bir yarg1 denetimidir ne de bir dnlem olarak gosterilen bir yarg:
denetimidir. Bagkan tarafindan yapilan aciklamalar ve verilen kararlar, arazi transferini
onaylayacak kararlara yonelik degildir fakat Arazi Kanunu hiikiimleri kapsaminda ve
su anda dikkatimizi verdigimiz orf ve ddet hukuku icinde yapilmaktadir.”

7. Anayasa’nin Madde 2(1)'inde gesitli anayasal gorevler (“Bassavct”,
“Sayistay Baskani”), Kurumlar (“Bakanlar Kurulu”, “Naiplik Konseyi”,
“Yasama Meclisi”) ve Tiiziikler (“I¢tiiziik”), vs. tanimlanmaktadir.

Madde 2(6)'de belirtilmektedir ki “Bu Anayasa’da aksi ongoriilmedikce ya
da baglam aksini gerektirmedikce, Istimlak Kanunu (Béliim 4) tiim diger mevzuatin

yorumu icin gecerli oldugu iizere bu Anayasa’nun yorumu icin de gecerlidir.”

Genel olarak tiim kanunlarin yorumlanmasinda yararlanilan kanun,
Anayasa hiikiimlerinin yorumlanmasinda ve yapilmasinda Mahkemelere

yardimci olur.
Anayasa’nin Madde 86(1)'inde su dngoriilmektedir ki:

“86. Sultan Hazretleri, bu Anayasa hiikiimlerinin herhangi birinin anlama,
yorumu, amaci, stmrt ile ilgili bulunan, béyle bir anlam, yorum, amag, simirdan
dogan herhangi bir meseleyi, (bu mesele hakkinda) bir karar verilmesi icin Madde (7)
uyarmea kurulan “Yorum” Mahkemesi'ne havale edebilir.

(2) Bir mahkeme oniindeki herhangi bir yasal islemde boyle bir mesele
ortaya c¢iktiginda, Sultan Hazretleri, bu mahkemeye meseleyi “Yorum”
Mahkemesine havale etmesi yoniinde veya meseleyi kendisine, sorunu
“Yorum” Mahkemesine sevk etmesi gerekenin Sultan Hazretleri oldugunu
arz ederek, havale etmesi yoniinde talimat verebilir ve Sultan Hazretleri bu

havaleyi alinca meseleyi “Yorum” Mahkemesi'ne havale edebilir:



282 Anayasa Yargis1 31 (2014)

Ancak bu, mahkemenin “Yorum” Mahkemesince Onceden karara
baglanmis bir meseleyi havale etmemesi sartiyla olur.

(3) Eger Sultan Hazretleri bu meseleyi “Yorum” Mahkemesine havale
etmezse, havaleyi yapan mahkemeyi durumdan haberdar eder ve mahkeme
bunun iizerine, dniindeki yasal islemleri baslatir.

(4) Bu Madde kapsaminda kendisine havale edilen herhangi bir
mesele {izerine “Yorum” Mahkemesinin ¢ogunlugunun vermis oldugu karar,
Mahkemenin bir karari olarak addedilir; ve Mahkemenin herhangi bir karari,
yazili hale getirilip Resmi Gazete’de yayimlanir ve Gazetenin hazirlanip
basilmasi yoluyla ortaya konabilir.

(5) Madde (2) kapsamindaki havale uyarinca Sultan Hazretlerinin
“Yorum” Mahkemesine bir havale yapmasi durumunda, Sultan Hazretleri,
“Yorum” Mahkemesi kararmin meseleyi havale etmis olan mahkemeye

iletilmesini saglar.

(6) Bu Madde kapsaminda “Yorum” Mahkemesinin kendisine havale
edilmis herhangi bir meseleye iliskin olarak verdigi karar, tiim sahislar i¢in
baglayic1 ve kesindir ve dogrulugundan siiphe edilemez veya herhangi
bir mahkemeye yapilacak bagvurunun konusu olamaz ya da herhangi bir
mahkemece yapilacak denetime tabi tutulamaz.

(7) “Yorum” Mahkemesi 3 tiyeden olusur-

(a) Bir tlkede yiiksek diizeyde yargiclik gorevinde bulunmus ya da
bulunan, veya bir tilkede en az 20 y1l avukatlik yapmais bir sahis olan Baskan;

(b) Bir tilkede en az 10 y1l avukatlik yapmuis bir sahis olan bir iiye; ve

(c) Herhangi bir iilkeden olup Islam Dinini 6greten, Islam hukukunda
gorev almis ya da alan veya Islam hukuku uzmani olan bir sahis olan bir iiye.

Baskan ve diger iiyeler, Sultan Hazretlerinin Devlet Belgesi olan Resmi
Miihrii ile atanirlar ve Sultan Hazretleri i¢in ¢alisirlar.

(8) Sultan Hazretleri, zaman zaman meseleleri karara baglama ya da
havale etme hususunda izlenecek prosediir ile ilgili kurallar1 olusturabilir,
degistirebilir veya kaldirabilir, ve de “Yorum” Mahkemesi iiyelerine Konsolide
Fondan 6denecek {icrete iliskin diizenlemeler yapabilir.

(9) “Yorum” Mahkemesi 6nceki kararlarinin herhangi birinden sapabilir
(ayrilabilir).
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Anayasa'nin ilanindan bu yana, Sultan Hazretleri, Mahkemeye
herhangi bir Anayasa hiikmiiniin anlami, yorumu ile ilgili bir meseleyi Madde
86(7) uyarinca kurulmus olan “Yorum” Mahkemesine havale etmesi yoniinde

talimat vermis degildir.

Mahkeme ise, Sultan Hazretleri meseleleri “Yorum” Mahkemesine
havale etsin diye, Anayasa’min herhangi bir hitkmiiniin yorumu ile ilgili
bir meseleyi simdiye kadar Sultan Hazretlerine havale etmis degildir. Su
ana kadar, davadaki taraflar, Sultan Hazretlerinin meseleleri “Yorum”
Mahkemesine havale etmesi i¢in, bu meselelerin Sultan Hazretlerine havale

edilmesi yoniinde Mahkemeye bir basvuru yapmamuislardr.






The Role of the Supreme Court in the
Interpretation of the Constitution

Dato Seri Paduka Hj Kifrawi Bin Dato Paduka Hj Kifli
Chief Justice of Supreme Court of Brunei

1. In Brunei Darussalam the Supreme Court Act provides for the
establishment of a Supreme Court and to provide for the hearing of appeals
from such Court.

Section 6 of the Act states that the Supreme Court shall be a Court of
Record and shall consist of

(a) the High Court which shall exercise original appellate criminal and
civil jurisdiction and

(b) the Court of Appeal which shall exercise appellate criminal and civil
jurisdiction

2. The Intermediate Court Act provides for the establishment of the
Intermediate Courts. Any appeal against the orders of the Intermediate Court

equivalent to District Courts in Singapore or Sessions Court in Malaysia
(would be heard by the Court of Appeal).

3. The Subordinate Court Act provides for the establishment of the

Magistrate’s Court, Juvenile Courts, and Small Claims Tribunals.

4. The Syariah Court Act established the Syariah Courts which deal
with Syariah cases which comprising mainly cases involving Syariah criminal

offences and Islamic Family Law cases.

5. Our Courts, as usual, are busy dispensing justice by making
decisions and orders which protect the rights of the parties in both criminal
and civil cases.

In Brunei Darussalam, there is no separate Constitution Court which
deals with constitutional cases.
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Section 16 of the Supreme Court Act provides that the civil jurisdiction
of the High Court shall consist

(a) of original jurisdiction and authority of a like nature and extent to
that held and exercised by the Chancery, Family and Queen’s Bench Divisions
of the High Court in England; and

(b) such other jurisdictions, whether original or appellate as may be
conferred upon it by this or any other written law.

Since the English Courts have jurisdiction in dealing with
constitutional law issues, therefore, the Brunei Darussalam High Court has
the same jurisdiction under section 16 of the Supreme Court Act to deal with
constitutional issues which are raised in the cases dealt by the Brunei High
Court.

6. As a result of an amendment to the Constitution in 2004, the Court
had to decide on the meaning Article 84C of the Brunei Constitution in several

cases whether the proceedings before the court amount to a judicial review.

Article 84C(1) of the Constitution states that the remedy of judicial
review is and shall not be available in Brunei Darussalam.

In Capt.(Rtd) Hjh Huraizah Binti Hj Duraman 1% Appellant, Capt. (Rtd)
Mohd Kamarul Faezal Bin Hj Murni 2"* Appellant, Lt. (Rtd) Erne Binti Hj Sanif 3™
Appellant, Lt.(Rtd) Hj Md Adzim Bin Hj Shariffudin 4™ Appellant AND YB Pehin
Datu Singamanteri Col.(Rtd) Dato Seri Paduka Haji Awg Mohammad Yasmin Bin
Haji Umar 1° Respondent, Major General Dato Paduka Seri Haji Aminuddin Thsan
Bin POKSM Dato Seri Paduka Hj Abidin 2" Respondent, Col.(U) Haji Jofri Bin
Haji Abdullah 3" Respondent (High Court) (Civil Suit Nos.117,118,119 & 120
of 2010) the 1% Appellant Capt.(Rtd) Hjh Huraizah Binti Hj Duraman sued the
Defendants (Respondents) for their action in recommending to His Majesty
the Sultan that her service in the Royal Brunei Armed Forces be terminated.
The High Court held that; ‘Article 84C of the Constitution makes it perfectly
clear that no litigation be brought against any decision by any party acting on
behalf of His Majesty or any party acting on his behalf or under his authority
in the performance of any public function including any question relating to

compliance with any procedural requirement governing such decision.’

In a recent case Dyg. Hjh Afsah Bte Hj Adol v Yaakub bin Israil Civil Appeal
No.9 of 2013, the Plaintiff applied in the High Court, to set aside the transfer
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of land to the Defendant which has been registered after getting approval
from the Sultan-In Council on the grounds that the Defendant was a party to
fraud or misrepresentation under section 28(3) of the Land Code. The Plaintiff
applied for the Land Register to be rectified under section 29 of the Land
Code. The Court of Appeal ruled that the proceedings before the Chief Justice
(in the High Court) do not amount to judicial review.

Mortimer, P. (giving the judgment of the Court of Appeal) stated; ‘With
the greatest respect, the orders made by the Chief Justice do not, in any way,
contravene these provisions. This is not a judicial review nor is it a judicial
review dressed up as an action. The orders and declarations made by the
Chief Justice are not directed towards the decisions to approve the transfer of
land but are made under the provisions of the Land Code and at common law

to which we now turn.”

7.Article 2(1) of the Constitution defines the various constitutional
posts (‘Attorney General’, ‘Auditor General’), Bodies (‘Council of Ministers’,

‘Council of Regency’, ‘Legislative Council’) Rules (‘Standing Orders’) etc.

Article 2(6) provides that, ‘Save as otherwise provided in this
Constitution or required by context, the Interpretation and General Clauses
Act (Chapter 4) shall apply to the interpretation of this Constitution as it
applies to the interpretation of all other written laws.’

The Courts are assisted by the same law, used in the interpretation of
all laws in general, in the interpretation and construction of the provisions of

Constitution.
Article 86(1) of the Constitution provides that:

‘86. (1) His Majesty the Sultan and Yang Di-Pertuan may refer any
question involving, arising from, relating to, or in connection with, the
meaning, interpretation, purpose, construction, ambit or effect of any of the
provisions of this Constitution to the Interpretation Tribunal established in

accordance with Clause (7) for its determination.

(2) When any such question arises in any legal proceedings before any
court, His Majesty the Sultan and Yang Di-Pertuan may direct that court to
refer such question to the Interpretation Tribunal or that court shall refer such
question to His Majesty the Sultan and Yang Di-Pertuan, with a submission
that His Majesty the Sultan and Yang Di-Pertuan should refer that question
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to the Interpretation Tribunal, and upon receiving such reference His Majesty
the Sultan and Yang Di-Pertuan may refer such question to the Interpretation
Tribunal:

Provided that the court shall not refer such question which has already
been decided by the Interpretation Tribunal.

(3) If His Majesty the Sultan and Yang Di-Pertuan does not refer such
question to the Interpretation Tribunal, he shall cause the court by whom the
reference thereof was made to be so informed, and the court shall thereupon
proceed with the determination of the legal proceedings before it.

(4) The decision of a majority of the Interpretation Tribunal upon any
question referred to it under this Article shall be deemed to be a decision of
the Tribunal; and any decision of the Tribunal shall be in writing and shall
be published in the Gazette, and may be proved by production of the Gazette.

(5) In the case of a reference made by His Majesty the Sultan and
Yang Di-Pertuan to the Interpretation Tribunal pursuant to a reference
under Clause (2), His Majesty the Sultan and Yang Di-Pertuan shall cause
the determination of the Interpretation Tribunal to be communicated to the
court by which the question has been referred and, in such case, that court
may make such provision as may be just as to the costs of, and incurred
by, such reference.

(6) The determination of the Interpretation Tribunal in any question
referred to it under this Article shall be binding and conclusive upon all
persons, and shall not be called in question in or be subject to any review by

or appeal to any court.
(7) The Interpretation Tribunal shall consist of 3 members —

(a) a Chairman who shall be a person who holds or has held high
judicial office in any country, or has for at least 20 years been engaged in legal
practice in any country;

(b) one member who shall be a person who has for at least 10 years been

engaged in legal practice in any country; and

(c) one member who shall be a person from any country who professes
the Islamic Religion who holds or has held office in Islamic law or is an expert

in Islamic law and jurisprudence.
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The Chairman and other members shall be appointed by His Majesty
the Sultan and Yang Di-Pertuan by Instrument under the State Seal, and shall
hold office during His Majesty the Sultan and Yang Di-Pertuan’s pleasure.

(8) His Majesty the Sultan and Yang Di-Pertuan may from time to time
make, amend orrevokerulesrelating to the procedure tobe followed inreferring
or determining questions under this Article, and may make arrangements as
to the remuneration to be paid to members of the Interpretation Tribunal,
which remuneration shall be charged on the Consolidated Fund.

(9) The Interpretation Tribunal may depart from any of its previous
decisions.’

Since the Proclamation of the Constitution His Majesty The Sultan and
Yang Di-Pertuan has not directed the Court to refer any question relating to
the meaning, interpretation and construction of any of the provisions of the
Constitution to the Interpretation Tribunal established in accordance with
Article 86(7).

The Court, also, so far has not referred any issues involving
interpretation of any of the provisions of the Constitution to His Majesty so
that His Majesty should refer the issues to the Interpretation Tribunal. The
parties in legal proceedings, so far, have not applied to the Court to refer such
issues to His Majesty for His Majesty to refer the issues to the Interpretation

Tribunal.





