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Giris

Temel haklarm ve 6zgiirliiklerin korunmasinda anayasa mahkemelerinin
tistlendikleri roliin bu zamanda ikili bir yapis1 vardir. Bir yandan, Anayasalarm
istiinliiglinii en {ist diizeydeki norm olarak temin etme suretiyle siyasi giiclerin
keyfi eylemlerinin 6nlenmesi, 6te yandan, bireylerin temel hak ve dzgiirliiklerine
iliskin olarak ortaya ¢ikan ihlallerin tespiti vardir. Mahkemeler, her iki islevi de
yerine getirmek i¢in, anayasalar1 yorumlayarak acik olmayan ve muglak olan
normlari anlasihir kilma gorevini iistlenirler. Bu noktada ortaya ¢ikan esas sorunlar,
norm denetimi ve bireysel bagvurulara iliskin olarak yapilan yorumlardaki
farkhliktir. Anulan farkliigmn ortaya cikisy, bu incelemede referans noktasi olarak
Tiirkiye Cumhuriyeti Anayasa Mahkemesine deginerek anlatilacaktir. Tlk olarak,
Anayasa yargisinca iistlenilen ikili rolden bahsedilecek ve daha sonra Mahkemenin

kisa bir stire once “kadinin evlenmeden dnceki soyadimi” kullanmalarna iliskin vermis

oldugu bireysel bagvuru karart ile ilgili bir degerlendirme yapilacaktir.

Bireysel Bagvuru Sarkacinda Anayasal Yorum-Anayasal Denetim

Devlet, hiyerarsik normlar sistemine dayanan merkezi bir hukuk
diizenidir. Is boliimii temeli {izerine kurulu olan Devlet organlari, bu normlari
olusturur ve uygularlar. En alt diizeyde mahkemelerin, yani kanun uygulayict
kurumlarin normlar: yer alirken, kanunlar yasa koyucularca ¢ikarilan genel
normlardir. Orf ve adet kurallar ikinci konumdadirlar. Ne var ki, normlar

hiyerarsisinin en {istiinde yer alan norm anayasadir.' Anayasay1 temel norm

1 Bakiz, H.Kelsen, Pure Theory of Law, Max Knight, Ceviri, Ikinci Alman Baski, The Lawbook
Exchange, Clark, New Jersey-2005
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yapan hukukun etkililigi ilkesidir ve tim normlarin gegerliligini saglayan
yine bu ilkedir.> Boylece, anayasanin en {ist diizeyde oldugu bir normlar
hiyerarsisi mevcuttur. Diger normlarin en {iistiin norm olan anayasaya
uygunlugu gerekliligi temelinde yatan bu hiyerarsi, anayasa yargisimin
ortaya ¢ikmasma da neden olmustur. Bu cercevede, anayasal denetim
yasama organinca yapilan yasal diizenlemeleri en {istiin norm olan anayasa
agisindan degerlendirmek ve anayasaya aykiri diizenlemeleri iptal etmek
olarak tanimlanabilir® S6z konusu denetimin 6n kosulu, “yorum” yoluyla
uygulanacak anayasa normunun anlamini ortaya koyarak olusturulur. Agik

olmayan ve muglak olan bir anayasa normunun anlami agik hale getirilir.

Modern anayasaciligin bir iriinii olan anayasal denetim, kapsami
yukarida agiklanan denetimin yiiriitildiigii baslica mekanizma olarak
anayasal diizendeki yerini almistir. Baslangicta ABD’de ortaya ¢ikan ve 20.
ylizyil itibari ile hizla Avrupa geneline yayilan anayasal denetim, giintimiizde
norm hiyerarsisinin en iist diizeyine yerlestirilen anayasanin istiinligiini
temin etmek suretiyle iktidar partisinin keyfi eylemlerini énlemeye yonelik
olarak anayasaciligin bir araci olarak pek ¢ok {ilke tarafindan istifade
edilmektedir.

Anayasal denetiminbu 6zelligi, bu denetimin temel hak ve 6zgiirliiklerin
koruyucusu olma islevini {istlenmesini de saglamistir. Anayasal denetim,
siyasi gii¢ ilizerinde bir denge saglamay1 hedefleyen bu islevi bagaril sekilde
yerine getirdigi ol¢iide demokratik mesruiyetini saglar ya da saglamlagtirir.
Anayasa yargisi sisteminin kurulmasi seklinde tanimlanabilecek olan bu
durumun norm denetimi ve bireysel bagvuru yoluyla temin edilme potansiyeli
bulunmaktadir. Boylece, hem temel hak ve 6zgiirliiklerin korunmas: hem de

anayasal denetimin demokratik mesruiyeti giivence altina alinmis olur.*

Insan haklarmnin uluslar {istii anlamda korunmas, Tkinci Diinya Savasi
sonrasi bilhassa Avrupa’nin yeniden yapilanmasinin temel unsurlarindan
birini teskil etmistir. Bu kapsamda, atilan en 6nemli adimlar, Avrupa Insan
Haklar1 Sozlesmesi'nin (ATHS) kabul edilmesi ve bu Soézlesme yoluyla

2 Adnan Giiriz, Hukuk Felsefesi, 5. Baski, Siyasal Kitabevi, Ankara-1999, s.343.

3 Alec Stone Sweet, “Constitutional Courts and Parliamentary Democracy”, West European
Politics, Cilt. 25, No.1, 2002, s.77.

4 Bu konuyla ilgili olarak bakimiz Serdar Giilener, Tiirkiyede Anayasa Yargisinin Demokratik
Mesrulugu, On Iki Levha Yayinlari, Istanbul-2012.
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bolgesel diizeyde c¢alisacak bir insan haklari mahkemesinin (ATHM)
kurulmasi olmustur. Avrupa modelinin 6ne c¢ikmasini saglayan baslica
ozelligi, temel hak ve 6zgtirliiklerinin ulusal diizeyde ihlal edilmis oldugunu
ileri siiren bireylere ATHM’e dogrudan basvuru hakkini vermesidir. Bireysel
basvuru olarak adlandirilan bu mekanizma, zaman iginde pek cok {ilke
tarafindan kabul edilmis ve bu {ilkelerin vatandaslara bireysel basvuru
hakki taninmistir.

Kapsamu agisindan bir fark varmis gibi goriinmesine ragmen, bireysel
basvuru yolu 0zii itibartyla, mahkemelerin onlerindeki somut davalarla
ilgili yorumlarmi temel hak ve oOzgiirliiklerin anlamini ortaya koyacak
bicimde yapmalarina imkan verir ki boylece anayasanin baglayici niteliginin
yargl sisteminin tiim unsurlarinca kabul edilmesini saglamis olur.’ Bireysel
basvurunun stibjektif islevi olarak adlandirilabilecek olan bu durumda, hem
bireyin hak ve 6zgiirliikleri korunur hem de anayasa yargisina iliskin ictihat
gelistirilir.®

Belirli bir dereceye kadar bir ideal iizerine ele alinmis olan Anayasal
denetim ve bireysel basvuru arasindaki iliski, anayasal yoruma iliskin olarak
gercek anlamda bir goriis birligine vararak degerlendirilebilir mi? Bu soruya
Avrupa Insan Haklari Sozlesmesi'nin ulusal hukuktaki konumuna atifta

bulunarak cevap vermenin faydali olacag: diisiincesindeyiz.

Sweet’in ifade ettigi tizere, Devletler Sozlesme’yi anayasaya uygun hale
getirirler, S6zlesmeyi bir “gdlge anayasaya” doniistiirerek anayasal sistemlerine
dahil ederler”. Sweet bu konudaki 6rnekleri soyle agiklar:

Avrupa Insan Haklar1 Sozlesmesinin etkisi iilkeden iilkeye
degismektedir. Baz1 iilkelerde (Belgika, Fransa, Birlesik Krallik, Hollanda,
Isvicre gibi) Avrupa Insan Haklar1 S6zlesmesi hukukta atilan her adimda bir
etki birakirken, diger baz {iilkelerde ise (Almanya, italya, Irlanda, Ispanya
gibi) ulusal diizenlemelerin gelismesine yardim etmektedir. Ayrica, bazi

5 Musa Saglam, Anayasa Mahkemesinin Yeniden Yapilandirilmasi: Norm Denetimi ve Bireysel
Bagvuruyu Inceleyecek Kurullar, s.2.

6  Buisleve iliskin olarak bakiniz Bahadir Kiling, “Karsilagtirmali Anayasa Yargisinda Bireysel
Basvuru (Anayasa Sikayeti) Kurumu ve Tiirkiye Acisindan Uygulanabilirligi”, Anayasa
Yargisi, Anayasa Mahkemesi Yayinlari, 25, 2008, s.26-28.

7 Alec Stone Sweet’i goriiniiz, On the Constitutionalisation of the Convention: The European
Court of Human Rights as a Constitutional Court, 2009, www.works.bepress.com/alec_stone_
sweet/33.
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iilkeler (Norvec ve Isveg gibi) Avrupa Insan Haklar1 Sozlesmesini kendi ulusal

yapilar1 icin 6rnek almaktadirlar.

Tiirk Anayasa Mahkemesinin “Evli Kadinin Soyad:” Karar

Tiirk hukuk sisteminde, Anayasa normlar hiyerarsisinde en fiist
diizeydedir. Kanunlar Anayasa'nin altinda yer alirlar. Tiirk Anayasa
Mahkemesinin anayasal denetim bazinda kanunlarin Anayasa’ya uygun
olup olmadiklarini incelemesi gereklidir. Ne var ki, Anayasa’nin 90. maddesi

yukaridaki duruma bir istisna getirir:

Madde 90: ...

"Usuliine gore yiiriirliige konulmus milletlerarast anlagmalar kanun
hiikmiindedir. Bunlar hakkinda Anayasaya aykirilik iddiasi ile Anayasa Mahkemesine
basvurulamaz. (Ek ciimle: 7.5.2004-5170/7 Md.)Usuliine gore yiiriirliige konulmus
temel hak ve dzgiirliiklere iliskin milletleraras: anlasmalarla kanunlarin aym konuda
farkly hiikiimler icermesi nedeniyle ¢ikabilecek uyusmazliklarda milletlerarasi anlasma
hiikiimleri esas alinir.”

7/5/2004 tarihinde yapilan degisiklikle fikraya eklenen son ciimle ile,
usuliine gore yiiriirliige konulmus temel hak ve 6zgitirliiklere iliskin uluslararas:
anlagmalarda yer alan diizenlemelerin kanun giiciinde olduklar: belirtilerek,
temel hak ve ozgiirliiklere iliskin ulusal kanunlar ve uluslararas: anlasmalar
arasinda bir gesit hiyerarsi olusturulmus ve aralarindaki bir uyusmazlik
durumunda, anlasmalara Oncelik verilecegi hiikiim altina alinmistir. Bu
diizenleme uyarinca, temel hak ve 6zgiirliiklere iliskin bir uluslararas: anlasma
ve kanun hiitkmii arasindaki bir uyusmazlik durumunda, uluslararas: anlasma
hitkmiiniin 6ncelikle uygulanmasi gerekir. Bu da Sweet’in yukarida belirttigi
gibi, “Avrupa Insan Haklar: Sézlesmesi artik ulusal haklarin bir tamamlayicis: seklinde

islev gormektedir” durumuna uygun diismektedir.

"Basvurucu, evli kadmin evlilik dncesi soyadini tek basina kullanmasina
engel olan 4721 sayili Tiirk Medeni Kanununun 187. maddesine istinaden yapilan
uygulama neticesinde, cinsel olarak ayrimcili§a maruz tutularak ozel hayatina ve
aile hayatina sayq gosterilmemesi nedeniyle Anayasanin 2., 10., 12, 17., 20., 41. ve
90. maddelerinde tanimlanan haklarinin ihlal edildigini ileri siirerek, ihlalin tespiti
yoluyla, ugradigi manevi zararin tazminine karar verilmesini talep etti. ligili ilk derece
mahkemesince yapilan basvuru, ihlal iddiasinmin konusunu teskil eden 4721 sayili
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Kanunun 187. maddesinin Anayasanin 17. maddesine aykir1 bulunmadiginin ifade
edildigi 10/3/2011 tarihli, 2011/49 sayili, 2009/85 esas sayili Anayasa Mahkemesi
karar: yoluyla reddedildi. Ne var ki, basvuruda incelenen konu, kanun hiikmiiniin
Anayasaya uygun olup olmadiGidir. Bu baglamda, Anayasa Mahkemesi soz konusu
hiikmiin Anayasaya aykiri olmadi§ina hiikmetti. Diger yandan bireysel basvuru
incelemesinin konusu, bireyin haklarimin mevcut kanun hiikmii nedeniyle ihlal edilip
edilmedigidir. Bu gercevede, temel bir hakka yonelik bir miidahalenin tespiti halinde, bu
miidahalenin Anayasada belirtilen kanunilik ilkesine uygunlugu zaruridir. Yukarida
anmilan tespitler sonucunda, somut basvurudaki hukuki sorunun ilgili Kanundaki
diizenlemenin Anayasaya uygun olup olmadigindan degil ancak Anayasanin 90.
maddesinin beginci fikrast uyarinca dikkate alinmas: gereken Sozlesme hiikiimlerine
bakilmaksizin yerine getirilen hiikiimden kaynaklandigr anlasilmaktadir.

Bu durumda basta yargr mercileri olmak iizere, birbirine aykir: diisen temel
hak ve oziirliiklere iliskin bir uluslararasi anlagma hiikmii ile bir kanun hiikmiinii
onlerindeki olaya uygulamak durumunda olan uygulayicilarin, kanunu oz ard

ederek uluslararas: anlasmayr uygulama yiikiimliiliikleri vardir®”

"Belirtilen diizenleme uyarinca, uluslararast insan haklar: hukukunun temel
belgelerinden olan ve Tiirkiye'nin usuliine uygun olarak onaylayip taraf oldugu
Sozlesme i¢ hukukta dogrudan uygulanabilir. Sézlesmenin 8. maddesi 6zel hayata
ve aile hayatina saygiy: ifade ederken, 14. maddesi cinsiyete dayali ayrimcilig
yasaklamaktadir. AIHM'in, kisinin soyadini 6zel hayat kapsaminda degerlendirerek
evli kadimin kocasinin soyadini kullanma zorunlulugunu ozel hayata miidahale olarak
kabul ettigi bircok kararmda, soyad: kullanimu ile ilgili basvurular, Sozlesmenin 8.
maddesinde yer alan “Ozel hayatin ve aile hayatinmin korunmasi” ilkesi kapsaminda
incelenmis ve kadimin evlendikten sonra yalnizca evlilik 6ncesi soyadini kullanmasina
ulusal mercilerce izin verilmemesinin, Sozlesmenin ozel hayatin gizliliini ongéren
8. maddesiyle baglantili olarak, ayrimcili§r yasaklayan 14. maddesine aykiri oldugu
sonucuna varildi (bkz. Unal Tekeli/ Tiirkiye, B. No: 29865/96, 16/11/2004; Leventoglu
Abdulkadiroglu/Tiirkiye, B. No: 7971/07, 28/5/2013; Tuncer Giines/Tiirkiye, B. No:
26268/08, 3/10/2013; Tanbay Tiiten/Tiirkiye, B. No: 38249/09, 10/12/2013).°”

"Anayasamn 90. maddesinin besinci fikrast uyarinca, sozlesmeler hukuk
sistemimizin bir parcast olup, kanunlar gibi uygulanma oOzelligine sahiptir. Yine

8  Paragraf 41.
9  Paragraf 42.
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ayni fikraya gore, uygulamada bir kanun hiikmii ile temel hak ve ozgiirliiklere iliskin
olan sozlesme hiikiimleri arasinda bir uyusmazli§in bulunmast halinde, sozlesme
hiikiimlerinin esas almmmasi zorunludur. Bu kural bir zimni ilga kuralr olup, temel
hak ve ozgiirliiklere iliskin sozlesme hiikiimlerine aykir: diisen kanun hiikiimlerinin
uygulanabilme durumunu ortadan kaldirmaktadir.””

"Basvuruya konu yargilama kapsaminda verilen kararin 4721 sayili
Kanunun 187. maddesine dayanarak verildigi anlasilmaktadir. Ancak, yukarida yer
verilen tespitler 1s18inda, ilgili Kanun hitkmiiniin sozii edilen Sozlesme hiikiimlerine
aykiry diistiigii goriilmektedir. Bu durumda, uyusmazligr karara baglayan derece
Mahkemelerinin, AIHS ve diger uluslararasi insan haklar: anlasmalarina aykirt
diisen 4721 sayili Kanunun 187. maddesini kararlarina esas almayarak, basouru
konusu uyusmazlik acisindan Anayasamin 90. maddesi uyarinca uygulanmasi
gereken uluslararasi sozlesme hiikiimlerini dikkate almasi gerektigi sonucuna
varimaktadir.™”

"Somut basvuru agisindan, basvurucunun temel hak ve ozgiirliiklere dair
uluslararasi anlasmalarin kanun hiikiimlerine nazaran oncelikle uygulanacag: ve bu
kapsamda Sozlesmenin ve AIHM ictihadinin uyusmazhigin karara baglanmasinda
nazara almmasi noktasindaki itirazlarmmin yargi mercilerince dikkate alinmadi$i ve
tartisilmadigr anlasiimaktadir.’?”

"Uluslararas: sozlesmelerin, evli erkek ve kadinin evlilik sonrasinda soyadlar:
bakimindan egit haklara sahip olmasin ongoren hiikiimleri ile evli kadinin kocasinin
soyadint kullanmas: zorunlulugunu éngoren i¢ hukuk diizenlemelerinin ayni konu
hakkinda farkli hiikiimler icermesi nedeniyle, ilgili sozlesme hiikiimlerinin somut
uyusmazlik agistndan esas alinmasi gereken hukuk kurali oldugu sonucuna variimakla,
basvuranin manevi varli§1 kapsaminda giivence altina alman isim hakkina yonelik
miidahalenin kanunilik ilkesini saglamadi$1 anlasilmaktadir.>”

"Yapilan bu tespit cercevesinde, soz konusu miidahale agisindan diger
glivence olciitlerine riayet edilip edilmediginin ayrica degerlendirilmesine gerek
Qoriilmemistir.™*”

10 Paragraf 44.
11 Paragraf 45.
12 Paragraf 46.
13 Paragraf 47.
14 Paragraf 48.
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Belirtilen nedenlerle, basvurucunun Anayasa’mn 17. maddesinde® giivence
altina alinan manevi varligin korunmas: ve gelistirilmesi hakkinin ihlal edildigine

karar verilmesi gerekir.’®

Sonuc¢

Tirk Anayasa Mahkemesine yapilan bireysel basvurularin ve Tiirk
Anayasa Mahkemesince verilen kararlarin farkli yorumlara ag¢ik olma
olasiligr vardir. Yukaridaki duruma yonelik s6z konusu davalardan biri
kadinin “evlenmeden onceki soyadina” iliskin karardir. Bu karar, ayn1 konuda
mahkemenin vermis oldugu onceki bir karara tamamen aykir1 diismektedir.

Sonraki kararda, anlasma bireysel bagvurunun mahiyetine uygun bir
norm olarak dikkate alinmaktadir. Bu tiir bir anlayistan kaynaklanan yorum
yoluyla, bagvuranin iddialar1 dogru bulundu ve bu hakkin ihlal edildigi sonug
olarak ifade edildi. Bu karar, mahkemelerin S6zlesme’yi uygulamalarina yol
act1. Ne var ki, bagvuru konusu norm tamamlayict norm olarak dikkate alindi.
Yine, burada yalnizca anayasal denetim neticesi varligini siirdiirmekte ve
norm Anayasa’ya aykir1 goriilmemektedir.

Son olarak, anayasal denetimin mahiyeti ve bireysel bagvurunun
mahiyeti arasindaki fark itibariyla farkli yorumlara iliskin olarak farkli bir
sonug almabilir. Bireysel hak ve 6zgiirliiklerin her haltikarda korunmalar1 ¢ok

Onemlidir.

15 Anayasann 17. maddesinin “Kisinin dokunulmazii§1, maddi ve manevi varligr” baghg altindaki
1. fikras1 su sekildedir:
“Herkes, yasama, maddi ve manevt varligim koruma ve gelistirme hakkina sahiptir.”
Sozlesmenin “Ozel yasama ve aile yasamma saygi hakki” bashg altindaki 8. maddesi ise su
sekildedir:
“1. Herkes ozel hayatina, aile hayatina, konutuna ve haberlesmesine saygi gdsterilmesi hakkina
sahiptir.
2. Bu hakkin kullanilmasina bir kamu otoritesinin miidahalesi, ancak ulusal giivenlik, kamu emniyeti,
iilkenin ekonomik refahi, dirlik ve diizeninin korunmasi, sug islenmesinin onlenmesi, sagligin veya
ahlakin veya baskalarinin hak vedzgiirliiklerinin korunmas: icin, demokratik bir toplumda zorunlu
olan dl¢iide ve yasayla 6ngoriilmiis olmak kosuluyla soz konusu olabilir.”

16  Paragraf 49.






The Constitutional Interpretation in the
Constitutional Review and Individual Application
Reading Constitutional Jurisdiction System
Through Two Different Dimensions

Serdar Giilener
Associate Professor, Rapporteur-Judge, Turkish Constitutional Court

Introduction

The role assumed by constitutional courts in the protection of
fundamental rights and freedoms has a dual structure in this day and age.
On one side, there is the prevention of arbitrary acts of political powers by
ensuring the supremacy of constitutions as the highest norm, whereas on the
other side, there exists the determination of violations emerging as regards
fundamental rights and freedoms of individuals. Courts assume the function
of making unclear and obscure norms intelligible by interpreting constitutions
in order to fulfill both functions. The main problems emerging at this point
are norm review and the difference in interpretations made concerning
individual applications. The emergence of the above-mentioned difference
shall be explained in this study by touching upon the Constitutional Court of
the Republic of Turkey as the reference point. Initially, the dual role assumed
by Constitutional jurisdiction shall be mentioned and then an assessment shall
be made concerning the individual application judgement recently rendered
by the Court concerning the usage of “maiden name by women”.

Constitutional Review-Constitutional Interpretation in the Pendulum
of Individual Application

The state is a centralised order of law based on a system of hierarchical
norms. The state organs, founded on the basis of labour division, create and
implement these norms. While there are the norms of courts, that is to say, law
enforcement bodies, at the lowest level, the laws are the general norms issued
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by the legislators. Customary rules take the second position. However, the norm
located at the top of the hierarchy of norms is the constitution.'It is the principle
of the efficiency of law which makes the constitution the basic norm and it is
this principle again which ensures the validity of all the norms.?Therefore, there
exists a hierarchy of norms in which the constitution is at the highest level. This
hierarchy, which lies behind the requirement of the conformity of other norms
with the constitution as the highest norm, has also given rise to the emergence
of constitutional jurisdiction. Within this framework, the constitutionality
review can be defined as assessing the legal regulations made by the legislative
organ in terms of the constitution, which is the highest norm and annulling
the regulations which conflict with the constitution.> The pre-condition of the
review in question is constituted by putting forward the meaning of the norm of
the constitution which is to be enforced through “interpretation”. The meaning
of an unclear and obscure norm of the constitution is made explicit.

Constitutional review, which is a product of modern era
constitutionalism, has taken its place in constitutional orders as the primary
organ conducting the review whose framework is noted above. Constitutional
review, which initially emerged in the USA and rapidly spread throughout
Europe as of the 20th century, is nowadays utilized by many countries as an
instrument of constitutionalism aiming to prevent the arbitrary acts of ruling
power by ensuring the supremacy of the constitution, which is located at the
highest level of the hierarchy of norms.

This feature of constitutional review has also enabled it to assume the
function of being the protector of fundamental rights and freedoms. It ensures
or consolidates its democraticlegitimacy to the extent that it successfully fulfills
this function, which targets to maintain a balance over the political power.
This situation, which can be defined as the establishment of constitutional
justice, has the potential of being ensured by norm review and individual
application. Thus, both the protection of fundamental rights and freedoms
and democratic legitimacy of constitutional review shall be guaranteed.*

1 See, H. Kelsen,Pure Theory of Law, Translation from the Second German Edition by Max
Knight, The Lawbook Exchange, Clark, New Jersey-2005

2 Adnan Giiriz, Hukuk Felsefesi, 5. Baski, Siyasal Kitabevi, Ankara-1999, s. 343.

3 Alec Stone Sweet, “Constitutional Courts and Parlaimentary Democracy”, West European
Politics, Vol. 25, No. 1, 2002, p. 77.

4 Regarding this matter see Serdar Giilener, Tiirkiye'de Anayasa Yargisinin Demokratik Megrulugu,
On Iki Levha Yayinlari, Istanbul-2012.
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The supranational protection of human rights has constituted one of
the basic components of notably Europe’s reconstruction in the aftermath of
the Second World War. Within this scope, the most prominent steps taken
are the adoption of the European Convention on Human Rights (ECHR) and
through this Convention, the establishment of a human rights court (ECtHR)
to function at regional level. The primary feature of the European model
bringing it to the forefront is that it grants the right to direct application to
ECtHR to individuals alleging that their fundamental rights and freedoms
have been violated at national level. This mechanism, which is called
individual application, has been adopted by many countries over time and
their citizens have been granted with the right to individual application.

Although it seems as though there exists a difference in terms of its scope,
in its essence, individual application shall enable the Courts to make their
interpretations concerning the concrete cases before them in a way that will
determine the meaning of fundamental rights and freedoms, thereby ensuring
the adoption of the binding nature of the constitution by all the elements of the
judicial system.’ In this case, which can be named as the subjective function of
individual application, both rights and freedoms of the individual are protected
and the caselaw of constitutional jurisdiction is improved.®

Can the relationship between constitutional review and individual application,
which has been dealt upon an ideal insofar, be utilised in consensus in the real
sense concerning constitutional interpretation? We are of the opinion that it
shall be beneficial to respond to this question by referring to the position of
the ECHR in national law.

As Sweet puts it, States constitutionalize the Convention, include it in
their constitutional systems by transforming it into a “shadow constitution””.
Sweet explains the examples in respect thereof as:

Effect of ECHR at national level changes from country to country. In
some countries (such as Belgium, France, UK, the Netherlands, Switzerland)

5 Musa Saglam, Anayasa Mahkemesinin Yeniden Yapilandirilmasi: Norm Denetimi ve Bireysel
Basouruyu Inceleyecek Kurullar, s. 2.

6  Regarding this function see Bahadir Kiling, “Karsilastirmali Anayasa YargisindaBireysel
Basvuru (Anayasa Sikayeti)Kurumu ve Turkiye AcisindanUygulanabilirligi”, Anayasa
Yargisi, Anayasa Mahkemesi Yaynlari, 25, 2008, pp. 26-28.

7 See, Alec Stone Sweet, On the Constitutionalisation of the Convention: The European Court of
Human Rights as a Constitutional Court, 2009, http://works.bepress.com/alec_stone_sweet/33.
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ECHR has an effect in every step of law while in some other countries (such
as Germany, Italy, Ireland, Spain) it promotes national regulations. Moreover,
some countries (such as Norway and Sweden) take ECHR as a sample for
their own national structures

Turkish Constitutional Court’s Judgement: “Surname of Married
Women”

In Turkish law system, constitution is at the highest level in hierarchy
of norms. Acts take place below the constitution. It is essential of Turkish
Constitutional Court (TCC) in basis of constitutional review, to examine
whether acts are in confirmity with constitution. However, Article 90 in

constitution brings an exception for the above situation:

Article 90: ...

International agreements duly put into effect have the force of law. No appeal to
the Constitutional Court shall be made with regard to these agreements, on the grounds
that they are unconstitutional. (Sentence added on May 7, 2004; Act No. 5170) In the
case of a conflict between international agreements, duly put into effect, concerning
fundamental rights and freedoms and the laws due to differences in provisions on the

same matter, the provisions of international agreements shall prevail.

Stating that the regulations included in intrenational agreements
regarding fundamental rights and freedoms duly put into effect bear the force
of law, with the last sentence added to the paragraph with the amendment
made on 7/5/2004, a type of hierarchy has been formed between the domestic
laws and international agreements concerning fundamental rights and
freedoms, and in case of a conflict between them, it has been ensured that
it shall be given priority to agreements. In accordance with this regulation,
in case of a conflict between a provision of law and an international
agreement concerning fundamental rights and freedoms, the provision of the
international agreement should be primarily implemented. Bu da Sweet'in
yukarida belirttigi gibi protection” durumuna uygun diismektedir. As Sweet
mentions above, it is also proper to ““ECHR now functions as a supplement

to national rights “ Condition.

Turkish Constitutional Court’s (TCC) Surname of Married Women (Judgement
of maiden name) is one of the made in relation with the mentioned situation.
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The applicant has asserted that her rights defined in Articles 2, 10, 12, 17,
20, 41 and 90 of the Constitution have been infringed due to the fact she is exposed
to gender discrimination and that her private life and family life are not respected, in
consequence of the implementation made based on Article 187 of the Turkish Civil
Code numbered 4721 which prevents a married woman from using her pre-marital
surname alone, and she has requested for award of compensation of the spiritual damage
she suffered, by way of determination of the infringement.The application for appeal
made by the related court of first instance was rejected through the judgement of the
Constitutional Court dated 10/3/2011 and numbered 2011/49 with principal number
2009/85, in which Article 187 of the Law numbered 4721constituting the grounds
for the act which is the subject of the allegation of violation was not found contrary
to Article 17 of the Constitution. However, the matter reviewed in appeal is whether
the provision of law was in conformity with the Constitution. Within this context, the
Constitutional Court held that the provision in question was not unconstitutional.
The subject of individual application review, on the other hand, is whether the rights
of the individual were violated due to the concrete act. Within this framework, in
case of determination of an intervention against a fundamental right, the conformity
of this intervention with the condition of lawfulness provided in the Constitution is
obligatory. As a result of the findings mentioned above, it is understood that the legal
question in the concrete application does not stem from whether the requlation in the
related Law is constitutional, but from the act performed without considering the
Convention provisions to be taken into account in accordance with paragraph five of
Article 90 of the Constitution instead of the noted law provision.

In this case, the implementers, being the judicial authorities first, who are
supposed to apply a provision of law and a provision of an international agreement
concerning fundamental rights and freedoms, which conflict with one another, to the
event before themselves, have the obligation to implement the international agreement,
ignoring the law.®

In accordance with the stated requlation, the Convention, which is one of the
fundamental documents of international human rights and which Turkey has approved
duly and has become a party to, has the capacity to be directly enforced in domestic
law. While Article 8 of the Convention implies respect for private life and family life,
Article 14 prohibits discrimination based on gender. With regard to many decisions of

8  Para.41.
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ECtHR in which it evaluates the surname of a person within the scope of private life
and regards the obligation of a married woman to use her husband’s surname as an
intervention in private life, the applications related to the use of surname have been
reviewed within the context of “protection of pirvate life and family life” included
in Article 8 of the Convention, and it has been concluded that a woman’s not being
given permission by the national authorities to use only her pre-marital surname
after marriage is contrary to Article 14 where discrimination is prohibited, in
connection with Article 8 of the Convention where privacy is provided for (See Unal
Tekeli/Turkey, Appl.No:29865/96, 16/11/2004; Leventoglu Abdulkadiroglu/Turkey,
Appl. No:7971/07, 28/5/2013; Tuncer Giines/Turkey, Appl.No:26268/08, 3/10/2013;
Tanbay Tiiten/Turkey, Appl.No:38249/09, 10/12/2013).°

In accordance with the fifth paragraph of Article 90 of the Constitution,
conventions are part of our legal system and they have the feature to be enforced like
the laws. Likewise, according to the same paragraph, in case of a conflict in practice
between a provision of law and provisions of the Convention concerning fundamental
rights and freedoms, it is imperative that the provisions of the Convention prevail.
This rule, being an implicit rule of annulment, removes the capacity of provisions of
law conflicting with provisions of the Convention concerning fundamental rights and
freedoms to be enforced."

It is understood that the decision rendered within the context of the trial
constituting the subject matter of the application has been made based on Article 187
of the Law numbered 4721. However, in the light of declarations stated above, it is
seen that the relevant provision of law conflicts with the mentioned provisions of the
Convention. In this case, it is concluded that, in respect of the conflict constituting
the subject matter of the application, the Courts settling the conflict should take into
consideration the provisions of the international agreement to be enforced in accordance
with Article 90 of the Constitution, not predicating in their decisions on Article 187
of the Law numbered 4721 conflicting with ECHR and the other international human
rights agreements.!

With regard to the concrete application, it is understood that the objections
of the applicant, concerning the fact that international agreements on fundamental

9  Para. 42.
10 Para. 44.
11 Para. 45.
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rights and freedoms shall be primarily enforced as compared to provisions of law
and that in this context the Convention and the case-law of ECtHR shall be taken
into account in settlement of the conflict, have not been taken into consideration and
discussed by the judicial authorities.'

Due to the fact that international agreements prescribing a married man
and woman’s having equal rights in terms of their surnames after marriage, and
arrangements of domestic law perscribing the obligation of a married woman to
use her husband’s surname involve different provisions on the same matter, it is
undersood that the intervention in the right to use name guaranteed within the scope
of spiritual entity of the applicant does not meet the condition of legality, by deducing
that provisions of the relevant convention are the legal rules to be predicated on with
regard to the concrete conflict.”

Within the frame of the determination made, it has not been considered
necessary to evaluate further whether or not the other criteria of Quarantee are
observed, with regard to the mentioned intervention.™

For the stated reasons, it should be decided that the right to protect and develop
the spiritual entity guaranteed in Artscle 17' of the Constitution has been infringed.'

Conclusion

It is of probability that individual applications to TCC and judgements
made by TCC are open to different interpretations. One of the cases given for
above situation is judegment on “maiden name”. This judgement is totally in
opposition with a previous judgement made by the court on the same topic.

12 Para. 46.

13  Para. 47.

14 Para. 48.

15 The first paragraph of Article 17 of the Constitution, sideheaded as “Personal Inviolability,
Material and Spiritual Entity of the Individual” is as follows:”Everyone has the right to life and the
right to protect and develop his material and spiritual entity.”

Article 8 of the Convention, sideheaded as “The right of respect for private and family life”
is as follows:

“(1) Everyone has the right of respect for his/ her private and family life, dwelling house and
correspondence.

(2) Intervention of a public authority in the exercise of this right can only be in question only in
case the intervention is a necessary measure for protection of health or morality or others’ rights and
freedoms, prevention of committing crime, protection of the order, economic welfare of the country,
public security, national security in a democratic society provided by law.”

16  Para. 49.
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In later judgement, the agreement is taken into consideration as a norm
in confirmity with nature of an individual application. By interpretation
originates from this kind of understanding, claims of the applicant have been
found right and violation against this right has been stated as a conclusion.
The decision has paved courts way for implimentation of the Agreement.
However, norm as subject of the application has taken into account as
supplement norm. Again, here takes place only constitutional review and norm

is not found in coflict with the constitution.

Finally, difference between nature of constitutional review and nature
of individual application may have different result with regards to different
interpretations. It is of great importance that individual rights and freedoms
should be protected in any case. It can be achieved only with increasing

support between Constitutional justice and individual justice.





