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Kristina Pardalos,

Guido Raimondi, hakimler,

ve Stanley Naismith, Daire Katibi,

6 Temmuz 2010 tarihinde yapilan 6zel miizakere sonucunda,
Ayni giin, agagidaki hitkiim verilmigtir:

USUL

1. Dava, Temel Haklarin ve Hiirriyetlerin Korunmasina Iliskin Soz-
lesme’nin (“Sozlesme”) 34. maddesine istinaden, Tirkiye aleyhine, 21
Ekim 2008 tarihinde, iki Iran vatandasi, Bay Abdolkhani ve Bay Ha-
mid Karimnia (“bagvuranlar”) tarafindan yapilan bagvuruya (no.
50213/08) iligkindir.

2. Kendilerine hukuki yardim yapilan bagvuranlarin, Mahkeme’de,
Amerika Birlegik Devletleri-New York’ta bulunan ve bir sivil toplum
kurulusu olan Iran Miilteciler Birligi baskani (Iranian Refugees Alli-
ance Inc.) Bayan D. Abadi tarafindan, temsil edilmesi, Mahkeme He-
yeti bagkan tarafindan I¢ Tiiziigiin 36 § 4 (a) maddesi uyarinca onay-
lanmigtir. Tirk Hiikiimeti (“Hitkiimet”), gorevlileri tarafindan temsil
edilmigtir.

3. 25 Kasim 2008 tarihinde, Ikinci Daire Bagkani, basvuruyu Hiikii-
met’e bildirmeye karar vermistir. Ayni zamanda basvurunun, kabul
edilebilirligi ve esasinin birlikte incelenmesine hitkmetmistir (md. 29

§ 3).

MADDI OLAYLAR
I. Dava Konusu Olaylar

4. Bagvuranlar 1973 ve 1978 yillarinda dogmuslardir ve Isvec'te yasa-
maktadirlar.

5. Birlesmis Milletler Milteciler Yiksek Komiserligi (“BMMYK”)
mandasi1 altinda miilteci olan bagvuranlar, belirlenemeyen bir tarihte
Turkiye’ye gelmiglerdir. Giivenlik kuvvetleri tarafindan tutuklanmig-
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lardir ve Tirkiye topraklarina yasadis: giris yaptiklarindan 17 Hazi-
ran 2008 tarihinde Irak’a sinirdig: edilmiglerdir.

6. Bagvuranlar, sinirdig1 edilmelerinin hemen ardindan yeniden Tiir-
kiye’ye giris yapmiglardir.

7. 21 Haziran 2008 tarihinde Mus Gékyaz1 Jandarma Karakolu yetki-
lileri tarafindan yapilan yol kontrolii esnasinda, pasaportlarinin sah-
te olmasi sebebiyle tutuklanmiglardir.

8. Daha sonra bagvuranlar, Mus’'un kazasi1 olan Haskéy'deki polis
merkezine konulmuslardir.

9. Bagvuranlar, 30 Haziran 2008 tarihinde, Mahkemeye bagvurmus-
lardir (bagvuru no. 30471/08) ve Iran veya Irak’a sinirdisi edilmeme-
lerini talep etmiglerdir. Uyusmazligi ¢6zmekle gorevlendirilen Daire
Bagkani, aym giin, taraflarin menfaatlerini korumak ve yargilamanin
usuliine uygun bir gekilde islemesini saglamak icin I¢ Tiiziigiin 39.
maddesine gore, bagvuranlarin, 4 Agustos 2008 tarihine kadar Iran’a
veya Irak’a sinirdig1 edilmemesini Tiirk Hiikiimetine bildirmistir. 22
Temmuz 2008 tarihinde, Daire Bagkani, I¢ Tiziigiin 39. maddesine is-
tinaden verilen tedbir kararinin, yeni bir bildirim yapilana kadar uza-
tilmasina karar vermistir.

10. Bagvuranlar, 21 Haziran—26 Eylil 2008 tarihleri arasinda Haskoy
Polis Merkezi’'nde tutulmuslardir. Bagvuranlar, bir sonraki giin, 26
Kasim 2009 tarihine kadar tutulduklar: yer olan Kirklareli Yabanci-
lar Kabul ve Tkamet Merkezi’ne gotiiriilmiislerdir.

1. Haskoy Polis Merkezi’ndeki Tutma Kogullar1 a¢isindan
a. Bagvuranlar yoniinden

11. Bagvuranlar, tutulduklar: yerin, binanin bodrum katinda oldugu-
nu belirtmiglerdir. Bu sebeple, tutulduklar yer, rutubetlidir ve yete-
rince dogal 1s1k alamamaktadir. Merkez, toplam 70 metrekaredir ve
u¢ acik odadan olusmaktadir. Odalar 12—-16 metrekaredir. Bir tuvalet
ve iki yatagin yer aldig1 bir koridor vardir. Birinci ve ikinci odada se-
kiz ve dort yatakl ranzalar vardir. Uciincii oda bostur.
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12. Merkezde tutulduklarn ilk bes haftada bagvuranlar, diger sekse-
nic kisi ile ayn1 yerde kalmiglardir. Merkezde tutulduklar: altinci
haftadan onuncu haftaya kadar olan siirecte tutulanlarin sayisi otuz-
bire diigmiistiir. Son iki haftada, bu sayida da azalma olmustur. Has-
koy’deki alikonulma siiresinin sonlarina dogru, merkezde yalnizca
bagvuranlar kalmigtir.

13. Yataklar ve battaniyeler kirlidir ve bitlerle doludur. Yastik veya
carsaf verilmemistir. Merkezde tutulduklar ilk haftalarda, bagvuran-
lar, asir1 kalabalik yliziinden, yataksiz olarak, yerde battaniyeler tize-
rinde uyumak zorunda kalmiglardir. Merkezde dug ve genellikle su
yoktur. Bagvuranlar, Merkezde tutulduklan ii¢ ay i¢inde yalnmzca iki
defa hamama gotirilmiustir. Bagvuranlara, havlu, tuvalet kagid,
dismacunu, tiras malzemeleri ve sgampuan verilmemigtir. Tuvaletler
kirlidir ve hicbir zaman temizlenmemistir. Idare, merkezde tutulan-
lara temizlik yapmalar i¢in gerekli temizlik maddelerini de verme-
migtir. Merkezi, hamambdcekleri ve sivrisinekler istila etmigtir. Ye-
tersiz tutma kogullar1 sonucunda, bagvuranlar, deri hastaliklar1 ve
enfeksiyona maruz kalmigtir. Deri hastaliklar1 sebebiyle doktora go-
turilmisglerdir, fakat kendilerine ilacla tedavi yapilmamistir. Has-
koy’de kaldiklar: ilk giinlerde sudan mikrop kaptiklar: i¢in hastalan-
miglardir. Ilk bagvuran mafsal iltihabi olmus ve ikinci bagvuranin sirt
problemleri olmustur. Bagvuranlar, saglik sorunlari sebebiyle tibbi
kontrole tabi tutulmamistir. Bagvuranlara, giinde iki 6giin yemek ve-
rilmistir. Ogiinler, corba ve yetersiz miktarda ekmekten olusmakta-
dir. Bagvuranlara, temiz icme suyu verilmemigtir. Bagvuranlara, giy-
si de verilmemigtir. Bu sebeple bagvuranlar, ii¢ ay boyunca ayni giy-
sileri giymek zorunda kalmiglardir.

14. Merkezde, i¢ mekan ve dig mekéan faaliyetleri bulunmamaktadir.
Bagvuranlar, hi¢bir zaman karsiliginda ticret almadiklar: ¢ép topla-
mak, cimenleri sulamak, zemini ve merdivenleri siipiirmek, yiikleme
veya bosaltma yapmak gibi igleri yapmaya mecbur edildiklerinde di-
sar1 gkarilmigtir.

15. Son olarak, Haskdy polis merkezinde tutulduklar: siirece bagvu-
ranlarin, telefon agmalarina veya gelen telefonlar1 yanitlamalarina
izin verilmemistir. BMMYK goérevlisinin yaptigr bir ziyaret disinda,
bagvuranlarin ziyaret¢i kabul etmelerine de izin verilmemistir.
BMMYK Ankara Ofisi’'nin talebi tizerine, bir avukat Haskoy polis
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merkezine giderek bagvuranlar: ziyaret etmistir. Ancak bagvuranlar-
la goriismesine hicbir zaman izin verilmemistir.

16. Bagvuranlar, tutma kosgullariyla ilgili olarak bircok yazih sikayet-
te bulunmuglardir. Ancak sikayetleri iceren dilekcgeleri yetkili ma-
kamlar tarafindan kabul edilmemigtir.

b. Hiikiimet yoniinden

17. Hikimet, bagvuranlarin, yabancilar kabul ve ikamet merkezine
yerlestirilmeyi beklerken 21 Haziran—26 Eylil 2008 tarihleri arasin-
da Haskoy polis merkezi binasinda gegici olarak tutulduklarini belirt-
migtir. Hitkiimet, s6zkonusu siire icinde toplam doksanalt1 yabanci-
nin merkezde kaldigini ifade etmigtir. Bununla beraber, belirtilen sii-
relerde en fazla kirkiki kigi tutulmustur. 2 Agustos—26 Eylil 2008 ta-
rihleri arasinda sadece bagvuranlar merkezde tutulmuslardir.

18. Hiikiimet, bagvuranlarin, Kirklareli Yabancilar Kabul ve Tkamet
Merkezi'ne gonderildikten sonra Haskoy'de yabancilar misafirhanesi
inga edildigini ifade etmistir. Hiitkiimetin beyanlarina gore, bu yeni
mekanda, merkez yonetimi tarafindan giinde ti¢ defa yemek verilmek-
tedir. Merkezde saglik klinigi bulunmamasina ragmen burada tutu-
lanlar yakinlardaki devlet hastaneleri ve kliniklerde yeterli 6lciide
tibb1 yardim almaktadirlar. A¢ik havaya cikmalarina izin verilmekte-
dir ve yemeklerinin verildigi ve merkezde gorevli personel ile futbol
oynadiklar1 merkezin bahcesinde fiziksel idman yapabilmektedirler.
Hiikiimet, merkezde lavabolarin, tuvaletlerin ve banyolarin bulundu-
gunu ve gocmenlerin periyodik olarak Tik hamamina gétiurildigini
ifade etmistir. Hiikiimet, son olarak, bagvuranlarin internet ve telefon
araciligiyla dig dinya ile irtibat kurduklarinmi belirtmistir.

2. Kirklareli Yabancilar Kabul ve Ikamet Merkezindeki Tutma
Kogullar a¢isindan

a. Bagvuranlar yéniinden

19. 12 Kasim 2009 tarihinde yaptiklar: savunmalarinda, bagvuranlar,
Kirklareli Yabancilar Kabul ve Ikamet Merkezi'ndeki tutma kosulla-
rindan yakinmiglardir. Bagvuranlar, ozellikle de yemeklerin kalite-
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sinden ve sudan, yetersiz tibb1 destekten, tatmin edici olmayan hijye-
nik olanaklardan, fiziksel egzersiz yapamamaktan ve Kirklareli Ya-
bancilar Kabul ve Ikamet Merkezi'nde tutulanlarin sayisindaki artis-
tan sikayet etmislerdir. Iddialarini desteklemek icin, bagvuranlar, 11
Kasim 2009 tarihinde cekilmig ve viicudundaki isiliklerden dolay: aci
ceken birinci bagvuranin sirtin1 ve bacaklarini gosteren dort fotograf
da dahil bircok fotograf ibraz etmislerdir.

b. Hiikiimet yéniinden

20. Hiikiimet, bagvurunun, Kirklareli Yabancilar Kabul ve Ikamet
Merkezi'ndeki tutma kosullarina iligkin olarak degil, Haskoy polis
merkezindeki tutma kogullariyla ilgili olarak yapildigini 6ne siirmiis-
tir. Dolayisiyla, Mahkeme’den, Kirklareli Yabancilar Kabul ve Ika-
met Merkezi'ndeki tutma kosullariyla ilgili sikayetlerle baglantili ol-
dugu 6l¢iide bagvurunun incelenmemesini talep etmigtir.

I1. Ilgili Mevzuat ve Uygulama

21. I¢ mevzuat ve uygulama hakkindaki bilgi Z.N.S. v. Tiirkiye (no.
21896/08, §§ 34-35, 19 Ocak 2010) ve Charahili v.Tiirkiye (no.
46605/07, § 48, 13 Nisan 2010)2 davalarinda verilen kararlarda bulu-
nabilir.

HUKUK
I. Sozlesmenin 3. Maddesinin Thlal Edildigi iddias

22. Bagvuranlar, Sozlesme’nin 3. maddesine istinaden, Haskoy polis
merkezindeki tutma kosullarimin insanlik dis1 ve haysiyet kirici oldu-
gundan sikayet etmiglerdir. Ayrica Kirklareli Yabancilar Kabul ve
Ikamet Merkezi'ndeki maddi kosullardan yakinmis ve burada tibb
yardimin saglanmadigini iddia etmiglerdir.

2 Karar, heniiz kesinlesmemistir.
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A. Haskoy polis merkezindeki tutma kogullar
1. Kabuledilebilirlik

23. Hiikkiimet, bagvuranlarin, Sézlesme’nin 35 § 1. maddesi baglamin-
da kendileri i¢in mevcut olan i¢ hukuk yollarini titketmediklerini be-
lirtmistir. Hiikiimet, bu baglamda, bagvuranlarin, IHAM’a bagvurma-
dan once, Anayasanin 125. maddesi uyarinca idare mahkemelerine
bagvurmalarinin gerektigini ifade etmistir.

24. Basvuranlar, Haskoy polis merkezinde tutulurken avukata eri-
simlerinin engellendigini ve boylece tutulma kogullari i¢in adli yargi-
ya bagvurma hakkindan yoksun kaldiklarini iddia etmiglerdir. Bagvu-
ranlar, ayrica idare mahkemelerindeki yargilamanin asir1 derecede
uzun strdigini ve Tirk hukukunda, tutma kosullarindan kaynakla-
nan zararlarin tazmin edilmesi hakkinin bulunmadigini belirtmigler-
dir.

25. Mahkeme, oncelikle, bagvuranlarin, milli makamlara sikayette
bulunmadigina iligkin iddianin dogrulugunu tespit etmekle beraber
Hiikiimetin, hangi bagvuru yollarinin mevcut oldugunu ve bagvuran-
lara ne gibi ¢arelerin 6ngorildigiini ortaya koyamadigini gozlemle-
mektedir. Ustelik, Hiikiimet, miilki makamlara yapilan bagvurular
veya sikayetler lizerine tutma kogullarimin diizeltildigine iligkin or-
nekler gosterememistir. Mahkeme, i¢ hukuktaki mevcut bagvuru yol-
larinin, tutma kogullariyla ilgili olarak yapilan gikayetler acisindan
bagvuranlara ¢6ziim sagladiginin yeterli kesinlikte ortaya konulama-
dig1 sonucuna varmaktadir.

26. Mahkeme, her haliikkarda, Abdolkhani ve Karimnia v. Tiirkiye da-
vasinda verdigi kararinda (no. 30471/08, ECHR 2009-...), bagvuranla-
rin, Haskoy polis merkezinde kaldiklar: siirece hukuki yardim alma-
diklarini tespit ettigini belirlemektedir (bkz yukarida anilan Abdolk-
hani ve Karimnia, § 114). Ustelik, Hiikiimet, bir avukatin, 30 Haziran
2008 tarihinde, bagvuranlar: ziyaret etme girisiminin polis memurla-
r1 tarafindan engellendigine iligkin olarak bagvuranlar tarafindan ya-
pilan iddiaya karg1 ¢ckmamistir. Bu sartlar altinda, Mahkeme, her ha-
liikkarda, bagvuranlarin adli ve idari makamlara gikayette bulunama-
diklar1 sonucuna varmaktadir. Bu sebeple Hiikiimet’in itirazimi red-
detmektedir.
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2. Esas

27. Hukimet, Haskoy polis merkezindeki maddi kogullarin mitkkem-
mel olduklar: s6ylenemezse de insanhik dis1 veya kiiciltiicii olduklari-
nin da s6ylenemeyecegini belirtmistir.

28. Bagvuranlar, kendi tanimlarina gore kiiciltiici muamele tegkil
eden Haskoy polis merkezindeki tutma kogullaryla Sozlesmenin 3.
maddesinin ihlal edildigini iddia etmislerdir.

29. Mahkeme, oncelikle, bagvuranlarin, Kirklareli Yabancilar Kabul
ve Ikamet Merkezi'ne génderilmeden 6nce ii¢c aydan fazla siireyle, 21
Haziran 2008 ve 26 Eyliil 2008 tarihleri arasinda, Haskdy polis mer-
kezinde tutulduklarini tespit etmektedir. Mahkeme, ayrica, Hikiime-
tin, bagvuranlarin, binanin bodrum katinda 70 metrekarelik bir yer-
de tutulduklarina iligkin olarak bagvuranlar tarafindan yapilan iddi-
alara karg1 ggkmadigini belirlemektedir. Hiikkiimet, Mahkeme tarafin-
dan acikea istenilmesine ragmen Haskoy polis merkezindeki sartlari,
odalarin kapasitesini ve sozkonusu siirelerde merkezde kalanlari gos-
teren yazili deliller, fotograflar veya video filmi ibraz etmemistir. Hii-
kiimet tarafindan sunulan fotograflar, bagvuranlarin Kirklareline
gonderilmesinden sonra inga edilen yeni yabancilar misafirhanesine
iligkindir ve mevcut dava ile bunlarin alakasi yoktur.

30. Bagvuranlarin Haskoy polis merkezinde tutulmasiyla ilgili ola-
rak, Hukiimet, s6z konusu siireler icinde en fazla kirkiki kiginin bu-
rada tutuldugunu belirtmekle yetinmistir. Merkezde tutulan kigilerin
sayisiyla ilgili olarak Hiikiimetin yaptig1 beyan dogru kabul edilse bi-
le, Mahkemenin goriisiine gore, kisa bir siire hatta bir giin i¢in bile ol-
sa, yetmis metrekarelik alanda kirkiki kiginin tutulmasi asir1 izdiha-
ma yol acar. Bu durum dahi tek basina S6zlesmenin 3. maddesinin
kapsamina giren bir husus olusturur (bkz. Kalashnikov v. Rusya, no.
47095/99, § 97, ECHR 2002-VI).

31. Mahkeme, taraflar arasinda, bagvuranlarin siradan bir polis mer-
kezinde tutulduklar1 konusunda uyusmazlik olmadiginmi1 dikkate al-
maktadir. Bu baglamda, Mahkeme, Iskenceyi ve Insanlikdis1 Kiiciil-
tiicii Muamele ve Cezalar1 Onleme Avrupa Komitesi'nin, gozetim al-
tinda tutulan gocmenlerin belirli bir siire siradan polis merkezlerinde
kalabileceklerini, bu tiir yerlerdeki kogullarin genellikle uzun siireli
tutmalar acisindan yetersiz oldugunu dikkate alarak bu yerlerde goc-
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menlerin gecirecegi slirenin mutlaka asgari diizeyde tutulmasini vur-
guladigini g6z oniine almaktadir (bkz. CPT standartlari, belge no.
CPT/Inf/E (2002) 1-Rev. 2006, § 40). Hiikiimetin yazili delil sunama-
mas1 kargisinda Haskoy polis merkezindeki tutma kosullariyla ilgili
olarak bagvuranlar tarafindan yapilan biitin iddialarin dogrulugu-
nun Mahkemece incelenmesinin miimkiin olmadigi dogrudur. Ne var
ki, bagvuranlarin, Haskoy polis merkezinde haddinden fazla uzun si-
reyle tutuldugu ve buradaki agirnn kalabaliklihg dikkate alinarak,
Mahkeme, bagvuranlarin iddialarinin diger yonlerini arastirmadan,
Haskoy polis merkezindeki tutma kogullarinin kiiciltiicii muamele
tegkil ettigi ve S6zlesme’nin 3. maddesine aykiri oldugu sonucuna var-
maktadir.

B. Kirklareli Yabancilar Kabul ve kamet Merkezi’ndeki Tutma
Kogullan

32. Bagvuranlar, 12 Kasim 2009 tarihli savunmalarinda, Kirklareli
Yabancilar Kabul ve Ikamet Merkezi’ndeki maddi sartlarin ve burada
tibb1 yardimin olmamasinin Sézlesme’nin 3. maddesinin ihlalini olug-
turdugunu iddia etmiglerdir.

33. Hitkiimet, mevcut bagvurunun Haskéy polis merkezindeki tutma
kogullarina iliskin oldugunu belirtmis ve Mahkemeden bagvurunun
bu kismini incelememesini talep etmistir.

34. Bagvurunun bu kism1 agagida belirtilen sebeplerle kabuledilebilir
olmadigindan, Mahkeme, Hiitkiimetin talebine iligkin olarak bir karar
verilmesinin gerekli olmadigini diigtinmektedir.

35. Kirklareli Merkezi'nde tibb1 yardimin olmadigi hususunda, Mah-
keme, tereddiitsiiz sekilde, fotograflarda cildinde isilik olan kisinin id-
dia edildigi gibi birinci bagvuran oldugu sonucuna varamamstir. Us-
telik, birinci bagvuranin deri hastaliklar1 yiliziinden magdur oldugu
kabul edilse bile s6zkonusu fotograflar 11 Kasim 2009 tarihinde, diger
bir ifadeyle Mahkemeye bagvurmadan sadece bir giin 6nce cekilmigtir
ve dava dosyasinda birinci bagvuranin bir doktor tarafindan muayene
edilmesini talep ettigini gosteren herhangi bir sey mevcut degildir. Bu
sebeple, Merkez’in idaresinin, birinci bagvurana, iddia ettigi deri has-
taligiyla ilgili olarak tibb1 yardim saglamadigi sonucuna varilamamaig-
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tir. Bagvurunun bu kismi acikca dayanaktan yoksundur ve Sozles-
me’nin 35 §§ 3 ve 4. maddesi uyarinca reddedilmelidir.

36. Basvuranlarin, Kirklareli Yabancilar Kabul ve Ikamet Merke-
zi'ndeki maddi sartlarla ilgili iddialariyla ilgili olarak, Mahkeme, ben-
zer iddialar1 daha 6nce inceledigini ve merkezdeki maddi sartlarin,
Sozlegsme’nin 3. maddesinin kapsamina girecek kadar ciddi olmadig:-
m tespit ettigini belirtmekle yetinmektedir (bkz. yukarida anilan
Z.N.S., §§ 79-87, ve Tehrani ve Digerleri v. Tiirkiye, nos. 32940/08,
41626/08 ve 43616/08, §§ 95-97, 13 Nisan 20103). Mahkeme, bu dava-
da, bagvuranlarin, Mahkemeyi, farkli bir sonuca varmaya ikna edecek
yeni iddialar ortaya koyamadiklarini dikkate almaktadir. Bu sebeple,
bagvurunun bu kismi da acikca dayanaktan yoksundur ve Sozles-
me’nin 35 §§ 3 ve 4. maddesi uyarinca reddedilmelidir.

I1. Sozlesme’nin 41. Maddesinin Uygulanmasi
37. Sozlesme’nin 41. maddesine gore:

“Mahkeme, igsbu Sozlesme ve protokollerinin ihlal edildigine ka-
rar verirse ve ilgili Sozlesme’ye taraf olan devletin i¢c hukuku bu
ihlali ancak kismen telafi edebiliyorsa, Mahkeme, gerektigi tak-
dirde, hakkaniyete uygun bir surette, zarar goren tarafin tatmi-
nine hitkmeder”.

A. Tazminat

38. Bagvuranlar, manevi tazminat olarak, Haskdy polis merkezinde
gecirdikleri her giin icin 100 Euro ve Kirklareli Yabancilar Kabul ve
Ikamet Merkezi'nde gecirdikleri her giin icin 25 Euro talep etmisler-
dir. Ayrica Hikiimet’'in, ikamet harci ve ikamet harcinin ge¢ 6denme-
si sebebiyle para cezasi uygulamasindan vazgecmesini talep etmisler-
dir.

39. Hitkiimet bu iddialara karg1 ¢citkmistir.

40. Bagvuranin tazminat ve masraflara iligkin taleplerinden feragat

3 Karar, heniiz kesinlesmemistir.
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talebine iligkin olarak, Mahkeme, bu hususun Sozlesme’nin 41. mad-
desinin kapsamina girmedigi kanaatindedir; bu sebeple sézkonusu ta-
lebi reddetmektedir (bkz. yukarida amilan Tehrani ve Digerleri, §
105). Bununla beraber, Mahkeme, bagvuranlarin, sadece ihlalinin
saptanmasi ile giderilemeyecek manevi zararlarinin oldugunu dikka-
te almaktadir. Bu sebeple bagvuranlarin her birine 9.000 Euro mane-
vi tazminat 6denmesine karar vermektedir.

B. Yargilama Giderleri ve Masraflar

41. Bagvuranlar, Mahkeme masraflari icin 1.950 Euro talep etmisler-
dir. Bu taleplerini desteklemek i¢in, avukatlarinin yirmialt: saat ca-
lisma yaptigini gosteren bir zaman ¢izelgesi sunmuslardir.

42. Hikiimet bu iddialara karsi ¢ikarak ancak gercekten yapilan mas-
raflarin istenebilecegini belirtmistir.

43. Mahkeme ictihatlarina gore, bagvuranlar, gercekte yapilan ve ya-
pilmasinda zaruret olan ve miktar olarak makil olan masraflarin
odenmesini talep edebilirler. Bu davada, yukarida belirtilen kriterle-
re ve eldeki belgelere istinaden, Mahkeme, yargilama masraflari i¢in
bagvuranlara toplam 1.950 Euro 6denmesinin makil oldugu kana-
atindedir. Bu miktardan Avrupa Konseyi adli yardim tarifesine gore
odenen 850 Euro adli yardim dustilecektir.

C. Gecikme Faizi

44. Mahkeme, gecikme faiz oraninin Avrupa Merkez Bankasi’nmin
marjinal kredi kolayliklarina uyguladig: orana ti¢ puanlik bir artig ek-
lenerek belirlenmesine karar vermistir.

YUKARIDA BELIRTILEN SEBEPLERLE, MAHKEME
OYBIRLIGIYLE,
1. Haskoy polis merkezindeki tutma sartlariyla ilgili olarak bagvu-

ranlarin yaptiklar gikayetlerin kabul edilmesine ve bagvurunun
geri kalan kisminin reddedilmesine;
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2.

3.

Eksi

Haskoy polis merkezindeki tutma kogullariyla ilgili olarak Sozles-
me’nin 3. maddesinin ihlal edildigine;

(a) Davali Devletin, birinci bagvurana, S6zlesmenin 44. maddesi-
nin (2). paragrafi uyarinca, mahkeme kararinin kesinlesmesinden
itibaren ti¢ ay icinde asagida belirtilen miktarlari, 6deme tarihin-
deki doviz kuru tizerinden Tiirk Lirasina gevirerek 6demesine,

(1) 9.000 (dokuzbin) Euro manevi tazminat, tahakkuk edebilecek
vergisiyle birlikte,

(i1) hukuki yardim olarak verilen 850 (sekizytizelli) Euro diisiil-
diikten sonra 1.950 (bindokuzytizelli) Euro, masraf ve gideri, ta-
hakkuk edebilecek vergisiyle birlikte,

(b) yukarida s6zi edilen ti¢ ayhk siirenin bittigi tarihten 6deme-
nin yapilmasina kadar, Avrupa Merkez Bankasinin o dénem mar-
jinal kredi kolayliklarina uyguladig faiz oraninin ¢ puan fazla-
sina esit oranda faiz uygulanmasina;

Bagvuranlarin, hakkaniyet ilkesi uyarinca yaptig: geri kalan taz-
min taleplerinin reddedilmesine,

karar vermistir.

Ingilizce dilinde kaleme alinan isbu karar Ictiiziigiin 77. maddesinin
(2). ve (3). paragraflarina gore 27 Temmuz 2010 tarihinde yazili ola-
rak teblig edilmigtir.
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le 44 § 2 of the Convention. It may be subject to editorial revision.
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PROCEDURE

1. The case originated in an application (no. 50213/08) against the Re-
public of Turkey lodged with the Court under Article 34 of the Con-
vention for the Protection of Human Rights and Fundamental Free-
doms (“the Convention”) by two Iranian nationals, Mr Mohsen Ab-
dolkhani and Mr Hamid Karimnia (“the applicants”), on 21 October
2008.

2. The applicants, who had been granted legal aid, were represented
by Mrs D. Abadi, the director of Iranian Refugees Alliance Inc., a non-
governmental organisation in New York, United States of America.
Mrs Abadi was approved by the President of the Chamber to represent
the applicants in the proceedings before the Court pursuant to Rule
36 § 4 (a) of the Rules of Court. The Turkish Government (“the Go-
vernment”) were represented by their Agent.

3. On 25 November 2008 the President of the Second Section decided
to give notice of the application to the Government. It was also deci-

ded to examine the merits of the application at the same time as its
admissibility (Article 29 § 3).

THE FACTS
I. The Circumstances of the Case

4. The applicants were born in 1973 and 1978 respectively and live in
Sweden.

5. The applicants, refugees under the mandate of the United Nations
High Commissioner for Refugees (UNHCR), arrived in Turkey on an
unspecified date. They were arrested by security forces and, as they
had entered Turkish territory illegally, were deported back to Iraq on
17 June 2008.

6. The applicants immediately re-entered Turkey.

7. On 21 June 2008 they were arrested by road checkpoint gendarme-
rie officers from the Gékyazi1 gendarme station, in Mus, as their pass-
ports were found to be false.
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8. The applicants were subsequently placed in the police headquarters
in the Haskoy district of Mus.

9. On 30 June 2008 the applicants lodged an application with the Co-
urt and requested not to be deported to Iran or Iraq (application
no. 30471/08). On the same day the President of the Chamber to which
the case was allocated decided, in the interests of the parties and the
proper conduct of the proceedings before the Court, to indicate to the
Government of Turkey, under Rule 39 of the Rules of Court, that the
applicants should not be deported to Iran or Iraq until 4 August 2008.
On 22 July 2008 the President of the Chamber decided to extend un-
til further notice the interim measure indicated under Rule 39 of the
Rules of Court.

10. Between 21 June and 26 September 2008 the applicants were de-
tained at the Haskoy police headquarters. On the latter date the app-
licants were transferred to the Kirklareli Foreigners’ Admission and
Accommodation Centre, where they were held until 26 October 2009.

1. As to the conditions of detention at the Haskoy police headquarters
a. The applicants’ account

11. The applicants submitted that the detention facility where they
were held was in the basement of the building. Therefore, it was damp
and received insufficient natural light. The facility measured 70 squa-
re metres in total and consisted of three open rooms. The rooms me-
asured 12-16 square metres. There was one bathroom and a hallway,
where there were two beds. There were eight and four bunk beds in
the first and the second rooms respectively. The third room was
empty.

12. For the first five weeks of the detention the applicants were held
with eighty-three other detainees. From the sixth to the tenth week of
their detention the number of detainees dropped to thirty-one. During
the final two weeks those remaining were also deported. At the end of
their detention in Haskdy the applicants were alone in the facility.

13. The mattresses and blankets were dirty and infested with lice. No
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pillows or bedding were provided. During the first weeks of their de-
tention, the applicants had to sleep on the floor without mattresses,
with blankets only, due to the overcrowding. The facility did not have
showers or hot water. The applicants were taken to a public bathhou-
se only twice during the three months that they spent in that facility.
Nor were they provided with towels, toilet paper, toothbrush, tooth-
paste, shaving items or shampoo. The toilets were very dirty and we-
re never cleaned. Nor did the administration provide proper cleaning
material to the detainees for them to do the cleaning. The facility was
infected with cockroaches and mosquitoes. As a result of the poor de-
tention conditions, the applicants suffered from dermatological disea-
ses and infections. They were taken to a doctor for the skin problems,
but they were never given the prescribed medication. They were ill as
a result of water contamination at the beginning of their detention in
Haskoy. Furthermore, the first applicant suffered from arthritis and
the second applicant had back problems. They did not receive any me-
dical check-ups for their health problems. The applicants were provi-
ded with meals twice a day. The meals consisted of soup and an insuf-
ficient amount of bread. They were not given any drinkable water.
They were also not provided with clothing. Therefore, they had to we-
ar the same clothes for three months.

14. The detention facility did not have any provision for indoor or out-
door activities. The applicants were taken out only when they were
forced to do work, such as collecting rubbish, watering the lawn, swee-
ping the floors and the stairs, or loading and unloading, for which they
were never paid.

15. Finally, throughout their detention in the Haskoy police headqu-
arters, the applicants were not allowed to make or receive telephone
calls. Nor could they have visits, except for one visit from a UNHCR
officer. At the request of the UNHCR Ankara office, a lawyer went to
the Haskoy police headquarters to visit the applicants. He was howe-
ver not allowed to meet the applicants.

16. The applicants submitted several written complaints regarding
the conditions of their detention. However, the authorities refused to
accept the letters containing their complaints.
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b. The Government’s account

17. The Government submitted that the applicants were held in the
Haskoy police headquarters building between 21 June and 26 Septem-
ber 2008 on a temporary basis while awaiting transfer to a foreigners’
admission and accommodation centre. The Government noted that
during the period in question a total of ninety-six foreigners stayed in
the facility. However, no more than forty-two persons were detained
at any given time. Besides, between 2 August and 26 September 2008
the applicants were held alone.

18. The Government further submitted that a foreigners’ guesthouse
had been constructed in Haskoy subsequent to the applicants’ trans-
fer to Kirklareli foreigners’ admission and accommodation centre. Ac-
cording to the Government’s submissions, in this new facility the food
is provided three times a day by the centre administration. Although
there is no health clinic within the facility, the detainees are provided
with adequate medical assistance in the nearby clinics and State hos-
pitals. They are allowed to go into the open air and can exercise in the
garden of the facility, where they are served their meals and play fo-
otball with the staff working at the centre. The Government conten-
ded that lavatories, toilets and bathrooms were provided in the centre
and the immigrants were sent to the Turkish bath periodically. They
finally noted that the applicants could contact the outside world by te-
lephone and internet.

2. As to the conditions of detention in the Kirklareli Foreigners’ Ad-
mission and Accommodation Centre

a. The applicants’ account

19. In their submissions dated 12 October 2009 the applicants comp-
lained about the conditions of detention in the Kirklareli Foreigners’
Admission and Accommodation Centre. They complained in particular
about the quality of food and water, insufficient medical support, un-
satisfactory sanitary facilities, their inability to take exercise and the
increase in the number of detainees held in the Kirklareli Foreigners’
Admission and Accommodation Centre. In support of their allegations
the applicants submitted a number of photos, including four photos
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which were taken on 11 October 2009 and which allegedly showed the
back and legs of the first applicant who claimed to be suffering from a
skin rash.

b. The Government’s account

20. The Government submitted that the application concerned the
conditions of detention at the Haskdy police headquarters and not tho-
se in the Kirklareli Foreigners’ Admission and Accommodation Cen-
tre. They therefore requested the Court not to examine the applicati-
on in so far as it concerned complaints regarding the detention condi-
tions at the Kirklareli Centre.

II. Relevant Law and Practice

21. A description of the relevant law can be found in the judgments of
Z.N.S. v. Turkey (no. 21896/08, §§ 34-35, 19 January 2010) and Cha-
rahili v. Turkey (no. 46605/07, § 48, 13 April 2010)5.

THE LAW
I. Alleged Violation of Article 3 of the Convention

22. The applicants complained under Article 3 of the Convention that
the conditions of their detention in the Haskoy police headquarters
constituted inhuman and degrading treatment. They further complai-
ned about the material conditions in the Kirklareli Foreigners’ Admis-
sion and Accommodation Centre and alleged that medical assistance
was not provided there.

A. Conditions of detention at the Haskoy police headquarters
1. Admissibility

23. The Government submitted that the applicants had failed to exha-

5  Judgment is not final yet.
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ust the domestic remedies available to them within the meaning of Ar-
ticle 35 § 1 of the Convention. They maintained in this connection that
the applicants should have applied to the administrative courts in ac-
cordance with Article 125 of the Constitution before lodging their app-
lication with the Court.

24. The applicants submitted that they had been denied access to a
lawyer when they were in the Haskoy police headquarters, and were
thus deprived of their right to have the conditions of their detention
subjected to judicial review. They further maintained that procee-
dings before administrative courts were also excessively lengthy and
that Turkish law did not provide a right to compensation for the da-
mage suffered as a result of detention conditions.

25. The Court observes at the outset that while it is true that the app-
licants did not lodge a complaint with the national authorities, the Go-
vernment have not demonstrated which remedies existed and what
kind of redress could have been afforded to the applicants. Nor did
they point to examples of cases where conditions of detention were im-
proved following a complaint or an application to domestic courts. It is
therefore not established with sufficient certainty that there existed
domestic remedies capable of affording redress to the applicants in re-
lation to their complaint concerning the conditions of detention.

26. In any event, the Court notes that it has already found, in its judg-
ment of Abdolkhani and Karimnia v. Turkey (no. 30471/08, ECHR
2009-... (extracts)), that the applicants had not been given access to le-
gal assistance during the period that they spent in the Haskoy police
headquarters (see Abdolkhani and Karimnia, cited above, § 114). Mo-
reover, the Government did not contest the applicants’ allegations
that an advocate attempted to visit the applicants but was refused
authorisation by the police to meet them on 30 June 2008. In these cir-
cumstances, the Court concludes that in any case the applicants could
not raise their complaint before the administrative and judicial autho-
rities. It accordingly dismisses the Government’s objection.

2. Merits

27. The Government submitted that while the material conditions in
Haskdoy police headquarters could not be defined as excellent, they co-
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uld not be considered to constitute inhuman or degrading treatment
either.

28. The applicants submitted that the conditions of detention at the
Haskoy police headquarters that they had described constituted deg-
rading treatment in violation of Article 3 of the Convention.

29. The Court observes at the outset that the applicants were detai-
ned at the Haskoy police headquarters between 21 June 2008 and
26 September 2008, that is for more than three months, before being
transferred to Kirklareli Foreigners’ Admission and Accommodation
Centre. The Court further observes that the Government did not chal-
lenge the applicants’ submissions that they had been held in the ba-
sement of the building, which measured 70 square metres. Nor did
they submit any documentary evidence, photos or video footage indi-
cating the conditions at the Haskoy police headquarters, the capacity
of the rooms and the number of occupants during the period in ques-
tion, despite the fact that they were explicitly requested to do so by the
Court. The photographs that the Government submitted concern the
new foreigners’ guesthouse that had been built subsequent to the app-
licants’ transfer to Kirklareli and are therefore not relevant to the cir-
cumstances of the present case.

30. As regards the detention of the applicants at the Haskoy police he-
adquarters, the Government merely submitted that a maximum of
forty-two persons were detained at any given time during the period
in question. Even assuming that the Government’s account regarding
the number of persons held in the facility was accurate, in the Court’s
view holding forty-two people in an area of 70 square metres, even for
a duration as short as one day, constituted severe overcrowding. This
state of affairs in itself raises an issue under Article 3 of the Conven-
tion (see Kalashnikov v. Russia, no. 47095/99, § 97, ECHR 2002-VI).

31. The Court further observes that it is not disputed by the parties
that the applicants were detained in an ordinary police detention fa-
cility. In this connection the Court notes that the European Commit-
tee for the Prevention of Torture (CPT) has emphasised that, although
immigration detainees may have to spend some time in ordinary poli-
ce detention facilities, given that the conditions in such places may ge-
nerally be inadequate for prolonged periods of detention, the period of
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time spent by immigration detainees in such establishments should
be kept to the absolute minimum (see CPT standards, document no.
CPT/Inf/E (2002) 1-Rev. 2006, § 40). It is true that the Court cannot
check the veracity of all the applicants’ allegations regarding the con-
ditions of detention at the Haskdy police headquarters, as a result of
the failure of the Government to submit documentary evidence. Ne-
vertheless, having regard to the inordinate length of time for which
the applicants were detained at the Haskoy police headquarters and
to the overcrowding therein, the Court concludes, without exploring
other aspects of the applicants’ allegations, that the conditions of de-
tention at the Haskoy police headquarters amounted to degrading tre-
atment contrary to Article 3.

B. Conditions of detention in the Kirklareli Foreigners’ Admission
and Accommodation Centre

32. By their submissions dated 12 October 2009 the applicants alleged
that the material conditions of detention in the Kirklareli Foreigners’
Admission and Accommodation Centre and the lack of medical assis-
tance therein constituted a breach of Article 3 of the Convention.

33. The Government maintained that the present application concer-
ned the detention conditions at the Haskoy police headquarters and
therefore requested the Court not to examine this part of the applica-
tion.

34. The Court considers that it is not required to make a decision re-
garding the Government’s request as this part of the application is
inadmissible for the following reasons.

35. As regards the alleged lack of medical assistance in the Kirklareli
Centre, the Court notes that it cannot be unequivocally concluded that
the person in the photos showing a skin rash was the first applicant
as alleged. Furthermore, even assuming that the first applicant was
suffering from skin problems, the photos in question were taken on 11
October 2009, that is to say only one day before the submissions ma-
de by the applicants to the Court and there is nothing in the case file
demonstrating that the first applicant had requested to be examined
by a doctor. Therefore, it cannot be concluded that the Centre admi-
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nistration failed to provide the first applicant with the medical assis-
tance he required for his alleged skin disease. This part of the comp-
laint is therefore manifestly ill-founded and must be rejected in accor-
dance with Article 35 §8 3 and 4 of the Convention.

36. In so far as the applicants’ allegations concern the material condi-
tions in the Kirklareli Foreigners’ Admission and Accommodation
Centre, the Court notes that it has already examined almost identical
allegations and found that the material conditions in that centre we-
re not so severe as to bring them within the scope of Article 3 of the
Convention (see Z.N.S., cited above, §§ 79-87, and Tehrani and Others
v. Turkey, nos. 32940/08, 41626/08 and 43616/08, §§ 95-97, 13 April
20106). The Court considers that the applicants have not put forward
any new argument capable of persuading it to reach a different conc-
lusion in the present case. It follows that this part of the application
is also manifestly ill-founded and must be rejected in accordance with
Article 35 §§ 3 and 4 of the Convention.

I1. Application of Article 41 of the Convention
37. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention
or the Protocols thereto, and if the internal law of the High Contrac-
ting Party concerned allows only partial reparation to be made, the
Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

38. The applicants claimed 100 euros (EUR) for each day the appli-
cants spent at the Haskoy police headquarters and EUR 25 for each
day that they were held in the Kirklareli Foreigners’ Admission and
Accommodation Centre, in respect of non-pecuniary damage. They
further requested the Government to waive any residence fees or late
fines which they might be required to pay.

39. The Government contested these claims.

6  Judgment is not final yet.
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40. As regards the applicants’ request concerning the waiver of fees or
fines, the Court considers that this matter does not fall within the sco-
pe of Article 41 of the Convention; it therefore rejects the claim (see
Tehrani and Others, cited above, § 105). However, the Court considers
that the applicants must have suffered non-pecuniary damage which
cannot be compensated solely by the finding of a violation. It therefo-
re awards the applicants EUR 9,000 each for non-pecuniary damage.

B. Costs and expenses

41. The applicants also claimed EUR 1,950 for the costs and expenses
incurred before the Court. In support of their claim, they submitted a
time sheet indicating twenty-six hours’ legal work carried out by the-
ir legal representative.

42. The Government contested this claim, noting that only costs actu-
ally incurred could be reimbursed.

43. According to the Court’s case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been
shown that these have been actually and necessarily incurred and are
reasonable as to quantum. In the present case, regard being had to the
documents in its possession and the above criteria, the Court finds it
reasonable to award the applicants jointly the sum of EUR 1,950 for
their costs before it. From this sum should be deducted the EUR 850
granted by way of legal aid under the Council of Europe’s legal aid
scheme.

C. Default interest

44. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank,
to which should be added three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the applicants’ complaint concerning the conditions of de-
tention at the Haskoy police headquarters admissible and the rema-
inder of the application inadmissible;

2. Holds that there has been a violation of Article 3 of the Convention
on account of the applicants’ conditions of detention at the Haskdy po-
lice headquarters;

3. Holds

(a) hat the respondent State is to pay the applicants, within three
months of the date on which the judgment becomes final in accordan-
ce with Article 44 § 2 of the Convention, the following amounts, to be
converted into Turkish liras at the rate applicable at the date of sett-
lement:

(i) EUR 9,000 (nine thousand euros) each in respect of non-pecuniary
damage, plus any tax that may be chargeable;

(i1) EUR 1,950 (one thousand nine hundred and fifty euros) jointly in
respect of costs and expenses, less the EUR 850 (eight hundred and
fifty euros), granted by way of legal aid, plus any tax that may be
chargeable to the applicants;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at
a rate equal to the marginal lending rate of the European Central
Bank during the default period plus three percentage points;

4. Dismisses the remainder of the applicants’ claim for just satisfacti-
on.

Done in English, and notified in writing on 27 July 2010, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.



