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Yabanci memlekette tescilli bir markanin, mense memleket belge-
sinde kayitli esyadan bagska esyada da kullanilmak iizere, Tirkiye'de
tescili igin yapilan bagvurularda, yabanc: iilkelerde diizenlenmig olup
bagvuru dilek¢esine eklenmesi gereken igtigal belgesinde konsolosluk
tasdiki aranip aranmayacagina iligskin uyusmazliklar nedeniyle agilan
davalar sonunda Danigstay 12. ve 10. Dairelerce verilen kararlar arasin-
da aykirilik bulundugu ileri siiriilerek, bu aykirihigin ictihadin Dbirleg-
tirilmesi yoluyla giderilmesinin istenmesi ve Danigtay Bagkaninin iste-
minin kurulda goriisiilmesini uygun gormesi lizerine, Raportér iliyenin
raporu, Danigtay Bagsavcisinin; Yabanci memlekette tescil ve teghir edil-
mig markaya istinaden o markanin Tiirkiye’de de tescili icin yapilan
basvurularda, bagvuru dilekcesine eklenmesi gereken, marka sahibinin
yaptig1 isleri gosterir belgenin, mense memleketteki Tiirk Konsoloslu-
gu tarafindan tasdik edilmig olmasi gartinin aranip aranmayacagl yo-
lunda Danistay 10. ve 12. Daire kararlari arasinda aykirilik bulundugu
ileri siiriilerek bu aykiriligin ictihatlarin birlegtirilmesi yoluyla gideril-

mesi istenmektedir.

1. Sanayi ve Teknoloji Bakanhginin 1977 yilindan itibaren, is-
tigal mevzuunu gdsterir belgelerde, konsolosluk onayini aramasi ve bu
yolda iglem tesis etmesi iizerine, marka sahipleri tarafindan acilan da-
valar sonunda: 12. Dairemiz tarafindan; Paris Ittihad1 Anlasmasinin 6.
ve 551 sayili Markalar Kanununun Uygulama Seklini Gosterir Yonetme-
ligin 6/10. maddeleri hiikiimlerine gore, vabanci memlekette tescil edil-
mis markanin Tiirkiye’de tescili istemiyle yapilan bagvurularda yaban-
c1 iilkelerin resmi makamlarinca diizenlenip ibraz edilen istigal mevzu-
unu gosterir belgelerde konsolosluk tasdikinin aranmasina gerek olma-
dif1 sonucuna varilarak iglemlerin iptaline karar verilmigtir. (12. Dal-
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renin 24.10.1979 giinlii E: 1878-8424, K: 1979-3992 ve ayni tarihli E:
1978-7409, K: 1979-3991 ve 12.11.1979 giinlii E: 1978-7441, K: 1979-4095

sayil1 kararlari).

10. Dairemiz ise; 25.5.1982 giinlii ve E: 1982-3440, K: 1982-1411 sa-
yil1 kararinda; Anlagmaya bagll iilkelerde tescil edilmig markalarin
Tiirkiye'de tescili icin yapilan bagvurularda Paris Ittihadi Anlagmasi-
nin 6,A maddesinde, menge memleket belgelerinin tasdik igleminden
muaf tutulacagl ongoriilmiig ise de, igtigal mevzuunu gosterir belgelerin,
bu kuralin kapsami diginda kalmasi nedeniyle, konsolosluklarca tasdik
edilmesi zorunlu bulundugu gorugune yer verilerek, idari iglemin mev-

zuata uygunlugu vurgulanmigtir.

Bu duruma gore, yabanci memlekette tescili yapilmig bir markanin,
Tirkiye’de tescili i¢in yapilan bagvurularda, yurt diginda yetkili ma-
kamlarca diizenlenip ibraz edilen marka sahibinin yaptig1 igleri (igtigal
mevzuunu) gosterir belgelerde konsolosluk onayinin aranip aranmaya-
cag1 yolunda, ayni mevzuat kurallarinin, ayri ayri dogrultularda yo-
rumlanmak sureti ile birbirine aykir1 kararlar verildigi anlagilmakta-

dir.

6.1 1982 giinlii ve 2275 sayilh yasa ile Danistay, sekizi dava, ikisi
idari toplam on Daire olmak uzere yeniden olusturulmusg ve boylece 12.
Daire hukuki varligim1 yitirmistir. Ne varki, kararlarin oy cokluguyla
alinmasi ve bu kararlara istirak eden kimi iiyelerin bagka dairelerde go-
revlendirilmis olmasi gibi nedenlerle gorus aykiriliklarinin ortaya cik-
mas1 kuvvetle muhtemel bulundugundan, ictihatlarin birlestirilmesinin
yverinde olacagl goriigiindeyiz.

2 __ b51 sayili Markalar Kanununun;

a __ 95 maddesinde; bir markanin tescili icin yapilacak miiracaatta
marka sahibinin varsa kanuni miimessilinin veya vekilinin adi, soyadi,
marka sahibinin tabiyeti, ikametgahi, yapmakta oldugu is, Is adresi ve
markanin kullanilacagi imtianin yazilacag: ve marka sahibinin yaptigl
isi gosteren belge ve markanin srnegi ile marka harc1 makbuzunun ekle-
necegi,

Vabaneir memlekette tescil ve teghir edilmig markaya istinaden yapi-
1an miiracaatlarda, ayrica yabanci memlekette tescil ve teghire ait vesi-
kalarla bagvuru ile ilgili olarak yabanci memleketlerden alinmig belge-
ler ve bunlarin terciimelerinin miiracaatta eklenecegi;

b. — 26. maddesinde, miiracezat evrakinin ve eklerinin nasil ve ne
miktarda olacagl ve bu kanunun tatbiki igin liizumlu sair hususlar ile
belgelerin yonetmelikte gosterilecegi,
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c. — 28. maddesinde miiracaat evrak ve eklerinin bu kanun ve yo-
netmelik hiikiimlerine uygun olup olmadiginin Sanayi Bakanliginca tet-
kik edilerek basvurunun aym kanunun 4, 5, 6, 8, 9, 10, 11 ve 40. inc1 mad-
deleri hiikiimlerine aykir: oldugunun tesbhiti halinde miiracaatin gerekce
gosterilerek reddedilecegi hiikme baglanmig, Markalar Kanununun Uy-
gulama Seklini Gosterir Yonetmeligin 6. maddesinin 10 numarali ben-
dinde, markanin ecnebi memleketlerde tescil ettirilmig oldugu takdirde
tescili yapan mense memleket idaresi tarafindan verilmis bulunan tas-
dikli mense memleket vesikasi ile bunun noterlikge yapilmig tam bir
terciimesinin,

d. — Ayni yonetmeligin 10. maddesinde, yabaneci memlekette tescil
edilmis markaya dayanmilarak yapilan miiracaatlar icin igtigal belgesi-
nin aranmayacagi, ancak miiracaat dilekcesi menge memleket belgesin-
de kayitl1 esyadan gayr: esyayl ihtiva ediyor 1se o takdirde ilave esyaya
miinhasir olmak iizere, yetkili merciden alinacak istigal belgesinin ve bu-
nun noterlikce yapilmig terciimesinin, bagvuru dilekcesine eklenecegi,

e. __ Paris Ittihadi Anlasmasinin 6. maddesinin (A) bendinde ise,
mense memlekette usuliine uygun olarak tescil edilmis fabrika veya tica-
ret markalarinin diger ittihad memileketlerinde agagida gosterilen ka-
vitlar sakli kalmak sartiyla aynen tevdi ve himayesinin kabul edilecegi,
bu memleketlerin kesin tescil islemine tevessiil etmeden o©Once mense
memleketteki yetkili makamlardan verilmisg bir tescil tasdiknamesinin
{brazin talep edebilecekleri ve bu vesika i¢in hicbir tasdik muamelesi is-

tenmeyecegi 6ngoriilmiigtar.

9 __ Paris Ittihadi Anlagsmasina katilmig olan ilkelerin, markala-
rin tescili icin ayni sistemi benimsedikleri ve yasalarin da, miiracaatin
veri, tarihi, icerigi, sekli, incelenmesi ve basvuruya eklenmesi gereken
belgeler hakkinda benzer hiikiimlere yer verilmig ve ilgililerin 6z cikarla-
rinin korunmasi icin ayrintilar ve formalitelerden dzenle kacinilmagtir.

Paris Ittihadi Anlasmasini imzalamig olan iilkelerden birinde tes-
cil edilmis markaya dayanilarak yapilan miiracaatlarda, kural olarak
istigal belgesi aranmayacaktir. Ne varki, bagvuru dilekcesi, menge mem-
leket belgesinde kayitlhh egyadan gayri egya ihtiva ediyorsa o takdirde
ancak ilave esyaya miinhasir olmak fizere, yetkili merciden alinacak ig-
tigal belgesinin ve bunun noterlikce yapilan terciimesinin bagvuru di-
lekcesine eklenmesiyle yetinilecekiir. Demek oluyor ki, yetkili merciden
alinmis olan istigal belgesi, noterlik veya konsolosluk gibi kurulusglarin
onayina sunulmadan isleme alinmasi gerekecektir. Nitekim, 551 sayil
Markalar Kanununun 28. maddesinde, bagvurularin red nedenleri bir
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bir sayildig1 halde, istigal belgesinin, konsolosluk veya noterlik onayi-
n1 tasimamasi red sebebi olarak gosterilmemistir.

Ote yandan, mense memlekette yontemlerine uygun olarak tescil
edilmis olan markalarin, diger ittihad memleketlerinde tescil icin yapi-
lan bagvurulara, yetkili makamlardan alinan tescil tasdiknamesinin ek-
lenmesiyle yetinilecegi ve bu belgeden hicbir onay iglemi aranmayacagi
tttihad Anlasmasinin 6 (A) maddesinde kusku ve duraksamaya yer ver-

meyecek sekilde belirtilmigtir.

Tescil tasdiknamesiyle istigal belgesini birbirinden farkli ve bagim-
siz islemler olarak nitelemeye ve istigal belgesinin yukaridaki kuralin
disinda kaldigini séylemeye kanimizca olanak yoktur.

Gerek Markalar Kanunu ve bu kanunun uygulama seklini gosterir
Yénetmelik gerekse Parig Ittihadi Anlagmasimnin olayimizla ilgili hiikim-
leri birlikte incelendiginde goriilecektir ki, marka sahibinin yaptig1 1s-
leri gosterir belgelerde, noterlik veya konsolosluk gibi kuruluslarin ona-
yinin aranmasi, sozii edilen anlasmanin temel ilkeleriyle gidiilen ama-
ca ters diigecektir.

Hemen deginmek yerinde olur ki, tescil tasdiknamesinde, onay isle-
" mi aranmaz iken tescilin yapilabilmesi icin dilekceye eklenen belgeler-
den yalniz birinde, konsoloslugun tasdikinin aranmasi acik ve secik
bir celiskinin ortaya cikmasina neden olacaktir.

Bu aciklamalara gore, ister tescil tasdiknamesi olsun, ister istigal
belgesi olsun, bu belgelerde konsolosluk tasdikinin aranmasina gerek ol-
madi1g1 sonucuna varildigindan ictihatlarin 12. dairenin 12.11.1979 gun-
lii, B: 1978-7441, K: 1979-4095 sayil1 kararina egemen olan goriis dog-
rultusunda birlestirilmesinin yerinde olacagi diigiiniilmektedir, yolunda-
ki aciklamasi dinlenildikten, ilgili kararlar ve mevzuat incelendikten
sonra geregi diigliniildii: '

IiDARf UYGULAMA VE AYKIRI KARARLAR

1. — Danistay 12. Dairenin 12.11.1979 tarihli ve E: 1978-7441, K:
1979-4095 sayil1 karari; '

Sanayi ve Teknoloji Bakanlig1 1977 yilindan itibaren yabanci mem-
lekette tescilli markalarin Tiirkive’de tescili istemiyle yapilan bagvuru-
larda. vabanci iilkede diizenlenip ibraz edilen istigal belgelerinin T.C.
Konsolosluklarinea tasdik edilmis olmasini gart kogmustur. Idarenin soz
konusu belgelerde konsolosluk tasdiki aramasi ve bu yolda iglem tesis
etmesi iizerine acilan dava sonucunda, Danigtay 12. Daire;
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r fd-)ava sekilden ve NKF harfierinden meydana gelen markanin tes-
cili icin yapilan basvuru ilizerine, idarece noksan goriilen baz1 belgelerin
tamamlanmasina iligkin olarak tesis edilen T.C. Sanayi ve Teknoloji

Bakanliginin 25.7.1978 giin ve 10-04-NR-42/11828 sayil1 islemin kismen
iptali istemiyle acilmistir.

Davaci, konsolosluk tasdiki yapilmasi istenilen belgenin mense
memleket vesikasi oldugunu iddia etmekte, davali idare ise bu belgenin

mense memleket vesikas1 degil istigal belgesi oldugunu savunmaktadir.

Yabane: iilkelerde diizenlenen ve Tiirkiye’de kullamilacak olan belge-
ler iizerinde yabanci makamlarin imza ve miihiirlerinin Tiirkiyve Kon-
solosluklarineca onaylanmas: gerekmekte ise de; Paris fttihad:1 Anlagma-
sinin 6. Maddesinin (A) bendi menge memlekette usuliine uygun olarak
tescil edilmis fabrika veya ticaret markalarinin diger ittihat memleket-
lerinde asagida gosterilen kayitlar mahfuz kalmak sartiyla, aynen tev-
dii ve himayesi kabul edilecektir. Bu memleketler, kati tescil muamele-
sine tevessiil etmeden evvel, menge memleketteki selahivettar makam-
dan verilmig bir tescil tasdiknamesinin ibrazini talebedebileceklerdir.
Bu vesika icin hicbir tasdik muamelesi talep edilemez.» hiikmiini icer-

mektedir.

Markalar Kanununun 26. maddesine dayanilarak cikarilan Marka-
lar Kanununun Uygulama Seklini Gosterir Yonetmeligin 6. maddesinin
10. bendi, marka ecnebi memlekette tescil edilmis oldugu takdirde, tes-
cili yapan menge memleket idaresi tarafindan verilmis bulunan tasdikli

mense memleket vesikasi ve bunun noterlikce yapilmig tam bir terci-
mesi, ve yine ayni yvonetmeligin 10. maddesi de «Yabanclt memlekette

tescil edilmis markaya dayanilarak vapilan miiracaatlar icin istigal
belgesi aranmaz. Ancak miiracaat dilekcesi mense memleket belgesinde

kayitlh esyadan gayri esya ihtiva ediyor ise o takdirde ilave esyaya
miinhasir olmak flizere yetkili merciden alinacak istigal belgesinin ve
bunun noterlikce yapilmig terciimesinin miiracaat dilekcesine eklenme-

si zaruridir.» hiikmiinii koymustur.

Aciklanan nedenlerle, ister mense memleket vesikasi olsun ister is-
tigal belgesi olsun, bu belgelerin konsolosluk tasdikinin yapilmasinin
istenmesinde mevzuata uyarlik bulunmadigindan diyerek aksi yoldaki

islemi oy cokluguyla iptal etmistir.

2. — Danistay 10, Dairenin o5 5.1982 tarihli ve E: 1982-3440, K:
1982-1411 sayil1 karari:

Yukarida bahsedilen iptal karari dogrultusunda soz konusu belgele-
rin konsolosluklarca tasdikli olmasini aramayan idare, daha sonraki yil-
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larda tekrar yabanci markanin tescili icin igtigal belgelerinin konsolos-
luklara tasdik ettirilerek ibrazini istemistir. Idarenin bu isleminin ipta-
1i istemiyle acilan davada ise Danigtay 10. Daire; |

«Dava, davacinin UTC harflerinden olugan markanin tescili icin yap-
t1g1 basvuru iizerine istigal belgesinde konsolosluk tasdiki gerektigi yo-
lunda tesis edilen igslemin iptali istegiyle acilmistir.

Markalar Kanununun Uygulama Seklini Gosterir Yénetmeligin 6.
maddesinde marka tescil dilekcelerine eklenecek belgeler sirasi ile sayil-
mistir. 5. bentte miiracaat sahibinin yaptig1 isi gosteren tasdikli bel-
ge, 10. bendde de ecnebi memlekette marka tescil edilmig olmasi halin-
de mense memleketi idaresi tarafindan verilmig bulunan tasdikli men-
se memleketi vesikasi aranmaktadir.

Yabanc: iilkelerde diizenlenen ve Tiirkiye’de kullanilacak olan bel-
geler {izerinde bulunan yabanci makamlarin imza ve miihiirlerinin Tiirk

konsolosluklarinea onanmasi, Noterlik Kanununun 195. maddesi geregi-
dir.

Paris lttihadi Anlagmasinin Londra metninin 6/A maddesi menge
memleket belgelerini tasdik isleminden muaf tutmustur,

Kuskusuz anlasmaya tabi memleketlerde tescil edilmig markalarin
Tiirkive’de de tescili halinde bu istisna hiikmii uygulanacaktir. Ancak
davacinin ibraz ettigi belgelerin niteligi nazara alindiginda bu madde-
nin istisna hitkmiinden yararlanmasina olanak bulunmamaktadir. Zira
istigal belgesi madde kapsaminda bulunmamaktadir,» gerekgesiyle is-
lemi yerinde goriip oy cokluguyla davay1 reddetmigtir.

Yine sdz konusu istigal belgelerinin konsolosluklara tasdik ettiril-
mesinin istenilip istenilemevecegine iligkin bir uyusmazlik nedeniyle
acilan basgka bir dava, bu arada uygulamasini degigtiren idarece kabul

edilmis ve Danigtay 10. Dairece de bu kabule dayali olarak konusu kal-
mavan dava hakkinda «karar verilmesine yer olmadigi» biciminde ka-

rar verilmistir. (Danistav 10. Dairenin 25.10.1982 tarih, E: 1982-3361,
K: 1982-2120 sayil1 karari).

1CTIHADIN BIRLESTIRILMES! GEREGH :

Goriildiigii gibi, yabanci memlekette tescilli markanin Tiirkiye'de
tescili icin yapilan basvurularda, yurt disinda diizenlenip ibraz edilen
istigal belgelerinde konsolosluk tasdiki aranip aranmiyacagl konusunda,
idari uygulamalarda oldugu gibi ayni mevzuat hiikiimlerinin ayri ayri
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dogrultularda yorumlanmasi sonucu Danigtay kararlari arasinda da ay-
kiritlik bulunmaktadir.,

29275 sayili Danistay Kanununun 39, maddesi, dava dairelerinin ve-
ya idari ve vergi dava daireleri genel kurullarinin kendi kararlar1 veya
ayr1 ayr1 verdikleri kararlar arasinda aykirilik ve uyusmazlik gorildi-
gii veyahut birlestirilmig ictihatlarin degistirilmesi gerekli gorildiigi
takdirde, ictihatlarin birlestirilmesi veya degigtirilmesi yoluna gidilebi-
lecegini hiikme baglamistir.

Hernekadar 2575 sayili yasa geregi Danistay Dairelerinin yeniden
olusumunda 12. Daireye yer verilmemis olmasi nedeniyle bu dairenin
verdigi kararda benimsenen yorumun devamlilik niteligini kaybetmig
oldugu, bundan boyle 10. Dairenin goriisiine gore ictihadin yonlenecegi
diisiiniilebilirse de, 10. Daire kararimin oy g¢okluguyla verilmig bulun-
mas1, iiye degigikligi olmas1 halinde kararin da degisebilecegi ihtimali
gozoniine alindiginda idari uygulamadaki istikrarsizligin giderilmesi
bakimindan ve kararlar arasinda 2575 sayil1 Danigtay Kanununun 39.
maddesinde $ngoriilen sekilde aykirilik bulundugundan ictihadin bir-
lestirilmesi gerektigine oycokluguyla karar verildikten sonra igin esasi
incelendi:

KONUNUN INCELENMESI VE ¢OzZUMU

1. — ILGILI MEVZUAT H‘UK‘Q‘MLERI :

551 sayili Markalar Kanununa gore bir marka tescil ettirmek iste-
ven kimsenin o markanin iizerine konulacag: esyanin imalati veya sa-

tis1 ile igtigal eltigini kanitlamasi gerekir.

Kanunun 25. maddesinde, bir markanin teseili icin yapilacak miira-
caata marka sahibinin, varsa kanuni miimessilinin veya vekilinin adi-
nin ve soyadinin, marka sahibinin tabivetinin ve ikametgahinin, mar-
kanin kullanilacag: emtianin ne oldugunun dilekcede belirtilecegi ve
ayrica markanin srnegi ile marka harel makbuzunun ve marka sahibi-
nin vaptig: isi gésteren belgenin (istigal belgesinin) dilekceye eklenece-
g1 hilkkiim altina alinmistir.

vabanc: memleketlerde tescil ve teshir edilmis markaya dayanilarak
yvapilan basvurularda ise, ayrica, yabanci memleketlerde tescil ve teghi-
re ait vesikalarla (menge memleket vesikalar1), bagvuru ile ilgili olarak
vabancl memleketlerden alinmis belgelerin ve bunlarin terciimelerinin

de basvuruya eklenmesi gerektigi ayni maddede belirtilmigtir.
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Yasanin 28. maddesinde, miiracaat evrak ve eklerinin bu kanun ve
yonetmelik hiikiimlerine uygun olup olmadiginin Sanayl Bakanliginca
tetkik edilerek basvurunun ayni kanunun 4, 5, 6, 8, 9, 10, 11 ve 40. mad-
deleri hiikiimlerine aykiri oldugunun tesbiti halinde miiracaatin gerek-
ce gosterilerek reddedilecegi hiikkme baglanmigtir.

Markalar Kanununun Uygulama Seklini Gosterir Yonetmeligin 6.
Maddesinin 10. bendi, marka yabanci memleketlerde tescil ettirilmig ol-
dugu takdirde tescili yapan mense memleket idaresi tarafindan veril-
mis bulunan tasdikli menge memleket vesikasi ile bunun noterlik¢e ya-
pilmig tam bir terciimesinin tescili talep dilekcesine eklenecegine igaret
etmistir.

Ayni yonetmeligin 10. maddesinde ise, yabanci memlekette tescil
edilmis markaya dayanilarak yapilan miiracaatlar i¢in istigal belgesi-
nin aranmayacagl, ancak miiracaat dilekcesi mense memleket belgesinde
kayitll esyadan baska esya ihtiva ediyor ise o takdirde, ilave egyaya
miinhasir olmak iizere yetkili merciden alinacak istigal belgesinin ve
bunun noterlikce yapilmig terciimesinin miiracaat dilekc¢esine eklenme-
si gerektigi belirtilmigtir.

Konuya iliskin olup 1975 yilinda Tiirkiye’nin de katildig1 Paris It-
tihadi Anlagsmasinin 6. maddesinin (A) bendinde ise, menge memleket-
te usuliine uygun olarak tescil edilmis fabrika veya ticaret markalari-
nin diger ittihad memleketlerinde bazi kayitlar mahfuz kalmak sartiyla
aynen tevdii ve himayesinin kabul edilecegi, bu memleketlerin kati tes-
cil muamelesine tevessiil etmeden evvel mense memleketteki selahiyet-
var makamdan verilmis bir tescil tasdiknamesinin ibrazini talep edebi-

lecekleri ve bu vesika icin hicbir tasdik muamelesi istenemiyecegi 6ngo-
rilmistur.

2. — KONUNUN COZUMI :

Paris Ittihadi Anlagmasina katilmig olan bir iilkenin marka tescili
konusunda bu anlasma ile ongoériilmiis olan sistemi benimsemesi ve il-
gililerin markadan dogan hak ve menfaatlerinin korunmasi amacivla,
ayrinti ve 6zellikle formalite bakimindan kendi milli mevzuatinda ben-
zer hiikiimlere yer vererek anlasma disina cikmamasi gereklidir.

Ulkemizde konuya iliskin diizenlemelerde bu gerege uygun davranil-

digin1 soylemek miimkiindiir, Ancak uygulamada zaman zaman sapma-
lar cldugu da bir vakiadir.

Markalar Kanununun Uygulama Seklini Gésterir Yonetmeligin da-
ha énce de belirttigimiz 10. maddesi hiikmiine gore, yabanci memleket-



Karar Metinleri
59

te tescil edilmig markaya dayanilarak yapilan tescil bagvurularinda ig-
tigal belgesi aranmayacaktir. Ayni1 madde hiikmiine gore ancak, mense
memleket vesikasinda kayitli egyadan bagka egyalar i¢in de ayni mar-
kanin tescili isteniyorsa, o takdirde, ilave egyaya miinhasir olmak {ize-
re yetkili merciden alinacak istigal belgesi ile bunun noterlik¢e yapilan
terciimesinin basvuru dilekcesine eklenmesi zorunludur. Mezklir madde
hiikmiiniin Paris Ittihadi Anlagsmasinin yine daha 6nce belirttigimiz 6/ A
maddesinde yer alan, menge memlekette tescil edilmig bir markanin it-
tihat memleketlerinde de tescilin istenmesi halinde, bu memleketlerin
kesin tescil islemini yapmadan evvel ilgiliden menge memleket belgesi
isteyebilecekleri yolundaki hiikm ile birlikte degerlendirilmesi halinde
ortaya cikan sonug; anlagmall iilkelerde tescilli markanin Tiirkiye’de de
tescili istendiginde ilgilinin tescilini istedigi markanin iizerine konula-
cagl esyanin imalati veya alim satimi ile istigal ettigini, menge memle-
ket veya istigal belgelerinden herhangi biri ile kanitlamak zorunda ol-
dugu keyfiyetidir. Su halde istigal belgesini mense memleket vesika-
sindan tamamen farkli bir belge olarak goérmek miimkiin degildir. Hal
boyle olunca, anlagmanin soz konusu 6/A maddesinin son ciimlesinde
mense memleket vesikasina iligkin olarak yer alan «Bu vesika i¢in hic-
bir tasdik muamelesi talep edilemezy» hiikmiine gore menge memleket ve-
sikas1 icin aranmayan tasdik sartinin yaklagik olarak ayni hukuki de-
Feri tasiyan istigal belgesi i¢in aranmasinin mantikl1 bir nedeni bulun-

mamaktadir.

Esasen 551 sayili Markalar Kanununun 26. maddesine gore cikaril-
m1g olan ve kanunun uygulama seklini gosteren yonetmeligin, marka
 tescil talebi dilekcesinin diizenleme bicimi ve bu dilekceye eklenecek
belgelerin neler olmasi gerektigini belirten 6. Maddesinin 5. bendinde
istigal belgesinin, 10. bendinde ise mense memleket vesikasinin tasdik-
i olmas: gerektigi belirtilmigse de ayni kanunun marka tescil istemle-
rinin reddi nedenlerini tek tek sayan 98 maddesinde stz konusu belge-
lerin konsolosluk ve noterlik onayini tagimamasi red nedeni olarak sa-

yilmamistir.

Diger taraftan, gerek ictihad1 birlegtirmeye konu olan Danistay 12
Daire kararindaki muhalefet goriigiinde, gerekse Danistay 10. Dairenin
cogunluk kararinda Noterlik Kanununda yer alan «Yabanci memleket-
lerde usulii uyarinea yapilan noterlik islemlerinin altindaki o memleket
yetkili merciinin imza ve miihiirii konsolosluk tarafindan onanir» yo-
lundaki 195. madde hiikmiinden hareket edilerek Paris fttihadi Anlas-
masinin 6/A maddesi hiikmii ile mense memleket belgeleri icin getirilen
tasdik muafiyetinin anlagmaya tabi ilkelerde tescil edilmis markalarin
Tiirkive’de tescili halinde de uygulanacagl, ancak ibraz edilen istigal
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belgesinin bu maddenin muafiyet hiikkmiinden yararlanamiyacagi ve bu
nedenle sozii edilen belgelerin konsolosluklara tasdik ettirilerek ibrazi
gerektigi yolundaki goriige, Noterlik Kanununun 191, 195 ve 60. madde-
leri hiikiimleri karsisinda da katilmak miimkiin degildir. Soyleki:

191. maddede «yabanci memleketlerde noterlik isleri konsolosluklar
tarafindan yapilir» denilmektedir. Su halde noterliklerin gorevlerinin
neler oldugunun gozden gecirilmesi yerinde olacaktir.

Noterler Kanununun 60. maddesinde tek tek sayilan noterlik gorev-
lerinden konusu belli olanlar1 bir tarafa birakip genel kapsamli olanla-
rin1 ozetleyecek olursak;

1. — Yapilmasi kanunla bagka bir makama, merci ve gahsa verilme-
mis olan her nevi hukuki iglemleri diizenlemek,

9 __ Kanunlarda resmi olarak yapilmasi emredilen ve mercileri be-
lirlenmemis olan biitiin hukuki islemleri bu kanun hiikiimlerine gore
yvapmak, oldugu goriilecektir.

Markalar Kanununun Uygulama Seklini Goésterir Yoénetmeligin 7.
maddesinde, 6. Maddenin 5. bendinde belirtilen igtigal belgesinin mii-
racaat belgesinin miiracaat sahibinin bagl oldugu ticaret ve sanayi oda-
larindan veva vergi dairesinden alinmasi gerektiginin éngoriilmesi kar-

sisinda, bu anlamdaki bir belgenin noterce tanziminde yasal yénden im-
kansizlik bulundugu aciktir,

Bu nedenle Noterler Kanununun 195. maddesine gére aranacak, ya-
banci makamlarin imza ve miihiirlerinin Tiirk Konsolosluklarinca onan-
mas1 kevfivetinin. diizenlenmesi noterlik islemi savilamivacak olan is-
tigal belgeleri hakkinda uygulanmasinin 86z konusu olmamasi gerekir.

SONUC :

Yukaridaki aciklamalara gére, vabanci memlekette tescil edilmis
bir markava istinaden o markan'n manse memleket belgesinde kayith
esvadan baska esvalar da kullanilmak {izere Tiirkiyve’de tescili icin ya-
pilan bagvurularda, basvuru dilekecesine eklenmesi gereken, marka sa-
hibinin o markavi kullanacag ilave esvanin imalati veva alim satimi
ile mesgul oldugunu go6steren ve vabaneci iilkelerde vetkili mercilerce
tanzim edilmis olan istigal belgelerinde Tiirk Konsoloslugunun tasdiki-
nin aranmasina gerek olmadigl sonucuna varildigindan, ictihadin Da-
nistay 12. Dairesinin 12.11.1979 giinlii ve E: 1978-7441 ve K: 1979-4095

savili karar1 dogrultusunda birlestirilmesine 14.6.1985 tarihinde oybir-
ligiyle karar verildi.



Karar Metinleri
61

AZLIK OYU

Ictihadin birlestirilmesi isteminin nedeni, 521 sayil1 Danigtay Ka-
nununun yiiriirliigii doneminde var olan 12. Dairenin 1979 yilinda ver-
mis oldugu bir kararla, bu daireyi kaldiran ve Danigtay1 10 Daireden
olusturan 6.1.1982 tarih ve 2575 sayil1 Damgtay Kanununda yer alan ve
gorevleri de bu Kanunda belirlenen 10. Dairenin 25.5.1982 tarihinde al-
mis oldugu bir karar arasindaki aykirihigin giderilinesidir.

Bilindigi gibi ictihatlarin birlestirilmeleri konulari hukuk usuli
muhakemeleri, ceza muhakemeleri usulii veya idari yargilama usulii ka-
nunlarinda degil danigtay veya yargitay kanunlarinda yer almakta-
dir. '

Bu nedenle de Prof. Dr. Baki Kuru bu konuda ag¢iklamalarda bulu-
nurken Yargitay Kanununa goéndermeler vapmaktadir. Prof. Dr. Baki
Kuru, Hukuk Muhakemeleri Usuli Kitabinda (1968 baskisi sayfa 31) ig-
" tihatlarin birlestirilmesinden bahsederken «Yargitay'in en énemli gore-
vi, biitiin yurtta kanunlarin ayni sekilde uygulanmasini saglamaktir.
Yani, benzer hadiseler karsisinda yurdun her tarafindaki mahkemeler
ayn1 sekilde karar vermelidir. Baska bir deyimle, mahkemelerin icti-
hatlar1 arasinda aykirilik olmamalidir. Bunu Yargitay Daireleri sag-
1ar. Rir Dairenin kendi ictihatlar1 ve kendi ictihatlar ile diger daire
ve genel kurullar ictihatlari arasinda ahenk bulundugu miiddetce, ka-
nunlar yurtta aym sekilde uygulaniyor demektir. Fakat bu ictihatlar

arasinda, uygunluk yoksa, o zaman kanunlarin biitiin yurtta aym gekil-
de tatbikini saglamak icin, ictihatlar arasindaki bu ihtilafin giderilmesi

gerekir ki, bu da ictihatlarin birlestirilmesi yolu ile olur» demektedir.

Prof. Dr. Baki Kuru yukar:da aldigimiz diigiincelerinde Yargitay
tizerinde durmuastur. fdari yarg: alani bakimindan, askeri yargi digin-
da uygulanacak kanunlar yoniinden Danigtay’in durumu da Yargitay
gibidir. O da idari yargiyl ilgilendiren kanunlarin uygulanmasinda bii-

tiin yurtta ayniyeti saglayacaktir.

Prof. Dr. Baki Kuru igaret olunan aciklamalarini yukarida beli_rtti-
gimiz gibi; Yargitay Kanunu maddelerine gondermeler yaparak ortaya

koymaktadir.

Gercekten igtihatlarin birlestirilmesi konulari usul kanunlarinda
islenmekte, dogrudan yiiksek yargil mercilerinin kurulusg kanunlarinda
yver almaktadir. Bu nedenle de yalniz yargilama usulii kanununu e€sas
alarak madde madde izleyen kitaplarda ictihatlarin birletirilmesi mues-

sesesine rastlanmaktadir.
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Demek ki Danigtay ve Yargitay kanunlari soruna nasil bir c¢oziim
getirmigse o uygulanmaktadir.

Bu nedenle de Yiiksek Yarg: Kuruluslar:i hakkinda biitiin kanunlar-
da bu hiikiimlere zorunlu olarak yer verilmigtir.

Yargitay icin bu boyle oldugu gibi Danigtay icin 21.12.1938 tarihli
9546 sayili Devlet Strasi Kanununun 29. maddesinde, 24.12.1964 tarih
521 sayili Danistay Kanununun 45, 46. maddelerinde, 6.1.1982 tarih ve
2575 sayill Danistay Kanununun 39. ve 40. maddelerinde igtihatlarin
birlestirilmesi miiessesesi ayri ayr1 yer almigtir.

Kanunlarin, gecici hiikiimler bulunmadig: siirece, kendi yiiriirliik
siiresi icindeki olaylarin uygulanmasi asildir.

Iste, ictihadin birlegtirilmesi olaymnda da yukarida igaret ettigimiz
kanunlarin hic birinde bu konuda gecici hiikiim bulunmadigl icin olay-
lara o giiniin kanununun hiikiimleri uygulanacaktir.

Basit, hatta yazilmasi fazla gibi goriinebilecek olan bu kural olayi-
mizda biiyiik bir 6nem arzatmektedir.

Bilindigi gibi ictihadin birlestirilmesi yiiksek ve son s86zii soyleyen
yargl merciinin daireleri ve kurullarinin kendi kararlari veya diger dai-

re ve kurullar kararlar1 arasinda aykirilik bulundugunda bunun gide-
rilmesi icin basvurulan bir yoldur.

Gaye kanunlarin yurt diizeyinde aym yolda uygulanmasini sagla-
maktir. Bu sebeple, ictihadin birlestirilmesine gidilmek icin kararlari-
nin yurdun biitiiniinde uygulanmas: zorunlu olan, ayni giicte bulunan,
ayni alani diizenleyen birden fazla giice ihtiya¢ vardir. Bunlarin icti-
hadin birlestirilmesine gidildigi anda da o giice sahip olmalar1 gerekir.

Ciinkii ictihadin birlegtirilmesinin bilimsel olmanin otesinde bir
gayesi vardir. Ictihadin birlegtirilmesi ile yurtta kanunlarin aynen uy-
gulanmas: saglanacaktir. Bu sebeple de miiessese gecmige degil gele-
cege yoneliktir. Ictihadin birlestirilmesi kararlarinin ge¢mig olaylara
ve kararlara en kiiciik bir etkisi yoktur. Bu nedenle de ge¢cmig olaylar

ve o tarihte var olan aykiri kararlar arasinda bir i¢tihadin birlegtiril-
mesi digiiniilemez.

Gecmis kararlar o zamanki yetkili uzuvlarca alinmigsa gorevini yap-
mis ve alindig: istikamette yapmakta bulunmaktadir. Bunlar yargisal ka-
rarlar ise «muhkem kaziye» halini almiglardir, dokunulamazlar.

Bir karar: alindig1 zaman, o anda, o kararin kargisinda ona aykiri
bir karar yoksa alindigi kurumun kararidir. Ornek olarak; Danistay’in
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herhangi bir dairesinin veya kurulunun ayni zamanda Danistay’in da
kararidir.

Fakat o karar alindig1 anda ona aykir bagka bir karar varsa o ka-
rar artik o kurulugun biitiniiniin karar1 degil, 2575 sayili Danigtay Ka-

nununun 39. maddesinde goriilecegi gibi ancak alindip1 daire ve kuru-
lun o giinkii karardir.

Halbuki, Yiiksek yargi organlari, birbirine aykirl uygulamalara ne-
den olmak icin degil, aksine bir birligi ve ayniyeti saglamak icin kurul-
muslardir.

Iste ictihadin birlestirilmesi ile bu aykirilik kaldirilip kurumun ger-

¢ek karari ortaya konur ve o giinden sonra aykir1 karar vermis daire ve
kurullar buna uyarlar.

Burada derhal olayimiza, oniimiize getirilen ictihadin birlestirilme-
sl olayina donmemiz gerekir.

Gorevi kalmamig, kaldirilmis bir kurulun bu karara uymasi diigiinii-

lemez. Halbuki i¢tihadin birlestirilmesi bu uymay: saglamak icin cikari-
11r.

Bu konu, yukarida adlar: ile sayilarim1 yazdigimiz, biitiin kanun-
larda goriilecegi gibi; 2575 sayili Danigtay Kanununun 40. madde son
fikrasinda da acikca hiikme baglanmastir.

Maddede 8. fikrada «kurulun ictihatlarin birlestirilmesi veya degis-
tirilmesi hakkindaki kararlari, gonderildikleri tarihten itibaren bir ay
icerisinde Resmi Gazete'de yayimlanir» hiikmiinden sonra 4. fikrada
«Bu kararlara, Danigtay daire ve kurullar: ile idari mahkemeler ve ida-
re uymak zorundadir» hiikmii yer almistir.

Halbuki olayimizda 521 sayil1 Danistay Kanunu ile kurulmusg ve ay-
kir1 kararlardan birini vermis bulunan Danigtay 12. Dairesi 2575 sayi-
1 Danistay Kanunu ile kaldirilmigtir. Bu nedenle de i¢tihadin birlegti-
rilmesi kararina uymasi1 bahis konusu degildir.

Bugiin, bu konuda verecegi karar uygulanacak olan tek bir daire
vardir. O da 2575 sayil1 kanunda yer alan ve gorevleri bu kanunla belir-
tilmig olan 10. Dairemizdir.

Bir daire iiyeleri olusma seklinin istikbalde bagka bir karar verecek
goriintii arzediyor duruma gelmesi veya birlestirilmesi istenen kararin
¢ogunlukla alinmis olmasi da birlestirmeye gidilmeyi gerektirmez.

Dairelerin cogunlukla aldiklar1 kararlarla oybirligi ile aldiklar: ka-
rarlar arasinda kararin uygulanma giicii bakimindan bir fark olmadigi



64 | Kararlar

gibi, daire veya kuruldan farkli bir karar c¢ikabilir ihtimaline binaen
de ictihadin birlestirilmesine gidilemez.

Veni kanunla kurulmug bulunan daire veya kurulun almig oldugu
karar o kurul veya dairede bagka yonde bir karar verinceye kadar kaldi-
rilmig bulunan bir daire veya kurulun aykiri karari kar§1smda istikrar
bulmusg karar demektir. Ciinkii kaldirilmis olan kurul artik karar vermi-
yecektir. Bu giinden sonra hakkinda aykiri kararlar c¢ikmig kanunun
uygulanmasi yeni kurulan daire ve kurulun karari dogrultusunda ola-

caktir.
Bahis konusu son karar aksi yolda bir karar cikmadigl siirece o dal-
re veya kurulun hem kendi karar: ve hem de Danigtay kararidir.

Istikrar bulmug kararlar kargisinda ictihadin birlegtirilmesine ge-
rek kalmadig1 yolunda Danigtayimizin sayisiz karar: bulundugu gibi, ye-
ni kanunla kaldirilmig olmas1 nedeni 1le hukuki varligini kaybetmig dai-
reler kararlarinin ictihadi birlegtirme konusu olamiyacagl yolunda Kka-
rarlar1 da derhal zikretmek miimkindur.

7.11.1982 giin ve 2709 sayill Anayasamizin 138. maddesi 1. fikrasin-
daki «Hakimler, gorevlerinde bagimsizdirlar; Anayasaya, kanuna ve
hukuka uygun olarak vicdani kanaatlerine gore hiikiim verirler» yolun-
daki hiikiimden sonra 2. fikrada «higbir organ, makam, merci veya Kkisl,
yargl yetkisinin kullanilmasinda mahkemelere ve hakimlere emir ve ta-
limat veremez: genelge gonderemez; tavsiye ve telkinde bulunamazy
hiilkmii yer almaktadair.

Bu hiikiimlerin incelenmesinden agik¢a goruliiyor ki hakimin ba-
g1msizlig1 ve verecegi kararda kendi hiir diislincesi, vicdani kanaati cok
snemlidir. Buna miidahale edecek tutumlardan kesinlikle kagcinmak ve
bu konuda cok titiz olmak gerekir.

Maddenin aynen alinan fikralarinin incelenmesinden hakimin mah-

kemeden ayri olarak diigiiniildiigiiniin ozellikle gozoniinde tutulmasinin
biiylik onemi vardir.

Kanimizea, yasalara uygun olarak alinmamig bir ictihadin birlegti-
rilmesi karari da hakimin hiir iradesine miidahale tegkil eder.

Biitiin bu sayilan nedenlerle anlayigimiza ve yasa hiikiimlerine ay-
kir1 diigtiigiinii gordiigiimiiz ictihadin birlegtirilmesine gidilebilir yolun-
daki cogunluk kararina kargiyiz.

Uye Uye Uye

S. Sirr1 Kircali Kemal Tarsuslugil Hayrettin Ersoz

Uye Uye
Erman Bayraktar Fikret Anil
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REPUBLIC OF TURKEY
COUNCIL OF STATE

COUNCIL OF CONSOLIDATION
OF JURISPRUDENCE

THE DECISION OF THE COUNCIL OF CONSOLIDATION OF
JURISPRUDENCE

A contradiction between the sentences issued by the 12th and 10th
Divisions of Council of State for the suits brought for the necessity of
consulates to legalize the certificates of occupation issued in foreign
countries and required to be attached to the application petitions asking
for a mark registered in a foreign country to be used for goods other
than those enlisted in the certificate of country of origin to be regis-
tered in Turkey, to be claimed and the settlement of this contradiction
by the consolidation of jurisprudence to be asked; by the acceptance
of the President of the Council of State, the matter has been discussed
in the Council, under the light of the report of the reporter and the
opinion of the Chief Public Prosecutor of the Council of State. Chief
Public Prosecutor of the Council of State has stated that: A contradic-
tion between the sentences of the 10th and the 12th Divisions of the
Council of State for the necessity of the Turkish Consulate at the
country of origin to legalize the certificates stating subjects of occupa-
tions of the mark-owner and required to be attached to the application
petition asking for a mark to be registered in Turkey, based on that
mark to be registered and to be exhibited in a foreign country, being
claimed it is asked to be settled by the consolidation of jurisprudence.

1. — The suits brought by the mark-owners against the acts of the
Ministry of Industry and Technology requiring the consulates to
legalize the certificates stating the subject of occupation since 1977,
has been arrived at the following decision of 12th Division: According
to Article 6 of the Union Convention of Paris and Article 6/10 of the
Regulation Concerning the Application of the Act of Marks (number
551), the necessity of the conculates to legalize the certificates iss.ued
by foreign competent authorities, stating the subject of occupation,

being not required, the acts has been declared to be null. (The Decisions
of the 12th Division dated October 24, 1979 - number 1978/8424 - 1979/
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3992 and dated October 24, 1978 - number 1978/2409 - 1979/3991 and
dated November 12, 1979 - number 1978/7441 - 1979/4095.)

However, the 10th Division arrived at the decision dated May 25,
1982 number 1982/8440 - 1982/1411, the acts to be appropriate to the
laws, by the following statement of reason: Although, according to
Article 6/A of the Union Convention of Paris, the certificates of country
of origin for those marks registered in contractual states has been
exempted from the necessity of legalization; the certificates stating
the subject of occupation being out of this rule, legalization of these
certificates by a consulate is required.

The above explanations show that some contradictory decisions
has been arrived by different interpretations ot the same regulations
for the applications of the marks registered in a foreign country to
be registered in Turkey, the necessity of the consulates to legalize the
certificates issued by the foreign competent authorities, stating the
occupations (subject of occupation) of the mark-owner.

Council of State, gotten organized by the Act dated January 6,
1982 and number 2275 is a total of ten divisions of which eight is the
administritive courts and two is the administrative divisions, the 12th
Division no more exists in the means of law. However, under the strong
probability of some contradictory point of views to appear, by the rea-
sons of most of the decisions to be arrived by the majority votes
and some members that have participated in those decisions to be
appointed to other divisions, it is considered most suitable to have the
consolidation of jurisprudence.

2. — According to

a __ Article 25 of the Act of Marks number b51, for the applica-
tions asking for a mark to get registered, it is required to consist the
surname and the given name of the mark-owner and if exists his agent’s
of representative’s; citizenship, place of residence, occupation and occu-
pation address of the mark-owner and the good that the mark will be
used for and besides the certificate of occupation and an example of
the mark and the receipt for the mark’s tax to be attached.

For the applications based on marks registered and exhibited in a
foreign country, it is also required to have the documents stating the

fact and the certificate necesarry for application and the translation
of those, attached.
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b. — Article 26 of the same Act, forms and other required docu-
ments for application, the quantitiy of those and other necesarry infor-

mations for the application of the Act takes place in the relating Regu-
lation.

c. — Article 28 of the same Act, the appropriateness of the applica-
tion forms and other documents to the rules of this Act and the Regu-
lation being controlled by the Ministry of Industry, in case of the
application to be found not in accordance with the Articles 4, 5, 6, 8,
9, 10, 11 and 40 of the mentioned Act, the application gets refused by
the above mentioned reasons of statement. In Article 6/10 of the Regu-
lation concerning the Applicaticn of the Act of Marks, in case of the
mark to be registered in foreign countries, a legalized certificate of

coumry of origin issued by the competent authorities of the origin
state and a full translation translated by a notary is required.

d — Article 10 of the same Regulation, certificate of occupation
is not required for the applications based on marks registered in a
foreign country, but in case of the application petition to consist a good
other than those enlisted in the certificate country of origin, to be
for that good only, a certificate of occupation formed by a competent
authority and its translation translated by a notary should be attached
to the application petition.

e. — Article 6/A of the Union Convention of Paris, every trade
marks duly registered in the country of origin subject to reservations
indicated below should be accepted and protected in the Union States.
A certificate of registration issued by the competent authorities at the
country of origin may be required for the mark to be registered, but no
legalization of such document shall be required.

3 __ The contractual states, accepting the same system for regis-
tration and similar rules for place, date, contents, form and inspection
of application and for documents to be attached, have tried to avoid
with great care, the unnecesarry details and formalities insake of the
protection of the interests of those concerned.

As a rule, for the applications based on marks registered in one
of the contractual states of the Union Convention of Paris, the certifi-
cate of occupation is not required. However, in case of the application
petition to consist a good other than those enlisted in the certificate
of country of origin, to be for that good only, a certificate of occupa-
tion issued by a competent authority and its translation translated by

an notary should be attached to the application petition. That lis, _legis-
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l1ation of a notary or a consulate for the certificate of occupation produ-
ced by a competent authority shall not be required. As a matter of
fact, in Article 28 or the Act of Marks number 551, which the reasons
for refutation of applications are enlisted, the absence of legislation
by a notary or a consulate does not take place.

On the other hand, in Article 6/A of the Union Convention, suf-
ficiency of the certificate of registration to be attached to the applica-
tion asking for a mark duly registered in the country of origin to be
registered in one of the other countries of the Union, and legalisation
of the certificate being not required is clearly stated.

In our opinion, it is not possible to qualify the certificate of regis-
tration and certificate of occupation as indifferent and independent
acts and to count the certificate of occupation out of the above indica-
ted rule.

In view of an altogether inspection of the related rules of the Act
of Marks, Regulation Concerning the Application of This Act and the
Union Convention of Paris, it may be concluded as the legalisation
of a consulate or a notary for the certificates of occupations of mark-
owners to be required, contradicts with the main purposes and with
the fundamental principles of the indicated Convention.

It should also be stated that, legalisation of certificate of registra-
tion being not required, legalisation of consulate for just one of the
documents necesarry for application to be required produces a clear
and absurd contradiction.

In view of these explanations, it is concluded that neither for
certificate of registration nor for certificate of occupation a legali-
sation by a consulate is required. In our opinion, the jurisprudence
should be consolidated by adopting the decision of the 12th Division
dated November 12, 1979 and number 1978/7441 - 1979/4095. The
chief Public Prosecutor of the Council of State to be heard and the

related decisions and regulations to be examined, the Council has
concluded as:

Y B i Lioah g o e

|
ADMINISTRATIVE IMPLICATION AND CONTRADICTORY
DECISIONS

1. The decision of the 12th Division dated November 12, 1979
and number 1978/7441-1979/4095:
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Since 1977, Ministry of Industry and Technology has required the
certificates of occupation issued by competent authorities of a foreign
country and other necesarry documents for the applications asking
for the marks registered in foreign country to be registered in Turkey
to be legalisated by Turkish Consulates. The suits being brought against
the administration to have legalisation by consulates required for the
indicated certificates, the 12th Division of the Council of State has
stated that:

The complaint has been filed against the act of Ministry of Industry
and Technology dated July 25, 1978 and number 10-04-NR-42/11828,
answering the application for registration of a mark formed by a

ficure and the letters NKF, by asking for the lacking documents to
get completed.

The plaintiff. claiming the certificate reauired to be legalisated
to be the certificate of countrv of origin, the defendant administration
defends the mentioned certificate to be certificate of occupation instead
of certificate of country of origin. |

Even though the legalisation of Turkish Consulates for signs and
seals of documents issued by foreign competent authorities to be used
in Turkev is required, according tc the Article 6/A of the Union Conven-
tion of Paris, every trade mark duly registered in other contracting
states, excepting the reservations indicated below, should be admitted
for deposit and protected in its original form. It is also stated in the
Article that certificate of registration issued by a competent authority
of the country of origin may be required before proceeding to final
registration but be legalisation <hould be required for the certificate,
too.

According to Article 6/10 of the Regulation Concerning the Appli-
cation of the Act of Marks, regulated according to Article 26 of the
same Act. in case of a mark to be registered in a foreign country a
legalisated certificate of country of origin issued by the competent
authorities of country of origin and its full translation translated by
a notary is required. Also, according to Article 10 of the same Regula-
tion for applications based on marks registered in foreign countries
no certificate of occupation is required. However, in case of the appli-
cation petition to consist a good other than those enlisted in the cer-

tificate of country of origin, to be for that good only, a certificate of
occupation issued by a competent authority and its translation transla-

ted by a notary should be attached to the application petition.
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By the reasons indicated above, both for the certificate of country
of origin and or the certificate of occupation, legalisation by a consulate
to be required ceing not in accordance with the regulations the oppos-
ing act of trial has been declared null by the majority vote.

9 __ The Decision of the 10th Division of Council of State dated
May 25, 1982 and number 1982/3440-1982/1411:

Administration avoiding legalisation by a consulate of the indica-
ted certificates to be required in accordence with the decision indicated
above, in the years after, has re-asked the certificates of occupation
to be legalisated by a consulate. The suit brought for the declaration
of this Act to be null, the 10th Division of the Council of State has

stated that:

, The complaint has been filed against the act, asking for the cer-
tificate of occupation to be legalisated by a consulate while answering
the plaintiff’s application for the marks formed by the letters of UTC
to be registered. The act is asked to be declared null.

In Article 6 of the Regulation Concerning the Application of the
Act of Marks, the documents required to be attached to the registration
applications are enlisted. According to paraghraph 5, a legalisated
certificate of occupation of the mark-owner and to paraghraph 10, in
case of a mark to be registered in a foreign country a legalisated
certificate of country of origin issued by the competent authorities of
country of origin is required.

According to Article 195 of the Act of Notary, the legalisation of
Turkish Consulates for signs and seals of documents issued by foreign
competent authorities to be used in Turkey, is required.

Article 6/A of the London Review of Union Convention of Paris
has exempted the certificates of country of origin from legalisation.

It is no doubt that this exemption to be in force in case of the
marks registered in other countries of the Union to be registered in
Turkey. However, the quality of the documents presented by the plain-
tiff to be considered, this exemtions cannot be applied. The certificate
of occupation is certainly out of context by these reasons of statements

the 10th Division has arrived at the decision of dismissal of action
by the majority vote.

At another trial for the dispute of necesgity of the legalisation
of a consulate for the certificates of occupation, being accepted by the
administration having the implication changed, has been arrived at
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the decision of discontinuence of action (the decision of the 10th Divi-

sion of the Council of State dated October 25, 1982 and number 1982/
3361-1982/2120).

THE NECESSITY FOR THE CONSOLIDATION OF
JURISPRUDENCE

It is seen that, for the applications for a mark registered in a
foreign country to be registered in Turkey, the necessity of legalisa-
tion by consulates for certificates of occupation is subject to disputes
both for the administrative implication and for the decisions issued
by various decisions of Council of State.

According to Article 39 of the Act of Council of State, number
2575, contredictory decisions issued by the Divisions should be settled
by consolication of jurisprudence. In case of a necessity the consolida-

ted jurisprudence may be altered.

Even though it may be thought that, the reorganization of the
Council of State ending the existence of the 12th Division has given
an end to the continuity of acceptence of the interpretation of that
Division and the jurisprudence to be formed by the interpretation of
the 10th Division; considering the decision to be arrived by the malority
votes, under the probability of a change of decision by the change of
members, it is found appropriate to settle the contradiction with a

consolidation of jurisprudence.

{. — THE RULES OF THE RELATED REGULATIONS:

According to the Act of Marks, number 551, a person applying for
the registration of a mark, should prove that his occupation is related

to the manufacturing or the trading of the good that mark is for.

According to Article 25 of the Act, for the applications asking for
a mark to get registered, it is required to consist the surname and
given name of the mark-owner, and if exits his agents or his represen-
tatives: citizenship, place of residence, occupation and oecupation
address of the mark-owner and the good that the mark will be used
for, and besides an example of the mark, and the receipt for the mark’s
tax. and the certificate stating the occupation of the mark-owner (cer-

tificate of occupation) to be attached.

It is also stated in the Article that, for the applications based on
marks registered and exhibited in a foreign country, it is also required
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to have the documents stating the fact (certificate of country of origin)
and the certificates necessary for application and the translations of
those to be attached to the application petition.

According to Article 28 of the Act, the appropriateness of the appli-
cation forms and the other documents to the rules of this Act and to
the Regulation being controlled by the Ministry of Industry, in case of
the application to be found not in accordance with the Article 4, 5, 6,
8 9, 10, 11 and 40 of the indicated Act, the application gets refused by
the indicated reasons of statement.

According to Article 6/10 of the Regulation Concerning the Appli-
cation of the Act of Marks, in case of a mark to be registered in a
country, a legalisated certificate of country of origin issued by the
competent authorities of that country of origin and its full transla-

tion translated by a notary should be attached to the application
petition.

According to Article 10 of the same Regulation, certificate of occu-
pation is not required for the applications based on the marks regis-
tered in a foreign country. but in case of the application petition to
consist a good other than those enlisted in the certificate of country
of origin, to be for that good only, a certificate of occupation issued

bv a competent authority and its translation translated by a notary
should be attached to the application petition.

According to Article 6/A of the Union Convention of Paris, which
Turkey has ratified in 1976, every trade mark duly registered in the
country of origin, subject to the reservations indicated below should
be accepted and protected in the Union states. A certificate of registra-
tion issued by the competent authorities at the country of origin may

be required. For the mark to be registered, no legalisation of such
document should be required.

2. — THE SETTLEMENT OF THE SUBJECT

It is required for a contracting state of Union Convention of Pa-
ris, to accept the system adopted by the Convention for the registration
of marks and regulating the proper rules in national seale to avoid the
details and formalities in sake of the interests of those concerned.

It is a fact for the regulations in our country to be appropriate to

the rules. However, the existence of seldom deviations in practice is
also another fact,
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According to the indicated Article 10 of the Regulation Concerning
the Application of the Act of Marks, for the applications based on the
marks registered in a foreign country, certificate of occupation is not
required. In case of the application petition to consist a good other than
those enlisted in the certificate of country of origin, to be for that good
only, a certificate of occupation issued by a competent authority and
its translation translated by a notary skould be attached to the applica-
tion petition. An altogether evaluation of the indicated Article with the
Article 6/A of Union Convention of Paris, stating that in case of a mark
registered in the country of origin to be asked for being registered in
one of the Union countries, a certificate of country of origin may be
asked for the final registration, arrives at the result for an application
of a 'mark registered in one of the Union countries to be registered in
Turkey, the one that is concerned gets in the position to prove his occu-
pation to be related to the manufacturing or trading of that good by
any of the certificates of country of origin. That means that the cer-
tificate of occupation is not a document entirely different than the
certificate of country of origin. Thus, according to the last sentence of
the Article 6/A of the Convention related to the certificate of country
of origin, «no legalisation should be requiredy for the certificate, there
exists no logical reason for the condition of legalisation for certificate
of occupation since it is not asked for the other certificates having app-
roximately the same value for law.

In fact, although in Article 6 of the Regulation Concerning the
Application of the Act of Marks, consisting the form of the markregis-
tration application petition and the documents to be attached, paragh-
raph 5 asks for the certificate of occupation and paraghraph 10 asks
for the certificate of country of origin to be legalized ; in Article 28 of
the same Act the absence of legalisation of a consulate or a notary is
not enlisted in the reasons for refusal.

On the other hand, it is not possible to agree with the Article 195
of the Act of Notary, taking place in both of the view of opposition to
the decision of the 12th Division, subject to the consolidation of juris-
prudence, and in view of majority of the decision of the 10th Division
stating that the legalisation of consulate being reguired for signs and
seals of documents issued by foreign competent authorities, under the
rules of the Articles 191, 195 and 60 of the Act of Notary.

In Article 191, it is stated that in foreign countries the responsibili-
ties of a Notary is being held by the consulates. Thus, the responsibili-
ties of a notary should be inspected.
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Summarizing the responsibilities that has been enlisted In Article
60 of the Act of Notary, a notary should,

1. — Regulate all kinds of legal procedure except those appointed
to other authorities,

2 __ Deal with all kinds of legal work required by the laws that
are not especially appointed to persons under the rules of the Act.

According to the Article 7 of the Regulation Concerning the Appli-
cation of Act of Marks, the certificate of occupation regulated in Article
6 to be obtained from the Chamber of Commerce and Industry that the
person applying is a member of, or from the taxation Depariment, the

state of being legally impossible for a notary to issue such documents
is obvious.

Legalisation of consulates for the signs and seals of documents
isgsued by foreign competent authorities should be considered in the
limits of the resﬁonsibilities of notaries, thus the certificate of occupa-
tion which cannot be issued by a notary gets out of implication.

HOLDING :

In view of above reasons stated, it is the unanimous decision of this
court taken on June 14, 1985 to consolidate the decisions in accordance
with the Decigion of 12th Division that for the applications based on a
mark registered in foreign country to be registered in Turkey to be
used for good other than those enlisted in the certificate of country of
origin, the certificate that states the person who wants to use the mark
to be in an occupation related to the manufacturing or trading of that
good, issued by competent authority of that foreign country and required

to be attached to the application petition, legalisation of the Turkish
Consulate should not be required.

(signs and official seals)

DISSENTING OPINION

The reason of the Jurisprudence to be wanted to be consoldidated is
a decision dated 1979, issued by the 12th Division and a decision dated
May 25, 1982 issued by the 10th Division that still exists in the reorga-

nization of the Council of State by the Act dated January 6, 1982, num-
ber 2575.
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It is known that, the subjects for the consolidation of jurisprudence
takes place in the Act of Council of State or in the Act of High Court

of Appeals instead of taking place in the acts related to civil procedure
or penal procedure or administrative procedure.

That is the reason for Prof. Dr. Baki Kuru, dealing with the subject
to have references for the Act of High Court of Appeals. In his work,
Civil Procedure Law (published in 1968, p. 31) explaining the conso-
lidation of jurisprudence he expresses that «one of the most important
responsibilities of the High Court of Appeals is to have same implica-
tions of laws in allover the country. That is in similar cases, all the
courts should arrive to similar decisions. In other words, that should
be no contradiction between the sentences issued by courts, and this
should be realized by the High Court of Appeals. As long as a division
has harmony among its sentences and with sentences issued by other
divisions and general comissions, it means the same harmony exits
for the implication of laws in allover the country. But if ever this
harmony does not exist the contradictions has to be settled for the
same implications of laws in allover the country, and that should be

realized by consolidation of jurisprudence.»

Prof. Dr. Baki Kuru has focused on the High Court of Appeals in
his indicated quotations. The Council of State is in a similar state that
of High Court of Appeals for the implication of administrative jurisdic-
tion leaving the militarial jurisdiction out. It is responsible for the
harmony of administrative laws to be implicated in allover the country.

The subject of consolidation of jurisprudence takes place in proce-
dural laws and in the acts of foundation of the supreme courts. Thus,
this subject only takes place in works dealing with the procedural laws.

Thus, by the settlements of the High Court of Appeals and the Coun-
cil of State the subject is processed.

That is why in all the acts related to supreme courts the subject
takes place. |

Similar to the Act of High Court of Appeals, Article 29 of the Act
of Council of State dated 1938, number 3546, Articles 45 and 46 of the

Act of Council of State dated 1964, number 521, and Articles 39 and
40 of the Act of Council of State dated 1982, number 2575 deals with

the subject of consolidation of jurisprudence.

‘Except the existence of provisional rules, the rule is to imply the
rules of laws in force.
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Since no provisional rules exist for the consolidation of jurispru-
dence, the rules to be implied are of the laws in force.

Although being a very simple one, this rule has a great importance
for the settlement of our subject.

As it is known consolidation of jurisprudence is to settle the contra-
diction among the decisions of the Divisions.

The purpose is to have the law being evenly implied 1n allover the
country, Consequently, it is imperative that there be several distinct
judicial authorities whose jurisdiction encompass identical areas on a

national scale. These should have existing jurisdiction at the moment
of consolidation.

Consolidation thus has a purpose beyond scientific research. Conso-
lidation will enable equal implementation of laws in national scale.
Consolidation has no effect whatsoever on prior decisions and facts.

For this reason, consolidation of prior contradictory decisions and facts
is unthinkable. |

Prior decisions of reached by right authorities have served their

function by indicating the opinion of the court. If these decisions are
judicial in character cannot be altered.

In the case of there being no other contradicting decision at the
moment a decision is reached, the decision reflects the opinion of the

court on that sublect for example a decision by any division stands for
the decision of the Council of St2te.

If there is a contradicting decision, then stands only as the opinion

of the division at that date in accordance with Article 39 of the Act of
Council of State, number 2575.

However, the high courts fulfill the purpose of unity and unifor-
mity, they are not their to create contradictory situations.

Thus with consolidation of jurisprudence contradictions are elimi-

nated, the real opinion of the court is stated and all Divisions abide
henceforth. |

We must now return to the case attend on consolidation of jurispru-
dence.

It is unthinkable to have a division which does not exist anymore

abiding by this decision; but the consolidation has the purpose of making
divisions abide.
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This is openly stated in Article 40 of the Act of Council of State as
in all laws mentioned by us above.

In paraghraph 3 of above Article, it is stated that consolidation and
amendment of Council of State decisions are published in the Official

Gazette within one month and in the 4th paraghraph it follows that
these decisions are bounding on all divisions of the Council of State,
on all administrative courts and the administration.

However, in this case the 12th Division which was founded by law,
number 521 and had given one of the contradicting decisions was dis-
solved by Act, number 2575. Therefore, there is no question of this Divi-
sion being bound by the consolidation.

The only existing division with jurisdiction area is the 10th Divi-
sion as founded and authorized by Act, number 2575.

Changes in the composition of the court in a division that indicate
a change in opinion on the fact that a division has being reached by
majority vote, does not necessitate a consolidation. No distinction exist
on the bounding power of decisions taken by majority or unanimity and
no consolidation can be based on the possibility of the different decision
by a division.

A decision reached by a division established by the new Act is a
decision that has acquired constancy as opposed to a contradictory deci-
sion by a dissolved division, until a different opinion is reached In a
new decision by the same division. This is because the dissolved decision
cannot reach decisions anymore. Henceforth the implementation of the
law about which contradictory deciisons have been reached will be in the
direction of the decisions reached by the newly established division and

the General Council.

The decision in hand stands as the decision of the division and the
decision of the Council of State as long as there is no contradictory

decision.

There are innumerable decisions by the Council of State stating that
consolidation is unnecesarry when there is constancy in decisions and
we can also point to decisions stating that decisions by dissolved devi-

sions do not necessitate consolidation.

Article 138/1 of our Constitution, dated November 7, 1982 and num-
bered 2709 states that «judges shall be independent in the dischargs of
their duties; they shall give judgement in accordance with the Constitu-
tion, law; and their personal conviction conforming with the Lawy.
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A close inspection of these Articles show that independence of the
judiciary and the inderendence of the justice, his freedom of opinion
and his freedom of conscience is deemed invaluable it is imperative that
a1l involed should refrain from infringing of this privilige.

It is especially important to notice, when analyzing above Articles
that the justice is considered as a separate entity from the court.

In our opinion, a consolidation decision which is against the law
is an infringement of the free will of justice.

In view of reasons cited above we have reached the opinion that
the majority decision stating that consolidation is possible is against
the law and we dissent.

(sign and seal)

Ceviren: Ara§. Gor. Istar TARHANLI (*)

MILLETLERARASI DERDESTLIK — MILLETLERARASI
YETKI — TENFIZ

Yol i 7
E. 85/123

K. 85/1209

T. 6.3.1985

Taraflar arasindaki davadan dolayl Kirikhan As. Hukuk Hakimligi-
ne verilen 20.6.1984 tarih ve 325-215 sayil1 hikmun durugmalil olarak
temyizen tetkiki davali M. Fatih Dehnioglu avukati tarafindan istenmig
olmakla durusma icin tayin edilen 4.3.1985 giiniinde davaci avukati Ke-
mali Beyazit ile davali avukat1 Mahmut Sahin gelip temyiz dilekgesinin
siiresi icinde verildigi anlagildiktan ve hazir bulunan taraflar avukatla-
r1 dinlendikten sonra vaktin darligindan otiiri igin incelenerek karara
baglanmasi durugmadan sonraya birakilmigti. Bu kerre dosyadaki kagit-
lar okunduktan sonra igin geregi konugulup diigtiniildii:

Davaci vekili, miivekkilinin dava digi Aydin Talaz’dan satin aldigl
etlerin davaliya ait aracla Tiirkiye’den, Suriye’ye nakli sirasinda dava-

(*) Istabul Universitesi Hukuk Fakiiltesi, Idare Hukuku Ana Bilimdali.
(*#%) Karar yayimlanmamgtir.
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lIinin kusuru nedeniyle bozuldugunu ileri siirerek etin bedeli olan

(3.999.000) liranin dava tarihinden itibaren faiziyle birlikte davalidan
tahsilini talep ve dava etmigtir.

Daval1 vekili cevabinda, teminat ve selahiyet yoniinden itirazda bu-
lunmug, bilahare verdigi dilekcesinde ayni davanin Halep 2. Bidayet
mahkemesinde acildigini, yeni ogrendiklerini belirterek derdestlik iti-
razini ileri siirmiis ve nakliye sozlegsmesi taraflar arasinda yapilmadi-
gindan davacinin dava hakkinin bulunmadigini esasen etlerin ayip-
11 olarak kamyona yiiklendigini savunarak davanin reddini istemistir.

Mahkemece, ilk itirazlarin reddiyle toplanan delillere alimin bilirki-
si raporuna, Suriye giimriigiinde etlerin saglam olduguna dair alinan ve-
teriner raporuna dayanilarak (3.657,600) liranin dava tarihinden itiza-
ren % 10 faiziyle birlikte davalidan tahsiline, fazla talebin ise reddine
karar verilmigtir.

Hiikiim, daval1 vekilince temyiz edilmigtir.

Dosyadaki yazilara, kararin dayandig: delillerle gerektirici sebep-
lere ve delillerin takdirinde bir isabetsizlik bulunmamasina ve HUMK.
nun 187/b-4. maddesi hiikmiine gore bir davada (derdestlik) iddiasi ileri
siirebilmesi icin bu davanin her jki memleket milli hudutlar: icerisinde
yapilmis bir dava olarak kabulu gerekmesine ve kald1 ki, Halep'te acgi-
lan dava yoniinden Suriye devletiyle Tiirkiye arasinda beynelmilel adli
bir anlagmanin mevcut olmasi icabetmesine ve daval1 taraf boyle bir an-
lasmanin mevcudiyetini iddia ve ispat etmig olmamasina gore davaninin
yerinde olmayan temyiz itirazlarinin reddiyle hiikmiin onanmasi gerek-
migtir.

SONUC: Yukarida aciklanan nedenlerden dolay: davali vekilinin

biitiin temyiz itirazlarinin reddile usul ve kanuna uygun bulunan hiik-
miin ONANMASINA, vekili geldiginden 6500 lira durusma vekillik tic-
retinin davalidan alinarak davaciya verilmesine, asagida yazil1 bakiye
82.275 lira temyiz ilam harcinin temyiz edenden alinmasina, 6.3.1985

tarihinde oybirligiyle karar verildi.



