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ANAYASA MAHKEMESIYLE iLGILi
ANAYASA DEGISIKLIKLERI ONERISINE iLiSKIN

TASLAK GORUS

Péter PACZOLAY"

GiRiS

Tarkiye ~ Cumhuriyeti  Anayasa  Mahkemesi, Venedik
Komisyonuna Anayasa Mahkemesiyle ilgili Anayasa degisikliklerine
iliskin bir taslak énerisi iletmistir. Onerilen (Anayasa) degisiklikleri, iki
temel alanda degisiklik yapilmasi sonucunu doguracaktir. Birincisi,
mahkemenin teskilati yeniden vyapilandirilacaktir. Bu baglamda,
Anayasa’nin 104.,146. ve 147. maddeleri degistirilecektir. ikinci
olarak, Anayasa Mahkemesi'ne Anayasa sikayeti incelemesi adiyla
yeni bir yargilama yetkisi verilecektir. Bu ise, Anayasa’nin 148., 149.,
152. ve 153. maddelerinin degistiriimesini gerektirecektir.

Bu rapor, diger Avrupa Anayasa Mahkemelerinin bu
konulardaki tecribelerini g6z ©6nune alarak oO6nerilen Anayasa
degisiklikleri Gzerinde gorus bildirmektedir.

Anayasa Mahkemesi 1961 Anayasasi ile kurulmustur. 1961
Anayasasi'nin Anayasa Mahkemesi anlayisi, Kasim 1982'de kabul
edilen modernlestiriimis yeni Anayasa tarafindan da korunmus ve
onaylanmigtir. 2001 Anayasa reformu kapsaminda gergeklestirilen
koklu degisiklikler Anayasa Mahkemesiyle ilgili temel duzenlemeleri
etkilememisgtir.

Anayasa Mahkemesi tarafindan sunulan taslak 6nerisi, 6nerilen
degisiklikler icin gerekceleri de icermektedir. Anayasa sikayeti
kurumunun ihdas edilmesine iliskin sebepler hakkinda ise genel bir
gerekgelendirme ve agiklama bulunmamaktadir. Su an igin, Anayasa
Mahkemesi’'nin Kurulusu ve Yargilama Usulleri Hakkinda Kanunda
yapilmasi gerekli degisikliklerin metni hakkinda bilgi sahibi degiliz.

Ovenedik Komisyonu Yedek Uyesi, Macaristan



Anayasa Mahkemesi teskilatinin yeniden yapilandiriimasi,
Anayasa sikayetinin ihdas edilmesinin bir sonucudur. Bununla birlikte,
Anayasa’nin yapisi nedeniyle, goérisin ilk bolimu (yeniden)
yapillanmaya iliskin sorunlarla ilgilenirken, ikinci bolum Anayasa
sikayetini ele almaktadir. Elinizdeki bu kisa rapor, degisiklik onerisi
sunulan maddeler Gzerindeki goruslere hasredilmis olup, fikir verme
ve unutulan ayrintilara ¢6zim getirme konusunda ¢ok iddiali degildir.

ANAYASA MAHKEMESI’'NIN YAPISI

Mahkeme’nin yapisina iligkin halen ydrurlikte olan Anayasa’nin
146. maddesi iki 6nemli agidan degistirilecektir:

Birinci olarak, hakimlerin sayisi bakimindan _Mahkeme’nin
olusumu ve Mahkeme’nin iki daireye bélinmesi, Ikinci olarak,
hakimlerin atanmasi usuli.

Halen, Anayasa Mahkemesi 11 asil ve dort yedek Uyeden
olusmaktadir. Mahkeme Baskan ve -yokluklari halinde yerleri yedek
uyeler tarafindan doldurulan- 10 asil Uye ile toplanir (AKYUHK M.41).
Degisiklik, hakimlerin sayisini 17°’ye c¢ikartmaktadir. Yedek uyelikler
kaldirimaktadir. Yedek dyelik durumu Anayasa Mahkemeleri
yapisinda oldukga seyrek gorilen bir durumdur ve bunun en bilinen
ornedi Avusturya Anayasa Mahkemesi'dir. Mahkemede calisacak
hakimlerin sayisi bakimindan 17 hakimin -uluslararasi karsilastirmaya
gbre- c¢ok oldugu sodylenebilir, ancak bu husus Mahkeme’nin iki
daireden olusacagi dusunilerek degerlendiriimelidir.

Hem hakimlerin sayisinin  hem de mahkemenin (yeni)
olusumunun belirlenmesinde temel amag etkili bir isleyisi saglamaktir.
Mahkeme’nin yapisinin degistiriimesindeki ana gerekge de budur.
Son yillarda -muhtemelen 2001 Anayasa degisiklikleri sonrasinda-
Mahkeme’'de agilan davalarin sayisinda ortalamanin bes katindan
daha fazla bir artis yasanmistir.

Artan is yuklyle etkin bir sekilde basedebilmek igin, taslak
Onerisi bazi yargilama yetkilerini Genel Kurula vererek, Mahkeme'yi
iki daireye ayirmaktadir. Bu yetkiler Anayasa degisikliklerinin
incelenmesi, siyasi partilerin kapatilmasina iliskin davalar ve Yice
Divan sifatiyla yapilacak yargilamalardir. Anayasa Mahkemesi, Yuce
Divan sifatiyla Cumhurbagkanini, Bagbakani, bakanlari ve Yuksek
Mahkeme Uyelerini vd. gorevleriyle ilgili suglardan dolayi
yargilamaktadir. Diger dosyalar dairelere esit olarak dagitilacaktir.



Dedgisiklik Onerisinin gerekcesine gore, bu yaklasim is yukinin
azaltiimasinda faydali olacaktir. Sekizer tyeden olusan iki daireye, iKi
baskan yardimcisi bagkanlik edecektir.

Ancak Mahkeme’nin iki daireye ayrilmasiyla bazi tehlikelerle
karsilasabiliriz. Muhtemel problemler sunlardir: birbirinden farkh
yorumlarin ve igtihat yollarinin ortaya ¢ikmasi, dosyalarin dagitiimasi
ve her iki dairenin yetki catismalarinin ¢ézimlenmesidir. Taslagi
hazirlayanlar tarafindan, dairelerin ictihatlari arasinda c¢ikmasi
muhtemel ihtilaflarin ~ Genel Kurul tarafindan ¢o6zulebilecegi
ongorialmustar. Ayrintih usul kurallariyla, dosyalarin adil dagitilmasina
dikkat edilmelidir. Genel Kurul'un denetleyici rolli, benzer sekilde,
daireler arasinda somut olayda hangi heyetin yetkili olduguyla ilgili
ihtilaflar da ¢ozebilir.

S0z konusu maddenin gerekgesinde, Anayasa Mahkemesi’'nin
iki daireli yapiya dondsmesini aciklarken Avrupa Anayasa
Mahkemelerinin ¢ogunda da bu durumun hakim oldugunun
belirtimesi yaniltici olabilir. Anayasa Mahkemelerinin daha ¢ok tek
kuruldan olustugunu belirtebiliriz. Bununla birlikte, Mahkemeyi iki
heyete (daireye, senatoya vs) bolen, Almanya ve Ispanya gibi agik
ornekler de vardir. Bir Gg¢lnci model de, daha kiguk heyetlerin
kurulmasi ve dosya yukudnun genel kurulla bu heyetler arasinda
paylasiimasidir.

Yarginin  bagimsizligi, Anayasa Mahkemesi hakimlerinin
secgiminin dizenlenmesinde ve secilebilirlik sartlarinin
belirlenmesinde temel noktadir.

Su anda hakimlerin atanmasinda “dogrudan atama sistemi”
uygulanmaktadir'. Cumhurbaskani’nin, Anayasa Mahkemesi'nin
bitin Gyelerini -hakimler, profesoérler ve Ust dizey kamu goérevlileri
gibi belirli bazi meslek gruplarina taninmig kotalar dahilinde- atama
yetkisi vardir. Cumhurbaskani, Anayasa Mahkemesi’'nin Gyelerini
diger mahkemelerden secerken, ilgili mahkemelerce aday gdsterilen
Uc kisi arasindan bir se¢cim yapmaktadir. Taslak 6nerisi bu sistemi,
“se¢im” ve “dogrudan atama” sistemlerini bir araya getiren melez bir
¢6zUm Onererek, degistirmektedir. Bazi mesleki gruplara iliskin 6zel
kotalar korunmaktadir. Segme ve atama yetkileri yargi, yasama ve
Devlet Bagkani arasinda dagitiimaktadir. 11 Uye YUksek Mahkemeler

'Bu terim Anayasa Mahkemeleri hakkindaki Venedik Komisyonu raporunda kullaniimistir CDL-
JU(1997)010



tarafindan secilecektir. Avukatlar ve profesorler arasindan Tirkiye
Biylk Millet Meclisi tarafindan segilecek Uyeler igin, Yiksek Ogretim
Kurumu'nun ve Turkiye Barolar Birligi'nin segimlere katilimi
ongorulmuistar. Turkiye Buyuk Millet Meclisi diger iki Gyeyi dogrudan
Sayistay baskanlari ve Uyeleri arasindan secgecektir. Benzer sekilde,
Cumhurbaskani da iki Gyeyi belirli gérevlerde en az Gg¢ yil ¢galismis Ust
dizey kamu gorevlileri arasindan dogrudan atayacaktir. Yargidan
secilen Anayasa Mahkemesi Uyelerinin oraninin ¢ok olmasi, Anayasa
Mahkemesinin bagimsizligina katki saglayacaktir. Bununla birlikte, bu
oran diger Avrupa Anayasa Mahkemeleri ile kiyaslandiginda
olaganustu yUksektir. Bu durum, anayasal ve yasal yorumlamanin bir
¢ok yénden farklilik gosterebilmesine/gdstermesine karsin Mahkeme
tarafindan kullanilan yorum metotlarini etkileyebilir.

Mdnhasiran Cumhurbaskani tarafindan dogrudan atanma
sisteminden, U¢ ana erke atama veya se¢cme yetkisi verilmesini
saglayan bu karisik sisteme gecis daha fazla demokratik mesruiyete
sahiptir’>. Ayni zamanda bu, 6nceki sistemin basarili deneyimlerine
dayanmaktadir.

Anayasa Mahkemesi, bagkanini ve iki baskan vekilini kendi
Uyeleri arasindan gizli oyla Gye tamsayisinin salt gogunlugu ile doért
yillik bir ddénem igin segecektir. Sirenin bitiminde yeniden
secilebileceklerdir. Bu secimlerdeki oturumlarin yeter sayisi en
azindan onidg olacaktir. Kurulacak iki Daireye baskanlhik yapmak
uzere iki baskan vekilligi ihdas edilmektedir. Bagskan Mahkemeyi
temsil edecek, Mahkemenin genel isleyisinden sorumlu tutulacak ve
genel kurula baskanlik edecektir.

149. madde, Mahkemenin c¢alismasini dizenlemektedir.
Anayasa Mahkemesi, genel kurul ve iki daire bigiminde toplanacaktir.
Anayasa Mahkemesi Bagskani genel kurula, Baskanvekilleri ise
Dairelere baskanlik yapmaktadir. Genel kurulda oturum yeter sayisi
baskanla birlikte on ikidir ve kararlarini salt cogunlukla alacaktir. Her
bir Dairedeki oturum yeter sayisi baskanvekili ve alti Gye ile yedidir.
Anayasa degisiklikleri konusundaki iptal kararlari® ve siyasi partilerin
kapatilmasi kararlari istisna olmak Uzere her iki Dairedeki ve Genel
Kuruldaki kararlar salt cogunlukla alinacaktir. Siyasi Parti davalarinda

2By durum Anayasa Mahkemelerinin olusumu konusunda Venedik Komisyonunun CDL-
JU(1997)010 sayili raporunda tavsiye edilmistir.

3Anayasanm 148. maddesine gore Anayasa degisiklikleri sadece sekil bakimindan
incelenebilmektedir.



kapatilmaya karar verilebilmesi i¢in su andaki Anayasa metnine gore
beste U¢ oy gogunlugu gerekmektedir.

Hakimlerin gorev sureleri su andaki Anayasaya gore sinirli
olmayip 65 yasina kadar gorevde kalmaktadirlar. Anayasa degisikligi
Onerisine gore Uyelik 12 yil ile sinirlandinimaktadir.

Asgari yas kosulu, mesleksel ve hayat deneyimini saglamak
bakimindan bir ¢ok dlke tarafindan kullaniimaktadir. Anayasa
degisikligi onerisi asgari yas kosulunu 40’'tan 50’ye gikarmaktadir. Bu
kosul bilebildigimiz kadari ile Avrupa’da en yuksek yas kosuludur ve
mibalagali oldugu dusindlebilir. 147. maddedeki degisiklik emeklilik
yasini 67'ye cikarmaktadir. Eger amag¢ gercekten Anayasa
Mahkemesi Uyeligi sirasinda kazanilan bilgi ve deneyimden elde
edilecek faydayi azamiye c¢ikarmak ise, emeklilik yasi 6rnedin oldukca
yaygin olan 70’e ¢ikarilabilir. Nispeten uzun bir gérev dénemine gore
(12 yil) nispeten dusuk bir azami yas kosulu (teklife gore 67) ve
yuksek bir asgari yas kosulu (50 yas) nedeniyle muhtemel aday grubu
makul olmayan bir bicimde sinirlandiriimis olabilecektir.



PRELIMINARY DRAFT OPINION

ON THE DRAFT PROPOSAL ON CONSTITUTIONAL
AMENDMENTS WITH REGARD TO THE CONSTITUTIONAL
COURT

Comments by
Péter PACZOLAY (Substitute Member, Hungary)

INTRODUCTION

The Constitutional Court of the Republic of Turkey submitted to
the Venice Commission a draft proposal on constitutional
amendments with regard to the Constitutional Court. The proposed
amendments would result in changes in two main areas. First, the
organisation of the Court would be restructured. In that respect
articles 104, 146 and 147 of the Constitution would be amended.
Secondly, a new jurisdiction of the Constitutional Court would be
established, the adjudication of constitutional complaint. That would
require the amendment of articles 148, 149, 152, and 153 of the
Constitution.

The present report is commenting on the proposed
constitutional amendments taking into consideration of the related
experiences of other European constitutional courts.

The Constitutional Court was established by the Constitution of
1961. The original concept of the Constitutional Court was preserved
and upheld by the new, modernised Constitution adopted in
November 1982. The constitutional reform of 2001 resulting in major
amendments did not affect the basic regulation on the Constitutional
Court.

The draft proposal presented by the Court contains also
reasoning for the proposed provisions. A general justification or
explanation on the causes of the introduction of the institution of
constitutional complaint is missing. We do not know for the moment
the text of the necessary amendments to the Law of the organisation
and trial procedures of the Constitutional Court.



The restructuring of the organisation of the Court is a
consequence of the introduction of the constitutional complaint.
However, due to the structure of the Constitution, the first part of the
comments is related to the organisational questions, while the second
part deals with constitutional complaint. This short report in its present
version is limited to comments on the proposed articles, and it is not
so ambitious to offer ideas and solutions for the missing details.

ORGANISATION OF THE CONSTITUTIONAL COURT

The presently valid text of the article on the organisation of the
Court — Article 146 — is to be amended in two important aspects: first,
the composition of the Court, regarding the number of the judges, and
dividing the Court into two chambers; secondly, the appointment
procedure of the judges.

Presently, the Constitutional Court is composed of eleven
regular and four substitute members. The Court assembles en
banque with the participation of the president and ten regular
members who in case of absence can be replaced by substitute
members (LCC Art. 41). The amendment raises the number of the
judges to seventeen. It deletes the position of substitute members.
The position of substitute members is quite rare in the organisation of
Constitutional Courts, the most well-known example is that of the
Austrian Constitutional Court. The number of the judges sitting on the
Court (seventeen) will be — in international comparison — high, though
this fact should be evaluated with view to the composition of the Court
by two chambers.

The main objective both in determining the number of the
judges and the composition of the court is to guarantee the effective
operation. In the present case this is the main reason to modify the
composition of the Court. In the recent years — probably after the
constitutional revision of 2001 — the number of the cases filed to the
Court increased five times higher than the average.

In order to effectively manage the increasing workload, the draft
proposal divides the court into two chambers, reserving certain
jurisdiction to the plenary assembly. These competences include the
examination of constitutional amendments, dissolution of political
parties and trials to be performed in capacity of the Grand Court. In
this latter capacity the Constitutional Court tries high officials such as
the President, the Prime Minister, ministers, the members of the High



Courts etc. on account of crimes relating to their functions. The other
files shall be distributed to the chambers equally. According to the
reasoning of the proposed amendment, this approach would be
advantageous in respect of decreasing the workload. The two
chambers consisting of eight members would be led by the two
deputy presidents, respectively.

But we can face the dangers of splitting the Court into two
chambers. The possible problems are: development of diverging
interpretations and lines of jurisprudence, the distribution of the
docket between the chambers, and the resolution of conflict of
competences between the two benches. It was thought by the
drafters that the possible inconsistencies between the case-law of the
chambers can be settled by the plenary session of the Court. The
detailed procedural rules should pay attention to the just distribution
of files. The supervising role of the plenum can similarly resolve the
conflict between the chambers on the question which bench is
competent in the concrete case.

The reasoning of the article in question can be misleading when
stating that the transformation of the court into two chambers is the
case in most of the European constitutional courts. We could rather
state that Constitutional Courts generally consists of one single
plenum. However there is a clear model of splitting the court into two
benches (senates, etc.), such as in Germany and Spain. A third
model is the establishment of more small panels, and the division of
the caseload among the plenary session and the panels.

The independence of the judiciary is main point in regulating the
appointment of constitutional judges, and in setting the criteria of
eligibility of judges.

The present system of appointing judges is a direct
appointment system*. The President of the Republic has so far the
power of appointing all members of the Constitutional Court but on
the basis of specific quotas from particular pools of professions,
namely judges, professors and senior civil servants. When appointing
members of the Constitutional Court from other courts, the President
makes a selection from three candidates nominated by the courts
concerned. The draft proposal would shift this system to a hybrid

“This terminology is used by the Venice Commission report on the composition of Constitutional
Courts CDL-JU(1997)010.



solution combining election and direct appointment. It preserves the
specific quotas from particular professional groups. Elective and
appointment powers are distributed among the judiciary, the
parliament and the head of State. 11 members shall be elected by the
High Courts. For the members to be elected from among lawyers and
professors by the Turkish Grand National Assembly, the participation
of the Higher Education Institution and the Union of Turkish Bars is
included in the elections. The Turkish Grand National Assembly shall
elect the other two members directly from among the presidents and
members of the Audit Court. Similarly, the President of the Republic
shall appoint directly two members from among the high officials who
have worked at least 3 years at particular posts.

The great proportion of Constitutional Court members recruited
from the judiciary can serve well the independence of the Court.
Nevertheless, this proportion is unusually high compared to other
European Constitutional Courts. It might influence the interpretative
methods used by the court, though constitutional and statutory
interpretation might and should differ in a lot of aspects.

The shift from the system of exclusive direct appointment by the
President to the mixed system providing elective or appointment
powers to the three main branches of power has more democratic
legitimacy.® In the meantime it is based on the successful
experiences of the previous system.

The Constitutional Court elects its president and the two deputy
presidents from among its members for a term of four years by secret
ballot and by an absolute majority of the total number of members.
They may be re-elected at the end of their term of office. The quorum
of session in these elections shall be at least thirteen. Two Deputy
President positions are provided in order that the Deputy Presidents
can preside the two chambers. The President shall represent the
Court and be responsible from the general management of it and
presides its plenary session.

The amended First Paragraph of Article 149 regulates the
functioning of the Court. The Constitutional Court shall sit in plenary
and in two chambers. The President of the Constitutional Court
presides the plenary session and the Deputy Presidents preside the

SThis is suggested by the Venice Commission report on the composition of Constitutional
Courts CDL-JU(1997)010



Chambers. The quorum at the plenary session is its president plus
twelve members and shall take the decisions by absolute majority.
The quorum at each Chamber is its president and six members. The
decisions at both chambers and at the plenary session shall be taken
by absolute maijority, except decisions of annulment of Constitutional
amendments® and decisions on the dissolution of political parties. In
the latter cases a three-fifths majority is required (as in the presently
valid text of the Constitution).

Presently the term of office of the judges is not limited, and they
remain in office until reaching the age of sixty-five. According the
proposal the term of office for membership is limited to 12 years.

The minimum age requirement is used by several countries in
order to guarantee professional and life experiences. The proposal
elevates the minimum age requirement from forty to fifty years. This is
by our knowledge the highest minimum age requirement in Europe,
and it might be considered exaggerated. The amended Article 147
will increase the retirement age up to sixty-seven. If the aim is really
to maximize the profit from the knowledge and experience gained
during the membership of the Constitutional Court, the retirement age
could be increased even more, for example to the quite common
seventy years. With a view to the relatively long term of office (12
years), the relatively low maximum age requirement (67 years
according the proposal), and the high minimum age requirement (fifty
years), the circle of the possible candidates could be unreasonably
restricted.

®Constitutional amendments can be reviewed only with regard to their form (Art. 148 of the
Constitution).









