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Gianni Buquicchio”

Tiirk Anayasa Mahkemesi'nin Sayin Bagkani,
Anayasa Mahkemelerinin Sayin Bagkanlari,
Saygideger Hakimler,

Bayanlar ve Baylar,

Tiirk Anayasa Mahkemesi'nin 50. kurulus yildoniimiinii kutlamak igin
bugiin burada, Ankara’da olmaktan biiyiik bir mutluluk duyuyorum.

Bu kadar ¢ok Anayasa Mahkemesi ve Yiiksek Mahkeme temsilcisini
Ankara’daki bu toplantida biraraya getirebilmis olmaniz biitiin kitalardaki
Yiiksek Mahkemelerle ne kadar iyi bir iletisim icinde oldugunuzu ortaya
koyuyor. Hatta bu toplantiyr, Anayasa Yargisi Diinya Konferansi'na
benzetmek yanlis olmayacaktir.

Bu vesileyle, Anayasa Yargis1 Diinya Konferansi’'min kurucu belgesinin
kisa zaman once yiriirliige girdigini ve yaklasik altmis mahkemenin bu
organizasyona iiye oldugunu belirtmek isterim. Bugiin aramizda bulunan
mahkemelerin cogu Anayasa Yargisi Diinya Konferansi'min da tyesidir; tiye
olmayan mahkemelerin de en kisa zamanda katilacagini timit ediyorum.

Sayin Bagkan,

Tirk Anayasa Mahkemesi, uzun gec¢misine gururla bakabilecek
durumdadir. Zorluklarla karsilastifi donemler olmustur, fakat Anayasa
Mahkemesi bu zorluklari asmasimi bilmistir. Bundan daha da onemlisi,
Mahkemenin aydinlik bir gelecege sahip olmasidir.

Tiirkiye’de yargi sisteminin tamami ile ilgili olarak Venedik
Komisyonu'nun da katki sundugu yeniden yapilanma siirecinin disinda
Anayasa Mahkemesi'ni etkileyecek iki onemli reformdan s6z etmek istiyorum:

" Venedik Komisyonu Bagkan1
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1. Bireysel basvuru yolunun agilmasi
2. Devam etmekte olan yeni Anayasa ¢alismalari

Bireysel Basvuru

Tirk Anayasa Mahkemesi'nin Baskani, 2004 yilinda Venedik
Komisyonu'ndan bireysel basvuru yolu hakkinda bir goriis istemisti. Venedik
Komisyonu, Anayasa Mahkemesi'nden gelen bu talebi memnuniyetle
karsilamisti. Bununla birlikte, hepinizin bildigi gibi, bu fikrin bir anayasa
degisikligine dontismesi icin alt1 y1l beklemek gerekti ve 2010 yilinda bireysel
basvuru yolu kabul edildi.

2010 yilindaki Anayasa degisikligi ile cok onemli yenilikler getirilmistir.
Bu reformda, beni {izen tek husus, siyasi partilerin kapatilmasini zorlagtiran
degisiklik onerisinin paketin disinda kalmasi olmustur. Fakat bu konuda
Anayasa Mahkemesi'nin Anayasa ile kendisine taninmis bulunan yetkileri ¢ok
dikkatli bir sekilde kullandigim biliyoruz. Tiirkiye’deki parti kapatma
davalarinda siklikla “Venedik ilkeleri”ne atif yapilmaktadir. Komisyonumuzca
hazirlanan bu kriterler, siyasi partilerin ancak ekstrem durumlarda
kapatilabilmesine izin vermektedir. Yaptigimiz calismanin iilkenizde dikkate
alinmasi bizi mutlu etmektedir.

2010 Anayasa degisikligi, bireysel bagvuru yolunu kabul etti. Anayasa
Mahkemesi'nin bu yeni kurumla ilgili olarak siki bicimde hazirlik yapmakta
oldugunu gozlemliyoruz. Gerek Avrupa Insan Haklar1 Mahkemesi'ne ve diger
Anayasa Mahkemelerine yapilan calisma ziyaretleri gerekse Avrupa
Sozlesmesi tizerine diizenlenen yogun egitimler Anayasa Mahkemenizi Eyliil
ayinda uygulanmaya baslayacak olan bireysel basvuru usuliine hazir hale
getirmistir.

Anayasa Mahkemesi'ne bireysel basvuru yolunun acgilmasi, Avrupa
Insan Haklar1 Mahkemesi'nde Tiirkiye aleyhine acilan dava sayisini &nemli
oranda azaltacaktir. Avrupa Konseyi agisindan konusacak olursak, agir bir is
yikii olan Strazburg Mahkemesi'nin yiikiinti biraz olsun aldiginiz igin size
siikran borcluyuz. Bireysel basvurularda Tiirk Anayasasinin Anayasa
Mahkemesi tarafindan Avrupa Insan Haklari Sozlesmesi'nin ruhuna uygun
sekilde uygulanmasi, insan haklarmin etkin korunmasma biiyiik katk:
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saglayacak ve Avrupa Mahkemesi'ne basvurma ihtiyacin1 ortadan
kaldiracaktir.

Anayasa Reformu

Diger onemli konu, halihazirda devam etmekte olan Anayasa
reformudur.

Tiirk Anayasasi ¢ok kez degisiklige ugradi. Bu degisikliklerin her biri bir
ilerleme, iyilestirme niteligi tasiyordu; fakat, bu degisiklilerden tutarli bir
Anayasal biitiinliik ¢tkmadi. Oysa ge¢misin yiiklerinden kurtulmus, devletin
birincil amaci olarak demokrasi ve insan haklarini kabul eden yeni bir
Anayasaya ihtiya¢ duyulmaktadir. Ulkenin temel kanunun ortak
standartlarimiza uymayan bazi uygulamalar icin mazeret olarak
gosterilmesine yapacaginiz yeni Anayasa ile bir son verebilirsiniz.

Siyasi ¢cogunlugu elinde bulunduran partinin anayasa yapimi siirecinde
genis bir mutabakat aramasini ¢ok 6nemli buluyorum. Anayasalar her zaman
i¢in, miimkiin olan en genis mutabakat ile yapilmalidir. Bu siirecte taraflar
biitiin taleplerini elde edemeyebilir. Anayasa, tavizler ve uzlagilar ile ortaya
cikar.

Venedik Komisyonu, bu siirecte de resmi ya da gayriresmi olarak her
tiirli katkiyr vermeye hazirdir.

Avrupa'min Tiirkiye’ye ihtiyact var. Sizin enerjinize, gengliginize,
dinamizminize ihtiyactmiz var. Ortak degerlerimiz olan demokrasi, insan
haklarimna saygi ve hukuk devleti ilkeleri tizerinde Avrupa’y1 yeniden harekete
gecirebilirsiniz.

Sayin Bagkan,
Tirk Anayasa Mahkemesi geride biraktigi 50 yil icinde ¢ok Onemli

kazanimlar elde etti. Gelecekte de Avrupa’min ayrilmaz bir parcasi olan
demokratik Tiirkiye’de ¢ok onemli islevler gorecegine eminim.
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Mr President of the Constitutional Court of Turkey,
Presidents of Constitutional Courts,

Honourable Judges,

Your Excellencies,

Ladies and Gentlemen,

It is a great pleasure for me to be here in Ankara and to be able to

congratulate the Constitutional Court of Turkey to its 50th anniversary.

The fact that so many Constitutional and Supreme Courts have gathered
here in Ankara shows how well you are interconnected with Courts in all
continents — to the extent that our gathering nearly resembles a meeting of the

World Conference on Constitutional Justice.

Let me just mention that the Statute of the World Conference on
Constitutional Justice has recently entered into force and nearly 60Courts have
already joined as members. Many of the Courts present today are members

and I hope that the other Courts will join soon.
Mr President,

The Constitutional Court of Turkey can look back proudly to its long
history.

At times it encountered difficulties, but it overcame these problems.
Most importantly we can be confident that the Constitutional Court of Turkey

has a bright future.

* President of the Venice Commission
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Apart from the important restructuring of the ordinary judiciary on
which the Venice Commission has already worked with Turkey, I see two
major reforms in Turkey, which directly relate to the Constitutional court:

1. the introduction of the individual complaint and
2. the on-going preparation of a new Constitution

Let me briefly refer to these two developments.
[individual complaint]

Already in 2004, the President of the Constitutional Court of Turkey
requested an opinion from the Venice Commission on the introduction of the
individual complaint.

The Venice Commission warmly welcomed this initiative, which came
from the Court itself.

However, as you know it took another six years until the idea was taken
up as part of the constitutional reform package in 2010.

This Package brought about a number of very important changes. I only
regret that it was not possible to adopt the limitation to prohibit political
parties as part of the Package.

I am confident that the Constitutional Court itself uses this competence
very restrictively. In Turkey, reference was often made to the “Venice
principles” which allow prohibiting a political party only in extreme cases. We
are glad that our work can be of use in your country.

The 2010 package did contain the introduction of the individual
complaint and I have seen how thoroughly the Constitutional Court prepares
for this new competence:

study visits to other constitutional courts and the European Court of
Human Rights as well as intensive training on the European Convention make
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your Court ready for the entry into force of the constitutional complaint in
September of this year.

The individual complaint to the Constitutional court will significantly
reduce the number of Turkish cases before the European Court of Human
Rights.

From the perspective of the Council of Europe we can only be grateful
for your help to the overburdened Strasbourg Court.

The application of the Turkish Constitution in the spirit of the European
Convention by the Constitutional Court of Turkey will result in an effective
protection of Human Rights in the country, without the need for applicants to
address the European Court to obtain their due rights.

[constitutional reform]

The other main issue is the constitutional reform, which is currently
being prepared in the Turkish Parliament.

Your Constitution has been amended many times; each amendment was
an improvement but these amendments have not brought about a break-
through towards a coherent Constitution, which breaks free from the past and
which is based on the principles of democracy and the respect of human rights
as the primary goals of the State.

By adopting a new Constitution, you will give a clear signal that the
basic law of the country can no longer serve as the excuse for practices, which
are not in line with our common standards.

I warmly welcome the intention of the majority to make this process
inclusive. A constitution should always be the result of a consensus of the
largest possible part of society. Often, it is necessary to make compromises in
the drafting of constitutions. In such an inclusive process, no party can obtain
all of what it aspires to.

The Venice Commission is of course ready to assist in the reform process,
either formally or informally.
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Europe needs Turkey. We need your energy, your youth, your impetus.
You can help to reinvigorate Europe, on the basis of our common principles —
democracy, the respect of human rights and the rule of law.

Mr President,

The Constitutional Court of Turkey has achieved a lot during its first 50
years.

I am sure that in the future we will witness a Constitutional Court as a
key element of a democratic Turkey, being an integral part of Europe.



