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Insan Hak ve Ozgiirliiklerinin Korunmasinda
Makedonya Cumhuriyeti Anayasa Mahkemesi'nin
Rolii

Branko Naumoski®

Tiirkiye Cumhuriyeti Anayasa Mahkemesi'nin Saygideger Baskani,
Saym Hagim Kilig,

Tirkiye Cumhuriyeti Anayasa Mahkemesi'nin degerli tiyeleri ve
calisanlari,

Sayin meslektaglarim,

Bayanlar ve Baylar,

Oncelikle, Makedonya Cumhuriyeti Anayasa Mahkemesi Bagkani olarak
sahsim ve Makedonya Cumhuriyeti Anayasa Mahkemesi'nin tiyeleri adina bu
konferansi1  diizenleyenlere tesekkiirlerimi sunuyor, Tiirk Anayasa
Mahkemesi'nin ellinci kurulus yildontiimiini kutluyor, 6niimiizdeki donemde
kendisini bekleyen sorunlarin basariyla iistesinden gelebilmesini ve bu
konferansin hepimiz igin verimli ve basarili ge¢mesini diliyorum.

Tiirkiye Cumbhuriyeti Anayasa Mahkemesi'nin ellinci kurulus
yildoniimii etkinlikleri ¢ercevesinde diizenlenen konferansa konu olarak “21.
ylizyilda hak ve ozgiirliikler hareketleri ve Anayasa Mahkemelerinin rolii”
konusunun secilmesini ¢ok 6nemli buluyorum. Bu, her zaman giincelligini
koruyan bir konudur. Yillarin deneyimi goOstermistir ki, 6zel yetkili bir
mahkemeye anayasal denetim yetkisinin verilmesi demokrasinin en dnemli
giivencesi ve hukuk devleti ilkesinin bir geregi olarak temel hak ve
hiirriyetlerin korunmasinin temelini olusturmaktadir.

} Makedonya Cumhuriyeti Anayasa Mahkemesi Bagkan1
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Mahkemenizin yarim asirlik 0mrii, kurucu iktidarin anayasal denetim
alaninda 0Ozel yetkili bir mahkeme kurulmasi yoniindeki kararmin ne kadar
dogru oldugunu gosteren bir tablo sergilemektedir.

Bizim tilkemizde, sizin iilkenizde ve aslinda anayasa yargisina yer veren
biitiin iilkelerde yasallik ve anayasallik ilkelerinin giiniimiizde oldugu gibi
genel kabul gormesinin ¢ok da kolay olmadigimi diisiiniiyorum. Bununla
birlikte, bugilinkii konferansa gerek tilke iginden gerekse iilke disindan pek ¢ok
yargl organinin ve devlet kurumunun katilmasi, Mahkemenizin kuruldugu
giinden bu yana anayasa yargisi alaninda ©nemli bir rol oynayarak
mesruiyetini pekistirdigini ortaya koymaktadir.

II

Makedonya Cumhuriyeti'nde anayasa yargisinin mevcudiyeti neredeyse
yarim yiizyih (49 yil) bulmaktadir. Anayasa Mahkemesi ilk olarak, eski
Yugoslavya Sosyalist Federal Cumhuriyeti'nin federe birimi olan Makedonya
Sosyalist Cumhuriyeti'nin 1963 tarihli anayasasi ile, anayasaya ve kanuna
uygunluk denetimi islevini yerine getirmek tizere kurulmustur.

Anayasa Mahkemesi, 1974 Anayasasi'nda da asagi yukari ayni sekil
tizere muhafaza edilmistir. Makedonya Cumbhuriyetinin 1991’de bagimsiz,
egemen ve demokratik bir devlet haline gelmesinden sonra kabul edilen 1991
Anayasas! da yapisinda ve isleyisinde kimi degisiklikler yapmakla birlikte bu
kurumu kabul etmistir.

Eski Yugoslavya Sosyalist Federal Cumhuriyeti, 1963 ve 1974
anayasalarin ile hukuk diizeninde anayasa yargisim kabul eden ilk {ilke
olmustur. Makedonya Cumhuriyetinde Anayasa Mahkemesi'nin kurulus
amaci, anayasann usttinltigli ilkesinin daha etkili bigimde korunmasmi
saglamaktir. Anayasa Mahkememiz bu donemde iilkesinde ve bolgesinde
anayasa yargisinin temellerini atmis, kapali ve merkeziyetgi bir sistem iginde
siyasal gii¢ odaklarinin tizerinde bagimsiz bir profil ¢cizmeyi basarmistir.

Siirekliligi ve uzun yillar iginde kazandigi deneyimler, Makedonya
Cumbhuriyeti Anayasa Mahkemesi'nin gecgis doneminde karsilasilan
problemleri sorunsuz bicimde asabilmesini miimkiin kilmistir. Anayasa
Mahkememiz, yeni kosullarda da anayasaya ve kanuna uygunluk denetimi
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konusunda {tizerine diisen sorumlulugu yerine getirmekte zorlanmamistir. Bu
deneyim ve gelenek Anayasa Mahkemesi'nin mesruiyeti ve otoritesi ile
yurttaslarin Anayasa Mahkemesi'ne duyduklar: giiven {izerinde ¢ok olumlu
bir etki yapmaktadir.

Kimi zaman, Anayasa Mahkemesi'nin demokrasinin temelindeki halk
egemenligi ve demokratik mesruiyet kavramlariyla celistigi iddialar1 giindeme
gelmektedir. Bununla birlikte, bir {ilkenin “demokratik hukuk devleti”
nitelemesini hak etmesi i¢in sadece bir anayasanin kabulii yeterli degildir;
anayasanin etkili bicimde uygulanip uygulanmadiginin anayasa yargisi
aracilig: ile kontrol edilmesi gerekir.

Makedonya Cumhuriyeti Anayasa Mahkemesi, ozellikle 1991’den bu
yana yeni hukuk diizeninin kurulmasinda ve hayata gecirilmesinde anayasal
normlarin yorumlanmasi islevi ile gok &nemli bir rol oynamustir. Ulkede
demokrasinin ve hukuk devletinin yerlesmesine ve yasal belirsizliklerin
giderilmesine Anayasa Mahkemesi biiytiik katki saglamigtir.

Hukuk diizeninin tamamen degistigi, yeni kanunlarin ve anayasanin
kabul edildigi goz oniine alinirsa bunun ¢ok da kolay bir is olmadig1 anlagilir.

Biitiin bu sorunlara ragmen, Anayasa Mahkememiz verdigi kararlar ve
yaptig1 yorumlarla anayasa yargisinin gerekliligini bir kez daha ispat etmistir.
Anayasa Mahkemesi, Anayasanin yorumlanmasinda ve uygulanmasinda
keyfiligi ortadan kaldirmak suretiyle hukuk devletinin giivencesi olmus ve
anayasanin hayata gegcirilmesi konusunda gercek bir sosyal etken haline
gelmistir.

111

Bayanlar ve Baylar,
Sayin Meslektaglarim,

Ozgiir insan ideali, ancak herkes igin kisi haklarimi ve siyasal haklari
oldugu gibi ekonomik, sosyal ve kiiltiirel haklar1 da ayni bicimde
kullanabilecegi kosullarin olusturulmast ile gerceklesebilir. Insan olmanin 6zii
ve onuru dikkate alindiginda, esit ve vazgecilemez haklarin taninmasi insanin
ozgurligli ve tam gelisimi ile adalet ve refah igin temel kosuldur. Burada,
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herkesin bir yandan temel hak ve Ozgiirliiklere sahip olmakla birlikte diger
yandan da i¢inde yasadig1 topluma ve toplumun diger {iyelerine kars1 6dev ve
sorumluklar1 da oldugunu hatirlatmakta yarar goriiyorum.

Insan haklar1 ve ozgiirliikleri devlet tarafindan liitfedilen ya da
siirlandirilan bir haklar kategorisi degildir. Devlet, bireyin ve toplumun 6zel
alanindan kaynaklanan insan hak ve ozgiirliiklerini tanimak ve giivence altina
almakla ytikiimliidiir.

Makedonya Cumhuriyeti Anayasasi’'nin Baglangic kismi temel hak ve
ozgiirliikleri en yiliksek anayasal ve yasal degerler arasinda saymakta,
anayasanin normatif bolimii de temel haklar1 ayrintii  bicimde
diizenlemektedir. Anayasanin bu konudaki yaklasimi iki temel gosterge
{izerinden daha iyi anlagilabilir: Oncelikle, uluslararasi hukuk ve Anayasa ile
glivence altina alman temel hak ve ozgiirliikler Makedonya Cumhuriyeti'nin
temel degerleri arasinda kabul edilmektedir; ikinci olarak, anayasa maddeleri
siralanirken temel haklara ayrilan boliim devlet organlarina ayrilan boliimden
once gelmektedir.

Demokratik toplumlarin temeli olarak kabul edilen haklar ve
ozgiirliikler sadece kagit tizerinde bir ideal olarak kalmamali, gercek ve reel bir
deger olarak korunmalidir. Temel haklar ve 6zgiirliikler konusunda en 6nemli
konu, bu hak ve oOzgirliiklerin etkili bicimde korunmas: igin gerekli
mekanizmalarin kurulmasidir. Devlet temel haklarin kullanilmasini saglamak
ve olas1 ihlal ya da suiistimallere kars: korumakla ytikiimliidiir.

Temel haklarin etkili bicimde kullanilmasini saglayacak ve devletten
veya tglincii kisilerden kaynaklanan olasi ihlal ya da suiistimallere kars:
koruyacak bir mekanizmanin kurulmamas: halinde, haklar ve ozgiirliikler
demokratik ve medeni bir devletin 6zlem duydugu amaclardan uzak, kagit
{izerinden bir iddia olmaktan Steye gidemez. Oysa, 1789 Insan ve Yurttas
Haklar1 Beyannamesi'nin 16. maddesinde de belirtildigi gibi, “kuvvetler
ayriligr ilkesinin kabul edilmedigi ve insan haklarmin giivence altina
alinmadigr bir tilkede anayasanin varhigindan s6z edilemez.” Avrupa
Sozlesmesi sistemi de temel haklarin ifade edilmesinden ¢ok bu haklarin
glivence altina alinmasi igin biiyiik ugras vermektedir. Avrupa Konseyi, temel
haklarin ilan edilmesinin yeterli olmadig1 ve koruma mekanizmasinin haklar
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i¢in daha 6nemli oldugu diisiincesinden hareketle giiniimiizdeki gibi etkili bir
koruma mekanizmasi kurmay1 amaglamaistir.

Makedonya Cumhuriyeti Anayasasi, temel haklarin korunmasi islevini
aralarinda Anayasa Mahkemesi'nin de bulundugu farkli kurumlara vermistir.
Anayasa Mahkemesi bu kurumlar arasinda en giiglii figiir olarak karsimiza
ckmaktadir. Temel haklarin korunmasi, demokratik hukuk devletinin
ayrilmaz pargasi olarak kabul edilmektedir.

Anayasa Mahkemesi'nin temel hakla ve Ozgiirliiklerle ilgili koruma
islevinin temelinde Anayasanin 50. maddesindeki su hiikiim yer almaktadir:
“Her yurttas, Anayasa ile taninan hak ve ozgiirliiklerin korunmas: istemi ile
genel mahkemelere ve Makedonya Cumhuriyeti Anayasa Mahkemesi'ne
basvuru hakkina sahiptir. Bu bagvurular, oncelikle ve acele olarak karara
baglanir.” Temel haklarin ve 6zgiirliiklerin korunmasi, diinya tizerindeki pek
¢ok Anayasa Mahkemesinde oldugu gibi, Makedonya Cumhuriyeti Anayasa
Mahkemesi icin de oncelikli bir gorevdir.

Makedonya Cumbhuriyeti Anayasa Mahkemesi, temel hak ve
ozgiirliikleri iki sekilde (dogrudan ve dolayl olarak) korumaktadir.

Devletin anayasal diizeninin temel ilkelerini teskil eden anayasallik,
yasallik ve hukuk devleti ilkelerinin hayata gecirilmesi, dolayl1 olarak temel
haklarin korunmasi islevine de hizmet eder. Anayasallik ve yasallik ilkeleri
sayesinde tutarli ve biitiinciil bir hukuk diizeni kurulmasi insan hak ve
ozgiirliikklerinin hayata gegirilmesi i¢in 6n kosuldur. Yasal diizenlemelerin
anayasa ile uyumlu hale getirilmesi dolayli olarak hukuk devleti ilkesini
gliclendirir; bu da hukuk devleti ilkesinin ayrilmaz pargasi olan bireysel hak ve
ozguirlikkleri pekistirir. Anayasa Mahkemesi'nin somut uyusmazlhklar
hakkinda verdigi kararlar sadece davanin taraflarini degil, ilgili herkesi etkiler
(erga ommnes). Mahkeme, bir yasay1 ya da diizenleyici islemi incelerken bu
yasanin ya da diizenleyici islemin ilkesel olarak anayasadaki degerler ile
uyumlu olup olmadigma bakar. “Soyut ilkeler” {izerinden yapilan bu
denetimde, demokratik sosyal ve siyasal diizenin anayasal temeli olarak
goriilen toplumsal ve bireysel haklara aykir1 hiikiimler hukuk diizeni disina
¢ikarilir. Bu sekilde, bireye 6nem veren ve haklarimi giivence altina alan tutarl
bir anayasal-yasal diizen kurulmus olur.



418 Anayasa Yargis1 29 (2012)

Anayasanin tistlinliigii ilkesinin bir sonucu olarak, anayasadaki ilkelere
ve kurallara aykir1 hiikiimlerin hukuk diizeninden ayiklanmasi hak ve
ozgiirliikleri ihlale tesebbiis edecek kisi ya da organlarin kullanabilecegi yasal
araclari ortadan kaldirir.

Makedonya Cumhuriyeti Anayasa Mahkemesi, temel hak ve 6zgiirliikler
icin dogrudan koruma islevini de yerine getirmektedir. Anayasa Mahkemesi,
genel olarak hukuk diizeninin anayasaya uygun hale gelmesini saglayan
dolayli denetimin disinda, spesifik olarak bireysel ve toplumsal haklarin ve
ozgiirliiklerin korunmasi igin dogrudan denetim yapar. Temel hak ve
ozgiirliiklerin dogrudan denetimi, bu haklara duyulan saygiy1 artirdig1 gibi
kisinin maddi ve manevi varligi bitiinliigiine, insan onuruna ve Kisi
ozgiirligiine duyulan saygiy1 da artirir. Temel haklar ve ozgiirliikler ile ilgili
anayasal normlarin Anayasa Mahkemesi tarafindan dogrudan uygulanmasi,
devlet organlarinin bu konuda daha 6zenli davranmasini saglar. Dogrudan
denetim, bir anlamda temel haklarin vazgecilmez niteliginin teyididir. Bu
denetim aracilig: ile temel haklara yonelik olasi ihlallerin ve suiistimallerin
zemini ortadan kaldirilir. Anayasa Mahkemesi'nin etkin denetimi sayesinde,
temel haklarla ilgili anayasal hiikiimler iktidarin maddi agidan sinirlanmasini
saglar.

Makedonya Cumhuriyeti Anayasa Mahkemesi'nin birey ve yurttas hak
ve Ozgilrliiklerinin korunmas: ile ilgili anayasal yetkisi Anayasanmn 110.
maddesinde diizenlenmistir. Bu baglamda, Anayasa Mahkememizin 6zel bir
durumundan s6z etmekte yarar vardir. Diinya genelindeki Anayasa
Mahkemeleri anayasalarinda giivence altina alinan biitiin hak ve 6zgiirliiklerin
korunmas: ile yikiimlidir; ancak, Makedonya Anayasasi Anayasa
Mahkemesi'nin koruma alanina giren hak ve Ozgirlikleri sayarak
smirlandirmigtir.  Anayasaya gore, Makedonya Cumbhuriyeti Anayasa
Mahkemesi sadece su hak ve 6zgiirliikleri koruma gorev ve yetkisine sahiptir:
Din ve vicdan 6zgiirliigii, diistince ve ifade 6zgiirligii, siyasal parti kurma ve
siyasal faaliyette bulunma ozgiirliigli, yurttaslarin cinsiyet, irk, din, etnik
koken, toplumsal kimlik ya da siyasal goriis temelli ayrimciliga kars:
korunmasi. Goriildiigii gibi, Makedonya Anayasa Mahkemesi, sadece bir kisim
kisi haklar1 ve siyasal haklar konusunda yetkilidir. Sosyal, ekonomik ve
kiiltiirel haklarin korunmasi ise baska organlara havale edilmistir. Bu
smirlayict hitkkmiin, Anayasa Mahkemesi'nin etki alanini daralttig1 ve temel
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haklarin korunmasi1 konusunda yurttaglar1 boylesine etkin bir giivenceden
yoksun biraktig1 agiktir.

Pek ¢ok tilke temel haklarin korunmas: alaninda bireysel bagvuru ya da
anayasa sikayeti olarak nitelendirilen usulii benimsemistir. Temel haklarin
kamu yararina korunmasimni amaglayan yurttas basvurusundan (actio popularis)
farkl olarak, bireysel basvuru usuliinde bagvuru sahibinin kisisel ve 6zel ¢ikar:
korunmaktadir. Yurttas basvurusunda genel kural niteligindeki islemlere kars:
dava acilir; oysa, bireysel bagvuruda bireysel islemlere (ya da bireysel ¢ikarlar:
dogrudan zedeleyen genel normlara) kars: dava agilir. Makedonya Anayasasi,
bireysel basvuru (anayasa sikayeti) usuliine yer vermemistir. Ancak, temel
haklarin ve Ozgiirliiklerin korunmas: istemi ile yapilan basvuru, anayasa
sikayeti usuliindekine benzer bir denetim uygulanmasina vesile olabilir.

Bayanlar ve Baylar,

Son olarak, Avrupa Sozlesmesi ile gilivence altina almnan hak ve
ozgirlikklerin korunmas: alaninda sadece bizim {ilkemizdeki Anayasa
Mahkemesini degil Avrupa’daki biitiin Anayasa Mahkemelerini bekleyen
glincel bir sorundan so6z etmek istiyorum. Avrupa’da bazi Anayasa
Mahkemelerinin Avrupa Sozlesmesi'ndeki hak ve ozgiirliikleri tam olarak
koruma konusunda basgarili oldugu gozlenmektedir. Ote yandan, bazi Anayasa
Mahkemelerinin bu alanda kisith yetkilere sahip oldugunu hatta bazilarinin bu
sorunla hentiz ytizlesmedigini de biliyoruz.

Avrupa Sozlesmesi ile giivence altina alinan hak ve oOzgiirliiklerin
korunmasina yonelik olarak Avrupa iilkelerinde gelistirilen stratejinin ve
gosterilen cabalarin iyi niyetli oldugundan kusku duymuyoruz. Ancak,
anayasa yargisinin esas gorevinin bir tilkedeki yasal diizenlemelerin Anayasa
ile uyumlu hale getirilmesi oldugunu unutmamamiz gerekir. Bu gorevin
yerine getirilmesi bizatihi hukuk devleti ilkesini ve bu ilkenin ayrilmaz parcasi
olan temel hak ve ozgiirliikleri gili¢clendirecektir.

Anayasa Mahkemelerinin temel haklarla ilgili korumay1 ulusal diizeyde
etkin bicimde yerine getirmesi, Strazburg Mahkemesi'nde agilan dava sayisin
azaltacaktir. Bazi1 {ilkelerdeki uygulamalar bunun miimkiin oldugunu
gostermektedir ki kanimca en rasyonel ¢oziim de budur. Aksi halde, Anayasa
Mahkemeleri 6zel mahkeme niteligini yitirerek Strazburg Mahkemesi
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karsisinda bir alt mahkeme niteligine biirtinecektir. Bu konu {izerinde daha
ayrintili ve derinlemesine ¢alismalar yapilmasi gerektigini diistintiyorum.

Anayasa Mahkemelerinin bdylesi bir etkin koruma diizeyine
ulasabilmesi igin mahkemeler arasinda yardimlasma, tecriibe ve bilgi
paylagimi biiyiik 6nem tagimaktadir. fleri diizeyde uzmanlasma ve kurumsal
yapilanma sayesinde, anayasa yargisinin yeni ve biiyiik Avrupa’da kendisine
diisen sorumlulugu yerine getirebilmesi miimkiin olacaktir.

Mahkemenizin ellinci kurulus yildoniimiinii bir kez daha kutlar,
dikkatle dinlediginiz i¢in tesekkiir ederim.
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THE ROLE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MACEDONIA IN THE
PROTECTION
OF HUMAN FREEDOMS AND RIGHTS

Branko Naumoski'

Dear President of the Constitutional Court of the
Republic of Turkey, Mr Hasim Kilic,

Dear judges and employees in the
Constitutional Court of the Republic of Turkey,
Dear colleagues,

Ladies and gentlemen,

Allow me first of all to extend my appreciation to the organiser of this
Conference for the invitation to take part in person as the President of the
Constitutional Court of the Republic of Macedonia, to salute all attendees, on
my behalf and on behalf of the colleagues of the Constitutional Court of the
Republic of Macedonia to congratulate the Constitutional Court of the
Republic of Turkey on its 50th anniversary, to wish successful work and
successful tackling of the challenges in the forthcoming period, and to
articulate my wishes for fruitful and successful work of this Conference.

I find the Conference dedicated to the 50th anniversary of the
functioning of the Constitutional Court of the Republic of Turkey on the topic
“Activities for the rights and freedoms in the 21st Century and the role of the
constitutional courts” to be very important and always of current interest. This
for a reason that the experiences and longstanding existence have confirmed

" President of the Constitutional Court of the Republic of Macedonia
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that constitutional control given in the hands of a specially competent
institution such as constitutional courts is the strongest guarantor and pillar of
the existence of democracy and foundation for continuous progress in the
promotion of the process of exercise and protection of human freedoms and
rights on the principle of the rule of law.

I believe that the half-century existence of your Court is a sufficient time
period to draw a positive conclusion as to the correctness of the decision of
your constitutional maker on the establishment of such a specific body formed
solely for that purpose.

I believe that your path, as well as ours, and the path of all countries in
the world where there is constitutional judiciary, have not been easy up to the
today’s general acceptance of the protection of the constitutionality and
legality. However, the fact that today this Conference is attended by very many
relevant judicial and state institutions from the country and abroad
corroborates the fact that in the period of its work your Court has played its
role and relevance in the constitutional court protection.

II

The constitutional judiciary in the Republic of Macedonia has existed for
almost half a century (49 years). The Constitutional Court was introduced for
the first time as a separate institution for the control of constitutionality and
legality with the 1963 Constitution of the Socialist Republic of Macedonia, as a
federal unit in the former SFR of Yugoslavia.

With an almost identical form the Constitutional Court was also
envisaged in the 1974 Constitution. After the Republic of Macedonia had
become independent, as a sovereign, autonomous and democratic state in 1991,
the 1991 Constitution envisaged this institution also but with somewhat
changed position and constitutional regulation.

With the adoption of the federal and republican constitutions in 1963
and 1974, the former SFRY was the first socialist country which introduced a
constitutional court in its legal system. The motive for the introduction of a
constitutional court in the Republic of Macedonia was to ensure more efficient
protection of the principle of constitutionality. Hence, what is undisputed is
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the fact that in the socialist period the Constitutional Court was laying down
the foundations of the constitutional-court case-law in the country and in the
region and was raising its independent position above the political centres of
power, although it was a closed centralistic system.

As a result of this continuity, thanks to its longstanding existence, the
Constitutional Court of the Republic of Macedonia has managed without major
difficulties to overcome the problems and requirements of transition. On the
basis of the experiences gained it has not found it to be difficult to
continuously proceed executing its basic role of protection of constitutionality
and legality even in the newly emerged conditions. This experience and
tradition may be said to have had a very positive impact on the authority,
legitimacy and work of the Constitutional Court, and on the citizens’ trust in it.

There certainly have been fears that the control of constitutionality is a
disturbing element of the model of democracy which without its own
democratic legitimacy is incompatible with the principle of people’s
sovereignty. However, on the contrary, it has proven to be necessary, as in
order to be able to name a state democratic and a state of rule of law it does not
suffice just to adopt a constitution, but it is necessary to ensure its exercise and
control over its implementations, which has been proven by the constitutional
judiciary.

Being active in this not so short a period, in particular since 1991, the
Constitutional Court of the Republic of Macedonia has faced, as I underlined
above, a big challenge to take part in the building and implementation of a
new legal system through the interpretation of constitutional norms, for the
purposes of consolidating democracy and rule of law, and providing legal
certainty.

It has certainly not been easy, if one takes into consideration that one
legal system has been replaced with a new one, and new laws and other acts
have been adopted which have operationalised the constitutional provisions.

Given all these challenges, today we can freely say that with its work,
through the interpretation of the constitutional norms, the Constitutional Court
has corroborated the necessity and importance of the constitutional-court
protection. The Constitutional Court has become the guarantor for the exercise
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and the rule of law and a real social factor in the realisation of the Constitution
and removal of arbitrariness and absoluteness in the interpretation, realisation
and implementation of the Constitution.

111

Dear ladies and gentlemen,
Dear colleagues,

The ideal of a free human being may be accomplished only if conditions
are created that enable everyone to enjoy his economic, social and cultural
rights in the same way as his civil and political rights. Given the essence of the
human being and his innate dignity, equal and inalienable rights are the
necessary condition for his freedom and full development, and for the
development of justice and welfare. Everyone has a right to be familiarised
with human rights and fundamental freedoms, on the one hand, but at the
same time on the other hand has a duty towards other individuals and the
community he belongs to, as well as a responsibility to strive towards
management of the general and real respect for the rights of the others. Human
rights and freedoms are not allowed and restrictive state category, but a social
and personal sphere of the individual and community. They may not be dosed
and allowed, but may only be confirmed and guaranteed with the
Constitution.

The essential meaning of freedoms and rights is contained in the very
Preamble of the Constitution of the Republic of Macedonia, which accentuates
them as the most relevant constitutional-legal values, which as important
determinants are further built into the normative part of the Constitution. The
conceptual setup of the Constitution with regard to the freedoms and rights
corroborates their first instance relevance from two aspects: first, the
fundamental freedoms and rights recognised in international law and defined
by the Constitution are determined as one of the fundamental values of the
constitutional order of the Republic of Macedonia, and second, their
constitutional-legal determination in the normative part is before the definition
and regulation of the organisation of state powers.

The basic determination of each democratic society is for the rights and
freedoms not to be just a declarative, but a real, true value. One of the basic
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segments in the sphere of human freedoms and rights is their protection as
confirmation and functional ground for their use. The state has a positive
obligation to provide and ensure their peaceful enjoyment and to protect them
against possible misuses and violations.

Without the existence of a consistent system of protection, which will
ensure and guarantee their exercise and will prevent possible misuses of these
rights and freedoms, not only by third persons but also by the state power
itself, freedoms and rights would only be a bare declaration incapable of
producing the effects expected in the building of a democratic and civil state,
as set forth in Article 16 of the 1789 Declaration of the Rights of Man and of the
Citizen: “Every community in which a separation of powers and a security of
rights is not provided for, wants a constitution”. Control mechanisms for the
protection of human rights in the European Convention occupy a bigger space
and are given bigger significance than the formulation of the rights themselves.
This attitude of control mechanisms is the result of the awareness in the
Council of Europe that what is primarily relevant for the right is its protection
and not its declaration or its existence in certain society.

This protective protectionist role in the constitutional legal system of the
Republic of Macedonia has been entrusted to a number of subjects, among
which the Constitutional Court appears as the rudimentary, most striking
figure that should provide this protection, as the fundamental criterion for the
building of a democratic and civil state of the rule of law.

The constitutional competence of the Constitutional Court to see to the
exercise and protection of freedoms and rights of the individual, has a starting
point in the very constitutional guarantee of freedoms and rights. Namely,
pursuant to Article 50 of the Constitution — “Every citizen may invoke the
protection of freedoms and rights defined by the Constitution before the
regular courts, as well as before the Constitutional Court of the Republic of
Macedonia, in a procedure based on the principles of priority and urgency”.
The protection of fundamental human rights and freedoms by the
Constitutional Court is a primary task, as the case with most of the
constitutional courts is, irrespective of whether they carry out their function of
constitutional appraisal in a positive or negative sense.
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The protection of freedoms and rights as a precondition for their exercise
has been carried out by the Constitutional Court of the Republic of Macedonia
in two ways, indirectly and directly.

The indirect protection of the freedoms and rights is exercised through
the provision and respect of the basic principles of the constitutional order of
the state, among which the dominant place belongs to the constitutionality and
legality and the principle of the rule of law. The respect of the constitutionality
and legality as a crucial element in the creation of a single, coherent and
consistent constitutional-legal system is the prerequisite for the guarantee of
the exercise of freedoms and human rights. By harmonising the legal
provisions and those of the other regulations with the essence of the
constitutional premises, the Constitutional Court creates indirectly
prerequisites and a favourable ground for the development of a state of the
rule of law, the integral elements of which are the rights and freedoms of the
individual. By means of deciding on a concrete case in which a legal provision
violating a right of freedom is repealed, that is, annulled, what is realised is the
erga omnes effect which is reflected on a wider circle of potential applicants for
the protection of the freedoms and rights with regard to the same act. The
Court does not implement the appraisal of the constitutionality and legality on
the occasion of and for the purposes of implementing the law and regulation,
but with a view to protecting the collective and individual rights, that is,
values that are integrated into the constitutional order, that is, that constitute
the essence of the democratic, social-political order of the state. This is the so-
called “abstract dispute” about the constitutionality and legality of the
regulations as such, and not about the dispute for their implementation,
although the essence is reduced to that. The removal of the legal provisions
which are inconsistent with the constitutional principles and solutions from the
legal order of the state is aimed at creating a uniform constitutional-legal
system capable of taking care of the individual and ensuring his freedoms and
rights.

The supremacy of the Constitution and the universal values contained
therein are realised through the appraisal of the constitutionality and legality
of the challenged acts and the removal from the legal order of the provisions
that are deformed and deviate from the constitutionally, that is, legally defined
frameworks, on the one hand, and on the other hand the principle of the rule of
law and freedoms and rights of the individual and citizen. By removing these
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provisions, the legal order is freed from the normative grounds for a violation
of freedoms and rights.

The direct constitutional-court protection of fundamental freedoms and
rights is the second essential component that completes the competence of the
Constitutional Court in the field of their guarantee and efficient exercise. The
competence of the Constitutional Court to decide on the issues for the
protection of individual and collective freedoms and rights verifies and
underlines the importance of this protection of highest constitutional rank. The
efficient constitutional-court protection of freedoms and rights enhances their
respect, and the respect of personal integrity, dignity and freedom. The
directness in the implementation of the constitutional provisions with regard
to the protection of the freedoms and rights disables additional legal
deregulation of this matter, corroborating their primary importance in the
building of the civil-legal state. This directness is confirmation to their legal
inalienability and the same is in the direction of providing the constitutionally
defined content and dimension of the fundamental freedoms and rights
removing the possibilities for their usurpation. Thus, they become material
boundary in the exercise of authority.

The constitutional competence of the Constitutional Court of the
Republic of Macedonia to decide on the protection of freedoms and rights of
the individual and citizen is envisaged in Article 110 of the Constitution. In this
context, it is important to note that unlike the other countries which envisage
constitutional-court protection of all constitutionally guaranteed freedoms and
rights, the Constitution of the Republic of Macedonia is rather restrictive
adopting the system of positive enumeration of those freedoms and rights on
the protection of which the Constitutional Court is competent to decide.
Namely, the Constitutional Court of the Republic of Macedonia protects the
freedoms and rights of the individual and citizen relating to the freedom of
conviction, conscience, thought and public expression of thought, political
association and activity and prohibition of discrimination against citizens on
grounds of sex, race, religious, national, social and political affiliation. Hence,
what is clearly seen is the limited competence of the Constitutional Court of
the Republic of Macedonia for the protection of only certain personal and
political freedoms and rights, and not of the social-economic and cultural
freedoms and rights, the protection of which is within the competence of the
other constitutionally defined subjects. This restricting provision narrows
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down the domain of activity of the Constitutional Court in the direction of
protecting and guaranteeing the efficient exercise of freedoms and rights, on
the one hand, and makes inexpedient the address of the individual to the
Court with regard to the protection of the other constitutionally guaranteed
freedoms and rights.

The constitutional lawsuit is envisaged in the constitutional-legal
systems of a large number of states as a special remedy for the exercise of this
protection. Vis-a-vis actio popularis, whose aim is the protection of fundamental
freedoms and rights in public interest, the constitutional lawsuit ensures this
protection in private, personal interest. In the first case, the general acts are the
subject-matter of challenge, while the constitutional lawsuit basically
challenges the individual acts, although the same may also be focused on
certain legal norms, indirectly or directly. Unlike this system, the Constitution
of the Republic of Macedonia is not familiar with the constitutional lawsuit as
an instrument for constitutional-court protection owing to which the Rules of
Procedure themselves recognise only the application for the protection of
freedoms and rights. Analogously to the constitutional lawsuit, the application
may initiate a procedure for the protection of the freedoms and rights which
the applicant finds to have been violated only by a final or effective individual
act or action.

Dear ladies and gentlemen,

Finally, allow me to conclude that it is not only our country in which
there is a major challenge upon constitutional judiciary regarding the new
trends that have affected the constitutional courts in view of the protection of
freedoms and rights guaranteed under the European Convention. Today there
are constitutional courts fully protecting the freedoms and rights under the
European Convention, there are courts with reduced competence, and
constitutional courts which have not still confronted this matter.

I am certain that this European effort and strategy for the protection of
human freedoms and rights guaranteed under the European Convention had
and have a well-intentioned objective and certainly deserve special attention,
but one should not ignore that the basic duty, that is, competence of
constitutional judiciary is harmonisation of the legal provisions with the
Constitution, because even in that way constitutional judiciary creates the
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prerequisites and favourable ground for the development of a state of the rule
of law, the integral elements of which are the freedoms and rights of the
individual.

While I wish to believe that in that way the very many cases in the Court
in Strasbourg would decrease, considering the experience of a number of
countries I am not convinced that it is the most rational solution. Hence, it is
necessary for this topic to undergo a more detailed and extensive examination,
especially when there is already some experience. Otherwise, constitutional
courts would be transformed into regular, or some kind of instance courts of
the regular judiciary.

What is certainly necessary to that aim is assistance and information, and
in particular sharing experiences and knowledge. It will certainly be required
to have a higher level of organisation and concrete functioning of the law in a
new enlarged Europe in which constitutional judiciary and every one of us will
have their share of the responsibility for its development.

Congratulating you again on your half-century jubilee, I thank you for
your attention.



