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Augustin Zegrean®

Tiirkiye Cumhuriyeti Anayasa Mahkemesi'nin Sayin Bagkan,
Saygideger panel iiyeleri,

Anayasa Mahkemelerinin degerli yargiclari,

Bayanlar ve baylar,

Romanya Anayasa Mahkemesi adina, Tiirkiye Cumhuriyeti Anayasa
Mahkemesi'nin 50. kurulus yildoniimii miinasebetiyle size tebriklerimi
sunmaktan onur duyarim. Bu yildoniimii, anayasa ilkelerinin #stiinliigtinii
hayata gegirmek amaciyla faaliyette bulunan bu kurum icin biiyiik anlam
tasimaktadir.

1962'de kurulan Tiirkiye Cumhuriyet Anayasa Mahkemesi, iilkenin
toplumsal yasaminda anayasal degerlerin tistlinliigiinii temin eden bir kurum
olarak, tilkenizin demokratik dontisiminiin bir sembolii olarak kendini
gostermistir.

Yillar iginde Mahkemeniz gorevini basariyla yerine getirmis olup, simdi
de tamamen hak edilmis bir otoriteye sahiptir.

Bu sebeple, hukuk ve adalet hizmetinde uzun ve zengin bir Omiir
dileyerek -ki bundan hi¢ kuskum yok- bu takdire sayan yildoniimii
miinasebetiyle Tiirkiye Cumhuriyeti Anayasa Mahkemesi'ni selamliyorum!

Bugiin katilmaktan seref duydugumuz sempozyumun temasi olan 21.
ylizyi1ldaki hak ve ozgiirlitk hareketleri meselesi, anayasa hukuku alanindaki
uzmanlar1 ama ayn1 zamanda siyasetcileri de ilgilendirmesi gereken énemli bir
konudur.

} Romanya Anayasa Mahkemesi Bagkani
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21. ylizyilda halihazirda taninmis bulunan temel haklar hakkinda
konusmaya m1 devam edecegiz yoksa toplumun evrimiyle olusan yeni temel
haklar ve ozgiirliiklerin uluslararas1 antlasmalarla taninmasina mi tanik
olacagiz? Goriilen o ki, insanlar stirekli daha fazlasini istemeye devam
edecekler ve bir yandan yeni hak ve 6zgtirliiklerin taninmasi diger yandan da
mevcut hak ve ozgiirliiklerin agikliga kavusturulmasi igin karar vericilere
baski uygulayacaklar.

Hem ekonomik hem toplumsal agidan bir siirii karmasa ile baslayan bu
ylizyilda gergekten ciddiye alinmasi gereken bir husus, halihazirda taninmis
bulunan temel hak ve 6zgiirliiklerin teminat altina alinmasi sorunudur.

Temel haklarla ilgili ilk gilivence, tiim diinyadaki {ilkelerin
Anayasalarinda bu haklardan bahsedilmesidir. Birincisi kadar 6nemli olan
ikinci giivence ise, baslica islevi Anayasa’nin gozetilmesini saglamak ve genel
olarak hukukun dstiinliiglinii teminat altina almak olan Anayasa
Mahkemelerinin varligidir.

Romanya Anayasasti bu garantilere, “Romanya’da Anayasanin
tstiinliigiiniin ve kanunlarin otoritesinin gozetilmesi zorunludur.” seklindeki
Madde 1(5) ile “Anayasa Mahkemesi Anayasamin {istiinliigii ilkesinin
glivencesidir.” seklindeki Madde 142(1)’de atifta bulunur. Temel haklar ve
ozgiirliiklere ise Tkinci Bliim’de yer verir.

Romanya Anayasasi'ma! gore; Devlet, yasama, yiiriitme ve yarg:?
kuvvetlerinin ayrilig1 ve dengesi ilkesi esas alinarak tegkilatlanir. Anayasa,
Anayasa'nin istlinliigiiniin - gozetilmesi ilkesini de tanir’. Anayasa’nin
ustiinltigi ve baglayiciligi ilkesinin islemesini temin etmek gayesiyle,
anayasay1 hazirlayanlar, Anayasa’nin iistiinliigliniin baska herhangi bir kamu
merciinden bagimsiz olarak, siyasi ve hukuki merci olan Anayasa

129 Ekim 2003 tarihli 758 sayith Romanya Resmi Gazetesi . Boliimiinde yayimlanan, 429/2003
Sayili Romanya Anayasasinin Revizyonu hakkindaki Kanunla tadil edilmis ve ilave yapilmis
haliyle; 31 Ekim 2009 tarihli 767 sayili Romanya Resmi Gazetesi 1. Boliimiinde, metinler igin
glincellenmis isimler ve yeni ardisik sayilarla yeniden yayimlanmis Anayasa metni.

2 Anayasa’nin 1(4) maddesi.

3 Anayasa’nin 1(5) maddesi.
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Mahkemesi? tarafindan garanti edildigini agik¢a belirtmislerdir. Mahkeme nin
ikili hukuki niteligi hem {iyelerinin belirlenme usulii hem de gorevlerinin
niteligiyle acgiklanmistir. Anayasa Mahkemesi'nin rolii, Anayasanin
ustiinltiglini garanti etmek ve vatandaslarin temel hak ve o6zgiirliiklerinin
etkin bigimde korunmasi amaci dogrultusunda, anayasada ongoriilen denge,
isbirligi ve karsilikli denetim iligkileri cercevesinde kamu kurumlarinin
diizenli isleyisini desteklemektir.

Anayasa yargisinin Anayasa’nin istlinliigiinii gitivence altina alma
amacina yonelik bir dizi teknikten ibaret oldugu fikrinden ve anayasaya
uygunluk denetimine tabi olan belgelerin niteliginden yola cikildiginda,
Romanya Anayasa Mahkemesi'nin baslica islevleri su sekilde siralanabilir:

- Anayasa’nin gozetilmesini garanti eder;
- Devlet icinde kuvvetler ayrilig1 ve kuvvetler arasinda denge ilkeleri ile
insan haklarimin korunmasini garanti eder;
- Anayasa’y1r diger kanunlara karsi iistiin kilmak igin kanunlarin
anayasaya uygunluk denetimini yapar;
- Siyasi yasamda araci rolii oynar ve siyasi degisim ve dontisiimleri
onaylar;
- Muhalefetin goriislerini etkin bigimde ifade edebilmesini saglar;
- Bir yandan Anayasa’nin farkli yasal organlar tarafindan tek bir bigimde
yorumlanmasini saglarken diger yandan da toplumsal ve siyasal
degisimlere gore Anayasa’y1 uyarlar ve Anayasa’min evrimini tesvik
eder. Anayasa Mahkemesi'nin bu islevi 6zellikle kat1 anayasalarin kars:
karsiya kalabilecegi radikal degisimleri onleme konusunda biiyiik 6nem
tasimaktadir.

Avrupa modeline gore, anayasal yargillama diger tiim yargilama
bigcimlerinden ve anayasaya aykirilik meselesi bir davanin diger boyutlarindan
ayrilmistir. Anayasa Mahkemesi 6zel bir mahkeme olarak anayasaya uygunluk
denetimi konusunda uzmanlasmistir. Kendisine anayasal yargilama tekeli
verilmistir ve anayasaya uygunluk denetimini baslatabilecek 6zneler ya siyaset
veya kamu mercileri ya da mahkemelerdir. Baz1 sistemlerde basvuru
dogrudan vatandaslardan da gelebilir; ancak Romanya’da bdyle bir imkan s6z
konusu degildir.

4 Anayasa’nin 142(1) maddesi.
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Romanya Anayasa Mahkemesi'nin yetkileri esas olarak Romanya
Anayasasi'nin 146. maddesi [a) - k) bentleri] ile belirlenmistir. Anayasa’nin 146.
maddesinin “l)” bendi ise Anayasa Mahkemesi hakkinda ¢ikarilacak organik
kanun ile Anayasa Mahkemesi'ne Anayasada sayilanlarin disinda yeni yetkiler
verilebilecegini hiikme baglamaktadir. 2003 yilinda kabul edilen Romanya
Anayasas’nin  Revizyonu  Hakkinda Kanun  Oncesinde  Anayasa
Mahkemesi'nin anayasal yetkileri eski Madde 144'tin a)-i) bentleriyle
belirlenmisti. Mevcut durumda Anayasa Mahkemesi'nin yetkileri esnek
bicimde diizenlenmis olup gerektiginde organik kanun araciligiyla Anayasa
Mahkemesi'ne yeni yetkiler taninmasi miimkiindiir. Burada, normalde
anayasa ile diizenlenmesi gereken bir alana organik kanun ile miidahale
edilebilmesine imkan veren anayasa hiikmiiniin denetim organinin (Anayasa
Mahkemesi'nin) yetkilerinin denetime tabi organ (parlamento) tarafindan
belirlenmesi anlamina geldigini belirtmek gerekir ki bu durum cesitli soru
isaretlerine neden olabilir.

Anayasa Mahkemesi'nin en onemli gorevleri, kanunlarin ve diger
yasama tasarruflarinin anayasaya uygunlugu hakkinda hiikiim vermektir.
Diger yetkiler, Devlet Baskani kurumu (Romanya Cumhurbagkan) ile ilgilidir.
2003’teki Anayasa degisikligi ile getirilen ©nemli bir yetki, Anayasa
Mahkemesi'ne devlet makamlar1 arasindaki anayasal nitelikteki ihtilaflar
halinde hakem rolii vermektedir. Mahkeme, ayni rolii bir siyasi partinin tiiziik
ve faaliyetlerinin anayasaya uygunlugu konusundaki itirazlara iliskin karar
verirken de oynar. Diger yetkiler, halkoylamalarmin  yonetimi,
uyusmazliklarin karara baglanmasi ve sonuglarin tespiti ile vatandaslarin
yasama inisiyatiflerini kullanma kosullarinin karsilamip karsilanmadigini
tahkik etmesi ile ilgilidir.

Hukuk sistemi, hepsi ayn1 seviyede yerlestirilmis, diizensiz bir kurallar
mozaigi degildir. Normlar arasinda, en iistte Anayasa’nmin bulundugu ve
normlarin ancak tistteki normlara uygun olmak kosuluyla hukuki gecerlilige
sahip olabildigi bir hiyerarsi vardir. Bu nedenle hukuk sisteminin piramitsel
yapisi, anayasa ile anayasa alti normlar arasindaki hiyerarsiyi yansitir.
Normlar hiyerarsisinde en tist diizeyde yer alan anayasanin bu konumunu
glivence altina alma islevi kurumsal olarak Anayasa Mahkemesi'ne verilmistir.
Anayasa Mahkemesi bu amagla anayasaya aykir1 olan yasama islemlerini
mevzuattan ¢ikarmaktadir.
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Anayasa'nin 20. maddesinin 2. fikrasindaki 6zel diizenlemeye gore,
temel haklar alaninda Romanya’nin taraf oldugu uluslararas: sozlesmeler ve
antlasmalar ile ulusal kanunlar arasinda ¢atisma olmasi halinde, Anayasa veya
yerel kanunlar daha elverisli hiikiimler icermedikge uluslararasi sozlesmeler
oncelikli olacaktir. Bu hiikiimle ilgili olarak, “ulusal kanun” kavraminin
Anayasa’y1 kapsayip kapsamadigr konusu tartismalidir. “Ulusal kanun”
kavrami -genis bir yorumla- hem organik kanunlar1 ve normal kanunlari hem
de Anayasa’y1r kapsar mi yoksa -daha dar bir yorumla- sadece organik
kanunlar1 ve normal kanunlar1 mi1 kapsar? Romanya’daki hukuk doktrini,
temel kanunun Romanya hukuk sistemi icinde en iist norm oldugunu ve
uluslararas1 sozlesme ile diizenlenen alan ne olursa olsun anayasanin
mesruiyetinin bir uluslararasi sozlesme tiizerinden dolayli olarak da olsa
sorgulanamayacagin dikkate alarak ikinci goriisii desteklemektedir.

Anayasa doktrini, Anayasa’nin 20(1) maddesinde, uluslararas1 hukuka
anayasa hiikiimlerinin muglak veya belirsiz oldugu durumlarda bir
yorumlama aract iglevi tanindigini kabul etmektedir. Ancak bu hiikmiin
uluslararast1 hukuka vatandaglarin hak ve Ozgirliiklerine iliskin temel
diizenlemelere iligskin olarak daha o©nemli, tamamlayici, degistirici veya
feshedici bir rol tamimadig1 konusunda gortis birligi vardir.

Anayasa’nin 20. maddesinin ikinci fikrasi ise uluslararasi antlasmalarin
Romanya hukuk sistemi icindeki konumundan bahsetmeksizin, bu
antlasmalarin ulusal kanunlara gore uygulama o6nceligine atif yapar.
Anayasanin 20(1) maddesi uyarinca, ulusal kanunlar, her durumda ulusal
kanunun insan haklariyla ilgili uluslararas1 antlagsmalarla uzlastirilmasin
kolaylastiracak sekilde yorumlanmalidir; fakat iki koruma diizeyi arasindaki
farkliliklar veya uyusmazliklar bir uzlasi bulunmasina imkan vermeyecek
boyutta ise uzlasi arayisindan vazgegilerek normlar arasinda bir catisma
oldugu kabul edilir. Madde 20(2), bu gatismay1 ¢ézmek igin, uluslararas:
antlasmalarin ulusal normlara gore uygulama Onceligine sahip oldugu
seklinde bir genel kural koyar. Dontistimlerin sadece hizli degil aym1 zamanda
carpict da oldugu insan haklari alanindaki dinamikler g6z 6ntine alindiginda,
bu Onceligin otomatik olarak uygulanmasi uluslararas: antlasma ile 6ngoriilen
amactan sapma tehlikesini de beraberinde getirebilir. Bu nedenle, Anayasa
uluslararas: antlagsmalarin uygulama onceliginin ulusal kanunlarin ya da
Romanya Anayasasi’min insan haklarinin korunmasma iliskin daha elverisli
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hiikiimler igermemesi halinde gegerli oldugunu belirten lex mitior (lehte kanun)
ilkesini kabul etmistir.

Fakat doktrindeki diger degerlendirmeleri dikkate alarak, bir ulusal
diizenleme ile bir uluslararas: diizenleme arasinda 6zellikle insan haklariyla
ilgili olarak bir ¢atisma ¢ikmasi halinde, uluslararas: s6zlesmelerin uygulama
onceligini saglama tekelinin Anayasa Mahkemesi'nde olmadigini da belirtmek
gerekir. Dolayisiyla 20. madde cercevesinde, ulusal normlarin uluslararas:
normlara aykiriigi halinde -normalde kanunlarin anayasaya uygunluk
denetimi konusunda yetkisi olmayan- genel mahkemeler de uluslararasi
antlasmaya aykir1 ulusal normu somut uyusmazhkta uygulamaktan
kacinabilirler. Bu sekilde, genel mahkemeler temel haklara ilave koruma
saglamak amaciyla uluslararasi hukuka dogrudan etki kazandirabilirler.

Bu agidan, Anayasa Mahkemesi'nin kararlarinda siklikla, anayasal
hiikiimlerle alakali olarak ya da sadece uluslararas1 hukuk iligkileriyle ilgili
olarak, wuluslararasi antlasma hiikiimlerine ve Avrupa Insan Haklar
Mahkemesi'nin kararlarina atif yapmasi olumlu bir gelismedir.®

Vatandaslarin haklarimi garanti etmenin dolayli bir yolu, Anayasa
Mahkemesi'ne devlet makamlar1 arasindaki anayasal ihtilaf halleri i¢in taninan
arabulucu roliinde yatmaktadir. Mahkeme’den {i¢ devlet erkinin “tepesinde”
yer alan makamlar arasindaki olast uyusmazlhiklara ¢6ziim bulmasi
beklenmektedir. Genellikle bu uyusmazliklar, bir devlet organinin bagka bir
organin yetki alanina miidahalesi seklinde karsimiza ¢ikan, kuvvetler ayrilig
ilkesini hedef alan ihlallerle ilgilidir. Anayasal metinlerin sadece hukuki
ihtilaflarin (siyasi ihtilaflarin degil) bu incelemeye tabi tutulabilecegini
belirttigi hatirlanmalidir. Ayrica Mahkeme diger tiirden ihtilaflar1 (6rnegin
biitcesel veya yalmizca idari nitelikte) degil, sadece anayasal nitelikteki
ihtilaflar1 ¢ozebilir.

5 Anayasa Mahkemesi'nin 208/2000 sayili karar1 buna 6rnek verilebilir. Bu kararda vergiler ve
risum alanindaki yargilama prosediiriiniin 6ncesindeki idari prosediiriin asir1 uzunlugu
anayasaya aykiri bulunmustur. Anayasa Mahkemesi'nin bu karardaki temel argiimani, idari
prosediiriin uzun siirmesinin Insan Haklarinin ve Temel Ozgiirliiklerin Korunmasi hakkinda
Avrupa Sozlesmesi'nin 6. maddesindeki makul siire sartina ve Strazburg mahkemesinin ilgili
igtihadina aykir1 olmasidir.
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Anayasa Mahkemesi®, kamu kurumlar1 arasindaki anayasal nitelikteki
ihtilafi, “bir veya birka¢ kurumun Anayasa’ya gore diger kamu kurumlarina ait
olan yetkileri kullanarak yaptig1 eylemler ya da islemler” veya “bir kurumun
Anayasa ile kendisine verilen yetkileri kullanmaktan kac¢inmasi” seklinde
tanimlamistir. Bir baska deyisle, anayasal nitelikteki ihtilaf ya bir kurumun baska
bir kurumun yetki alanin ihlal etmesi ya da bir kurumun kendi yetkilerini

ihmal etmesi seklinde karsimiza ¢ikar.

Anayasa Mahkemesi bir baska kararinda’ anayasal nitelikteki ihtilaf
kavramini su sekilde aciklamistir: “Iki veya daha fazla makam arasindaki
anayasal nitelikte bir hukuki ihtilaf Anayasa’da bu makamlara tanman
yetkilerin igerigi ya da simirlar ile ilgili olabilir; yani bunlar, kurumsal bir

a¢maz yaratabilecek, olumlu ya da olumsuz yetki ¢atigmalaridir.”$

Anayasa Mahkemesi, 270/2008 sayil1 kararla’ anayasal ihtilaflarla ilgili
yetkisini genisletecek bir yorum yapmistir. Anayasa Mahkemesi'ne gore,
“Anayasa’'min 146 e) maddesi sadece yetki catismalarimi degil, devlet
makamlar1 arasindaki her tiirlii olasi anayasal ihtilafi ¢dzme yetkisini”

Anayasa Mahkemesi'ne vermektedir.?’

Bu ihtilaflarin gereken seffaflik ve tarafsizlikla ¢oziimlenmesi, modern
toplumun demokratik degerlerinin giliglenmesi ve gelismesi igin onemlidir.

Anayasa Mahkemesi'nin ictihadi, Anayasa’nin {istiinliigiine dayali olarak,

617 Subat 2005 tarihli 144 say1li Resmi Gazete’de yayimlanmis 53/2005 say1li Karar.
7’5 Mart 2007 tarihli 169 say1li Resmi Gazete’de yayimlanmig 97/2008 sayili Karar.

8 Anayasa Mahkemesi ayni kararla, Romanya Hiikiimeti'nin yasama siirecindeki bir
ylikiimliiliiglinii yerine getirmemesinin “kurumsal ¢ikmaza” neden olacak boyutta olmamasi
halinde anayasal nitelikte bir ihtilaftan s6z edilemeyecegini belirtmistir. Bu 6rnekte, dava konusu
uyusmazlikta Yiiksek Ulusal Savunma Konseyi'nin goriistiniin alinmamasi yasama siirecinde
“kurumsal agmaza” neden olmadig: icin ortada herhangi bir anayasal ihtilaf bulunmadigina
hitkmedilmistir.

915 Nisan 2008 tarihli 280 say1li Resmi Gazetede yayimlanmistir.

10 Bu amagla, Anayasa Mahkemesi Anayasa’nin 109(2) maddesinin bir yorumunu sunmustur.
Zira bu anayasal hitkmiin farkli bicimlerde yorumlanmas: Yargitay Bassavciligi ile Parlamento
(Temsilciler Meclisi ve Senato) arasinda anayasal nitelikte bir hukuki ihtilafa neden olmustu.
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temel haklarin ve ozgiirliiklerin idamesi ve korunmasi igin yeni bir alan
meydana getirmistir; bu ise bugiin sahip oldugu prestijin hakliligini biiytik

Olctide ortaya koymaktadir.

Son olarak, mevzuatlarinda bireysel basvuru usuliine yer veren Avrupa
devletlerinin insan haklarmin korunmasiyla ilgili olumlu deneyimini
hatirlatmadan edemeyecegim. Surasi agik ki, bir Anayasa Mahkemesi hukukun
ustiinltigii ilkesinin ve vatandaslarin hak ve ozgiirliiklerinin korunmasi igin
basta gelen giivencedir. Bu nedenle pek ¢ok Avrupa anayasasinin, ozellikle
Dogu Avrupa anayasalarinin bireysel basvuru konusunda gosterdikleri
cekimserlik anayasalarla wulasilmak istenen amaca kiyasla mantiksiz
gortinmektedir. Bireysel basvuru usulii sosyal, ekonomik veya siyasi haklar
alaninda vatandaslarla Anayasa Mahkemeleri arasinda bir yakinlasma
saglamanin yani sira Anayasa Mahkemelerini toplumsal gerceklerle daha
uyumlu kararlar vermeye sevk edecektirr Bu da anayasa yargisinin
glvenilirligini ve mesruiyetini giiclendirecektir.

Konusmami sonlandirirken, Romanya Anayasa Mahkemesi ile Tiirkiye
Cumbhuriyeti Anayasa Mahkemesi arasinda, her iki iilkenin edinmis oldugu
deneyimleri paylasmak suretiyle anayasal degerleri paylasmamiza imkan

verecek bir igbirliginin gliclendigi bir gelecek gérecegimizi umuyorum.
Sayin Bagkan, kendi adima ve Romanya Anayasa Mahkemesi yargiglar:
adimna, hukukun iistiinliigtintin demokratik kurallarini gliglendirmede ve insan

haklarmin korunmasi icin etkin bir sistem kurmada size bol sanslar diliyorum.

Gelecek i¢in bol sanslar!
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Mister President of the Constitutional Court of the Republic of Turkey,
Honourable members of the panel,

Distinguished judges of the fellow constitutional courts,

Ladies and gentlemen,

On behalf of the Constitutional Court of Romania, I feel honoured to
congratulate you on the occasion of the 50t anniversary of the Constitutional
Court of the Republic of Turkey, which has an important signification for the
activity of this institution in ensuring the supremacy of the constitutional
principles.

Established in 1962, the Constitutional Court of the Republic of Turkey
has imposed itself as a symbol of the democratic evolution of your country, as
an institution ensuring the supremacy of the constitutional values in the
country’s social life.

Over the years, your Court has successfully accomplished its mission,
now enjoying a well-deserved authority.

Therefore, I hereby salute the Constitutional Court of the Republic of
Turkey on the occasion of this commendable anniversary, wishing you a long
and rich existence in the service of law and justice, which I do not doubt!

The issue of the movements of rights and freedoms in the 21s century,
the theme of the symposium that we are honoured to attend today, is a
disturbing matter, that should concern specialists in the field of constitutional
law, but also politicians.

It remains to be seen if, in the 21t century, we will continue to speak
about the already enshrined rights and freedoms or if, the treaties shall

} Speech of the President of the Constitutional Court of Romania
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enshrine other fundamental rights and freedoms generated by the evolution of
the society. But mankind will definitely want more and will put pressure on
decision makers both for the diversification of these rights and freedoms, and
for the clarification of the already existing ones.

An aspect that should be taken really seriously in this century that began
with a lot of turmoil, both from the economic and social point of view, is the
problem of ensuring the already enshrined rights and freedom:s.

A first guarantee is to mention these rights in the Constitutions of
countries all around the globe. A second guarantee, as important as the first
one, is the existence of constitutional courts, whose main prerogative is to
ensure the supremacy of the Constitution, of its observance and of laws in
general.

The Romanian Constitution refers to these guarantees in Article 1(5),
according to which “Observance of the Constitution, of its supremacy, and the laws
shall be obligatory in Romania”, as well as in Article 142(1), according to which
“The Constitutional Court shall be the guarantor for the supremacy of the
Constitution”, while the fundamental rights and freedoms are referred to in
Chapter II.

According to the same Constitution of Romania’, the State shall be
organized based on the principle of the separation and balance of powers -
legislative, executive, and judicial®>. The Fundamental law also enshrines the
principle of the observance of the Constitution and its supremacy’. In view of
ensuring the functioning of the principle enshrining the supremacy and
binding nature of the Constitution, the framers have expressly stipulated that
the supremacy of the Constitution was guaranteed by the Constitutional
Court?, political and legal authority, independent of any other public

I As amended and supplemented by the Law on Revision of the Constitution of Romania, No.
429/2003, published in the Official Gazette of Romania, Part I, no. 758 of 29 October 2003;
republished, with updated designations and new successive numbers for the texts, in the Official
Gazette of Romania, Part I, no. 767 of 31 October 2003.

2 Article 1(4) of the Constitution.
3 Article 1(5) of the Constitution.
4 Article 142(1) of the Constitution.



Augustin Zegrean 4 Altinc1 Oturum 537

authority. The dual legal nature of the Court is explained both by the manner
of appointment of its members and by the nature of its functions. The role of
the Constitutional Court is to guarantee the supremacy of the Constitution and
support the proper functioning of the public authorities within the
constitutional relations of separation, balance, cooperation and mutual control,
in parallel with the legal effective protection of the citizens” fundamental rights
and freedoms.

Starting from the idea that constitutional justice consists of a series of
techniques that ensure the supremacy of the Constitution, as well as from the
nature of the documents that are subject to constitutional review, we can
identify several functions of this review:

- it guarantees the observance of the Constitution;

- it guarantees the separation and balance of powers within the State, as

well as the protection of human rights;

- it carries out the review of the body of laws in order to make the

Constitution prevail over laws;

- it plays the role of mediator in the political life and confirms political

changes and alternations;

- it ensures an effective expression of the Opposition;

- it recommends a unitary interpretation of the Constitution at the level

of the different legal branches, but it also adapts the Constitution and

encourages its evolution, in accordance with the social and political
changes, which proves to be useful, especially in the case of rigid
constitutions, in preventing changes that might prove to be too brutal.

According to the European pattern, through the provisions of the
Constitution, the constitutional litigation is separated from all other forms of
litigations and the question of unconstitutionality from the other aspects of a
trial, in order to be examined as a preliminary matter; constitutional court is
unique, specialized, vested with the monopoly of constitutional litigation, and
the subjects that might initiate the constitutional review are either political and
public authorities, or courts, and in some systems (not the case of Romania,
yet), the referral can come directly from the citizens.

Article 146 of the Constitution of Romania provides for 11 powers
[points a)-k)], which form the core competences of the Constitutional Court of
Romania, to which we add the possibility set out in Article 146 1) of the
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Constitution, according to which the Court’s organic law can also establish
other prerogatives. Prior to the Law on Revision of the Constitution of
Romania, in 2003, the only constitutional prerogatives of the Constitutional
Court were those set out by points a)-i) of the former Article 144. Currently, the
regulation of the Constitutional Court’s prerogatives is flexible, including,
where necessary, the possibility to vest the Court with new prerogatives,
through its organic law. Naturally, an intervention, through organic law, in a
field governed exclusively by the constitutional law, in the sense that the
competences of the controlling authority are established by the authority
controlled itself, could raise some question marks.

The most important functions of the Constitutional Court concern its
adjudication on the constitutionality of laws and other legislative acts. The
other prerogatives refer to the institution of the Head of State (the President of
Romania). An important prerogative, introduced by the revision of the
Constitution in 2003, assigns the Constitutional Court the role of arbitrator in
the case of legal disputes of constitutional nature between public authorities.
The Court plays the same role when it rules upon challenges referring to the
constitutionality of a political party. Other prerogatives concern the fact that it
sees to the observance of the procedure for the organization and holding of a
referendum, including the confirmation of its return, and that it verifies
whether the conditions are met for citizens to exercise their legislative
initiative.

The legal system is not an amorphous set of rules, all placed at the same
level, but a hierarchy based on the criterion of the legal force of the sources of
law, articulated at the top with the supremacy of the Constitution. Therefore,
the pyramidal structure of the legal system is determined by the relation
between the law and the legislative acts that are subordinated to it, but
especially by the regent position of the Constitution, whose supremacy, from
the institutional point of view, is ensured by the role of the Constitutional
Court of removing from legislation those legislative acts that do not comply
with the constitutional provisions.

A particular situation is regulated by Article 20(2) of the Constitution,
according to which, in case of inconsistency between the covenants and treaties
on fundamental human rights to which Romania is a party, and national law,
the international regulations shall prevail except where the Constitution or the
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domestic laws include more favourable provisions. The problem identified in
relation to this provision was whether the concept of “national law” was used
to designate both organic and ordinary laws, and the Constitution, or in a
narrower sense, thus including only organic and ordinary laws, and excluding
constitutional laws. Based on solid arguments of constitutional and legal
nature, the doctrine favoured the second opinion, by considering it a
consequence of the fact that the fundamental law enjoys supremacy within the
Romanian regulated system, and that its legitimacy cannot be questioned
indirectly through treaty ratification, regardless of the field that it regulates.

The constitutional doctrine has constantly identified, in Article 20(1) of
the Fundamental law, the reason behind the interpretative role of international
law in relation to constitutional provisions, whether their meaning was obscure
or ambiguous, denying a more important, supplementary, modifying or
repealing role concerning the fundamental provisions relating to the rights and
freedoms of the citizens.

But the second paragraph of Article 20 in the Constitution refers to the
priority of application of international regulations compared to internal laws,
without mentioning the position of these regulations within the Romanian
regulated system. Pursuant to Article 20(1) of the Constitution, internal laws
shall be interpreted so as to facilitate the conciliation of the national law with
the international regulations relating to human rights in any circumstances, but
where discrepancies or mismatches between the two types of protection are
irreconcilable, a compromise is not obligatorily sought, but a conflict between
norms is recognized. Article 20(2) sets as a general rule for solving this conflict
the priority of application of international regulations compared to internal
provisions. Considering the dynamics of the field of human rights, where the
evolutions are not only fast, but also spectacular, by applying this priority
automatically, there is always the risk of distorting the objective pursued by
the regulation. This is why the Constitution has enshrined the lex mitior
principle, stating that the priority of application of international regulations is
applicable only if the internal laws or the Romanian Constitution do not
include more favorable provisions in relation to the protection of human
rights.
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But, in compliance with other considerations in the doctrine, we consider
that, in the case of a conflict between an internal regulation and an
international one, especially in relation to human rights, the Constitutional
Court does not hold the monopoly of implementing the principle of the
prevalence of international regulations, the constitutional solution on the
matter addressing the authorities responsible for the implementation of laws,
especially to courts. Thus, we can meaningfully state that Article 20 is directly
applicable by courts as well, courts that do not adjudicate on the
constitutionality of the internal regulations, but dismiss their application to the
legal relations between individuals, while giving preference to the
international regulation that might offer o plus of protection to subjective

rights.

From this perspective, an optimistic signal is the fact that, in its
decisions, the Constitutional Court frequently refers to international provisions
and examples from the practice of the European Court of Human Rights, either
in relation to constitutional provisions, or exclusively relying upon

international legal regulations’.

An indirect manner of guaranteeing the rights of the citizens is
represented by the Constitutional Court’s role of mediator in the case of legal
disputes of constitutional nature between public authorities. It should be noted
that the Court is addressed for settling disputes by public authorities placed at
the “top” of the three State powers. Usually, these conflicts concern breaches of
the principle of the separation of powers, referring to interferences by certain
authorities in the competence of the one that deems itself to be affected. It
should be noted that the constitutional text states that only legal disputes (per a

contrario not political disputes) can be subject to this review. Furthermore, the

5 Such an example is the Decision of the Constitutional Court no. 208/2000, ascertaining the
unconstitutionality of an administrative procedure, prior to the judicial procedure in the field of
taxes and duties, due to an excessive duration of the procedure, and the sole reason behind the
Court’s reasoning was the requirement of a reasonable time in Article 6 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms and the relevant case
law of the Court in Strasbourg.
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Court can settle only disputes of constitutional nature, and not any other type

of disputes (for example, of budgetary or purely administrative nature).

The Constitutional Court® has stated, in relation to a legal dispute of
constitutional nature between public authorities, that it “meant concrete acts or
actions by which one or several authorities are assuming powers, prerogatives
or competences that, according to the Constitution, belong to other public
authorities, or the failure of certain public authorities, by declining their
competence or refusing to fulfill certain acts that are part of their

obligations.[...]”

The Court” has gone even further by establishing: “a legal dispute of
constitutional nature exists between two or more authorities and can concern
the content or the scope of their prerogatives as referred to by the Constitution,
which means that these are conflicts of competence, either positive or negative,
that can generate an institutional impasse”?.

By Decision no. 270/2008°, the Court has extended the impact of the
constitutional provisions, by stating that the content of Article 146 e) of the
Constitution “set the Court’s prerogative of settling, on the substance, any legal
dispute of constitutional nature between public authorities, and not only
conflicts of competence that might arise between them” .

¢ Decision no. 53/2005, published in the Official Gazette no. 144 of 17 February 2005.
7 Decision no. 97/2008, published in the Official Gazette no. 169 of 5 March 2007.

8 By the same decision, the Court stated that there was no legal dispute of constitutional nature
when “the Romanian Government did not fulfill a legal obligation during a legislative process,
ie. it did not fulfill the obligation to request the opinion of the Supreme Council of National
Defense concerning the above-mentioned decisions, which did not affect the legislative process,
by leading to an institutional impasse”.

J Published in the Official Gazette no. 280 of 15 April 2008.

10 For this purpose, the Court provided an interpretation of Article 109(2) of the Constitution,
since the different interpretations of this constitutional provision themselves had generated a
legal dispute of constitutional nature between the Public Ministry — the Prosecutor’s Office
attached to the High Court of Cassation and Justice, on the one hand, and the Parliament - the
Chamber of Deputies and the Senate, on the other hand.
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Settling such disputes with due transparency and impartiality is
important for the strengthening and development of the democratic values of
the modern society. Or, from this perspective, the case law of the
Constitutional Court has created a new field for the upholding and protection
of the fundamental rights and freedoms, based on the supremacy of the
Constitution, which justifies, to a large extent, the prestige that it enjoys today.

Finally, I cannot help noticing the positive experience in what concerns
the protection of human rights of the European states whose legislations
include the prerogative of settling unconstitutionality complaints addressed
directly to the court. It is obvious that a constitutional court is a capital factor of
the prominence of law and protection of the rights and freedoms of a State’s
citizens. Therefore, the caution that many European Constitutions, especially
east European ones, have showed in relation to this type of action seems
unjustified compared to the purpose aimed. Besides the direct closeness
between the Constitutional Court and the citizen, subject to social, economic or
political rights, such a prerogative of the constitutional court would be able to
direct its case law in a more faithful manner as concerns the realities of the law
within the society.

In conclusion, I hope that we will see a future strengthening of the
cooperation between the Constitutional Court of Romania and the
Constitutional Court of the Republic of Turkey, in a way that would allow us
to share constitutional values by sharing the experience accumulated by each
country.

Mister President, on behalf of myself and on behalf of the judges of the
Constitutional Court of Romania, I wish you good luck in strengthening the
democratic standards of the rule of law and an effective system for the
protection of human rights. Good luck for the future!



