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Sayin Baskan, Degerli Misafirler, Bayanlar ve Baylar,

Somali’deki mevcut hukuk diizeni ve sartlar hakkinda sizleri kisaca
bilgilendirmek istiyorum.

Oncelikle, Tiirk Anayasa Mahkemesi Baskani'na daveti igin kalpten
tesekkiir ediyor ve yapmis oldugu ¢ok onemli agilis konusmasi igin kendisini
kutluyorum.

Saym Cumhurbagkan1 Abdullah Giil'tin yapmis oldugu konusmay1 da
burada zikretmeden ge¢mek haksizlik olacaktir. Saymn Cumhurbagkani’nin
konusmasi temel haklar, demokratik degerler ve iyi yoOnetisim konular:
hakkinda son dénemlerde dinledigim en etkileyici konusmaydi.

Bu konusmay1 dinledikten sonra, Saymn Cumhurbaskani ve Saymn
Bagbakan Erdoganin Tiirk devletini kokiinden doniistiirmeyi nasil
basardiklarini daha iyi anladim.

Sayin Cumhurbagkani ve Sayin Basbakana Somali halkina yapmis
olduklar1 comert yardimlardan dolayr miitesekkiriz. Tiirk hiikiimetinin ve
halkinin yardimlar1 olmasaydi, binlerce Somalili bugiin hayatin1 kaybetmis
olacakt.

Bayanlar ve Baylar,
Somali'nin 1960 tarihli anayasasi temel insan haklarimi, birey

ozgiirliiklerini ve hukuk devletini giivence altina almaktaydi. Bu giivencelerin
hayata gecirilmesi i¢in gesitli mekanizmalar da olusturulmustu.

“Somali Cumbhuriyeti Gegici Federal Hiikiimeti Yiiksek Mahkemesi Bagkani
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Devletin yasama, yiiriitme ve yarg: islevlerini yerine getiren organlar
arasinda kuvvetler ayrilig1 ilkesi benimsenmisti. Yargi hizmetlerinin yonetimi,

Yiiksek Yargi Komitesi'ne birakilmist.

Bu ilkeler ve kurumlar, o giiniin sartlarinda Afrika igin oldukga ileri bir
diizeydeydi. Hatta Kenya, Tanzanya gibi komsu tilkelerde bu ilkelerin kabul
edilmesi i¢in 2008 yilina kadar beklemek gerekmistir.

Fakat 1969'daki askeri darbe ile bu anayasa maalesef uygulamadan
kaldirilmigtir. Ekim 1969'dan Aralik 1990’a kadar, 21 yil boyunca anayasa
“donduruldu”. Burada, askeri yonetim donemdeki uygulamalarin ayrintisina
girmek istemiyorum.

Ocak 1991"de askeri yonetimden daha da kotii bir felaketle kars: karsiya
kaldik: Askeri yonetimin yerini geteler, korsanlar, silahli gruplar aldu.

2004 yilinda Kenya'nin Nairobi kentinde uluslararas1 toplum tarafindan
bir baris konferansi diizenlendi. Uluslararasi toplumun da yardimiyla bir
Gecici Federal Anayasa kabul edildi.

Bu belgenin 3. maddesine gore, Gegici Federal Anayasa tilkedeki en tist
normdur. Gegici Anayasanin 1. maddesi, hukukun tstiinliigt ilkesini Somali
Devleti'nin temeli olarak kabul etmekte ve devletin anayasaya ya da kanunlara
aykir1 eylem ve islemlerinin gegersiz sayilacagini belirtmektedir.

Gecici Federal Anayasanin 5. Bolimii vatandaslarin temel hak ve
ozgiirliiklerine ayrilmigtir. Bu béliimde yasama hakki, insan onuru, kisi
guvenligi ve ozglrligi, toplant1 6zglirliigii, bilgi edinme ve basin 6zgitirligii,
orgiitlenme 6zgiirliigii, siyasal haklar, vb. glivence altina alinmustir.

Somali'de bizim karsi karsiya oldugumuz sorunlar, bugiin tartisilan
konulardan ¢ok farkli. Somali anarsi, hukuksuzluk ve yaygin sug oranlariyla
karst karsiyadir. Biz Somali'de terorizm, korsanlik ve yasadisi Orgiitlerle
miicadele ediyoruz. Ulke genelinde etkili bir idari otorite kurmaya ve diizeni
saglamaya galisiyoruz.
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Ulkemizin siirekli kitlik ve aclik tehdidi altindan bulunmast, isimizi daha
da zorlastirmaktadir. Somali’deki zor kosullardan kacgan insanlar farkli
iilkelere gitmeye calismaktadir. Pek ¢cogunuzun kendi tilkelerinizdeki Somalili
go¢menlerden haberdar oldugunuza eminim.

Somali’deki devlet makamlarina

1. Terdrizme kars: yiiriitiilen miicadelede,

2. Deniz ticaretini tehdit eden korsanlarla yapilan miicadelede,

3. Somali’de hukuku ve diizeni yerlestirme miicadelesinde,

gerekli destegin verilmemesi halinde, Somali’deki problemler diinyanin
bagska tiilkelerine de sicrayabilir.

ilginiz icin tesekkiir ederim.
Ek Bilgi:
1960 Somali Anayasasi

Bir¢ok Afrika iilkesi gibi, Somali de bagimsizligini1 1960 yilinda kazandi.
Yirtrlikteki kanunlarin ¢ogu, bagimsizlik sonrasi1 donemde hazirlandi.
Anayasa da Somali halkinin kiiltiir ve gelenekleri esas alinarak hazirlanmustir.
1960 Anayasasi inang, cinsiyet, 1irk, renk ya da siyasi goriis ayrimi
gozetilmeksizin biitiin vatandaglar igin temel haklarin giivence altina
alinmasini amaclar.

1960 Anayasasi halen iilkedeki en {ist norm ve hukukun kaynagi olmaya
devam etmektedir. Fakat askeri darbe ile uygulama dis1 birakilmigtir. Askeri
yonetim 1991 yilinda ¢okmiistiir. Izleyen donemde, 2000 yilinda Gegici Ulusal
Hikiimet kurulmustur. 2004 yilinda da Gegici Federal Hiikiimet
olusturulmustur.

Gegcici Federal Anayasa (2004)
2004 yilinda kabul edilen Gegici Federal Anayasa yurttas haklarim

diizenlemekte ve giivence altina almaktadir. Gerek hiikiimet olusumu ve karar
alma siireglerine katilim gerekse ulusal kaynaklardan yararlanma ve sosyal ve
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ekonomik haklar konularinda biitiin yurttaslarin esit haklara sahip oldugu
kabul edilmistir.

Gecgici Anayasa yasama, yiiriitme ve yargi islevlerini yerine getiren
organlar arasinda kuvvetler ayrilig: ilkesini benimsemistir. Yargi bagimsizlig
ilkesi de Anayasa ile glivence altina alinmistir.

Gecici Anayasa’min 11. maddesi federalizm ilkesi temelinde bir federal
devlet yapilanmasii éngormektedir. Anayasadaki ilkelerin hayata gegirilmesi
stireci halihazirda devam etmektedir.
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Dear Mr. Chairman, distinguished guests, ladies and gentlemen.

I would like to present a brief dissertation of the law and conditions
prevailing in Somalia.

I must with all my heart congratulate the president of the Constitutional
Court of Turkey for his invaluable opening speech he has afforded to us and
the highly invitation .

I shall be failing in my duty if I remain silent from mentioning the great
and enormous speech given by the president and head of state of Turkish
Government Mr. Abdalle Gul. It was the greatest speech in terms of
fundamental rights, democratic values and good governance that I have heard
in the last decades of my life.

No wonder that he and the prime minister Erdochan transform
fundamentally the Turkish state and have extended their generous and human
feelings to Somalia.

Without the assistance of the Turkish Government and people thousands
of Somalis would have perished by now.

Ladies and Gentlemen
The constitution of Somalia of 1960 provided for the protection of all the

fundamental human rights, freedom of the individual and the rule of law. That
constitution was organized in such a way that was designed to secure basic

" President of the Supreme Court of the Transitional Federal Government of the Republic of
Somali
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individual application to authorities to comply the requirement of constitution
and the law.

It separated the powers of the government into executive, legislative and
judiciary. Judiciary was governed and administrated separately by what was
called Higher Judiciary Committee ( HJC).

Strangely enough in the neighboring countries of Kenya, Tanzania, etc.
the doctrine introduced into their law as recent as 2008.

That constitution was by the standard of Africa higher than any of the
constitutions of the so called highly cultured African countries. But
unfortunately the 1969 Cout d’etat suspended the application of that
constitution. From October 1969 to December 1990 -21 years later that
constitution had to remain dormant. I don’t think I have to go in details of
what was happening in those 21 years.

In January 1991, unfortunately the worst of more than military rule hard
ensued occurred: the rule of mopes, warlords and the rule of gun took
dominance in the country.

In 2004 a peace conference was convened in Nairobi —Kenya by
international community. At that juncture a Transitional Federal Charter TFC
was introduced for the country with the help of international community.

In Art. 3 of that charter “ the TFC” was declared to be the supreme law of
the land ,and in paragraph 1 of the same article was stated that “ Somalia was
founded on the supremacy of the law”, and that any action of the state that is
inconsistent with the charter and the law shall be considered null and void.

Chapter 5 of the charter protects the fundamental rights and freedom of
the citizens, including right to life, human dignity, Personal liberty and
security, right to assemble, freedom of information and media, and right to
social organizations and political rights, etc.

In Somalia, the problem we face is entirely different from what we are
talking about in this conference. Somalia is faced with the opposite i.e. anarchy,
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lawlessness and wide spread of criminal impunity. We are struggling with
terrorism, piracy and non observance of the laws and rules pertaining in any
country of the world.

We are struggling with enforcing order in the country and forming an
effective administrative authority. This problem is coupled with continuous
fears of drought and famine. I am sure many of you have encountered in your
countries many Somalis in search of living.

If the Somali authority is not assisted with:

1-Defeating the terrorism in any where of the world,

2-Eliminating piracy from the commercial sea lines of the world,

3-and establishing law and order in the mainland of Somalia many
countries of the world will face the same as the Somali authority do.

Many thanks for your attention.
FYI
Somali Constitution 1960

Somalia like many other African countries has achieved it’s
independence in 1960, and most of it’s legislations were prepared during post
independence in which was enacted the Somali Constitution, based on the
Somali people’s culture and tradition to safeguard fundamental rights of it’s
citizens, regardless of their beliefs, sex, race, color and political opinion.

The constitution of 1960 remains still the only source of law of the
country, but after the coup-detat was repealed mostly those provisions which
were incompatible with the spirit of the revolution.. After the collapse of the
military rule in 1991, was introduced the TNC -Transitional National
Government -Charter of 2000 and TFG -Transitional Federal Government -
Charter of 2004
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TFG Charter 2004

The TFG Charter of 2004 is currently adopted to regulate all matters
concerning the rights of the citizens. It gives equal political rights in the
formation of the government, in the decision making and in the participation
of equal sharing of national resources, including social and economic rights.

It provides the separation of the three powers: Legislative, Executive and
Judiciary. Recognizes the independence of the Judiciary based on the
international convention.

However, it's in process a new constitution based on principles of
federalism to establish a new federal state as provided by article 11 of the TFG
Charter 2004.



