Sosyal Haklarin Anayasa Mahkemelerince
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Sayin Tiirkiye Cumhuriyeti Anayasa Mahkemesi ve AAMB Baskani,
Sayin Baskanlar,

Oturum Baskanlari,

Sayin Hakimler,

Degerli Temsilciler,

Baylar Bayanlar,

Izin verin sézlerime Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birligi'nin (AAMB) Ikinci Kongresine beni davet etmelerinden otiirii
bu Kongreyi diizenleyenlere tesekkiir etmekle baslayayim. Nepal yarg:
camiasinin Kongrenin basarisina dair en iyi dileklerini sizlere iletmek
isterim. Ayni zamanda Tiirkiye Cumhuriyeti Anayasa Mahkemesinin 52.
Y1ldoniimii oldugu i¢in, Mahkemenin Sayin Baskani Hasim Kili¢ ve tiyelerini
Anayasa'y1 korumak ve anayasal degerleri gelistirmek tizere yillar boyunca

gerceklestirdikleri fevkalade ¢alismalardan dolay: tebrik etmek isterim.

Bugiinkii sunumumda, Oncelikle Nepal Anayasasinda yer
alan ekonomik, sosyal ve kiiltiirel haklarin durumuna iliskin kisa bir
degerlendirmede bulunacagim. Ardindan, Nepal Mahkeme sisteminin
yapist ve gorevinden soz edecegim. Sonrasinda ise ekonomik, sosyal ve
kiiltiirel haklarin uygulanmas: ve kullanilmasi baglaminda karsilasilan
sorunlarin  bir degerlendirmesini yapacagim. Son olarak, haklarin
uygulanmasi i¢in nasil daha iyi bir ortamin olusturulabilecegi ve yarginin,

ayni derecedeki diger organlarin ve paydaslarin bireysel olarak ve kolektif
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olarak nasil en iyi sekilde haklarin uygulanmasina katkida bulunacaklar:

hakkinda konusacagim.

Bize uluslararasi insan haklar1 kaynaklarinin yayilmasini hatirlatan
2007 Nepal Gegici Anayasasi, yalnizca medeni ve siyasi haklar1 degil aym
zamanda ekonomik, sosyal ve kiiltiirel haklar1 da igeren ¢ok genis bir haklar
cergevesini sunmaktadir. Ortadgretim diizeyine kadar parasiz egitim hakki,
dokunulmazhigin énlenmesine iliskin hak, sosyal adalet ve giivenlik hakki,
saglikli bir cevre hakki, temel saglik hizmetlerini masrafsiz elde etme hakki,
gida egemenligi hakki, miilkiyet hakki, ¢ocugun kimlik, giivenlik hakki ve
calisma hakk: gibi bircok ekonomik, sosyal ve kiiltiirel hak da Anayasa’da
uygulanabilir haklar olarak giivence altina alinmaktadir. Tiim bu haklarin
temelinde esitlik ve ayrimcilik yapmama hakk: ve onurlu bir yasam hakki
yatmaktadir. Nepal’de ¢ok yaygin olan insan haklari sdylemi sudur ki haklarin
kapsami giderek genislemektedir.

Hepimizin bildigi {izere, haklar1 uygulama yiikiimlilii§ii Devlete
diiser. Stiphesiz, ii¢ organdan biri ve Devletin bir araci olan Yarginin
ylkiimliliigii, haklarin uygulanmas: yoniinde miimkiin olan en iyi rolii
uistlenmektir. Bunun bir sebebi de sudur ki anayasal yiikiimliiliigiin ihlali
Devletin eylemi ya da eylemsizligi nedeniyle oldugu zaman, Anayasa zarar
goren kisilere ve vatandaslara uygulanabilir bir hak olan dava agma hakkin
ongoriir. Basvuru hakki kapsamu (locus-standi) 6yle bir sekilde genisletilmistir
ki kamu yararina ¢alisan herhangi bir vatandas, Anayasa’nin giivence altina
aldig1 hak ve yetkilerden yararlanmay etkileyen ya da ihlal eden herhangi bir
anayasal, hukuki veya siyasi uyusmazligin ¢éziimii igin Yiiksek Mahkemeye

kamu yararina yonelik bir bagvuru yapabilir.

Nepal'de, Yiiksek Mahkemenin baskanlik ettigi mahkemeler; basit, ti¢
kademeli sistem icinde faaliyet gosterir. Yiiksek Mahkeme hem en yiiksek
Temyiz Mahkemesi hem de Anayasa Mahkemesidir. Bu sekilde, adaletin
nihai hakemi ve ayni zamanda Anayasa'nin koruyucusudur. Parlamento

tarafindan ¢ikarilan kanunlara ve Anayasa’ya iliskin yorumu kesindir.

Tarihi nedenlerle, Nepal, Anayasa Mahkemesi olmasim tercih
etmemistir. 60 yildan fazla bir stiredir Yiiksek Mahkeme ile caligmaktayiz.
Boylece, bu bir kolaylik ve fiili gereklilik meselesidir ciinkii insan heniiz kat
edilmemis bir yoldan ziyade islek bir yolda ytiriimekten dolay1 rahat hisseder.
ikinci olarak, Nepal'deki Yargi, zamanin zorluklarin atlatmas, siirekli gelisme
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arz eden bir kurumdur. Ve daima, ¢ogunluk¢uluga kars: olma o6zelligini
muhafaza etmistir. Bu sekilde, ortak i¢giidii, onun korunmasini kolaylastirir.
Ne var ki, Anayasa Mahkemesi olmasi yoniinde tercih yapilmamasinin
daha temel bir sebebi, maliyet ve zamamn etkin kullanma ile ilgilidir. Ciinkii
bir insan, mahkemedeki giinliik islerde bazi yasal ya da anayasal sonuglar1
olmayan bir ihtilafla nadiren karsilasir. Eger asil mahkemedeki ihtilaf askiya
almarak, yasal ve anayasal meselelerin oncelikle Anayasa Mahkemesince
¢ozlimlenmesi gerekiyorsa, bu durum davalarin sonuglandirilmasinda
gereksiz bir gecikmeye neden olabilir. Son olarak, canli olarak izlenen bir
dava, kanunun uygunlugunu (mantigini), adaleti ve dogrulugu gérmek tizere
essiz bir firsat sunar. Eger olgular ve kanunlar farkli organlarca ele alinip ayr1
tutulurlarsa, insan bazen kanunun ve Anayasa’nin yanlis anlasilmasina yol
acgacak bir durumla kars1 karsiya kalabilir. Boyle bir kavrayis bi¢imi, insanlarin
genel anlamda kavrayisinin ve begenisinin de Otesine gidebilir. Bunlar en
azindan bizim neden Anayasa Mahkemesi olmasin tercih etmeyisimizin
kendi baglamimizda kuramsal nedenleri olarak gordiigiimiiz nedenlerdir.
Kurucu Mecliste Anayasa Mahkemesinin kurulmas: yoniinde bazi sesler
olmasina ragmen, Nepal muhtemelen en iist Temyiz Mahkemesi ve Anayasa
Mahkemesi olarak iki islevi yerine getiren Yiiksek Mahkeme seklinde mevcut

yapiyla devam edecektir.

Sosyal haklarin uygulanmasina gelince, haklara iliskin uzun bir listenin
olmasinin bash basina biiyiik bir basar1 olmadig1 kanaatindeyim. Haklarin
beyaninin biraz normatif degeri olabilir, ancak bunlari yasal bir bicime
doniistiirme, faaliyete gecirme ve insanlarin bunlarin farkina varmalarina
yardimcr olma, olaganiistii onem tasir. Bu baglamda, haklarin sahiplerine
iliskin bir durum analizi elzemdir. Insanlarin farkli hayat tecriibelerinin,
kapasitelerinin ya da yetersizliklerinin oldugu dikkate almaya deger.
Insanlarin hayat tecriibeleri, kapasiteleri ve yetersizlikleri kabul edilmezse,
insanlar haklarini hayata gegirecek bir durumda olmayabilirler. Boylelikle
normatif diizeyde, esitlik ve ayrimcilik yapmama hakkina iliskin kapsamli ve
baglamsal bir kavrayis, haklarin uygulanmasi i¢in bir 6n kosul olur. Bu, Nepal
Anayasasi’nin ve ayni zamanda Nepal'in taraf oldugu uluslararasi insan
haklar1 belgesinin agik bir mesajidir. Belki bunu dikkate alarak, 2009'da Mohan
Sashankar' davasinda Nepal Yiiksek Mahkemesi, Kadinlara Kars1 Her Tiirlii

1  Mohan Sasankar karsi Hiikiimet, Bagbakan ve Bakanlar Kurulu ve Digerleri, no 3416, yil
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Ayrimciligin Onlenmesi Uluslararas: Sozlesmesi'ni (CEDAW) hatirlatarak,
ayrimciligin tanimini, haklarin inkar edilmesine ve hiikiimsiiz kilinmasina
yol acan kisitlamalari, dislanmalar: ve yasaklar: kapsayacak sekilde yapmustir.
Benzer sekilde, Prakash Mani Sharma ve digerlerin® davasinda esitligi sekli
esitlikten esasa iliskin esitlige dontistiirme ihtiyacini vurgulayarak, Mahkeme
sunu gordii ki eger farkli gruplarin ve topluluklarin tecriibeleri dikkate
almmazsa, herkes bu tiir haklardan esit yararlar géremeyecektir. Uluslararasi
insan haklar1 hukukunu uygulamadaki amag, i¢ hukuk ortaminda bu haklar:
faaliyete gecirme ve de anayasal olarak kabul edilmis normlara gii¢ saglama

olarak gortinmektedir.

Haklarin uygulanmas: igin ikinci bir 6n kosul, uygun alt yapinin
olusturulmas: ve sorumlu devlet ve devlet dis1 aktorlerce gerceklestirilecek
hizlandirma/kolaylastirmadir. Saglik, egitim, kirlilige yol agmayan ¢evre hakki
gibi bir¢ok hak, uygun altyap: yerlestirilmeden uygulanamaz. Bu, hukuki
altyapiy1 da igermektedir. Ornegin, eger calisma hakki “kanunca 6ngoriildiigii
iizere” glivence altma almir denirse, kanun yapma gerekli bir 6n kosul haline
gelir. Ne var ki, hiikiimet uygun hukuki belgeyi diizenleme ytikiimliiliigiinii
ihmal ederse, Mahkeme 6ne ¢ikar ve bunun diizenlenmesi igin talimat verir.
Prem Bahadur Khadka® davasinda, Nepal Yiiksek Mahkemesi bunu yapt: ve
hiikiimetten g¢alisma hakkmin uygulanmas: icin Anayasa’nin ongordiigii

kanunu ¢ikarmak tizere kanun tasarisin1 Parlamento’ya getirmesini istedi.

Bunun dogal sonucu, sosyal haklar ve medeni ve siyasi haklar
arasindaki bag olmustur. Bu itibarla, tiim haklar birbirine baglidir; uygulama
haklarin organik/biitiinleyici bir yorumunu gerektirir. Bu agidan Nepal
Yiiksek Mahkemesi, yine Prem Bahadur Khadka davasinda ¢alisma hakkin
onurlu yasama hakkinin temeli olarak yorumlad: ve bunu esitlik hakki,
dokunulmazhgin ve irk ayrimciliginin énlenmesine iliskin hak, cevre ve saglik
hakki, egitim ve kiiltiir hakki, kadin haklari, sosyal adalet hakk: ve ¢ocuk
haklar1 gibi bir¢ok hakla iliskilendirdi. Hiikiimetten bu agidan bakmasini ve

calisma hakkini hayata gegirmek i¢in kanun ¢ikarmasini istedi.

2063, 2066/3/3 tarihli Karar.

2 Prakash Mani Sharma ve Digerleri kars1 Basbakanlik ve Bakanlar Kurulu ve Digerleri, (sagir
kisilerin davasinda egitim haklar1) no 0283, y1l 2063, 16 Nisan 2008 tarihli Karar.

3 Prem Bahadur Khadka ve Digerleri kars1 Hiikiimet, Bagbakan ve Bakanlar Kurulu, (calisma
hakki ile ilgili dava) (no 066-WO-07193, 2065/9/23/4 tarihli Karar)
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Sosyal haklarin uygulanmasinda daha onemli bir mesele, kapasite
gelistirmedir. Bu, sosyal adaleti temin etmek icin gereklidir. Otekilestirilmis
bir toplulugun pozitif ayrimecilik yoluyla biitiine dahil edilmesi, katilmasi ve
entegre edilmesi, bunun ¢ok 6nemli unsurlaridir. Nepal'de bolgeler ve sosyal
gruplar arasindaki biiyiik fark ve de Nepal’in insani gelismislik endeksinde
¢ok diisiik olan genel performans: (Diinya ortalamas: 0.534 iken Nepal'de
0.509) dikkate alinirsa, kapasite artirmaya yonelik politika olusturma istenir
hale gelmistir. Insanlar bilgisizse demokrasi aydinlik olamaz. Insanlarin
insani gelismislik endekslerinde son derece yetersiz kalip yine de ekonomik,
sosyal ve kiiltiirel haklar agisindan zengin olmalar1 miimkiin olamaz. Boyle
bir durum sosyal haklar ve sosyal adalet safsatasi anlamina gelir. Haklar
ciddiye alinacaksa, Devletin haklar1 koruma, haklara saygi gosterme ve
haklarin gerceklestirilme diizeyini artirma yiikiimliiltiglinii almalar1 gerekir.
Bu baglamda, Mahkemenin, duruma gore, haklarin agiklayani, koruyucusu
ve kolaylastirani olma roliinii iistlenmesi gerekir. Hal boyle olunca, insanlarin
katiiminin nasil artirilacagl ve haklarin gergeklestirilme diizeyinin nasil

ylikseltilecegi, bir milyar dolarlik bir sorudur.

Her hukuk, altyapr ve kaynaklar gerektirir. Ayrica sorumlu
(hesap vermede sorumlu) kurumlar da gerektirir. Altyap1 ve kaynaklar
saglanmamissa, mahkeme miidahale edebilir ve kurumlarin kendi
aralarinda (inter-se) diizenlemeler yapmasi yoniinde yonergeler ¢ikarabilir.
Bu tiir durumlarda yargi miidahalesi, yetkiden ziyade sorumluluk nedeniyle
olur. Belirli bir durum ya da meselenin ivediligi bunu gerektirebilir. Prakash
Mani Sharma ve Digerleri* davasinda Nepal Yiiksek Mahkemesi, haklarin
uygulanmasinin altini gizerek, tireme haklarinin gergeklestirilebilmesi i¢in
saglik/spor tesisleri ve altyapmin olusturulmas: yoniinde talimat verdi.
Benzer sekilde, Baajuddin Minya ve Digerleri® davasinda, Mahkeme, iirtinleri
Park hayvanlarinca tahrip edilmis olan insanlarin gida hakkimi tanimanin

yaninda, tazminat islemleri i¢in yonerge cikardi.

Ancak ¢ikarilan kanunlar eksik oldugunda ya da anayasal beklentileri
karsilamadiginda ya da kolaylastirmak yerine, haklardan yararlanmaya

4 Prakash Mnai Sharma ve Digerleri kargs1 Hiikiimet, Basbakanlik ve Bakanlar Kurulu ve
Digerleri, no 064-WO-0230.

5 Bajuddin Minhya ve Digerleri karsi Hiikiimet, Bagbakan ve Bakanlar Kurulu, (Koshi
Tappu Tabiat Alanindaki hayvanlarca iir{inlerin tahrip edilmeleri) no WO-0338, yil 2064,
2065/11/5/2 tarihli Karar.
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engel teskil ettig¢inde veya mevcut anayasal ya da yasal normlara ters
diistiigiinde, bir baska durum ortaya ¢ikar. Boyle bir durumda, Mahkeme
ek rehber ilkeler yaymlar veya kanunun yetkiyi astigimi (ultra vires) beyan
eder. Birgok durumda Mahkeme, anayasal ve yasal normlara saygiy1 temin
ve hak sahiplerinin haklarindan yararlanmalari i¢in izlenecek talimatlar ya da

uygunluk kararlar1 yayinlar.

Kisacasi, Nepal yargisi sosyal haklarin uygulanmasina yonelik olarak
hukuki gareler iiretme hususunda ¢ok yonlii bir strateji benimsemistir. Bir
kanun haklara ters diistiigii zaman, Mahkeme kanunun yetkiyi asan (ultra
vires) bir kanun oldugunu beyan eder. Kanun yoklugunda, kanunda eksik
hususlar oldugunda veya kanunu uygulayacak kurumlarin yoklugunda
ya da mesele egitim veya farkindalik meselesi olunca, Mahkeme eksikligi
gidermek igin yonerge niteliginde kararlar da vermistir. Izleme ve geri
bildirimde bulunma mekanizmasina yonelik devam eden mahkeme emirleri
niteligindeki hiikiimler, adalete bagvuruyu kolaylastiracak gegici yardim/
telafi temin etmeye yonelik kararlar, Mahkemenin izledigi diger stratejilerdir.
Agir bir ihlal meydana geldiginde magdura zararinin veya kaybinin iade
edilmesinin gerektigi anlasilmaktadir; yalnizca hakkin beyani sézde baglilik

(riyakarlik) anlamina gelir.

Glintimiizde, sosyal haklarn korunmas: hususunda Nepal Yiiksek
Mahkemesinin olumlu roliine ragmen, ne var ki, sosyal adalet hukuku

Ornegin su sorunlarin sikintisini ¢gekmektedir:
e Ayni diizlemdeki gruplarin zihniyetindeki direng;
e Kaynak kitligi;
¢ Uygun iletisim, bilgi yayma ve inang eksikligi;

o Ilgili gérevlinin hesap verecegine dair bir endisesinin, korkusunun

olmamasi; ve

e Uygulama asamasinda sivil toplum aktdrlerinin tarafinda
kigéormemezlik/rahatlik.

Her ne sebeple olursa olsun mahkeme kararinin uygulanmamasinin cok
tehlikeli bir olay oldugu kanaatindeyim. Hakimler dogal olarak kararlarinin
uygulandigini gormek isterler. Bu onlarin ortak psikolojisidir. Ve kararlarmin

uygulanmayacagini anladiklarinda, talimat/emir vermekte tereddiit ederler.
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Uymama, boylelikle, hakimler arasinda bir oto sansiir ortamina yol agar. Bu,
ayni zamanda yargl miiessesesinin etkinligine yonelik stipheci bir yaklasima
sebep olur. Bu, sosyal haklarin korunmasi ile ilgilenen herkes igin ortak bir

kaygidir.

Son olarak, benim ag¢imdan, Mahkemenin sosyal haklarin
korunmasindaki rolii,anayasal yiikiimliiliigii ve oynamasi beklenen
rolii baglaminda anlasilmas:i gerekir. Meselenin ivediligi miidahaleyi
gerektirdiginde, yargiy: ytirtitme erkinin yerine gectigi ya da ytirtitme erkiyle
rekabet ettigi seklinde géormek anlamsizdir. Ciinkii yarg: miidahalesi genelde
yliriitmenin eylemsizligi yiiziinden olusan boslugu doldurmak igin vardir.
Eger demokrasi uygun sekilde islerse, boyle bir durum en aza indirgenebilir.
Ne var ki, giiniimiizdeki mevcut duruma gore, demokrasi dogum sancisi
cekmektedir ve haklarmn kullanilmasi halen kurulan bir hayaldir. Demokratik
kurumlar olgunlasma siirecindedir. Eger demokrasi kalkinma ile desteklenir
ve eger demokrasi ve kalkinma karsilikli olarak birbirini gli¢lendirir ve
birbirine giliven verirse, esasen eylemsizlik nedeniyle olusmus kurumlar
arast baski en aza indirgenecektir. Boylece, Devletin ayni derecedeki kollar:
arasinda performansa dayali diyalojik iliski daha istenir durumdadir. Bu
baglamda, Parlamento, anayasal olarak giivence altina alinmis haklarin
ruhuna uyan kanunlar ¢ikararak siireci baslatabilir. Yiiriitme, kaynaklar
tahsis ederek ve kanunlari uygulayan kurumlar1 olusturarak; Yargi ise
insanlara ekonomik refahi ve sosyal adaleti temin etme y6niindeki anayasal
amagclar1 karsilamak iizere kanunlari uyumlu bir bigimde yorumlayarak
katkida bulunabilir. Anliyorum ki bu sekilde, haklarm pratigi icin daha iyi
bir gerceve olusturulabilir ve de yargi, onunla ayn: derecedeki diger erkler ve
paydaslar bireysel olarak ve kolektif olarak bunlarin uygulanmasina katkida

bulunabilirler.

Beni dinlediginiz i¢in tesekkiir ederim.






Protection of Social Rights by Constitutional
Courts

Kalyan Shrestha
Justice at the Supreme Court of Nepal

Hon. President of the Turkish Constitutional Court and the AACC,
Hon. Chief Justices,

Chairpersons,

Hon. Justices

Distinguished Delegates

Ladies and Gentlemen,

May I begin by thanking the organizers for inviting me to the Second
Congress of the Association of Asian Constitutional Courts (AACC). I have
brought with me the best wishes of the Nepali judiciary for the success of
the Congress. As it also happens to be the 52 Anniversary of the Turkish
Constitutional Court, I would like to congratulate its president Hon. Hasim
KILIC and member justices for the wonderful work you have done over the

years to protect the Constitution and foster its values.

In my presentation today I will first give you a quick view of the
landscape of economic, social and cultural rights encapsulated in the
Nepali Constitution. Then I will discuss about the structure and function
of the Nepali court system. This follows a review of the challenges facing
implementation and enforcement of economic, social and cultural rights.
Finally, I will also argue how a better situation for the enforcement
of rights can be created and how best the judiciary, other coordinate
branches and stakeholders individually and collectively contribute to
their enforcement.
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Echoing to the spread of international human rights instruments, the
Interim Constitution of Nepal 2007 embodies a very bold framework of rights
that includes not just civil and political rights, but also economic, social and
cultural rights. A host of ESC rights such as the right to free education up to
secondary level, the right against untouchability, the right to social justice and
security, the right to a healthy environment, the right to basic health services
free of cost, the right to food sovereignty, the right to property, the right of the
child to identity, security and the right to employment and appropriate labor
exercise are also guaranteed as enforceable rights in the Constitution. At the
root of all these rights lie the right to equality and non-discrimination and
the right to a dignified life. So much popular is the human rights discourse in

Nepal that the canvas of rights seems ever expanding.

As we all know, the obligation to enforce rights lies with the State. Being
one of the three organs, and an instrumentality of the State, it is no doubt the
obligation of the Judiciary to play the best possible role for the enforcement of
rights. This is so also because the Constitution provides affected persons and
citizens an enforceable right to file the case where breach of constitutional
obligation occurs due to action or non-action of the State. The locus-standi is
widened in such a way that any public spirited citizen may bring a public
interest petition to the Supreme Court for the resolution of any constitutional,
legal or policy related disputes that violates or affects the enjoyment of right
and entitlements guaranteed by the Constitution.

Nepal operates under a simple three-tiered system of courts headed by
the Supreme Court. The Supreme Court is both the highest Court of Appeal
and the Constitutional Court. That way, it is the final arbiter of justice as well
as the custodian of the Constitution. Its interpretation of the Constitution and
laws enacted by the Parliament is final.

For historical reasons, Nepal has not opted for a Constitutional Court.
It is more than 60 years now that we have been working with the Supreme
Court. Therefore, it is a matter of convenience and practical exigency, for
one feels comfortable to walk on the beaten path rather than a path not yet
taken. Secondly, the Judiciary in Nepal is a continuous organization that has
survived the vicissitudes of times. And all along, it has maintained its counter
majoritarian trait. So, common instinct favors its protection. However, a

more fundamental reason for not switching over to Constitutional Court
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pertains to cost and time efficiency. Because, in everyday court business
one hardly comes across any dispute that does not have some legal or
constitutional ramifications. If legal and constitutional issues are to be first
resolved by a Constitutional Court by keeping the dispute in regular court in
abeyance, it may cause unnecessary delay in the resolution of cases. Finally,
a live case provides a unique opportunity to examine justness, fairness and
reasonableness of the law. If fact and law are segregated and handled by
different organs, one may sometimes come across a situation that gives rise to
inaccurate understanding of law and the Constitution. A compartmentalized
understanding may also go beyond general comprehension, affordability
and liking of the people. This is at least what we feel in our context to be the
theoretical reasons for not switching over to the Constitutional Court. Despite
the fact that there are some murmurings in the Constituent Assembly for its
establishment, Nepal is likely to work with the current structure headed by
the Supreme Court that performs the twin function of the highest Court of

Appeal and the Constitution Court.

Coming to the enforcement of social rights, I am of the view that
having a long list of rights in itself is no big achievement. The declaration of
rights may have some normative value but transforming them into a legal
format, operationalizing and helping people to realize them are of paramount
importance. It is in this context that a situation analysis of bearers of rights
is essential. It is worth noting that people have different life experiences,
capacities, or disabilities. They may not be in a position to realize the rights
unless their life experiences, capacities and disabilities recognized. At the
normative level therefore, an expansive and contextual understanding of
the right to equality and non-discrimination becomes a pre-requisite for the
enforcement of rights. This is the clear message of the Nepali Constitution as
well as international human rights instrument of which Nepal is the party.
Perhaps taking note of this, the Supreme Court of Nepal in Mohan Sashankar’
in 2009, echoing CEDAW gave the definition of discrimination to include
prohibitions, exclusions and restrictions leading to denial and nullification
of rights. Similarly, in Prakash Mani Sharma and others’emphasizing the need

1  Mohan Sasankar v GoN, Prime Minister and Council of Ministers and Others, Writ no 3416
of the year 2063, decision dated 2066/3/3.

2 Prakash Mani Sharma and Others v Office of the Prime Ministers and Council of Ministers
and Others,(education rights of deaf persons case) Writ no 0283 of the year 2063, Decision
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to transform equality from formal to substantive equality, the Court observed
that if experiences of different groups and communities were not adjusted,
not all would be able to take equal benefits of such rights. The objective of
invocation of international human rights law submittedly seems to transform
and operationalize them in the domestic legal setting, and also provide vitality

to constitutionally inscribed norms.

A second pre-requisite for enforcement of rights is the creation of
suitable infrastructure and facilitation by responsible state and non-state
actors. A host of rights such as the right to health, education, pollution-free
environment etc. cannot be enforced without suitable infrastructure being
in place. This also includes legal infrastructure. For instance, if the right to
employment is guaranteed “as provided by law” the enactment of the law is
a necessary precondition. However, if the government of the day neglects
to fulfill its obligation to enact suitable legal instrument, the Court comes
forward and issues orders for its enactment. In Prem Bahadur Khadka® the
Supreme Court of Nepal did the same and asked the government to introduce
the Bill in the Parliament to enact the law envisaged by the Constitution to
enforce the right to employment.

A corollary to this is the inter-linkage between social rights and civil
and political rights. As such, all rights are interlinked; enforcement demands
an organic/integrative interpretation of rights. Looking into this aspect, the
Supreme Court of Nepal in the same case of Prem Bahadur Khadka interpreted
the right to employment as constitutive of the right to live with human dignity
and linked it with a host of rights such as the right to equality, the right against
untouchability and racial discrimination, the right to environment and health,
the right to education and culture, the right of women, the right to social
justice and the right of the child. It asked the government to look into this

aspect and enact the law to operationalize the right to employment.

A more fundamental question in the enforcement of social rights is
capacity building. This is essential for ensuring social justice. Inclusion,

participation and mainstreaming of the marginalized community through

dated 16, April 2008.
3 Prem Bahadur Khadka and Others v GoN, Prime Minister and Council of Ministers, ( case
relating to the right to employment) (Writ no 066-WO-07193, decision dated 2065/9/23/4)
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positive discrimination are its vital components. Given the huge disparity
existing in Nepal between regions and social groups, and a very low overall
performance of Nepal in the human development index (i.e. 0.509 whereas the
global average is 0.534) policy formulation for capacity building is desirable.
Democracy cannot be literate if people are illiterate. People cannot be rich in
terms of ESC rights and yet remain abjectly poor in the human development
indices. Such a situation amounts to a mockery of social rights and social
justice. Therefore, if rights are to be taken seriously, the State institutions
should take the obligation to protect, respect and increase realization level
of rights. In this context, the Court, depending on the situation, should play
the role of explainer, protector and facilitator of rights. This being so, how to
increase the participation of the people and how to enhance the realization

level is a billion dollar question.

Every law requires infrastructure and resources. It also requires
accountable institutions. Despite the law being in place, if infrastructures and
resources are not provided, the court may intervene and issue guidelines for
making inter-se arrangements. The judicial intervention in such situations
comes by way of responsibility rather than authority. A specific situation or an
urgency of the matter may call for this. The Nepali Supreme Court in Prakash
Mani Sharma and Others*(uterus prolapse case) highlighting the enforcement
of rights, issued order for the creation of infrastructure and physical facilities
so that reproductive rights could be realized. Similarly, in Baajuddin Minya and
Others,’the Court, whilerecognizing the right to food of the people whose crops

were destroyed by Park animals, issued guidelines for processing compensation.

Yet another situation occurs when enacted laws are incomplete, or
when they do not meet constitutional expectations, or instead of facilitating,
obstruct the enjoyment of rights or go against existing constitutional or legal
norms. In such a situation, the Court issues supplementary guidelines or
declares laws ultra vires. In several cases, the Court also issues compliance
orders or follow up orders so that constitutional and legal norms are abided
by and the right holders enjoy their rights.

4 Prakash Mani Sharma and Others v GON, Office of the Prime Minister and Council of
Ministers and Others, Writ No 064-W0O-0230.

5 Bajuddin Minhya and Others v GoN, Prime Minister and the Council of Ministers,
(destruction of crops by wild animals from Koshi Tappu Wildlife Reserve)Writ no WO-0338
of the year 2064 decision dated 2065/11/5/2.
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In a nutshell, the Nepali judiciary has employed multi-pronged
strategy in designing remedies for the enforcement of social rights. Where
a law goes against the rights, the Court declares the law ultra-vires. In case
where law is absent or where it is incomplete or institutions to implement the
law is absent, or where education or awareness is the question, the Court has
issued directive orders to make up the deficiency. Orders such as continuing
mandamus for monitoring and report back mechanism, orders for providing
interim relief/compensation to facilitate recourse to justice are other strategies
followed by the Court. It is felt that where gross violation occurs, the victim
should be compensated; mere declaration of right would only amount to be

a lip service.

Today, despite the positive role of the Supreme Court of Nepal in the
protection of social rights, however, the social justice jurisprudence suffers

from challenges such as:
e Resistance mindset of the coordinate wings;
e Scarcity of resources;

e Lack of proper communication, information dissemination and lack
of faith;

e Lack of fear that the concerned official will be made accountable; and
e Complacency on the part of civil society actors in implementation.

I am of the view that non-enforcement of the decision of the court, for
any reason whatsoever, is a very dangerous phenomenon. The judges naturally
want to see their decisions implemented. It is their common psychology. And,
when they feel that the decisions will not be implemented they hesitate to issue
orders. Non-compliance, thus, engenders an environment of self-censorship
among the judges. This also gives rise to skepticism of the effectiveness of the
institution of the judiciary. It is a common worry for all of us involved in the

protection of social rights.

Finally, in my view, the role of the Court in the protection of social rights
needs to be understood in the context of its constitutional obligation and the
role it is supposed to play. When urgency of the matter calls for intervention
it is futile to view judiciary as competitor or displacer of executive authority.

This is because judicial intervention generally comes to fill the void created
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by executive inaction. If democracy works properly such a situation may
be minimized. However, as the situation exists today, democracy is passing
through natal pain; and the enjoyment of rights is still a cherished dream.
Democratic institutions are in the process of getting maturity. If democracy is
supplemented by development, and if democracy and development become
mutually reinforcing and reassuring, inter-organ pressure created mainly
due to in-action will be minimized. Therefore, a performance based dialogic
relation between coordinate wings of the State would be more desirable. In
this context, the Parliament can start the process by enacting laws in tune with
the spirit of constitutionally guaranteed rights. The Executive can contribute
by allotting resources and creating institutions that implement laws and
the Judiciary by harmoniously interpreting them to meet constitutional
aspirations of securing to the people economic well being and social justice. I
feel, this is how a better situation for the enforcement of rights can be created
and the judiciary, other coordinate branches and stakeholders individually

and collectively contribute to their enforcement.

I thank you for your kind attention.
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