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Sayin Asya Bolgesi Anayasa Mahkemeleri ve Muadil Kurumlar
Baskanlari,

Sayin Temsilciler,

Baylar Bayanlar,

Her seyden oOnce, Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
52. Yildoniimiiniin de kutlandigi Asya Anayasa Mahkemeleri ve Muadil
Kurumlar Birliginin (AAMB) 2. Kongresine iligkin bu bdlgesel toplantiya
yonelik olarak sahsima ve Tayland Anayasa Mahkemesi Hakimlerine yapilan
bu davetten otiirii Tiirkiye Cumhuriyeti Anayasa Mahkemesine Tayland
Anayasa Mahkemesi adina en igten tesekkiirlerimi ifade etmek isterim.
Bize gosterilen comertlik ve ozellikle bu giizel iilkeyi ve ayrica bu diinyada
hem Avrupa hem de Asya kitasinda topragi olan tek sehir olan Istanbul'u
ziyaret etme firsatia sahip oldugum igin son derece minnettarim. Bu 6zellik,
bati ve dogu diinyalarini birbirine baglayan nokta olan bu biiyiik sehre
has bir ozelliktir; diinya mirasi listesinde yer alan doga harikasindan, yani

Kapadokya’dan bahsetmiyorum bile.
Sayin Asya Bolgesi Anayasa Mahkemeleri ve Muadil Kurumlar
Baskanlari,

Sayin Temsilciler,

Baylar Bayanlar,

Bu toplantinin konusu olan insan haklarinin korunmasina iliskin

sunumuma baslamak isterim. Insan haklarimnmn korunmasiyla ilgili ve biiytiik
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Onemibulunan bir belge olan Tayland Krallig1 Anayasasi'na, Buddhist Era 2550
(M.S. 2007), atifta bulunarak bunu yapmak isterim. Anayasa’nin 3. kisminda
insan haklarinin korunmasini diizenleyen hiikiimler vardir. Anayasa, sosyal
haklarin Anayasa Mahkemesince korunmasimi (Bashik A) ve de haklarin
insanlarin dogrudan eylemi ile korunmasmi (Baslik B) ongormektedir.
Gecmiste, Insan Haklar1 Evrensel Bildirisi kapsaminda belirtilen ilkeler de,
mevcut Anayasa dahil, tim taslak Tayland Anayasalarinda ongoriilmiistiir.
Mevcut Tayland Anayasasi hiikiimleri, Insan Haklar1 Evrensel Bildirisi
kapsaminda birkag boliimde belirtilen ilkeleri yansitir. insan Haklari Evrensel
Bildirisi, esasen 4 boliimden olusur ve bu boliimler soyledir: Boliim 1 Temel
[lkeler, Boliim 2 Medeni ve Siyasi Haklar, Boliim 3 Ekonomik, Sosyal ve
Kiiltiirel Haklar ve Boliim 4 insan Haklarinin Korunmasina Dair Giivencelerin
Olusturulmast ile Tlgili Kisilerin, Toplumun ve Devletin Gorevleri. Bildiri ile
son derece 6nemli bir ilke, yani bireylerin hak ve hiirriyetlerinin korunmasi
ve bunlara sayg1 ilkesi ifade edilmektedir. Bu ilkeye mevcut Anayasa’da yer

verilmistir.

Sunumumun ilk boliimiinde, Anayasa Mahkemesince saglanan sosyal
koruma meselesini Tayland Kralligi Anayasas1 kapsaminda ongoriildiigii
tizere ele almak isterim. 1. kissmda “insanlarin insan onuru, haklari, hiirriyetleri
ve esitligi korunur” seklindeki 4. madde ve “Tayland halki, asla, cinsiyet ve dine
bakilmaksizin, bu Anayasa kapsaminda esit korumadan yararlanir” seklindeki 5.
madde olmak {izere insan haklarmin korunmas: ilkesine gonderme yapan
2 madde vardir. Tayland Halkinin Hak ve Hiirriyetleri olan 3. kisim ayrica,
devlet erklerinin tiim kullanicilar: {izerinde baglayici bir etki ve koruma
saglar. Bu, “Acik veya zimni olarak bu Anayasa kapsaminda ya da Anayasa
Mahkemesinin bir karari ile taninan hak ve 6zgiirliikler korunmakta olup, kanunlarin
ctkarilmasinda, wygulanmasinda ve yorumunda, anayasal kurumlar ve devlet
daireleri dihil olmak iizere Millet Meclisi, Bakanlar Kurulu ve mahkemeler iizerinde

dogrudan baglayicidir” seklinde ifade edilen 27. maddede goriiliir.

Daha sonra, Anayasa Mahkemesinin haklarin sosyal anlamda
korunmas: hususundaki roliinii ele almak isterim. Bu, 2 bigimde goriiliir.
flk olarak, Anayasa kapsaminda taninan hak ve 6zgiirliiklere iligkin bir ihlal
olmas1 durumunda hukuk yoluna basvuru hakki, “bir insan bagkalarinin hak
ve oOzgiirliikleri ihlal edilmedigi, Anayasa’nin cignenmedigi, ya da halkin ahlak
ve adabma aykir: olmadi$1 nispette, kendi hak ve 6zgiirliiklerini kullanabilir. Bu

Anayasa kapsaminda taninan hak ya da 6zgiirliigii ihlal edilen bir kimse, hukuk
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yoluna bagvurmak iizere veya yasal islemlerde kanit olarak kullanmak iizere bu
Anayasa hiikiimlerine dayanabilir.” seklindeki 28. madde kapsaminda temin
edilir. Tkincisi ise, 154. madde kapsaminda yayinlanmadan 6énce bir kanun
teklifinin anayasal denetimi olan “soyut norm denetimi” bi¢ciminde ve 211.
madde kapsaminda 6ngoriildiigii tizere hali hazirda ytriirliikte olan bir
kanunun anayasal denetimi olan “somut norm denetimi” biciminde Anayasa
Mahkemesinin sagladig1 sosyal korumadir. Somut norm denetimi yoluna,
hukuk yoluna bagvuru hakkinin kullanilmasi yoluyla gidilir veya bu denetim
mevcut Anayasa'nin 245. maddesi ya da 257. maddesi kapsaminda Kamu
Denetgisi (Ombudsman) ya da Ulusal Insan Haklar1 Komisyonu araciligiyla bir
sikayette bulunma hakkinin kullanilmas1 dahil, gesitli vasitalarla mahkemeye

getirilen bir iddia seklinde olur.

Ayrica, mevcut Tayland Anayasasi, 212. maddede “Bu Anayasayla
tanman hak ya da 0zgiirliigii ihlal edilen bir kimse, bir kanun hijkmiiniin Anayasaya
aykirt oldugu ya da uygun olmadigr yoniinde bir hiikiim verilmesi icin Anayasa
Mahkemesine basvuru yapabilir” seklindeki diizenleme ile insanlarin dogrudan
erisimine izin vermek suretiyle insan haklarinin korunmasini taniyan ilk
Anayasa’dir. Bu, Anayasa Mahkemesi oniinde dogrudan dava agma hakki

verilmesi olarak goriilmektedir.

Insan haklarma yonelik korumanin Anayasa Mahkemesi tarafindan
gelistirilmesi yoniindeki temel anayasal hiikiim, Millet Meclisi, Bakanlar
Kurulu, Mahkemeler ve diger devlet organlar {izerindeki mutlak baglayici
etkiyi tanryan 216. maddedir. Buna gore, Anayasa Mahkemesi insanlarin temel
haklarin1 ve hak ve ozgiirliiklerini koruma etkisi olan bir hiikiim verince,
boyle bir hiikiim derhal gecerli olur ve bir devlet kurumu ya da kurulusuna

karsi ileri stirtilebilir.

Kadin ve erkeklerin esit haklarini herhangi bir kanun hiikmiiniin
ihlalinden koruma hususunda Anayasa Mahkemesinin oynadig1 rolleri
yansitan bir Anayasa Mahkemesi hiikmiine iliskin bir 6rnek verecegim.
Tayland’in genelde kadin ve erkeklerin esitligine iliskin herhangi bir sorunla
karsilasmamasina ragmen, erkeklere kiyasla kadinlara daha az hak veren
bazi kanun hiikiimleri halen mevcuttur. Bu, 21/2546 (2003) sayii Anayasa
Mahkemesi Kararinda goriilmektedir. Onceden, Soyadi Kanunu'nun 12.
maddesi, evli bir kadmin sadece esinin soyadini kullanmasini gerektiren,

uyulmasi zorunlu bir hiikiimdii. Bagvuran, bdyle bir hitkmiin Anayasa’ya
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aykirilig1 iddiasini Anayasa Mahkemesi 6niine getirdi. Anayasa Mahkemesi,
hiikmiin Anayasa’ya uygun olmadigini kabul etti ve boylelikle infaz edilemez
oldugunu agikladi. Bu kararin kadinlara ya evlenmeden onceki soyadini
muhafaza etme ya da esinin soyadini kabul etmeyi gondiillii olarak se¢me
hakkimi verme etkisi oldu. Ik kez bu hak bir Anayasa Mahkemesi karari
ile tanind1. Millet Meclisi ardindan, uygar uluslara benzer bir uygulama
olarak, evlendikten sonra kadinlarin unvanlarmi (kullandiklar1 6n ekleri)
degistirme ya da muhafaza etmelerini, yani ya “Miss.” (Evlenmemis Bayan)
ya da “Mrs.” (Evli Bayan) unvanlarini kullanmalarini se¢me hakkini tanimak
iizere kanunda degisiklik yapilmasina iliskin bir kanun ¢ikardi. Anayasa
Mahkemesi kararinin mevzuatta bu degisiklige sebep oldugu inkar edilemez.

Su anda gorev yapmakta olan Anayasa Mahkemesi hakimlerinin
gorevleri siiresince ele alinan yakin ge¢misteki bir diger davada, kadin ve
erkeklerin esitligi 17/2555 (2012) sayili Anayasa Mahkemesi Kararinda bir
kez daha yinelendi. Bu kararda, Mahkeme, Gelir Yasasinin 57. maddesinin
2. fikrasinda ve 5. fikrasindaki hiikiimlerin Anayasamin 30. maddesine
aykirt olduguna ya da uygun olmadigia hiikmetti. Daha 6nce, Tayland
kanunu kapsaminda, uygulanabilir gelir vergi orani tespit edilirken kadinin
(esin) deger bigilebilir gelirinin erkegin (esin) gelirine dahil edilmesi ve
erkegin (esin) vergi beyan1 vermekle yiikiimlii olmas1 gerekmekteydi. Sonug
olarak, erkek ve kadin (esler), evlilik Oncesi ayr1 ayri beyan vermesiyle
ya da evlenilmedigindeki durum ile kiyaslandiginda daha yiiksek vergi
ylikiimliilitklerine tabi olmaktaydilar. Kadinlara ve erkeklere esit sekilde
muamele edilmedigi ve evli olanlara haksiz yere ayrimcilik yapildig1 acikti.
Bu vergi hukukunun mabhiyeti, belirli ciftlerin vergi yiikiimliiliiklerini
asgariye indirmek icin evliliklerini kayda gegirmesini engelledi. Bunun aile
hukukunun basarili sekilde uygulanmas: iizerine bir etkisi oldu. Anayasa
Mahkemesi, kadinlar ve erkekler arasindaki esitlik ilkesine aykirihiklar
nedeniyle ve Anayasa kapsaminda belirtildigi iizere, evlilik sonras: aile
durumundaki farkliliklara dayanarak bunun (hiikmiin) bir kisiye kars1 haksiz
ayrimcilik olmasi nedeniyle, hitkmiin Anayasa’ya aykirt olduguna veya
uygun olmadigina hiitkmetti. Bu kararin bir sonucu olarak, evli bir kadin simdi
esinden ayr1 bir vergi beyannamesi verebilir. Boylece, Anayasa Mahkemesi
kararmmin yalnizca kadinlarin ve erkeklerin esitligini korumakla kalmayip,

aile kurumunun giiclendirilmesi agisindan da faydali oldugu soylenebilir.

Ayrica, 3/2552 (2009) sayili, bir kimsenin devlet ve toplumla beraber
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¢evrenin korunmasina katilim hakkini koruyan Anayasa Mahkemesi kararini
bir baska Ornek olarak vermek isterim. Bu karar, bir kimsenin devlet ve
toplumla beraber ¢evrenin korunmasina katiim hakkinin korunmasma
iliskin 6nemli bir ilkeyi ortaya koydu. Bundan 6nce, ne yerel bir toplulugun
haklarina iligskin agik bir koruma ne de bir toplulugun ortak miilkiyeti ya da

dogal kaynaklarina iliskin bir ilke vardi.

Yukaridakisunumdansunu6zetlediyebilirimki AnayasaMahkemesinin
yalnizca anayasal hiikiimleri harfi harfine anlamlarin1 uygulamakla kalmayip
insan hak ve 6zgiirliiklerini korumasi kadar insan haklarinin giincel gelismeler
1s181inda gergeklestirilmesini saglamada onemli bir gorevi vardir. Bu yiizden,
Anayasa Mahkemesinin insan haklarmin korunmasindaki rolii, cesitli
iilkelerde insan haklarinin korunmas: ve hukukun istiinliigii kapsaminda
demokrasinin gii¢lendirilmesi agisindan 6nemlidir. Tayland Krallig1 Anayasa
Mahkemesi, “hukukun iistiinliigiine baglhlik, demokrasinin savunulmasi, insanlarin
hak ve 6zgiirliikleri icin sayg1” seklindeki ilkesinde (motto) ifade edildigi iizere,
bu gayeye bagh kalip, bu gayenin 6nemini tam anlamiyla kavramaktadir.
Kald1 ki Anayasa Mahkemesi evrensel toplumun bir parcasi oldugunu ve
bu nedenle kiiresel egilimlerle uyumlu olmak zorunda oldugunu kabul
eder. Anayasa Mahkemesi, Asya Anayasa Mahkemeleri ve Muadil Kurumlar
Birliginin de bir {iyesidir ve bu sebeple, bu Kongre'ye katilma firsat: bulmustur.
Tayland Anayasa Mahkemesi, evrensel diizeyde esdegerleriyle birlikte ayn
seviyede yer almak icin bu oturumlarda edinilen bilgileri zamana uymayan
alanlarin modernlestirilmesi amaciyla alcakgoniilliilitkle uygulayacaktir.
Tayland Anayasa Mahkemesi, hem Tayland halkinin hem de insanlarin temel

haklarmin korunmasina iligkin kolektif ¢calismadaki roltinii inkar edemez.

Son olarak, beni dinlediginiz igin size bir kez daha tesekkiir etmek
isterim. Tesekkiir ederim.
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Before all else, on behalf of the Constitutional Court of Thailand, I would
like to express my sincerest gratitude to the Constitutional Court of Turkey for
extending to myself and Justices of the Constitutional Court of Thailand invitations
to attend this regional meeting of the 2™ Congress of the Association of Asian
Constitutional Courts and Equivalent Institutions (AACCEI), which also marks the
52" Anniversary of the Constitutional Court of the Republic of Turkey. I am deeply
appreciative of the generosity bestowed upon us, and in particular, the opportunity
to visit this beautiful country of the Republic of Turkey as well as the Metropolis of
Istanbul, the only city in this world which sits across both the continents of Europe
and Asia. This quality is exclusive to the metropolis which forms the connecting
point between the western and eastern worlds —not to mention the natural wonder
which has been listed as a world heritage, namely the Cappadocia.
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I would like to begin with a presentation on the topic of this meeting,
that is, the protection of human rights. I intend to do so by referring to the
Constitution of the Kingdom of Thailand Buddhist Era 2550 (A.D. 2007), a
document of great significance and relevance to the protection of human
rights. There are provisions in 3 Chapters of the Constitution which deal
with the protection of human rights. The Constitution provides for the
social protection of rights by the Constitutional Court (Heading A) and the
protection of human rights by direction action of the people (Heading B).
In the past, the principles stated under the Universal Declaration of Human
Rights have also been provided in all Draft Thai Constitutions, including the
current Constitution. The provisions of the current Thai Constitution reflect
principles provided under the Universal Declaration of Human Rights in
several sections. The Universal Declaration of Human Rights is essentially
comprised of 4 parts, namely, Part 1 Essential Principles, Part 2 Civil and
Political Rights, Part 3 Economic, Social and Cultural Rights and Part 4 Duties
of Persons, Society and the State in regard to the creation of security for the
protection of rights. The Declaration states one important principle which is
of utmost significance, that is, the respect and protection of rights and liberties

of individuals. This principle is enshrined in the current Constitution.

For the first part of my presentation, I would like to address the
issue of social protection by the Constitutional Court as provided under the
Constitution of the Kingdom of Thailand. There are 2 sections in Chapter 1
which refers to the principle of human rights protection, i.e. section 4, “human
dignity, rights, liberties and equality of persons are protected,” and section 5,
“the Thai people, regardless of origin, sex or religion, enjoy equal protection under
this Constitution.” Chapter 3, Rights and Liberties of the Thai People, also
provides protection and binding effect on all exercisers of state powers. This
is found in section 27 which states that “rights and liberties recognized under
this Constitution, expressly or impliedly or by ruling of the Constitutional Court
are protected and directly binding on the National Assembly, Council of Ministers,
Courts, including constitutional organs and state agencies in the enactment of laws,
enforcement of laws and interpretation of laws.”

Next, I would like to discuss the Constitutional Court’s role in the social
protection of rights. This is found in 2 parts. Firstly, the right to seek judicial
relief in the event of a violation of rights and liberties recognized under the

Constitution is provided under section 28, “a person may invoke human dignity
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or exercise one’s rights and liberties to the extent that the rights and liberties of
others are not violated, that the Constitution is not defied, or that is not inconsistent
with the good morals of the people. A person whose right or liberty recognized under
this Constitution is violated may rely on the provisions of this Constitution to seek
judicial relief or to invoke as an argument in judicial proceedings.” The second part
is social protection by the Constitutional Court provided under section 154 in
the form of an “abstract norm control” constitutional review of a bill of law prior to
promulgation, and protection in the form of a “concrete norm control” constitutional
review of a law that is already in force as provided under section 211. The
latter is invoked by the exercise of the right to seek judicial relief or relied as
an argument in court through various agencies, including the exercise of the
right to file a complaint through the Ombudsman or National Human Rights

Commission under section 245 or section 257 of the current Constitution.

Furthermore, the current Thai Constitution is the first Constitution to
recognize the protection of human rights by way of allowing a direct action
by the people as provided under section 212, “a person whose right or liberty
recognized by this Constitution is violated may file an application in the Constitutional
Court for a ruling that a provision of law is contrary to or inconsistent with the
Constitution.” This is deemed as a grant of a direct right to file an action in the
Constitutional Court.

The key constitutional provision for the promotion of human rights
protection by the Constitutional Court is section 216 which recognizes the
absolute binding effect on the National Assembly, Council of Ministers,
Courts and other state organs. The means that once the Constitutional Court
has made a ruling which has the effect of protecting human rights and the
rights and liberties of the people, such a ruling would have immediate effect
and can be raised against a state organ or agency.

I shall illustrate by giving an example of a Constitutional Court ruling
which reflects the roles of the Constitutional Court in protecting the equal
rights of men and women from any undue violation by any provision of
law. Even though Thailand does not usually encounter any problem on the
equality of men and women, there were still some provisions of law which
conferred lesser rights on women when compared to men. This was to be
found in Constitutional Court Ruling No. 21/2546 (2003). Previously, section

12 of the Surnames Act was a mandatory provision which required a married
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woman to use only her husband’s surname. The applicant sought to challenge
the constitutionality of such a provision in the Constitutional Court. The
Constitutional Court held that the provision was contrary to or inconsistent
with the Constitution and therefore rendered unenforceable. This ruling had
the effect of giving women the right to voluntarily choose to either retain her
maiden name or adopt her husband’s surname. This was the first time the
right was recognized by a ruling of the Constitutional Court. The National
Assembly subsequently enacted an amending law to recognize the right of
women to choose whether to change or retain their prefixes, i.e. use of either
“Miss” or “Mrs.”, after marriage, a practice similar to civilized nations. It
cannot be denied that this change in legislation was brought about by the

Constitutional Court ruling.

In another recent case, during the term of the currently serving
Constitutional Court Justices, the equality of men and women was once
again reiterated in Constitutional Court Ruling No. 17/2555 (2012). In this
ruling, the Court held that the provisions of section 57 bis and section 57
quinque of the Revenue Code was contrary to or inconsistent with section
30 of the Constitution. Previously under Thai law, it was required that
the assessable income of the wife should be included in the husband’s
income when determining the applicable income tax rate, and that the
husband was under a duty to file a tax return. As a consequence, the
husband and wife was subject to higher tax liabilities when compared to
the case of separate filings prior to marriage, or even in the case of non-
marriage. It was apparent that men and women were not treated equally,
and those who were married were unjustly discriminated. The nature of
this tax law deterred certain couples from registering their marriages in
order to minimize their tax liabilities. This had an impact on the successful
application of family law. The Constitutional Court held that the provision
was contrary to or inconsistent with the Constitution due to inconsistencies
with the principle of equality between men and women, and due to its
being an unjust discrimination against a person on the basis of differences
in personal status after marriage, as stated under the Constitution. As a
consequence of this ruling, a married woman can now file a separate tax
return from her spouse. It is therefore perceivable that the Constitutional
Court ruling not only protected the equality of men and women, but was
also beneficial to the strengthening of the family institution.
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Furthermore, I would like to illustrate by another example of a
Constitutional Court ruling which protected the rights of a person to participate
with the state and community in the conservation of the environment, i.e.
Constitutional Court Ruling 3/2552 (2009). This ruling laid down the important
principle on the protection of a person’s right to participate with the state and
the community in the conservation of the environment. Before this, there was
neither any clear protection on the rights of a local community nor a principle

on a community’s common property or natural resources.

From the foregoing presentation, I may summarize that the protection
of the people’s rights and liberties is regarded as an important task of the
Constitutional Court in ensuring the actual realization of human rights, and
not just by recognition of the black letters of the constitutional provisions.
The Constitutional Court’s roles in human rights projection is therefore
essential to the strengthening of democracy under the rule of law and the
protection of human rights in various countries. The Constitutional Court of
the Kingdom of Thailand fully appreciates the significance of and remains
committed to this cause, as stated in the motto of the Constitutional Court
of the Kingdom of Thailand, “commitment to the rule of law, upholding
democracy, concern for the rights and liberties of the people.” Moreover,
the Constitutional Court recognizes that it is a part of the global community
and must therefore accommodate the globalization trend. The Constitutional
Court is also a member of the Association of Asian Constitutional Courts
and Equivalent Institutions, and by virtue thereof, has had the opportunity
to attend this Congress. The Constitutional Court of Thailand will humbly
adopt the knowledge acquired during these sessions to the modernization of
outdated areas in order to stand alongside others on an equal footing in the
global community. The Constitutional Court of Thailand cannot deny its part
in the collective task on the protection of human rights of both the Thai people
and humanity.

Lastly, I would like to once again thank you all for your attention.
Thank you





