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[zin verin Filistin Yiiksek Mahkemesi Baskani ve Yiiksek Yarg: Konseyi
Bagkani sifatimla, Anayasa Mahkemesinin ve Yiiksek Mahkemenin anayasal
sistemimizi korumadaki roliine iliskin tecriibemizi sunmak iizere bugiin

burada Sizinle birlikte olmaktan dolay1 duydugum mutlulugu ifade edeyim.

2003 yilinda c¢ikarilan Filistin Temel Kanununun halen gelismekte
olan Filistin Devleti'nin Anayasasi islevini gormesi gibi temel bir nedenle,
Filistin’in anayasa yargist alanindaki deneyimi bu birligin Sayin iiyelerinin
deneyimleriyle kiyaslandiginda olduk¢a yenidir. Temel Kanun, Yiiksek
Mahkemenin gegici olarak (gecis doneminde) Anayasa Mahkemesi islevini
gorecegini belirlerken, bir Anayasa Mahkemesi kurulmasini 6ngérmiis ve bu
Mahkemenin temel gorev ve yetkisine aciklik getirmistir. Daha sonra 2006
yilinda, Filistin Yasama Meclisi, Anayasa Mahkemesinin kurulmasi igin bir
kanun ¢ikartti. Ne var ki, mahkeme heniiz kurulmus degildir, boylece Yiiksek

Mahkeme, Anayasa Mahkemesi sifatryla toplanmaya devam etmektedir.

Anayasa Mahkemesi Kanununu c¢ikarmak suretiyle, Filistin yasa
koyucusu yargi denetiminin anayasal sistemin temel giivencesi oldugunu
teyit etmistir. Hukukun tistiinliigliniin ve kuvvetler ayriliginin, tiim yetki ve
kurumlarin kanuna tabi oldugu modern, demokratik ve parlamenter Filistin

Devlet ¢atisinin ana direkleri oldugunu da dogrulamistir.
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Yiiksek Mahkemenin anayasal sistemi korumadaki rolii:

Filistin Yiiksek Mahkemesi, idari bagvurularda ihtisaslasmis Yiiksek
Mahkeme ve Yargitaydan olusur.

Yiiksek Mahkeme, Filistin genelinde anayasal sistemi korumada
biiyiik bir rol oynar. Bunu, Yargitayin daha alt derece mahkemelerinin
yargillama usullerinin ve hukuki yorumlarmin gegerliligine iliskin
bagvurulara bakma seklindeki gorevi yoluyla gergeklestirir. Ayrica, Yiiksek
Mahkeme, tiim mahkemeler i¢in baglayici olan kararlar1 araciligiyla hukuk
prensiplerini belirler. Daha alt derece mahkemelerinin gerek hukuk gerekse
ceza davalarinda anayasal prensiplere uymalarini, kamu mercilerinin,
kuruluslarmin ve bunlarin idari diizenlemelerinin vatandaslara Anayasa
tarafindan verilen hak ve 6zgiirliiklere bagh kalmalarini da saglar ve kanuna
aykir1 diisen diizenlemeleri iptal eder.

Bu gorev dolayisiyla, Yiiksek Mahkeme, hukukun stiinligi
ilkesini saglamlagtirarak ve davacilara adil yargilama giivencesini sunarak,
Filistin'de sosyal, ekonomik ve siyasi gelisimi temin etmistir. Bu, nihayetinde
vatandaslarin yargi sistemine ve uyusmazliklari ¢ozecek uygun kurumlar
olarak mahkemelere olan giivenin artmasmna yol agmustir. Ayrica, idari
uyusmazliklara iliskin olarak Yiiksek Mahkemenin adalet, nesnellik ve
tarafsizlikla karar verebilmesi ve hi¢bir merciden etkilenmeksizin emsal tegkil
edebilmesi, Filistin'de iyi vatandaghgm, yatirimlarin ve demokratik ve iyi

yonetim uygulamalarinin gelismesine yardim etmistir.

Anayasa mahkemesinin yasama mercii tizerindeki denetimi

Filistin'de, Temel Kanun, yiiriirliikteki en temel, en tist diizenlemedir
ve bu itibarla, bir bagska ek kanun bu kanuna aykiri1 diisemez. Bu, hicbir
kanunun insanlara Temel Kanun tarafindan verilen hak ve ilkelerden
ayrilamayacagl anlamina gelir. Anayasa Mahkemesi Kanunu'nun (Say:
3, 2006) 24. maddesinde, bir kararin, kararnamenin ya da kanunun Temel
Kanun’a uygunluk derecesini saptama konusunda Anayasa Mahkemesinin
ihtisas mahkemesi oldugu belirtilmektedir. Anilan maddeye gore, yasalarn
Anayasa’ya uygunluguna iliskin mahkeme denetimi asagida belirtilen

unsurlar yoluyla saglanmaktadir:

1. Mevzuattan etkilenen bir vatandasin mahkemeye getirdigi davalar.
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2. Bir baska alt derece mahkemesinden havale yapilmasi. Bu, bir
hakim ya da hakimler kurulunun, bir kanun veya tiiziiglin maddelerinin
Temel Kanun’a aykir1 olduguna karar verdiginde ve boylece davay1 Anayasa

Mahkemesine havale ettiginde olur.

3. Bir tarafin yiiriirlitkteki kanunun Anayasa’ya aykiriigina dayanarak
davada usul islemlerini reddetmesi. Bu durumda, mahkeme sikayetcinin davay1

Anayasa Mahkemesine getirmesine izin vererek 90 giin oturuma ara verir.

Filistin'de Anayasa Mahkemesinin isleyisi, Filistin baglamma 0zgii
belirli gorevleri icermektedir. Bu, esas olarak su nedenledir ki Anayasa
Mahkemesinin yargi yetkisi, Filistin Ulusal Yonetimi'nin kurulmasindan
once yiiriirlitkte olan ve halen Filistin Kurtulus Orgiitii ve Filistin Ulusal
Yonetimi'nin bazi bolgelerinde uygulanmakta olan kanunlara yonelik olarak
genisletilmektedir.

Ayrica, Anayasa Mahkemesi, siyasi kargasa ve nihayetinde Yasama
Meclisinin felce ugramasi ile sonuglanan 2006 Parlamento segimlerinin
ardindan ek sorumluluklar {istlendi. Sonug¢ olarak, Baskan, Bagkanlik
Kararnamesi ile kanun c¢ikarmak zorunda kald: ki bu, olaganiistii/acil
durumlarda ve Yasama Meclisi toplanamadigi zaman Bagkana Filistin
Temel Kanunu'nca taninan bir yetkidir. Anayasa Mahkemesi, bu Bagkanlik

Kararnamelerinin Anayasa’ya uygunlugunu denetler.

Anayasa Mahkemesinin yarginin bagimsizligim1 korumadaki rolii:

Filistin Temel Kanunu ile Filistin'deki yargi merciinin temel ilkeleri

belirlenmis ve yargi bagimsizlig1 anayasal bir prensip olarak belirlenmistir.

Temel Kanun'da, yargt merciinin sorumlulugunu {istlenen,
bagimsizligini koruyan ve kamu davasi dahil yarginin isleyisini diizenleyen
herhangi bir yasa tasarisi ile ilgili hukuki goriisiinii sunan bir Yiiksek Yarg:

Konseyinin kurulmasi ihtiyact da belirtilmistir.

Ornegin, Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesi,
degisiklige ugramis Yargi Idaresi Kanununun (Say1 15, 2005) Anayasa’ya
aykiri olduguna hitkmetmistir ¢iinkii Yasama Meclisi degisikligi onaylamadan
once Yiiksek Yargi Konseyine danigsmamistir. Aslinda, Temel Kanun'un
100. maddesinde, yargiya iliskin meseleleri diizenleyen bir yasa tasarisinda
Yiiksek Yargi Konseyine danigilmasinin zorunlu oldugu ifade edilmistir.
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Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesinin
Yiiriitme Mercii tarafindan cikarilan tiiziikleri denetleme ve ii¢ kuvvet

arasindaki uyusmazliklara iliskin olarak karar verme yetkisi:

Anayasa Mahkemesi sifatiyla Filistin Yiiksek Mahkemesi, Filistin
Yonetimince ¢ikarilan tiiziiklerin Temel Kanun’da ve ek kanunlarda belirlenen

anayasal prensiplere uygunlugunu tespit etmektedir.

Ayni zamanda, Filistin Yiiksek Mahkemesinin, ii¢ kuvvetin gorevleri,
yetkileri ve haklari ile ilgili bir ihtilaf olmasi halinde, Temel Kanun'un ve diger
ylriirlitkteki kanunlarin yorumlanmas: hususunda yetkisi bulunmaktadir.
Yiiksek Mahkeme, yargi ve yargi gorevleri {istlenen diger idari kurumlar
arasindaki uyusmazliklara iliskin olarak da karar vermektedir.

Son olarak, Anayasa Mahkemesi sifatiyla Filistin Yiiksek
Mahkemesinin yaptig1 denetim, Yiiriitmenin alanina giren en {ist diizeydeki
gorev ile ilgilidir. Filistin Temel Kanunu'nun 37. maddesine gore, Ulusal
Yonetim Bagkaninin kanun tarafindan verilen yetkileri kullanmasinin
uygun olup olmadigina karar verme yetkisi Anayasa Mahkemesine aittir.
Mahkemenin verdigi karar, ne var ki, Yasama Meclisi tiyelerinin {igte ikisinin
onayini gerektirmektedir.

Filistin'de Anayasa Yargisini uygulamadaki sorunlar

Filistin'de Anayasa Yargisi basta asagida belirtilen hususlar olmak

tizere pek ¢ok sorunla karsilasmaktadir:

eBat1 Seria’da Filistin Topraklarinin 62%’sini kontrolii altinda tutan ve
devam etmekte olan Israil isgali, Dogu Kudiis'iin tam olarak isgali
ve ilhaki. Bu, buralarda yasayan Filistinlilerin yetkisizlik nedeniyle
anayasal haklarinin Filistin Yonetimince korunamadigi anlamina
gelmektedir.

¢2007 yilindan bu yana Filistin Yasama Meclisinin felce ugramis olmasi.

eSon olarak, bir Anayasa Mahkemesi kurulmasindaki yiiksek
maliyetler.

Biitiin bunlar, bagimsiz bir Anayasa Mahkemesinin kurulmasinda
gecikmeye ve Yiiksek Mahkemeden gecici Anayasa Mahkemesi olarak

yararlanma siiresinin uzamasina yol agan faktorlerdir.
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Filistin Devleti, bu sorunlarin iistesinden gelmek i¢in bu konferanstan
faydalanmayi, Anayasa Mahkemesi sifatiyla Yiiksek Mahkemenin isleyisini
gelistirmeyi, anayasa yargisindaki tecriibesini artirmayi ve bagimsiz bir

Anayasa Mahkemesi kurmay1 beklemektedir.

Son olarak, bizi bu degerli konferansa davet ettikleri ve bize benzersiz
sekilde misafirperverlik gosterdikleri ve de son birkag yildir Filistin Anayasa
Yargisini destekledikleri igin Tiirk Anayasa Mahkemesine tesekkiir ederiz.
Ayrica, Devletimizi iyi yonetim sergileyen ve hukukun {istiinliigiini
vurgulayan modern kurumlari olacak sekilde kurma yoniindeki nihai
hedefimize ulasmak igin bu birligin tiyeleri ile bilgi alisverisinde bulunmay:

ve yine bu iiyelerden destek gdrmeyi umariz.






The Role of the Constitutional Court in protecting
the Constitutional System \ the Palestinian Model

Judge Fared Al Jallad
Chief Justice\ Head of the High Court

Mr. Hasim Kilig, Head of the Turkish Constitutional Court,
Honorable judges,

Ladies and gentlemen, members of the Association of Asian

Constitutional Courts and Equivalent Institutions,

Allow me to express my happiness for being with you today in
my capacity as Chairman of the High Judicial Council and the Head
of the Palestinian High Court to present to you our experience on the
Role of the High Court, and Constitutional Court in in protecting our

Constitutional System.

The experience in Palestinian in the area of Constitutional Justice is fairly
recent when compared to that of the honorable members of this association,
mainly because the Palestinian Basic Law, which was issued in the year 2003,
still serves as the constitution of the emerging State of Palestine. The Basic
Law provided for the establishment of a Constitutional Court and clarified its
main mandate, while stating that in the interim the High Court would serve
as the Constitutional Court. Later, in 2006, the Palestinian Legislative Council
passed a law for the establishment of the Constitutional Court. However,
the court has not yet been established, therefore the High Court continues to

convene in its capacity as a Constitutional Court.

By issuing the Constitutional Court Law, the Palestinian legislator
confirmed that judicial oversight is the main guaranty to the constitutional
system. It also confirmed that the rule of law and the separation of powers
are pillars of the modern, democratic and parliamentarian State of Palestine,

where all authority and institutions are subject to the law.
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High Court role in protecting the constitutional system:

The Palestinian High Court consists of the Court of Cassation and the
High Court of Justice which specialize in Administrative Appeals.

The High Court plays a vital role in the protecting the constitutional
system at large in Palestine. It does so through the role of the Court of
Cassation in seeing to appeals on soundness of the procedures and the legal
interpretations of the lesser degrees courts. In addition, it establishes legal
principles through its judgments that are binding for all courts. It also ensures
that the lesser degrees courts adhere to the constitutional principles in their
proceedings, both in civil and criminal cases, that the public authorities,
and institutions and their administrative regulations adhere to the rights
and freedoms granted to the citizens by the Constitution and it annuls the
regulations that are in conflict with the law.

Based on this role, the High Court guarantied the social, economic, and
political development in Palestine through the consolidation of the principles
of Role of Law and providing the litigants with fair trial guaranties. This
eventually led to an increase in the citizens’ confidence in the judicial system
and in the courts as the appropriate body for settling their dispute. Moreover,
the High Court capacity to decide with fairness, objectivity and impartiality
on administrative disputes and in setting precedent without being influenced
by any authority helped improving good citizenship, investments and the

democratic and good governance practices in Palestine.

The oversight of the Constitutional Court on the Legislative Authority:

In Palestine, the Basic law is the fundamental governing law and as
such it cannot be contradicted by any other subsequent laws. This means that
no law can depart from the principles and the rights granted to the people
by the Basic Law. Article 24 of the Constitutional Court Law (No. 3) of 2006
stipulated that the Constitutional Court is the specialized body in determining
the degree to which any ruling, decree, or law is in harmony with the Basic
Law. According to the aforementioned article, the court oversight on the

constitutionality of legislations is ensured through:
1. Cases lodged in the court by any citizen affected by the legislation.

2. Referral from another court of lower degree. This happens when a
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judge or a panel of judges concludes that articles of a law or bylaw are in
conflict with the Basic Law, and hence refers the case to the Constitutional

Court.

3. One party’s rejection of the proceedings of a case on the bases of
unconstitutionality of the applicable law. In this case, the court adjourns for
90 days to allow the complainant to lodge the case at the Constitutional Court.

The work of the Constitutional Court in Palestine has particular
tasks that are unique to the Palestinian context. This is mainly because its
jurisdiction extends to laws that were applicable before the establishment of
the Palestinian National Authority, such as the Penal Code and Revolution
Procedural Law of 1979, which are still applied to the Palestine Liberation

Organization and to some areas of the Palestinian National Authority.

Furthermore, the Constitutional Court took additional responsibilities
following the 2006 parliamentary elections, which resulted in political unrest
and eventually the paralysis of the Legislative Council. As a result, the
President has had to enact laws by Presidential Decree, a power granted to
the president by the Palestinian Basic Law in cases of urgency and where the
Legislative Council is unable to convene. The Constitutional Court oversees
the constitutionality of these Presidential Decrees.

Therole of the Constitutional Courtin safeguarding theindependence
of the judiciary:

The Palestinian Basic Law regulated the fundamentals of the Judicial
Authority in Palestine and stipulated the independence of the judiciary as a

constitutional principle.

The Basic Law also stated the need for the establishment of a Higher
Judicial Council that takes charge of the Judicial Authority, protects its
independence, and provides its legal opinion regarding any draft laws that
regulate the work of the judiciary, including the public prosecution.

For example, the Palestinian High Court, in its capacity as a
Constitutional Court, ruled that the amended Judicial Authority Law
No.15 of 2005 was unconstitutional because the High Judicial Council
had not been consulted by the Legislative Council before passing the
amendment. Indeed, Article 100 of the Basic Law states that the Higher



426 Anayasa Yargis1 31 (2014)

Judicial Council must be consulted in any draft law regulating the affairs

of the judiciary.

The jurisdiction of the Palestinian High Court in its capacity as a
Constitutional Court in overseeing the by laws issued by the Executive
Authority and in deciding on disputes between the three branches of
authority:

The Palestinian HighCourt, in its capacity as a Constitutional Court,
determines the harmony of the bylaws issued by the Palestinian Authority
with the constitutional principles stipulated in the Basic Law and subsequent

laws.

Also, the Palestinian High Court hasjurisdiction overthe interpretationof
the Basic Lawand other applicable laws in the event ofa conflictregarding the
mandate, functions and rights of the three branches of authority. The High
Court also decides on disputes between the judiciary and other administrative

bodies that undertake judicial functions.

Finally, the oversight of the Palestinian High Court in its capacity as
a Constitutional Court relates to the highest position within the Executive
Authority. According to Article 37ofthe Palestinian Basic Law, the
Constitutional Court has the authority to decide whether the President of
theNational Authority is fit to exercise the powers granted by the law. The
decision of the Court, however, requires the approval of two thirds of the
members of the Legislative Council.

Challenges in applying Constitutional Justice in Palestine:

The Constitutional Justice in Palestine faces many challenges, most
notably:

eThe continued Israeli occupation, which controls 62 per cent of the
Palestinian Territories in the West Bank, and the complete occupation
and annexation of East Jerusalem. This means that the constitutional
rights of Palestinians living in those areas cannot be protected by the
Palestinian Authority due to a lack of jurisdiction.

e The paralysis of the Palestinian Legislative Council since 2007.

eFinally the high costs involved in establishing a Constitutional Court.
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All these are factors that led to the delay in forming an independent
Constitutional Court and the prolonging of the use of the High Court as the
interim Constitutional Court.

The State of Palestine looks forward to benefiting from its participation
in this conference to overcome these challenges, enhancing the work of
the High Court in its constitutional capacity, improving its experience in

Constitutional Justice and establishing the independent Constitutional Court.

Finally, We Thank the Turkish Constitutional Court for extending the
invitation to us to attend this esteemed conference, for their unprecedented
hospitality, and for their support to the Palestinian Constitutional Justice
in the past few years. We also look forward to the support and exchange of
expertise with the members of this association to achieve our ultimate goal in
establishing our State with modern institutions that exercise good governance

and emphasize the rule of law.





