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Baylar Bayanlar, Sayin Meslektaslarim,

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi'nin 2.
Kongresine katilmaktan 6tiirii biiyiik onur duymaktayim. Giircistan Anayasa
Mahkemesi, bir gozlemci olarak bu forumun bir parcas: olmanin ayricaligma
sahiptir ve ben de Tiirkiye Cumhuriyeti Anayasa Mahkemesine bu giizel sehir
Istanbul’da bu etkinligi diizenlemeleri ve bu etkinlige ev sahipligi yapmalari

dolayistyla i¢ten minnetimi ifade etmek isterim.

Bugiin, bu vesileyle temel bir hukuk meselesi olan anayasa yargisina
erisim hakkindakonugacagim. Bubaglamda, Giircistan AnayasaMahkemesine
bireysel bagvuru yapilmasindaki usulii diizenleyen kurallar1 kisaca
anlatacagim ve sonra, bu konu ile ilgili 6nemli ictihatlardan bahsedecegim.
Son olarak, Glircistan anayasa yargisinin birkag¢ onemli ozelligine dikkat
cekecegim.

Glircistan yasalari, gergek ve tiizel kisi olarak her insana, Anayasa’da
yer alan hak ve 6zgiirliiklerinin ihlal edilmesi veya bu hak ve 6zgiirliiklerin
muhtemelen ihlal edilecegi riski olmasi halinde, Anayasa Mahkemesine
basvuru yapma hakki vermektedirler. Bireylerin, ancak dogrudan
etkileniyorlarsa, Anayasa’da yer alan hak ve 6zgiirliiklerinin ihlaline iliskin
davay1 getirmelerine izin verilmektedir. Giircistan anayasa yargisi, bireylerin
sahsen maruz kaldiklari ihlallere iliskin olarak degil de ortak menfaate yonelik
ihlallere iliskin olarak mahkemenin karar vermesini talep edebilecekleri

actio popularis (toplumun yarar1 gozetilerek tiglincii sahis tarafindan agilmis

1  Giircistan Anayasa Mahkemesi Baskani Saymn George Papuashvili tarafindan hazirlanan
teblig Giircistan Anayasa Mahkemesi Uyesi Sayin Lali Papiashvili tarafindan sunulmustur.
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dava) ilkesini kabul etmemektedir. Anayasa koyucularinin ileri stirdiigii
sudur ki bu kuralin eklenmesi, Mahkemeye anlamsizca asir1 yiik getirir ve
de Mahkemeyi adaletin yonetimini yiiriiten bir kurum olmaktan ziyade
politika olusturan bir kurum haline getirir. Ancak, boyle bir yasal ayricalik,
Anayasa’da yer alan hak ve ozgiirliiklerin toplu olarak korunmasini temin
etmek i¢in actio popularis sikayeti yoluyla Mahkemeye basvurabilen Giircistan

Kamu Avukatina taninmistir.

Buna karsin, bireysel basvurunun Giircistan’da insan haklarinin
korunmasina yo6nelik son derece etkili bir mekanizma oldugu ortaya ¢ikmistir
¢linkii bagvurularin (anayasa sikayetlerinin) hemen hemen 90%’1 bireylerce

yapilmistir.

izin verin birka¢ uygulamali 6rnek vereyim. Giircistan Anayasa
Mahkemesi, hem kabul edilebilirlik hem de esas asamalarinda, bireylerin
mahkemeye erisim hakki ile ilgili meselelere iliskin olarak karar vermek
zorunda kalmistir.

Bir davada,® mahkeme, davamin kabul edilebilirligine iliskin karar
vermek i¢in kanunun birey {izerindeki etkilerini degerlendirme meselesi ile
karsilasti. Ozellikle, basvuran, telefon konusmalarinin kolluk kuvvetince gizli
olarak dinlenmesini diizenleyen kanunun 6zel hayatin gizliligini ihlal ettigini
ileri stirdii. Bagvuranin telefon konugmalarmin gercekten kaydedildigini
kanitlayacak delili sunamamast bakimindan dava hususi bir davaydi.
Ancak, davanin kabul edilebilir oldugu kabul edildi. Mahkeme, gizli telefon
dinlemesine iligskin bilginin gizli tutulmas: sebebiyle, bagvuranin herhangi
bir mevcut ya da gelecekte olmas1 muhtemel ihlale iliskin olarak inandirici
kanit sunmasinin imkansiz oldugunu belirtti. Ayni zamanda, bagvuranin bu
diizenlemeden kolaylikla etkilenmesi biiyiik bir olasilikti.

Bir bagka davada ise’ mahkeme, yabancilarin Anayasa ile giivence
altina alinmis olan mahkemeye basvuru yapma haklarinin olup olmadigma
karar vermek zorunda kaldi. Bu 6rnekte, anayasa yargis: usuliinii diizenleyen
mevzuat, sadece Glircistan vatandaglarinin davayr mahkemeye getirmesine izin
vermekteydi. Anayasa Mahkemesi, Mahkemeye erisim hakkina iliskin Anayasa

hiikmiiniin uyruk ya da vatandasliklarina bakilmaksizin her insan1 kapsadigin

2 Giircistan Geng¢ Hukukgular Birligi ve Ekaterine Lomtatitze karst Giircistan Parlamentosu
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belirterek, bu hiikmii bozdu. Ayrica, unutulmamas: gereken bir baska 6nemli

husus, bu hakkin ayni zamanda asliye mahkemeleri ile ilgili oldugudur.

Bu ¢ig1r acan kararla, Anayasa Mahkemesi, anayasal koruma kapsamini
yabanci vatandaslara ve vatansiz kimselere yonelik olarak fazlasiyla
genigletmistir. Mahkeme, adil yargilanma hakkinin bireyin mahkemeye
erisimini temin etmek icin gerekli oldugunu acikga ifade etmistir.

Son olarak, dikkatinizi birka¢ meseleye ¢ekmek isterim. Ik olarak,
mahkemeye bagvuran kisiler asir1 diisiik bir ticret tutar1 6demek zorundadirlar
ki bu da tim sosyal altyapilardan gelen vatandaslarin mahkemeye
basvurmalarimi ve haklarin1 korumalarini 6nemli 6l¢tide tegvik eder.

Dahasi, Glircistan Anayasa Mahkemesinde goriilen davalarda yetkili bir
avukatolmasina gerek yoktur. Bilinmektedirki avukatlik hizmeti pek ¢ok insanigin
bir liikstiir ve bu kaide mahkemenin erisilebilirligini biiyiik 6l¢iide artirmaktadir.
Ancak, ote yandan, basvuranlarmn sundugu yasal gerekceler énemli oOlclide
eksik kaldigindan, yetkili bir avukatin bulunmayisinin bazen davalar tizerinde
olumsuz bir etkisi olur. Istatistiki bilgi vermek gerekirse, anayasa sikayetlerinin
hemen hemen yaris1 kabul edilebilirlik Olgiitlerini karsilayamamustir ¢inkii
uygun sekilde yazilmamuis ve gerekcelendirilmemislerdir. Bu anlamda, mahkeme
basvuru sahiplerinin gerektigi gibi sikayette bulunmalarina yardimc: olmak
i¢in 6zel bagvuru formlari temin etmektedir. Bu, bireysel erisilebilirlige katkida
bulunan etkili bir tedbirdir.

flaveten, Giircistan anayasa yargisi sistemi amicus curiae (iigincii taraf
miidahilligi) uygulamasim getirmistir. Bu kural, mahkemenin faaliyetlerine
toplumun daha genis sekilde katilimini saglama amacina hizmet eder. Bu
kurala gore, her gercek ve tiizel kisi, Anayasa Mahkemesine goriilen davaya
iliskin yazili bir goriis sunabilir ve bu davada karar verme yontemleri
onerebilir. Genel olarak, amicus curiae (liglincii taraf miidahilligi) prensibi,
Mahkemenin mesruiyetinin artirilmasina ve toplumun diger menfaat gruplari

ile daha yakin isbirligi kurulmasina yardim eder.

Ozetlemek gerekirse, kanimca, Mahkemeictihadiberaberinde Giircistan
mevzuati, bireylerin adalete erisimine iliskin giivencelerin kapsamini énemli
ol¢lide genisletmis ve ayrica toplumun daha biiyiik ¢apta katilimina zemin
hazirlamig ve de anayasa yargisi siirecine iliskin farkindalig artirmigtir.

Beni dinlediginiz i¢in tesekkiir ederim! Sorularimiza yanit vermekten
mutluluk duyacagim.






Access to Justice as a Cornerstone of Georgian
Constitutional Order

George Papuashuvili’
President of Constitutional Court of Georgia

Ladies and Gentlemen, Dear Colleagues,

Ifeeldeeply honoured to participatein the 2" Congress of the Association
of Asian Constitutional Courts and Equivalent Institutions. Constitutional
Court of Georgia is privileged to be part of this forum as an observer, and I
would like to express my sincere gratitude to the Constitutional Court of the
Republic of Turkey in organising and hosting this event in the beautiful city
of Istanbul.

Today, I will take this opportunity and speak to you on the foundational
legal issue — access to constitutional justice. In this context, I will briefly
outline the rules regulating the procedure of individual application to the
Constitutional Court of Georgia and then, refer to the important case law on
this matter. Finally, I will remark few important characteristics of the Georgian

constitutional adjudication.

Georgian legislation grants every person, natural and legal, the right
to petition to the Constitutional Court in case there is a violation of their
constitutional rights and freedoms, or there is an imminent risk that they
will be potentially violated. Individuals are allowed to bring the case on the
violation of their constitutional rights and freedoms only if they are directly
affected. Georgian constitutional justice does not adopt actio popularisprinciple,
whereby individuals can ask the court to rule not on the infringements they
personally incurred, but on the violations of collective interest. It has been

argued by the framers of the Constitution that incorporation of this rule

1 The presentation was prepared by Mr. George Papuashvili, President of the Constitutional
Court of Georgia, and presented by Ms. Lali Papiashvili, Member of the Constitutional
Court of Georgia.
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would unreasonably overload the Court and turn it to the policy-making
institution rather than administrator of justice. Yet such legal privilege was
given to the Public Defender of Georgia who can approach the Court by
means of actio popularis complaint in order to ensure the collective protection
of constitutional rights and freedom:s.

Nonetheless, the individual application rule has proven to be extremely
effective mechanism of human rights protection in Georgia, as almost 90% of
constitutional complaints have been lodged by individuals.

Let me give you some practical examples. Constitutional Court of
Georgia had to rule on the issues regarding individuals’ right to access to the
court, both on the stages of admissibility and the merits.

In one case? the court has faced the issue of assessing the effects of the
law on the individual in order to decide on the admissibility of the case. In
particular, the applicant argued that legal act regulating secret interception of
telephone conversations by the law-enforcement agencies violated their right
to privacy. The case was peculiar in regard that the applicant was not able
to present the evidence which would substantiate the fact that their phone
conversations were taped in fact. Yet, the case was held admissible. The court
indicated that, because the information on secret phone-tapping was kept
confidential, it was impossible for the applicant to present credible evidence
on any existing or possible future violations. At the same time, there was
a high probability that the applicant would easily become affected by that
regulation.

In another case®, the courthad to decide whether foreigners were entitled
the constitutionally guaranteed right to apply to the court. In this instance, the
legislation regulating the procedure of the constitutional adjudication only
allowed Georgian citizens to bring the case before the court. This provision
was quashed by the Constitutional Court, saying that constitutional provision
on the right to access the court comprised every person, regardless of their
nationality or citizenship. Also, an important point to bear in mind is that this

right attaches to the courts of general jurisdiction, at the same time.

2 Georgian Young Lawyers Association and Ekaterine Lomtatitze v Parliament of Georgia
3 Public defender of Georgia v Parliament of Georgia
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With this landmark decision, the Constitutional Court has greatly
extended the scope of constitutional protection to the foreign citizens and
stateless persons. The Court clearly stated that the constitutional right to fair
trial is essential to guarantee the individual’s access to the court and not the
law itself.

Finally, I would like to draw your attention to several practical issues.
First, persons applying to the court do have to pay extremely low amount
of fee, which significantly encourages citizens of all social backgrounds to
petition the court and protect their rights.

Moreover, there is no need of a licensed lawyer in the Georgian
constitutional proceedings. Knowingly, service of a lawyer is a luxury for
many people and this rule largely increases the accessibility to the court. Yet,
on the other hand, absence of a licensed lawyer sometimes has a negative
impact on the proceedings, as the presentation of legal argumentation of
applicants suffers considerably. To give you statistical information, almost
half of the constitutional complaints could not meet the admissibility criteria,
because they are not properly written and reasoned. In this sense, the
court provides special application forms in order to assist the claimants in
filing complaints correctly. This is an effective measure contributing to the

individual accessibility.

In addition, Georgian constitutional adjudication system introduces the
amicus curiae rule. It serves the purpose of ensuring greater public participation
in the court’s activities. According to this rule, every natural or legal person
may submit the constitutional court with a written opinion on the pending
case and suggest ways of deciding it. Overall, amicus curia principle helps
to increase the legitimacy of the Court and establish closer cooperation with
other interest groups of the society.

To sum up, I think, it is quite clear that Georgian legislation along with
the court’s case law have significantly broadened guarantees of individual
accessibility to justice. It had also paved the way for the greater public
involvement and increased the awareness of the constitutional adjudication

process.

Thank you for your attention! I will be happy to answer your questions.





