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Sayin Anayasa Mahkemesi Baskani,

Degerli Hanimefendiler, Beyefendiler,

Bu 6nemli sempozyuma katilmak, anayasa mahkemelerinin ve Avrupa
Insan Haklari Mahkemesinin (AITHM) kararlarinin infazi ile ilgili bu panelde

Avrupa Konseyini temsil etmek benim i¢in biiyiik bir onurdur.

AIHM Kararlar iiye devletler icin baglayicidir. Ne var ki bu kararlar
ulusal hukuk diizeninde derhal sonug¢ vermez; ulusal mahkeme kararlarini,
diizenlemeleri ya da kanunlari hiikiimsiiz kilmaz. AIHM Kkararlari,
ATHM'in insan haklarina yonelik bir ihlalin oldugunu tespit ettigi kararin
iyi niyetle- yani tam olarak ve siiratle- infaz edilmesi i¢cin uluslararasi hukuk
anlaminda bir yiikiimliiliik getirir. Avrupa Insan Haklar1 S6zlesmesi’nin 46.
maddesine gore Sozlesmeye taraf tiim devletler ATHM kararlarina uymaya

mecburlardir.

ATHM'in bir kararinin infazi Mahkemenin hiikmettigi adil tazminatin
ddenmesi ile sinirh degildir. S6z konusu {iye devletin, AIHM kararlarinin
tam anlamiyla infaz edilmesini temin etmek i¢in baska tedbirler (bireysel ve
genel tedbirler) almasi gerekir. Bireysel anlamda alinan tedbirler, bir ihlalin
sonuglarin1 ortadan kaldirmaya yonelik alinmasi gereken tedbirlerdir
(Ornegin bir samigmn haklarmnin ihlal edilmesi nedeniyle serbest birakilmasi
ya da yargilamanin yenilenmesi). Genel tedbirler ise gelecekteki benzer
ihlalleri onlemek igin alinmasi gereken tedbirlerdir (6rnegin mevzuat
degisikligi, mahkemelerin ictihatlarinin ya da idari uygulamanin vs.
degisikligi).
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Avrupa Konseyinin yiirtitme organi olan Bakanlar Komitesi, kararlarin
infazinin denetiminden sorumludur. Bakanlar Komitesinin rolii, kararlarin
infazinin denetlenmesi ile sinirlidir (Yani bu Komite bir kararin uygulanip
uygulanmadigini tespit eden Komitedir, bu miisterek bir calismadir). Bir karar:
infaz etme yiikiimliiliigii, kararin tam anlamiyla infazini gergeklestirecekleri
yolu se¢gme Ozgiirliigii bulunan iiye devletlere diiser. Eger bir iiye devlet bir
karar1 uygulamazsa Bakanlar Komitesi, ilgili iye devlete siyasi ve diplomatik
baski uygular. Taraf bir devletin bir karar1 uygulamamasi, gercekten de

Sozlesme'ye taraf tiim diger devletlere yonelik bir ylikiimliilitk dogurur.

Boylece Avrupa Konseyi iiye devletlerinin yiiksek mahkemelerinin,
Ozellikle de anayasa mahkemelerinin, bu siire¢te oynadiklari énemli rol
anlasilabilir. ATHM igtihad1 uyarinca anayasal hak ve zgiirliiklere iliskin
yapilan gecerli yoruma dayanarak Sozlesme'ye uygun yargisal uygulamalarin
gelismesi ve insan haklarma uygun hukuk kiilliyatinin olugmasi, yalnizca
bireysel haklarin korunmas: icin gerekli olmakla kalmayip aynmi zamanda
uluslararasi, Avrupa ve wulusal boyutlariyla hukukun istiinliigiiniin

vazgecilmez bir unsurudur.

Anayasa mahkemesinin alt mahkemeler iizerinde kendi vyetkisi
bakimindan yol gosterici mahiyetteki durusu, mahkemeler hiyerarsisi
ilkesinin bir sonucudur. Hukukun dstiinliigiine gore hareket eden bir
devlette, anayasa mahkemesinin kararlarma ve yorumuna “direnmenin”
yeri yoktur. Anayasa mahkemesi kararlar1 sadece umumi mahkemeleri
degil ayn1 zamanda yiiriitme erki dahil olmak {izere tiim devlet erklerini
baglar. Anayasa mahkemesinin yetkisine yonelik bir miidahalenin anayasa
mahkemesinin yetkisi ve hukukun istiinliiii yoniinden ciddi sonuglari
olur; ve devlet yapisinin dengesini, gii¢ dagilimini da etkiler. Nihayetinde

demokrasiye zarar verir.

Buagidanbakildigindaanayasamahkemesinebireysel basvuruhakkinin
getirilmesi, ulusal diizeyde etkili sekilde insan haklarinin korunmasinda
onemli bir adimdir. flaveten Avrupa hukuk sisteminin yakinlasmasini ve

biitiinliigiinii saglamak icin olaganiistii bir aragtur.

Tecriibe ile su goriilmiistiir ki -ve Almanya ve Ispanya’dan gelen
konusmacilar bunu teyit edebilirler- bireysel basvuru hakkina iliskin bir

sistem etkili sekilde islediginde iki 6nemli sonug ortaya ¢ikar:
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1) Tim diizeylerdeki ulusal mahkemelerin anayasa mahkemesince

olusturulan ictihad1 izlemeleri beklenir.
2) Strazburg’a gelen bagvuru sayisinin azalmasi beklenir.

Anayasa Mahkemesine bireysel bagvuru hakkinin getirilmesi, Tiirkiye

icin temel bir reformdur.

On yildan fazla bir dénem boyunca Tirkiye, Avrupa Konseyinin
ATHM’e en fazla bagvuru yapilan ve aleyhine en fazla ihlal karar1 verilen iiye
devletlerinden biriydi. Bu hukuk yolunun getirilmesinin ardindaki esas amacg,
insan haklarmin korunma diizeyini artirmak ve Strazburg’a gelen basvuru

sayisin1 azaltmakti.

Uzun davasinda AIHM’in yaptig1 tespitler, bu amaca ulagildigiin
ilk isaretiydi ciinkii ATHM bagvuranlarin Starzburg’a gelmeden o6nce ilk
olarak Anayasa Mahkemesine basvurmalar: gerektigi kararina vardi. Dava
uluslararasi bir foruma getirilmeden oOnce tiiketilmesi gereken ulusal bir
hukuk yolu olan bireysel bagsvurunun etkinligi, boylece acikca kabul edilmis
oldu.

Anayasa Mahkemesinin bilhassa ifade 6zgiirliigii hakki ile ilgili gelisen
igtihadi1 (Twitter ve YouTube’a getirilen yasaklar, gbzaltina alinan gazetecilerin
serbest birakilmasi gibi), Anayasa Mahkemesi igtihadmin AIHM ile aym

ilkeleri ve standartlari izledigini gostermektedir.

Anayasa Mahkemesinin ulusal diizeyde yiiksek basvuru sayisini
azaltma yoniindeki yeterliligini siirdiirmesi i¢in bu egilimi izlemeye devam
etmesi beklenir. Ayrica alt mahkemelerin (6zellikle bu anlamda 6nemli bir
rolii olan ilk derece mahkemeleri) Anayasa Mahkemesi kararlarimi izlemesi,
ayni standartlar: ve ilkeleri uygulamasi ve en 6nemlisi Anayasa Mahkemesi
kararlarini tereddiit etmeden uygulamas: da beklenir.

Birkag yildir Avrupa Konseyi, Anayasa Mahkemesini ¢alismalarinda
desteklemektedir ve Ozellikle de Sozlesmenin 13. maddesi baglaminda
bireysel bagsvuruyu etkili bir hukuk yolu haline getirme ve bunu siirdiirme
konusunda desteklemeye de devam edecektir. Tiirk toplumunun Mahkemeyi
hak ve Ozgiirliiklerinin bir koruyucusu olarak kabul etmis oldugunu
goriiyoruz. Mahkeme; bilhassa yargilama 6ncesi tutuklulugun asir1 uzunlugu,
davanin 8lgiisiiz uzunlugu ve ifade 6zgiirliigii hakk ile ilgili davalarda ATHM
igtihadini yansitan ¢ok énemli kararlar vermistir.
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Gelecekteki kararlarin Tiirkiye'de bu hukuk yolunun etkililigini
siirdiireceginden emin olma imkaninin saglanmasi su anda Gnemlidir
ve bu olduk¢a zorlu gorevi yerine getirirken Anayasa Mahkemesine ve

hakimlerine basarilar dileriz.



The Execution of Judgments of the European Court
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Mr President of the Constitutional Court,

Ladies and Gentlemen,

It is a great honour for me to attend this important Symposium and
represent the Council of Europe in this panel concerning the execution of
judgments of Constitutional Courts and of the European Court of Human
Rights.

Judgments of the European Court of Human Rights are binding on
Member States. They do not, however, produce immediate results in the
domestic legal order. They do not annul domestic court decisions, regulations
or laws. They create an international law obligation to execute in good faith —
i.e. fully and rapidly - the judgment whereby the European Court has found
that there was a violation of human rights. According to Article 46 of the
European Convention on Human Rights (ECHR), all States that are Parties
to the Convention are under the obligation to abide by the judgments of the
European Court of Human Rights.

The execution of a judgment of the European Court is not limited to
the payment of the just satisfaction awarded by the Court. The member state
in question should take other measures (individual and general measures) to
ensure that the European Court’s judgments are fully executed. Individual
measures are the measures that should be taken to erase the consequences
of a violation (e.g. reopening of proceedings or release of an accused because
his/her rights had been violated). General measures are those measures that
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should be taken to prevent future similar violations (e.g. change of legislation,

of case-law of courts or of administrative practice etc.).

The Committee of Ministers, the executive body of the Council of
Europe, is responsible for the supervision of the execution of judgments.
The Committee of Ministers’ role is limited to the supervision of execution
of judgments (i.e. it is the Committee which determines whether a judgment
is executed or not — this is a collective exercise). The obligation to execute a
judgment lies with the member States, which are free to choose the means
through which they will achieve the full execution of a judgment. If a member
State fails to execute a judgment, the Committee of Ministers will exercise
political and diplomatic pressure on the member State concerned. Failure to
execute a judgment by a State Party creates indeed a liability towards all other

High Contracting Parties to the Convention.

One can therefore grasp the crucial role that the highest courts, and
in particular the Constitutional Courts, of Council of Europe Member States
play in this process. The development of the Convention compatible judicial
practices and the creation of a human rights compatible jurisprudential
corpus, based on a sound interpretation of the Constitutional rights and
freedoms inspired by and in accordance with the case-law of the European
Court is not only essential for the protection of individual rights but also an
indispensable element of the Rule of Law in its international, European and

domestic dimensions.

The guiding figure of the Constitutional Court in terms of its authority
on the lower courts is a consequence of the principle of hierarchy of courts.
In a State which is abiding by the Rule of law, there is no room for “resisting”
the interpretation and the judgments of the Constitutional Court. The
Constitutional Court’s judgments bind not only the ordinary courts but all
the branches of the government, including, of course, the executive branch.
Any intervention with the authority of the Constitutional Court would have
serious consequences for the authority of the Constitutional Court and for the
Rule of Law, and would also affect the distribution of power and equilibrium

of the State structure, ultimately harming Democracy.

Viewed from this perspective, the introduction of the right to individual
petition before the Constitutional Court is an important step in ensuring

effective human rights protection at domestic level. But, in addition, it is an
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extraordinary tool to ensure convergence of and coherence of the European

legal space.

The experience has shown that (and the speakers from Germany and
Spain might confirm this) there are two major consequences when a system of

right to individual petition functions effectively:

1) domestic courts at all levels are expected to follow the case-law
created by the Constitutional Court, and

2) the number of applications coming to Strasbourg is expected to
decrease.

The introduction of the right to individual petition before the

Constitutional Court is a fundamental reform for Turkey.

Turkey was, for more than a decade, one of the member States of
the Council of Europe with the highest number of applications to the
European Court and the highest number of violations found against it.
The main aim behind the introduction of this remedy was to enhance
the protection of human rights and to lower the number of applications

coming to Strasbourg.

The findings of the European Court in the case of Uzun was the first
signal from Strasbourg that this aim was achieved because the European
Court found that applicants should first apply to the Constitutional Court
before coming to Strasbourg. The effectiveness of the individual petition as a
domestic remedy to be exhausted before the case is brought to an international

forum was thus clearly established.

The Constitutional Court’s emerging case-law in particular relating
to the right to freedom of expression (such as bans imposed on Twitter and
YouTube, release of detained journalists) show that the Constitutional Court’

case-law follows the same principles and standards as the European Court.

It is expected that the Constitutional Court continues following this
trend so that it maintains its capacity to absorb large number of applications
at domestic level. And it is also expected that lower courts (in particular, first
instance courts which have an important role to play in this respect) shall
follow the judgments of the Constitutional Court, apply the same standards
and principles and - most importantly - execute the judgments of the
Constitutional Court without hesitation.
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For several years, the Council of Europe has been supporting the
Constitutional Court in its work and will continue to do so, particularly in
making and keeping the individual application as an effective remedy in
the sense of Article 13 of the Convention. We see that the Turkish society has
accepted the Court as a protector of its rights and freedoms. The Court has
delivered very important judgments, especially in cases concerning excessive
length of pre-trial detention, right to freedom of expression and excessive

length of proceedings, which echoed the case-law of the Strasbourg Court.

It is important now to make sure that future judgments will sustain
the effectiveness of this remedy in Turkey and we wish every success to the

Constitutional Court and its judges in fulfilling this highly challenging task.





