Anayasa Sikayetlerine Iligkin Kararlarin Infazi
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Degerli Hanimefendiler, Beyefendiler, Sayin Meslektaslarim!

Tiirk Anayasa Mahkemesinin ve Alman Anayasa Mahkemesinin yetki
alan1 ve usul kurallar1 bakimindan ¢ok benzer olduklari acgiktir, aslinda bu
konusmay1 hazirlarken dgrendiklerimden sunu soyleyebilirim ki gercekten
birbirimize ¢ok yakiniz. Bu yiizden temel unsurlara girmenin geregi yoktur,

bunu yapmak zaten bilmediginiz herhangi bir gizli bilgiyi ortaya ¢ikarmaz.

Almanya’da bireysel bagvurulara iliskin kararlarin infazi ile ilgili baz:
tecriibeler hakkinda konusmak ¢ok daha ilgingtir. Bes soruyu ele alarak bunu

aciklamak isterim:
1. Kanun ne soyler?

2. Neden kararlarimizin infazma iligkin yasal yollardan tam olarak

yararlanmamaya calisiriz?

3. Kararlarimizi uygulamanin temel yontemleri nelerdir?

4. Tehlike durumunda ne yapabiliriz?

5. Neden mahkemeler, hiikiimet ve devlet genel olarak kararlarimizi
infaz edilmeden kabul ederler?

1. Kanun Ne Séyler?

Temel hiikiim soyledir (Federal Anayasa Mahkemesi Kanunu § 35):

"Federal Anayasa Mahkemesi kararinda, karari kimin infaz edecegi

belirlenebilir; bireysel davalarda infaz yontemi de belirlenebilir."

Acikga goriilityor ki bu climle son derece yardimaidir ¢iinkii ¢ok sayida
imkani ortaya koyar. Bunun yani sira kararlarimizin tiim mahkemeler, kamu
mercileri ve hiikGimet {izerindeki baglayic1 giiciinii belirleyen sadece birkag
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ek hiikiim bulunmaktadir. Ornegin parlamentonun cikardigi bir kanunun
anayasaya aykirihigma iliskin verilen kararlar kanun giiciindedir ki bu, bu

kararlarin 6zel kisiler tizerinde bile baglayici etkisinin oldugu anlamina gelir.

Fakat herkes bilir ki cennetin tiim nimetleri elinizin altinda olsa bile
bunlar1 dikkatli sekilde ve aralikli olarak tatmaniz gerekir. Ve herkes gayet
iyi bilir ki kanun metnini gérmek aradiginiz ¢6ziimiin %30'undan daha fazla

degildir. Bu beni ikinci soruma getirmektedir.

2. Neden Kararlarimizin infazina iliskin Yasal Yollardan Tam Olarak

Yararlanmamaya Calisiriz?

Bunun cevabi, anayasa sikayetini kabul ederek ne yaptigimizi gézden

gecirmekle bulunabilir.

Eger bir Anayasa sikayeti basarili ise idari makamlarin, hiikimetin ya
da ilgili mahkemelerin anayasaya aykir1 sekilde hareket ettikleri ve boylece
vatandasin haklarinin ihlal edildigi yoniinde bir yargisal tespitle sonuglanur.
Boyle bir tespit, rutin bir yargi uygulamasi olup olaganiistii bir durum
degildir. Ne var ki hukukun tistiinliigtiniin kabul gordiigii ilk zamanlarda bu
tiir bir tespit son derece garipti. Bunun sebebi ise bu tespitin devleti elestirmek
seklinde de gortiilebilmesiydi. Sikayetci devletin eyleminin anayasaya aykiri

oldugu yoniinde elestiri yapar ve Mahkeme bu elestiriyi agikca ifade eder.

Ve dahast Mahkemenin otoritesi kararlarinin fiilen uygulanip
uygulanmadigina baghidir. Ne var ki pek ¢cok davada Mahkeme, kararlarmin
infazini ancak devlet makamlarindan, tam da eylemlerinin anayasaya aykiri
olduguna hiikmettigi idari makamlardan ve mahkemelerden yararlanirsa
saglayabilir. Bu, her iki taraf arasinda onemli derecede giiven olmasim
gerektirir: Hiik(imet, idari makamlar ya da genel mahkemeler, Anayasa
Mahkemesi tarafindan elestirilirken yalnizca bu elestiriyi kabul etmekle
kalmamali ayni zamanda Mahkeme kararma uyarak ve bu karar1 uygulayarak
bu elestiriyi hayata gegirmelidir. Buna mukabil Mahkeme, kendi kararmin

muhataplarina kararin infazini birakacak kadar giiven duyar.

Mahkeme ve kararlarinin muhataplar1 arasindaki iligkinin bazen
bir dereceye kadar gerilimler gostermesi sasirtict degildir. Almanya’da, ilk
Federal Sansolye Konrad Adenauer’in Federal Anayasa Mahkemesinin vermis

oldugu onemli bir karara verdigi tepki efsane oldu. Agiklamasinda sunu ifade
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etti: “Federal Bakanlar Kurulu, Federal Anayasa Mahkemesi kararinin yanlis

oldugu konusunda mutabik kalmigtir”.

Bu tiir gerilimleri onlemek yararli hatta bir anayasa mahkemesinin
varligim siirdiirmesi ve etkinligi agisindan gerekli olabilir. Sonug¢ olarak
maksat infazi, belirli diizenlemeler yoluyla gereksiz kilmak ya da en azindan
daha az carpici héle getirmekten ibarettir. Boylece yukarida gecen hitkmiin
faydasi sert, son derece verimli ve garpici bir¢ok infaz yontemini ne siirmesi
degil — ki bunu aslinda yapmakta- ancak esnek olmasidir. Mahkemenin infaz
kararlarina iligkin belirli bir diizende ve kendi tercihi dogrultusunda genis bir
hareket serbestligi vardir. Mahkeme, gerektigi kadar sert fakat ayn1 zamanda
her davanmn belirli unsurlarini izleyerek miimkiin oldugunca temkinli ve

ilimh olacak sekilde siyasete yonelik miidahalesini ayarlayabilir.

Ayrica Anayasa Mahkemesi kararlarmin infazinin sadece sikayetci
agisindan degil, ayni zamanda bir biitiin olarak devleticin de nemli oldugunu
unutmamamiz gerekir. Ancak Anayasa Mahkemesi kendisini hiik(imet, idari
makamlar ve mahkemeler karsisinda kabul ettirebilirse vatandaslar hukukun

tstlinligii kapsaminda devletin isleyisine giiven duyar.

3. Kararlarimizi Uygulamanin Temel Yontemleri Nelerdir?
Bu anlamda dort ihtimalden bahsetmek isterim:

(1) idari kurumlarin infaza iliskin eylemlerine bagli olmadan etkili
sekilde hareket etmenin en kolay yolu, temyiz mahkemesi karar1 vermektir.
Bir mahkeme ya da idari bir makamin kararma yonelik itiraza iligkin bir
anayasa sikayetini kabul ederken Federal Anayasa Mahkemesi, bir karari
bozar (Anayasa Mahkemesi Kanunu boliim 2, § 95). Sonug olarak anayasaya
aykiri karar hiikiimsiiz olur. Infaza iliskin herhangi bir tedbire gerek yoktur.
Cogu davada dosya yeniden yargilama igin yetkili mahkemeye geri gonderilir
fakat genellikle ilerideki dava islemleri i¢in bir “yol haritas1” ekleriz. Bu,
Federal Anayasa Mahkemesinin giinliik caligmasini siyasi anlamda dikkat
¢cekmeden agirlikli olarak diger mahkemelerle baglantili sekilde siirdiirmesini
saglar. Neticede genellikle yargi icinde konusmak, siyasi alanda ilerlemekten

daha profesyonelce ve daha az tehlikelidir.
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(2) Eger bozulan karar Parlamentonun c¢ikardigi anayasaya aykiri
bir kanuna dayaniyorsa ya da boyle bir kanuna dogrudan itiraz ediliyorsa
Federal Anayasa Mahkemesi, kural olarak o kanunu artik uygulanamasin
diye hiikiimstiz kilar (Anayasa Mahkemesi Kanunu, boliim 3, tiimce 2, §
95). Fakat su acikc¢a goriilmektedir ki bu tiir bir kararin etkileri muazzam
olabilir. Boylece bir kanunu hiikiimsiiz kilmak yerine Federal Anayasa
Mahkemesi farkli bir yol segebilir: Kararini bir kanun hiikmiiniin anayasa
aykirt oldugunu agiklamakla sinirli tutabilir ve boylelikle kanunu hiikiimsiiz
kilmaktan kaynaklanan etkiyi azaltabilir. Federal Anayasa Mahkemesi, bu
yolu Ozellikle yasama organina Mahkemenin gerekgelerini dikkate alarak

anayasaya aykir1 kanunu gozden gecirmesi icin siire vermek isterse seger.

(3) Bir Parlamento kanununu hiikiimsiiz kilan bir kararin etkisini
daha fazla azaltmaya yonelik diger bir yonteme bakalim: Anayasaya
uygun olarak gozden gecirilmis bir hitkmiin kabul edilmesi gereken
bir son tarih tespit ederek belirli kogullar altinda Mahkemenin kararini
“parlamentoya yonelik basvuru” ile simirlamak makul olabilir. Federal
Anayasa Mahkemesi bu secenegi, bir kanunu hiikiimsiiz kilmak anayasa
ile belirlenen standartlara uygun olmayan sonuglara yol agarsa tercih eder.
Ornegin devlet memurlarinin maaslari ile ilgili bir kanun, bu kanunda
belirlenen maaslar ¢ok diisiik oldugu i¢in gegersizse bu kanunu hiikiimsiiz
kilmak devlet memurlarina maas O0demek i¢in bundan bdyle hicbir
yasal dayanak olmadigi anlamina gelir. Boyle bir kararin olusturdugu
durum, itiraz edilen kanuna kiyasla anayasaya daha az uygun olur. Bu
tiir sonuglar1 6nlemek amaciyla Federal Anayasa Mahkemesi, kararinin
hukuki sonuglarini kanunun anayasaya aykiri oldugunu acgiklamak ile
sinirlayabilir. Ayrica kanunun smirli bir siire igin yiiriirlitkte kalmas:

yoniinde karar verebilir.

(4) Mahkemeleri ya dahiik(imeti ¢ok diisiik bir diizeyde yonlendirmenin
tamamen farkli bir yolu, hukuken belirleyici olmayan bazi tavsiyeleri bir
kararin gerekgesine eklemek olabilir. Bu, kabul edilemezlik kararlarinda ve
ayn1 zamanda bir davanin esasina iligskin kararlarda yapilabilir. Almanya’da
tipik bir 6rnek, Avrupa hukukuna tabi miilteci hukuku alani olur. Ornegin
Federal Almanya Anayasa Mahkemesinin Avrupa hukukuna iliskin hiikiim
vermeye yetkisi bulunmamaktadir ancak yeni dogmus bebekli bir aileyi

yurt digina siirerek ne tiir insan haklar1 sorunlarinin cikabilecegine dair
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bir ipucu verebilir. Bu ipuglar1 kararin baglayia giicii ile ilgili degildir ama
genelde- bilhassa alt mahkemelerin konu {izerine bir kez daha egilmelerini

istemiyorsaniz- derhal etkilidir.

4. Tehlike Durumunda Ne Yapabiliriz?

Fakat ne yazik ki hiikimet, Anayasa Mahkemesine tereddiitsiiz uyma
konusunda her zaman goniillii degildir. Kisinin kendisini agik sekilde ifade

etmesi ve yanlis anlasilmayacak duruma getirmesi gerekebilir.

Kanunlarin iptaline yonelik bir davada Mahkeme gerekirse yalnizca
kanunu anayasaya uygun sekilde gézden gecirmek amaciyla son tarih tespit
etmeye degil ayn1 zamanda gozden gegirilen kanun yiiriirliige girene kadar
olan gecici donemde gecerli hiikiimler getirmeye de yetkilidir. Bu hiikiimler

bir yasama organi gibi hareket eden Mahkeme tarafindan ifade edilir.

Boyle gecici hiikiimler getirilmesi yoniinde karar vermek, yasama
organinin sorumluluk alanina ciddibir miidahalede bulunuldugunu gosterir.
Bu nedenle bu tiir hiikiimler ancak yasama organi yeni diizenleme yapana
kadar ytrirliikte olabilir. Ayrica gegici hiikiimler miimkiin oldugunca
yasama organinin mevcut niyetini koruyan bir sekilde uygulanmalidir.

Anlagsilir bicimde 6zellikle bu tiir bir infaz karari elestiriye maruz kalir.

Olagan dis1 bir dava ile ilgili belirli bir 6rnek sunmak isterim: Federal
Anayasa Mahkemesi iki ¢ocuktan fazla ¢ocugu olan devlet memurlarin
maaglarina iligkin kanunlarin denetimini siklikla ele almistir. Daha 1977'de
Mahkeme, bu devlet memurlarinin maaslarinin ¢ok diisiik olduguna ve
anayasaya uygun olmadigina hiikmetti ve bu meseleyi gerekli tedbirleri
almasi igin yasama organina birakt. 1htiyath ve nazik olma gayreti yine de
ise yaramadi. Durumu diizeltmek i¢in hi¢bir sey yapilmadi. Sonug olarak 13
yil sonra 1990 yilinda Mahkeme, yasama organini tedbir almasi i¢in uyararak
yeni bir karar ¢ikardi. Yine bir sey olmayinca 1998 yilinda Mahkeme, konuya
iliskin tiglincii kararinda sert bir sdylemde bulundu; 1999 yilinin sonuna
kadar son tarih belirledi ve yasal bir dayanak olmasa bile idari makamlarin
2000 yilindan sonra devlet memurlarina daha yiiksek maas 0demelerine
karar verdi. Her devlet memurunun almayi hak ettigi maas, Federal Anayasa
Mahkemesinin kararinda gosterdigi gerekgelere dayanilarak her vaka igin
tam olarak hesaplanabilir. Tahmin edebileceginiz {izere yine hicbir sey

olmadi. Fakat idare mahkemeleri daha yiiksek maaslar verilmesi yoniinde
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karar vermeye basladiginda Hiik{imet ve Parlamento, ilk kararin tizerinden

25 y1l gegince tepki verdi.

Ne var ki bu yontem ancak eger nadiren uygulanirsa - hatta daha da
Onemlisi- eger resmen taninmis bir merci olan Federal Anayasa Mahkemesi
diger mahkemelerin giivenine sahipse- ise yarar. Bu anahtar s6z beni besinci

ve son soruma gotiriir.

5. Neden Mahkemeler, Hiikiimet ve Devlet- Genel Olarak-
Kararlarimizi infaz Edilmeden Kabul Eder?

Dort unsurun altini ¢izmeme izin verin:

(1) Federal Anayasa Mahkemesinin kullandig1 yetki, biiyiik olgiide
Mahkemenin karari i¢in gosterdigi gerekgelerin ikna edici olup olmadigina
baglidir: Herhangi bir gerekge 6ne siirmeyen ya da yetersiz gerekgeli bir karar
muhtemelen g6z ardi edilmeyecektir fakat bu karara uyum iknaya dayanmaz.
Federal Anayasa Mahkemesine giiven, ancak Mahkeme anayasaya aykir1
oldugunu agikladig1 karar1 adil ve kapsamh sekilde ele aldigini gosterirse

telkin edilmis olunur.

(2) Medya ile temas halinde olmanin gerekli olmasa bile faydali oldugu
ortaya cikmustir. Yargi ve medya arasindaki belirli bir mesafe demokratik
sistemin bir pargas1 olsa bile Mahkemenin kendi gérev yapma yontemlerini
agiklamasi ve elestiri igeren yorumlara agitk olmasi 6nemlidir. Bir mahkemenin
yalnizca kararlari ile konusabilecegi yoniindeki 6zli soziin ¢ag disi oldugu
goriilmektedir. Bugiinlerde profesyonel anlamda halkla iliskiler, basar1 ve

kamuoyunun giiveni i¢in ¢ok énemlidir.

(3) Benzer sekilde, bilim ve yarg: camiasimin biitiinii ile iyi iligkiler son
derece 6nemlidir ve bu sadece raportorlerle sinirli olmayip elbette hakimleri/
iiyeleri de kapsamaktadir. Eger diger mahkemelerde tiim diizeylerde yer
alan hakimler anayasa mahkemesinin nasil calistigini ve miizakere ettigini
bilmezlerse anayasa mahkemesinin kararlarina uymazlar. Diger anahtar
sozciikler ise yargisal anlamda 6z kisitlama, makul olarak sinirlandirilmis

denetim kapsami, gerekgelerin inandiriciligidir.

(4) Son fakat son derece Onemli olarak Mahkemenin itibari,
vatandaslardan gelen destege baghdir. 2014 yilinda yapilan bir ankette

sadece vatandaslarin %59'u Federal Hiikimete, %53'(i Parlamentoya giiveni
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oldugunu soylerken %79"u ise Federal Anayasa Mahkemesine sonsuz giiven
duyduklarini ifade etmistir. Bu rakamlarin boyle olmasmnin temel nedeni,
belirli bir davada kaybedenlerin bile hukukun istiinliigiiniin genel anlamda
istikrarinin Anayasa Mahkemesinin ihtilafli meselelere baglayici giigle ve
daimi olarak karar vermesine baglh oldugunu bilmeleridir. Eger politikacilar
Federal Anayasa Mahkemesinin kararlarini uygulamay1 reddedecek olurlarsa
muhtemelen Mahkemeye saygi duyan halk tarafindan gelecek elestirilerle
kars1 karsiya kalmak zorunda kalirlar. Ne var ki saygi gorme bagislanmis
bir durum degildir. Bu ytiizden saygiy1 siirekli olarak kazanmak Mahkemeye
baglidir.






Execution of Decisions on Constitutional
Complaints

Dr. Ulrich Maidowski
Judge of Federal Constitutional Court of Germany

Ladies and Gentlemen, dear Colleagues!

It is obvious that the Turkish Constitutional Court and the German one
are very similar as to our field of jurisdiction and our procedural rules; in fact:
out of what I have learnt while preparing this intervention I can say that we
are indeed very close to each other. So there is no need to go into the basics —
doing so wouldn’t reveal any secrets you don't already know.

It is much more interesting to talk about some practical experience
concerning the execution of decisions on individual complaints in Germany.
I'd like to do so by tackling five questions:

1 What does the law say?

2. Why do we try not to make full use of the legal means of executing

our decisions?
3. What are the main practical ways of putting our decisions into effect?
4. What can we do in case of danger?
5.Why do courts, administration, and government accept our decisions
— at least in general — without execution?
1. What does the law say?

The main provision reads as follows (§ 35 Law on the Fed. Const.
Court):

The Federal Constitutional Court’s decision may specify who is to

execute it; in individual cases, it may also specify the method of execution.

This text is, obviously, extremely helpful because it opens a wide range



52 Anayasa Yargist 33 (2016)

of possibilities. Besides, there are only a few additional provisions specifying
the binding force of our decisions upon all courts, public authorities and
government. E.g.: Decisions on the unconstitutionality of an Act of Parliament
have the force of law which means that they have a binding effect even on
private persons.

But everybody knows: Even if you have all delights of paradise at your
disposal you should be tasting them carefully and sparsely. And everybody
knows as well that seeing the text of the law is not more than 30% of the
solution you are looking for. This brings me to my second question:

2. Why do we try not to make full use of the legal means of executing
our decisions?

The answer to this can be found by considering what we do by granting

a constitutional complaint:

If a constitutional complaint is successful, it results in a judicial
finding that administrative authorities, the government, or courts of the
state concerned have acted unconstitutionallyand that thereby the rights of
a citizen have been violated. Such a finding is judicial routine, nothing out of
the ordinary. However, in the early days of the rule of law, such a finding was
extremely unusual. The reason is that it may also be regarded as criticising the
state. The complainant criticises the state’s action as unconstitutional and the

Court voices this criticism publicly and expressly.

And what is more, the authority of the Court depends upon whether
a decision is in fact executed or not. However, in many cases the Court
can only ensure execution of its decisions if it uses state authorities, often
the very same administrative authorities and courts whose actions it ruled
to be unconstitutional. This requires a high degree of trust between both
sides: While being criticised by the Constitutional Court, the government,
the administrative authorities or the regular courts must not only accept this
criticism, but even give effect to it by complying with the Court’s decision
and implementing it. And vice versa: The Court puts so much trust in the

addressees of its decision as to leave the execution of the decision to them.

It is not surprising that this relationship between the Court and the
addressees of its decisions is sometimes characterised by tensions of a certain

degree. In Germany, the reaction of the first Federal Chancellor, Konrad
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Adenauer, to a prominent decision by the Federal Constitutional Court is
legendary. In his statement he said: “The Federal Cabinet has agreed upon the

fact that the judgment of the Federal Constitutional Court is wrong”.

To avoid such tensions can be helpful, even essential for the survival
and effectiveness of a Constitutional Court. Consequently, the idea is to make
execution through special acts redundant or at least less spectacular. Therefore,
the advantage of a provision as cited above is not that it offers a wide range
of harsh, most efficient and spectacular means of execution — which it does,
in fact —, but that it is flexible. The Court has broad leeway in its choice and
specific design of execution orders. It can calibrate its interference with the
politics to be as severe as necessary but also as considerate and modest as

possible following the specifics of every individual case.

And we should not forget that the execution of Constitutional Court
decisions is not only important for the complainant but also for the State as
a whole. Only if the Constitutional Court is able to assert itself against the
government, against administrative authorities and courts, will the citizens
have confidence in the functioning of the state under the rule of law.

3. What are the main practical ways of putting our decisions into
effect?

I'd like to name four such possibilities:

(1) The easiest way to act effectively without depending on
executionary acts of administrative bodies is to render a decision of cassation.
Granting a constitutional complaint that challenges a court decision or
a decision of an administrative authority, the Federal Constitutional
Court quashes that decision (§ 95 sec. 2 Federal Constitutional Court Act,
Bundesverfassungsgerichtsgesetz — BVerfGG). As a result, the unconstitutional
decision becomes ineffective, it is null and void. No executionary measures
are needed. In many cases the file will be sent back to the court competent
for retrial, but we usually add a “road map” for the further proceedings. This
enables the Federal Constitutional Court to assert itself in its day-to-day work
primarily in relation to the other courts without drawing political attention.
After all, speaking within the judiciary usually is more professional and less

dangerous than going on political battlegrounds.
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(2) If the reversed decision is based on an unconstitutional Act of
Parliament or if such an Act is directly challenged, the Federal Constitutional
Court, as a rule, voids that law (§ 95 sec. 3 sentence 2 BVerfGG) so that it
may be applied no longer. But, obviously, the effects of such a decision can be
tremendous. Therefore, instead of voiding a law, the Federal Constitutional
Court can choose a different route: It can reduce its decision to declaring a
statutory provision unconstitutional and thus diminish the impact that results
from voiding the law. The Federal Constitutional Court chooses this way in
particular if it wants to give the legislature time to revise the unconstitutional

statute by taking into account the Court’s reasons.

(3) Let’s look at another way to further reduce the impact of a
decision voiding an Act of Parliament. It may, under certain circumstances,
be wise to limit the Court’s decision to a so called “appeal to Parliament”
(Appellentscheidung), fixing a deadline by which a revised provision in
compliance with the Constitution must be adopted. The Federal Constitutional
Courts chooses this option if voiding a statute would lead to consequences
that are not in line with the standards set by the Constitution. If, for example,
a law relating to the salaries of civil servants is void, because the salaries
specified in that law are too low, voiding this law would mean that there is
no longer a legal basis at all for paying salaries to civil servants. The situation
created by such a decision would be less compatible with the Constitution
than the challenged law itself. In order to counteract such consequences, the
Federal Constitutional Court may limit the legal consequences of its decision
to declaring the law unconstitutional. In addition, it may order that the law

continues to be in effect for a limited period of time.

(4) A completely different way of directing the administration or the
courts on a very low level could be to add some pieces of advice — which
are not legally decisive — to the reasoning of a decision. This can be done
within decisions on inadmissibility as well as decisions on the merits of a
case. A typical example in Germany would be the field of refugee law which
is governed by European Law. E.g.: The German Federal Constitutional Court
is not entitled to rule on European Law but it may give a hint as to what
problems of human rights may arise by deporting a family with a new born
child. These hints do not take part of the binding force of the decision but
usually have an immediate effect — especially if you do not want the lower

courts to be involved in the matter once more.
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4. What can we do in case of danger?

But, alas, the government is not always willing to follow the
Constitutional Court without hesitation. It can be necessary to make oneself

clear and unmistakeable.

In an Action for Anulment of statutes the Court is entitled, if necessary,
not only to set a deadline for revising the statute in a constitutional way but
also to give provisions that apply during the transitional period until the
revised law enters into force. These provisions are phrased by the Court itself
acting like a legislative body.

Ordering such transitional provisions represents, however, a serious
interference in the legislature’s sphere of responsibility. Therefore, such
provisions may only be in effect until the legislature has adopted revised
provisions. Additionally, transitional provisions must be implemented in
a way that protects the legislature’s present intent to the extent possible.

Understandably, this type of execution order in particular meets with criticism.

I'd like to present a specific example concerning an extraordinary case:
The Federal Constitutional Court has frequently dealt with the review of laws
concerning the salaries of civil servants who have more than two children.
Already in 1977, the Court held that the salaries of these civil servants were
too low and not in compliance with the Constitution and left it explicitly to
the legislature to take the necessary measures. The attempt to be cautious and
polite was ineffective, though. Nothing was done to remedy the situation. As a
consequence, in 1990, which is 13 years later, the Court issued a new decision
admonishing the legislature to take action. When again nothing happened, in
1998, the Court, in its third decision on the matter, took recourse to a drastic
measure: Addressing the legislature, it set a deadline until the end of 1999
and ordered that the administrative authorities pay the civil servants a higher
salary from the year 2000 on, even without a legal basis. The salaries each civil
servant was entitled to could be calculated exactly for each case on the basis of
the reasons that the Federal Constitutional Court gave in its decision. As you
may suspect, again nothing happened. But when the administrative courts
started to grant higher salaries the government and the Parliament reacted —

25 years after the first decision.
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However, this method only works if it is applied rarely and — even more
important — if the Federal Constitutional Court, as a recognised authority,
enjoys the confidence of the other courts. This keyword leads to my fifth and

last question:

5. Why do courts, administration and government accept our
decisions- at least in general - without execution?

Let me underline four aspects:

(1) The authority the Federal Constitutional Court enjoys depends
to a large extent on whether the reasons the Court gives for its decision are
convincing or not: A decision that gives no reasons or is poorly reasoned will
— probably —not be ignored, but compliance with it is not based on conviction.
Confidence in the Federal Constitutional Court is only inspired if the Court
shows that it dealt fairly and comprehensively with the decision it declared
to be unconstitutional.

(2) It has proved helpful if not essential to stay in touch with the media.
Even if a certain distance between the judiciary and the media is part of a
democratic system it is important that the Court explains its ways of acting
and remains open for critical comments. The saying that a court can only
speak through its decisions seems outdated. Professional PR nowadays is
crucial for the success and public confidence.

(3) Likewise, good relations with the whole of the judiciary and the
scientific community are extremely important. And this is not restricted to the
rapporteurs but of course includes the justices. If the judges in the other courts
of all levels do not know how the Constitutional Court works and argues,
they will not follow its decisions. Other keywords are: Judicial self-restraint,

wisely restricted scope of review, persuasiveness of reasonings.

(4) Last but not least: The esteem of the Court is based on the support by
the citizens. While in a survey conducted in 2014, only 59% and 53% said that
they had confidence in the Federal Government or Parliament, respectively,
79% stated that they had great confidence in the Federal Constitutional Court.
The main reason for these figures is that even those who lose in a specific case
know that the overall stability of the rule of law depends upon the fact that
the Constitutional Court decides controversial issues with binding force and
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permanently. If the politicians were to refuse to implement decisions of the
Federal Constitutional Court, they would very likely have to face criticism by
the public respecting the court. However, being respected cannot be taken for

granted. So it’s up to the Court to constantly earn it.





