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EDITORDEN
FROM THE EDITOR

Degerli okuyucularimiz;

Rekabet Dergisi’nin bu sayisinda bes makaleye yer veriyoruz. Bu makalelerden
ikisi birbirinden bagimsiz iki ayr1 konuyu ele alirken, diger ii¢ makale
hakemlerimiz tarafindan “yayimlanabilir” goriisliniin verilmesinin ardindan
Rekabet Kurumu ve Istanbul Bilgi Universitesi Hukuk Fakiiltesi isbirligiyle
diizenlenen “Hakim Durumun Kotiiye Kullanilmasi: Sorunlar ve (oziim
Onerileri” konulu sempozyumda sunulan makalelerin bir kismuni icermektedir.
Dolayisiyla s6z konusu ii¢ makale, hakim durumun kétiiye kullanilmasina iliskin
konulara odaklanmis bulunmaktadir. Dergimizin gelecek sayisinda, yine
hakemlerimiz tarafindan “yayimlanabilir” goriisliniin verilmesinin ardindan sz
konusu sempozyumda sunulan makalelerin bir kismin1 daha yayimlayarak, bu
alanda diinyada yapilan tartismalarin {ilkemize nasil yansidigini sizlere
aktarabilmeyi hedefliyoruz. Sempozyumda yapilan sunum ve tartismalar, hakim
durumun kotiiye kullanilmasina iliskin uygulamanin ¢esitli yonleriyle
irdelenmesi ihtiyacini ortaya koymustur. Yayimlanacak makalelerin bu alanda
yapilacak tartismalara bir altyapr olusturacagini diisiiniiyor; arastirmacilar
dergimizde yayimlanmak iizere bu alanda arastirma yapmaya davet ediyoruz.

Bu sayimizdaki ilk ¢alisma, Rekabet Kurumundan Rekabet Uzman1 Ali
ARIOZ ve Rekabet Uzman Yardimcis1 Ozgiir Can OZBEK tarafindan kaleme
alman “Hdkim Durumun Kotiiye Kullanilmasimin Sonucu Olarak Zorunlu
Lisanslama: Degerlendirme Kriterleri ve Uygulanan Standartlar” baglikl
makaledir. Calisma, sozlesme yapilmasimin reddi baglaminda fikri miilkiyet
haklarmin zorunlu lisanslanmasina iligkin degerlendirme kriterlerini ve
uygulanan standartlar1 ele almaktadir. Makale bu alandaki AB igtihadim
ozellikle Microsoft karar1 ve 82. madde kilavuzuna odaklanarak aktarmaktadir.
Buradan hareketle yazarlar, Tiirkiye uygulamasi bakimindan Rekabet Kurulunun
Bilsa kararin1 daha detayl inceleyerek genel olarak sozlesme yapmay1 reddetme,
0zel olarak da fikri miilkiyet haklarinin zorunlu lisanslanmasina iligkin Tirkiye
uygulamasii degerlendirmektedir. Yazarlar degerlendirmelerinin ardindan, bu
alanda bir smiflandirma sorununun oldugu, Kurulun igtihatlarinda belirsizlik
bulundugu ve kararlarinda daha agiklayict bir tutum benimsemesi gerektigi
sonucuna ulagmaktadirlar.

Ikinci ¢alisma, Bogazici Universitesinden Yrd. Dog. Dr. Umut AYDIN
tarafindan hazirlanmis “The International Competition Network: Cooperation
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and Convergence in Competition Laws (Uluslararasi Rekabet Agi: Rekabet
Kanunlarinda Uluslararast Isbirligi ve Uyumlasma)” bashkli makaledir.
Makale, diinyadaki rekabet otoritelerini sanal bir ag seklinde bir araya getirerek
son yillarda rekabet hukuku alaninda dikkati ¢eken ¢ok tarafli bir platform
haline gelen Uluslararasi Rekabet Aginin rekabet hukuku alaninda uluslararasi
isbirligine ve uyumlasmaya olan katkisini ele almaktadir. Yazar, son yillik
toplantisinin bu yi1l Rekabet Kurumu ev sahipliginde Istanbul’da yapildig
Uluslararas1 Rekabet Aginin, OECD, DTO ve UNCTAD gibi diger ¢ok tarafli
platformlara gore g¢esitli avantajlart bulundugunu, bu avantajlarin iyeler
arasinda sosyallesmeyi ve rekabet politikasinin bazi alanlarinda nispi uyumu
sagladigini ortaya koymaktadir. Ancak yazar rekabet politikas1 alaninda uluslar
arasinda daha fazla uyum saglanmasinin o6niinde dogal ve temel engeller
bulundugu sonucuna da ulagsmaktadir.

Ugiincii ¢alisma, Rekabet Kurumundan Rekabet Basuzmani Baris
EKDIi’nin “Uriin Baglama ve Paket Satislar Yoluyla Hakim Durumun Kétiiye
Kullaniimas:” baslikli makalesidir. Yazar, giinliik hayatta ¢ok sik karsilasilan
iiriin baglama ve paket satiglarin kuramsal temellerini, tesebbiislerin hangi
saiklerle bu tiir uygulamalarda bulunduklarini ve s6z konusu eylemlerin hangi
durumlarda rekabet hukuku agisindan sorun teskil edebilecegini ele aldiktan
sonra ABD, AB ve Tirkiye uygulamalarini incelemektedir. Buna gore
calismada ABD’de zaman iginde oOzellikle teknolojik baglama séz konusu
oldugunda mutlak ihlal kuralinin giderek yumusadigi, AB uygulamasina
bakildiginda ise, baglama ve paket satis uygulamalarinin o6zellikle hakim
durumun kotiiye kullanilmasi agisindan sinirli sayida da olsa ¢esitli kararlarda
yaptirima tabi tutuldugu tespiti yapilmaktadir. Yazar, Tirkiye’nin 13 yillik
uygulamasi degerlendirildiginde, ABD veya AB’deki gibi standart bir test
uygulamasinin ya da degerlendirme sistematiginin bulunmamasini elestirmekte
ancak Rekabet Kurulu uygulamasinin konuya yaklagimiin muhakeme bazli
olmasi ve iktisadi altyapisinin bulunmasi nedeniyle esas bakimindan genel bir
elestiriyi hak etmedigi sonucuna ulagmaktadir.

Bu sayimizda hakim durumun kotiiye kullanilmasina iligkin
yayimladigimiz bir diger ¢aligma ise, Akdeniz Universitesinden Dog. Dr. N.
Ayse ODMAN BOZTOSUN tarafindan kaleme alinan “Tek Yanli Firma
Davranmislarina Nasil Yaklagalim?” baslikli makaledir. Yazar, 4054 sayili
Kanun’un 6. maddesinin uygulamasina iliskin Rekabet Kurulu ve Danistay
kararlarindan oOrneklere deginerek ortaya g¢ikan sorunlar baglaminda, madde
lafzinin sorunlu olduguna isaret etmekte, yeni bir diizenleme Onerisi getirmekte
ve mevcut madde diizenlemesinde bulunmayan yeni mekanizmalar
onermektedir.
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Bu saymizda yer verdigimiz son makale ise, Istanbul Bilgi
Universitesinden Yrd. Dog¢. Dr. Kerem Cem SANLI tarafindan hazirlanan ve
ozellikle son yillarda iilkemiz rekabet hukuku uygulamasinda Snemli bir
tartisma konusu ve uygulama alami haline gelen akaryakit sektoriindeki intifa
sozlesmelerini inceleyen, “Rekabet Hukuku ve Ozel Hukuk Acisindan Akaryakit
Dagitim Sozlesmeleri 11: Gelinen Nokta, Sorunlar ve Degerlendirmeler” baglikli
calismadir. Yazar calismasinda, Rekabet Kurulunun bu alanda aldigi kararlari
kronolojik olarak tahlil etmekte, kararlar sonrasinda ortaya ¢ikan durumu ve
Ozellikle 6zel hukuk bakimindan ortaya cikabilecek sonuglari degerlendirmekte
ve muhtemel sorunlara isaret etmektedir.

Faydali olmasi dilegiyle...
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EDITORDEN
FROM THE EDITOR

Dear readers;

There are five articles in this issue of the Competition Journal. Two of these
articles examine two separate subjects independent from each other, while the
other three are some of the papers presented, after the “publishable” opinion of
our referees, at the symposium on “Abuse of Dominant Position: Problems and
Suggestions for Solutions” which was organized with the cooperation of the
Competition Authority and Istanbul Bilgi University School of Law. Therefore,
these three articles are focused on subjects concerning the abuse of dominant
position. In the next issue of our journal, we will publish another part of the
papers presented, following the “publishable” opinion of our referees, at the
aforementioned symposium, in order to show you the reflections of the
international discussions in this area on our country. Presentations and
discussions in the symposium have revealed the need to explicate the various
aspects of the implementation concerning the abuses of dominant positions.
While we think that the articles to be published will constitute an infrastructure
for the discussions on the subject; we also invite researchers to conduct studies
in this area to be published in our journal.

The first study in this issue is the article titled “Compulsory Licensing
as a Consequence of Abuse of Dominant Position: The Criteria for Evaluation
and the Standards Applied” written by Competition Expert Ali ARIOZ and
Assistant Competition Expert Ozgiir Can OZBEK from the Competition
Authority. The study examines the assessment criteria and the implemented
standards concerning the compulsory licensing of intellectual property rights in
relation to the rejection to enter into a contract. The article evaluates the EU
case-law on the subject by focusing on the Microsoft decision and the guidelines
for Article 82. Based on this, the authors examine, in more detail, the Bilsa
decision of the Competition Authority in terms of the Turkish practice and
evaluate the Turkish practice concerning the rejection to enter into a contract in
general, and the compulsory licensing of intellectual property rights in
particular. After their evaluations, the authors conclude that there is a
classification problem in this area, that there is uncertainty in the case-law of the
Board and that it should adopt a more explanatory attitude in its decisions.

The second study is the article titled “The International Competition
Network: Cooperation and Convergence in Competition Laws” prepared by
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Assistant Professor Umut AYDIN from Bogazi¢i University. The article
examines the contributions made to international cooperation and harmonization
in the area of competition law by the International Competition Network, which
assembled competition authorities around the world in a virtual network to
become an important multilateral platform in the area of competition law. The
author establishes that the International Competition Network, whose last
annual meeting was hosted by the Competition Authority in Istanbul this year,
held various advantages in comparison to other multilateral platforms such as
OECD, WTO and UNCTAD, and that these advantages ensured socialization
and relative harmonization in some competition policy arecas. However the
writer also notes that there are natural and basic barriers before the achievement
of deeper harmonization in the international arena in the area of competition
policy.

The third study is an article by Senior Competition Expert Baris EKDI
from the Competition Authority, titled “Abuse of Dominant Position via Tying
or Bundling”. The author examines the institutional basis of product tying and
package sales, which are frequently seen in daily life, deals with the motives of
the undertaking engaging in such practices and discusses under which
conditions such practices could cause problems in terms of competition law;
following which he examines the practice in the USA, EU and Turkey.
Accordingly, the study establishes that the per se rule of USA, especially in
relation to technological tying, was softened in time; on the other hand in the
EU practice, tying and package sales practices are subjected to sanctions in
some decisions, concerning, in particular, the abuse of dominant position -
though the number is limited. The author criticizes, when evaluating the 13 year
practice of Turkey, that there is no standardized test or systematic evaluation;
however, he also concludes that the Competition Board practice does not
deserve a general criticism since its approach to the subject is based on reason
and has an economic infrastructure.

Another study concerning the abuse of dominant position published in
this issue is the article titled "How Shall We Approach Unilateral Conduct?”
authored by Associate Professor N. Ayse ODMAN BOZTOSUN from Akdeniz
University. The author, giving examples among Competition Board and Council
of State decisions concerning the application of article 6 of the Act no 4054,
points out that, within the framework of the problems encountered, the wording
of the article is problematic, she proposes a new regulation and suggests new
mechanisms that do not exist in the current regulation introduced by the article.

The last article included in this issue is the study titled “Fuel
Distribution Contracts from Competition and Private Law Perspective: Current
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State, Problems and Evaluations” written by Assistant Professor Kerem Cem
SANLI from iIstanbul Bilgi University, examining the usufruct contracts in the
liquid fuel sector, which has become an important subject of discussion and area
of application in competition law practice in our country within the recent years.
In his study, the author analyzes the decisions of the Competition Board on the
subject in chronological order, evaluates the situation after the decisions as well
as the potential consequences in terms of private law, and points out some
potential problems.

With our wishes that this issue is of benefit to you...



