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Dear Readers,

I am pleased to hand the first issue of International Journal of Islamic
Economics and Finance Studies (IJISEF) over to you. I hope the articles
included are interesting for you and will enrich the literature on Islamic
Economics and Finance. We have six articles (one of them is in Turkish,
others are in English).

First article aims to explain the compound financial contracts and the
structure of compound murébaha and leasing used by participation banks.
Second one is about the principle of “Injury (Damage) May Not Be Met By
Injury in Islam (La Darar Wa-La Durar Fi'l-Islam)”. Third, fourth and fifth
article are empirical studies. Banking sectors in some Islamic countries are
analyzed in these articles. The last article discusses micro-foundations of
economic behaviour in Islamic economic framework.

The issue also includes the translation of the article named “Corporate

Governance and Ethics of Islamic Finance Institutions” and review of the
book named “The Art of Islamic Banking and Finance”.

I would like to thank all our Editorial Board and reviewers for their
hard work. I hope that thanks to the help from our Readers, and all people
cooperating with us, IJISEF aims to be one of the most important and
contributed journals about Islamic Economics and Finance in our region.

Nice reading!
Sakir GORMUS, PhD
Editor
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OZET

Islam hukukunda miirekkep mali akidler, yeni ihtiyaclarin
ortaya ¢ikardig1 bir konudur. Bu ¢aligma, 6ncelikle bir akid
icinde birden fazla akdin birlesmesinin hikmint ve
katilim bankalarinin kullandigi miirekkep ‘murabaha’ ve
‘leasingin’ akid yapisini agiklamayr amaglamaktadir.

Calismada 6ncelikle bir satigta iki satig1 yasaklayan
hadislerin miirekkep mali akidleri yasaklayip yasaklamadig:
konusu incelenmistir. Bu baglamda bazi 4limlerin
yasaklayici bir yaklagima sahip olduklari gorilmistir. Bu
caligmada hadiste yer alan yasagin illet ve sebepleri
derinlemesine incelenmis, ilgili hadislerin mirekkep mali
akidleri dogrudan yasaklamadifi sonucuna ulasilmigtir.
Guniimiizde katihm bankalarinin kullandigi akidlerden
bazilarinin miirekkep, bazilarinin ise karma akidler oldugu
tespit edilmigtir.
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Girig

Eski ¢aglara gore bag dondiiriict bir hizla degisen diinyamiz ve gittikge artan
insan ihtiyaglari, yasanilan ¢agin hizina paralel olarak hukiki islemlere de ivme
kazandirmakta, akidlerin ¢esidini ve sayisin1 artirmaktadir. Bu durum hukuki
islemleri daha da karmagik hale getirmekte, 6nceleri ayr1 ayr akidlerle yapilan
islemler, artik tek akid i¢inde yapilir hale gelmektedir. Bu degisimde iktisadi
gelisme belirleyici olmakla beraber son asirlarda diinya genelinde yayginlagan
ozgirlikei dustince hareketleri akidler alanina da yansimig, sozlesme
ozgurlugu ilkesi diinyada hikim bir anlayis haline gelmigtir. Artik taraflar
mevcut hukuk sistemlerinde tanimlanan tipik akidlerle islemler yapmak
zorunda degildir. Bazi sinirlamalarla beraber bilesik, karma ve kendine 6zgi
vb. gibi her tiirld akdi yapabilme hak ve yetkisine sahiptir. Yani hayat hukukun
oninde yer almakta, hukukgular da kargilagilan sorunlara ¢6zimler
aramaktadir. Mevcut birikim, yeni ortaya ¢ikan akid yapilarini ¢é6zmede yeterli
olmadigi durumlarda ise irade hiirriyeti ve maslahat esas alinarak yeni
ictihadlar yapilmaktadir. Dolayisiyla akidler alan: sirekli degisim ve gelisimin
oldugu alanlardan biridir.

Islam hukuku acisindan miirekkep mali akidler konusu da diinyadaki
bu degisimin ortaya ¢ikardifi, gerek fertler, gerek ise kurumlarin ihtiyag
duydugu bir akid tiri olarak 6n plana ¢ikmaktadir. Nitekim her gegen giin
biiyimekte olan faizsiz finans sektorii, miirekkep murabaha, leasing, sukik ve
azalan mugsareke gibi pek ¢ok bilesik akdi kullanmaktadir. Bu durum
miirekkep mali akidlerin Islam hukuku acisindan incelenerek mana ve
kapsaminin tayin edilmesini, helal ve haramliginin agikliga kavusturulmasini

gerekli kilmaktadur.
Hz. Peygamber'in (s.a.v.) Medine’ye hicretinin ilk yillarinda diger

pazarlara alternatif, rekabet edebilir yeni bir pazar kurmasi, Islam’in pazari ve
mesru kazanci inang diinyasinin ayrilmaz bir pargasi olarak 6nemsedigini
ortaya koymaktadir.! Ticaret de akidlerle gerceklesmektedir. Bu baglamda o,
Cahiliye donemi Araplari arasinda meveut satilacak seye elbisesini atma
(beyu’l-miindbeze), el ile dokunma (beyu’l-milamese) ¢akil tasi atma (beyu’l-
hasat) gibi sekli sembolik hareketlerle yapilan bazi akidleri ilgd etmis,

bazilarini da 1slah ederek ibka etmigtir.”> Ancak kargasaya meydan vermemek

1 M. J. Kister, “Peygamberin Pazar”, Cev. Abdullah Kahraman, Cumbhurivet Universitesi
]]ahzj/at Fakiiltesi Dergisi, Sivas, 2002, Sayr: VI/II, ss. 25-29.

2 Ebu Abdillah Muhammed b. Ismail Buhari, e/-Cimiul-miisnedil-sahih-Sahih-i Buhari,
(Thk. Eden: Muhammed Ziiheyr en-Nasir), VI. Baski, Daru’l-kiitiibi'l-ilmiyye, 2009/1430,
Biiyi‘62-63, Hadis No: 2144-2145, 2146-2147; Ebu’l-Hiiseyn Miislim b. el-Haccic, Sahih-i
Mislim, (Thk. Eden: M. Fuad Abdu’l-baki), Dar-u ihya-i tiirdsi’l-Arabi, Beyrut, t.y., Biyd) 1,
Hadis No: 1511; Malik b. Enes, e/-Muvatta, (Thk. Eden: M. Fuad Abdu’l-baki), Dar-u ihya-
i tlirasi’l-Arabi, Beyrut, 1985/1406, Byt 76,; Fahreddin Osman b. Ali ez-Zeylai, Tebyinul-
hakiik serh-u Kenzi'd-dekaik, Dﬁru’l—kﬁtﬁbi’l—islamiyyi, Misir 1313, c. IV, s. 48; Zeyntiddin
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amaciyla tedrici bir yontem benimsemistir. Hz. Peygamberin somuri ve
adaletsizligin yerine, karsilikli rizaya dayali adalet ve hakkaniyet olctleri
getirdigi bu akidler, aslinda fetret ehli insaninin icat ettigi ve Céhiliye dénemi
Araplarinin da 6teden beri kendileriyle bor¢ miinasebetleri tesis ettikleri
akidlerdir.’ Dolayisiyla Islam’in ilga, 1slah ve ibka ettigi akidler Miislimanlarin
icad ettikleri yeni akidler degildir. Bu nedenle Miislimanlarin akid sistemi, ilk
dénemlerde var olan akidlerle sinirlandirilamayacag: gibi bu manada Islami bir
akid kiimesinden de bahsedilemez. Tipik akidler esas alinarak atipik akidlerin

caiz olmadig1 sonucuna ulagilamaz.

Kisaca her asirda gelisen ve degisen akid sistemi Islam’in gozettigi
temel ilkelere aykiri olmadigi takdirde mesradur. Nitekim Islam hukuk
tarihinde ilk dénemlerde var olmayan fakat insanlarin ihtiya¢ duyduklari
1stisndy bey* bil-vefd ve bey* bil-istiglil gibi yeni akid tiirlerinin ve borg
miinasebetlerinin fikih literatiriinde yerini almasi, iste bu yaklagimin bir
sonucudur.’

Klasik fikih literatiriinde farkli goriigler olmakla beraber, Islam
hukukuna gore kisilerin yapabilecekleri akidlerin mutlaka dinen 6nceden tayin
edilmis gsekillere uymas: gerektigi kabul edilmemis, aksine aralarindaki
iligkilerin 6zelliklerinin icab ettirdigi hallerde, megr( sinurlar icerisinde kalmak
sartiyla, diledikleri sekil ve muhtevada akid yapabilecekleri esasi
benimsenmistir. Fakihlerin oteden beri tespit ettikleri ‘“esyada aslolan
ibdhadir” ilkesi Islam hukukunun bu 6zelligini ortaya koymaktadir.®
Dolayisiyla Islam hukuku her asirda ve her toplumda insanligin ihtiyag
duydugu ve icat ettigi bor¢ minasebetlerini adalet ve hakkaniyet dl¢iilerine
gore diizenleyerek biinyesine dahil edebilir. Aksi iddia ve yaklagimlar, Islam’t
yasanan hayatin digina iterek, bir zamanlar tarihte var olan O6rfd, biitin
zamanlarda uyulmasi gereken normlar olarak kabul edilmesini getirecektir. Bu
durum Islam hukukunu, haliyle kiyamete kadar gecerli bir hayat diistru

b. Ibrahim Ibn Niceym, el-Bahru'r-riik serh-u Tebyinu’l-hakiik, 11. Baski, Daru’l-kiitibi’l-
1slﬁmiyye, ty., y.y., ¢. VI, s. 83; Ebu’l-Ishak Ibrahim b. Ali es-Dirdzi, el-Miihezzeb 11 fikhi’l-
Imim-1 Safi;, Daru'l-kiitiibil-ilmiyye, Beyrut, t.y., c. II, s. 20; Mustafa Ahmed ez-Zerka, el
Medhalul-fikhi’l-imm, 2. Baski, Darul-kalem, Dimask, 2004/1425, c. 1, s. 387; Ibn Teymiyye,
Ebii'l-Abbas Takiyytiddin Ahmed b. Abdiilhalim, Mecmuiu’l-Fetiva, 111. Baski, Daru’l-vefa,
y.y., 1426/2005, c. XXIX, s. 427. Abdulkerim Zeydan, el-Medhal li-diraseti’s-seriatil-
js]ami)g/e, Mektebetu'l-Kuds - Miiessesettii'r-Risale, Bagdad 1976, s. 37-36; Ali Bardakoglu,
“Islam Hukukunda Akid Hiirriyeti ve Akdi Sartlar Agisindan Bu Hiirriyetin Sinurt”, Erciyes
Universitesi ﬂa]]iyat Fakiiltesi Dergisi, Sayr: 1, Kayseri, 1983, s. 11; Hiseyin Baysa, “Hukuk
Sosyolojisi Agisindan Vahiy Déneminde Ticari Hayat”, Basiimamis Doktora Tezi, Ondokuz
Mayss Universitesi Sosyal Bilimler Enstitiisii, Samsun, 2011, s. 151-158.

3 Zerka, a.g.e., c. I, s. 539.

4 Zerka, a.g.e., C. 1,s. 539.

5 Suyiti, Celaleddin Abdurrahman b. Ebi Bekr (6. 911/1505), el-Esbdh ve n-nezdir fi kavdidi
ve furi-i’s-Sdfiiyyve, (Thk. Eden: Muhammed Hasan es-Safiiyye), [. Baski, Daru’l-kiitiibi’l-
ilmiyye, Beyrut, 1990, s. 60.
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olmaktan ¢ikaracaktir. Ciinkd hayat, hukuken deger ifade eden sorunlarin
hadsiz kaynagidir. Nasslarin sinirli, zaman igerisinde, ortaya ¢ikan hukuki
olaylarin sinirsiz oldugu dusiinildiginde, Yuce Sarii kasith bir sekilde
akidlerle ilgili ¢erceve hikmi belirleyerek degisime agik bu alani ¢6zimi

kendileri tiretmeleri i¢in Muslimanlara birakmugtir.

Fakihlerin nass ve 6rften kaynaklanan sebeplerle akidlerde sart ileri
sirme ve mirekkep akid konusunda eskiden beri ihtilaf ettikleri bilinen bir
gercektir.® Bir satigta iki satig1 yasaklayan hadislerin varligi ve o donemlerdeki
mevcut teAmilin de hukuken mesrd olmayan sonuglar dogurmasi
miinasebetiyle mirekkep mali akidlere pek de olumlu yaklasmadig:
gorilmektedir.” Cunki ilk donemlerden itibaren bir satigta iki satisi
yasaklayan hadisler konusunda alimler ihtilaf etmistir. Bazilar1 nasslarin zahiri
anlamini dikkate alarak yasaklayici yaklagima sahip olmuglar, bazilar ise
yasaktaki illet ve sebepleri derinlemesine inceleyerek serbestligi 6n plana
cikarmiglardir. Bu ihtilaf faizsiz finans kuruluslarinin kullandig: baz: Griinlerin
mesriiyetini tartigihir hale getirmekte ve toplum nezdindeki giivenilirligini
zarar vermektedir.

Bu c¢aligma, bir akid icinde birden fazla akdin birlesmesi ve bu
birlesmeden dogan hiikiimleri agiklamaya ¢alismaktadir. Bu baglamda ¢agdas
Islami finansta yararlanilan miirekkep murabaha ve leasing akidlerinin yapist
incelenecektir. Bu agamada 6ncelikle miirekkep mali akidlerin tanimina yer
verilecek, konuyla ilgili nasslar degerlendirilmeye ¢aligilacaktir.

1. Miirekkep Mali Akidlerin Tanimi ve Megriiyeti
Islam hukukunun olustugu ve sekillendigi devirlerde, biitiin diinyada akidlerde

teklik ilkesi esastir.® Bu yiizden akidlere ilave sart kosulmasina olumlu
yaklagilmamaktadir. Dolayisiyla miirekkep akidler, daha 6nce var olan isimli
(tipik) akidlerden degil, yeni ortaya ¢ikan akidlerden biridir. Teknik olarak
6gretinin en karmagik ve en ¢ok tartigilan kismini olugturmaktadir. Bu sonugta
konuyla ilgili hadislerin birbirinden farkli olmasinin yani sira, akdin yapisinin

etkili oldugu soylenebilir.

Oteden beri alimler bu hadislerden ¢ikarilacak hiikiimler konusunda
ihtilaf etmektedir. Bu durumda mevcut gortisler arasinda hangi goriisiin hangi
gerekeeyle tercih edilecegi sorunuyla karst karsiya kalinmaktadir. Diger

6 Zerka, a.g.e., c. 1,s.539; Su'dani, a.g.e., s. 467-607; Hayrettin Karaman, Islam Hukuk Tarihi,
IX. Basky, 1z Yay., Istanbul, 2012, s. 158-159.

7 Abdirrezzak Ahmed Senhuri, Mesadiriil-hak £1-fikhil-Islimi, 1I1. Baski, Camiati'd-
duveli'l-Arabiyye, Kahire 1967, c. 111, s. 150.

8 Senhuri, a.y.; Senhuri, Nazariyyetiil-akd, s. 125; Enver Sultan, Ahkimiil-iltizam : el-Micez
fi'n-nazariyyetil-amme ij{-j]tjzam, Dari’'n-Nehdati'l-Arabiyye, Beyrut, 1974, s. 21;
Bardakoglu, a.g.m., s. 22; Imrini, a.g.e., s. 32- 33;
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taraftan murekkep akidlerde her biri farkli hitkiimlere tabi farkl: tipteki akidler
bir akidde, tek akid gibi sonu¢ doguracak sekilde birlesmektedir. Ortaya
¢ikacak hitkiim ve baglanacak sonucun her zaman mesra olup olmamasi, hangi
tip akidlerin bir akidde birlesecegi hususu halledilmesi gereken bir mesele
olarak kargimiza ¢ikmaktadir. Simdi bu alanda olugmus literatiirden de istifade
ederek miirekkep mali akid tanimlanarak mesraiyetiyle ilgili tartismalara yer
verilecektir.

1.1. Miirekkep Mali Akidlerin Tanim

Murekkep kelimesi Arapga (L)) fiilinin ism-i mefali olup masdar ise
terkiptir. Terkip sozliikte; birka¢ seyden olugmus, birkag seyin bir araya
gelmesiyle olugan durum, karigmig, muhtelit, bilesik, bir seyin biinyesinde olan
elementler, birlestirme, ayirmanin aksi (cem), birden ¢ok seyi bir araya getirme
isi, ylizigln Ustline yuzik tagi koymak gibi bir seyin diger bir geyin istiinde
olmast manasindadir. Cogulu ise terkibattir.” Bu kelime Tirkge'de de;

“birlesmis, bilesik, birlesik, -den olusmus, -den olma” anlamlarinda
kullanilmaktadir.”

Miurekkep ise sozlikte; kok, bitecek yer, asil, bitiren", ganimetin
yarist at sahibine yarisi da 6diing alanin olmak uzere, bir at1 savagmak tizere
oding almak anlamlarina gelmektedir.’? Ayrica yazi yazmak, desen ¢izmek
veya basmak i¢in kullanilan gesitli renk ve kivamdaki sivi yazi malzemesine de
Tirk¢e’de birka¢ maddenin birlesiminden olustufu i¢in miirekkep
denilmektedir.”® Mirekkep; “hi¢bir unsuru olmayan basitin zidd1 olup en az
iki veya daha fazla unsurdan meydana gelen sey” olarak da tanimlanir.” Fakat
bu tanim miirekkebin ziddiyla yapilmis olup birlesmenin mahiyeti hakkinda
bilgi vermekten uzak gérinmektedir. Zira miirekkepte, en az iki ve daha fazla
seyin tek bir isim altinda toplanmasi (mecm) s6z konusudur.”

9 Firtzabadi, Mecdeddin Muhammed b. Yakub, KimisuZ-muhit, VIII. Baski, Miiessetii’'r-
risile, Beyrut, 1426/2005., s. 91; Zebidi, Muhammed, 7Zcul-aris min cevihiril-kimis,
Daru’l-hidaye, y.y., y.y.., c. II, s. 526.

10

http://www.tdk.gov.tr/index.php?option=com bts&arama=kelime&guid=TDK.GTS.55¢717

90519a20.563
09.08.2015.

1 Imrani, Abdullah b. Muhammed b. Abdullah, e/-Ukidii T-maliyyetil-miirekkebe: dirasetiin
fikhiyyetiin tasiliyyetiin ve tatbikiyyetiin, Riyad, Dar-u Kinazi 1§biliyﬁ, 2010/1431, s. 44.

12 Tmréni, age,s. 44.
Bhttp://www.tdk.gov.tr/index.phproption=com_bts&arama=kelime&guid=TDK.GTS.55acl
14d51£3b4.20018355 19/07/2015.

4 Mstafa Cagric, “Basit”, DIA, Istanbul 1992, c. V, s. 107.

15 Tmrani, ag.e.,s. 45-46.
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Terim olarak miirekkep mali akid; “birden ziyade bagimsiz tipik mali akdin,
bu niteliklerine bir halel gelmeksizin, taraflarin bir akidde bir bagka akdi sart
kosma veya birlestirme iradeleriyle birbirlerine, birinin varlig1 ve muteberligi
digerininkine bagli olacak sekilde birlesmesidir.”

Bu tanima gore mirekkep mali akdin meydana gelebilmesi i¢in
taraflarin en az iki ve daha fazla tipik akdi, niteliklerini degistirmeden birinin
muteberligini digerininkine bagl kilarak birlestirmeleriyle ortaya cikar. Bu
akidlerle birlikte genellikle birbirini takip eden vaadler yer alir.'” Ayrica
belirlenmis mali hedefi gerceklestirmeyi amaglayan séz konusu tipik akidleri
birbiriyle uyumlu, agamali, ayrilma ve par¢alanma kabul etmeyecek sekilde tek
bir akid butini kilacak bicimde birbirine baglayan bir bag (rabt)
bulunmalidir.’®* Meseld karma akidler (el-uk(du’l-muhtalita), birden fazla
(muteaddid) mali akidler, icice ge¢mis akidler (el-ukadu’l-miitedahile), tekrar
eden akidler (el-ukddu’l-miitekerrire) bu akidleri birbirine baglayarak tek bir
akid yapacak bir bag olmadigindan mirekkep mali akidler kapsamina
girmemektedir.'” Minferit akidler arasindaki bu bagliligin ifade ettigi anlam,
birinin muteber olmamasi veya ortadan kalkmasi halinde, digerinin de
muteber olmayacag: veya ortadan kalkacagidir. Béylece her bir akdin varlig: ve
muteberligi, diger akdin de varliginin ve muteberliginin zimni sartin: veya hig
olmazsa, temelini teskil eder. Yine akid esnasinda ileri strilen sartlar, akdin
kurulugunu bir seye baglama (talik) ve menfaatin istisnasi gibi meseleler
miirekkep mali akidlerle iligkili fakat terkip olmadigindan bu akidlerin
kapsam1 diginda kalmaktadir.?

Miirekkep mali akidlerin kurulugu genelde iki sekilde yapilmaktadir:
Birincisi “arsani bana satman sartiyla arabami sana satarim gibi”bir akidde bir
baska akdin sart kosulmas: (el ukdd’ul-miitekabile) seklindedir. Digeri ise bir
wazla “1000 liraya sana arsami sattim ve arabami da bir y1lligina kiraladim gibi”
veya iki wazla “Evimi 100.000 liraya sattum arabami da aylik 10.000 liraya
kiraladim "seklinde bir akidde en az iki akdin birlegmesi (el-ukadu’l miictemia)

yoluyla olur. Bunlarin hikim bakimindan birbiriyle ayn: cins, birbirinden

16Nezih Hammad, el-Ukuidiil-miirekkebe  fil-fikhi’l-Islimiyyi, Daru’l-kalem,
Dimesk,1325/2004, s. 7; Nezih Hammad, Kadiyi Fikhiyye Muasira fi1-Mali vel-Iktisad,
Dart’l-Kalem, I. Baski, Dimegk, 2001/1421, s. 249; Hamid Fahri Azzam, “Hikmu ictima’il-
ukad fi safkatin vahidetin-Dirasetiin Te’siliyyetiin Tatbikiyyetiin Muésiratiin”, Mecellet iin-
Urd[ini)g/etﬁn fid-diraseti h—js]émj}g/e, Urdiin 1428/2007, Cilt: 3, Sayr: 1, 5. 168; Imrani, ag.e.,
s. 46.

17 Nezih Kemal Hammad, “el-Muvataatii ald icrai’l- ukadi’l miiteaddideti fi safkatin vahidetin”,
Mecellet-ii mecmeﬁ—fi]dzi’]—k]émiyy@ Say1: XXVII, 1426/2005, s. 93

8 Hammad, e/-Ukudiil-miirekkebe ﬁi/-ﬁ](bj’]-jslémz'}/)a; s. 7; a.mlf., “el-Muvataatii ala icrai’l-
uk(di’l miiteaddideti fi safkatin vihidetin”, s. 93.

19 Tmrani, ag.e.,s. 45-47.

2 Tmrani, ag.e.,s. 45-47.
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farkli, birbirini nefyeden, birbirini nakzeden, bir ya da iki mahalde, bir veya iki
vakitte, bir ya da iki semenle olmas: arasinda fark yoktur. Sahih oldugu
takdirde dogurdugu hikiimler tek akdin dogurdugu hikkimler gibidir.*!

Miirekkep mali akidlerle ilgili ortaya ¢ikacak davalarda uygulanacak
hukuk sorunu yoktur. Meseld sart kogma yoluyla satim ve kira akdinin
birlestigi bir miirekkep méli akidde her sozlesme tipine ait hikimler
uygulanir.? Birisi ortadan kalktiginda digeri de mevkaf bir akid olacak ve tek
basina bir hiikiim ifade etmeyecektir. Bu durumda her akdin bir akidde birlesip
birlesmemesi sorunu ortaya ¢ikmaktadir. Akidlerin bir akidde birlesmesi ve
ayrilmas: konusunda fakihlerin akidlerin feshi kabul edip etmemesi, semen ve
mebi konusunda cehaletin akde zarar verip vermemesi, anlagma, kargilikli riza,
mubhayyerlik, baglayiciik ve gecerlilik gibi hususlara dikkat ettikleri
gorulmektedir.”?

1.2. Megraiyeti

Kur'an-1 Kerim’'de akidlerle ilgili ayetler incelendiginde karsilikli riza, vadeli
islemlerin yazilmas: ve akidlerin gereginin yerine getirilmesi gibi ozellikle
genel ilkelere yer verildigi, asirlarin degismesiyle degisen bu sahada pek fazla
detaya girilmedigi gorilmektedir.?*

Hadis literatiri incelendiginde miirekkep mali akidler konusuyla
dogrudan ve dolayli bir sekilde ilgili oldugu disiinilen pek ¢ok hadis
bulunmaktadir. Onlarin en 6nemlisi de bir satis i¢inde iki satigt yasaklayan
hadistir. Baz: fakihler bunlarin miirekkep mali akidlerin haram olduguna delil
oldugunu iddia ederler. Bu nedenle s6z konusu hadislerin miirekkep akdin caiz
olmasina engel teskil edip-etmedigi biiyiik 6nem arzetmektedir. Bir satig
icinde iki satig yasagiyla ilgili hadisler sunlardir:

1) Ebt Hureyre (r.a.) Hz. Peygamber (s.a.v.)'den s6yle nakletmektedir:

2l Hammad, el-Ukudii’l-miirekkebe fi’l-fikhi Y—jslémi)g/i, s. 7; Imrani, ag.e,s. 46
22 Halil Akkanat, Emrehan Inal, Bilgehan Cetiner ve Basak Baysal, Oze/ Borg¢ Iliskiler (Ders

Notlart)i, s. 8, http://hukuk.istanbul.edu.tr/wp-content/uploads/2015/01/ders notlari.pdf,
07.06.2015

23 Karafi, Ebd’l-Abbas Sehabeddin Ahmed b. 1dris b. Abdiirrahim, e/-Furik ev Envirul-burik
£ Enva-i’l-Furik (Meal hevimis), (Thk. Eden: Halil Mansur), Daru’l-kitiibi'l-ilmiyye, Beyrut
1418/1998, c. 111, s. 261-262; Ebt Abdullah Muhammed b. Abdullah el-Hurasi, Serhu’-
Huragsi ali Serh-i Mubhtasar-1 Halil, Daru’l-fikr, Beyrut y.y., c. V, s. 40, s. 94; Derdur, es-
Serhu’s-kebir, c. 11, s. 305; Mansur b. Yunus el-Buhati, Kessdfu’l-kina’an metni’l-Tkna’, Daru’l-
kutiibi'l-ilmiyye, Beyrut, t.y., c. III, s. 193; Hurasi, a.g.e., c. V, s. 41; Necmeddin Eba Hafs
Omer en-Nesefl, Tilbetiit-talebe £1-1stilihit-1 fikhiyye, Matbaatii'l-Amire, Istanbul 1311, s.
249; Muhyiddin b. Seref en-Nevevi, Ravzatu t-tilibin, (Adil Abdi’l-mevcud-Ali Ivaz), Daru’l-
kiitibi'l-ilmiyye, I. Baski, Beyrut, 1412/1991, c. 111, s. 398.

24 Nisa, 4/29; Maide, 5/1; en-Nahl, 16/91.
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o A O 08 alu g Adde A e ) gy o8
“Allah Resilii (s.a.v.), bir satis icinde iki satis yapmay: yasakladi” Yine bir

baska hadiste Eba Hureyre’den rivayet edildigine gore “Allah Restli (s.a.v.)
sOyle buyurmaktadur:

Ll ol W guuS g ALE dagy (B (i £ (0

“Kim bir satis icinde iki satis yaparsa, ya bedellerin diistigini alir, ya da faize
girer. ™ Ibn Hibban bu hadisi sahih olarak nitelerken Sevkani (6. 1255/1834)
isnadinda Muhammed b. Alkame oldugundan zayif olarak nitelemektedir.
Sevkani'ye gore, birinci lafizla rivayet edilen Ebt Hureyre hadisinin isnadinda

Muhammed b. Amr b. Alkame vardir. Onun hakkinda pek ¢ok kisi olumsuz
degerlendirme yapmaktadir.?” Ibn Hacer el-Askalani (6. 1372-1449) ise onu,
guvenilir olmakla beraber hata yapabilen bir kimse (saddkun leh) olarak
nitelemektedir.?®

Abdullah b. Omer (r.a.) Allah el¢isinden (s.a.v.) su sézleri nakletmektedir:
Aoy (A Oinn i Vg dalild e o il o) g allh () (e
“Borcunu édeyebilecek durumda olan zengin kimsenin édemeyi gegiktirmesi

zuliimdiir. Biriniz bir zengine havile olunursa havaleyi kabul etsin. Bir satis
icinde iki satis yapmayin™

Elbani’ye gore hadisin isnadinda bulunan Yunus b. Ubeyd bu hadisi Réfi’den
(6. 623/1226) rivayet ettiFini belirtmesi hadisi “munkati” yapmaktadir. Ciinki

rivayet zincirinde yer alan Yunus, bu hadisi Réafit'den dinlememistir.*

2) Allah Rasalii (s.a.v.) Attab b. Esid’i (r.a.) Mekkelilere gonderdi ve ona goyle
soyledi:

«dsbay ¥ L s Y s&éd@gjﬁ‘jdééi _&gég&jﬂ‘jjg@yg@’uﬂu‘fj

% Tirmizi, Biiy®’,18; Nesai, By’ 73; Malik, Biiyd’ 72; Ayrintili bilgi i¢in bkz. Karadagi, Ali,
Biihisin fi fikhrl-muimelitiI-maliyyetiI-muasira, 1. Bask, Dﬁru’l—bc@iri’l—islﬁmiyye,
Beyrut,1421/2001, s. 348-350.

26 Ebu Davad, Biiyt’ 53; Muhammed b. Ali Sevkani, NeyliiI-evtir min ehidisi Seyyidil-ahyir,
(Thk. Eden: Usameddin es-Subabeti, I. Baski, Daru’l-hadis, Misir, 1413/1993, c. V, s. 180-
181.

7 Sevkani, a.g.e., c. V, s. 180.

28 Ahmed b. Ali Ibn Hacer el-Askalani, 72kribi’t-Tehzib, (Thk. Eden: Muhammed Avvame),
I. Basks, Daru’r-Resid, Suriye, 1406/1986, s. 499, Hadis No: 6188; Azzim,a.g.m., s. 169.

¥ Malik, e/-Muvatta, BiiyQ’ 84; Buhari, Istikraz 12, Havalat 1, 2; Mislim, Misakat 33; Tirmizi,
Biiyd’ 68; Davad, Biyd’, 10; Nesii, Byt 101.

% Elbani, a.g.e., c. V, s 150-151; Karadagi, 2.g.e, s. 351.
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“Onlara haber ver Allah Rasili (s.a.v.) bir satis iginde iki satist, sahip olmadigi

seyi satmayi, bey ve selefi (borg) ve bir satista iki sarti yasaklad:. ™ Hadisteki
“bir satista iki sart” ifadesinde kastedilen maksat ise satis akdinin normal
sartlar1 yaninda, ayrica akid dis1 sartlar kogmaktir.*

Bu konuda bir bagka rivayet de su sekildedir: “Bey ve selefi (borg), bir
satista iki sarti, yaninda olmayani satmayi ve zararina katlanilmayan seyin
kazancini yasaklads. ™ Bir bagka hadiste Allah Rastlu (s.a.v.): “satss ve selefi,
bir satis igcinde iki satisi, yaninda olmayani satmayi yasaklad: ve zararina
katlanilmayan seyin kazanct haramdir”buyurdu.*

Satig ve selefin bir akidde birlesmesi meseld “enin evini 100.000
liraya, bana 100.000 bor¢ vermen sartiyla satin aldim”demek saretiyle olur. O
kimse bu evi ne yiizbine ne de iki yiizbine almistir. Yiizbin borgtur, Tyilik
akdinin 1vazli bir akidde sart kosulmasi onun 1vazdan bir ciz olmasina sebep
olmaktadir. Ama buradaki menfaat mechuldiir o da semende bilinmezlige
neden olmaktadir.®® Bu da karzin surf iyilik olan muktezasiyla ¢elismektedir.
Fakat herhangi bir sart kogulmaksizin karz ve satimin bir akidde birlesmesi
caizdir.® Bu 6rnek hem gartli satimi hem de bir akid i¢inde iki akid yapmay:
icermektedir. Ibn Kayyim el-Cevziyye (6. 751/1350); 1000 lira karz veren
kimsenin bir malini daha sonra 2000 lira almak tizere ayni1 sahsa 800 liraya
satmasini faizli bir iglem olarak degerlendirmektedir.’”” Bu durum her biri tek
bagina caiz olan bu akidlerin birbiriyle birlesmesinin caiz olmayan sonuglar
dogurdugunu gostermektedir.

3) Abdiirrezzak b. Hemmam (6. 211/826), Musanqeﬁndés ve Ahmed b.
Hanbel, Miisnedinde mevkaf olarak tahri¢ ettigine Ibn Mes'ud (r.a.) soyle

rivayet etmektedir:

31 Buhari, Biipd* 73; Tirmizi, Biyd’ 19; Nesai, Biiyd’, 60; Ebu Davad, Biyd’, 70-71; Eba
Abdullah en-Nisabari Hakim, e/-Miistedrek ala’s-Sahihayn, (Thk. Eden: Mustafa Abdulkadir
Ata), Daru'l-kiitiibil-ilmiyye, Beyrut, 1411/1990, c. I, s. 21.

32 Muhammed b. Tsmail es-San’ani, Sibiili’s-selim serhu Buligil-merim, ngr. Muhammed
Abdiilaziz el-Hdli, Kahire 1379/1960, c. 111, s. 17.
3 Nesai, Biy®’, 71,72.

3 Hakim, el-Mustedrek,, c. 11, s. 21; Ayrintili bilgi icin bkz. Karadagi, a.g.e., s. 346-348.

% Karadigi, a.g.e., s. 368-369.

% Tmrani, a.g.e.,s. 93,180

57 Tbn Kayyim el-Cevziyye, Muhammed b. Ebi Bekr, Tlamiil-Muvakkiin an rabbi’l-ilemin,
(Thk. Eden: Muhammed Abdusselam Ibrahim), Daru’l-kiitibil-ilmiyye, I. Baski, Beyrut,
1411/1991, c. 111, s. 177, 230.

38 Abdiirrezzak b. Hemmam, Musannef, (Thk. Eden, Habibu’r-rahman el-A’zami), 1. Baski,
el-Mektebil-Islami, Beyrut 1403/1989, Kitabul-biiyd’, Bab-u bey’atdni fi bey’a, Hadis No:
14637, c. VIII, s. 139.
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w&m&e&u‘g@bm\u&aiﬁ‘dy)uﬁ
“Allah Rasilii (s.a.v.) bir akid icinde iki akid yapmayr (satka)”’ yasakladi.”

Bazi hadisgilerin merfa olarak rivayet ettigi bir bagka hadis de Allah Rasuali
sOyle buyurmaktadir:

L,U oy gé ‘:’1 e 8
“Bir akid icinde iki akid yapmada (satka) faiz vardir”*

Araplar aligveris esnasinda alici ve satictun ellerini birbirlerinin
ellerine vurarak akdi onayladiklar: i¢in safkay: bizzat satig akdi yerine lazim ve
néfiz akidler* i¢in kullamiglardir.”? Nitekim Hz. Omer (r.a.) “ Jba o 48iua aulf”
ifadesi safkanin satim oldugunu ortaya koymaktadir. Nesefi (6. 537/1142) de
safkanin tam lazim veya i¢cinde muhayyerlik hakk: bulunan bir satim oldugunu
ifade etmektedir.® Heysemi (6. 807/1405), Mecme ‘uz-zeviid adli eserinde
“Ahmed'in ricali sikadir™ demektedir. Hadisin rivayet zincirinde yer alan
Semmak, “sakateyn f1 satka”hadisini “bir ey satan adamin bir mebi hakkinda
vadeli su fiyat pesin su fiyat seklinde bunlardan birinin tayin edilmeden
ayrilmasi seklinde yorumlamaktadir.*

Ibn Abdilberr (5. 463/1071), Ibn Kayyim, Sevkani ve Miibarekftiri (6.
1353/1934) gibi hadis sérihlerinin ¢ogu “satkateyn fi satka® ifadesinin
manasinin “bir satis icinde iki satis’ (beyateyn fi beya) ile ayni anlama
geldigini ifade etmektedir. Ibn Kayyim, “safkateyn fi safka’ ifadesinin
bey ateyn fi bey‘ile uygun oldugunu ifade etmektedir. Ona gére pesine seksene
satmak sartiyla bir malin bir yil vadeyle yiize satmaktir. Burada pesin ve vadeli
iki satis tek satkada ve bir satista birlesmektedir. Aslinda bu pesin dirhemin
vadeli dirheme fazlasiyla satimidir. Anaparasindan baska bir sey alamaz o da
iki satkanin en disigidir. Eger yiksegini almak isterse faiz almis olur. Onu

bu yorumu gibi gére satimi da kapsayayan mutlak bir ifade olup daha umum

% Safka, akid yapanlar, sozlesmeyi tamamladiklarini gdstermek i¢in eli ele vurduklarindan akid
anlamindakullanilir. (Ibn Manztr, Cemaleddin Muhammed b. Miikrim, Lisinu’-Arab, I11.
Baski, Nesr-u Sadr, Beyrut, 1414/1993, c. X, s. 200).

4 Ahmed b. Hanbel, Miisned, Biiy®’, Hadis No: 3783, c. VI, s. 324; Ibn Hemmam, Musannef,
Kitabu'l-biiyd’, Bab-u bey’atani fi bey’a, Hadis No: 14636, c. VIII, s. 139; Sevkani, a.g.e., c. V,
s. 180-181; Karadagi, a.g.¢e., s. 344-345.

# Serahsi safkanin lazim ve nafiz akid anlamina geldigini ifade etmektedir. (Serahsi, Semseddin,
el-Mebsit, Daru'l-marife, Beyrut 1414/1993, c. XVI, s. 2).

2 Hammad, e/-Ukudii-miirekkebe £i1-fikhil-Islimiyyi, s. 18-19.

4 Nesefi, Tilbetiit-talebe, s. 65, 128.

“ Heysemi, Ali b. Ebi Bekr, Mecmeuz-zeviid ve menbeul-feviid, I11. Baski, Daru’l-kiitiibi’l-
Arabi, Beyrut 1402/1982, c. IV, s. 74-75.

4 Karadigi, a.g.e., s. 359.

* Sevkani, a.g.e., c. V,s. 181; Yusuf b. Abdullah Ibn Abdilberr, el-Istizkir el-Cami’ li-mezihib-
i fukahd-il-emsar, Daru’l-kitibi'l-ilmiyye, 1. Basks, Beyrut, 1421/2000, c. VI, s. 449.
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ifade etigini belirtmektedir. Elbani, /rv4 adli eserinde bu hadisi sahih olarak
nitelemektedir."

Sonug itibariyle farkli lafizlarla rivayet edilen bir satis icinde iki satist
yasaklayan hadislerin bir kismi sahih derecesine ulagirken bir kismi da hasen
derecesindedir.® Bu durumda hadisler, hiikkme delaleti bakimindan zahir
anlami Gzerine hamledilerek bir akidde, akidleri birlestirmenin haram oldugu
hikmi mi ¢ikarilacak ya da zéhir manasindan daha derin bir manaya mi
hamledilecektir? Bu sayede yasaktaki illlet tespit edilerek miirekkep akidlerle

ilgili temel bir ilke ¢ikarilmas: miimkiin madir?

Islam hukukgular: ilk dénemlerden itibaren séz konusu hadislerin
kasdettigi manayi tespit etmeye ¢aligmis, neticede hadislerin yorumlanmasiyla
ilgili zengin bir literatiir meydana gelmistir. Buna gére hadislerle ilgili yapilan
yorumlar su bagliklar altinda toplanabilir.

1) Bir Malin Biri Pegin Digeri Vadeli Olmak Uzere iki Fiyatnm Bulunmas:

«

ir satista iki satis” yasagyla ilgili hadisi daha ilk dénemlerden itibaren bir
malin, biri pesin digeri vadeli olmak tzere iki fiyatinin bulunmas: seklinde
yorumlayan alimler bulunmaktadir.”” Sahabeden Abdullah b. Mes'ad (r.a) “bir
satis icinde iki satis” hadisini “sana su mali pesin su fiyata, vadeli su fiyata
satiyorum” seklinde akid yapan taraflarin biri pesin digeri vadeli iki durumu
ifade ettigini belirtmektedir.’® Bazen bu ikili durum miktar veya siire
bakimindan semen bazen de konu tayinindeki tereddiitten de

kaynaklanabilir.*!

47 Elbani, Muhammed Nasiruddin, ]}Véui/—gzlil 11 teharri ehddis-i menar’is-sebil, 11. Bask, el-
Mektebetij’l—islamiyye, 1985, ¢c. V, s 148.

8 Bu hadislerin tahrici ve hiikiimleri i¢in bkz. Cemaltiddin Abdullah b. Yusuf Zeylai, Nasbur-
riye li-ehadisil-Hidiye, (Thk. Eden: Muhammed Avvime), I. Baski, Miiesseseti’r-rayyan,
Beyrut, Daru’l-kibleti’s-sikafeti’l-Islami, Cidde, 1418/1997, c. IV, s. 20-21; Ibn Hacer el-
Askalani, et-Telhisiil-habir, c. 111, s. 31; Sevkani, a.g.e., c. V, s. 180; Ibn Abdilberr, el-Istizkir,
c. VI, s. 449; Heysemi, a.g.e, c. IV, s. 84 vd.; Elbéni, a.g.e., c. V, s. 148, Hadis No: 1307;
Karadagi, a.g.e., s. 351-357.

¥ Zeylai, Nasbur-Riye, c. 1V, s. 20-21; Ibrahim b. Muhammed Ibn Miiflih, Miibdi’ i serhi’l-
Moukni; 1. Bask, el—K\'itiibii’l-islﬁmiyye, , Beyrut 1418/1997, c. 1V, s. 34-35.

50 Malik, Biiyd’ 74; Ibn Riisd, Bidiyetil-miictehid, c. 11, s. 153-154; Ahmed Derdir, es-
Serhu’l-kebir maa Serhi’l-Dusiki, Dar-u’l-fikr, Beyrut, t.y., c. IIl, s. 58; Muhammed Abdullah
b. Ahmed Ibn Kudame el-Makdsisi, el-Mugni ald Muhtasari]-Hiraki , 1. Baski, Daru’l-kiitibil-
ilmiyye, Liibnan 2009, c. V, c. 400; Celal Yenigeri, Islam Iktisidinin Esaslars, Samil yay.,
Istanbul 1980, s. 411; Karadagi, a.g.e., s. 358.

51 Tirmizi, Biyd’ 19; Ibn Kudame, ag.e.,c.V,s. 400; Azzam, a.g.m., s. 170; Komisyon, Diyanet
Islam Ilmihali, TDV Yay., Ankara t.y., c. II, s. 369; Ibn Muflih, Miibdi’ i serhil-Mukni®, c.
1V, 5. 34-35; Elbéni, a.g.e., c. V, s. 148; Karadagi, a.g.e., s. 363; Azzam, a.g.m. s. 170.
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2) Vade Uzatmak Stretiyle Bir Satig Iginde Iki Sati

Ibn Mes’ad, Malik ve Tbn Hazm bir sats icinde iki sati yasag1 hadisini satisin
taizli isleme doniigmesi seklinde degerledirmislerdir. Saticinin misterisine “bir
seyi bir ayligina sana on dinara, sayet ilk ayda odeme yapmadan bir ay daha
mebiyi tutarsan yirmiye satiyorum” demesi seklinde olur.> Ibn Hazm, bu
durumda vade uzatma karsiliginda semende meydana gelen fazlalig, karzdaki
(fazlalik) gibi faiz kabul eder.

3) Bir Kimsenin Bir Mali Pegin Olarak Satin Aldirip Akabinde Aym1 Mal
Vadeli Bir Sekilde Satin Almas

Bazi Malikiler “bir satista iki satis” yasag hadisini “bir kimsenin sermaye
sahibi birisine bir mali pesin olarak satin alduip vadeli bir sekilde alan
kimseden satin almast”seklinde tefsir etmislerdir. Ornegin bir kimsenin diger
bir kimseye “su mal ¢arsidan su fiyata benim i¢in satin al ve su fiyata bana sat”
seklindeki ifade bir satig icinde iki satig hadisi ¢ercevesinde
degerlendirilmigtir.”®

4) Bir Kimsenin Bir Mali Vadeli Olarak Satip, Akabinde Pesin Bir Sekilde
Geri Satin Almast

“Bir satigta iki satig” yasagi hadisinin yorumlarindan biri de klasik fikih
eserlerinde “bey’u’l-ine” seklinde bilinen satigtir. Ibn Teymiyye™, Ibn
Kayyim® ve bazi Malikiler* bir satista iki satig1 yasaklayan hadisleri ine satig1
seklinde yorumlamaktadir.””

5) Vade Uzatmak Stretiyle Bir Satista Tki Satig Yapmak

“Bir kimsenin baska bir kimseye bir ay vadeyle 1 kg bugday unu karsiliginda 1
lira borg verse, vade bitiminde 1 kg bugday ununu istediginde bor¢lunun 1 kg
bugday ununun iki ay vadeyle 2 kg olsun” demesi olarak tefsir edenler de

52 Hurasi, ag.e., c. V, s. 74; Ibn Hazm, Eb&’l Muhammed Endeltsi, Muhalld bil-Asir, (Thk.
Eden: Muhammed Miinir ed-Dimegki), I. Basky, Idareti’t-tibaati’l-miinire, Misir 1352, s. c.
IX, s. 15-16.

53 Malik, Biyt’ 74; Ibn Abdilber, Istizkir, c. V1, s. 449; Baci, a.g.e.,c V,s. 38; Imrani, age.,
s. 84; Karadagi, a.g.e., s. 362.

54 Ibn Teymiyye, MecmiiuI-Fetiva, c. XXIX, s. 447.

55 Ibn Kayyim, /lamu’1-Muvakkin, c. 111, s. 177.

56 Ibn Abdilberr, el-Istizkir, c. V1, s. 450.

57 Bedriiddin Mahmad el-Ayni, Umdetii-kiri, Dar-ii ihya-i tiirasi’l-Arabi, Beyrut, t.y., c. XI,
s. 250; Ahmed b. Silim Milhim, Beyul muribaha ve tatbikitiiha fil-masarifi Y—js]émz')/)/c, I.
Baski, Mektebtii’'r-risale’l-hadise, Amman 1989, s. 141; Hammad, e/-Ukudiil-miirekkebe £i1-
fikhi'l-Islamiyyi, s. 17.
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bulunmaktadir.”® Ibn Abdilberr ve Sevkani bir satis iginde iki satis yasag
hadisini 6zellikle faizli bir mesele olarak zikretmektedir.*

6) Bedeli Tade Edilince Akid Konusu Mal: Geri Almak Uzere Yapilan Satig

Abdiilaziz Bayindir'a gore hadiste gecen “bir safkada iki satka” ifadesi, “bir
satigta iki satig” s6ztinden daha kapsamli oldugu icin faiz gayesiyle birlestirilen
akidlerin satim akdi olmasi gerekmez. Ona gore bu satiga bey’ bi'l-vefa 6rnek
olabilir. Bey’ bi'l-vefd, rehin ile satisin birlesmesiyle olusan bedeli iade edilince
geri almak tizere yapilan bir satigtir. Bu akid, alicinin maldan faydalanmasina
bakarak sahih satis akdi, iki tarafin fesih yetkisine sahip olmasina bakarak fasit
satis akdi ve alicinin bu mali bagkasina satamamasina, telef oldugu takdirde
borcun dismesine ve malda tahribat vuku buldugu takdirde borcun o miktar
azalmasina bakarak da rehin akdi hiikmiindedir.*

7) Mali Saticisina Kiralamak Sartiyla Bedeli Iade Edilince Geri Almak Uzere
Yapilan Satig

A. Bayindir'a gore bir safka i¢inde iki safka yasaginda birinci safka zarf sayilsa
icinde iki satka daha olmas: gerekir. Toplam ti¢ satka eder. Bey’ bi'l-istiglal bir

akidde iki akdin birlesmesine 6rnek verilebilir.®!
8) Bir Akidde Bir Bagka Akdin Sart Kogulmas:

Bir satig icinde iki satis1 yasaklayan hadisin yorumlarindan biri de sartla birlikte
satigtir. Bazi Hanefiler ‘bir satista iki satis” yasagy hadisini “bir akidde, bir
baska akdin sart kosulmasi” seklinde tefsir etmislerdir.®” Bu satista “Senin su
evi su fiyata bana satman, kiralaman ya da tasarruf ettirmen sartiyla, su mali
sana su fiyata satiyorum "seklinde yapilir. Imam Safitnin®® iki goriisinden biri,
Hanbelilerin® meshur gortsi de bu gekildedir.

Bir satita iki satig yasaklayan hadisin yorumlarindan biri de “evimi su
fiyata, koleni bana su fiyata satman sartiyla sana sattim veya bunu on dinara,
bir dinar karsiliginda bana su kadar dirhem vermen sartipla sana sattum™ Tbn
Arabi, bu goriisii Safii, Eba Hanife, Ahmed b. Hanbel, Ishak ve Eba Sevr'e
nisbet etmektedir. Onlar bunu bir akidde satis ve sarf akdinin birlestirilmesi
olarak degerlendirmektedir. Once dinar iizerinden alis veris yaparken sonra

58 Karadagi, ag.e., s. 360.

59 Ibn Abdilberr, el-Istizkar, c. V1, s. 449; Sevkani, ag.e.,c. V,s. 181.

60 Abdiilaziz Bayindir, “Bey* bi'l-vefd”, DIA, Istanbul 1992, ¢. VI, s. 21.

61 Bey’ b'il-istiglal, bayi bir mali isticar etmek lizere vefien bey etmektir. Mecelle, Md. 119.

62 Serahsi, a.g.e., c. X111, s. 16.

63 “Sen bana sunu bine satman sartiyla ben de evimi bine satarim” demektir. Bu bir
akidde, bir bagka akdin sart kogulmasi anlamina gelmektedir.” ($irdzi, a.g.e., c. II, s. 21; Nevevi,
el-Mecmii; c. IX, s. 412; Sevkani, a.g.e., c. V, s. 181; Yenigeri, a.g.e., s. 415.

64 Buhdti, a.g.e., c. III, s. 193; Ibn Kudame, age.,c.V,s. 400.

6> Karadagi, a.g.e., s. 364.
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dirheme doénmiigtiir. Ibni’l-Arabi, Imam Malikin buna cevaz verdigini
belirtmektedir. Ona gore bu akid “kélem karsiliginda kélen ve evini vermen
sartryla kélemi sana satiyorum” seklinde evini kélesiyle birlikte satan kimsenin
durumuna benzemektedir ve bu da caizdir.®

9) Degerlendirme

»

Yukarida yer verilen yorumlardan da anlagilacag: Gzere “bir satista iki satis
yasag1 mutlak bir ifade oldugundan alimler bununla ilgili hadislerin anlagilmas:
ve yorumlanmasinda ihtilaf etmektedir. Buna ragmen yapilan bu yorumlardan
pek cogunun mirekkep mali akidlerle ilgili olmadig1 séylenebilir. Nitekim
bazi sahabe ve tabiin alimlerinin tercih ettikleri yorum “bir malin, biri pesin
digeri vadeli olmak tizere iki fiyatinin bulunmas:” seklinde yapilan yorumdur.
Ancak burada bir satis icinde iki satig gerceklesmediginden bu yorumun
mirekkep mali akidlerle alakali olmadig: s6ylenebilir. Dolayisiyla bu géris
esas alindigy takdirde s6z konusu hadislerin miirekkep mali akidleri
yasaklamadig1 anlagilmaktadur.

Yapilan yorumlarin sadece birinde bazi Hanefi, $afii ve Hanbeli
takihlerce “bir akidde, bir baska akdin sart kosulmas:” seklinde yorumlandig:
gorilmektedir. Bu yorum sahiplerinin sart kosma yoluyla yapilan miirekkep
akdin semende bilinmezlige (cehalete) ve faize sebep oldugu iddiasi pek de
isabetli gorinmemektedir. Cunki “bir akidde, bir baska akdin sart kosulmasi”
seklinde yapilan miirekkep mali akidlerde her iki akdin semeni bellidir. Faiz
oldugu iddiasina gelince 6ncelikle faizin ne oldugunun tespit edilmesi gerekir.
Cinki genel anlamda faiz; verilen bor¢tan menfaat elde etmektir. Mesela
1000 liraya kargilik bir yil sonra 1100 lira almak faizdir. Ama evini 100.000
liraya satmas: sartiyla arabasini 30.000 liraya satarim diyen bir kimsenin faizli
veya faiz siphesi bulunan bir iglem yaptig1 sdylenemez. Ciinkii taraflar kendi
aralarinda kir-zarar dengesi kurarak kargilikli ticaret yapmaktadir. Ayrica her
iki malin semeni de bellidir. Ayrica her iki akid birbirine bagli oldugundan biri
digeri gergeklesene kadar mevkaftur. Dolayisiyla bir akidde, bir bagka akdin
sart kosulmasini “bir satista iki satis”yasag1 kapsaminda degerlendirilmesi pek
de isabetli olmadigi soylenebilir. Cinkd bu akid bilinmezlige ve faize
doénismemektedir. Akidlerde de haram olduguna dair bir delil olmadikga asil
olan akdin mibah olmasidir. Ayrica pek ¢ok dyet ve hadiste akid ve sartlara
ridyet genel ve umami bir sekilde emredilmektedir.

Bize gore “bir satis icinde iki satis"yasagiyla ilgili yapilan yorumlardan
tercihe layik olan yorum “vade uzatmak saretiyle bir satigta iki satis yapmanin
haram oldugu” gorigiidir. Burada ikinci satig ribe’l-fazla vesile olmaktadir.
Zira vade kargihiginda bor¢tan menfaat temin edilmesi ve ikinci satig, mebiyi
kabzetmeden yapilmasi sebebiyle faize neden olmaktadir. Tkinci satis birinci

% Hammad, e/-Ukudiil-miirekkebe fi'l-fikhi ’]—jslémz')/)a; s. 16.
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satigin Uzerine yapildigindan iki satigtan az olani esas alinmalidir. “Bir akid
icinde iki akid yapmada (satka) faiz vardi’’ ve “Kim bir satis icinde iki satis
yaparsa ya bedellerin diisigiini alir, ya da faize girer” hadisi de bu gorisi
destekler mahiyettedir.*” Yine bir satigta iki satigt yasaklayan Abdullah b.
Omer rivayetinde “Borcunu édeyebilecek durumda olan zengin kimsenin
odemeyi geciktirmesi zuliimdiir. Biriniz bir zengine havile olunursa havaleyi
kabul etsin. Bir satis icinde iki satis yapmayin ”hadisi, bir satis icinde iki satigin
borcun 6denmemesiyle ilgili bir durum olduguna delalet etmektedir. Nitekim
Allah (c.c.) “Faizi artan katlar halinde yemeyin” buyurmaktadir.®® Cabhiliye
dénemi faizinin 6denemeyen borglar tzerine vade kargihginda borcun
artirilmasi seklinde yapildig: dikkate alindiginda s6z konusu bu hadislerin ilgili
ayeti tefsir ettigi soylenebilir. Bu da bir satis icinde iki satisin Beyhaki ve
Sevkani’ninde ifade ettigi tizere Hz. Peygamber donemi 6rfinde faizli bir
isleme vesile oldugu icin yasakladigi anlamina gelmektedir. Dolayisiyla bu
hadis dogrudan dogruya bir akidde iki akdin bilesmesini yasaklamamakta,
birlesmeyle ortaya ¢ikan batil veya fasit durumla ilgili oldugu anlagilmaktadur.
Nitekim Ibn Mes'ad, Malik ve Ibn Hazm bu hadisi faizli isleme déniisen
durum olarak degerlendirmektedir. S6z konusu hadisin bey'u’l-ine satist
oldugu gorisiinde olanlar da hadisin sonugta faizli bir islemle ilgili oldugunu
ifade etmektedir.”” Ancak ine satig1 faiz yasagi nedeniyle uretilen bir ¢ikig
yoludur. Faizin risiletin son yillarinda yasaklandigi distintldaginde
insanlarin daha Hz. Peygamber'in saghiginda faiz yasagini agsmaya ¢alistigini
kabul etmek gerekir. Dolayisiyla “ine satis1” faizli isleme vesile kilinmasi
halinde hadisin mana olarak kapsaminda olsa da asli anlamlarindan biri
degildir.

Ilk dénemlerden itibaren Zahiriler digindaki Islam hukukeular
hikim ¢ikarma bakimindan muamelat alanini ibadetlerden ayirmaktadir.
Ibadet alanini hikmeti akilla kavranilamayan taabbadi bir konu olarak kabul
ederken muamelat alaninda ise illet ve sebepleri esas almaktadir. Nitekim Said
b. Miiseyyeb, Rebia b. Eba Abdurrahman ve Yahya b. Said el-Kattin gibi
tabitin fukahas: Hz. Peygamber'den narh koymay: yasaklayan bir hadis

bulunmasina ragmen illet ve maslahata binaen narha cevaz vermistir.”

67 iAmrﬁpi, age.,s. 88.
8 Al-i Imran 3/130 )
69 Karadagi, a.g.e., s. 386; Imrani, a.g.e., s. 89; Azzim, a.g.m., s. 168.

7 Hz. Peygamber, hicretin 8. yilinin (629) baglarinda Medine'de yaganan gida maddeleri
sikintis1 sebebiyle agir1 artan fiyatlari sinirlamasi yontindeki talebi saticilara haksizlik olacag:
gerekeesiyle geri gevirmistir (Ibn Mace, “Ticarat”, 27; Eba Davad, “Biiyﬁ@”, 49; Tirmizi,
“Biiyt* 7, 73) Bu hadislerin tarihi veriler 1g1¢1nda bir degerlendirmesi i¢in bkz. Cengiz Kallek,
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Sarii, akidlerde kargilikli rizay: esas alarak taraflar1 yaptiklar: akdin geregini
yerine getirmesini istemistir. “Ey iman edenler! Moallarinizi aranizda
haksizlikla degil, karsilikli riza ile yapilan ticaretle yiyin™' ayeti borg
miinasebetlerinde karsilikli rizayr esas almakta, Kur'an ve siinnette haram
kilinan sarap ve domuz gibi mesrG olmayan seyler disinda taraflarin kargilikly
rizalariyla yaptiklari akidlere bagliligi emretmektedir. Bu ayetler akidlerde asil
olanin miibah oldugu ilkesini ortaya koymaktadir. Nitekim Hz. Peygamber’in
(s.a.v.) “Miishimanlar sartlariyla baglhdirlar” hadisi akidlerde taraflarin ittifak
ettikleri muteber sartlar ileri strilebilecegini gostermektedir. Fakat “Her kim
Allah’in kitabinda olmayan bir sart ileri siirerse sart hiikiimsizdiir” hadisi de
hukukun amag ve gayelerine aykir1 hicbir akdin ve sartin serbest olmadigini,
sozlesme 6zgirligu ilkesinin ser'an yasaklanmig hususlarla sinirlandirildiging
ifade etmektedir.

2. Mirekkep Mali Akidlerin Cagdas Finansman Yontemlerindeki
Uygulamalar

Cagdas faizsiz finans sekt6ri diinyada bir asr1 gegmeyen bir gegmise sahiptir.
Bu kuruluglar, islemlerinde yurt digt havalesi, teminat mektuplari, kredi
kartlar1, sigorta, mirekkep murabaha, leasing ve azalan migéareke vb. gibi
akidlerden yararlanmaktadir. Bunlarin akid yapisi incelendiginde genellikle
birbirine bagli ve ard1 ardina takip eden birden fazla akdi ve vaadi bir akidde
birlestirdikleri gortilmektedir. Bu sayede akdin taraflarimin maksat ve
maslahatlarini gerceklestirirler. Islam hukukunun olugma ve gelisme ¢aginda
bugiinki gibi bir finans sektorii bulunmadigindan gayet tabii olarak fakihler,
yasadiklar: donemde var olan akidlerle ilgili mesai harcamglar dyet ve hadisleri
de o dénemde gegerli ticari orf gergevesinde yorumlamiglardir. Guniimizde
ise bazi akidler bazen klasik adlandirmay: aynen tagiyor olsalar da mahiyetleri
kismen veya tamamen degisime ugramaktadir. Bu akid, klasik akde gore
degerlendirildiginde mesru degildir. Ciinkd daha 6nce tanimi yapilmis bilinen
tipik akde aykiri unsurlar tasimaktadir. Atipik akdin taraflar arasinda sagladig:
dengeyi ortadan kaldiracak sartlarla caiz oldugu gorist de ¢6ziim olmaktan
uzaktir. Clinki teori-pratik uyumsuzluguna neden olacaktir. Bu durumda yeni
akid hakkinda hangi esasa gore hitkiim verilecegi sorunu ortaya ¢ikmaktadir.
Biz bu agsamada faizsiz finans kuruluglarinin finansman yontemlerinde sik¢a
kullandiklari mirekkep murabaha ve leasing akidlerini murekkep akid olup-

olmama bakimindan incelemeye ¢aligilacaktir.

Asr-1 Saidet’te Yonetim-Piyasa ili§kisi, Iz Yaymncilik, Istanbul 1997, s. 158-170 s. 158-165;;
a.mlf., “Narh”, TDV Yay., Istanbul 2006, c. 32, s. 387-389).

71 Nisa 2/29.
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2.1. Mirekkep Muribaha (Cagdas Muréibaha)

Gunimuzde insanlar borg alacaklari kurumlara ihtiya¢ duymaktadir. Normal
sartlar altinda hi¢ kimse daha fazla menfaati olmadig: takdirde kendisiyle mal
sahibi arasina ti¢lincii bir araciyr dahil edip ona kar vererek bir mal satin almay:
tercih etmez. Ancak daha fazla menfaati varsa boyle bir isleme bagvurur.
Faizsiz finans kuruluglar1 da tasarruflari ortaklik sermayesi olarak toplayip
ihtiyac sahipleriyle birlikte ticari faaliyetlerde ¢alistirmak ve olusacak kari
paylasmak tzere bu ihtiyaca cevap vermek {zere faaliyet gosteren
kuruluglardir.”

Klasik dénemde siradan bir alim-satim tiri olarak fikih
literatiirindeki yerini alan murabaha akdi, giinimiizde s6z konusu talep
nedeniyle etkin bir finansman modeline déniserek faizsiz finans tezini
savunan sistemin merkezine yerlesmistir. Bu nedenle son yillarda mirekkep
murabaha akdiyle ilgili zengin bir literatiir olugmakta, uluslararas: piyasalarda
uygulanmasiyla ilgili standartlar belirlenmeye calisgilmaktadir. Bu fonksiyonel
degisim akdin klasik adlandirmasini da etkilemis, artik ilave isimlerle birlikte
zikredilir hale gelmistir. Akdin yapisi, unsurlar vb. gibi 6zellikler 6n plana
cikarlarak ¢esitli isimlendirmeler yapilmistir. Bu isimler; mirekkep
murabaha, satin alma emrivle murabaha satisr (s) 2330 5 Al 5al) 0)7 ) hanka
murabahasi (el-murabahati’l-masrafiyye), satin alma vaadiyle murabaha satisi
(el-murabaha 171-va’di bi’s-sird), karsilikli vaadlesme satist (bey‘w’l-muvaade)
ve murabaha tizerine vaadlesme (el-muviade ale’l-murabaha) bunlar arasinda
sayilabilir.”* Turkiye'de bu isleme ¢agdas murabaha”, iretim destegi ve
bireysel finansman destegi de denilmektedir.”® Biz bu ¢alismada murekkep
mali akidler c¢ercevesinde murabaha akdini inceledigimizden o6zellikle
mirekkep murabaha ismini kullanmay1 tercih ediyoruz.

2.1.1. Tanim

Miirekkep murabahanin isimlendirilmesinde var olan ¢esitlilik, tanimina da
aynen yansimakta, neredeyse her bir hukukeu, akdin bazi1 6zelliklerini 6n plana

2 Servet Bayindir, “Faizsiz Bankacilik Iglemlerinin Islam Fikhindaki Yeri”, Basimamus
Doktora Tezi, Marmara Universitesi Sosyal Bilimler Enstitiisi, Istanbul 2004, s. 48.

73 Bu isimlendirme ilk defa Sami Hamd tarafindan yapilmugtir. (Bkz. Sami Hamud, ‘BeyuZ-
murdbaha lil-dmir-i bi's-sird”, Mecelletii mecmei’l-fikhi i/—js]émi)g/i, Say: 5, Cilt: 2, s. 1092).
7 Ayrintil bilgi i¢in bkz. Sami Hamad, 7atvirul-amalil-masrafiyye bima yettefiku ve's-
;effati’l-jslémi)g/e, 2. Basim, Matbaati’s-sark, Amman, 1982, s. 430 vd.; Imrani, a.g.e.,s. 259-
261; Kassas, a.g.m., s. 9.

> Bayindir, Faizsiz Bankacilik Islemlerinin Islim Fikhindaki Yeri, s. 51

76 Tbrahim Kafi Dénmez, “Murabaha”, DIA, Ankara 2006, c. 31, s. 151; Giinay, Hact Mehmet,
“Istam Hukukunda Akit Teorisi Baglaminda Cagdas Finansman Enstriimanlarindan
Muréabaha Uygulamalari®, Fikhi A¢idan Finans ve Altun Islemleri -Teblig ve Miizikereler-,
Tartismalr IImi Toplantr, 27-28 Nisan 2012, Konevi Kiiltiir Merkezi, Konya/Meram, Istanbul
2012, s. 207; Bayindir, Faizsiz Bankacilik Islemlerinin Islim Fikhindaki Yeri, s. 51
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cikararak ¢esitli tanimlar yapmaktadir.” Biz burada bu tanimlarin her birine
yer vermek yerine genel bir tanimi esas alacagiz.

Miirekkep murabaha; miisterinin bankaya bagvurarak, bir mali satin alip belirli
bir kérla kendisine satmas: talebi Uzerine gerceklesen murabahadir.”® Bu akid
esas itibariyle misteri, banka ve saticidan olusan Ug tarafli ve i¢ agamali
islemler butiininden meydana gelmektedir. Birinci agama vaadlesme asamas:
olup, miisteri ve bankanin bir mal veya hizmeti satin alma ve satma vaadini
kapsar. Tkinci ve tigiincii asama ise bankanin séz konusu mal veya hizmeti
Ugtinc bir kisiden satin almasi ve kir ilavesiyle miisteriye satmasindan
ibarettir.” Miirekkep murabahanin dinyada cesitli uygulama bigimleri
bulunsa da Turkiye déahil pek ¢ok tlkede genellikle su sekilde
uygulanmaktadir:

Miisteri bir mal (taginmaz, araba, makine vb.) satin almak ister, fakat
ne alacak yeterli parasi vardir, ne de satic1 yaninda taksitli bir sekilde onu satin
alabilecek itibar1 bulunmaktadir. Imkéni varsa da biitiin sermayesini bu mala
baglamak istemez. Bazen de uzmanlik, ticari girisimcilik destegi ihtiyact
oldugu bir alanda is yapmak isteyen miusteriler, bankadaki yatirim
danismanlarindan ticretli veya ticretsiz destege gereksinim duymaktadir. Iste
bu sartlardaki musteri, katilim bankasindaki itibarina giivenerek kalite ve fiyat
bakimindan istedigi mali bulur, satici ile gorugtir, akdi kesinlestirmemek
sartiyla pazarlik da yapabilir. Fakat malin mulkiyetini devralmasina sebep
olacak islemler yapmaz. Sozlesme imzalamaz, pesinat vermez ve fatura
kestirmez. Misteri sadece malin niteliklerini ve bedelini belirten bir proforma
fatura ile katilm bankasina miiracaat ederek, s6z konusu mali, katilim
bankacilig1 aracilifiyla satin almak istedigini ifade eden formlar1 imzalayarak
yazili icabini yapar. Tek bagina yapilan icabin, Malikiler digindaki fakihlere
gore icibda bulunan kimse agisindan bir baglayiciligi yoktur. Misteri banka
teklifi kabul etmeden 6nce icabindan vazgegcebilir, icabini degistirebilir. Buna
vazge¢me muhayyerligi (hiyiru’r-ruct) denir. Ayni sekilde banka da bu teklifi
kabul edip etmemede serbesttir, buna da kabtl muhayyerligi (hiyaru’l-kabal)
denir. Burada bir anlamda siparis ettigi mali satin alip, kendisine satilmasini
talep eden sézlesmeyi imzalar. Bunun tizerine banka, gerek miisteri, gerek ise
mal ile ilgili gerekli incelemeleri yapar. Zira fizibilite ¢caligmasi iyi bir gekilde
yapilmadig: takdirde sahte alim satimlarla katihm bankalarinin dolandirilmas:
s6z konusu olabilir. Sonra da malin saticidan satin alinip miisteriye teslim
edilmesini saglayacak islemlere baglanir. Hangi mala ihtiyact oldugunu en iyi

7 Ham(d, Tatvirul-a'malil-masrafiyye, s. 432; Izzeddin Hice, Edevitiil-istismari Y—fs];zmz')g/j,
Masraf-1 Zeyttne, 1. Baski, Tunus, 2014, s. 28; Ayrica ¢esitli tanimlar icin bkz. Aféne,
Hiisameddin Musa, Beyul-muribaha lil-dmir-i bi's-sird, Sirketii mali’l-Filistini el-Arabi Yay.
Kudiis 1996, s. 19-21; Imréni, a.g.e., s. 257-258.

78 Bayindir, “Faizsiz Bankacilik Islemlerinin Islam Fikhindaki Yeri”, s. 51.

7 Gunay, a.g.m., s. 210; Hammad, e/-Ukudiil-miirekkebe £i1-fikhi ’]—jslémz')/)fz; s. 71.
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misteri bildiginden -proformay: alan da musterinin kendisidir- banka teslim
ve tesellim ile ilgili bitin islerde musteriye vekilet vermek suaretiyle
yetkilendirmektedir. Musteri de bu vekélete istinaden mali, saticidan banka
adina satin alir. Ancak resmi evraklar musteri adina diizenlenir. S6z konusu
bu sozlesmede ana hatlariyla taraflarin bu ticari iligki stiresince uyacaklar:
kurallar ve yiikiimliliikler yer alir. Banka kendi adina alinan mal i¢in pesin ya
da kismi 6demeyi dogrudan saticiya yapar. Kendisi de baslangicta tizerinde
anlagti1 bedel (fatura tutar1 + kir) tzerinden takside baglayarak miusteriye
satar. Misteri de taksitlerini anlasmada yer alan 6deme plani déhilinde katilim
bankasina yapar. Béylece misteri gercek bir ihtiyacini kargilamug olurken,
bankada mudilerinden toplamis oldugu sermayeyi isleterek hem mudilerinin
birikimini degerlendirmekte, hem de dogrudan ekonomiyi desteklemektedir.*

2.1.2. Miirekkep Murabahada Terkip ve Bunun Miirekkep Mali Akidlerle
Tligkisi
2.1.2.1. Mirekkep Murabahada Terkip

Cagdas Islam hukukeular yukaridaki sekliyle yapilan akdin miirekkep bir akid
oldugu hususunda neredeyse hem fikir olmakla beraber ne sekilde murekkep
oldugu konusunda farkli gorislere sahiptir. Bazisi bu akdin satin alma vaadi
ile murabaha satisindan miirekkep bir akid oldugunu iddia ederken, bazisi ise
misterinin satin alma vaadiyle, aract kurumun misterinin istedigi mali satin
alip kendisine murabaha yoluyla satma vaadini iceren iki vaadden murekkep
bir akid oldugunu ifade etmektedir. Diger bir kism: da bu akdi sarta dayal:
miirekkep bir akid olarak nitelendirmektedir. Aslinda burada iki agamali bir
islem s6z konusu olmaktadir. Birincisi satin almay: emreden misterinin
talebiyle aract kurumun gerekli incelemeyi yaptiktan sonra yaptigi kabul ki
buna - karsilikli vaadlesme asamasi- da denir. Digeri de bankanin mali
satictidan satin almasi ve onu satin alma emrini verene satmas: seklindeki
akidlesme asamasidir. 1lkinde bankamin misteri, ikincisinde ise satici
konumunda oldugu iki tarafl: bir akid olarak nitelendirilmektedir.*! Buna gore
birincisi satin almayr emreden misterinin talebiyle araci kurumun gerekli
incelemeyi yaptiktan sonra yaptig1 kabul agamasidir ki bu, 6n anlagma olarak
da nitelenebilir. On anlagma, banka acisindan miisterinin  sézlesmede
belirtilen miktarda kredisinin bulundugu ve bu misteri ile ticari islem
yapilabilecegini, miusteri agisindan ise béyle bir ticari iligkiye girisildigi
takdirde 6n anlagmada belirtilen sartlara riayet edecegine dair sartli taahhuttir.

8% Donmez, “Murabaha”, s. 151; Bayindir, “Faizsiz Bankacilik Islemlerinin Islam Fikhindaki
Yeri”, s. 53; Izzeddin Hice, age., s. 30; Imrani, a.g.e., s. 261-262; Afine, a.g.e., 22-25; el-
Abd, Usime Muhammed, el-Muribaha beyne’l—ﬁkhi’l—islamiyyi ve't-tatbiki’l-ameli (fi'1-buntk
ve'l-masarifi’l-Islaimiyye ammetiin ve'l-Kuveyt hassatiin), Mecelletti buhiisiI-kininiyyeti ve'l-
iktisadiyyeti, Kiilliyet-til-hukuk cdmiati’l-Manstra, Misir, Say1: 31, Nisan 2002, ss. 144-266,
s. 222.

81 Tmrani, ag.e.,s. 263-264; Usime el-Abd, a.g.m., s. 230.
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Bagka bir islem yapilmadikca tek bagina bir hiikiim ifade etmez.® Tkincisi
bankanin mali saticidan satin almasi ve onu satin alma emrini verene satmast
seklindeki akidlesme asamasidir. Ugiinciisii banka ve miisterinin malin fiyat:
ve kar tzerinde anlagmasi, dordiinciisii ise miisterinin istedigi mali satin alma
vaadi ve bankanin satin aldifi mali murabaha yoluyla satma vaadidir.®
Gorildigi tizere miirekkep murabaha akdinin tg taraf, ti¢ vaad ve iki akidden
tesekkiil ettigi gorilmekedir:

1) Taraflar

a) Satin almay1 emreden miisteri,

b) Banka,

¢) Bankanin mal kendisinden satin aldig satici,
2) Vaadler

a) Bankaya satin almay: emreden musterinin bankanin s6z konusu mali satin
alacagina dair baglayici vaad,

b) Bankanin misterinin istedigi mali satin alma vaadi,

¢) Banka, misterisinin talep ettigi mali saticidan onun adina satin aldiginda,
misterinin bu mali bankadan satin almay1 baglayici kilan bir vaad.

3) Akidler
a) Bankanin mali saticidan satin almasi,

b) Bankanin satin alma emrini verene bu mali satmasidir.?
2.1.2.2. Miirekkep Murabahanin Miirekkep Mali Akidlerle Tligkisi

Miirekkep murabaha gerek teorik gerek ise uygulama bakimindan
incelendiginde yukarida da yer verildigi tzere iki akid, t¢ vaad ve l¢ tarafi
bulunan bir akiddir. Her ne kadar buradaki iki akid zaman bakimindan
birbirinden ayr1 oldugu dikkate alinarak, iki akdin bir akidde birlesmesi s6z
konusu olmadig1 séylenebilirse de vaadin banka ve miigteriyi bagladig: dikkate
alindiginda dolayl: bir sekilde olsa da iki akid arasinda bir irtibat bulundugu
anlagilmaktadir. Clnki vaad baglayict oldugunda islemin biitiin agamalar
miirekkep hale gelmektedir. Bu da murabaha akdini bir satig akdinde bir bagka

82 Bayindir, Faizsiz Bankacilik Islemlerinin Islim Fikhindaki Yeri, s. 57.

83 Jzzeddin Hiice, a.g.e., s. 30; Usame el-Abd, a.g.m., s. 220-221.

8 Tmrani, a.g.e., s. 265; Vehbi ez-Zuhayli, e/-Muimelitil-maliyyetiil-muisira, 1. Bask,
Daru'l-fikr, Dimegsk 1423, s. 71; Usame el-Abd, a.g.m., s. 221; Ahmed Muhammed Mahmud
Nassar, “et-Tekyifi'l-fikhi lilukddil-mistciddeti ve tatbikatiihd ald nemtzeci't-temvili’l-
Islamiyyeti’l-muasira”, ~ Macestirul-iktisad ~ ve’l-el-Banki'l-Islimi, ~ el-Bankii’l-Islamiyyii'l-
Urdiini, 2004-2005, s. 4-5, (http://www.kantakji.com/financial-engineering/-s¢&ll-—aySill
8 _ralaall-Aadly -y el Saie e Leilindat s-santuaadl ALl séall aspx). 02/07/2015.
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sati akdinin gart kogulmas: seklinde yapilan mirekkep mali akidlere
déntistiirmektedir.®

Miirekkep muribahanin klasik muridbahaya benzerligi neredeyse
sadece satim akdinin malin alig fiyatinin veya maliyetinin karg:i tarafa
bildirilmesi ve tizerine belli bir miktar kér ekleyerek yapilmasit unsurunu ihtiva
etmektedir. Malin teslim ve teselliim iglemleri ile bu iglemler stirecinde mala
gelebilecek her tiirlii zarar ve ziyan: miisteriye yiikleme agisindan finans girketi
unsurlari ihtiva etmektedir. Ancak miirekkep muribahada bankanin hentiz
miilkiyetinde olmayan mal tizerinde siparis almasi, 1stisnd’ akdindeki saticinin
siparis almasina benzemektedir. Bankanin saticidan mali satin alarak
misteriye taksitle satmasi, akdi vadeli satim akdine de benzetmektedir.

Dolayisiyla bu unsurlardan birini esas alarak mirekkep murabahanin
tipik bir akid oldugunu séylemek dogru degildir. Cinkid bu akid, tipik
akidlerin esas ve yan unsurlarindan istifade edilerek olusturulmas: yoniyle
karma, bir akidde tipik akidleri aralarinda bulunan baglayici vaad agamasi
sayesinde birbirine baglayan bir bag olmas: bakimindan da murekkep mali bir
akiddir. Fakat vaadin baglayict olmadii durumlarda yapilan murabaha
akdinde ise, akid birbiriyle irtibat1 olmayan her biri miistakil akidden meydana
geldiginden basit murabahaya benzemektedir.®

Miirekkep akidde bir akidde birlesen her tipik akdin kendine mahsus
hikimleri uygulanacaktir. Fakat karma sézlesmelerde hangi hukuk kuralinin
isletilecegiyle ilgili farkli gorigler vardir.

Vaadin baglayict oldugu mirekkep murabaha akdinin megrG olup-
olmadigi konusunda muasir fakihlerin ihtilaf ettikleri goriilmektedir. Bu
tartismalar makalenin kapsamini agacagindan mirekkep murabahanin mevcut
akidler i¢inde bugiine kadar gelistirilmis en iyi akid oldugunu soyleyebiliriz.
Zira Islam beldelerinde yiizlerce yildir muameley-i ser’iyye, bey’ bil-vefa ve
bey’ bil-istiglal vb. gibi yollarla finans sorununun ¢ozildigi dikkate
alindiginda, mirekkep murabaha akdi s6z konusu fikih gelenegi i¢inde son
zamanlarda tretilmis en 6zgiin akidlerden biridir. Hem buradaki satis sekli

degil, hakiki bir satigtir.
2.2. Leasing (Miilkiyetin Devriyle Sona Eren Kiralama)
2.2.1. Leasingin Tanimi ve Kapsami

Sermaye sahipleri biiylik meblaglarla yapilan ulusal ve uluslararas: ticarette séz
konusu mahzurlar: bertaraf ederek haklarini giivence altina almak amaciyla

8 Vaadin baglayicihigi konusunda ayrintili bilgi igin bkz. Ahmet Inanir, lslam Hukukunda
Bilesik-Muirekkep Maili Sozlesmeler ve Cagdas Finansman Yontemlerindeki Uygulamalars,
Gece Kitapligi, Ankara 2015, s. 246-251.

% Tmrani, a.g.e., s. 265-266.
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kira ve taksitli satim akdinin birlesiminden olusan yeni bir akid tiri icat
etmislerdir. Ik uygulamasinin XIX. yiizyil ortalarinda Ingiltere’de ortaya
ctktign kabul edilen leasing, XX. ytzyilda ise bitin dinyada kullanimi
yayginlagmustir. Islam diinyasinda da ilk kez Islam Konferans: Birligi
tarafindan 1977 yilinda uygulandigi, 1984 yilinda ise Misir'da kanunlastigt
belirtilmektedir.®” Ttrkiye'de ise faizsiz bankacilik yapmak tizere kurulan 6zel
finans kuruluglariyla giindeme gelmistir.®

Leasing kelime anlamu itibariyle kiralama demek olup miilkiyetin
devri ile sona eren kiralama (<ldail) ac 5 gial 5 ,aY1) demektir.®” Tktisadi bir
terim olarak ise ‘genellikle malin miilkivetinin temliki ile sona eren menfaatin
temlikinden ibaret akid”seklinde tanimlanabilir.” Bu akid, bir yatirim malinin
miilkiyetinin leasing sirketinde kalarak belirlenen kiralar kargihiginda kullanim
hakkinin kiraciya verilmesi ve sozlesme stiresi sonunda da milkiyetinin
kiractya ge¢mesini saglayan bir finansman yontemidir.”’ Bu akdin daha ¢ok
taksitli satimin mahzurlarini bertaraf etmek amaciyla ortaya cikarildig:
soylenebilir.  Burada bir menkul veya gayri menkulin belirli bir bedel
kargihginda ekonomik omriniin belirli siiresi ya da tamami boyunca
miilkiyetinin mal sahibinde, kullanim hakkinin ise kiraciya birakilmasini
saglayan kira siiresi sonunda varliginin geri verilmesini ya da temsili bir bedel
kargiliginda satim veya hibe akdiyle milkiyetinin kiraciya birakilmasina imkan
vermektedir.” Nitekim taksitli satim akdinde malin miilkiyeti s6zlesmeyle
birlikte aliciya ge¢mekte, miisteri saticiya karst sadece belirlenen taksitleri
odemekle yikimli olmaktadir. Ancak mugteri bazen mali tiglinci bir sahsin
miilkiyetine gecirmek, bazen malda degisiklikler yaparak degerini digtirmek
suretiyle kasden, bazen de iflas vb. sebeplerle gercekten taksitleri
odemeyebilmektedir. Ayrica vefatt durumunda mal varisler veya alacaklilar
arasinda paylagilabilmekte, béyle durumlarda saticinin, alacag karsiliginda
mala el koyup, onu geri istemesi mimkiin olmamaktadir. Bu durum sermaye
sahiplerinin yeni tedbirler alma ihtiyacini dogurmustur.

8 Bayindir, Faizsiz Bankacilik Islemlerinin Islim Fikhindaki Yeri, s.112-113.

8 “FKK”, RG., Tarih: 28 Haziran 1985, Say1: 18795; Bayindur, Faizsiz Bankacilik Islemlerinin
Islim Fikhindaki Yeri) s. 114.

% Tzzeddin Hice, age.,s. 81

% Hamud, a.g.e., s. 426-428.

9 {7zeddin Hace, age., s. 81; Ali Hasan es-Sazeli, , “el-Icar el-miintehi bi't-temlik”, Sazeli,
Hasen All, el-iciru’l-miintehi bi't-temlik, Mecelletii mecme’i fikhi Y-jslémiyyj, Sayi: 5, Yil:
1409/1988, Sayr: 5,1V, 2612, (1 no'lu dipnot); Bayindir, “Faizsiz Bankacilik 1§lemlerinin Islam
Fikhindaki Yeri”) s. 113

%2 Hamza Aktan, “Ticaret Hukukunun Yeni Bazi Problemleri Uzerine Islam Hukuku

Agisindan Bir Degerlendirme”, 1. Uluslararas: Islim Ticaret Hukukunun Giiniimiizdeki
Meseleleri Kongresi, KOMBAD Yay., Konya 1997, s. 222-226.
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Leasing, Tirk Finansal Kiralama Kanunu'nda “kiralayanin, kiracinin se¢imi
ve talebi iizerine, t¢linci kisiden satin aldif: veya bagka suretle temin ettigi
bir malin  zilyetligini, her turli fayday1 saglamak ve belli bir
stire feshedilmemek sart: ile kira bedeli karsiliginda kiraciya birakmasi”
seklinde tanimlanmaktadir. Ayni kanuna gére “taraflar s6zlesmede, sozlesme
stiresi sonunda kiracinin, malin milkiyetini satin alma hakkina haiz olacagin
kararlagtirabilirler” ifadesiyle menfaatin temliki s6zlesmesine aynin temliki
konusunun da eklenebilecegi ifade etmektedir. Taraflar arasi anlagmada aksine
bir hitkim yoksa kira konusu malin zilyetligini kiract bir bagkasina
devredemez, ayrica bakim ve onarim masraflani kiraciya aittir. Fakat
sozlesmede belirtilmigse devralan kimse s6zlesmede yer alan hitkiimlere uymak
sartryla milkiyeti bir bagkasina devredebilir. Leasingde kiralayan kira konusu
malin treticisi olabilecegi gibi bu alanda faaliyet gosteren bir mali kurulus ya
da bir kiralama sirketi olabilir. **

Leasinge konu olan mallar, daha ¢ok orta ve uzun vadeli kredilerle
finansman edilebilen yatirim mallar1 olmakla beraber kara, hava ve deniz nakil
vasitalari, bilgisayarlar, biro techizati, sanayi makina ve techizati, tibbi aletler,
mobilyalar ingaat makine ve donanimlari, her tirli tezgih ve tretim
makineleri gibi kullanimiyla tiikkenmeyen mallar kiralamaya konu olabilir.”

Giintumizde kiralama sirketleri genellikle kiracinin istedigi bir yatirim
malinin konu oldugu hemen her tiirli alisveris islemine uygulamr. Ornegin
leasing isleminin konusuna, taraflarina, satin alma igleminin 6zelliklerine ve
odeme sekillerine goére defisen ¢esitli leasing tipleri bulunmaktadir. Bu
baglamda trampa kiralamas: (swap lease), iyilesen kiralama (upgrade lease),
ortak kiralama (joint venture lease), deneme stireli kiralama (trial period lease)
vb. leasing tiirleri zikredilebilir. Fakat uygulamada fonksiyonel finansal
kiralama ve faaliyet kiralamas: olmak Uzere iki temel leasing tipi yaygindir.”
Bir finansal kiralamada sirasiyla su adimlar takip edilmektedir.

Finansal kiralamada miisteri, almak istedigi bir malin, Katilim bankas:
tarafindan alinip, kendisine normal kira bedelinin ¢ok tstiinde 6deyecegi
bedellerle kiralanmasini istemektedir. Katilim bankasi da musgteri hakkinda
gerekli aragtirmayr yaparak yeterli buldugu takdirde mali alip
miilkiyetini miisteriye devretmeden, belli vadelerde 6deyecegi kira bedelleri
kargiliginda mali mugteriye kullandirmaktadir. Kira siresi sonunda, Katilim
Bankasi s6z konusu mali miisteriye ya sembolik bir bedel karsiliginda

% Bkz., “Finansal Kiralama Kanunu”, Resmi Gazete, 28.06.1985, s. 18795.

% Cevat Gerni, Dis Ticaretin Finansmani, TOBB Yayini, Ankara, 1990, s. 116-118; Bayindur,
“Faizsiz Bankacilik Islemlerinin Islam Fikhindaki Yeri”, s. 111.

% Gerni, a.g.e., s. 107

% Gerni, a.g.e., s. 110-112; Aktan, a.g.m., s. 223.

International Journal of Islamic Economics and Finance Studies 29



JISEF

satmakta ya hibe etmekte ya da akidsiz teslim etmektedir.”” Burada i tarafli
bir anlasma s6z konusu olmaktadir. Once kirac1 kiralayacagi mali secer, fiyat
ve teslim sartlari hususunda iiretici ile anlagir. Tkinci asamada kiraci bir leasing
kurulugu ile ilgili malin (makina-techizat) satin alinip kendisine kiralanmas:
icin anlagma yapar. Ugiincii asamada leasing sirketi mali satin alir ve mal
kiraciya gonderilir. Nihayet kiract mali kullanirken kira 6demelerini periyodik
olarak yerine getirir. Bu yontem, kendi aralarinda bazi uygulama farkliliklary
bulunmakla beraber biitin katilim bankalarinin yararlandig: bir akiddir.
Mesela biitin faizsiz uygulamalarda malin milkiyeti bankada kalmakta,
misteri mali bankanin vekili sifatiyla teslim almaktadir. Kullanim hakkiyla
birlikte zorunlu sigorta giderleri ve benzeri bitin masraflar dihil, malin
kullanima hazir tutulmas: kendisine ait olmaktadir. Katilim Bankas: kiralama
konusu malla ilgili ayip, cins ve vasifta hataya, teslim vb. hi¢bir sorumluluk
almamakta; her tirli bor¢ ve yikumlilik sadece kiraciya ait olmaktadir.
Katilim bankas: kiractyr bir finans kurumu olarak kredilendirmektedir. Aylik
taksit tutarlari malin menfaatinden yararlanilmas: Olglisiine gore degil
taraflarin arasindaki sozlesmeye gore tayin edilmekte, taksitlerin bitiminde
banka hem maliyeti hem de kir tahsil etmis olmaktadir. S6zlesme siiresince
misteri taksitleri zamaninda 6demedigi veya sozlesmeye aykiri hareket ettigi
takdirde banka, mala el koymakta fakat misteri sozlesmede belirlenen
taksitleri 6demekle yikumli tutulmaktadir. Akid “kira sozlesmesi” olarak
isimlendirilmekte, banka “kiralayan”, misgteri “kiraci” kabul edilmektedir.
Nihayetinde sozlesme hibe, satim veya hicbir akid ismi belirtilmeksizin
milkiyetin devriyle sona ermektedir.”®

Faaliyet kiralamasinda finansal kiralamaya gére en 6nemli farklilik
baz: istisnalar olmakla beraber isletmede kullamilacak olan yatirim aracinin
kiralanma siiresi, kendisinin ekonomik 6émriinii kapsamayan daha kisa bir
middet i¢in kiralanmasidir. Burada kiralanan malin milkiyeti kiralayan
leasing sirketinde kalir ve kiraciya ge¢mez. Bu s6zlesme, belirli bir siireyi
kapsadig1 halde, kiralayana istediginde 6nceden belirtilen siireler icerisinde
olmak kaydiyla ihbar yapilarak feshetme etme imkéani vermektedir. Bu sayede
pekeok sirket arag satin almak yerine ¢esitli avantajlarindan dolayi filo kiralama
sirketlerinden filo kiralamay: tercih etmektedir. Yine firmalar bilgisayar
sistemlerini bu sekilde kiralayarak istedikleri zaman bu kiralamay: iptal
etmekte ve modasi gegen teknolojiyi yenileyebilmektedirler.”

% Kal’ac1, Muhammed Ravvas, el-Muamelatii’l-maliyyetii’l-muésira, Daru’n-nefais,
Beyrut, 1. Baski, 1420, s. 86; Bayindir, “Faizsiz Bankacilik Islemlerinin Islam
Fikhindaki Yeri”, s. 125.

% {zzeddin Hice, a.g.e., s. 82;

% Gerni, s.109-110
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2.2.2. Leasingin Mirekkep Mali Akidler Agisindan Degerlendirilmesi

Islam  hukukunda icare, gerek menkul ve gayrimenkul mallarin
kiralanmas: akidlerini gerek ise is ve hizmet s6zlesmelerini kapsamina alan bir
kavramdir. Leasing, satin alim tercihli bir icire sézlesmesidir. Klasik Islam
hukuk literatiirinde bu sekilde bir sézlesme yer almamaktadir. Leasing’in son
asirlarda icat edilmis isimli bir akid olmas: dikkate alindiginda bu tabiidir. Baz:
¢agdas Islam hukukgularinin bu akdi “bir satista iki satis yasagi” ve “bey’ ile
sartin” caiz olup olmadigim belirten hadislerden hareketle degerlendirdikleri
gorulmektedir.'®

Leasingin akid yapisini inceledigimizde kiralayacak olan tarafin kiralamak
istedigi mali, katilim bankasina bildirmesi sonras ti¢ akid bulunmaktadr.

1) Katihm Bankasinin kiraya vermek i¢in piyasadan mali satin almas:
2) Mal satin alindiktan sonra her iki tarafin icire akdi yapmasi

3) Icare akdi bittikten sonra kiraciya akidsiz veya satis ve hibe yollarindan
biriyle malin temlik edilmesidir.'”

2.2.2.1. Malin Tadesiyle Sona Eren Faaliyet Kiralamas:

Bu tir leasing islemi bir takim kayitlarla fikihta megrG goérilen icire akdi
kapsaminda sayilmaktadir. Halbuki klasik icirede kiracinin kasit ve kusuru
olmaksizin mala gelecek zarar ve ziyandan sorumlu tutulmamasi, malin
kullanima hazir tutulmasi, kiracinin yararlanmasini engelleyen eksiklik ve
arizalarin giderilmesi ve me’curun bakim ve onarimi gibi sorumluluklar kira
akdinin mal sahibine yiikledigi bor¢larken'®, faaliyet kiralamasinda biitin
sorumluluklar kiractya aittir.'”® Bu yoniyle faaliyet kiralamasi mahiyet
itibariyle klasik icireden farklidir. Dolayisiyla klasik icire, tek bagina bu akdi
ifade etmekten uzaktir. Nitekim bu konu Islim Fikih Akademisi'nin 1986 ve
2000 yilindaki toplantilari ile Birinci Kuveyt Finans Fikih Toplantisinda
giindeme gelmistir. Her ti¢ toplantida da IKB'min itirazlarina ragmen baz
hukukgularin bu akdi klasik icdre akdine kiyas ederek malin kullanima hazir
tutulmasi, zorunlu sigorta masraflari ve kiracinin kasit ve kusuru olmaksizin
me’cura gelecek zarar ve ziyanin karsilanmasi sorumlulugunun kiraya verene
(bankaya) ait olacagina karar vermiglerdir.’” Aslinda verilen bu karar, s6z
konusu akdin 6zelligini ortadan kaldiran ve piyasa sartlarini dikkate almayan

100 Aktan, a.g.m., s. 225.

101 Zuhayli, e/-Muimelitil-maliyyetiil-muasira, s. 137; $Sazeli, a.g.m., s. 2652-2653; Besir,
Muhammed Osman, er-7ekyifiil-fikhi Ilil-vegiikil-miisteciddeti ve tatbikitihiil-fikhiyye, 2.
Baski, Daru’l-kalem, Dimesk 1335/2014, s. 139-140; Nassir, a.g.¢e., s. 7.

102 Ali Bardakoglu, “Ieare”, DIA, Istanbul 2000, c. XXI, s. 382.

105 Sazeli, a.g.m., s.2613-2614; Bayindir, “Faizsiz Bankacilik Islemlerinin Islam Fikhindaki
Yeri”, s. 120

104 Bayindir, “Faizsiz Bankacilik Islemlerinin Islam Fikhindaki Yeri”, s. 121.
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ihtiyac: kargilamaktan son derece uzak goriinmektedir. Ne var ki klasik icire
akdi esas alinarak degerlendirme yapildiginda farkli bir sonuca ulagmak da
mimkiin degildir.

Bize gbre malin iadesiyle sona eren faaliyet kiralamas: akdi, klasik
icire ve satim akdinin unsurlari harmanlanarak meydana getirilmis karma bir
akiddir. Burada bir taraftan kira akdine ait gayrimenkuld kullandirma edimi
karsiliginda, satim akdine ait kasit ve kusuru olmaksizin mala gelecek zarar ve
ziyandan sorumlu tutulmasi, kiracinin yararlanmasini engelleyen eksiklik ve
arizalarin giderilmesi ve me’curun bakim ve onarmi gibi saticiya ait
sorumluklar kiraciya yiiklenerek bire bir tipik edimli karma bir akid meydana
getirilmektedir. Burada tek bir akidde kargilikli olarak konuglanmus iki farkl:
tipten edim borcu bulunmaktadir. S6z konusu akidlerin esas ve yan
unsurlarindan istifade edilerek olusturulmus karma bir akiddir.

2.2.2.2. Miilkiyetin Nakli Ile Sona Eren Finansal Kiralama

Finansal kiralamada milkiyetin nakli ya hibe yoluyla ya da satim yoluyla
miugsteriye gecebilmektedir.!® $Simdi her iki yontem de fikhi agidan
incelenmeye calisilacaktir.

Miilkiyetin satim akdi ile nakledildigi leasing akdinde kiraci ve satici
arasinda karsilikli bir denge bulunmaktadir. Burada kiraya veren taksitli satigin
sebep olacagi bir takim risklerden korunurken, kiraci ise ihtiya¢ duyulan mali
satin almak i¢in yeterli finansmanin temin edilemedigi ciizi bir kira bedeliyle
malin menfaatinden yararlanmakta, uzun siireli bor¢lanma 6zelligi ile
enflasyona kargt korunma saglamaktadir. Her ne kadar 6denen kira bedeli
sonunda malin milkiyeti kiraciya gegse de kiraci satim akdinde oldugu gibi
kira konusu mali bir bagkasina nakletme vb. gibi satim akdinin kendisine
tanidigi  haklardan yararlanamamaktadir. Dolayisiyla bu  akdin  kira
gorlintisiine burindirilmis taksitli satim akdi iddiasina da ayni gerekgeyle
katilmiyoruz. Dolayisiyla bu akid taksitli satim akdi olarak degerlendirilemez.

Miilkiyetin hibe ile nakledildigi finansal kiralama katilim
bankaciliginda en ¢ok uygulanan yontemlerden biridir. Kiract biitin sartlar:
yerine getirdigi takdirde kira miiddeti sonunda malin milkiyetinin misteriye
hibe edilecegi vadi yer almaktadir. eg- Sazeli, Abdullah Seyh el-Mahfuz,
Muhammed Muhtar es-Sellami, es-Siddik Muhammed Emin Darir ve
Siileyman Meni‘ gibi giintimiiz Islam hukukeulari bu akdin caiz oldugu
diigiincesindedirler. Ayrica Birinci Kuveyt Finans Fikih Toplantis: ile Islam
Fikih Akademisinin besinci toplantisinda, hibe vaadini igeren finansal
kiralamanin caiz oldugu konusunda goris bildirilmistir. Ancak her iki
toplantida da akdin icire oldugu, dolayistyla malin bakimi, onarimi, kasit ve
kusur olmaksizin meydana gelecek zararlar ve sigorta giderlerinin icére

105 T77eddin Hiice, ag.e., s. 81; Hammad, e/-Ukudiil-miirekkebe fil-fikhi Y-jslémj)gfj, s. 82.
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hikimleri  geregi  kiralayan  bankamin  yikimliliginde  oldugu
vurgulanmugtir.’® S. Bayindir, yukarida zikredilen goriglerin, milkiyetin hibe
ile devredildigi finansal kiralamay1 izahtan yoksun oldugunu iddia etmektedir.
Ona gore “hibe ile sona eren kiralama hibe vaadiyle kiralama kabul
edilebilecegi gibi, kiralama sartiyla hibe olarak da kabul edilebilir. Cinki
taraflarin  oncelikli hedefi menfaattir. Kiralayanin menfaati kira dcreti,
kiracinin menfaati ise maldan yararlanmaktir. Vaadin baglayicihigindan yola
cikarak teberrG akdinden ibaret olan hibe vaadinin de baglayict oldugu
sonucuna varilamaz. Ayrica banka veya leasing sirketleri hayir kurumlar
degildir. Hibe yapilmak isteniyorsa bu kadar formaliteye gerek olmaksizin
istenilen mal istenilen sahsa hibe edilebilir. Dolayisiyla yukarida zikredilen
fikhi ¢6zimiin, finansal kiralamayr mesrt temellere oturtmaktan uzak
oldugunu ifade etmektedir.'””

Hibe, wvazli akidlerden olmayip tek tarafli irade ile gerceklesen bir mal
veya ekonomik degeri olan bir geyin karsiliksiz ve meccinen temliki ifade eden
teberr akidlerinden biridir. Kiracinin 6demeyle ilgili biitin gartlar1 yerine
getirdigi takdirde, malin hibe edilmesi, muavaza akdinde sart kosulan veya
kararlagtirilan bir kargilik konumunda oldugundan 1vaz sartl hibe mahiyetini
almaktadir.'”®

Sonug itibariyle miilkiyetin hibe ile nakledildigi finansal kiralama,
milkiyeti satim akdiyle nakledilen finansal kiralamanin mahzurlarin
gidermek i¢in icat edilen bir ¢ikis yoludur. Burada kiracinin bitin sartlar:
yerine getirdigi takdirde malin hibe edilmesi durumu s6z konusu oldugundan
bu akdin satim, icire ve hibenin bir akidde yer aldig1 mirekkep mali bir akid
oldugu sdylenebilir.

Sonug

Miirekep mali bir akdin olusabilmesi i¢in taraflarin en az iki ve daha fazla tipik
akdin, niteliklerini degistirmeden birinin muteberligini digerininkine baglh
kilarak birlestirilmesi gerekir. Akidler arasindaki bu bagin ifade ettigi anlam,
her bir akdin varlig1 ve muteberligi, diger akdin de varliginin ve muteberliginin
temelini tegkil etmesidir. Birinin muteber olmamasi veya ortadan kalkmast,
digerinin de muteber olmamas: demektir.

Bir kismi farkls lafizlarla olsa da bir satista iki satis1 yasaklayan pek ¢ok
hadis rivayet edilmistir. S6z konusu bu hadisler, mutlak bir ifade ile rivayet
edildiginden daha ilk dénemlerden itibaren alimlerin bunlarin anlagilmas: ve
yorumlanmasinda ihtilaf ettikleri gériilmektedir. Miirekkep mali akidlerin bu
hadislerde yasaklanan bir akid tiri olup olmadigi aragtirmamiz agisindan

106 T77eddin Hiice, age.,s. 86-87.
7 Baywndur, a.g.e,s. 122.
108 Ali Bardakoglu “Hibe”, DIA, Istanbul 1988, c. XVII, s. 421-422.
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onem arz etmekteydi. Bu nedenle bu hadislerle ilgili yapilan yorumlari ana
bagliklar altinda toplayarak degerlendirmeye tibi tuttuk. Aragtirmamiza gore
“bir satis icinde iki satis"yasagyla ilgili yapilan yorumlardan sadece birinde bir
akidde bir bagka akdin sart kogulmasi seklindedir. Onlarin da ileri strdikleri
gerekeeler tartismaya agiktir. Mevcut yaklagimlardan bizim tercih ettigimiz
yorum ise vade uzatmak siretiyle bir satigta iki satiy yapma goristdir.
Kur’an’daki faiz yasagini agiklar mahiyettedir.

Aragtirmanin ikinci boliminde ise faizsiz finans kuruluglarinin en
tazla kullandiklar: finansman yontemlerinden miirekkep murébaha ve leasing
miirekkep bir akid olup olmamasi agisindan inceleyerek birlesmenin akde
tesirini tespit etmeye ¢alistik. Buna gére;

1) Klasik fikih kitaplarindaki klasik murdbaha, miirekkep muribahaya
doéntsiirken pek ¢ok degisime ugramugtir. Zira miirekkep murabahada i taraf,
ti¢ vaad ve iki satim akdi vardir. Bu nedenle o, ad1 gegen akidlerin esas ve yan
unsurlarindan istifade edilerek olugturulmasi bakimindan karma ve bir akidde
birbiriyle irtibath birden fazla akdin bulunmas: bakimindan miirekkep mali bir
akiddir. Hatta bu akdin klasik murabahaya benzerligi sadece maliyetin karg:
tarafa bildirilip tizerine belli bir miktar kir ilave edilmesidir.

Miirekkep akidde bir akidde birlesen her tipik akdin kendine mahsus
hikimleri uygulanacaktir. Fakat karma sézlesmelerde hangi hukuk kuralinin
isletilecegiyle ilgili farkl gortisler vardir. Bize gore miirekkep muribaha akdini
klasik murabaha akdinin malin alig fiyatinin veya maliyetinin karg: tarafa
bildirildigi ve tizerine belli bir miktar kir ekleyerek yapilmas: unsuruna gore
hikim verilemez. Ciinkii malin teslim ve teselliimi iglemleri ile bu iglemler
sturecinde mala gelebilecek her tirlii zarar ve ziyami misteriye yiiklemek,
bankanin hentiz miilkiyetinde olmayan mal tizerinde siparis almas: ve sonra
saticidan onu satin alarak musteriye taksitle satmas: gibi unsurlar murébaha
akdinin muktezisina uygun degildir. Muribahaya ait hikimlerin baskin
olarak uygulanmas: durumunda bu akid miirekkep murabahay: agiklamada
yetersiz kalmaktadir. Dolayisiyla klasik murébaha akdinden hareketle bu akdin
mesrd  olup olmamas:t tartigmast yapmak bizi saglkli sonuglara
ulagtirmayacaktir. Onun yerine taraf iradeleri dikkate alinarak tali s6zlesme
tiplerine ait hikimler uygulanabilir. Fakat bu durumda karma sozlesmeyle
gerceklesen yapisal birlik bozulmaktadir. Bu nedenle taraflarin iradesi ve
dirastlik kural dikkate alinarak hiikiim verilmelidir.

2) Leasing, satin alim tercihli bir icire sozlesmesidir. En yaygin kullanilan
gesitleri; malin iadesiyle sona eren faaliyet kiralamasiyla milkiyetin nakliyle
sona eren finansal kiralamadir.

Faaliyet kiralamasi, bir taraftan kira akdine ait gayri menkuld
kullandirma edimi kargiliginda, satim akdine ait kasit ve kusuru olmaksizin
mala gelecek zarar ve ziyandan sorumlu tutulmasi, kiracinin yararlanmasini
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engelleyen eksiklik ve arizalarin giderilmesi ve me’curun bakim ve onarimi gibi
satim akdinde mal sahibine ait sorumluklar kiractya yiiklenerek klasik icire ve
satim akdinin unsurlari harmanlanak meydana getirilmis karma bir akiddir.
Diger taraftan ise finans kurulusunun musterinin siparisi sonras: mali satin alip
kiraya vermesi soz konusu oldugundan bir akidde icire ve satim akidleri
birbiriyle irtibath bir sekilde birlestiginden miirekkep mali bir akiddir.

Miilkiyetin nakliyle sona eren finansal kiralamada miilkiyet ya satim
ya da hibe akdiyle nakledilmektedir. Miilkiyetin satim akdi ile nakledildigi
finansal kiralamada, kiralanan mallarin bakimi vb. masraflan kiraciya ait
oldugu ve kira akdi sonunda miilkiyetin kiractya gectigi dikkate alindiginda bu
akid, tipik kira akdi unsuru baskin olmakla birlikte satim akdine ait unsurlar
ihtiva etmektedir. Bu akde vadeli satim akdi olarak kabul edildiginde ise
misterinin ~ satin  aldigr  malin  miulkiyetini bir {¢linci  sahsa
devredememesinden dolay: da satim kapsaminin digina ¢ikmakta, kira akdine
ait unsurlar icermektedir. Dolayisiyla bu akid kira ve satim akdinin unsurlarini
nasslarin 6ng6rmedigi bir bicimde bir akidde birlestiren karma bir akid vardur.
Icinde biri icare diger ikisi satim akdi olmak tizere ti¢ akdin bir akidde
birlesmesi bakimindan da miirekkep mali bir akiddir. Karma akidleri tek bir
akdin olcileriyle degerlendirmek suretiyle leasingin mevcut haliyle megri
olmayacag1 sonucuna ulasmak, mesrd olabilmesi i¢in de akdin muktezisina
aykin1 sart ve kayitlar getirmek ylzeysel bir degerlendirmenin trinidr.

Miilkiyetin hibe ile nakledildigi finansal kiralama, miilkiyeti satim
akdiyle nakledilen finansal kiralamanin mahzurlarini gidermek icin icat edilen
bir ¢ikis oldugu anlagilmaktadir. Burada kiracimin butin sartlari yerine
getirdigi takdirde malin hibe edilmesi s6z konusudur. Dolayisiyla bu akid
satim, icire ve hibenin bir akidde yer aldigi murekkep mali bir akiddir.
Kiracinin 6demeyle ilgili biitlin sartlar1 yerine getirdigi takdirde, malin hibe
edilmesi, muavaza akdinde sart kosulan veya kararlagtinlan bir karsilik
konumunda oldugundan 1vaz sartli hibe mahiyetini almaktadur.
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ABSTRACT

Quavaid-i qulliya consist of the first 99 articles of the Islamic law
Majalla-i Ahkam-i Adliyya, which was codified in the Ottoman
period. The hadith of ‘There is no injury (damage), and injury
may not be met by injury in Islam’ is located among them as a
general principle (Majalla, article 19). Imam Malik narrated this
hadith in his book Muvatta, and Ibn Mace, and Darakutni wrote
it in Sunans. Although weak as record, it is on the absolute floor
in content. For this, it has been called the good (hasen) hadith.
Again, this principle of Islamic law methodology for the
prevention of mafsadat and ensuring the maslahat (best interests)
principle is the basis of the principle of zstzs/ah. Therefore, this
principle is one of the basic principles of religion.

This principle has changed over time depending on the
evaluation of the sects (mazahib). For example, the right of
property was kept in the foreground by Abu Hanifa, but later
Hanafis approached the opinion of the Maliki. Majalla has
adopted this opinion. Maghreb and the Ottoman applications
have been in this line.

Commentaries of Mecelle by Ali Haydar Efendi, Atif Bey
and Ali Ulvi are recent works written in Ottoman Turkish.
Although the examples in this description refer to the legal
system, economic life, it is important in terms of economic
thought and market regulation or even public administration
disciplines.

This principle has been applied in many fields such as
contiguity relations, urban schemes, and market regulations.
Today, asymmetric information, externalities and market failures
may be considered in this context.
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1. Introduction

The word principle (3:&), plural of which is principles (= $), means basis, in
Islamic jurisprudence, and expresses the general rules according to which
whole or majority to know the provisions of partial matters. The majority
principles (4l acsdll) means generality. Those were not from Imam Azam
Abu Hanifa and were removed from the words of the other Imams. However,
the judges can not act and can not give judgment with them unless there is an

overt substance (Ali Haydar, 1914, p.11).

Named “quavaid quoulliya” e.i general principles of Islamic law, some
of them have taken place in the first 99 articles of Al-Majalla Al-Ahkam Al-
Adliyyah in the Ottoman period’. In this study neither giving loss nor
responding to damage or loss with loss' principle, whose source is the ‘/a darar
ve la dirar fi1-Islam” hadith and related principels are handled accordingly.
There were many juridical examples to commentary them. While a significant
portion of the samples with the commentary about economic life, it is
important in terms of economic thought and market regulation or even public
management disciplines. Ali Haydar Efendi® and Atif Bey’'s books of
commentary on this subject are written in Ottoman Turkish. There is also
another study®. A significant portion of the samples in these commentaries as
it is about economic life, they are important in terms of economic thought and
market regulation or even public management disciplines. Here, besides the
economic-law relations, this relationship is remarkable change over time. It
should be noted that Islamic economics studies are closely related to the
Islamic law (figh). So, below there is a brief opinion on it °.

! “The Maliki jurists of the Maghrib, or Islamic West, applied the hadith, "no harm shall be
inflicted [on anyone] or reciprocated [against anyone](da darar wa-la dirar fi-l-Islam ). This
axiom called for the exercise of the mufti's independent reasoning (ijtihad) in matters that were
not explicitly clear from the text (nass) of the Qur'an or sunnah. Maliki jurists used this axiom,
which was open to various interpretations, as a basis for rendering legal opinions (fatawa) in
domestic conflicts arising from infractions relating to the socio-spatial world”. In the Maghrib,
mulftis played a pivotal role in resolving issues of space and proximity between neighbors, and,
in so doing, gave considerable consideration to the rights of people, their customs and habits
(‘urf). The question of individual rights versus public rights was, and continues to be, a very
sensitive matter; for this reason the discretion of the jurists in assessing the nature of a conflict
involving the use of space was essential. .. Judging from the cases cited above relating to habitat,
the neighborhood, the home and the street, inferences of spatial form were implicitly derived
from the axiom ‘la darar wa-la dirar”. (Kahera, A. I. & Benmira, O. 1998: p.162)

2 Ali Haydar. (1330 Rumi./ 1914 A. D.) Diireri’l-Hukkam $erhu Mecelletil-Ahkam, Serhu’l-
Kavaidi'l-Kiilliye. Istanbul. (Ottoman Turkish)

3 Atif Bey (1318 Rumi) Mecelle-i Ahkam-1 Adliyye. Dersaadet (Istanbul). (Ottoman Turkish)

# Ali Ulvi (1317 Rumi) Telhisu Kavaid-i Kiilliye ve Istilahati Fikhiyye. Istanbul. (Ottoman
Turkish)

5 Some scholars argue “that figh methods are mainly designed to find out whether a certain act is
permissible
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In this study, because of the close attention to them, the hadith of
“Injury may not be met by injury (in Islam)" or ‘there is no damage and there
is no harm for the harm’ principle and other principles based on it will be
discussed. Malik narrated this hadith in his book Muvatta, and Ibn Mace, and
Darakutni wrote it in Sunans. Although weak as record, it is on the absolute
flor in content. For this, it has been called the good (hasen) hadith.

These principles in the Majalla were written in a disorganized manner
like the other articles. Here, following the book of Ibn Abidin and Mustafa
A. Zarqa, who wrote the postcript for the book of Ibn Nuceym, related articles
have been studied together. Working within the framework of economic

or prohibited for an individual. Islamic economics, on the other hand, is a social science and,
accordingly, its proper unit of analysis is society, not the individual. Methodologies of figh and
Islamic economics also differ as the former focuses on prescriptions. It prescribes what an
individual should do or avoid. In contrast, Islamic economics is more concerned with describing
economic realities. While figh prescriptions are permanent in nature and for all individuals,
economic descriptions may change from time to time and from society to society... The
methods of reasoning in figh and Islamic economics are not necessarily the same. While figh is
well served by its methodology and methods set out in usul al-figh, Islamic economics should
rely on a methodology and methods that suit its social and descriptive nature....Islamic
economics should rely on a methodology and methods of reasoning that would best suit its
social and descriptive nature... While studying the descriptive economic realities of the society
a Muslim economist should be guided by the objectives of the Shariah and propose policies
that would achieve them. The objectives of the Shariah in particular when they are group-
oriented and not individually focused provide valuable intellectual foundation for the
subsequent development of Islamic economic ideas. One of the principal objectives of the
Shari‘ah is the prevention of fasad. (p.116) In order to prevent a public harm or evil (mafsadah
ammah) the Muslim economists should emphasize Shariah-oriented economic policies
(siyasah shar’iyyah iqtisadiyah). A Shariah oriented policy is a policy that is designed to achieve
the objectives of the Shari’ah. Since prevention of harm or disorder (fasad) is one of the principal
objectives of the Shari’ah, a Shariah oriented policy should be designed in a way that would
achieve this objective. However, a public harm (mafsadah) due to the dynamic interaction of
socio-economic forces presents itself in a variety of forms. It may also vary in degrees from time
to time and differ from one society to another. It is therefore not possible to identify on a
permanent basis and enumerate the various forms of mafsadah and the corresponding maslahah
(p-118). It was due to this evolving nature of mafsadah and maslahah that Muslim jurists did
not enumerate them on a permanent basis. Instead they laid down certain general maxims on
how to deal with a mafsadah. For instance, the Majalla states: ‘Repelling an evil is preferable to
securing a benefit’. The jurists have also held that a private harm could be inflicted in order to
prevent a public harm. Article of the Majalla says: “A private injury is tolerated in order to ward
off a public injury”. These legal maxims show the priority that Muslim jurists have accorded to
the removal of public harm (mafsadah, darar) even if it is at the expense of an individual or
individuals”. The method for the prevention of public harm and the ways for the realization of
public interest would change from time to time and place to place”.

See for Ottoman period arrangenment in construction of buildings, urban planning, Old
Construction Regulations, Street Regulations etc. (Ergin, Osman N. Mecelle-i Umur-1
Belediyye. V: I-IX)
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relationship with the law, it is designed to address the concept of public
administration, and economics and, finance and business.

2. The Concept of “Damage”

“Damage” (L=,) is doing improper business (mefsedet) to another. Idrar or
dirar (U)o ) »&l) is the harm in response to damage.

It is forbidden to harm in both verses and hadith. Some of them are;
“...No mother should be harmed through her child, and no child through his
mother or father ...” This verse (al-Baqara-233) is about damage in
succession. The Prophet said that the blackmarketeer (muhteqir) is that who
only stumbles. Like this are the urban merchants who sell the goods of
villagers, and the prohibition of the use of the right to possess property with
intent to harm others. When Samura b. Ciindeb, one companion of the
Prophet entered someone’s yard without the permission of the owner (from
Ensar), the Prophet said to him; “Surely you're hurting”. This includes the
elimination of the damage. Once Khalif Omar said to a companion, “Why are
you going against to which is useful, which is helpful to you and your brother
(neighbor). ”. Before and after water your field. Is it your harm?”. Later, as the
counterpart insisted, Khalif Omar vowed, and declared; “I swear! Even though
I spent it in your nose”. While to marry Christian and Jewish women was still
legitimate, He banned this lawful process for fear of general damage to
Muslim community. This and other examples are the reflection of these rules.
As Shawkani said, this tradition is one of the basic principles of religion (Ed-
Dourayni, 2008, p. 119, 124).

Damage (injuriy) is not a desirable matter in the religion. In fact,
Allah wishes to ease people (Baqara, 185; Nisa, 38; Maeda,6; Hajj,87). The
Prophet also says in the hadith: “Religion means ease”, and “I was sent with
permissive policies, proper to human nature”.

This principle is the basis of Islamic law, many verses in the Quran
and hadiths show this. Indeed damaging events are prohibited and require
compensation for actual and punitive consequences. Again, this principle of
Islamic law methodology for the prevention of mafsadat and ensuring the
maslahat (best interests) principle is the basis of the principle of istzs/ah.

By showing this hadith as an evidence, at-Toufi (d. 716 h./1316 A.D.)
gave it special attention to the goodness (mas/ahah). In his Maslahah Resalah,
he explanied it as “there is no harm to anyone else other than a special case if
religion deems necessary”. Here the word "religion" implies that damage is
not to absolutely disappear with provision of the divine destiny. So apart from
those exceptions based on religion, all damages have been removed. The
damage is the source of harm (mafsadat) itself. According to this hadith, it is
necessary to expose the goodness and to overcome the harm. Because at-Toufi
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gives the goodness a special place: so it brings benefits, like the profit in
transactions, or reachs the goal of worship, whether it is the tradition or the
worship. How worship is done is understood by ayat (Quranic) and hadith or
fjma. In the traditions and customs, the goodness is mainly observered.
Discussion is whether maslahat principle would be presented to nass (religious
texts) through decleration or not.

God created His servants and, He has not neglected them after giving
any blessing, so it is impossible to think that He considers them irresponsible.
Indeed, many ayat indicate that: (Baqara, 29; Casiye, 13; Nebe, 6-16; Abese
25-32.) at-Toufi accepts ijma in the worship and measurements, weights etc.
In the treatments, he essentially indicates the goodness of human being
(maslahah). His evidence is the hadith as mentioned. So that, not to refuse
the verses and hadiths, he evaluated their properties, such as definiteness and
wholeness. He urged that a matter which is consisted of more than benefits,
be received as whole, or be sorted amongst themselves. If there were multiple
harms, they would be ranked in significance for the prevention of damage;
where equality between goodness and harm, choice is would be made or lots
would be drawn. He likens them to clarifying the idea of mathematics.
However, he stressed that he himself was not one of such philosophers. He
achieved this principle from the hadith "la darar ". (Maslahah Resalah of at-
Toufi, cited from Khallaf, n.d., p. 108-144).

Ibn Taymiyyah (d. 661 H./1328 A.D.) also used the same meanings
good-benefit, goodness and profit; evil, harm and losses. He gave many
examples on it related to administrative, political and economic issues (El-

Husayn, 2002, p. 225).

3. Guiding Principle: Injury (damage) may not be met by injury ¢ (Majalla,
Article 19)

(PO () Y 5 ) paY)

Occurrence of damage can be "probable" or "real". Possible damage is avoided
with proactive measures before they occur. Although all Islamic jurists
consider this hadith, the scopes of the Malikis and Hanbalis have held wider.
According to the Hanafis, action is taken in reference to istihsan exorbitant
damages, not by analogy. If the damage has become "real", it can not be
sustained, it has to be corrected and compensated. Not taking this hadith as
the exact argument, As-Shafii considers "extreme damage" (darar-i-ashad) in
impeding possession of property by its owner. They believe there is no
restriction in this hadith. Because the concept of harm is epitome (mucmal).
However, if someone else intents to use the right of the owner in harm, this

Shttp://legal.pipa.ps/files/server/ ENG%200 ttoman%20Majalle%20%28 Civil%20Law%29.pdf
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diagnosis means responsibility for the nature. From this hadith, Abu Hanifa’s
opinion is that it does not provide the owner's limitation on the right to
operate the property’s legal care. Because it is the absolute property right.
People have the right to do what they want on their property. But in extreme
and excess cases, responsibility occurs. Nevertheless, by understanding
religious emotions (caused by a sense of morality) it is necessary not to harm
others. With the reduction of influence of religious motives on people, latter
Hanifis see that the use of the property of the owner must be prevented in
"exorbitant damage" cases. Imam Malik and Ahmad b. Hanbal regard this
hadith as the main rule for limiting the rights. Thus, it is necessary for
connected person to abolish the damage; otherwise the government should
not prevent it. “Limitations of the change of time vary depending on the
embezzlement of mischief and human behavior” (Ed-Dourayni, 2008, p. 128-
132, 136). Ibn Hazm considers this hadith as mursal hadith and his opinion
is very close of Abu Hanifa and Shafii. Acting on these principles generally,
Jaafaris scholarsihps consider limiting the right of the owner, but as if they do
not harm others (Ed-Dourayni, 2008, p. 137,139).

According to Abu Hanifa and as-Shafii, it is makruh (hateful) to do
shopping during call for Juma prayer and to practice Juma prayer at a userped
area, as well as it is for urban traders’ to sell countrymen’s goods. Ahl-i Dhahir

and some Hanbalis consider it false (Ed-Dourayni, 2008, p. 145).

Ibn Taymiyyah is based on "no damage principle” on issues such as
urban traders’ selling goods brought by the villagers. He connected putting a
fixed price on commodity and labor with this rule (E1-Husayn, 2002, p. 185-
189). Against the concept of fair pricing, Ibn Taymiyya called duly made and
damaging price as persecution price. In our opinion, He favoured the price be
revealed for fairness in price under the conditions of supply and demand. But
his direction was not to keep ahead of market intervention.

Initially, as there is no harm, there is no harming response to damage,
either. This principle was pronounced in the hadith. Accordingly, it is
damaging to prevent someone from exercising his rightful deeds or using his
property or wealth without any legal justification. Islam doesn’t accept such
applications. Secondly, it is also not permitted to give damaging response to
someone who causes damage. However, if someone was suffered by the
damage, he/she wants compensation for it by applying to the State. Because
nobody even being the underdog has the right to persecute someone else;
however, he/she can move so as to compensate his/her losses.

In the 921rst article of the Majalla, no one can persecute others even
when oppressed by them. So, anyone who faces evil has no right to harm
another with cruelty and evil in order to compensate for his loss. Likewise,
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whenever a person receives false money he/she can not give it to someone else,

either. (Ergiinay, 1965: p.39).

This principle is to defend the property status. In addition, it expresses
that unlawful reflection and transfer can not be made in financial transactions.
However, environmental protection is related to many issues, such as the
destruction of order in the market. According to this principle, market
monopolisation can not be allowed.

The principle of “No ... damage” puts a ban on absolute private or
common injuries. This prevents damage to occur before. Proactive measures
in occupational health and safety are examples of this. If damage occured, the
results should be compensated and reoccurrence of the damage should be
prevented. Moreover, this principle signifies that if it is necessary to make a
choice between two losses or damages, the lighter one is to be chosen.

The second part of the principle “ and no damage is permitted in
response to another’s damage”. Thus, revenge which has no other function
than increasing the impact of the loss and damage is prevented. Therefore, it
is forbidden to give direct or indirect harm to human's personality, property,

chastity and other right (Ed-Dourayni, 2008, p. 122).

For example, to destroy someone’s property is harming him. On the
contrary, the responding reaction of the injured person is a useless irrational
behavior which means to expand the damage. However, the rational behaviour
is to make the unjust and illegitimate actor compensate for the damage caused.
So the right of the one who lost first is to be protected. Otherwise, to respond
damage by damaging is a non-rational behavior, even folly.

Here matters those are provisions of the religion, such as " retaliation"
are kept separate. Because responding the homicide is retaliation. Religion
here keeps retaliation ahead on the basis of public order and security.

Islamic jurists have established many provisions on this axiom. Here are some
of them:

- In case of expiry of the period prior to the harvest of the product, the
person renting a farmland continues to hire the land by paying
similar-charges (ajr-i mis]) until the harvest is complete. Because the
tenant would be at loss if lease agreement terminates before the
harvest.

- If someone buying a property and then renting it to somebody else,
finds a defect that comes from the period before his purchase of the
property and wants to return it back to the former owner he/she can
terminate the leasing agreement with the tenant.
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- Measures are taken to prevent corruption and evil from spreading in
society.

- Islamic jurists have given importance to protecting the ancient rights
(kadim hugug). Even if the documents of these rights are not presenet
in the hands of the owners, their rights are protected provided that
they have been acquired legally and without public harm.

At the present time, some adjustments are made based on this principle. Some
of them are; the basis for compensation, the compensation of actual damage
and not making compensation a tool for enrichment, the basis of the
reinsurance coverage etc. (AAOIFI, 383) Being ill-gotten (haram)for
substances that harm human body, and a healthy balance between the interests
of the individual and the society are based on this principle (el-Karadavi, 2002,
p- 168; Chapra, 1985, p. 49).

Other principles are subject to this axiom:
4. Injury is removed as far as possible (Majalla, article 31)
(OMSaY) iy £ sdaa ) puall)

Here, in the Arabic expression the word (%) ‘kadr’ or %adar’ means the
capacity and power. Accordingly, the damage is corrected as far as possible. In
the Majalla commentary of Ali Haydar, examples were given from urban
settlement, for example the landlord will be forced for establishing a fence
between the houses. Also, if the extorted goods was perished, fungible goods
(misli) was compensated as fungible, or valued (kzyemi) was compensated for
its value.

In accordance with public interest (duall <uadl a/-masalihul-
mursala) or legal policy (fu= &l Auladl | a5-siyasatu shariya), proaktice measures
must be taken before damage occurs. There is a proverb, “To prevent the
disease is beter than to cure”. Here, it can be remembered especially in terms
of proactive approach to occupational health and safety measures.

The expansion of this principle implies; for public interest taking
measures to protect the public safety and welfare, in term of private law,
protecting pre-emption rights of the neighborhood, putting (an incompetent
person) under the care of a guardian to eliminate the losses of the rights of the
riotous and negative savings of himself and his family, in case of bankruptcy,
division of common divisible goods by the judge on request of a partner,
restoration of collective ownersihps etc. In a large part of the common
ownership of buildings, the structure systems are also common. In particular
where earthquake risk is high, complying with these principles as a maqasid is
directly related to main life and property safety.
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Also, some options (Aryarat, <L) are included into this principle; the
provision option (khiyaru shart), the eyeshot option (khiyaru ru’yet), the
indication option (khiyaru ta’yin) etc. These have a significant place in the
elimination of asymmetric information in the exchanges.

5. Injury is removed (Majalla Article 20) ( J\ 3 L_»ll)

Giving damage is _tyranny, so it is obligatory to avoid persecution, and
consistently acting and setting it is forbidden by Islam. The principle of ‘Injury
is removed” is a secondary one. After all, it is necessary to remove it after
occurrence of damage. The damage can be;

- removed without any injury or,

- compensated by less injury or,

- compensated by an equal injury or,
- compensated by more injury.

Above, the first two items are legitimates, and the others are’t. Both in the
public area like, especillay in urban settlement and in private area there are
many issues related to this axiom. Even Ali Haydar has linked the legitimation
of pre-emption to ‘the neighbors house prices will change the situation for
better or worse’.

According to the Majalla, article 1200, excessive (exorbitant) damage
is in any case removed. Harm does not require premeditation and intent. As
unfair as it is forbidden to take someone’s goods deliberately, it is also
forbidden to take one’s property without his consent (Ergtiney).

This principle concerns negative externalities. For example, a person
with bees, causing damage to nearby vineyard is prevented from beekeeping
(Ali Haydar, 1916: p.75). Here, Atif Bey uses the definition of the exorbitant

damage.

Today, including some developed countries some private losses are
nationalized in times of crisis, that the private sector losses are financed by the
public taxes. It can also be evaluated in the framework of this principle.

6. An injury cannot be removed by the commission of a similar injury (Majalla,

Article 25)
(e J Y all)

One damage or loss can not be eliminated in a similar danger/loss.
Accordingly, a private damage (darar-1 khas) can not be eliminated by other
private damages to be selected. Ali Haydar gives such an example: Any
handicraftsman or trader can not restrict someone to enter the market in fear
that he is reducing their profits or limiting their transactions. This principle is
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remarked in the articles 965, and 1288 of the Majalla. Another example is;
someone who runs into dificulty is allowed, when someone has more water
than he himsef needs, somebody else who needs it can get the extra amount
of water. However, if the owner needs all the water that he has, others in need
cannot take it.

In the description of this article, Ali Ulvi, is al-Majalla’s commentator
defines art as this; “Art consists of information of industry that is legally set”.
He divided it into five branches; the first items are substantive mines, surface
mines and mine furnace operations; the second are intellectual property rights
such as copyright, patent rights and, related rights of art including discovery;
the third is the relationship between industrial connoisseur, names, company
names, product names and factories; the forth is the relationship that arise
between employers and employees, such as operating costs and mastery
contracts; the fifth is the relationship between consumers and industrialists.
Commerce is any form of transaction of goods transported from one place to
another and or exchanged for benefit. For this, trade is characterized by
profits. In trade, reputation, speed and safety are essential requirements. As
dignity is the position of the trade spirit, rapidity in the realization of
commercial transactions is importan. The safety is complementary factors of
these two issues. Trade is to change the morality of the society from harshness
to serenity, and to support the formation of relationship within society, and to

increase the wealth of the nations” (Ali Ulvi, 1901; p.50).
7. Severe injury is removed by lesser injury (Majalla, Article 27)
(a0 J1 s a5yl

This principle specifies the limits of the axiom, “damage is removed’.
Although damage is removed, it is not removed with the same or a greater
loss. But rather it can be removed with a smaller loss than itself.

Some examples are;

- Rich relatives must meet their poor family members’ necessities.
Indeed, such a situation is a slight loss for the rich relatives.

- In case someone purchases a piece of land, and raises a building or
plants any crop on it, and later somebody else emerges and prooves to
be holder of a right over the piece of land, if the value of the building
is higher than the land value, it is the customer's right to forcibly get
the possession of the land with its appropriate value. This example is
particularly important in real estate valuation in the metropolitan area.

In respect of the Holy Koran (Kahf, 65-82), Mustapha az-Zarka gives
examples of stories between Moses and al-Khidr. Khidr’s slightly. Damaging
the orphans’ ship is a simpler damage than the King’s extorting it.
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According to the hadith, that Samura b. Jundab passed on he had a palm tree
at the foot of a wall of other companions of Ansari. This companion had been
living with his family. While Samura’s entering and exiting the palm trees,
neighbors were annoyed. They wanted him to move it. But, he refused it. It
was explained to the Prophet (pbuh) that condition. The Prophet wanted him
to sell it, but he refused. He wanted him to remove that tree, but he refused.
Then the Prophet ordered as saying: “Then Grant it to him! It would be the
gain (in the Hereafter) for you”, but he refused. In contrast, the Prophet
Muhammad said "You will be damaged", and turning to the companion “Go
and remove his palm tree" (Abu Davoud, 3636). Here, it is pointed out that
the protection of the interests’ of parties in the physical area, and the
preference for the lightest in case of damage are positive spiritual factors (the
gain in the Hereafter). Based on the ownership right, Samura was to reject the
offers. Indeed, trade is based on mutual consent, and “It is not lawful for

Muslims without the property willingly”.
8. The lesser of the two evils is preferred (Majalla, Article 29)

(352l W) 5ma Y ol sall s pile ()Y Lagisal sy WHAN () 5 oL Lagiily 330 Gl Sl (4e
S0 Ga )

The word ‘evil’is the opposite of the word ‘goodness’ (khayr), and the evil is
not legitimate in religion. If a person is compelled to commit one of the two
things that are evil, he should prefer the one that would cause less damage. It
is conceivable that this principle is closely related to environment and
development issues.

An example: If anyone's ox dangled its head into someone elses’s
earthenware vat, and separating them from one another required damaging
one of them, the owner of the one having the higer value would pay pay the
owner of the one with less value and own both. Thus the lesser is preferable.

According the article 154 of al-Majalla, the value of something is the
real worth, not more or less. Thus, the value is the measure of goods. So the
goods will be evaluated by the value. But, the price in the contract is with the
consent of the parties. It may be less or more than the value. Therefore, price

and value are diffirent from each other (Ali Ulvi, 1901, p.51).
Abu Hurayra has narrated the following hadith; Prophet (pbuh) said

that “if one of you wants (your religious brother) permission to put wall of
trees (end) (with walls), you (the request) will not refuse it” (Abu Daoud,
3634). When Abu Huraira told of this hadith, and hearers were not satisfied
with what they heard, they bowed their heads to the right front. Whereupon
(Abu Huraira) said that; “Why does it (from this hadith) turns away I see a
state? (Know it well that) I have this (the responsibility of that) I'm putting
you on your shoulder”.
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It is necessary to address the elemantary needs of neighbors as legislation
(wajib). But excessive damage is unthinkable. According Hanafis’, and one
opinion of Shafii, and Maliki’s, the elimination of such damages is mandub,
i.e. it is evaluated as a social responsibility (Ed-Dourayni, 2008, p. 152).

Here, in the same sense Ibn Taymiyyah has specified such a rule: in
case of preference, the highest opinion is selected, and in case of difficulties
the least of evils is selected (Crll b @dys (el jd aal 3l vie 233) (al-Husayn,
201). Another principle here is that if the gooddness and the evil are faced,
the most preferred of two is selected (Lgaal a38520all 5 daliadll (= )l 1)) (El-
Husayn, 2002, p. 225). According to Ibn Taymiyyah, the licit fear of God
(vara’) is to make obligatories (faraiz) and to refrain from unlawful. So in terms
of goods, it is obligated to give the rights of owners, as well as to observer bans
(El-Husayn, 2002, p. 256).

9. In the presence of two evils, the greater is avoided by the commission of the
lesser (Majalla, Article 28)

(Lagiad S5 Jl 1) puin Lagalae| e 5 ) (Jlinuia (i jle 13))

When faced with two equal damages, either could be choosen on one’s will.
This principle is to be evaluated within the concept of externalities.

10. A private injury is tolerated in order to ward off a public injury. The
prohibition from practice of an incompetent physician is derived from this
principle (Majalla, Article 26)

() ) pm o JaY alall  pall Jaaty)

Many provisions have been removed from this principle: “This principle is the
origin of putting a ban on working ignorant surgeon, dotty mouphti, and
bankrupt merchant. Also, imposter coachman is prohibited from doing
business because of the overall damage to the customers, his/her private loss
does not matter. So, personal damages are preferable instead of general
damages. This depends on the decision of the Sultan (irada-i saniyya, i.e
regulations). Like this, if the food supplier is selling with excessive deception,
and making twice harms, the judge can officially put moderate fixed price
(narh, tasir) after the consultation with the experts and specialists. This
rationale is to protect the public (general) interest. So, to sell for more than
the moderate price is prohibited”. As such, if some certain foodstuft were
needed by the people in a town, selling it outwardly (to another town) would
be prohibited. Here, Atif Bey has taken into account the purchasing power of
the poor. Another example is; if someone wanted to operate a cook shop at
the clothes market, it would be prohibited beacuse of exorbitant damages.

International Journal of Islamic Economics and Finance Studies 51



JISEF

During the Ottoman period, the fixed-price (narh) in the market was
interfered with. The reason behind this is the principle mentioned above,
namely, the public interest. Narhs could only be decided by a commission
headed by a judge. In this regard, see many studies on the economics of
Ottoman history’.

This policy is available in many subjects, such as consumer rights,
environmental rights, regulation of markets. Az-Zarka, the Islamic jurist in

7 In the Ottoman, narh (fixed price) system or guild system on price, quality control and
standardization regulations were focused on officially. This is seen as crucial for odds or the
prevention of monopolization, the elimination of intermediaries, to reach agentless of goods
from producers to consumers and the welfare of the people. In fact, this has formed the basis
of the classical Ottoman period price policy. This point is also reflected in the documents.
Supply and demand were based on still in the Ottoman administration officially, but it was
intended to prevent the monopolistic tendencies.

Narh was determined by a commission, whose head was a judge. This commission was
composed of such as sheikh, Kethiida, Yigitbagi, managers and experts on trades, and
representatives of the people. At the price fixing, elements such as the production process of
the goods, and labor costs factors were determined. If the determined price left enough profit,
there would be no need to narh. Depending on the nature of work, average profit ranged from
10-20%. This rate was slightly greater in goods from distant places. After determining the
goods were passed to the judges’ records (kadl siciller). When conditions changed so did the
price change, for example the narh (fixed prices rates were changed ) before the month of
Ramadan, in war or natural disaster cases again.

In addition, (judges) and muhtasibs (municipality police today) were responsible for the
protection of the quality and were also monitoring the markets. Narhs would be applied at the
prices of goods and services except foodstuffs only when the prices were widely violated. So the
market price was revealed first, then the judge and experts were meeting, and the comission
were determining the price close to the pre-formed price. Due to economic and social changes,
it would have to change the prices several times in a year. The vialotions of narhs were seen as
damages to public interests and the elimination of these losses was focused on.

It has been put in prices of all kinds of goods in the Ottoman Empire. In the classical period,
the state administration saw the narh as one of the important state affairs. The narhs sometimes

were controlled by the Sultan wether implementation was succeful or not (Kiitiikoglu, 1983, p.
5).

The narhs have been the subject of complaints by the public in time to change the internal and
external conditions. According to a report supplied to Sultan III. Selim (d. 1808 A.D.), the
main causes of the increased prices were the rights of the monopolization of guild as a result of
their extreme abuses. Thus, the narh system was abolished with the impact of liberalization in
the Ottoman Empire after the Tanzimat Regulations. Here, the factors that were affecting the
abolition are the effect of foreign trade with Europe, the imbalance in the foundations-artisans
relationship, the effect of Janissaries entering the trades and staying away from muhtasib control
systems and new factory production etc. (Celik, et.al., 2013, p.177-181; Ergin, 1995, p. 2/402).
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the last period, has adopted the fixed price as permissible (Ez-Zarka, 2012, p.
2/996).

Contrary to this article, it can be considered to abolish private damage instead
of general (public) damage. For example, if someone’s field is at a higher
location than those of others’, his irrigation right is given priority agaisnt those
with lower positions. Their consent is not sought. So personal damages are
removed before general damages.

Some principles have been emerged relating to the public interest in the
historical process (Uyanik, 2013, p. 37,182). Those are;

- General (public) interest can not be defined without considering the
personal benefit of individuals and its content can not be determined
without it,

- The existence of public interest, being differented from the concepts
that have universal moral status such as common good and public
welfare, is instrumental and is an organisational issue.

- Each administration must safeguard the unity of interests between the
rulers and the ruled,

» n

- The notion of “benefit” " should be taken into account as best as
possible to rather than the basic idea.

11. Repelling an evil is preferable to securing a benefit (Majalla, Article 30)
(We Baudall ady a8 dalian g Bavde G jlad 136 mlliadll Cila (e ) 2uliall §,9)

If the interest in a job might involve evil, abandonment of the evil is more
preferable to interest. However, if the interest is more, then this side is
preferred. But, sometimes goodness is preferred. As al-Baydavi said (Tafsir,
1/68) “Leaving a large charity for some small evil is a bigger evil” This

principle can be applied to both positive and negative externalities.

Although some goods and services give some benefits like pork etc.,
this does not preclude it from being forbidden.

Each person is responsible of his/her capacity. So the Prophet said
that “Avoid that which I forbid you to do and do that which I command you
to do to the best of your capacity”.

Everyone has the right to dispose of their property as they wish, there
is no right to act as he wishes in the issues concerning the rights of someone
else. Because its the stakeholder’s the right to make his own operations on his
property, however he must refrain from actions and operations that harm

others. The 1192 article of a-Majalla is about this policy: One upstairs and
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other one in the ground floor in a building, property owners can not do
anything harmful to each other without the consent of the other.

12. When prohibition and necessity conflict, preference is given to the
prohibition. Consequently, a person may not sell another a thing which he

has given to his creditor as security for debt (Majalla, Article 46)
(el iy A3l il qilal) (yim e 13))

An example: When a litigious goods is sold together with a certain goods in
the same contract because of ignorance, the obstacle gets ahead, and that
contract is not applicable. As such, it is not permissible to sell a worthless thing
together with a valuable item.

In the goods subject to ownership of partners, one partner has no right
to harm another. People living in the same building would not have the right
to hurt each other.

With this principle, two opposite concepts loss-benefit, and
goodness-evil can be understood by comparing them to each other by using
statistical methods.

13. Things which have been in existence from time immemorial shall be left
as they were (Majalla, Article 6)

(Aah o & iy apsil)

Due to the religious principles, any thing is left to the same condition unless
there is an evidence. For example, if the water of the roof is flowing in the
streets and does not harm the environment, it can be left as it is. In contrast,
public-damaging situations are being removed even though auld (kadim). In
fact, something’s being ancient forms presumption on its being justified and

legitimate, seniority (kidam) can not be relied on where the presumption could
not possibly be considered, and can damage others.

14. Injury cannot exist from time immemorial (Majalla Article 7)
(W oS Y ) pall)

Indeed, if somebody had a sewer flowing into the river where public received
water from, regardless of its ancientness this process would be prevented.
Public roads can not be bought, and sold, and be divided even though the
issues are the exclusive rights of the individuals involved. In public water, there
is no private right to damage public interests. When the damage is apparent,
it should be removed whether it is new or old. However, if a non-transferable
loss does not belong to the public it should be left to the ancient seniority (Al
Haydar, 1914: p.47).
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These principles can be associated with the business cycles and externalities,
as well as in conventional economics.

15. Conclusion

The principle of “There is no injury (damage), and injury may not be met by
injury in Islam” (Majalla, article 19) is one of the principles of Islamic law, and
there are many verses in the Quran and hadith showing it. In fact, damaging
actions are to be banned, and compensation of them requires actual and
punitive results. Again, this principle of Islamic law methodology for the
prevention of mefsedet and ensuring the maslahat (best interests) principle is
the basis of the principle of zstzs/ah. Therefore, this principle is one of the basic
principles of religion.

This principle has changed over time depending on the evaluation of
the sects (mazahib). For example, the right of property was kept in the
foreground by Abu Hanifa, but later Hanafis approached the opinion of the
Maliki. Majalla has adopted this opinion. Maghreb and the Ottoman
applications have been in this line. The interpretation of the principle is
located more legal regulations, and ethical issues are handled implicitly. To be
remembered, Abu Hanifa kept ahead the principle of the right of ownership,
and argued that preventing damage concerns to the ethical behaviours. But,
subsequent applications and opinions made it a principle.

Although the market mechanism is mainly subject to supply and
demand rule, due to the market failure narh (fixed price) was based on the
application of this principle. It has also been included in mechanisms such as
monopolization, market control, public or general interest. Today,
asymmetric information, externalities and market failures may be considered.

Other articles belonging to this principle are as follows;

e Injury is removed as far as possible (Majalla, article 31): The
expansion of this principle implies; for public interest taking measures
to protect the public safety and welfare, in term of private law,
protecting pre-emption rights of the neighborhood, putting (an
incompetent person) under the care of a guardian to eliminate the
losses of the rights of the riotous and negative savings of himself and
his family, in case of bankruptcy, division of common divisible goods
by the judge on request of a partner, restoration of collective
ownersihps etc.

e Injury is removed (Majalla, 20): This principle especially concerns
negative externalities. For example, a person with bees, causing
damage to nearby vineyard is prevented from beekeeping
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An injury cannot be removed by the commission of a similar injury
(Majalla, 25): Here, someone can not be deprived of his rights in fear
that it will damage others.

Severe injury is removed by lesser injury (Majalla, 27): This principle
specifies the limits of the axiom, “damage is removed”. Although
damage is removed, it is not removed with the same or a great loss.
But rather it can be removed with a smaller loss than itself.

The lesser of the two evils is preferred (Majalla, 29): The word ‘evi/’
is the opposite of the word ‘goodness” (khayr), and the evil is not
legitimate in religion. If a person is compelled to commit one of the
two things that are evil, he should prefer the one that would cause less
damage. It is conceivable that this principle is closely related to
environment and development issues.

In the presence of two evils, the greater is avoided by the commission
of the lesser (Majalla, 28): When faced with two equal damages,
either could be choosen on one’s will. This principle is to be evaluated
within the concept of externalities.

A private injury is tolerated in order to ward off a public injury. The
prohibition of an incompetent physician from practice is derived from
this principle (Majalla, 26): Many provisions has been removed from
this principle: This principle is the origin of putting a ban on working
ignorant surgeon, dotty mouphti, and bankrupt merchant. Also,
imposter coachman is prohibited from doing business because of the
overall damage to the customers, his/her private loss does not matter.
So personal damages are preferable, instead of general damages. This
depends on the decision of the Sultan (irada-i saniyya, i.e regulations).
Like this, if the food supplier is selling with excessive deception, and
making twice harms, the judge can officially put moderate fixed price
(narh, tas’ir) after the consultation with the experts and specialists.
This rationale is to protect the public (general) interest. So, to sell
more than moderate price is prohibited

When prohibition and necessity conflict, preference is given to the
prohibition. Consequently, a person may not sell to another a thing
which he has given to his creditor as security for debt (Majalla, 46):
With this principle, two opposite concepts loss-benefit, and
goodness-evil can be understood by comparing them to each other by
using statistical methods.

Repelling an evil is preferable to securing a benefit (Majalla, 30): If
the interest in a job might involve evil, abandonment of the evil is
more preferable to interest. However, if the interest is more, then this
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side is preferred. But, sometimes goodness is preferred. As al-Baydavi
said “Leaving a large charity for some small evil is a bigger evil” This
principle can be applied to both positive and negative externalities.

e Things which have been in existence from time immemorial shall be
left as they were (Majalla, 6): Due to the religious principles, any
thing is left to the same condition unless there is an evidence. For
example, if the water of the roof is flowing in the streets and does not
harm the environment, it can be left as it is. In contrast, public-
damaging situations are being removed even though auld (kadim). In
fact, something’s being ancient forms presumption on its being
justified and legitimate, seniority (kidam) can not be relied on where
the presumption could not possibly be considered, and can damage
others.

e Injury cannot exist from time immemorial (Majalla, 7): These
principles can be associated with the business cycles and externalities,
as well as in conventional economics.
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ABSTRACT

Purpose — The purpose of this study is to determine the impact of service
quality being provided by the Islamic and Conventional banks on
customer’s judgments towards their satisfaction level on different
parameters of Islamic banks in the region of Lahore, Pakistan.

Design/Methodology/Approach — A questionnaire was formulated to
obtained data from the 300 respondents using a convenience sampling
technique. T-tests, correlation, ANOVA and regression analysis used to
test the extent of relationship among service quality (SQL) and customer
satisfaction (CS) for the both banking sectors of Pakistan.

Findings — The consequences depicts that there is a strong positive
association among SQL and CS in the banking segment. Further results
illustrates that the extent of affiliation among SQL and CS is larger in
Islamic banks as contrasted to conventional banks.

Originality/Value/Implications —In Pakistan, there are fewer studies that
raised the issue of SQL and CS in Islamic and Conventional banks within
in a single study. Also, as Islamic banking is a new phenomena which is
getting increasing market share in terms of market size and deposits, so
this comparison is also of great importance. This study has a number of
inferences for bankers, policy makers and academicians.

This principle has been applied in many fields such as contiguity
relations, urban schemes, and market regulations. Today, asymmetric
information, externalities and market failures may be considered in this
context.

60

International Journal of Islamic Economics and Finance Studies



JISEF

Introduction

A bank is organization whose basic function is to perform as an intermediary
among the clients and the borrowers. Banks play a critical role towards the
economic growth and welfare of any civilization. Banking actions are essential
for vigorous financial system that directs towards the industrial states of the
globe. The banking sector is considered as an important facility to advance the
business procedures. The banking procedures are originated after its
independence on 14" August 1947 in Pakistan. But a major change observed
in Pakistan banking industry is due to private sectors having about 80% of
banking resources (Economic Survey of Pakistan [ESP], 2007-08).

In today’s era, the banks play an important and significant role in
organizing finances and exciting speculation for fruitful business enterprises.
They take funds from depositors and then give loans to the borrowers to boost
outlay and saving procedures that are predictable for a vigorous financial
system. Thus, banks create a linkage among depositors (surplus unit) and
borrowers (deficit unit) to endorse the commerce and industrial actions. Thus,
service quality (SQL) and customer satisfaction (CS) possibly enhance the
banks concert for the victorious continued existence (Ahmad & Haron, 2002).
The function of bank is revealed in the subsequent Figure 1.

Figure - 1: Function of Financial Intermediaries (Banks)

Depositors (Surplus unit)

o Small households or organizations
with small funds
o  Risk averse/savers

Financial Intermediation
A
(Banks)
< o  Financial Markets
particularly banks
v o Reduce Risks
. . O Pooling small funds to
Borrowers (Deficit unit) remove disparity &
) .
Entrepreneurs develop opportunities

Structured firms with
specialized skills need larger
funds

o Risklovers
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The central bank of Pakistan, that is, State Bank of Pakistan (SBP)
standardizes the banking area by formulating financial procedure with respect
to environment changes. The sector has revealed exceptional growth and
progress in the last decade because of larger contribution of private sector and
overseas investors. Pakistan has practiced an extraordinary expansion in
banking sector due to its growing participation towards Gross Domestic
Product (GDP). In Pakistan, two banking structures, Conventional Banking
(CB) and Islamic Banking (IB) exist. The conventional banks are supposed to
make profits through buying the funds from the depositors at low interest rate
and after that reselling those funds to the borrowers at high interest rate
(Santos, 2000). In contrast, Islamic banks execute the same intermediary task
but there is no concept of pre-determined interest rate among depositors and
borrowers as per the Islamic laws. The profit is depending on the profit
sharing contracts among the shareholders and the creditors. This is the reason
why the Islamic banking is supposed to be dissimilar from the conventional
banking system. The prohibition of interest rate is also found in the principles

of Shariah (Arifff, 2006).

The main objective of Islamic banking system is to execute riba free
operations and actions, whereas in Conventional banking depositors are
assured a fixed rate of interest. IB’s are striving in competition with
conventional banks, non-banking financial intermediaries and insurance
companies. In order to continue to prosper in this global competition, IB’s
should be aware of customer satisfaction issues under the rights and guidelines
given by Shariah (Mclver and Naylor, 1986). Many earlier studies criticized
that the basic reason behind choosing IB’s is the religion, that is, Islam
(Ahmad & Haron, 2002). On the other hand, many unspiritual factors like
cost-benefit, better returns and profit efficiency have been found in studies
done in Malaysia, UAE, Kuwait and UK for preferring an IB (Dusuki
&Abdullah, 2007; Kuehn and Bley, 2004; Ahmad & Haron, 2002; Owen &
Othman, 2001; Wilson, 1995). IB guarantees established economy, risk
sharing, fair allocation of revenue, ease production and trade procedures
(Kuehn and Bley, 2004; Ahmad & Haron, 2002). The major variation among

Islamic and conventional banks is sum up into the following Table.
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iDistinction Between IBE and CB

Main Difference Islamic Bank (IB) Conventional Bank (CB)
Pnnciple IE pursue the values of Shanah | CB follows artificial prnciples
specified by Allah Almighty made by humans to execute
operations.
Source of Fetum, service charges & | Interest is the mamn source of
Eamings consultancy charges are the | income for conventional banks

main foundation of income of | 1.e. difference among nterests
IE. Eamings can be pessimistic | charged from bomrowers & paidto

in case of loss. depositors. It guarantees a fixed
rate of mterest
Profit Itintends at profit maximizing | It intends to enhance the profit
Maximization but concentrate to the mamm | exclusive of any constraint even
beliefs of Shanah. at the expenditure of other
shareholders.
Risk Sharing Fisk is jomntly distributed | Risk is whoelly shifted to others.
among bomower, lender &
bank.
Objectives IE works as a trading disquiet | [t produces eamings as monetary

(Mudarib, or Wakalah) to | intermediary.

produce its eamings.

Despite the fact, IB’s has to face many challenges because of the well-built
structure of the CB’s. The banking sector practiced an extension because of
modernism and diversification of products/services. Every bank attempts to
launch modern products and services by attractive combination of customary
conveniences and current expertise to deal with each other for larger number
of clients that directs to more productivity. Thus, CB’s have numerous
advantages over IB’s such as a long history with experience, accept interest as
a main source of bank earnings, large capital & better technology and never
share losses with the customers. By keeping in mind all these compensations,
it is very appealing to compare both banking streams according to SQL-
service quality and CS-customer satisfaction. Few earlier studies recommend
that IB’s are performing well and considered more proficient than
conventional banks. But, there is no convincing proof in this regard (Hassan,
2006). Although, few Western countries have adopted Islamic banking system
but still there are some discrepancies between the Western and Eastern
countries experiences. For this purpose, both banking streams are providing a
number of various products and services for satisfying their customer’s needs
and day to day financing requirements.

Earlier studies exists on the two banking streams, however, most of
studies are presented concerning different features of conventional system
whilst exceptional for the other. Similarly, many studies done that compare
efficiency in both Islamic and conventional banking in diverse economies but
there is scarcity of studies concerning banking industry of Pakistan. Also, the
continuation of IB and CB in Pakistan shaped a contest to magnetize a large
figure of audience base. Everyone is determined to comprehend larger profits
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by offering quality services with respect to customer’s requirement. Therefore,
a research study is required to study the relationship among CS and SQL with
in Pakistan to follow up the gap in the existed literature.

1.1 Objective of the Study

The objective of the study is to determine the impact of SQL on CS for both
banking sectors of Pakistan.

1.2 Research Questions
The research questions that are answered in this study are as follows:

1. Is the customers of both banking system has a distinctive perception of
SQL on the basis of gender?

2. Is there any association among SQL and CS dimensions concerning IB’s?
3. Is there any association among SQL and CS concerning IB’s and CB’s?

4. Is there any relationship among SQL and CS dimensions concerning IB’s
and CB’s?

1.3 Significance of the Study

Efficiency is the input to the success of banking sector. All banks have to
perform efficiently for the successful continued existence in this era of
competition. A well performing bank is considered vital for a stable banking
society, better service quality and enhanced client contentment as well. Banks
make important funds to magnetize bigger customers for superior productivity
but these pains are ineffective until and unless appropriate client supervision
by stipulation of quality services. This study facilitate the bank managers,
decision makers, policy makers, practitioners and academician to discover the
most significant elements of service quality that surrenders extra contentment
for Pakistani clients satisfaction.

Literature Review

Now a day’s, financial institutions are working in an advanced, dynamic and
competitive environment at both domestic & international level. Banks are
playing a critical role towards economic growth and welfare of any society. In
this era of competition, SQL and CS enhance banks performance for their
victorious continued existence. IB is one of the rapidly growing industries.
Today more than 160 Islamic banks are operating worldwide. This number
can be improved, if Islamic banks can perform more efficiently (Dar, 2004).
Islamic banking is supposed to be dissimilar from the system of conventional
banking as the conventional banking system solely stands on the theory of
interest rate (Arif, 2006). Most of the previous studies aimed to evaluate the
quality of banking services. Customers became a hub for all banking tricks due
to augmented global competition for larger market share. Banks also
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concentrate on demographic distinctiveness of consumers to judge their needs.
There are only a few studies that made a comparison on Islamic and
conventional banking service quality and customer satisfaction (SQL-CS)
perspective (Karim, 2008). So it is necessary to conduct a study to inspect bank
services and its effect in the form of customer’s satisfaction and banking sectors
performance.

2.1 Service Quality (SQL)

Service quality has become an enduring research agenda and obtained fame
amongst professionals and academia due to enlarged competition. It creates a
competitive gain to sustain a long lasting relationship with clients (Zeithaml
et al.,, 2000). It has been disputed that assessment of SQL is tricky as
compared to material goods (Parasuraman et al., 1985). Quality is the capacity
of any creation to congregate clientele prospects and their necessities. It is a
set of features, attributes or characteristics that are predictable by the
consumers (Galloway and Ho, 1996). Service quality has been defined as the
overall assessment of a service by the customers (Eshghi et al., 2008). Several
researchers define SQL as the difference between customer’s expectations and
the perceptions of the service received (Munusamy et al., 2010). Main issues
in any organization victorious continued existence are service quality and
customer satisfaction. According to Spreng and Mackoy (1996), customer
satisfaction level is greatly enhanced with the better service quality. It was
established that particular actions like fast rapidity of processing information
have resulted in pleased clients. In the same way, upgrading the reliability of
equipment narrowed displeasure (Sweneey et al., 1997). On the other hand, it
was observed that service quality is the subjective evaluation among what the

customers need and what they get in reality (Gefan, 2002).
2.1.1 Dimensions of Service Quality

Service quality is a multi-dimensional concept which has different meaning
and definition among the researchers (Cronin et al., 2000). Gronroos (1982)
recognized that there are three dimensions of service quality: technical,
functional and corporate image. Lehtinen (1982) defines three dimensions of
service quality: physical, corporate and interactive quality. Both schools of
thought reveal approximately the identical characteristics of the service
quality. Table 2 depicts the five dimensions of service quality derived from the
existing literature on the subject matter (Gronroos, 1982; Lehtinen, 1982;
Parasuraman et al., 1985; Angur et al., 1999; Cronin et al., 2000).
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Table — 1: Dimensions of Service Quality (SQL)

Sr.
#

Dimension Explanation

1 Reliability It demonstrates the regularity/consistency of

services towards performance and soundness.

It depicts the physical features of the services as
2 Tangibles physical facilities, appearance of employees and
tools or equipment used for stipulation of services.

) It shows the willingness or readiness of employees
3 | Responsiveness . .
to offer speedy services to its customers.

It reflects the employees’ information, politeness

4 Assurance . .
and their ability to integrate trust and assurance.
It demonstrates the degree of caring,

5 Empathy compensation and personal concentration given to

customers.

Othman & Owen (2001, 2002) used the SERVQUAL model in exploring
the service excellence in Islamic banking system. They also extend an
alternative model, called CARTER to get better the service quality. Erol &
El-Bdour (1989) established that religious factors have not played a major role
in choosing an IB in Jordan. While In Malaysia 40% of Muslims were
provoked to choose the Islamic banks due to its compliance with Islamic laws
(Haron et al., 1994). The SQL-service quality model is used as a comparison
for segregation between the customer awareness and real performance of the
services accepted by the customer provided by the entity at a particular time
period (Parasuraman et al., 1985). In a study done by Angur et al. (1999), they
argued that the SERVQUAL model is multi dimensional and is competent
to offer more analytical information due to its superior unpredictability across

banks than the SERVPERF model.
Boller (1992) exposed that the SERVQUAL model appears to

experience from a number of methodological and measurement faults. The
five dimensions of SERVQUAL failed to build a SQL-service quality
measurement and the SERVQUAL model is uni-dimension rather than a
five-dimensional construct. They supplementary suggested that the
dimensionality of service excellence possibly will depend on the type of
industry which is being studied. Cronin and Taylor (1992) suggest that the
SERVPERF scale give details & more variation in SQL than that of
SERVQUAL and also that the SERVQUAL is one-dimensional. Al-
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Tamimi and Al-Amiri (2003) adapted the five SERVQUAL dimensions to
gauge SQL-service quality in two IB’s (Abu Dhabi Islamic Bank & Dubai
Islamic Bank). They established that reliability was the most important factor
on their tool. Jabnoun and Khalifa (2005) also studied SQL in the UAE and
make a comparison of UAE SQL among conventional and Islamic banks.

Rod, Ashill, Shao & Carruthers (2009) conducted a research study to
determine the relationship among the three service quality dimensions and its
effect on customer satisfaction in a New Zealand banking context. The
findings of the study suggested significant relationships among customer
service quality, information system quality, banking service product quality,
overall internet banking service quality and customer satisfaction. El Saghier
and Nathan (2013) also conducted an analytical study to examine the relation
among the dimensions of service quality and customer satisfaction in Egyptian
banking sector. A research questionnaire was designed to analyze service
quality of banking services provided by banks in Egypt. The questionnaire has
been personally administered on a sample size of 150, chosen on a convenient
basis from Egyptian banks. The study found that four factors reliability,
responsiveness, empathy and assurance, based on a factor analysis, influence
users’ evaluation of service quality of Egypt banks.

2.2 Customer Satisfaction (CS)

Customer satisfaction requires the full meeting of customer anticipation of the
products and services (Oliver, 1980). It has become an enduring research
agenda in banking industry. A number of researchers found that satisfied
customers repeat their practice to acquire the products and also helpful in
creating new clients by word of mouth or communicating a positive message
to others. Satisfied or pleased customer directs to happy customers that
ultimately generate the good judgment of brand reliability between customers.
In Pakistan, due to emergence and rapidly increasing recognition of Islamic
banking products increases the competition amongst IB’s. Every bank
attempts to offer better services to maintain contented consumers. Figure 2
reveals Customer’s Experience of Expectation-Outcome with bank customers.
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Figure-2: Customer’s Experience of Expectation-Outcome
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Islamic banking studies show the research from less residential countries &
emerging markets, conventional banking studies contain the research from
both developed and less developed countries. There are very few studies that
wrap the whole international banking industry sector. Few well-known studies
attempted to contrast the IB’s performance with their CB’s. Majority of
studies focused on comparing performance, particularly profitability, by using
financial ratios (Samad and Hassan, 1999). There are also a few numbers of

studies that focus on assessing the Profit and cost efficiency of IB’s (Yudistira,
2003; Hassan, 2006; Badar et al., 2007).

2.2.1 Dimensions of Customer Satisfaction

Customer satisfaction is considerably related with present and prospect
monetary presentation. Oliver (1980) simplified that customer contentment
requires the full convention of customer anticipation of the products and
services. Adams et al. (1992) proposed that there is an optimistic relationship
is present and it is applicable to all productivity procedures such as earning per
share, net revenues, return on investment and return on assets. In a study of
700 top senior managers in UK, 64% of them articulated that client
happiness was their main concern, and the rest said it was amongst their peak
preferences (Shoultz, 1989). If the obvious quality or presentation of a
product matches or still go away from customer’s view of organization services,
they are pleased. If it does not assemble, then they are unhappy (De Wulf,
2003). In the real world, unhappy customers are liable to form harmful rumor
and communicate their pessimistic emotions to new clients (Caruana, 2002).

A study of customer dimensions in selecting Islamic banks was done in
Turkey and found that majority of Muslims prefer their religion irrespective
to the banking features like location, cost, revenues & profits (Naser et al.
1999). Another study based on Islamic banking that was conducted in
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Singapore observed that no statistically significant divergence has been found
among Muslims and non-Muslims in selection of bank. In fact, customers
prefer the other features & quality of banking services (Gerrard &
Cunningham, 1997). A study has been conducted in Bangladesh in which a
total of 400 respondents were inspected and found that there are many other
important factors to the customers behind choosing an IB or CB except
religion with the multiple regression technique. The study contributes that the
other factors like depositors wish to attain maximum return, well-located
financial transactions, and reliability in service with consistency and minimum
service charges were also significant to customers for selecting a bank (Rashid
et al., 2009). The followers of Islamic banking also argue that hypothetically
IB’s are more reasonable relatively to conventional banks to take up outer
shock because the Islamic banks' losses are partly shared by the depositors
(Khan and Mirakhor, 1989).

In the banking sector, customers associates satisfaction with service
quality provided by their banks. For instance, quick and well-ordered services;
kindliness of bank workers; privacy of bank; swiftness of dealings are as the
input gauge which customers demand from their banks in Malaysia (Haron et
al., 1994). A study using a sample of 366 from three Islamic windows of
commercial banks in Libya (Gumhouria Bank, Wahda Bank and Sahara
Bank) exposed that CS is considerably affected by the factors of SQL.
Tangibility, responsiveness, guarantee and sympathy of the banks are
important and focused to improve the quality of their services. The study also
shows that customers are only aware of some common products of Islamic
banking. But about 80.3% of banking customers are not aware of some special
products of Islamic banking (Khafafa & Shafii, 2013). The purpose of this
paper is to examine the relationships of e-service quality dimensions with
overall internet banking service quality, and its effect on customer satisfaction
in the USA banking industry. The results show significant relationships
among the e-service quality dimensions (efficiency, fulfillment, system
availability, privacy, assurance/trust, site aesthetics, responsiveness, and
contact), overall internet banking service quality, and customer satisfaction.

Laroche et al. (1986) study found that two major factors in their
selection of bank in Canada were speed of service (responsiveness) and factors
relating to the competency and friendliness of bank employees. Another study
done by Kaynak and Kucukemiroglu (1992) found that the most important
factor of Hong Kong customers in selection of a bank were suitable location,
parking services, financial counseling, leap location and loans and mortgages
as the peak criteria’s in selecting domestic and foreign banks. Furthermore, it
is essential to be aware of the behavior of bank customers because the
competition in the financial industry is becoming more dynamic & vigorous

(Rose & Marquis, 2006). In Pakistan, banking industry is facing a severe
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competition by providing a broad range of products & services to magnetize
prospective customers. Bank managers also focus on demographic
distinctiveness to understand the behavior of their customers. Customers'
observation of SQL varies with respect to gender, culture, civilization, learning
and level of income (Urban and Pratt, 2000). It is investigated that gender
differences have an impact on perceived banking customers SQL and they
illustrate a different reaction towards various factors of SQL (Spathis, 2004).
Further it was concluded that these determinants are positively related to the

CS.
2.3 Theoretical Framework

The extension of the banking diligence has need of a study to evaluate the
SQL-service quality relative to CS-customers' satisfaction and its impact on
bank performance. In Pakistan, banking industry is facing a severe
competition by providing a broad range of products and services to magnetize
prospective customers. It is investigated that financial services offered by banks
are the essential part of services industry with its increased contribution
towards CS (Mishkin, 2001). Bank managers also focus on demographic
distinctiveness to understand the behavior of their customers. Customers'
observation of SQL-service quality varies with respect to gender, culture,
civilization, learning and level of income (Urban and Pratt, 2000). It is
investigated that gender differences have an impact on perceived banking
customers SQL and they illustrate a different reaction towards various factors
of SQL (Spathis, Kosmidou & Doumpos, 2002). Further it was concluded
that these determinants are positively related to the CS-Customer satisfaction.
From this, it can be proposes that different dimensions of SQL are taken as
independent variable and CS is choosen as dependent variable to examine the

impact of SQL dimensions on CS.
Figure-3: Impact of SQL Dimensions on CS

Dimensions of SQL- CS - Customer
Service Quality Satisfaction

It was found that SQL has a significant impact on CS (Levesque &
McDougall, 1996). Oliver (1980) simplified that customer contentment
requires the full convention of customer anticipation of the products and
services. If the obvious quality or presentation of a product matches or still go
away from customer’s view of services, they are pleased. If it does not assemble,
then they are unhappy (De, Wulf, Kristof, Odekerken-Schro”der & Iacobucci,
2001). In the real globe, unhappy customers are liable to form harmful rumor
and communicate their pessimistic emotions to new clients (Newman, 2001).
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KANO model is a theory of CS-customer satisfaction and product
development Introduced by Professor Noriaki Kano in 1980s.

Figure-4: Relationship between SQL and CS
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This is an explanatory study that intends to measure the impact of SQL on
CS by comparing Islamic and conventional banks of Pakistan. The study
population consists of customers that have their accounts with Islamic or
conventional bank. The population is varied in demographics but identical in
their desires of banking services. Although, no such complete list of bank
clients is accessible. Such a complete list would have mandatory all banks to
disclose their client’s information. This is quite impossible due to competitive
causes of the banks. For this reason, the study implemented a non-probability
technique of sampling. It is a cross sectional primary data based study in which
the data was gathered from the presented clients of chosen banks in Lahore
(Pakistan). Ten banks were selected for the survey; five of them were IB’s as
only 5 fully fledged Islamic banks are operating in Pakistan (SBP, 2014) and
other 5 were conventional banks that have been selected on the basis of market
capitalization as shown in Table 2.
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Table - 2: Selected Banks for the Study

Islamic Banks Conventional Banks
Meezan Bank Limited National Bank of Pakistan
Dubai Islamic Bank Limited Standard Chartered Bank

Albaraka Islamic Bank Limited Habib Bank Limited

Bank Islami Pakistan Limited Bank Alfalah Limited

Burj Bank Limited Muslim Commercial Bank Ltd.

Initially, 400 questionnaires were distributed among the customers of
chosen IB’s branches and CB’s branches to collect data on SQL and CS from
the respondents by using convenience sampling technique as shown in Table
3. This technique was also used by number of scholars in their studies. A total
of 50 branches of selected banks were taken for this study and alienated into
two groups according to bank type to record their responses. Customers were
selected randomly from each branch of the bank. Out of 400 questioners, only
300 questionnaires were useable for data analysis. The screening procedure
resulted in excluding 100 questionnaires from the study because of missing
records items. So, final sample size ends at 300 responses that symbolize a
valuable response rate of 75% of the whole sample. The data analysis tools
used in this study were Microsoft Excel (MS Excel 2007) and SPSS (v16).

Table - 3: Details about IB and CB Branches and Respondents (Bank wise)

No. ) No. of IB Selected Respondents
Islamic Banks from each
branches branches
branch

Meezan Bank

1 Limited 25 05 08
Dubai Islamic

2 Bank Limited 17 05 08

Albaraka Islamic
3 Bank Limited 8 05 08
Bank Islami
4 Pakistan Limited 14 05 08
Burj Bank
> Limited 18 05 08
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Conventional No. of CB Selected Respondents
No. from each
Banks branches branches
branch
National Bank of
1 Pakistan 42 05 08
Standard
2 Chartered Bank 80 05 08
Habib Bank
3 Limited 78 05 08
4 | BankAlfalah 70 05 08
Limited
Muslim
5 | Commercial Bank 82 05 08
Ltd.
Total 352 25 200

The study questionnaire comprises of three major sections. The first
section consists of dimensions of SQL-service quality as a perceived quality
that is studied on 7-Points Likert Scale. The second section tells about the
level of CS and dissatisfaction on 7-Points Likert Scale. The last section
named as profile, it encloses questions on the common information of the
respondents including gender, age, education level, occupation, monthly
earnings, marital standing and duration of having a bank account. Using 5-
point or 7-point scales layout are the most common (Malhotra & Peterson,
2006). Customers’ feedback about the service quality was collected by a
customized version of SERVQUAL model. It comprises of 22 items separated
into five elements. Each item is evaluated by a 7 point likert scale. Further,
customer satisfaction was measured by a tailored version of research tool used
by Suresh Chnader et al. (2002). It contained 25 items that separated into five
elements. A synopsis of variables and constructs used in this research study are
given in Appendix - A. In order to check the consistency, reliability analysis
of the research instrument was done. Reliability test i.e. cronbach's alpha is
used to test the reliability of the constructs and variables of this study. There
are numerous studies presented in the literature that suggested that cronbach’s
alpha value should be more than 0.60 (Bernstein, 1994). The output of the
reliability Statistics is shown in below Table 4 and Table 5.
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Table - 4: IB Reliability Statistics of the IB Scales

Variables of the Study/Constructs No. of items Crzllsﬁzh’s
IB Service Quality
IB Tangibility 4 0.772
IB Reliability 5 0.597
IB Responsiveness 4 0.823
IB Assurance 4 0.773
IB Empathy 5 0.881
IB Customer Satisfaction
IB Customer Satisfaction 4 0.659
IB Human Element 7 0.882
IB Systemization of Service Delivery 6 0.759
IB Tangibility of Services 6 0.778
IB Social Responsibility 2 0.688
Table - 5: CB Reliability Statistics of the CB Scales
Variables of the Study/Constructs li\iz;n(;f Cr:;}l:;c;h’s
CB Service Quality
IB Tangibility 4 0.815
IB Reliability 5 0.743
IB Responsiveness 4 0.617
IB Assurance 4 0.654
IB Empathy 5 0.784
CB Customer Satisfaction
IB Customer Satisfaction 4 0.579
IB Human Element 7 0.753
IB Systemization of Service Delivery 6 0.752
IB Tangibility of Services 6 0.803
IB Social Responsibility 2 0.574
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Results and Findings
4.1 Respondent’s Demographics

Table 6 (a) and Table 6 (b) present data on respondent’s demographics of both
IB and CB respectively as shown below. Table 6 demonstrates that male
respondents are more than female respondents. In case of IB, 63.3%
respondents are male and 36.7% were female respondents. Whereas, the CB
shows that 60% respondents are male and 40% are female respondents. From
this it can be concluded that male respondents are more tending towards IB
as compared to CB. It is consistent with the previous study of Woldie and
Adersua (2004) in literature that men and women are distinguished due to
awareness and perception in the society.

In this study, 44.7% married bank respondents, 52.7% unmarried bank
respondents and 2.7% divorced bank client’s are the users of IB products.
Whereas 47.3% married and 52.7% unmarried clients are dealing with CB in
Lahore, Pakistan. The results reveal that unmarried respondents are more
interested in dealing with banks in case both CB and IB. The division of bank
customers according to age replicates that young and mature customers falling
in age group of (21-30) are more fascinated to work with IB and CB. This is
also supported from the earlier studies that the most of major bank customers
are male in age group of 20 to 55 years old in Nigeria (Ojo, 1994). While
majority clients of the IB’s belong to the age group of 25-35 years (Khan et
al., 2008).

Educational segment of the bank customers reflects that greater part of
bank customers are post graduate (47.3%) in case of IB and (52.0%) in case of
CB. Bank customers with income group of Rs. 10,000 to Rs. 40,000 (42.70%)
uses IB products while CB clients with the similar income group are 46.70%.
It is found that bank customer income and education level have important
impact on banks usage (Khan, et al., 2008). Table 6 also depicts the customer’s
bank usage pattern. Customers are classified on the basis of time duration of
having an account in IB or CB. A big part of IB customers are banking from
1 up to 3 years (54.7%) while majority of CB customers (65.30%) are attached
with their main bank from 5 years and above. It may be because of the fact
that IB’s are new rivals in the banking industry of Pakistan and they have
started their functions during last few years. Although CB are more
recognized and established due to long existence as they have been functioning
in Pakistan from the time of the independence of Pakistan (August 14, 1947).
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Table — 6 (a): Respondents Profile (IB)
Frequency %age

Age Industry
17-21 08 53 Student
21-30 74 49.3  Businessman
31-40 59 39.3 Academia
40+ 09 6.0  Housewife
Banker
Gender Investor
Male 95 63.3  Professional
Female 55 36.7  Other
Income Marital Status
(Monthly)
Less than10,000
17 11.3  Single
10,001 —40,000
64 42.7  Married
40,001-100,000
55 36.7 Divorced
Above 100,000
14 9.3
Qualification Banking with your
main bank
Below High 03 2.0
School Less than ayear
16 10.7
High School 1-3 years
57 38.0
Undergraduate 3-5 years
71 47.3
Post Graduate 5 years and Above
03 2.0

Any Other

Table — 6 (b): Respondents Profile (CB)

Frequency %age

Frequency %age

18

27

39

10

13

08

32

03

67

79

04

16

82

34

18

12.0
18.0
26.0
6.7
8.7
5.3
21.3

2.0

44.7
52.7

2.7

10.7
54.7
22.7

12.0

Frequency %age
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Age Industry
17-21 15 10.0  Student 27 18.0
21-30 73 48.7  Businessman 11 7.3
31-40 57 38.0 Academia 43 28.7
40+ 05 3.3 Housewife 08 5.3
Banker 16 10.7
Gender Investor 11 7.3
Male 90 60.0  Professional 34 22.7
Female 60 40.0  Other 00 0.0
Income (Monthly) Marital Status
Less than 10,000 24 16.0
10,001 — 40,000 70 46.7 Single 71 47.3
40,001 — 100,000 51 34.0 Married 79 52.7
Above 100,000 05 3.3 Divorced 00 0.00
Qualification Banking with your
main bank

Below High 01 0.7
School Less than a year

13 8.7 11 7.3
High School 1-3 years

55 36.7 98 12.7
Undergraduate 3-5 years

78 52.0 22 14.7
Post Graduate 5 years and Above

03 2.0 19 65.3
Any Other

4.2 Testing Hypothesis

Table 7 demonstrates the outputs for customers' observation of SQL offered
by IB’s in Lahore, Pakistan. Levene's statistic for equality of variances is 4.96
that are significant as p-value = 0.02 is less than 0.05. So, equal variances across
the groups are not assumed. The t-statistic for equality of means is -2.67 and
highly significant as two-tailed p-value is 0.008. There is a considerable
difference in male and female customers’ perception of SQL of IB’s in Lahore,
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Pakistan. The results prove that male customers have higher level of

observations towards quality services of IB’s with minor variation as contrasts

to female clients. The null hypothesis is accepted. This finding was also
1

supported by Urban and Pratt (2000) who stated that the customers' awareness

of SQL varies in expressions of gender, ethnicity, education and income.

Table - 7: Independent Samples T-Test for differentiation in the Perception
of Service Quality among Customers of IB on the basis of gender (i.e. Male
& Female)

Std Levene’s Test
Gender | N | M Dev. forVEq.uahty of T- test for Equality of Mean
ariances
. Sig. (2-
F Sig ! df tailed)
Male 95 | 0.12 | 0.841
7
4.961 027 | -2.669 | 148 0.008
Female | 55 0'921 0.604

Table 8 reveals the output of Independent Sample t-test for customers'
observation of SQL offered by CB’s in Lahore, Pakistan. Levene's statistic for
equality of variance is 1.31 that is not significant (p value = 0.25). So, variances
across the groups are assumed same/equal. The t-statistic for equality of the
mean is -0.26and it is not significant as p-value is 0.79 (2-tailed). There is no
considerable difference in the observation of male and female clients regarding
the SQL of CB’s. The null hypothesis is not supported. It is suggested that
customers' awareness of SQL is significant for administrators to contend in

the market (Hoffman and Bateson, 2002).

Table - 8: Independent Samples T-Test for Difference in the Perception of
Service Quality among Customers of CB on the basis of gender (i.e. Male &
Female)

Levene’s
Std. Test for
Gender | N M Dev. | Equality of T- test for Equality of
Variances Mean
] Sig. (2-
F | Sig t df tailed)
Male 90 | -0.012 | 0.666
1'930 254 | -0.267 184 0.790
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Female

60 | 0.018 | 0.744

Table 9 exhibits the relationship among IBSQL and IBCS. It is set up
that there is strong positive relationship (r = 0.683) linking IBSQL and IBCS.
It holds the hypothesis that SQL-service quality is positively associated to CS-
customer satisfaction in case of IB’s working in Lahore, Pakistan. It is
consistent with the literature as it is accounted that there is a positive
association among SQL-service quality and CS-customer satisfaction (Razak
et al., 2006).

Table - 9: A synopsis of Correlation among Selected Variables

Variables Pearson Correlation Sig. (2-tailed)
IBSQL and IBCS 0.683 0.000
CBSQL and CBCS 0.645 0.000

*Correlation is significant at the 0.01 level (2-tailed).

Table 10 also demonstrates that there is a strong positive correlation (r =
0.696) among CBSQL and CBCS. It holds the hypothesis that SQL is
positively connected to CS in case of selected conventional banks that are
functioning in Lahore, Pakistan. The consequences replicate that the service
quality directs to larger contentment/satisfaction along with bank clients. It is
established that there is positive connection among SQL and CS in Pakistan
(Jamal and Naseer, 2003). It is accounted that the assembling of customers'
anticipation is vital to enlarge customers' pleasure/satisfaction by deliverance

of better SQL (Gao, Jia and Zhao, 2006).

Table - 10: A synopsis of Pair-wise Correlation among Selected Variables

Variables Pearson Correlation Sig. (2-tailed)
IBSQL and CBSQL 0.031 0.710
IBCS and CBCS 0.001 0.993

4.3 Regression Model Results
4.3.1 Dimensions of Service Quality and Customer Satisfaction

Table 11 shows the outcome of IBDSQL-IBCS and CBDSQL-CBCS
regression functions. The value of F-statistics is 39.99 and 29.32 respectively

for both models indicating the goodness of the model as the value is greater
than 3.52 at the 5% level of significance. IBDSQL-IBCS R square value
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indicates that influence (variation) of independent variable (IBDSQL or
CBDSQL) on dependent variable (IBCS or CBCS). A highly and well
significant linear association exists among IB and CB dimensions of SQL-
service quality and customer satisfaction. Here, four dimensions of service
quality name as tangibility, reliability, assurance and empathy have significant
(p-value < 0.005) influence on IB and CB customer satisfaction. Whereas,
responsiveness has insignificant impact on customer satisfaction as p-value is
greater than 0.005 in case of both banking sectors. This validity of the
significance/insignificance of variables is also checked by the t-stat values of
all variables at the 0.05 level of significance. The regression model is as follow:

IBCS =0.000 - 0.174(Tang) + 0.190(Reli) + 0.082(Resp) + 0.202(Assu) +
0.229(Empt) .... Model (A)

CBCS = -0.000 - 0.014(Tang) + 0.139(Reli) - 0.087(Resp) + 0.246(Assu) +
0.264(Empt) .... Model (B)

Table - 11: Regression Analysis Results

Model A IBDSQL- Model B (CBDSQL-
IBCS) CBCS)
Variable C‘oefﬁ P~ t-stat C.oefﬁc P~ t-stat
cients | wvalue ients value

Tangibility -0.174 | 0.001 | -3.433 | -0.014 | 0.798 | -0.256
Reliability 0.190 | 0.004 2.776 0.139 0.004 | 2.711
Responsiveness | 0.082 | 0.169 1.384 -0.087 | 0.184 | -1.333
Assurance 0.202 | 0.014 2.485 0.246 | 0.000 | 3.619
Empathy 0.229 | 0.004 2.936 0.264 | 0.000 | 4.599

C 0.000 | 1.000 | 0.000 | -0.000 | 1.000 | 0.000
Adjusted R? 0.581 0.504
F-statistic 39.99 29.32
Prob(F-stat) 0.000 0.000
*Dependent Variable IBCS CBCS

4.3.2 Multicollinearity Test

Table 12 illustrates the multicollinearity coefficients for IB and CB to specify
the correlation among the independent variables.
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Table - 12: Multicollinearity Coefficients for IBDSQL-IBCS and
CBDSQL-CBCS Regression Function

IBDSQL-IBCS CBDSQL-CBCS
Dimensions Condi | Tolera | VIF | Conditi | Toler | VIF

tion nce on Index | ance

Index
(Constant) 1.000 1.000
Tangibility 1.911 0.606 1.649 | 1.798 0.532 | 1.880
Reliability 2.520 ]0.435 |2.984 | 2.198 0.569 | 1.757
Responsiveness | 3.189 | 0.426 | 2.348 | 2.592 0.444 | 2.254
Assurance 3.692 |0.341 | 2.151 | 3.008 0.397 | 2.521
Empathy 4996 |0.365 |2.233 | 3.530 0.471 | 2.123

The coefficients are listed in columns of conditions index, level of tolerance
and VIF (Variance Inflation Factor). If tolerance statistics are near to ‘1’ then
less issue of multicollinearty but if these are near to ‘0’ then more issue of
multicollinearty. On the other hand if VIF statistics are ‘>2’ then more issue
of multicollinearty but if these are ‘< or = 2’ then less issue of multicollinearty.
As the vales are within the acceptable range, the analysis confirms that there
is no multicollinearity issue among the predictors.

4.3.3 Service Quality and Customer Satisfaction
Table 13 shows the outcome of IBSQL-IBCS and CBSQL-CBCS regression

model. The value of F-statistics indicates that variation of Independent
variable (IBSQL or CBSQL) is well clarified and explained in dependent
variable (IBCS or CBCS). A highly significant linear association exists among
SQL-service quality and CS-customer satisfaction in case of IB’s. SQL-
Service quality has an important significant (p < 0.005) influence on CS-
customer satisfaction for both banking streams. So the expected regression
model is,

IBCS =0.000 + 0.581(IBSQL)
CBCS =0.000 + 0.557(CBSQL)
Table - 13: Regression Analysis Results

IBDSQL-IBCS CBDSQL-CBCS
Coeff
Variable icient | P~ t-stat | Coefficients | b t-stat
. value value
IBSQL 0.581 | 0.000 | 11.364 - - -
CBSQL - - - 0.557 0.000 | 10.271
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C 0.000 | 1.000 | 0.000 -0.000 | 1.000 | 0.000
Adjusted R? 0.466 0.416
F-statistic 129.14 105.93
Prob(F-stat) 0.000 0.000
*Dependent Variable IBCS CBCS

4.4 Comparison between IB and CB Model

This study tends to contrast IB and CB functioning in Lahore, Pakistan with
respect to SQL and CS. The results exhibit that there is a significant
distinction in the perception of bank clients regarding SQL presented by IB
based on gender. While there is no considerable divergence in the opinion of
male and female clients concerning SQL presented by CB’s. In the same way,
there is a strong positive connection among SQL and CS as shown by the
respondents of both IB and CB. But, results show that SQL presented by IB
directs to greater satisfaction among IB clients as a comparison of CB’s clients.

Table - 14: Hypothesis Summary

Hypothesis F Statistic | R Square Status
(Supported/Rejected)

T-Statistics

Hla 4.961 --- Supported

Hi1b 1.309 --- Rejected

Correlation and Regression

H2a 39.990 0.581 Supported

H2b 29.318 0.504 Supported

H3a 129.134 0.466 Supported

H3b 105.496 0.416 Supported

Conclusion and Recommendations
5.1 Conclusion

Banks are playing a critical role towards economic growth and welfare of any
civilization. Banking actions are essential for vigorous financial system that
directs towards the industrial states of the globe. In this era of competition,
SQL-service quality and CS-customer satisfaction may possibly enhance the
banks performance for the victorious continued existence. The continuation
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of IB-Islamic banks and CB-conventional banks in Pakistan shaped contest
to magnetize a large number of consumers by providing quality services. This
study inspects the association among SQL and CS by making a comparison
of IB-Islamic banks and CB-conventional banks functioning in Lahore,
Pakistan. The findings of the study conclude that SQL observation of IB’s
customers is considerably dissimilar on the basis of gender. The study also
concluded that there is no differentiation in the observation of male and
female clients regarding the SQL provided by CB. The consequences
demonstrate that there is strong express and optimistic (positive) connection
among SQL and CS in Lahore banking sector of Pakistan. The extent of
affiliation among SQL and CS is larger in IB as contrasted to CB. Although,
this research establishes that three elements of SQL-service quality name as
tangibility, reliability, assurance and empathy have significant influence on CS
of IB and CB. But responsiveness has no significant impact on customer
satisfaction in both banking sectors.

It is found in this research that managers be supposed to advance the
quality of bank services to maintain their clients as satisfied and pleased
customers for long lasting advantages. Likewise, they must make preparations
and planning to expand consciousness and understanding along with
customers and employees of banks for development of their products/services
to improve efficiency. IB’s are supposed to build up money-making products
in line to Islamic directions to contend with CB. The study has also
established awareness about the association amongst SQL and CS concerning

IB and CB in Lahore, Pakistan.

5.2 Recommendations

This study look at the SQL-service quality and CS-customer satisfaction by
contrasting a number of selected IB-Islamic banks and CB-conventional
banks in Lahore, Pakistan. IB should develop awareness and understanding
about its products (services) to contend with CB for long lasting benefits and
should initiate new products accordance to rules of Shariah to magnetize larger
clients. Financial Institutions particularly banks are mandatory to develop a
system to assess their services in relation to CS-customer satisfaction for
remedial action by carrying out surveys. In order to congregate necessities of
diverse sectors of the economy, bankers should commence innovative
diversified and profitable products. Bankers are supposed to advance their
services by combination of usual and established (traditional) facilities and
contemporary and new (modern) technology to congregate customers’
anticipation for better presentation in future as SQL-service quality has strong
positive influence on CS-customer satisfaction.

CB-Conventional banks may possibly be changed into IB-Islamic
banking practices to take part in an affirmative role for the wellbeing of the

International Journal of Islamic Economics and Finance Studies 83



JISEF

society to transaction on the basis of profit and loss. IB is considered better
than CB for the reason that IB-Islamic Bank presents its products in line to
rules of Shariah. Whereas CB offers interest based products (services) that are
severely forbidden by Allah Almighty and His prophet Muhammad (Peace be
Upon Him). Also, it is extremely suggested that equity based conventions are
better due to extended benefits towards economy (Wieltzman, 1984; Chapra,
1985). Conversely, profit and loss based equity dealings excite investment
(venture) and fruitful activities in the society (Arby, 2003).

5.3 Future Research

Future research is required on banking sector that can affect the level of
customer satisfaction. The extent of this study is restricted to banking area by
contrasting CB-conventional banks and IB-Islamic banks. The model can also
be experienced in other areas of Pakistan to ensure the generalizability of the
outcomes. The study only considered fledged IB’s to contrast with the CB-
conventional banks. The investigator does not include the CB’s Islamic
windows. So IB branches of CB-Conventional banks can also be incorporated
in future. For the future investigation, the researchers require enhancing the
number of banks considered in the study and the number of bank respondent
as well.
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Appendix — A: Questionnaire

You have account in which bank (please tick)?
Islamic Bank

Part I - Service Quality:

1 = Strongly disagree, 2 = Disagree, 3 = Slightly Disagree, 4 = Neutral, 5 =
Slightly agree, 6 = agree, 7=Strongly agree.

[] Conventional Bank []

SD SA
1. Your bank uses latest equipment. 112(3|4]|5|6]7
':g" 2. YOll'lI’ bank’s physical facilities are visually 1l213l4ls5l6l7
.8 | appealing.
%‘b 3.The employees of your bank are neatand clean | 1 |2 |3 |4 |5 |6 |7
F | 4. Service related materials (pamphlets & 1l2l3l4ls5l6l7
reports) are visually appealing at your bank
5. When your bank promises to do something by
a certain time, it does so 112034151617
6. When you have a problem, your bank shows a 1l2l3lalslel7
:g sincere interest in solving it
i 7 Your bank performs the service right the first 1l2l3lalslel7
:T—; time
A | 8. Your bank provides its services at the time it 112l3lalslel”
promises to do so
9. Your bank issues error free bills, statements 1l2l3l4ls5l6l7
and other documents
10. Employees of your bank tell customers
« | exactly when services will be performed 11234151617
& | 11. Employees of your bank give you prompt
a ploy! y give you promp
8 | service 112(3|4|5|6]7
§ 12. Employees of your bank are always willing to 1l2l3lalslel
& | help you
& | 13. Employees of your bank are never too busy to
respond 112|3|4|5|6]7
pond to your requests
14. You feel safe in your transactions with your
bank 1123|4567
§ 15. The be}}av1or of your bank employees creates 1l2l3lalslel
s | confidence in you
2 16. Employees of your bank are consistently 1lal3lalslel
<C | courteous with you
17. Employees of your bank ha.ve the necessary 1l2l3l4ls5l6l7
knowledge to answer your questions
,E“‘ 18. Your bank gives you individual attention 11213145167
] - ;
g-t 19. Your bank has business hours convenient to 11a2l3lalslely
ra | all customers
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20. Your bank has employees who give you
personal attention

21. Your bank has your best interests at heart 11213145617

22. Employees of your bank understand your
specific needs

Part IT - Customer Satisfaction:

1=Very highly Dissatisfaction, 2 = High Dissatisfaction, 3 = Slight
Dissatisfaction, 4 = Neutral, 5 = Slight Satisfaction, 6 = High Satisfaction, 7
= Very High Satisfaction.

VHD VHS

1. Your bank has diversity & range of services
(deposits, retirement accounts, loans for cars,
houses, foreign exchange, traveler’s cheques,
safety lockers, etc.)

2. Your Bank has innovative services
(providing information on regular basis
through post: telephonic banking; ATM;
room service facility etc.)

3. Availability of most service operations in
every branch/department of the bank.

4. Operating hours and days are Convenient
to you (e.g. working on Saturday and Sunday,
extended service hours during evenings,
weekdays, etc.)

5. Your bank providing service as it promised |1 |2 |3 |4 (5|6 |7

Core Services

6. Your bank employees are having proper
skills & ability for actions whenever a critical
incident takes place (i.e. when a problem
arises)

7. Your bank employees’ deals the critical
incident takes place confidently & quickly

8. Your bank prompts service to customers. 112(3|4]|5|6]7
9. Your bank considers customer’s feedback
seriously & wused to improve service |12 |34 |5|6]|7
accordingly.

10. Your bank employees encourage
confidence in customers by proper behavior.
11. Customers feel safe and secure in their

Human Element of
Service Delivery

transactions.
g g | 12. Your bank employees have the knowledge
& § 9 & competence to answer customers’ questions | 1 |2 |3 [ 4|5 |67
R 3 having best interests at heart.
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13. Your bank has a highly standardized &
simplified delivery process so that services are | 1 | 2 415|617
delivered without any disturbance.
14. Your bank is enhancing technological
capacity (e.g. computerization, networking of 112 alslelr
operations, etc.) to serve customers more
effectively.
15. Degree to which the procedures & 112 alslelr
processes are perfectly fool proof.
16. Adequate and necessary personnel for 112 4lslel7
good customer service.
17. Adequate and necessary facilities for good 112 4lslel7
customer service.
18. The ambient conditions such as
temperature, ventilation, noise & smell | 1 |2 415|617
prevailing in the bank’s premises.
8 19. Extent of the physical layout of equipment
g & other furnishings being comfortable for | 1 | 2 415|617
L customers to interact with employees.
5] : " —
2 20. Havmg house.keeplng as a prl.orlty and of 112 alslels
= the highest order in the organization
%0 21. Visually appealing sings, symbols,
B | advertisement boards, pamphlets and other | 1 | 2 4151617
artifacts in the bank.
22. E‘mployees who have a neat and 112 alslel
professional appearance.
& |23 Visually appealing materials and facilities 112 alslelr
= associated with the service.
@ 24. Equal treatment with belief that every one,
é_. big or small, should be treated alike. 112 415]6
Q
,o?j 25.  “Service  transcendence”-  making
'g customers realize their unexpected needs by | 1 | 2 415]6
w giving more than what they expect.
Part III — Respondent Profile
Gender Male Female
Marital Married . Divorced Widowed
Status Unmarried
Your age 17-21 21-30 31-40 40+
Education B}ilow High Post Any other_
Level igh school Undergraduate graduate
school
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Monthly I.}fss Rs. 10,000 to Rs. 40,000 to More than
Income > Rs. 40,000 Rs. 100,000 Rs. 100,000
10,000
H Banker
. Student | Businessman | Academician ouse / .
Occupation wife 1 Professional
nvestor
Banking Less than a Year 1to 3 Years 3to5 Above 5
Tenure Years Years
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ABSTRACT

Despite tremendous growth of Islamic finance globally, the
phenomenon is relatively new in Nigeria. The first full-
Keywords: Islamic fledged Islamic bank, Jaiz Bank Plc, was licensed as a
Liquidity Management, ~ regional bank by the Central Bank of Nigeria (CBN) in

CAMEL, Islamic 2011 and it started its operations in January, 2012. Over 3
1}2?2;;2222225 years now, the apex regulato.ry body is yet to develoP l‘O‘bl.lSt
E5, G21, G32 shari’ah  complainant  instruments for  liquidity
management of Islamic banks in Nigeria. This paper

assesses the predicaments of Jaiz bank Plc over the last 3

years of its operations in the face of this challenge on the

basis of secondary data from the financial statements of the

Bank. Evidences on the basis of CAMEL analysis show

that while the Bank performs quite well in respect to capital

adequacy, assets and management quality, the Bank,

© 2017 PESA All rights how'ever, suff?rs most, on average, with respect to earning
reserved quality and liquidity. The paper recommends that the

CBN should, while the shari’ah compliant instruments are
being awaited, introduce a measure of deposit-free and
loan-free for Jaiz Bank plc and consider lowering the
statutory liquidity ratio, all with a view of easing financial

constraints of the Bank.
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1. Introduction

Islamic banks like their conventional counterparts serve as a bridge between
surplus and deficit spending units of the economy. As a unique banking
model, Islamic banks operate on the principles of shari’ah, Islamic law. Most
distinctively, for instance, while the conventional banks rely on riba (interest),
as a beacon which influences their lending and credit behavior, Islamic banks
hinge on profit and loss sharing (PLS) as enshrined in the shari’ah principles®.
Islamic banks singularly attract deposits and lend under interest-free
arrangements, likely entered into for religious reasons by depositors and
borrowers (Baele, Farooq and Ongena, 2012; Khan and Khanna, 2012).
Therefore, under the Islamic banking model, reconciling the attitude of savers
and borrowers depend not on predetermined interest, but by a pre-agreed PLS
ratio. Another distinct feature of Islamic bank is the fact that it discriminates
on not only the applications of funds from the standpoint of the shari’ah, but
the sources of the funds as well. Although this is critical to the Islamicity of
the bank, the discrimination of the funds exposes it to greater danger in
deposit mobilization and the battle of maintaining excess/unwarranted
liquidity.

An ideal Islamic banking model therefore, is the one which staunchly
adheres to the Islamic principles and whose operations reflects, through its
balance sheet structure, the dominance of PLS transactions on both the assets
and liabilities sides (Chapra, 1985 and 2000; Rosly and Bakar, 2003; Siddiqji,
1985 and 2001). Under this arrangement, it could safely be said that Islamic
banks are less exposed to liquidity risk and therefore to instability than their
conventional counterparts. In such arrangements, it is believed that the
depositors share the risk with the bank on the liabilities side and therefore,
naturally absorb any adverse outcomes on the assets side of the bank’s balance
sheet. According to Zaheer, Ongena and van Wijnbergen (2013) depositors
in Islamic banks are, for all practical purposes, shareholders that receive no
guarantee with respect to the face value of their deposits, but only share, in
principle, profits or losses of the banks.

As the first full-fledged Islamic bank, Jaiz Bank Plc, was licensed as a
regional bank by the Central Bank of Nigeria (CBN) in 2011 and started its
operations in January, 2012. The Bank came at the peak of high hopes and
burning desires for a shari’ah compliant alternative by the teaming Muslim
population’, and for the policymakers, the hope that it would mitigate the

8 Other important principles include: avoidance of uncertainty (gharar), prohibition of
gambling/speculation (maysir) and prohibition of trading in illegal (haram) products (e.g.
alcohol, pork/swine, pornography, tobacco).

? The size of the Muslim population in the country is put at ...
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high incidence of exclusion' in the banking industry in the country. Despite
these stimulus, the ease with which Islamic banks manage their liquidity to
avoid exposure to risks depends on the presence of a buoyant, effective and
efficient Islamic money market for deployment of short term shariah
compliant funds as catalyst to rush in the banks. The role of central monetary
authority in this regards is crucial as lender of last resort, especially for Islamic
banks that operate under a dual banking structure. Against this background,
this paper seeks to assess the operations of Jaiz Bank plc since its inception in
view of the protracted impasse, that is, non-development of shari’ah complaint
instruments by the apex regulatory body, that is, Central Bank of Nigeria. In
particular, the paper appraises the performance of the former over the last
three years of its operations in the light this challenge.

II. Literature and Theoretical Issues

The Central Bank as the apex regulator and lender of last resort employs a
number of indirect monetary policy instruments to affect the supply of money,
cost and availability of credits in line with its macroeconomic objectives; price
stability, noninflationary growth, overall financial stability, and the like. Tools
like open market operations (OMO), monetary policy rate (MPR), cash
reserve ratio (CRR) are usually applied in the short term while government
bonds/development stock, security papers, etc., have more long term effect on
liquidity level in the economy. The interbank trading arrangements provide a
middle bridge for banks to meet their short term financial needs without
necessarily resorting to the Central Bank. No doubt, these outlets are all
interest-based arrangements which are unsuitable for regulation of Islamic
finance funds. For instance, Tariq (2009) posits that treasury bills or other
such high quality (conventional) instruments are not acceptable under Shari’ah
law. The challenge therefore is for the apex bank to develop these instruments
which are in line with the shari’ah principles in order to place the banks in
equal competitive position with their counterparts.

It is worthy to note that Islamic banks’ assets and liabilities comprise of
short and long term financial instruments/obligations of varying maturities
over a given financial horizon. Profitability and other competing
considerations influence the structure of the banks’ portfolios. More than their
conventional counterparts, Islamic banks face less liquidity risk. Liquidity risk
is one of the several risks which banks, including Islamic ones, are exposed to.
It results from the mismatch between maturities of assets and liabilities. The
different maturity structure of assets (largely in the medium and long term,

10" According to a survey by Enhancing Financial Innovation & Access (Efina) in 2010 in
Nigeria, up to 67.2% (56.9 Million people) of the adult population is unbanked. This was
further disaggregated into 78.8% of the rural population and 76.8 of adult females are
unbanked. Meanwhile, a total of 22.8 Million adults are likely to use Islamic banking products
according to the survey.
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and liabilities by and large, in the short term), generates the risk that the bank
is unable to respond immediately to requests for payment or forces the bank
to quickly dispose high volume of financial assets in its portfolio accepting the
price much lower than the market value (Ruozi and Ferrari, 2013).

Dusuki (2007) posits that the importance of liquidity transcends the
individual institution because it may invoke systemic repercussion causing
harm to the whole financial stability of a country. Insufficient liquidity not
only leads to the collapse of one bank but may cause the instability of the whole
financial system (Llewellyn, 1999). That many of the incidences of bank
failures could be blamed on improper liquidity risk management (Arena,
2008). Hartlage (2012) argues that following the hard lessons from the last
financial crises, the Basel Committee was forced to introduce liquidity risk as
the element of Basel III framework. Although insufficient liquidity could lead
the bank to huge problems, excessive liquidity is not beneficial for the bank
either (Sobol, 2013).

Excessive liquidity signals underutilization of financial resources which
hurts income/ profitability, raises cost and lowers competitiveness. Thus,
between high and loss liquidity is a balance which matches banks desire for
higher profit and safety by maintaining some degree of solvency necessary to
forestall confidence in the entire financial system. Liquidity refers broadly to
the ability to trade instruments quickly at prices that are reasonable in the light
of the underlying demand/supply conditions through the depth, breadth and
resilience of the market at the lowest possible execution cost (Pervez, 2000).
Vento and Ganga (2009) opine that liquidity measures the ability of a financial
firm to maintain a balance at all the times between its financial inflows and
outflows. Liquidity management therefore, is the livewire of confidence in the
banking operation.

Conventional banks have an array of outlets for effective and profitable
liquidity management; interbank deposits, foreign exchange swaps, repo
operations, treasury bills and commercial papers. Above all, when due lack of
trust banks do not want to lend money each other, they have access to the
overall lender of last resort, that is, the Central Bank. On the contrary, Islamic
banks face a number of challenges in managing its liquidity. Especially in the
short term, there is the lack of a developed money market, and especially an
interbank market, of the kind seen in conventional finance. The Dubai
financial services Authority (DFSA, 2014) adds that the shortage of short
term, or highly tradable, investment instruments with limited capital risk and,
ideally, predictable returns. Currency risk especially in view of limited hedging
instruments available to Islamic firms and location risk further limit the free
flow of liquidity from within or between jurisdictions.
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For Islamic liquidity management to flourish, analysts have recognized
the need for a vibrant, efficient and effective Islamic Inter-bank Money
Market (IIMM) for creation of a wide range of innovative Islamic financial
instruments and the necessary infrastructure to promote active trading. The
availability money market and inter-bank market would meet the short-term
cash requirements of banks and other financial intermediaries (Dusuki (2007).
In such markets as Rosly (2005) opines, maturities of loans normally range
from overnight to one year.

Attempts by shariah scholars over the last decade have yielded
breakthroughs on development of shari’ah compliant instruments. The
Islamic Interbank Money Market (IIMM) first introduced short term
instruments in January 3, 1994. Presently, there are twelve different liquidity
instruments at IIMM: Mudarabah Interbank Investments (MII), Wadiah
Acceptance (WA) Government Investment Issue (GII), Bank Negara
Monetary Notes-I (BNMN-i), Sell and Buy Back Agreement (SBBA),
Cagamas Mudarabah Bonds (SMC), When Issue (WI), Islamic Acceptance
Bill (IAB), Islamic Negotiable Instrument (INI), Islamic Private Debt
Securities (IPDS) Ar Rahnu Agreement-1 (RA-i) and Sukuk Bank Negara
Malaysia ljarah (SBNMI). Islamic interbank rates are calculated as the day-
to-day weighted average rates of the Mudarabah interbank investments at the
IIMM. However, detailed description of the structure of these instruments is
beyond the scope of this paper.

IRTI (2001) filters the wide range of conventional liquidity
management instruments in the light of opinion of shari’ah experts. While it
explores the need for developing the shari’ah complaint instruments, it at the
end suggested wide range of instruments based on profit and loss sharing and
deferred trade-based financing arrangements. A decade later, IRTT (2010)
observes that in many jurisdictions, Islamic banks suffer from a shortage of
Shari’ah compliant interbank instruments. In addition, arrangements for
instruments for a financier of last resort for Islamic financial institutions are
still unclear in both normal circumstances as well as for emergency periods of
stress.

The above challenge still holds despite the attempt by a long standing
organization, the Islamic Financial Services Board (IFSB) which crystallizes
the formation of the International Islamic Liquidity Management
Corporation (IILM) in 2010. IILM composes of eleven central banks and two
multilateral organizations whose main mandates are: (a) enhance and
coordinate initiatives to develop instruments and procedures for the efficient
operations and risk management of Islamic finance institutions; and (b)
encourage cooperation amongst member countries in developing the Islamic
financial services industry. IILM has the following membership: Iran,
Indonesia, Luxembourg, Malaysia, Mauritius, Nigeria, Qatar, Saudi Arabia,
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Sudan, Turkey, United Arab Emirate, Islamic Development Bank and Islamic
Corporation for the Development of the Private Sector.

Kahf and Madami (2014) lament that although Islamic banking has
reached around 24% of the banking sector in Qatar, yet the Qatar Central
Bank (QCB) has not developed a Shari’ah compliant financier of last resort.
While the authors appraised and distilled existing instruments in the context
the shari’ah standards, they proposed three alternative Shari’ah compliant
liquidity management instruments for the financier of last resort, as well as the
interbank market. These are: short-term mudharabah deposits, sell of Islamic

banks’ leased assets to the Central Bank and open market operations on the
basis of tradable sukuk.

Empirical studies show that Islamic financial institutions are almost
50% more liquid as compared to conventional financial institutions. Aijazi
(2007) reveals that out of US$ 13.6 billion total assets of Islamic banks US$
6.3 billion were found to be in liquid assets. Identifying the challenges facing
IFIs in portfolio management, Munawar, Ahmad and Khan (1998), discover
that up to 67% of their assets were in murabahah products, while mudharabah,
mudharabah and ijarah each accounted for less than 10%. This is despite the
fact that murabahah transactions are characterized by higher costs, lack of
clear standardization, higher counterparty risk due to its bilateral nature,
absence of secondary market, and the like.

Evidences in the literature have shown that that on the basis of financial
ratios and trend analysis, Islamic banks perform quite well (Deloiite, 2010;
Akhter, Raza, Orangzab, and Akram, 2011; The liquidity ratios Net loans to
total asset ratio, liquid asset to deposit ratio, short term fund ratio is used for
comparison of Islamic and conventional banks of Pakistan for the period
2006-2010. Ismal (2010), for instance, indicates that with respect to liquidity
management, the Islamic banks in Indonesia are evaluating themselves on the
basis of three factors such as, banks liquidity management policy, liability side
and asset side, and they stands in the index of ‘good’ grade.

Ansari and Rehman (2011) assess the performance of Islamic and
conventional banks in Pakistan between 2006 and 2009 by employing 18
different financial ratios among which are: profitability, liquidity, risk and
solvency, capital adequacy. Results show that in comparison to conventional
banks, Islamic banks were highly liquid and less risky. Similarly, using a
sample of 5 banks between 2005 and 2009, study by Jaffar and Manarvi (2011)
reveals that Islamic banks performed well in capital adequacy and liquidity
while conventional banks performed better in earning and management
quality. Asset quality remained the same in Islamic banks and conventional

banks.
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In a related study in the GCC, Merchant (2012) correlates the
performance of Islamic and conventional banks using CAMEL testing
factors. Results show that while conventional banks increased their LOAN
LOSS RES / GROSS LOANS (LLR) and EQUITY / TOT ASSETS
(EQTA) between 2008 and 2011, Islamic banks possessed adequate capital
structure but have recorded lower ROAE and poor management efficiency.
Asset quality and liquidity for both the modes of banking system have not
recorded any significant difference. Other studies on performance analysis of
Islamic and conventional banks in the GCC include: Olson and Zoubi (2008)
Parashar and Venkatesh (2010), Zeitun (2012).

Zaheer, Ongena and van Wijnbergen (2013) report that until 2008,
Islamic banks in Pakistan were forced to hold their cash only to fulfil the
statutory liquidity requirement (SLR) which pose higher opportunity cost
than in conventional banks. The authors observed that although shari’ah
compliant instruments were introduced by the State Bank of Pakistan in 2003,
the appetite of the banks could not be met due to high demand.

More recently, Ara and Haque (2014) reveal in their empirical analysis
of asset-liability mismatch of some nationalized banks in Bangladesh that
while some banks suffer high negative liquidity gap, others like Agrani Bank
Ltd, the gap was, in addition highly volatile. Findings also show statistically

significant difference among the banks in terms of variation in their liquidity.

A recap of the review of literature reveals that at the operational level,
regulatory instruments have array of instruments for effective liquidity
management in the economy. Theoretically, excessive profit derive could
result in insufficient liquidity and generate huge problems — collapse of the
financial system, excessive liquidity is not beneficial for the bank either.
Comparatively, Islamic banks, conceptually, are less likely to suffer liquidity
problem than their conventional counterparts — a body of empirical literature
supports this position. While some studies reveal that Islamic banks
outperformed their conventional counterparts in capital adequacy and
liquidity others show that conventional banks performed better in earning and
management quality. Some others report otherwise and or mixed results in
other ratios.

ITII. Research Methodology

A number of empirical studies have employed ratio analysis to gauge the
financial strength or otherwise of financial entities or make comparison
between a number of entities over a given financial horizon. The performance
parameters usually employed under the ratio analysis are summed up by the
acronym known as CAMEL, which stands for the following: capital
adequacy, asset quality, management quality, earnings and liquidity.
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In line with applications by Ansari and Rehman (2011); Akhter, Raza,
Orangzab, and Akram, 2011; Merchant (2012) and Igbal (2012) in assessing
the relative performance of Islamic and conventional banks, this paper
employs ratio analysis to analyze the performance of Jaiz bank plc over the 3
years of its operations, that is, from 2012 to 2014. The financial statements of
Jaiz Bank Plc were the main sources of information for the analysis. Although
the framework does not provide for cropping up of alternative scenarios for
analysis of with-and-without effects Islamic liquidity management
instruments, inferences would be drawn from the outcome of the analysis. The
ratios are interpreted as follows:

a) Capital Adequacy:

This is measured by using equity to total assets ratio (EQTA) — Vong and
Chan, (2009). EQTA is gauged as the degree of capital adequacy and reflects
the safety and financial reliability of the bank. EQTA ratio aids the bank in
providing a strong cushion to increase its credit undertakings and lowers the
unanticipated risks.

b) Asset Quality:

This is measured by loan loss reserves to total loans (LLR), where the LLR is
the amount of funds that are set aside/reserved by the banks in event of bad
loans. It is therefore a provision made against bad and doubtful loans of the
bank. High provision for bad loans signals towards future losses and vice versa.

C) Management quality:

The quality of management is measured in terms of its ability to increase
productivity at minimum cost. A number of studies have used cost to income
ratio (COSR), as a proxy for management quality. COSR is defined as the
cost incurred by the organization to generate a naira of income. By controlling
the cost, it is meant to control the overhead cost that is sustained to run a

bank.
d) Earnings quality:

This paper employs two measures for earnings/ profitability and were directly
computed from the financial statements of Jaiz Bank Plc. These are return on
assets (ROA) and return on equity (ROE). ROA is calculated as net profit of
the banks to total assets. This helps to indicate how much a bank generates
profit through efficient employment of its resources. ROE on the other hand
measures the ratio of net income to total equity. The high ratios indicate the
better return to the investments of the shareholders.
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e) Liquidity:

This aids the banks and establishments to evaluate the risk they face in the
event of an unprecedented and unforeseen circumstance that could result in
insolvency. To assess the liquidity of the banks, the paper uses net loan to total
assets (NLTA). NLTA is defined as the amount of assets that have been
engaged in loans. Hassan and Bashir (2003) caution that the NLTA should
be as low as possible. High NLTA results in inferior liquidity standards, high
exposure to risk of insolvency by banks and loan delinquency. Lower ratio
although safer for the bank but adversely affects profitability.

IV. Results and Discussions

This paper seeks to assess the operations of Jaiz Bank plc in the face of lack of
shari’ah complaint instruments by the Central Bank of Nigeria. Consequently,
on the basis of the methodology outlined in the last section, the paper
computes the relevant ratios. However, due to non-availability of 2014
financial statement of the Bank. The analysis, therefore was based on 2012
and 2013 financial statements and is presented in the Table 1 as follows:

Table 1: CAMEL Testing Factors

Variable 2012 2013 2014  Average
Capital Adequacy (AC) 77.0% 71.0% 63%  70.3%
Asset Quality (AQ) 0.0% 1.0% 0.0% 0.33%
Management Quality (MQ) 1.01% 3.0% 1.0%  1.67%
Earnings Quality (EQ) 9.11 2.52 0.95 4.19
Liquidity (L) 24% 43%  0.71%  22.6%

Sources: Computed by the author using information from the Audited
Financial Statements of Jaiz Bank Plc for 2012, 2013 and 2014.

Results from the above show that the Bank’s capital adequacy ratio for
the two periods records an average of 70.3% which is quite impressive
although, comparatively, the Bank performs better in the year 2012 with
capital adequacy ratio of 77% and subsequently declined to 71% and 63% in
2013 and 2014, respectively. Generally, Jaiz Bank plc operates as a regional
bank in the country until 2015 when it secured an approval in principle from
the CBN to operate as a national bank following its strong performance over
the years. The ratio is a standard measure used to protect depositors and
promote the stability and efficiency of financial systems around the world.
Igbal (2012) discovers that on the average between 2007 and 2010, Islamic
banks maintain higher (10%) CAR in Pakistan than their conventional
counterparts. This implies that they had abundant capital to manage any shock
to the balance sheet. Using a sample of 17 Islamic banks and 10 conventional
banks in the Gulf Cooperation Countries (GCC), Merchant (2012) shows
that between 2008 and 2011, taking into account the effects of crisis and the
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recovery phase, Islamic banks were well capitalized with EQTA of 24.4% as
against 13.9% recorded by conventional banks.

The Bank’s asset quality in line with evidences in the literature was
measured as the ratio of loan loss reserves to total loans. A lower, preferably
zero ratio, is desired. Result from the Table shows that while the ratio was 0%
in 2012, it slightly inched up to 1% in 2013 and returns back to naught percent
in 2014 and an average of 0.33% for the three periods. This is also very
remarkable. It is worthy to note that Islamic Banks grant gard hasana loan,
that is, gratuitous loan to its customers which is only unique to it. Using
somewhat different measure, Igbal (2012) shows that while Islamic banks
record an average of 3.5% of non-performing loan ratio (NLR) between 2007
and 2010, conventional banks’ ratio soars on an average of 11%. Merchant
(2012) found no statistically significant difference in NLTA, LLR and
ROAA of Islamic banks and conventional banks in the GCC. However, high
COSR for Islamic banks — 53.6% as against 34.9% for conventional banks,
was reported. This indicates that Islamic banks have not been able to control
the cost which can be seen as one of the management inefficiencies.

The ratio of loans to total deposits was employed as a measure of
management quality in the absence of appropriate indices for measurement of
cost and income of Jaiz Bank Plc. This was especially so because the Bank, in
succession, closed its financial statements with losses in two out of the three
periods under review. Result shows that the ratio for the 2012 stood at an
impressive level of 1.01% which is better than that of 2013 at 3.0%. The ratio
was 1.0% in 2014, when for the first time, the Bank declared a positive profit.
The average was 1.67% for the three years. Lower ratio signifies better
management quality and vice-versa. Furthermore, the quality of Jaiz Bank’s
earnings quality was gauged using ratio of total expenses to total revenue and
result shows that the Bank recorded the least ratio of 0.95% in 2014 followed
by a ratio of 2.52% in the year 2013 while the highest was 9.11% in the year
2012. The result shows that over the three years, the Banks earning quality
improved consistently in the period under review. This indicates that the Bank
is more capable of controlling its cost and increasing productivity which results
in higher profitability as evidenced by the Bank in 2014. Empirical studies in
the area, however, employed double barrel measure; return on assets (ROA)
and return on equity (ROE), which due to lack of information could not be
computed. Merchant (2012), in the GCC, reports lower ROA of 0.89% and
1.7% and ROE of 6.6% and 11.8% for Islamic and conventional banks,
respectively. Iqbal (2012) reports similar results using a sample of both Islamic
and conventional banks in Pakistan.
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Liquidity as the most critical variable was measured using ratio of net
loans to total assets. By its position, Jaiz Bank is barred from operating in the
interbank transactions with other conventional banks. Coupled with lack of
shari’ah compliant investment instruments, the Bank, all things being equal,
is expected to be faced with excess liquidity, which although is safer, but
delivers lower profit. Accordingly, the ratio was higher in the year 2013 at 43%
than in 2012 which stood at 23%. However, the ratio falls to as low as 0.719%.
This follows the Bank’s strong desire to open more branches in the Northern
region, its investment in the Osun State Sukuk to the tune of N2.4billion, and
its strong derive towards achieving positive profit. In comparison with
conventional banks Becl, Demirguc-Kunt and Merrouche (2013) found that
Islamic banks have higher fraction of their assets in cash and balances with
Treasury (shari’ah compliant) instruments and are less likely to
disintermediate during crises. Zaheer, Ongena and van Wijnbergen (2013)
reported similar findings in Pakistan and added that in view of the opportunity
cost of holding excess cash, State Bank of Pakistan (SBP) lowered the
statutory liquidity rate (SLR) to 9% which is 10% lower that the ratio observed
by conventional banks. Jaiz Bank in the contrary still face 30.0% liquidity ratio
in 2014. Notwithstanding, the Bank still faces non-availability of desired

liquidity management instruments in the market, (Nurul Islam, 2014).
V. Conclusion and Recommendations

The paper on entitled developing Islamic liquidity management instruments:
resolving the impasse between Central Bank of Nigeria (CBN) and Jaiz Bank
Plc assesses the impact of lack of shari’ah complaint liquidity management
instruments on the operations of latter covering the periods of 2012, 2013 and

2014.
Evidences on the basis of CAMEL analysis show that while the Bank

performs quite well in respect to capital adequacy, assets and management
quality, the Bank, however, suffers most, on the average, with respect to
earnings quality and liquidity. These explain, to a large extent, why the Bank,
except for the year 2014, suffered huge losses in the 2012 and 2013 financial
years. These findings fall within the purview of other empirical studies in the
area especially in Asia and the GCC.

In the light of the foregoing, the paper recommends the followings:

a) The CBN should, while the instruments are being awaited, introduce a
measure of deposit-free and loan-free in order to ease financial constraints
of Islamic banks in the country in general, especially during period of
stress;

b) The CBN should consider lowering the statutory liquidity ratio of Islamic
banks in line with what was reported in the case of State Bank of Pakistan

(SBP), and
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¢) Ultimately, CBN should strive to finalize and bring to full
implementation, the proposed shari’ah compliant instruments without

turther delay.
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Appendix I:

Measurements used to present the Explanatory Variables/Ratios
Variables Measurements
Capital Adequacy Total Equity/Total assets (ETAR)
Asset Quality Loan Loss Reserves/ Total Loans (LLR)
Management Loans/Deposits (LDR)
Quality
Earnings Quality Total expenses/Total revenue (COSR)
Liquidity Net loans/Total Assets (NLTA) or liquid assets to

total deposits (including mudarabah funds in the
case of Islamic banks)
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ABSTRACT

This paper aims to investigate whether the Islamic financial
institutions perform better in terms of risk and return as
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compared to conventional financial institutions. To make an
appropriate comparative study comprises banks, mutual funds,
and Modaraba companies from 2006 to 2012. The risk and return
series are oriented from stylized GARCH models and average

return to risk ratio is used for potential comparison. This paper
finds no difference in the performance of Islamic and

conventional banks. However, large banks performed better than

small banks on the basis of an average return to risk ratio. Islamic
mutual funds are found riskier and provide fewer returns as
compared to conventional mutual funds. Further, the
© 2017 PESA All rights performance of most Modaraba companies is found

reserved

unsatisfactory. The study suggests that Islamic financial

institutions need to resolve their liquidity problems, sort out new
investment avenues and focus on developing short financing
instruments. Islamic banks are also required to finance in risk

sharing products other than fixed income.
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1. Introduction

Islamic financial institutions offer a unique set of financial products that are
distinct in theory and practice from conventional finance. Each Islamic
financial product is backed by a particular real asset. One may consider that
Islamic financial products are less risky and robust to risky conditions. It is
evident from recent global financial crises that Islamic financial institutions
performed better than their conventional counterparts. According to
International Monetary Fund’s study, Islamic financial institutions performed
better than conventional counterparts in 2008 in profitability, credit and asset
production while the financial industry was shattering. The Islamic Financial
Institution’s (IFIs) profitability crisis was minimum 10 percent, while the
conventional Financial Institution’s (CFIs) profitability dropped down by 35
percent in 2008 (Dridi J. and Maher H. 2010). Sharia’h-compliant assets
worldwide approaching $1.6 trillion and have grown at a rate of 20.4 percent

per year between 2008 and 2012 (Grewal, B. K. 2013).

Islamic finance encourages active participation of financial institutions
and investors in achieving the goals and objectives of growing economy. The
Islamic stock market has been established based on five main principles of
operations; preventing any practice of usury, sharing risks, preventing
widespread speculation, compliance with the stated contracts and the activity
implemented must be legal in the Sharia’h aspect (Bacha, 2002). The
conventional financial system is based on speculative contracts and these
contracts lead to the inefficiency. The recent credit crunch of 2007-08 is a
recent example of the inefficiency of the speculative system. The Islamic
financial contracts are backed by real assets. In the case of any default,
underlying asset acts as lender of last resort. Profit or loss is dependent on the
underlying asset. A loss could occur when the market price of an asset
devaluates, but usually, prices show an upward trend. IFI’s are safer, as
principal plus profit is conditional in Islamic financial contracts. Depositors
or investors are obliged to share losses with IFI’s. Therefore, it is expected
that risk of Islamic financial industry may be lower (particularly in crisis
period) than conventional financial industry. Some studies analyzed that
screening criteria provide low diversification, which may lead IFT’s to lower
returns for given portfolio risk. Raditya and Kholid (2011) suggested that the
Shariah screening process is important not only it eliminates the Non-Sharia’h
stocks but also it provides less risky kind of investment, which is in line with
the nature of Islamic value of small uncertainty (Gharar saghir).
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Most studies documented different results on the performance of Islamic and
conventional stocks. Some studies found that Islamic stocks performed better
than conventional stocks, gave higher returns and well diversified (Hussein,
2004; Hussein and Omran, 2005). On the other hand, findings of Francisca
et al (2011) show that Islamic fund has higher volatility than the market
portfolio. A rational investor invests in those stocks, which give higher
possible returns and less risk. In last two decades, volatility in stock prices has
increased due to Asian and global financial crises. Therefore, most investors
are concerned with return and risk in stocks. The studies in Pakistan usually
consider the only risk of both types of stocks, ignoring the returns, which also
play very important role in investment decisions. This highlights the need to
estimate risk and return of both types of stocks simultaneously. Simultaneous
comparison of risk and return of both Islamic and conventional financial
institutions may guide investors to invest in less volatile and higher returns
generating stocks. This study adds to existing literature in more
comprehensive way because most studies focus only one type of institution e.g.
banks. However, our study is more comprehensive covering all Islamic and
conventional banks, Islamic and conventional mutual funds and Modaraba
companies in Pakistan. This study helps individual and Institutional Investors
to choose best-performing stocks and policy makers to stabilize the financial
industry.

2. Literature Review

Islamic investments being screened faced a lot of criticism that stem from the
modern portfolio theory or efficient portfolio theory of Markowitz (1952).
According to Kettell (2001), an efficient portfolio comprises a small
component of risk for a given expected returns or the maximum returns at a
given risk level. D'Antonio, Johnsen, and Hutton (1997) argued that the main
objective of the investor is to seek maximum expected returns with minimum
risk. The minimization of risk is achieved by investing in a group of assets
rather than a single asset which is commonly known as diversification. The
process of diversification is a traditional mechanism that produces the desired
risk-return tradeoff. The lower correlation among the securities is the key for
a well-diversified portfolio (Hickman, Teets & Kohls, 1999, p. 73). Even a
well-diversified portfolio is also affected by market risks or economy-wide
risks. However, the existing empirical literature has not been able to draw a
distinct line between screened and non-screened investment portfolio.

Numerous studies have compared the risk and return behavior of
Islamic and conventional funds by using various econometric techniques in
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different regions. However, the literature can be categorized with respect to
different outcomes. One stream of literature suggests that Islamic investments
are more stable, generate greater returns bearing less risk, hence well
diversified. The second stream of the literature concludes that Islamic
investments are less stable, generate lower returns, bear more risks and Islamic
screens affected their range of diversification. The third section of literate
indicates that there is no significant difference in the performance of both
investments. The last section of literature deals with Modaraba companies.
The outcomes of some of these studies are presented below.

Boumediene and Caby (2009) employed GARCH model and
resulted that Islamic banks are more stable than conventional banks, which
may be due to their links with the real economy. Further, they revealed that
the Islamic banks are not subject to same risks as conventional banks.
Similarly, Hakim and Rashidian (2002) employed co-integration and causality
analysis to examine the risk and returns of Islamic stock market index in the
US. They suggested that Islamic index exhibit unique risk-return
characteristics, which are known as unsystematic risks.

Sukmana and Kholid (2013), investigated that Islamic stock index is
less risky than the conventional index in Indonesia. Irfan Ullah et al (2012)
empirically analyzed the comparative performance of Islamic and
Conventional Mutual Funds in Pakistan. The results indicate that Islamic
mutual funds performed better, well diversified and gave higher average
returns than conventional mutual funds. Salah and Fouzia (2012) compared
Islamic and conventional indices in Morocco using GARCH models. The
results reveal that volatility persistence of both indices is very significant and
Islamic index remained less volatile than conventional index at a long run and
it presents less risk at crisis period. Statman (2000) analyzed the performance
mutual funds of the Domini social index (DSI) against the performance of
S&P500 companies in the US for the period of 1990-98. He concluded that
the raw returns and risk for DSI were higher than S&P500 and vice versa for
the returns adjusted risk. On the other hand, social funds found to be less risky
and to have lower returns than the DSI and the S&P500.

Hussein and Omran (2005) analyzed the performance of the Islamic
index in the Dow Jones against the Dow Jones index for the period of 1995-
2003. The results suggested that the Islamic index outperformed the
conventional index both in the entire and bull periods. Another study by
Hussein (2005) investigated the effect of screening on the performance of

FTSE Global Islamic Index and DJIMI in both the short and long-run
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against the Dow Jones World Index and FT'SE All-World Index. His study
shows that the Islamic index tends to outperform against its all counterpart
during the entire period. Moreover, the Islamic index earns significant positive
returns in the bull period. Therefore, he concludes that the Islamic screening
does not have unfavorable effects on the performance index. Elfakhani,
Hasan, and Sidani (2005) suggest that screening criteria do not affect the
performance of Islamic investments.

Annuar, Shamsher and Ngu (1997), Shamsher et al. (2001), Hanafi
(2002) and Mahreen &Nawazish (2011) reported that Islamic funds
performed better than the market and risk-free investments, but failed to
provide diversification in investment. On the other hand, Mueller (1994),
Zaidi et al. (2003), Abdullah et al. (2006) and Nik Muhammad & Mokhtar
(2008) found that Islamic funds were not only underperformed the market but
also showed a low level of diversification and lack of stock selection skills.
Hoepner et al. (2009) used data set of 262 Islamic equity funds from 20
countries and concludes that Islamic funds significantly underperformed in
eight western economies and over performed their respective market
benchmarks in only three economies. Likewise, Adam (2012) also found that
Islamic banks are riskier than conventional banks in Kenya. Also, Islamic
banks face losses during the study period and negative returns lead them to
higher risk.

Elfakhani, Hasan, and Sidani (2005) investigated the performance of
the Islamic mutual funds in several emerging countries. They find that there
is no statistically significant difference between Islamic and conventional
funds. Therefore, the screening mechanism does not affect the performance
of Islamic investments. Similarly, Albaity and Ahmad (2008) analyzed the
performance of Kuala Lumpur Shariah Index (KLSI) and the Kuala Lumpur
Composite Index (KLCI) on the basis of risk and return for the period of
1995-2005. Their results provide that there is no statistically significant
difference in risk-adjusted returns between conventional and Islamic indices.

Some empirical studies reported the efficiency of Modaraba
companies in Pakistan. Khan (1996) analyzed the efficiency of Modaraba
companies during the period of 1991-1994 by using Sharpe and Treynor
ratios. The results reveal that Modaraba companies underperformed average
KSE returns and failed to reward higher return to investors as compared to
banks. On the other hand, Jam-e-Kausar et al. (2013) investigated that
Modaraba companies remained cost efficient than leasing companies during
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the period 2005-2010. Leasing companies remained technically more efficient
than Modaraba companies.

Conclusively, there is no clear evidence that screened investments
tend to under or over-perform than conventional investments, particularly in
Pakistan. This study may be a gateway for investors who are willing to invest
in the financial sector of Pakistan.

3. Data and Methodology

The following categories of active Islamic and conventional financial
institutions listed at Karachi Stock Exchange (KSE100 index) are taken;
Islamic and conventional banks, Islamic and conventional mutual funds and
Modaraba companies. The data of daily stock prices and Net Asset Values
(NAVs) are taken from Karachi Stock Exchange (KSE) and Mutual Funds
Association of Pakistan (MUFAP) for the period of 2006-2012. The data set
includes the period of global financial crises of 2007, national political changes
through general elections of 2008, national unrest (assassination Benazir
Bhutto), high inflation and uncertainty in the stock market.

ARMA-GARCH-in-Mean model is employed to determine the risk
of financial time series, which are subject to ARCH effect. There are many
univariate GARCH type models we employed GARCH in Mean model to
capture risk premium if exists. Then the average Return on Risk Ratio (RRR)
is calculated to evaluate the performance of Islamic and Conventional financial
institutions.

3.1 Descriptive Statistics and Pre-Estimation Test for Model Specification

Empirically it is found that asset or stock prices are non-stationary but their
log differences are stationary. The series at the level are transformed into the
rate of return series.

xt = lOgPt - IOgPt_l
Where P is stock/asset price at the end of day ‘t’ and X returns series.

Descriptive statistics of return series revealed stylized properties of
financial time series (see Table 2&3 in the appendix). Higher positive excess
kurtosis indicates a leptokurtic property of financial return series; which
reveals distinct responses of market players for same information. Jarque-Bera
test indicates non-normality, which is due to the higher probabilities of
extreme values. KPSS test shows the stationarity of return series. The LM-
ARCH test and Q-stat of squared return series clearly indicate the presence
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of ARCH effect. GARCH-type models are considered to best estimate risk
and return in the presence of ARCH effect. There are various GRACH-type
models, we employed GARCH-in-Mean model to capture any risk premium.

3.2 Mean Equation

The first step in modeling is to select an appropriate mean equation to
estimate return. The equation can take the form of an Autoregressive (AR)
or/and Moving Average (MA). Following are some of the ARMA (p, q)

equations];
Xe=u+¢& (4.1)

Here x; is return series, u is a constant and &; is error series. This is ARMA

(0,0) equation.
General model of ARMA (p, q) is presented below;

p q
x=U+ > Xe—j + . X St_j+5t (4.2)
i=1 j=1

The results of mean equations are shown in Table 4 (Appendix). The
specified model is then tested for autocorrelation employing Q-statistics on
raw series. The evidence of autocorrelation is removed by adding different lags
of the dependent variable on the right-hand side of equation (4.1). The best

model is considered best fitted if it eliminates serial autocorrelation.
3.3 Univariate GARCH-M

It is assumed that the greater returns are associated with risky assets as
compared to less risky assets (Brooks, 2002). Engle, Lilien, and Robins (1987)
suggested the use of the ARCH-M specification in which conditional variance
of asset return enters into the conditional mean equation it let the return of
the security be partly determined by its risk. An example of a GARCH-M
model is given by the following specification.

xe =u+686c2,+e (4.3)

1 As will be seen in Chapter 5, the mean equation with an AR (0,1,2) component and MA (0,1,2)
components were found to be most appropriate.
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of = a- + aye?, + o, (4.4)

The above-illustrated equation is GARCH-M (1,1) where a; is the
coefficient of lagged squared residuals, £2_; is the lagged squared residual from
the mean equation and B is the coefficient of the lagged conditional variance.
It is important to note that o + B < 1 ensures the stationarity of conditional
variance.

The coefficient § is interpreted as time varying risk premium. The
GARCH-M model relaxes the basic assumption of constant risk premium
over sample period to allow the effect of volatility (Brooks, 2002). If the
coefficient & is found positive (negative) and significant, then increased risk
presented by conditional variance leads to high (low) mean returns. The
positive and significant relationship implies that investor on the Karachi Stock
Exchange (KSE) is compensated for considering greater risk.

3.4 Post-Estimation Tests

After specifying the model and distributional assumption, diagnostic tests are
necessary to confirm that the model is correctly specified. Three tests are
employed in the residuals of estimated model. Namely, Lagrange Multiplier
(LM-ARCH) test, Ljung-Box on squared and Ljung-Box on raw residuals2.
These tests are used to check any leftover ARCH effect and autocorrelation
in residuals respectively.

3.5 Return to Risk Ratio

After calculating conditional risk and the conditional return of each firm,
return/risk ratio is calculated by dividing returns over the risk of the entire

period. After that average of RRR is taken for the analysis.
RRR; = ¥ 7% /n (4.5)
it

Where I denote it's firm. The firm with a higher return to risk ratio (RRR) is
considered as performing better.

2Q-Stat: H. = noautocorrelationinrawseries, H; = thereisautocorrelation
Q2%-Stat: H. = noautocorrelationinsquaredseries, H; = thereisautocorrelation
This implies that no ARCH effect left in residuals.
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4. Empirical Analysis
4.1 Descriptive Statistics and Pre-Estimation Tests

Table 2 (Appendix) provides the basis for our analysis as it contains the
descriptive statistics and stationary tests for specified data used in the study.
The KPSS test is employed to test the presence of stationary.

The graphical plots of raw series indicate that financial sector marked
its highest level in 2006-07. The financial crises of 2007 affected the financial
industry of Pakistan at the end of 2008 and start of 2009 (in a circle). The
financial industry is still at growing stage but not reached at its highest level
as it was in 2006-07.

of =]

) L
0 150 300 30 600 50 %00 1050 1200 1350

Level series of FNB Modaraba and NBP

Graphical plots of return series do not exhibit trend as it is eliminated by
taking log difference to execute the deterministic assumption of “no trend”.
The return series below are showing volatility clustering and ARCH effect (in
a circle).
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Return series of Standard Chartered Modaraba and UBL

KPSS test is used to check the stationary of the data. The rejection of null
suggests that series is non-stationary. KPSS results as reported in Table 2
(Appendix) indicate that return series are stationary at its usual level of

significance.

The descriptive statistics (Appendix, Table 2) permit to analyze the
theoretical relationship that highest returns to be coordinated with the highest
standard deviation (risk or volatility). With the exception of Muslim
Commercial Bank (MCB), First UDL Modaraba, IGI stock fund and HBL
Money Market Fund, it is found that mean returns are negative. The volatility
estimates of standard deviation range between 2-4% for Islamic and
conventional banks. It shows a higher trend in Modarabas from 2-18%, in
which Crescent Standard Modaraba contain highest value (0.1881) and
Standard Chartered Modaraba with the lowest value (0.028957). But, its value
is very high in Islamic mutual funds such as Al-Meezan Islamic equity fund
up to 64%. In Mutual Funds, volatility estimates prevail from 0.5-64%, in
which Al-Meezan Equity Fund (Islamic Fund) indicates the highest volatility
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(0.64213). Volatility estimates of standard deviation tell that volatility in
Islamic and conventional banks is low and comparatively similar as compared
to other financial industry. It is found higher in Modaraba companies but
Islamic Mutual Funds are most volatile among all Mutual Funds and other
financial industry.

If we apply volatility as common price factor, we can expect that
higher standard deviation is to be coordinated with higher mean returns. This
relationship is not apparent from descriptive statistics. It is evident that
highest positive mean returns are in First UDL Modaraba (0.00010977) and
lowest in Al-Meezan Equity Fund (-0.63583). Conversely, the highest
standard deviation is present in Al-Meezan Equity Fund (0.64213) and lowest
in HBL Money Market Fund (0.0058527). These casual statistics show a
negative relationship between risk and return. It is evident that Islamic Mutual
funds bear highest risk and lowest returns, while Conventional Mutual Funds
bear the lowest risk in the financial industry.

The descriptive statistics exhibit common financial characteristics like
fat tails. The descriptive statistics indicate that mean returns are non-normal.
We reject the null hypothesis of Jarque-Bera test for normality at its usual
significance level. The descriptive statistics of kurtosis and skewness also
indicate non-normality of data. The excess kurtosis ranges from (2.0845) to
(609.82). Excess Kurtosis of all firms is greater than zero. The statistics of
skewness indicate that 3 firms are positively skewed and other 28 firms are
negatively skewed. The negative skewness of majority returns directly that the
probability of losses is greater than gains.

The Ljung-Box statistics of raw series (Q-stat) and Ljung-Box
statistics of squared (Q2-stat) of return series are statistically significant
(Appendix, Table 3). Therefore, we reject the null hypothesis of no
autocorrelation in returns and squared returns. The LM-ARCH is found
significant as it rejects the null hypothesis of no ARCH effect. The
significance of Q-stat (5) indicates that investors would rely strongly on
historical data to earn gains. The Q2-stat also validates the presence of ARCH
effect. Thus, it confirms the use of GARCH type model with ARMA

specifications of the mean equation.

A simple comparison of standard deviation and mean returns does not
specify the clear relationship between risk and returns. So, we proceed to
proper modeling risk and returns by employing GARCH model.
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4.2 Model Specification Analysis

Having confirmed the presence of ARCH effect in each return series, now we
specify the ARMA and GARCH models to estimate mean and variance
respectively by adding lag on right side of equations as appeared in Chapter 4.
Diagnostic testing helps in choosing an appropriate model. Table 5
(Appendix) presents diagnostic tests of the fitted model indicate that all the
lag and estimation models are correctly specified.

The univariate GARCH model is estimated. The values of ARCH
(al and a2) and GARCH (B1) terms (Appendix, Table 4) recognize the
volatility persistence, which is significant in determining the relationship
between returns and volatility because it justifies the alteration in risk premium
(Devaney 2001). The summation of o and B (a+f<1) in the GARCH model
is generally less than one which shows that returns generating process are
featured by the high level of persistence of shock. Therefore, as the value
becomes closer to one, a shock will persist for a longer period. A high value of
B suggests that any shock to conditional variance takes a long time to vanish,
so volatility is persistent. A small value of a indicates that large market shocks
induce comparatively small revision in future volatility. Results of Table 4
(Appendix) report that one Islamic bank, three conventional banks, one
Modaraba and one conventional Mutual Fund show a and 8 less than one.
The summation of o and 8 greater than one show that a new shock will effect
on returns and will endlessly grow into the future.

According to finance theory, conditional expected returns should be
positively and statistically significant in relation to conditional variance
(Campbell and Hentschell 1993). In this regard, the coefficient § or ARCH-
in-Mean determines the risk and return premium. Table 4 (Appendix) reports
eight companies with the negative and insignificant relationship; this includes
two conventional banks, four Modaraba, and two conventional Mutual Funds.
Out of these, one conventional Mutual Fund and one conventional bank show
negative and significant relation which means that return decreases with
increasing risk. Contrary, seventeen companies, in which one Islamic bank,
five conventional banks, seven Modaraba, one Islamic Mutual Fund and three
conventional Mutual Funds, exhibit a positive and insignificant relation
between risk and return. Remaining four companies, in which Bank Islami,
MODAM Modaraba, and First Capital Modaraba Fund & IGI conventional
Mutual Fund, showed the positive and significant relation between risk and
returns, it indicates higher risk leads to a higher return. The coefficient &
insignificant means that time-varying risk does not directly affect the returns.
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4.3 Analysis of Return to Risk Ratio

As reported in Chapter 4, this ratio suggests the relationship between returns
to risk (Appendix, Table 6). Banking sector results suggest that only three
conventional banks; which are ABL (0.56194419), UBL (0.63945534) and
MCB (1.499549893), present positive ratio, which means that average returns
are positive and higher as compared to risk. Above mentioned banks are
enjoying positive returns after absorbing all systematic and unsystematic risks.
Bank Islami Ltd (-2.42896278) is facing highest negative returns to risk ratio

on the average in the banking sector.

In the financial sector of Modaraba, the return series of 12 companies
are estimated using GARCH modeling. It is found that five companies
indicate a positive return to risk ratio. First National Bank Modaraba possess
highest positive ratio (0.455446885). Other seven Modaraba companies show
average negative ratio. Out of these, First Equity Modaraba shows highest
negative returns, which means that its returns are negative and risk is high.

Mutual Funds indicated the best performance amongst financial
industry, all firms show positive ratio. HBL Money Market Fund
(27.55667033) suggest the highest ratio, which means that it contain highest
positive returns and lowest risk. Al-Meezan Equity Fund as an Islamic Fund
has second last lowest mutual fund (0.103610807). While IGI Stock Fund
(0.023430625) is the lowest positive return’s earning mutual fund. This
demonstrates that conventional Mutual Funds performed better holding
highest positive returns and bearing lower risk.

5. Summary and Conclusions

This study analyzed the risk-return relationship between Islamic and
Conventional financial institutions listed at Karachi Stock Exchange (KSE).
The daily data of 10 banks, 12 Modaraba companies and 9 mutual funds
including Islamic and conventional funds has been used from 2006-2012. The
GARCH-M model was estimated under the assumption of student-t
distribution.

The prime step in our analysis was to review the theoretical and
empirical literature, aiming to analyze relevant models on the risk-return
relationship. The empirical literature proved that GARCH family models
performed better in analyzing risk and return. But, none of the studies were
found to compare the performance with respect to risk and return of Islamic
and conventional financial institutions as a whole.
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5.1 Islamic and Conventional Banks

In order to address our objectives, we employed GARCH-M model with the
assumption of student-t distribution. The descriptive statistics analysis
described that the Islamic and conventional banks showed almost similar
pattern regarding standard deviation and kurtosis. The GARCH model
specifications indicated the summation of a and 3 of few banks is less but close
to one, which means the volatility, was persistent or long memory is present
in its conditional variance (risk) except JASBL. The return to risk ratio (RRR)
of Islamic and conventional banks is mostly negative except for Allied Bank,
United Bank, and Muslim Commercial Bank. Only one conventional bank is
containing positive RRR i.e. Muslim Commercial which suggests that bank
returns are higher than its risk and other two banks contain high risk as
compared to their returns. The RRR of Islamic banks is negative which means
that their returns are negative on the average.

5.2 Modaraba Companies

The descriptive statistics Modaraba companies exhibited that standard
deviation, mean and kurtosis was found higher as compared to the banking
sector. The GARCH model specifications indicated that the summation of
and B is mostly greater than one, which means that the effect of a new shock
on returns would continue to grow into the future except for First Prudential
Modaraba. The statistics of RRR indicated that five firms contain positive
ratio and seven firms with a negative ratio. In most cases, the RRR is found
negative which suggested that at average risk is higher as compared to returns
of Modaraba companies. It was also found that investors do not assume the
risk as common price factor (higher risk leads to higher returns).

5.3 Islamic and Conventional Mutual Funds

The descriptive statistics indicated that Islamic mutual funds possess highest
standard deviation (highest risk) and lowest mean (lowest returns) as
compared to conventional mutual funds and other financial sectors. This
suggested that risk was not common price factor as higher risk leads to lower
returns. The GARCH model specifications suggested that the summation of
a and B was mostly greater than one, which means that the volatility is
persistent, and the effect of a new shock on returns would continue to grow
into the future in all-Islamic and conventional mutual funds except for HBL
money market fund. The RRR of conventional mutual funds was found
positive which means that on average returns were positive and higher than

risk except for IGI Stock Fund. The RRR of Islamic Mutual Funds was found
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almost less than conventional Mutual Funds, which suggest that risk was
higher than returns. These analyses suggested that conventional Mutual
Funds were performing better than Islamic Mutual Fund regarding risk and
return.

In conclusion, the financial crises of 2007 approached the financial
industry of Pakistan in 2008-2009 and it was still at growing stage but not
reached at its highest level as it was in 2006-07. Volatility is persistent in both
Islamic and conventional financial institutions. The performance of banking
(Islamic and conventional) and Modaraba sector was not satisfactory except
tew large conventional banks and firms with respect to their risk and return.
The study revealed that Islamic banks did not differ in risk and return from
conventional banks as it was expected due to their unique features. This may
be possible that Islamic banks were exposed to dual risks, lack of investment
opportunities etc. Large banks fared better than small ones. In most cases,
risk cannot be considered as common price factor in banks, Modaraba
companies, and mutual funds. The performance of Mutual Funds was
comparatively better amongst the financial industry. However, Islamic mutual
funds were exposed to highest risk and lower returns as compared to
conventional mutual funds.

6. Policy Recommendations

The conclusive points of this study have important investment implications
and policy recommendations.

The financial crisis of 2007 had led to the greater identification of the
importance of liquidity risk and the need for well-organized bank resolution
framework as weak risk management practices had led to a greater decline in
profitability. Hence, building an able functioning liquidity management
framework is priority key. Large banks have fared better than small ones. This
might be attributed to economies of scale, better diversification, and good
reputation. This suggests that development in industry through increasing
competition should be achieved through establishing large and well managed
Islamic banks that can compete with existing conventional banks.

Three factors are primarily responsible for the bad performance of
weak Modaraba companies. Low level of equity makes it difficult for
Modaraba managers to enter in large businesses. Secondly, high operating cost
and expensive borrowing yield lower profits. The later factor challenges the
performance of efficient Modaraba companies. This problem could be
overcome by injecting foreign investments or foreign credit line. The Islamic
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Development Bank (IDB) can also be requested to issue grants for Modaraba
business. New Modaraba certificates should be launched, so that, Modaraba
companies could raise funds from domestic markets. Modaraba companies
should extend their business beyond financial products (Ijarah& Diminishing
Musharaka). There is also need to extend branch network and invest in
Shariah compliant manufacturing and small trading businesses. Lastly,
Modaraba companies invested in conventional leasing instead of Islamic
leasing which established a bad image for Islamic stock investors.

Islamic and conventional mutual funds though operating in similar economic
conditions but Islamic funds held higher risk and lower returns than
conventional funds. Lower returns reflect that investment portfolio of Islamic
funds generated low yield and contained higher risk that is crucial for their
sustainability. The Islamic funds already have limited investment portfolio due
to screening criteria, therefore investment skills of fund managers and quality
of individual stocks are crucial factors that are required to be reviewed.

It is also pertinent to mention that Islamic financial institutions should hold
awareness seminars to neutralize the understanding of general public and the
corporate functionaries against Islamic finance. More particularly, the
prevalent misconceptions are addressed to enhance the reputation of Islamic
financial institutions. There is also need to subside the Modaraba scandal,
which, in fact, has no relation to the operations Modaraba companies. In this
respect, the Modaraba companies and Registrar’s office can extend
coordinated efforts to achieve the desired results.

Islamic banks, in general, experience short to medium term excess liquidity.
Over the past years, a substantial part of this liquidity was being parked in
commodity Murabaha, a synthetic transaction that invited Sharia’h objections
from various quants. In response, the banks have decreased their investments
in commodity Murabaha and holding liquidity reserves. It is advisable if
financial institutions, with patronization of State Bank of Pakistan (SBP),
develop Shariah-compliant instruments to enhance the productivity of their
investments, enabling to raise profitability.

In general, the volatility showed increasing trend in almost entire financial
sectors. The policy makers and investors are required to be aware of. For
investors, it would be useful to invest in large banks and less volatile stocks.
The policy makers should seriously consider the persistent increase in
volatility, which would be problematic, it may cause an outflow of capital.
Hence, it could lead to financial instability and might shake the roots of the
economy as a whole. Greater Sharia’h convergence and efficient management
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of products as well as efficient regulation are required to facilitate the
competent and sustainable growth of the industry.
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Appendix:

Table 1: List of Institutions

List of Institutions

Islamic Banks:

1. Meezan Bank Limited
2. Bank Islami Limited

Conventional Banks:

1. Allied Bank Limited

2. United Bank Limited

3. Habib Bank Limited
4. Bank of Punjab Limited
5. Bank of Khyber Limited

6.  Muslim Commercial Bank

7.  Bank Al-Falah Limited

JASBL

Modaraba’s:

1. Crescent Standard Modaraba (CSM)
2. First Elite Capital Modaraba (FECM)
3. First Equity Modaraba (FEM)

4. First Fidelity Leasing Modaraba (FFLM)
5. First Habib Bank Modaraba (FHBM)
6. First Punjab Modaraba (FPJM)

7.  First UDL Modaraba (FUDLM)

8. Modaraba Al - Mali (MODAM)

9. First Pakistan Modaraba (PAKMI)
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10. First Prudential Modaraba (PMI)
11. Standard Chartered Modaraba (SCM)
12. First National Bank Modaraba (FNBM)

Islamic Mutual Funds:

1.

Al-Meezan Islamic Equity

Conventional Mutual Funds:

1.
2.

PICIC Growth Fund
Atlas Fund of Funds

3. First Capital Modaraba Fund

® N > s

Pakistan Strategic Allocation
Askari Asset Allocation Fund
Crosby Dragon Fund

IGI Stock Fund

HBL Money Market Fund
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Table 2: Descriptive Statistics and Pre-Estimation Tests

Maximu Minimu  Std. Skewne  Kurtos Observati

m m . SS 1S N ons

Companies Mean

Islamic Banks:

0.09527 - 0.02643 - 0.11051

1. Meezan Bank Limited 2.0000757 g 025738 5 0.91379 8.4023 5 4414.8 ;48.9 1434
2 Bank Islami Limited - 0.19283 0.03433 0.48585 3.1391 0.12047 619.08 ;3 43 1377
- DA ISR Sate 0.0010271 = 0.14551 9 : : : : .
Conventional Banks:
1.  Allied Bank Limited (ABL) 0.0002673 0.09520 - 0.02733 -2.8906  38.126 0.08254 88292 102.2 1426
5 3 0.40959 8 34 -
. .. - 0.05524 - 0.02350 - 0.15668 i
2. United Bank Limited (UBL) 2.0003297 1 012938 9 044747 2.234 5 197.88 21.29 821
. L. - 0.09530 - 0.02774 0.08877 R
3. National Bank Limited (NBP) 00010192 3 028292 9 -1.6848  13.732 55 12054 §7.22 1448
. . - - 0.02540 0.31540 .
4. Habib Bank Limited (HBL) 0.0010187 0.09531 020915 1 -1.4214  11.248 g 6006.4 ?4.93 1072
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5.

6.

7.

Bank of Punjab Limited (BOP)

Bank of Khyber Limited (BOK)

Muslim  Commercial Bank

(MCB)

8.

9.

Bank Al Falah Limited (BAFL)

JASBL

Modaraba’s:

1.

Crescent Standard Modaraba

(CSM)

2.

First Elite Capital Modaraba

(FECM)

3.

First Equity Modarba (FEM)

0.0018606

0.0012807

0.0000531
76

0.0012262

0.0013614

0.0016064

0.0004055
8

0.0018339

0.17746

0.33142

0.09531

0.09531

0.31113

1.273

0.57982

0.35534

0.32914

0.23484

0.15382

0.28811

0.28768

-1.6614

0.67513

0.66498

0.03431
2

0.0389

0.02690
9

0.02868
2

0.04293
1

0.1881

0.09831

0.07464
8

0.87402

1.0071

0.49006

-1.0813

0.53125

0.78641

0.44547

0.23933

9.6269

10.021

2.0845

10.502

7.8994

19.83

6.3049

8.7037

0.12789
3

0.28503
4

0.11365
4

0.18442
4

0.13582

4

0.02854

95

0.00958
25

0.07148
82

5759.9

6028.8

318.35

6898.7

3049.4

18037

1822.8

4438.7

18.44

30.37

506.0
37

23.39

31.53

1445

1386

1441

1441

1153

1095

1080

1403
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4. First Fidelity Leasing Modaraba
(FFLM)

5. First Habib Bank Modaraba
(FHBM)

6. First Punjab Modarba (FPJM)

7. First UDL Modarba (FUDLM)

8. Modaraba Al - Mali (MODAM)

9. First Pakistan Modarba (PAKMI)

10. First Prudential Modarba (PMI)

11.  Standard Chartered Modaraba
(SCM)

12.  First National Bank Modarba
(FNBM)

0.0011398

0.0002301

-0.002349

0.0001097
7

0.0021172

0.0005071

0.0007246

0.0005044
4

0.0003028
6

0.35055

0.25131

0.63488

0.21869

0.65743

0.70272

0.35667

0.16551

0.21958

-0.4385

0.28768

0.69315

0.30874

0.74444

-1.0658

0.49784

0.21585

0.25453

0.07379
6

0.04178
3

0.1002

0.05230
9

0.12237

0.14736

0.06646

0.02895
7

0.05764
9

0.33979

0.04247
9

0.38853

0.67461

0.41622

0.42441

0.50314

-1.016

0.19308

4.7013

5.2404

9.9145

5.1325

5.3969

6.5535

6.8516

9.9146

2.5895

0.02383
56

0.10809
3

0.02146
2

0.06415
78

0.01802
67

0.24843

0.05908
25

0.13351
6

0.05439
33

1171.5

1443.3

4471.2

1202.8

1348.1

4002.1

2721.6

5731.7

278.47

1247

1262

1086

1026

1086

1023

1363

1344

1035
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Islamic Mutual Funds:

1. Al-Meezan Islamic Equity

Conventional Mutual Funds:

1. PICIC Gowth Fund

2. Atlas Fund of Funds

3. First Capital Modaraba Fund

4. Pakistan Strategic Allocation

5. Askari Asset Allocation Fund

6. Crosby Dragon Fund

7. 1GI Stock Fund

-0.63583

0.0004933
6

0.0001882
2

0.0002095

0.0001025
5

0.0007458
5

0.0001288
7

0.0000694
21

0.64213

0.97148

0.08769

1.2721

0.14354

0.9772

0.31041

0.32057

0.63583

0.98042

0.15221

-1.2822

0.19906

-0.9738

0.30468

0.30191

0.64213

0.04981
3

0.01421
3

0.04940
1

0.01590
5

0.04408
4

0.02389
3

0.02320
1

-0.2948

0.27961

-2.7329

0.29154

-3.0332

0.94202

-3.7935

-2.9982

181.57

335.68

28.616

609.82

39.456

415.53

76.75

117.96

0.09464
06

0.02413
76

0.23864

0.02781
76

0.10473
9

0.03371
99

0.07784
8

0.12969
5

154950
0

814590
0

51773

225920
00

117530

848250
0

400760

469070

1.009

100.9

75.51

-235.8

-155.1

59.10

-185.4

334.2
07

1129

1736

1466

1459

1771

1182

1788

1725
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8. HBL Money Market Fund 0.0000430  0.04037 0.03911 0.00585 -1.0463  24.288 0.04492 8815.4 1359 1144
41 9 1 27 18 g

Sources: Author’s own estimates.
Note: KPSS test; HO: series is 1(0), Asymptotic critical values of KPSS (1% , 5%, 10%) = (0.739, 0.463, 0.347).
JB (JarqueBera) test HO: series is normal.

Table 3: Descriptive Statistics and Pre-Estimation Tests

Companies Q-Stat (5) Q-Stat (10) Q2-stat (5) Q2-stat (10) LM-ARCH(2) LM-ARCHC(5)

Islamic Banks:

L Meesan Bank Limited 21.1043 28.9722 203615 25.5352
: (0.0007 (0.0012) (0.0010) (0.0044) 5.7456 (0.0033)  3.3721 (0.0049)
5 Bank Islami Limited 12.8874 25.2543 197.662 259.537
: (0.0244) (0.0048) (0.0000) (0.0000) 34.713 (0.0000)  29.92 (0.0000)
Conventional Banks:
. n 47.6914 56.2655 14.5042 16.4651
1. Allied Bank Limited (ABL) (0.0000) (0.0000) (0.0127) (0.0870) 6.3713 (0.0018)  2.5963 (0.0240)
. . 31.0852 49.8274 201.726 342.895
2. United Bank Limited (UBL) (0.0000) (0.0000) (0.0000) (0.0000) 36.946 (0.0000)  24.916 (0.0000)
. . 29.6891 33.6884 47.4411 61.4518
3. Habib Bank Limited (HBL) (0.0000) (0.0002) (0.0000) (0.0000) 8.526 (0.0002)  7.2015 (0.0000)
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4. Bank of Punjab Limited (BOP)

5. Bank of Khyber Limited (BOK)

6.  Muslim Commercial Bank (MCB)

7. Bank Al Falah Limited (BAFL)

8. JASBL
Modaraba’s:

1. Crescent Standard Modaraba (CSM)

2. First Elite Capital Modaraba (FECM)

3. First Equity Modarba (FEM)

4. First Fidelity Leasing Modaraba (FFLM)

5. First Habib Bank Modaraba (FHBM)

21.2046
(0.0007)

6.44225
(0.2655

79.0922
(0.0000)

32.3869
(0.0000)

8.86824
(0.1144)

123.234
(0.0000)

182.168
(0.0000)

96.9154
(0.0000)

168.696
(0.0000)

53.5309
(0.0000)

34.8242
(0.0001)

7.74746
(0.6534)

88.2642
(0.0000)

41.9724
(0.0000)

25.5218
(0.0044)

141.087
(0.0000)

222.683
(0.0000)

123.88
(0.0000)

183.697
(0.0000)

65.8267
(0.0000)

12.234
(0.0317)

68.8384
(0.0000)

547.553
(0.0000)

12.7787
(0.0255)

304.774
(0.0000)

294.862
(0.0000)

167.712
(0.0000)

80.8002
(0.0000)

226.169
(0.0000)

237.989
(0.0000)

17.2663
(0.0686)

90.9815
(0.0000)

620.656
(0.0000)

21.7468
(0.0164)

369.222
(0.0000)

466.024
(0.0000)

221.283
(0.0000)

268.929
(0.0000)

270.763
(0.0000)

355.191
(0.0000)

3.4877 (0.0308)

17.001 (0.0000)

179.86 (0.0000)

3.2486 (0.0391)

100.73 (0.0000)

84.943 (0.0000)

83.468 (0.0000)

16.041 (0.0000)

46.071 (0.0000)

70.541 (0.0000)

2.1312 (0.0593)

10.194 (0.0000)

74.874 (0.0000)

2.1616 (0.0560)

69.931 (0.0000)

39.244 (0.0000)

39.171 (0.0000)

14.403 (0.0000)

36.752 (0.0000)

32.627 (0.0000)
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10.

11.

12.

First Punjab Modarba (FPJM)

First UDL Modarba (FUDLM)

Modaraba Al - Mali MODAM)

First Pakistan Modarba (PAKMI)

First Prudential Modarba (PMI)

Standard Chartered Modaraba (SCM)

First National Bank Modarba (FNBM)

Islamic Mutual Funds:

1. Al-Meezan Islamic Equity

Conventional Mutual Funds:

1. PICIC Gowth Fund

2. Atlas Fund of Funds

114.206
(0.0000)

93.1607
(0.0000)

129.916
(0.0000)

163.175
(0.0000)

49.7846
(0.0000)

62.2428
(0.0000)

49.2485
(0.0000)

166.085
(0.0000)

342.366
(0.0000)

25.208
(0.0001)

129.129
(0.0000)

94.909
(0.0000)

143.69
(0.0000)

175.076
(0.0000)

55.2859
(0.0000)

68.7817
(0.0000)

57.2363
(0.0000)

166.443
(0.0000)

344.17
(0.0000)

26.6418
(0.0029)

103.089
(0.0000)

98.4315
(0.0000)

193.847
(0.0000)

200.353
(0.0000)

211.694
(0.0000)

23.6134
(0.0002)

116.537
(0.0000)

270.344
(0.0000)

431.787
(0.0000)

46.2975
(0.0000)

267.091
(0.0000)

112.164
(0.0000)

208.881
(0.0000)

314.033
(0.0000)

212.891
(0.0000)

48.1774
(0.0000)

232.914
(0.0000)

2 (0.0000)

431.827
(0.0000)

72.6898
(0.0000)

25.242 (0.0000)

31.003 (0.0000)

73.133 (0.0000)

56.55 (0.0000)

116.32 (0.0000)

5.7739 (0.0032)

38.811 (0.0000)

260.61 (0.0000)

430.08 (0.0000)

14.049 (0.0000)

16.95 (0.0000)

13.809 (0.0000)

34.614 (0.0000)

28.69 (0.0000)

47.512 (0.0000)

3.8753 (0.0017)

18.868 (0.0000)

138.96 (0.0000)

243.84 (0.0000)

7.1397 (0.0000)
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. . 294.644 294.768 364.019
3. First Capital Modaraba Fund (0.0000) (0.0000) 364 (0.0000)  (0.0000) 362.45 (0.0000)  205.94 (0.0000)
4. Pakistan Stratesic Allocation 20.7254 24.8942 21.458 22.6503
- parstan vtrategic Atocatio (0.0009) (0.0055) (0.0006) (0.0121) 9.9239 (0.0001)  4.153 (0.0009)
180.456 180.593 278.572 278.603
. Askari Asset Allocation F
5. Askari Asset Allocation Fund (0.0000) (0.0000) (0.0000) (0.0000) 262.9 (0.0000)  136.34 (0.0000)
6. Crosbv Dracon Fund 25.7247 32.3498 83.7995 83.81
: y Lrag (0.0001) (0.0003) (0.0000) (0.0000) 46.859 (0.0000)  18.763 (0.0000)
25.6488 28.4269 82.0526 82.1154
7. IGI Stock Fund (0.0001) (0.0015) (0.0000) (0.0000) 51.045 (0.0000)  20.539 (0.0000)
49.5273 58.0744 53.7569 58.7351
8. HBL Money Market Fund (0,000 (0,0000) (0.0000) (0.0000) 39.178 (0.0000)  16.273 (0.0000)

Sources: Author’s own estimates.

Note Q-stat (n) Ljung-Box statistics for up to nth order autocorrelation in residuals series HO: no serial correlation.
Q2-stat (Q-stat on  Squared Residual series) HO: no serial correlation.

LM-ARCH (n) Lagrange multiplier test for ARCH effect up to order n, its HO: series is not subject to ARCH effect.
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Table 4: GARCH Model Specifications

Companies Model Cst(M) AR(1) AR(Q) H ucen m
(Betal) mean(v
Islamic
Banks:
ARMA(0, 0_00009 1.1101 | 0.3473 | 0.5559 4.23860 | 0.1755
1Meezan | 0)- g ) ) ) ) “ 8 4 0.9033 | 2 63 3374.4
Bank Limited | GARCH( (0.8787 (0.000 | (0.000 | (0.000 24 (0.0000 | (0.8499 | 9
1,1) ) ' 4) 0) 0) ) )
ARMA(0, - 0.4055 | 0.2073 4.09151 | 0.9099
2Bank Islami | 0)- 2'00122 ) ) ) ) 39 43 (9)67991 1.0065 | 5 73 2882.2
Limi . . . . 4
imited GARCH( (0.1824 (0.012 | (0.000 (0.000 33 (0.0000 | (0.0000
1,1) 0) 0) ) )
) 0)
Conventional
Banks:
ARMAC(1, | 0.00015 | 0.3333 - 0.2555 | 0.2249 | 0.7642 0.2172
1.Allied Bank | 1)- 1 37 ) 2.62822 ~ 57 51 18 0.9891 ?090809(?06 75 3443.9
Limited GARCH( | (0.7972 | (0.014 (0.033 (0.095 (0.005 (0.000 69 ) ’ (0.7940 | 36
1,1) ) 4) 3)' 3) 7) 0) )
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ARMA(0, | 0.00036 0.1481 | 0.2734 | 0.7557 4.30068 (') s66
2.United 0)- 2 ) ) ) 1 6 06 1.0291 | 1 o 2060.8
Bank Limited | GARCH( | (0.5354 0.027 | (0.000 | (0.000 | 66 (00000 | 005 | 9
1,1) ) 3) 1) 0) ) ) ’
ARMA(, | - 0.0484 0.0146 0.6666 2.49370 | -
4.Habib Bank | 0)- 2'00010 58 ) ) 3 (1(')08(?3 37 1.6666 | 6 2'24215 27323
Limited GARCH( (0.187 0.000 | 0.000 | 37 (0.0000 5
(0.3698 0) (0.0945
1,1) 1) 0) 0) )
) )
ARMAQ, | - 0.0739 0.5241 | 3.4648 3.46487 | 0.4927
;'B?nlg of 0)- (1)'00178 74 ) ) (1(')5 3591 36 77 3.9890 | 7 83 3087.5
Llil;fiie | GARCH( (0.0078 (0.015 Y (0.000 | (0.000 | 13 (0.0000 | (0.2830 | 8
1,1) ) ' 7) 0) 0) ) )
ARMA(, | - 0.3409 i 3.1723 | 0.6747 | 0.5157 2.58132 | 0.0872
;fagk of 1)- 2‘00275 19 (1)'25 aa 29 67 88 1.1905 | 2 35 2893.2
yber GARCH( (0.000 0.005 | (0.001 | (0.000 |55 (0.0000 | (0.7653 | 4
Limited (0.0000 (0.000
1,1) 9) 8) 1) 0) ) )
) 0)
T Mudl ARMA(1, | 0.00040 | 0.0997 0.4159 | 0.3455 | 0.6591 542388 | 0.6139
éom‘;e‘rf 4|0 9 9 ) ) 4 36 54 1.0046 | 3 36 3378.1
Borl ! GARCH( | (0.5143 | (0.001 0.011 | (0.000 | (0.000 |9 (0.0000 | (0.5362 | 69
1,1) ) 3) 7) 0) 0) ) )
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2 Back Al ARMA(2, | 0.00046 | 11923 | 0| |14, | 07027 | 0.9655 | 0.2946 | 0.6238 498660 | | e
Fali 2)- 3 44 0.0086 | 7 33 1 15 4 0.9184 | 9 i 3275.9
Limited GARCH( | (0.5579 | (0.000 )' (0.000 (0.047 | (0.039 | (0.000 | (0.000 | 55 (0.0000 02945 9
1,1) ) 0) 0)' 4) 6) 6) 0) ) ) ’
ARMAQR, | (0513 | 00707 | 0.06412 1.2366 | 0.2498 | 0.2318 454443 | 0
9. JASBL 0)- s Jon 5 i i 1 53 07 0.4816 | 4 B 2210.2
GARCH( 01097 | (0.040 | (0.0338 (0.007 | (0.000 | (0.057 |6 (0.0000 0.9810) 9
1,1) 6) 0) 0) )
) 2) )
Modaraba’s:
1. Crescent | ARMA(1, | . 0.2233 0.6328 0.0006 | 0.2115 | 0.7963 0.0001
Standard 1)- (5)'00166 09 i 86 i 73 64 74 1.0079 2‘23397 70 909.76
Modaraba GARCH( (0.2094 (0.002 (0.000 (0.007 | (0.000 | (0.000 | 38 (0.0000 (0.9978 '
(CSM) 1,1) ) ' 3) 0) 4) 2) 0) ) ' )
2. First ARMA(Q, | - 0.2294 - 6.2521 | 0.7530 2.44254 | 0.1774
Elite Capital | 1)- (2)'00098 38 i 8'26780 i 23 35 2'96670 1.4200 | 2 18 1365.9
Modaraba GARCH( 0.1929 (0.000 (0,000 (0.140 | (0.215 (0,000 64 (0.0000 | (0.1882 | 7
(FECM) 1,1) ) 2) 0 2) 7) 0) ) )
3.First ARMA(, | . 0.2312 - 22172 | 0.2989 | 0.7949 2.74581 | 0.2351
Equity 1)- (1)'00410 07 ) (1)'35 264 i 67 52 83 1.0939 | 9 00 1998.3
Modarba GARCH( (0.0000 (0.041 (0.000 (0.437 | (0.201 | (0.000 | 35 (0.0000 | (0.1805 :
(FEM) 1,1) ) ' 1) o)' 6) 6) 0) ) )
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4. First

o ARMA(1, 0.1888 23531 | 0.5559 | 0.7540 2.44753
Eliig 1)- 8'00046 37 (7)‘75846 ) 65 03 31 1.3099 | 7 2’70660 1852.1
Modaraba ?SRCH( (0.4980 ;(;.001 (0.000 (6(;.124 ;(;.116 é(;.ooo 34 ;o.oooo (0.55% 7
(FFLM) ’ ) 0) )
5. First ARMA(Q, | - - 0.4704 | 0.2916 | 0.7883 3.03207 |
Habib Bank | 0)- 2'00016 2'32820 i i 32 13 34 1.0799 | 5 (5)'01805 2529.3
Modaraba GARCH( (0.046 | (0.000 | (0.000 | 47 (0.0000 1
0.8009 | (0.000 0.6889
(FHBM) 1,1) ; f)) 0) 4) 0) ) §
6. First ARMAQ, | . - 1.5135 | 1.7517 | 0.7525 2.12825 |
Punjab 1)- 2'00032 gfoeo (7);95748 i 94 39 82 25043 | 8 8'60030 1619.9
Modarba GARCH( (0.685 | (0.673 | (0.000 | 21 (0.0000 1
0.4318 | (0.051 0.000 0.8830
P 1) | 0 0 9 o |0 ) |
7. Tirst ARMA(, | 0.00147 | 0.2137 - 3.8819 | 0.6138 | 0.6995 2.34667 |
UDL 1)- 6 41 264918 i 82 65 83 1.3134 | 2 2‘80046 1825.6
Modarba GARCH( | (0.0518 | (0.051 (0.000 (0.346 | (0.196 | (0.000 | 48 (0.0000 0.9767 3
(FUDLM) 1,1) ) 8) 0)' 8) 1) 0) ) ) .
ARMA(, | . - 0.0006 | 1.0000 | 0.6518 2.33092 | 0.1925
8. Modarab | 0)- (6)'00214 2'53011 i i 53 00 09 1.6518 | 0 19 1164.2
a Al - Mali | GARCH( 01052 | (0.000 (0.147 | (0.000 | (0.000 | 09 (0.0000 | (0.0129 | 8
(MODAM) | 1,1) ) : 0)' 0) 1) 0) ) )
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9. First | ARMA(1, ;) 00002 | 00370 - 0.0004 | 1.0000 | 0.7278 2.23949 | 0.0391

Pakistan 1)- o 44 i 0.4037 | 65 00 23 1.7278 | 3 53 944.47

Modarba GARCH( (0.9736 (0.589 42 (0.549 | (0.041 | (0.000 | 23 (0.0000 | (0.2643 | 9

(PAKMI) 1,1) ) : 5) 0.0000 5) 0) 0) ) )

10. First | ARMA(Q, | 0.0572 | 19.9465 | 0.3204 0.0599 | _ 0.0572 19.9465 | 0.3204

Prudential 1)- 2‘00041 64 77 57 i 1 (1)'60004 64 0.0568 | 77 57 2055.8

Modarba GARCH( (0.8448 (0.301 | (0.0935 | (0.237 (0.902 (0.844 (0.301 | 48 (0.0935 | (0.2371 | 6

(PMI) 1,1) ) ' 6) ) 1) 6) 8)' 6) ) )

11. Standard | ARMAQ, | . - 1.4155 | 0.5131 | 0.5435 2.85752 | 0.0671

Chartered 0)- (5)'00002 (8)'62505 i i i 06 22 66 1.0566 | 7 54 3185.3

Modaraba GARCH( (0.023 | (0.005 | (0.000 | 88 (0.0000 | (0.8958 | 2
(0.9562 | (0.000

(SCM) 1,1) ) ' 0)' 5) 6) 0) ) )

12. First -

_ ARMA(1, | 0.00047 | 0.2119 0.1497 | 0.2051 3.01914 | 0.0258
E::lf“al 1)- 4 30 ) (1);5038 ] 25 77 2‘28649 1.0701 | 6 35 1665.8
Modarba(FN ?SRCH( ;0.4583 22.101 (0.000 (2(;.274 (1(;.001 (0.000 39 go.oooo 50.9091 8
BM) ’ 0) 0)

Islamic Mutual

Funds:

1.Al- ARMA(0, | 0.00064 0.7742 | 1.0000 | 0.3811 2.43086 | 0.5260

Meezan 0)- 2 i i i i 75 00 25 1.3811 | 3 24 3336.1
Tslamic GARCH( | (0.0109 (0.055 | (0.000 | (0.006 | 25 (0.0000 | (0.4583 | 5
Equity 1,1) ) 9) 0) 2) ) )
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Conventinal
Mutual
Funds:
ARMA(1, | 0.00056 | 0.0542 0.3939 | 1.0000 | 0.4842 2.47376 01764
1.PICIC 0)- 4 82 ) B 64 00 60 10.484 | 4 8:3» 5107.5
Gowth Fund | GARCH( | (0.0025 | (0.046 (0.395 | (0.000 | (0.027 | 26 (0.0000 03077 6
1,1) ) 9) 2) 0) 0) ) ’
ARMA(0, | 0.00073 0.1162 | 0.8520 | 0.6668 2.32249 (_)3035
2.Atlas Fund | 0)- 9 ) ) ) 67 85 81 15189 | 8 o 4995.0
of Funds GARCH( | (0.0000 (0.122 (0.132 (0.000 66 (0.0000 (0.4202 3
1,1) ) 5) 7) 0) ) ) ’
3.First ARMA(, | 0.00013 | 0.0933 0.0309 | 1.0000 | 0.6582 2.49154 | 0.0869
Capital 0)- 4 929 49 00 54 1.6582 | 0 12 4485.0
Modaraba GARCH( | (0.2688 | (0.001 ) B (0.000 | (0.001 (0.000 54 (0.0000 | (0.0038 | 2
Fund 1,1) ) 9) 0) 8) 0) ) )
4.Pakistan ARMA(, | 0.00093 | 0.4294 ;)3332 0.0862 | 0.4906 | 0.6508 3.11416 | 0.5031
Strategic 1)- 4 79 6.2 B 78 38 67 1.1415 | 3 53 5602.0
Allocation GARCH( | (0.0000 | (0.071 (0.176 (0.002 | (0.000 | (0.000 | 05 (0.0000 | (0.2696 | 5
Fund 1,1) ) 0) 3)' 7) 0) 0) ) )
5.Askari ARMA(0, | 0.00010 0.0402 | 1.0000 | 0.5932 2.35441 (_) 1184
Asset 0- 17 ) ) ) 89 00 34 15932 | 3 o5 4013.6
Allocation GARCH( | (0.1727 (0.000 | (0.000 | (0.000 | 34 (0.0000 (0.0007 2
Fund 1,1) ) 0) 0) 0) ) ’

)
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ARMA(1, | 0.00046 | 0.0256 0.0111 | 1.0000 | 0.8348 2.11245 (') 0378
6.Crosby 0)- 8 51 i ) 46 00 61 1.8348 | 9 50 4781.5
Dragon Fund | GARCH( | (0.0275 | (0.224 (0.879 | (0.000 | (0.000 | 61 (0.0000 | ) 1so5 | 6
L1 ) 5) 1 0) 0) ) )
ARMA(1, 0.9831 0.0000 | 1.0000 | 0.8727 2.08853 | 0.0820
7. 1GI Stock | 1)- 8300000 (1)'79925 88 ) 00 00 02 1.8727 | 1 35 2595.7
Fund GARCH( | (2293 | (0.000 (0.000 (1.000 | (0.000 | (0.000 | 02 (0.0000 | (0.0667 | 1
L1 ) 0) 0) 0) 0) 0) ) )
o HBL ARMA(1, | 0.00029 | 0.0564 0.0110 | 0.6174 | 0.2274 2.00193 | 2.3591
Money 0)- 2 25 i ) 28 23 36 0.8448 | 6 31 23107
Markot Fund | GARCH( | (0.2070 | (0.927 (0.929 | (0.871 | (0.943 | 59 (0.0000 | (0.8395
L1 ) 7) 2) 3) 2) ) )

Sources: Author’s own estimates.

Note: Q-stat (n) Ljung-Box statistics for up to nth order autocorrelation in residuals series HO: no serial correlation.

Q2-stat (Q-stat on Squared Residual series) HO: no serial correlation.
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Table 5: Post-Estimation Tests through Residual Analysis

Companies

Q-Stat (5)

Q-Stat (10)

Q2-stat (5)

Q2-stat (10)

LM-ARCH(2)

LM-ARCH(5)

Islamic Banks:

1. Meezan Bank Limited

2. Bank Islami Limited
Conventional Banks:

1.  Allied Bank Limited (ABL)

2. United Bank Limited (UBL)

3. Habib Bank Limited (HBL)

4. Bank of Punjab Limited (BOP)

5. Bank of Khyber Limited (BOK)

6.  Muslim Commercial Bank (MCB)

2.47024
(0.7809)

6.18137
(0.2889)

4.83084
(0.1846)

6.65192
(0.2478)

1.41359
(0.8418)

4.51682
(0.3405)

1.83355
(0.6076)

9.27998
(0.0544)

5.75177
(0.8356)

16.0704
(0.0976)

9.41293
(0.3086)

8.69958
(0.5608)

2.35113
(0.9846)

9.62457
(0.3817)

6.87807
(0.5498)

11.5447
(0.2402)

0.839804
(0.8399)

3.22009
(0.3589)

3.40224
(0.3336)

1.71353
(0.6339)

0.189914
(0.9792)

0.95549
(0.8120)

0.87315
(0.8319)

1.96539
(0.5796)

1.21893
(0.9964)

10.5198
(0.2304)

5.21645
(0.7342)

3.29425
(0.9145)

0.414216
(0.9999)

1.30123
(0.9955)

1.20251
(0.9966)

3.83841
(0.8714)

0.22486 (0.7987)

0.06347 (0.9385)

0.9131 (0.4015)
0.20904 (0.8114)
0.039464
(0.9613)

0.27851 (0.7569)

0.21023 (0.8104)

0.2535 (0.7761)

0.17349 (0.9725)

0.64243 (0.6674)

0.6726
(0.6443)

0.34869 (0.8832)
0.037432
(0.9992)

0.19983 (0.9626)

0.18131 (0.9697)

0.40093 (0.8484)
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7.

8.

Bank Al Falah Limited (BAFL)

JASBL

Modaraba’s:

1.

Crescent Standard Modaraba (CSM)

First Elite Capital Modaraba (FECM)

First Equity Modarba (FEM)

First Fidelity Leasing Modaraba (FFLM)

First Habib Bank Modaraba (FHBM)

First Punjab Modarba (FPJM)

First UDL Modarba (FUDLM)

Modaraba Al - Mali MODAM)

4.47055
(0.0344)

5.82397
(0.1204)

3.70233
(0.2954)

5.00834
(0.1711)

4.21107
(0.2395)

5.91461
(0.1158)

8.00779
(0.0912)

6.09298
(0.1071)

4.55249
(0.2076)

8.14691
(0.0863)

9.48279
(0.1481)

14.6232
(0.0669)

7.31738
(0.5028)

13.6112
(0.0924)

11.8436
(0.1583)

13.6809
(0.0904)

12.2352
(0.2003)

7.76936
(0.4563)

7.36496
(0.4978)

10.1936
(0.3350)

1.80961
(0.6128)

8.84966
(0.0313)

2.25666
(0.5208)

5.45832
(0.1411)

0.693368
(0.8747)

6.90754
(0.0749)

0.444727
(0.9308)

0.409606
(0.9382)

3.3254
(0.3441)

2.17676
(0.5365)

2.49051
(0.9621)

10.3444
(0.2416)

3.52087
(0.8975)

6.52198
(0.5889)

2.1815
(0.9749)

10.9599
(0.2039)

0.719136
(0.9994)

0.706462
(0.9995)

5.47049
(0.7063)

3.62138
(0.8895)

0.56126 (0.5706)

3.7037 (0.0249)

0.52665 (0.5907)

1.6151 (0.1994)

0.15419 (0.8571)

1.7068 (0.1819)

0.003572
(0.9964)

0.081095
(0.9221)

0.85906 (0.4239)

0.50835 (0.6016)

0.38531 (0.8591)

1.7315 (0.1245)

0.43695 (0.8229)

1.1931
(0.3104)

0.14307 (0.9821)

1.4426
(0.2061)

0.088744
(0.9940)

0.08215 (0.9950)

0.71389
(0.6131)

0.4473
(0.8154)
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9. First Pakistan Modarba (PAKMI)

10. First Prudential Modarba (PMI)

11. Standard Chartered Modaraba (SCM)

12. First National Bank Modarba (FNBM)
Islamic Mutual Funds:

1. Al-Meezan Islamic Equity
Conventional Mutual Funds:

1. PICIC Gowth Fund

2. Atlas Fund of Funds

3. First Capital Modaraba Fund

4. Pakistan Strategic Allocation

5. Askari Asset Allocation Fund

4.65447 10.8896
(0.1989) (0.2080)
432781 7.12343
(0.1148) (0.4161)
5.18698 10.0675
(0.2686) (0.3450)
2.1705 5.30199
(0.5377) (0.7248)
1.66837 2.51609
(0.8928) (0.9906)
0.732999  2.9019
(0.9471) (0.9680)
6.46039 9.17479
(0.2639) (0.5155)
0.51586 0.667076
(0.9719) (0.9998)
3.28193 7.45203
(0.3501) (0.4887)
0219175  0.227388
(0.9988) (0.9999)

5.64428
(0.1302)

1.61274
(0.6565)

1.58463
(0.6628)

2.69403
(0.4412)

0.033633
(0.9983)

0.0292509
(0.9986)

0.255471
(0.9681)

0.00396
(0.9999)

0.204837
(0.9768)

0.005885
(0.9998)

13.0968
(0.1085)

2.33149
(0.9691)

3.9453
(0.8620)

4.62835
(0.7964)

0.07213
(0.9999)

0.0543021
(1.0000)

0.655089
(0.9996)

0.008433
(1.0000)

0.411946
(0.9999)

0.0123919
(1.0000)

1.3115 (0.2699)

0.38346 (0.6816)

0.37909 (0.6846)

0.19564 (0.8223)

0.0072224
(0.9928)

0.0047341
(0.9953)

0.027575
(0.9728)

0.00083 (0.9992)

0.030746
(0.9697)

0.0010773
(0.9989)

1.2841
(0.2684)

0.32686 (0.8970)

0.32856 (0.8959)

0.54925 (0.7390)

0.0066924
(1.0000)

0.0058444
(1.0000)

0.051268
(0.9984)

0.000787
(1.0000)

0.041129
(0.9991)

0.0011676
(1.0000)
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6. Crosby Dragon Fund

7. 1GI Stock Fund

8. HBL Money Market Fund

1.25405
(0.8691)

0.77856
(0.8545)

5.18266
(0.2690)

3.32168
(0.9501)

1.90038
(0.9839)

16.2744
(0.0613)

0.0140749
(0.9995)

0.154649
(0.9845)

1.08557
(0.7805)

0.0260466
(1.0000)

0.263326
(0.9999)

11.7045
(0.1648)

0.002696
(0.9973)

0.028239
(0.9722)

0.16124 (0.8512)

0.0028055
(1.0000)

0.031108
(0.9995)

0.22823 (0.9501)

Sources: Author’s own estimates.
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Table 6: Statistics of Return to Risk Ratio (RRR)

List of Institutions Return/Risk

Islamic Banks:

1. Meezan Bank Limited -0.01543402
2. Bank Islami Limited -2.42896278
Conventional Banks:

1. Allied Bank Limited 0.56194419
2. United Bank Limited 0.63945534

Habib Bank Limited -0.987195399

4. Bank of Punjab Limited -1.752583393
5. Bank of Khyber Limited -1.904863717
6.  Muslim Commercial Bank 1.499549893
7. Bank Al Falah Limited -0.362255842
8. JASBL -1.848990025
Modaraba’s:

1. Crescent Standard Modaraba (CSM) -0.181580114
2. First Elite Capital Modaraba (FECM) 0.070356137
3. First Equity Modarba (FEM) -0.683951194
4. First Fidelity Leasing Modaraba (FFLM)  -0.174941109
5. First Habib Bank Modaraba (FHBM) -0.340246286
6. First Punjab Modarba (FPJM) -0.033644304
7. First UDL Modarba (FUDLM) 0.433094149
8. Modaraba Al - Mali (MODAM) -0.007973902
9. First Pakistan Modarba (PAKMI) 0.033306215
10. First Prudential Modarba (PMI) -0.057815656
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11. Standard Chartered Modaraba (SCM) 0.010722533
12. First National Bank Modarba (FNBM) 0.455446886
Islamic Mutual Funds:

3. Al-Meezan Islamic Equity 0.103610807
Conventional Mutual Funds:

1. PICIC Gowth Fund 2.847670111
2. Atlas Fund of Funds 6.20337721

3. First Capital Modaraba Fund 1.358936996
4. Pakistan Strategic Allocation 10.42218966
5. Askari Asset Allocation Fund 1.832831709
6. Crosby Dragon Fund 1.177338496
7. 1GI Stock Fund 0.023430625
8. HBL Money Market Fund 27.55667033
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ABSTRACT

This paper discusses Islamic principles and how they can
help in achieving efficiency along with equity in a market
system. We start with the concept of ‘human welfare’ in
Islam and show that how it is distinct from the concept of
welfare in western social sciences. The difference comes
from the worldview. This difference is not trivial. It has
important implications on human behavior and choices.
Belief in perfect accountability and absolute justice helps in
achieving ethical behavior even when it cannot be codified
or made compulsory by law. After presenting the basic
framework of welfare, we present how Islamic principles
can systematically help to achieve equitable distribution of
resources within a market system. We discuss the
institution of Zakat and how it will incorporate
diminishing marginal utility of wealth and also achieve the
objective of circulation of wealth and utilization of idle
resources. We also present labor market dynamics in an
Islamic economic framework. We show how labor force
participation, human capital development and technical
progress can be achieved in an Islamic economic
framework. Lastly, we discuss the effects of Zakat in the
Islamic economic framework.
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1. Introduction

Purpose behind human existence is one of the basic questions in philosophy.
Centuries ago, pioneer philosophers used to study and discuss ‘why we exist’,
but after renaissance in Europe and revolt against Church, social philosophers
came to the front and raised issues of society and left study of ‘why we exist’.
Descartes said: “I exist, therefore I am’. Then, modern science developed,
material life improved and economics became just the study of material
progress and how we can achieve it.

However, the world today represents stark realities about material
progress. On one hand, there are millions of people in abject poverty whereas;
a small minority has majority ownership over resources. Recklessness caused
in the overall buildup of financial system in particular and socio-economic
systems in general by individuals’ self-centric economic choices is not
considered possible in large body of rational expectations based modern
economic theory and literature. We ignored the greed of individuals working
inside financial institutions and the consumers who may fall prey to excessive
advertising, consumerism and interpersonal material comparisons. All these
tendencies are naturally present in any human. The problem is caused by the
void which exists in a self-centric pursuit guided by material rationality alone.
This problem becomes more complex since this material self-pursuit is
bounded only by some particular legal restrictions.

Calling for stronger institutions could be a right policy advice. But,
achieving that would necessarily involve strengthening the value system and a
binding force that encourages ethical behavior in society. That is where, role
of a conditioning mechanism is very important. It could be law or belief in a
shared philosophy that can give birth to a credible social contract. What will
turther help is having such a comprehensive doctrine that not only helps in
coming up with a stable social contract but that can also define the purpose of
human existence so that the social contract and its values/principles will not
be operative only in particular situations, rather they will become part of
society’s core values at the micro level. Islam as a comprehensive doctrine not
only offers basis of such a social contract, but also defines the purpose of
human existence. However, we confine the discussion in this paper to only
analyze its economic principles which is a component of its social philosophy.

Islam does not necessarily define mutually exclusive ethical principles
in contrast with the secular ethics. However, the set of ethical principles in
Islam is mutually exhaustive because of its worldview and belief system.
Secular ethics is not absolute, rather it is relative. Unless it is codified, a secular
society has no reason or guiding mechanism to nurture the good virtues among
human beings. Hence, it is no surprise that famine, death from hunger and
debt enslavement is a fact of life for the people in poor countries. It is not
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because we have scarce resources as a whole, but because the distribution of
resources is inequitable. Nobel Laureate, Sen (1983) did research on famine
in Bengal and he argued that the famine was not caused from the lack of
resources. It is also striking to note that the world agriculture produces 17%
more calories per person today than it did 30 years ago, despite a 70% increase
in the population (Pingali, 2002).

In this backdrop, we attempt to show how Islamic principles in the
Islamic economic framework can help in achieving egalitarian economic
objectives by influencing and guiding the preferences and choices of humans
who believe in and embrace the value system of Islam. The paper proceeds as
follows. In Section 2, we present the human welfare function in Islamic
episteme. Section 3 discusses the income function of an individual household
in an Islamic economic framework. Section 4 discusses the consumption
function and how different functional forms can incorporate self-interest with
socially desirable and ethical choices. Section 5 discusses the labor market in
Islamic economic framework with equilibrium and comparative static analysis.
In Section 6, we present the profit function for equity financed firms in Islamic
economic framework. Finally, Section 7 presents Zakat function and its
economic effects.

2. Human Welfare Function in Islamic Framework

Sadeq (1987) explains that Islam emphasizes the achievement of human
welfare which is more comprehensive than economic welfare. Chapra (1999)
also explains that while economic development is indispensable, it is not
sufficient to realize overall human well being by default.

In recent years, even the western concept of development has
recognized the wider dimensions of human development and the role of
institutions (Mirakhor & Askari, 2010). However, human welfare in Islam
encompasses economic welfare, but comprises much more than that. The
achievement of human welfare is sought in both aspects of human life, i.e.
worldly life and eternal life hereafter. Hence, the human welfare function can

be represented by:
Wi, = f (aW,, a"™W,) - (1)

Here, Wi, is total human welfare in both aspects of human life, W is human
welfare in worldly life and W. is human welfare in eternal life hereafter.

We can further explain this function to define W, and W.. Both these
functions are defined as follows:

W.=1{(Z,) - (2)
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Here, Z. is a vector of variables which belong to the category of ‘individual
specific positive utility gaining choices’.

The constraint set which is a union of three sets is defined as follows:
CS = { Cworhip} U { Cself} U { Csociety} U { Cpeople} - (3)

Cuwormip = {five times prayers, one month fasting, obligatory charity, hajj
pilgrimage once}

Cuar = {Acts which harm a person’s own ethical and spiritual existence}
Clociery = {Acts which harm society and its institutions}
Chreopte = {Acts which harm other people, their rights, freedom or property}

Hence, Islam does not deny individuals to fulfill their specific desires
which they can achieve in career, marriage, family life, business, eating variety
of food, wearing variety of clothes, travelling and fine arts, for instance. It also
does not deny temporary indebtedness to achieve these things which can help
smooth the intertemporal consumption in this world.

Where Islam does intervene is in identifying for our own benefits the
ills in potential acts which may harm us and/or the society and hence reduce
the overall human and societal welfare. It is possible that we feel temporary
satisfaction in some potential acts, but their long term impact on our spiritual
and ethical existence and collective impact on society may reduce the overall
human and societal welfare. We can define the eternal life welfare function as
follows:

We = f(ZE) - (4)

Here, Z. is a vector of variables which belong to the category of
‘following Allah’s commands which will bring non-decreasing positive utility
gain in life hereafter’. These commands do not segregate a human’s life in two
compartments. Rather, these commands help the humans to live this worldly
life in the best possible manner of obedience to Allah and while being
responsive and sensitive to the duties that they have to carry out in different
roles of life.

Eternal life has no constraint set. Hence, unlike the usual constraints
in economics which limit the optimum value of a function, our constraint sets
in the worldly life are welfare maximizing in the long run for individuals. The
worship set also reinforces the commitment not to violate the other three sets
of constraints. The last three constraints which belong to the category of
Huquq-ul-Ibaad are necessary conditions for welfare maximization of an
individual. When they are not violated by individuals, the society also benefits.
Islam emphasizes that humans should embrace spiritual rationality as a
compliment to material rationality so as to achieve total human welfare.

156 International Journal of Islamic Economics and Finance Studies



JISEF

The achievement of lasting happiness and non-decreasing positive utility will
only happen through maximizing both the functions, especially the eternal life
function. For ensuring no corner solution, we shall have both W, >0 and W.
>0.

Plus, Islam requires people to live modest but decent lives and fulfill
their own needs and family needs. Islam does not permit monasticism and
does not encourage celibacy. Hence, W not only shall be positive, but also
achieve a threshold ‘w’ where the ‘w’ represents welfare from minimum level
of standard of living that qualifies as balanced standard of living within bounds
of Islamic injunctions without lavishness and violating the constraint sets.

The constraints of the life may sometimes require a tradeoff between
the two functions. In such instances, the trial is to choose the right path
ordained by Allah so as to achieve the maximum human welfare in the eternal
life. This concept is captured by the condition ‘a™>1". Things that we enjoy in
this world will be replaced by similar things in afterlife, but they will provide
much more utility and they will neither be finite nor will our satiation at any
time will have binding constraints.

Income Function in Islamic Economic Framework for Households
Income function of an individual 1 can be represented by:
It = WLt + E(ﬂt) + T'A - (5)

Here, r’ is rent on physical asset holdings ‘A’. Market wage is ‘W’ and
labor supply is L;. L; is expected to be higher than in a capitalist economy as
we show later. The reason is that the feasible income sources in an Islamic
economic framework will not allow a perpetual income source which is a direct
function of past accumulated wealth.

E(m,) is income from direct and indirect participation in
entrepreneurial activities for individual 7’ in time period ‘t’. For an individual,
E(m,) can be functionally represented as:

E(m,) = X, pjm; ---(6)
Provided that 0 < p; < 1.

Here, p; is the ex-ante profit sharing ratio in project " agreed for time
period ‘¢’ at time period ‘t-1". 7; is the profit in project 7. If a person is sole
entrepreneur in some project §, then, p; will be equal to unity.

Following will be the welfare constraints on income sources to avoid.
a) Bribery (Al-Baqarah: 188).
b) Usurping others’ property (Al-Baqgarah: 188).
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¢) Fraud (Al-Imran: 161).

d) Stealing and robbery (Al-Maida: 38).

e) Income from sources of vulgarity (Al-Noor: 19).

f) Gambling (Al-Maida: 90).

g) Wine and through analogical deduction all such businesses (Al-Maida: 90).
h) Interest (Al-Bagarah: 275).

3. Consumption Function in Islamic Economic Framework

As per the human welfare function given above, the consumption function
will be a part of overall human welfare function. Itis an empirical observation
that people desire to have smooth consumption through their lifetimes.
Lifecycle income hypothesis by Modigilani & Brumberg (1954) and
permanent income hypothesis by Friedman (1957) try to explain this. Both
negate the argument by Keynes (1936) that average propensity to consume
falls as income rises. The observed and logical preference for intertemporal
consumption smoothening, balanced consumption bundles, variety and
aspiration to have better and more consumption possibilities with rise in
purchasing power are things that do not go against Islamic principles. But,
rather than complimenting humans in their animalistic instincts to keep
having one-eyed focus on material well-being only, Islam inculcates piousness,
kindness, cooperation and communal responsibility in humans. In some
instances, Islam guides explicitly to avoid extravagance, lavishness and using
certain products and services which harm a human’s ethical existence and well
being either individually and/or harm the society in the process.

Functional representation of this discussion can make use of the
following functional forms:

1. Leontief Perfect Compliments
2. Second Party Preferences

3. Family or Relational Utility

4. Lexicographic Utility

Using Leontief function, we may have a composite choice
representing some socially desirable behavior like altruism and other
consumption choices representing material goods bundles. Unless the person
spends on socially desirable activities along with spending for own
consumption, his/her utility will not move to higher indifference curve.

Mathematically,
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U(x,y) = min(x X, BY) -—(7)

Here, X’ may represent ‘material consumption bundles’ and ‘y’ may represent
‘socially desirable choices’.

In second part preferences, utility function may be represented as:
U= U(x;yi, Up) ---(8)

Here, person 1 and § are different. We can include scores of other
people’s utility as parameters. This functional form is richer as it can help in
endogenizing the utility functions of others. Even if scarcity in material
resources is a problem to cope up with, one way is to selfishly choose
consumption bundles to the extent of seeking exclusivity and satisfying self-
esteem with Veblen goods. The other way is to cope up with scarcity in a
shared and socially responsible way. Doing this requires incentives which our
human welfare function incorporates.

In family or relational utility, we can express utility as:
U= Ui(xy:) + X}y 1U; )

Here again, person 1" and § are different. We can include scores of
other people’s utility function as parameters. ‘ry measures closeness of relation.
This closeness will depend upon relational, emotional, social and communal
closeness between person 1" and §. Islamic principle of brotherhood and
equality can further boost the value of ‘" beyond just family relations.

Family system of Islam brings social capital into existence. It ensures
empathy and responsibility. It brings a lasting and durable social safety net.
Islamic injunctions regarding how to treat orphans ensure social security for
individuals with special circumstances. Furthermore, the inheritance laws
ensure that the wealth of the deceased is distributed widely among the
members of the family of the deceased and this permanently and systematically
ensures doing away with concentration of wealth in every generation.

Finally, in lexicographic utility function, Zaman (2005) gives a
proposal to take the basic utility function of human beings as a lexicographic
ordering. In his model, every bundle of goods x, is evaluated using two
functions (U(x),V(x)). Given bundles of goods x and y, comparison between
them is done first on the basis of U(x) and U(y). If U(x)>U(y), then x is
preferred to y. If U(x)=U(y) then comparison is done by looking at the second
component of the utility function, with x being preferred to y if V(x)>V(y).

According to Zaman (2005), ‘U’ is interpreted as the basic needs
function. ‘U’ will have certain properties to conform to this interpretation. It
should have satiation points beyond which additional goods will not add
utility. In addition, it should be sensitive only to certain types of goods (basic
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needs) and insensitive to other types (luxuries). In his framework, a person is
poor when he has a commodity bundle x such that U(x)<U*. He states Pareto
Principle in Lexicographic form as follows:

An allocation (x1,X3,...,Xa) of commodity bundles to individuals with
utility functions (U;, V) for i=1,2,...,n is socially preferable to an alternative
allocation (y1,y2,..,yn) if either (a) Ui(x;) > Ui(y;) for all i, with strict inequality
for at least one i, or (b) Ui(X;) = Ui(y:) for all i, and Vi(x;) > Vi(y;) for all i with
strict inequality for at least one i.

3.1. Welfare Constraints on Consumption

Islamic principles discourage Jsraaf (extravagance even in lawful things) and
Tabzeer (consumption in unlawful things like liquor, for instance). Islamic
principles encourage modesty and balance. Islam encourages spending on
society with directives for charity. Allah promises great rewards for charity.
Belief in afterlife expands the decision making horizon for a consumer and the
consumer is promised compound increase in utility for forgone consumption
and charity payments in this world after fulfilling one’s own needs.

In addition to that, Islamic principles discourage indebtedness unless
it is ‘necessary’. That is why; provision of a loan is a non-compensatory act in
Islam. However, for consumption smoothening motive, the consumer could
borrow if needed. Apart from functional distribution of income from the
production process, the purchasing power of the poor is complimented with
Zakat and Waqf. Inheritance distribution and public sector transfer receipts
from Wagqf will also play the role of providing income support to the deserving
people in society. A person will be eligible for these income support programs

provided:
C;>1+W,; ---(10)

Here, C; consumption of individual 7, I; is income of individual 1" and W; is
wealth of individual 7.

4. Labor Market Equilibrium in Islamic Economic Framework
Labor Supply Function

Now, we take labor supply function. Let the labor supply function be
represented by:

NS = ay— NW +w —TR —-(11)

Here, NS is labor supply, NW is net wealth after Zakat payment, w is market
wage per unit of labor employed, TR is transfer receipts and ay is the catch all
term for all other variables.
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ONS . . . . .
We can see that ——— is negative. Hence, increase in wealth will decrease labor

supply. We will show later how NW will be a decreasing function because of
Zakat and hence, labor supply is expected to be positively influenced by Zakat.
Increase in labor force participation will also increase the total income accruing
to laborers. It will also increase consumption and saving as both are function
of income along with other factors.

4.1. Labor Demand Function

Now, we move to labor demand function. Let the labor demand function be
represented by:

ND = a; —w -—-(12)

Here, ND is labor demand, w is market wage per unit of labor employed and
a, is the catch all term for all other variables like productivity and capital stock.

4.2. Labor Market Equilibrium & Comparative Statics

Now, we show what happens in equilibrium. In equilibrium, ND=NS.

ay—NW+w~—-TR=a; —w ---(13)
2w = a; —ay+ NW + TR ---(14)

w = %{a1 —ay+ NW + TR} —-(15)
Equation for equilibrium level of employment is obtained by:

N=a —w --- (16)

N = a; —2{a; —ao + NW + TR} —-(17)

N = 2a1—{a1—a20+NW+TR} L (18)

N = a1+a0—2NW—TR - (19)

N = a1+a0—2NW—TR - (20)

oON . . . .
It can be seen that Sy is negative. Hence, decrease in wealth will
ON

increase the equilibrium level of employment. While Pa;

increase in productivity and capital stock will increase the equilibrium

is positive. Hence,

ow . .
employment as well. Also note that — is positive.
daq

Hence, the Islamic economic framework will have the incentive in the
form of higher wages for productivity enhancement from human capital
development. Firms will also be encouraged in that system to invest in human
capital because the barriers to entry in industries will be removed by

International Journal of Islamic Economics and Finance Studies 161



JISEF

disallowing fixed compensation to money capital. It will enhance the
circulation of wealth and encourage widespread entrepreneurial culture. It will
increase the numbers of firms and boost competition.

5. Producer Behavior in Islamic Economic Framework
5.1. Firms in Islamic Economic Framework

Amin et al. (2003) explains that in Islamic framework, it is assumed that
economic agents are guided by Islamic values. Thus, an Islamic producer
would be expected to treat the resources at his command as a trust and the
production of goods as a duty and he will base his production decisions on the
concept of ‘Maslaha’. The author opines that a producer in an Islamic market
could still be profit-driven; but, being governed by the Islamic principles, the
producer’s valuation of economic costs will be modified. Hence, the producer
will internalize the externalities in its utility and cost functions.

Discussing the goal of the firm in an Islamic economic framework,
Hasan (2002) argues that it is important to understand what is being
maximized, how, and for what purpose. He cites examples and concludes that
maximizing survival, employment, equity, or the pleasure of God would
probably be welcome to most of the people. Hence, according to the author,
maximizing behavior in Islamic economics is admissible.

The author opines that if the firms fulfill their Islamic duties towards
the consumers, the employees, and the society in general in arriving at their
total revenue curves, then profit maximization is not objectionable. He argues
for internalizing social costs and benefits.

In mathematical modeling of a firm’s behavior, Metwally (1997)
describes an Islamic firm as one that would seek the maximization of utility
which is a function of the amount of profits and the amount of spending on
charity or good deeds. The author suggests using utility as a broad function
which includes net profits as well as charity as parameters. However, the
amount of profit would, after the payment of all imposed taxes (Zakat and
other dues) be no less than a minimum level which is ‘safe’ to keep the firm in
business.

In another mathematical formulation, Bendjilali & Taher (1990)
argue that even in imperfect market structures like monopoly, if the
monopolist is concerned about the social welfare, then he will be willing to
partially sacrifice his profits in order to attain efficiency and minimize social
welfare loss.

Hence, it could be appreciated that several authors have emphasized
on the ethical and spiritual rationality in the firm’s behavior. In a value neutral
framework, there is no cap or mechanism to solve problem of a human’s greed.

162 International Journal of Islamic Economics and Finance Studies



JISEF

In fact, a value neutral framework provides a cover to follow, pursue, harness
and practice greed. On the other hand, Islam addresses hearts and first of all,
it purifies the heart, encourages compassion, responsibility and gives concepts
of shared responsibility and afterlife accountability.

5.2. Debt Versus Equity Financing: Condition of Preference
5.2.1. User Cost of Capital

Mainstream economics defines physical capital stock as things that are
‘produced means of production’. In a market economy, physical capital stocks
are either traded or rented. But when it comes to the price of capital, the user
cost of capital is used, which is credited to Jorgenson (1963).

uc = pp(r+d) ---(21)

Here, uc is user cost of capital, py is purchase price of capital stock, r is real
rate of interest and d is the depreciation rate.

In the intertemporal transfer of money in the loanable funds market,
interest is legally regarded as the price of capital. However, it does not answer
the philosophical and deep question of Thomas Aquinas as to what is the right
price of money.

The contemporary view takes interest based financial intermediation
as a given and exogenous. Given the existence of interest based financial
intermediation, real interest is used as price of use of physical capital stock
with opportunity cost concept. If $1,000 earns 10% rate of interest in bank
account, then $1,000 invested in machinery should yield at least 10% for
justification of efficient allocation of resources. But, the legal, moral and
philosophical basis of ‘interest based financial intermediation’ still needs
justification.

5.2.2. Condition of Preference for Leverage
Modigliani & Miller (1963) argued that value of a levered firm is greater than

the value of an unlevered firm. The difference in value comes from the tax
benefit accruing to a levered firm. But, they ignored the bankruptcy costs and
the case where even if a company is solvent, the economy may go through a
recession. Furthermore, if this tax benefit is provided to an unleveled firm by
treating dividends to be tax deductible; then, value of a levered firm may cease
to have any greater value than an unlevered firm.

In a financial system which allows interest based debt finance, firm’s
condition of preference for debt over equity financing will be given by the
tollowing rules.
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Over the planning horizon, prefer debt if:
kyD < {pjnj} wherej=1,2,..., n.
Prefer equity financing if:

kyD > {pjnj} wherej=1,2,..., n.

5.3.  Profit Function of a Non-Leveraged Firm in Islamic economic
framework

Next, we discuss the profit function of a typical equity financed firm. Here, it
is important to mention that 7r; will not include explicit and contractually
stipulated cost of capital.

Let w7 represent total profits for firm 1. It can be functionally represented as:
nr =pq —wL — C¢ ---(22)

Here, p is the price of output determined in the market, q is output produced,
W is wage per unit of labor employed, L is the number of labor units employed
and Cy is the fixed cost including rent paid for the use of physical capital.

Let us say there are two partners, ‘A’ and ‘B’ in a particular project. Then,

Ty = paTllT ---(23)
my = pa(pq —wL — Cy) ---(24)
Tp = PBTT ---(25)
ng = pp(pq — wL — Cf) ---(26)

Here, p, and pp are respective profit sharing ratio agreed between A and B.
Also, mr will be equal to:

Ty = PaTty + PpTr -—--(27)

Since there are only two partners, p4 + pp = 1. Alternatively, we can also
express it by:

T4 = PaTr - (28)

g =Tr —PBTr ---(29)

Hence, it can be seen that non-labor entrepreneurial income for a
typical household will rest on total profits accruing to the firm and that in turn
will depend on factors that are commonly faced by all other households and
hence this will ensure equity and distributive justice.

Furthermore, with regards to externalities, we would like to mention another
important point. A producer in an Islamic market could still be profit-driven;
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but, being governed by the Islamic principles, the producer’s valuation of
economic costs will be modified. Hence, the producer will internalize the
externalities in its utility and cost functions to maximize the overall human
tunction, which was presented in section 2.

6. Zakat Function in an Islamic Economic Framework

Zakat is a religious obligation to pay a part of wealth and production to the
government. In its economic character, Zakat is a combination of a net worth
levy and a production levy. Lifetime wealth Zakat function for an individual
7’ can be represented as:

Z; = ¥, 0.025 (NZW,) - (30)

Here, Z; is Zakat liability of an individual ¥’ Time period ‘¢’ runs from
t=1 (current time period) to ‘n’ (terminal point of life). NZW; represent net
Zakat wealth. It is computed as (W; — N;). Here, W, is gross amount of
wealth and N; is value of Nisab amount. Nisab is minimum threshold of
wealth which is not subject to Zakat. Zakat function of an economy can be
represented as:

Zp = ¥, 0.025 (NZW)) - (31)
For a particular individual 7, net Zakat wealth at a point in time is given by:
WL’ = It - OOZS(NZWt_l) + Wt—l - Ct == (32)

Here, I; is income of individual 7’ in time period ‘. NZW,_; is the
base of wealth that will be used for Zakat deduction. W;_; is the wealth of
individual 7’ in previous time period. C; is the consumption in time period ‘t.
Simplifying the above equation, we get:

Wy = I, — 0.025(Wi_q — Ne—q) + Wiy — C, ---(33)

Wy = I, — 0.025W,_; + Wi_; +0.025N,_; — C;  --- (34)

W= I+ 0.975W,_; + 0.025N;_; — C; --- (35)

Expanding it iteratively forward, we get

Werr = leyr + Wp — 0.025(We — Np) — Cpyq --- (36)

Wisq1 = Ity1 + 0.975W, + 0.025N; — Cyyq --- (37)

Wis1 = Iy1 + 0975 + 0.975W;_4 + 0.025N;_; — C;) + 0.025N; —
Cey1 - (38)

Wiy1 = Iy1 + 09751 + 0.95W,_; + 0.024375N;_; + 0.025N; —
0.975C; — Cy41 ---(39)

It can be seen that the wealth function will decumulate base year wealth and
overall wealth can only increase with increase in income, labor plus non-labor.
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Table 1 provides a simulation example. Suppose in an economy, there are two
individuals, A and B. Let us assume that both earn fixed income from labor.
Both have same level of wealth, i.e. $1,000,000 initially. In an interest based
system, there is 10% rate of interest offered on deposit, net of taxes. In an
Islamic economic framework, there is no such possibility of earning fixed
return on accumulated wealth. After 20 years, the last row shows the wealth
disparity between two individuals. Wealth multiple initially is 1:1 whereas,
wealth multiple after 20 years is 11.16 and it is going to increase exponentially.
Another interesting thing is that Islamic system is able to incorporate
diminishing marginal utility of wealth through resource transfer from the rich
to the poor. A cut in marginal wealth from the rich is more valuable in utility
terms to the poor who is initially endowed with less wealth. On the other
hand, the capitalist system ensures more wealth share to bigger and bigger
capitalists by default by giving legal validation to interest.

Conclusion

In this paper, we discussed the distinct nature of the concept of ‘human
welfare’ in Islam. We discussed how Islamic worldview and beliefs solve the
problem of greed and encourage ethical behavior in absolute sense. We
presented how Islamic principles can systematically help to achieve equitable
distribution of resources within a market system. We discussed the institution
of Zakat and how it will incorporate diminishing marginal utility of wealth
and also achieve the objective of circulation of wealth and utilization of idle
resources. We also presented labor market dynamics and equilibrium in an
Islamic economic framework. We showed how labor force participation,
human capital development and technical progress can be achieved in an
Islamic economic framework. Our analysis suggests that the Islamic principles
can foster competition, efficiency, investment and employment without
compromising on equity.
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Table 1: Wealth Concentration — A Simulation Example

A B

Period | Wealth Interest Period | Wealth Zakat
0 1,000,000 0 1,000,000

1 1,100,000 | 100,000 1 975,000 25,000
2 1,210,000 | 110,000 2 950,625 24,375
3 1,331,000 | 121,000 3 926,859 | 23,766
4 1,464,100 | 133,100 4 903,688 23,171
5 1,610,510 | 146,410 5 881,096 22,592
6 1,771,561 | 161,051 6 859,068 | 22,027
7 1,948,717 | 177,156 7 837,592 21,477
8 2,143,589 | 194,872 8 816,652 20,940
9 2,357,948 | 214,359 9 796,236 | 20,416
10 2,593,742 | 235,795 10 776,330 | 19,906
11 2,853,117 | 259,374 11 756,921 19,408
12 3,138,428 | 285,312 12 737,998 18,923
13 3,452,271 | 313,843 13 719,548 18,450
14 3,797,498 | 345227 14 701,560 17,989
15 4,177,248 | 379,750 15 684,021 17,539
16 4,594,973 | 417,725 16 666,920 17,101
17 5,054,470 | 459,497 17 650,247 16,673
18 5,559,917 | 505,447 18 633,991 16,256
19 6,115,909 | 555,992 19 618,141 15,850
20 6,727,500 | 611,591 20 602,688 15,454

International Journal of Islamic Economics and Finance Studies

167



JISEF

References

Amin, M. R. & Yusof, A. S. (2003), “Allocative Efficiency of Profit
Maximization: An Islamic Perspective”, Review of Islamic Economics,
No. 13, pp. 5-21.

Bendjilali, B. & Farid B. T. (1990) “A Zero Efficiency Loss Monopolist: An
Islamic Perspective”, The American Journal of Islamic Social Sciences,
7(1), pp. 219 — 232.

Chapra, M. U. (1999). Islam and Economic Development: A Discussion
within the Framework of Ibn Khaldun’s Philosophy of History,
Proceedings of the Second Harvard University Forum on Islamic
Finance: Islamic Finance into the 21* Century Cambridge,
Massachusetts, Center for Middle Eastern Studies, Harvard University,
pp-23 - 30.

Friedman, M. (1957). “A Theory of the Consumption Function”, Princeton

University Press.

Jorgenson, D. W. (1963). “Capital Theory and Investment Behavior,”
Chapter 1 in Dale W. Jorgenson (1996a), pp. 1 - 16.

Keynes, J. M. (1936), “The general theory of Employment, Interest and
Money’, London: Macmillan.

Modigliani, F. & Brumberg, R. (1954). “Utility analysis and the consumption
function: an interpretation of cross-section data,” in Kenneth K.
Kurihara, ed., Post Keynesian Economics, New Brunswick, NJ. Rutgers

University Press, pp. 388 — 436.
Modigliani, F. & Miller, M. (1963). “Corporate income taxes and the cost of

capital: a correction”, American Economic Review, 53(3), pp. 433 —

443,
Mirakhor, A. & Askari, H. (2010). “Islam and the Path to Human and

Economic Development”, New York: Palgrave Macmillan.

Hasan, Z. (2002). “Maximization Postulates and Their Efficacy for Islamic
Economics”, The American Journal of Islamic Social Sciences, 19(1),

pp- 95 -118.

Metwally, M. M. (1997). “Economic Consequences of Applying Islamic

Principles in Muslim Societies”, International Journal of Social
Sciences, 24(7-9), pp. 941 — 57.

Pingali, P. (2002). “Reducing Poverty and Hunger: The Critical Role of
Financing for Rural Development, Food & Agriculture”, International
Conference on Financing for Development.

168 International Journal of Islamic Economics and Finance Studies



JISEF

Sadeq, A. H. M (1987). “Economic Development in Islam”, Journal of Islamic
Economics, 1(1), pp. 35 — 45.

Sen, A. (1983). “Poverty and Famines: An Essay on Entitlement and
Deprivation”. Oxford University Press.

International Journal of Islamic Economics and Finance Studies 169



JISEF

itz For Paea, Leanoeic and Sal Reseaich

PUBLICATIONS

INTERNATIONAL JOURNAL
OF ISLAMIC ECONOMICS

AND FINANCE STUDIES o

ISLAMIC ECONOMICS
AND FINANCE STUDIES.

Uluslararast Islam Ekonomisi ve
Finansi Arastirmalar: Dergisi

March 2017, Mart 2017,
Vol:3, Issue:1 Cilt:3, Say1: 1
e-ISSN: 2149-8407 p-ISSN: 2149-8407

journal homepage: http://ijisef.org/

Islami Finansal Kurumlarda Ahlak Ve Kurumsal Yonetim

Parvez Ahmed
The University of North Florida, ABD

Ceviren: Yrd. Dog. Dr. Mustafa Kenan Erkan
Sakarya Universitesi, Isletme Fakiiltesi

Anahtar Kelimeler:

© 2017 PESA All rights

reserved

OZET

Islami finans 1963 yilinda Misir'daki Mitt Ghamar Tasarruf
Bankasinin kurulmasiyla gerceklesen mitevazi baglangicindan bu
yana sagirtict derecede biyime gosterdi. 2011 yilinin sonuna
gelindiginde global Islami finansal hizmetler endistrisi son 5
yilda sergilenen ytizde 150 artis ile 1.357 trilyon dolar seviyesinde
degerlenmekteydi. Bu biyiimeye ragmen yaklagtk 50 yillik bir
meveudiyeti igerisinde Islami finans, finans sektériindeki global
pazar payinin sadece yizde birini elde edebildi. Bu durum kismen
endistrinin itibari yeniliine yorulabilirse de problemlerin buyiik
bir ¢ogunlugu muglak, belirsiz kurumsal yénetim modellerinden
ve ahlaki degerlere mikemmellikten wuzak baghliktan
kaynaklanmaktadir. Islim Seriati bu endiistriye amagclarindaki
ikilikten kaynaklanan vekalet problemlerini azaltmaya yardime
olacak kilavuzlar sunmaktadir-finansal etkinligin arttirilmas: ve
Ser’i kurallara baglilik. Ayrica Seriatin yiiksek amaglarina daha
gliclii bir baglilik bu endistrinin; Tslami finansin konvansiyonel
finanstan geklen farkli oldugu fakat temelde yani éziinde aym
oldugu seklindeki ihtilaflardan kaginmasini saglayabilir.
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I. Girig

2011 yilinin sonuna gelindiginde global Islami finansal hizmetler endistrisi
son 5 yilda sergilenen yiizde 150 artig ile 1.357 trilyon dolar seviyesinde
degerlendi (Dar, et. al. 2012).Standard &Poor’s Islami finansal hizmetler
endustrisinin 2015 yilina kadar pazar degerini ikiye katlama potansiyeline
sahip oldugunu tahmin etmektedir.!

Askari, Igbal ve Mirakhor (2009) Islami finansi; Miislimanlarin
peygamberin 6gretisi ve uygulamalarini i¢erdigine inandiklari hadis ve Allah'in
sozleri olduguna inandiklari Kur'an gibi iki temel kaynaktan beslenen Islami
degerler ve kanunlardan miirekkep Islam Seriatinin prensiplerine bagli ticari
ve finansal iglemler olarak tanimlamaktadir. Islami finansal hizmetler ve
triinler siklikla Seri uyumlu olarak markalandirilmaktadir.? El-Gamal
(2006)Islami finans ibaresinin Islami sifat: ve finans isminden olustugunu
aciklamaktadir. Bu ibaredeki finans ismi Islami veya Seriat uyumlu finansal
kuruluglarin geleneksel konvansiyonel emsalleri gibi finansal kredi ve riskin
etkin tahsisi ile ilgilendiklerini ifade etmektedir. Bununla beraber Islami sifats,
Seriat uyumlu finansal pazarlarin Islim'm ahlaki ve legal degerlerinde

koklegerek ayrigtiklarini ileri sirmektedir. (Vogel ve Hayes, 1998).

Islami finans, etkinligi vurgulayarak konvansiyonel finansa benzer
oldugunu gostermeye ¢abalama ve fakat uygulamalarinda $er’i kanunlardan
ilham alarak farkhlagtirmaya gitmek seklinde ayni anda birden fazla sey
yapmak gibi zor bir durumla kargi karsiya kalmaktadir. Ahlakilik hakkinda
hiikiim vermekten ¢ekinen konvansiyonel finanstan farkli olarak Islami finans
para ve ahlakiligin mecz edilmesini benimsemektedir. Bu durum Islami
finansin kurumsal yonetimine ve ahlaki temellerine y6nelik 6zgin sorunlar
ortaya ¢ikarmaktadir. Bu makalenin ikinci kismi Seriat uyumlu ve
konvansiyonel finansta kurumsal yonetim normlarini mukayese ederek ve

L Standard &Poor’s global Islami finansin 2015’ kadar ikiye katlanacagini belirtmektedir.(20 Eylil
2012).

AMEinfo.com. $u adresten ulagilabilir http://www.ameinfo.com/global-islamic-finance-set-double-
2015-312272
2. Seriat, Oxford Islam Calismalari Online tarafindan “Allah’in insanlik icin ebedi ve kat'i degismez iradest;
Kuran'da ve Hz. Muhammed (SAV) 6rneklerinde (siinnetlerinde) ifade edildigi gibi tim
inananlar iin uyulmasi zorunlu baglayici ideal Islami kanunlar olarak tanimlanmaktadir. Kur'an dogrudan
ve belirli bir bigimde kanuna dair suallere yonelik yaklagik 90 ayet igermektedir. Islam hukukunun geri
kalani igtihad biliminin (fikih) Islami normlari uygulamaya ve sistemlestirmeye yonelik begeri gabalarinin
Kur'an ve stinnette 6zellikle deginilmeyen durumlara iligkin yasallagtirma gayretlerinin bir sonucudur”
Oxford Universitesi Yayinevi, su adresten ulagilabilir:
http://www.oxfordislamicstudies.com/article/opr/t125/¢2168
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karsilastirarak Islami finanstaki bazi noksanliklara dair tavsiyeler ileri
siirmektedir. Ugiinci kisim Islam'daki normatif ahlaki yapiyla paralellik
kurmak i¢in erdem ahlaki prensiplerini kullanmakta Islami degerleri daha iyi
yansitir diyerek bir gerceve dnermektedir. Dérdiincii kistm Islami finansin
daha genis bir kabul elde etmeye ¢abalarken bugiin kars: karstya kalmis oldugu
bazi sorunlar1 ana hatlariyla belirterek nihayetlenmektedir.

I1. Konvansiyonel Ve Islami Finansta Kurumsal Yonetim
A. Konvansiyonel Finans

Modern firma sadece “kanun miilahazasi” icerisinde var olur.® Kurumsal
yonetim biiytik 6l¢tide bir firma igerisinde kaynaklarin tahsisini kimin kontrol
hakkina sahip oldugu ile ilgilidir. Sekil 1 de gosterildigi gibi modern firma
gorigl; firmanin “mukavelelerin baglanti noktasi” olarak nitelendirildigi
mukaveleler seti teorisine dayanir. Coase(1937), Alchian ve Demsetz (1972),
Jensen ve Meckling (1976) ve Fama ve Jensen (1983) bu firma teorisini asil-
vekil iligkileri fikrini kullanarak gelistirdiler. Mukavelelerin baglant: noktas:
bakis agist altinda ¢aliganlar miisteriler, tedarikgiler, yatinmeilar vb. gibi her
bir firma paydagi, firmayla firmanin elde ettigi her bir varliga istinaden
taraflarin kazanimlarinin belirlendigi bir mukavele yikimliligine sahiptir.

Mukavelelerin baglant: noktas: olarak firmanin roli aksi halde gelisen
amag ve menfaatlerinin isbirligini caydirarak vekalet problemlerine yol agacag:
cesitli birey gruplarini bir araya getirmektir. Jensen ve Meckling (1976) vekalet
iligkisini “bir veya daha fazla kiginin (asil) diger bir kisiye (vekil) kendileri
namina karar alma otoritesini kismen delege ettigini iceren bir mukavele
iligkisi olarak tanimlamigtir. Sayet bu iligkinin taraflar: fayda maksimizasyonu
saiki ile hareket ediyorlarsa, vekilin her zaman igin asilin en iyi menfaatlerine
gore hareket etmeyeceklerine inanmamizi gerektiren iyi bir neden vardir”.*
Asil, vekilin amaglarini kendi amaglarina gore diizenlemek igin kontrol

faaliyetlerinde bulunarak vekalet maliyetlerine katlanacaktir.

Mukavele teorisi; neden bir firmanin hisse sahiplerinin uygulamada ve
kanunen firmanin ortaklari olarak degerlendirdiklerine dair bir gerekge sunar.
Finans ders kitaplari genellikle finansal yonetimin amacimin hissedar

* . Dartmouth College miitevelli heyetinden bas yargic John Marshall v. Woodward, 4, Wheaton 636
(1819).

4 “Kar maksimize edenler” yerine fayda maksimize edenlerin kullanilmasy; bireylerin fayday: veya tatmini
artirmak icin sadece parasal karlarini (parasal faaliyetler) artirmaya ¢alismadiklarimi fakat ayrica parasal
olmayan (gayr: nakdi) faaliyetlerini de artirmaya ¢abaladiklar gergegini vurgulamak icindir.
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servetinin maksimize edilmesi oldugunu dile getirirler. " Hissedar servet
maksimizasyonu; en yiiksek net bugiinkii degeri elde edebilmek i¢in sermayeyi
en verimli kullanim alanlarina tahsis ederek kaynak tahsisinde etkinligi
gozeten faydaci bir argimandir Faydaci felsefe, uzun vadede caliganlar,
misteriler vb. gibi paydagslarin almis olduklar riskler ve yerine getirdikleri
hizmetlere istinaden tamamen kompanse edildigini iddia etmektedir.
Firmanin bakiye/son faydalanicilar: olarak alicilari olarak hissedarlar sadece
diger hak sahiplerinin firmayla olan agik mukavelelerine binaen elde
ettiklerinden sonra arta kalan servete istirak edebilirler.

Mukavele teorisi hissedarlara mutlak kontrol hakk: tanimaz. Bilakis
Boatright (2002) hissedarlarin; yoneticilerin se¢imi, vekil 6nerileri, imtiyaz
degerlendirmeleri ve birlesme ve satin alma gibi konularda hukuki yetki veren
bazi belirli yasal haklara sahip olduklarini iddia etmektedir. Yonetici (vekil)
hissedarlar (asil) nAmina hareket eder ve ticaret hukuku® kurallarina uygun
olarak hissedarlara hukuki davalardan korunurlar. Diger paydaslar cogunlukla
karar alma konularinda s6z sahibi degillerdir. Bununla beraber zaman zaman
s6z sahibi olabildikleri durumlar da varittir. Ornegin tahvil sézlesmeleri tahvil
sahiplerine belirli midahale yetkileri vermektedir. Kontrol etme hakk: ve
bakiye/artik gelirlere yonelik hak hissedarlar1 gézeten faydalardir fakat bu
faydalar yoneticileri denetleme, karar alma uygulamalarini kolektif hale
getirme ve risk yikleme maliyetlerini de beraberinde getirir (Hansmann,

1996).
B. Seriata Uyumlu Veya Islami Finans

Bir 6nceki bolimde nitelendirildigi gibi kanunen ayri bir yasal statii verilen
giiniimiiz modern firmasina iligkin Islami igtihat kittir. Seriat ve onun
aciklayici gerekgesi fikih; kurulug miiesseseleri (vakaf), limitet ortaklik (sirket)
ve given finansmani (mudarabah) gibi klasik kurumlarin yonetimi igin

> Ross, Westerfield ve Jaffe (2011);  finansal yonetimin amact mevcut sermayenin hisse bagina bugiinkii
degerini maksimize etmektir.”Brealey, Myers veAllen (2011), “ hissedar servet maksimizasyonu amaci teori
ve pratikte biiyiik 6lctiide kabul edilmektedir”.

¢ Ticaret hukuku kurallari mahkemelerce firmanin direktérlerinin ve yonetiminin giivene dayali gérevlerini
ihlal edip etmediklerini degerlendirmek i¢in kullanilir. “Mahkemeler ticaret hukuku kurallarina dayanarak
vakay: degerlendireceklerdir. Bu standart altinda mahkeme; bir direktor kararlarini (1) iyi niyetle (2) makul
derecede ihtiyathi bir kimsenin sergileyecegi 6zenle (3) firmanin en iyi menfaatlerine uygun hareket
edildigine y6nelik makul bir inangla aldig1 stirece direktériin bu kararlarinin mahiyetini sorgulamayacak,
tahmin etmeye caligmayacaktir” geklinde ifade edilmektedir. Cornell Universitesi Hukuk Fakiiltesi, su
adresten ulagilabilir: http://www.law.cornell.edu/wex/business_judgment_rule accessed 3 March 2013.
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kurallar saglamaktadir fakat fikihin ginimiz modern firmasina iliskin
perspektifleri analojik ¢ikarima (kiyas) birakilmaktadr.

Anglo-Amerikan ekonomilerinde hissedar tezi tstinken Almanya,
Fransa ve Japonya'da yoneticiler firmay: tim paydaglara ait olarak telakki
etmektedirler.” Islam Seriati hissedarlara kargin paydaslar tartismasinda taraf
olmamaktadir. Hem dinlerin esitlik¢i dogast ve 6zellikle Islam, hissedarlara
nazaran paydaglar modelinin daha uygun oldugunu ileri sirmektedir. Igbal ve
Mirakhor (2004) Islami ekonomik sistemin firmanin faaliyetlerinden
kaynaklanan herhangi bir riske maruz kalan tim taraflarin (paydaslar)
haklarini korumak tizere tasarlandigini iddia etmektedirler. Paydas modeli
daha holistik ve biiytik 6l¢ide normatif olmakla birlikte hissedar modelindeki
faydaci argtimanin basitligine sahip degildir. Bununla beraber sayet firmanin
mukavelelerin baglanimi gortsu ahlaki gerekgeleri dahil eder (sadece faydact
argimanlan degil) ve faydaciligi parasal/maddi olmayan faydalari (mutluluk
gibi) icerecek sekilde genisletirse o taktirde boyle bir butiinsellik hissedar
Ustiinliigind ikame edici bir argiiman haline getirilebilir. Fakat boyle bir
durum genellikle varit degildir. Islami finansin Islam’da ahlaki iddiamn
gorinmeyen bir Allah'a bagliliktan kaynaklanmasindan 6tlri  zimni
mukavelelere gereken 6nemi vermesi gerekmektedir.*Tim paydaglarin genel
refah1 Hz. Muhammed (SAV)in Kur'an’da tarif edilen misyonu vesilesi ile
gerceklesir.“(Resaliim!) Ve biz seni, ancak alemlere rahmet olarak gonderdik”

(Kur'an 21: 107).

Bir Islami diisiiniir Ibn Riisd (1198) Aristoteles'in mutlulugun sadece
olgilebilir seylerin (servet, varliklar vb.) elde edilmesini degil fakat ayrica
ahlaki fazilet ve pragmatik bilgeligi iceren insan hayati ve faaliyetlerinin tim
alanin1 kapsadigi yoniindeki goriisiini benimsemistir (Leaman, 2002). Ibn
Risd Kurani 6gretiyi kullanarak mutlulugu hem dini fazilet ve hem de
entelektiiel sezgi ile iligkili gormektedir. 2012 yilinda yapilan Birlesmis

Milletler Surdirtlebilir Kalkinma Konferansi, insan refahinin 6l¢imiinde

7 . Yoshimori (1995); Japonya'da yoneticilerin yiizde 97’si Almanya'da yiizde 83 ve Fransa'da ylizde 78’ inin
firmanin tim paydaglara ait olduguna inandiklarini gostermektedir. Bununla beraber Ingiltere'de ankete
katilan yoneticilerin yizde 71'i ve Amerika Birlesik Devletleri'nde ylizde 76's1 firmanin hissedarlara ait
olduguna inanmaktadir.

8. Kur'an, bu baglilik ve sadakati tarif ederken gayet acik ve kesindir. “Ve ben, cinleri ve insanlari, ancak
bana kulluk etsinler diye yarattim” (51: 56). Kur’an’daki bagka pek ¢ok ayette insan hayatinin temel amacina
iligkin benzer noktalara temas edilmektedir. (Bakiniz 7: 59, 7: 65, 7: 73, 7: 85 11: 50, 11: 61, 11: 84;23: 23
ve 23: 32). Ayrica dikkat edilmesi gereken, Kur'an'a gére Allah, insanlar ve cinler geklinde ilki topraktan
ikincisi atesten olmak tizere iki paralel canli tiirii yaratmugtir. Goriinmez cinlere iligkin inanglar Misliman
kiltiirii ve diniyle derinden butinlesmistir (E1-Zein, 2009). Alaaddin ve sihirli lambas: gibi popiiler folklor
cin ézelliklerini barindirmaktadir ve Ingilizce bir kelime genie (cin, peri) buradan tiiretilmistir.
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gayri safi milli hasila (GSMH) gibi geleneksel ol¢timlerden ziyade daha
kapsamli 6lcttlerin kullanilmasina yonelik ¢agrida bulunmaktadir. Yeni bir
endeksin isletme faaliyetlerinin ¢evresel ve sosyal etkilerini de dikkate alarak
ekonomik ¢iktiyr 6lgmesi beklenmektedir. Kiigtik bir tilke Bhutan tarafindan
gelistirilen gayrisafi mutluluk indeksi ciddi 6l¢tide dikkat ¢ekmektedir (Koch,
2012).Mutluluk servetle ol¢ilememekle birlikte servetle iligkisiz degildir.
Hayattan elde edilen tatmin, kigisel ve milli gelir artist ile artmaktadir

(English, 2010).’

Islam, kigisel servetin elde edilmesini cezalandirmamakta fakat
istif/biriktirmeden kaginilmasini 6gtitlemekte (Kuran 9: 34-35), ozellikle
fakir ve ihtiyag sahiplerine y6nelik olmakla birlikte servetin dolagimin: tegvik
etmektedir (Kur'an 59: 7).Servetin sarf edilmesi/elden ¢ikarilmas: da ayrica
servetin kullanim ve dagitimina iligkin seriat kanunlarina tabi olmaktadur.
Resim ve vergiler; servet, nisab ad: verilen belirli bir minimum tutar: gegtigi
takdirde mimkiin olabilmektedir. Bir kimse tim temsil yiikimliliklerini
yerine getirdikten sonra fazlalik servetini savurganlik ve suistimalin men
edildigi yollarda kullanmalidir (Kur'an 2: 190; 2: 195; 9: 34). Béylece seriatin
baglica amaglarindan biri 6zel ve kamusal servetin muhafazasini ve bitylimesini
saglamak fakat bunu Allah'in nihai hesap verilebilir merci oldugu inanciyla bu
nihai mercinin uyari ve 6gttlerine gére yapmaktir.

Bu bakimdan Islami bakss agis1 Sunstein ve Thaler (2003) tarafindan
geligtirilen “6zgurliik¢ti himayecilik” konseptiyle yakindan 6rtigsmektedir. Bu
digiince; insanlarin 6zellikle paranin kullanimi gibi karmagik karar alma
durumu ile karsi karsiya kaldiklarinda tercihlerinde tamamen rasyonel
olmadiklar: fikri tizerine dayanmaktadir. Bir 6zgtirlikei himayeci; Allah’'in
“yol gésterici elinin” ve peygamber Hz. Muhammed (SAV)'in 6gretisinin daha
iyi tercihler yapilmasini saglayacagini ileri siiren Seriatin temel dayanaklarini
yansitan bir fikir olarak “tercih hiirriyetini ortadan kaldirmaksizin insanlarin
tercihlerini refahi destekleyici istikamete yonlendirilecektir. Hal boyle iken
Kur'an o6zgurliik¢ti prensipleri aksettirecek sekilde inanca yonelik higbir
konuda baski yapilamayacagini acgik¢a ifade etmektedir. (Kur'an 2: 256)
konvansiyonel finansin kurumsal yonetim modeli daha ¢ok ozgirlik
prensipleriyle yonlendirirken Seriatin yonetim modeli himayeci sosyal refah
istikametindedir.

9 . Dinya Gallup Anketi 2005 ten 2006 ya kadar 132 tilkeden 136.000 temsili 6rneklem kullanilarak
yapilmugtur.
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Seriat-uyumlu kurumlar i¢in yoneticiler (vekiller) servet maksimizasyonuna
ilaveten Seriatin amag ve kurallariyla uyumun muvaffak olmasini gerektiren ek
bir temsil yikimliligiine sahip olacaklardir (Archer, Ahmed ve Al-Deehani,
1998).Konvansiyonel finansta vekalet sorunlari ¢ikar ¢atigmasinin hissedar
servet maksimizasyonunu engelledigi durumlarda ortaya ¢ikar. Islami finansta
buna ek olarak Ser’i kanunlara uygunluk i¢ ve dig denetim geklinde ilave temsil
maliyetleri gerektirir. Amagtaki bu ikilik (ekonomik etkinlik ve Seriata
uygunluk); paydaslara Islami finans kuruluslarnin Seri kurallara riayet
ettikleri giivencesini vermek tzere ihdas edilen Seri Denetleme Kurulunun
(SSB) getirilmesiyle yonetimde 6nemli bir inovasyon sonucunu dogurur.

Tablo-1 Islami finansal kuruluslarin yonetiminde SSB’ nin roliinii ana
hatlariyla belirtmektedir. SSB’ nin rold, trtinlerin islamiliginin uyumunu
saglamak ve bu Islamiligin ardindaki hukuki mantigi aciklayan fetvalar
(hukuki gorigler) yayinlamaktir. Buna ek olarak SSB hesap sahiplerinin
gerekli Islami hayir ve zekatlarimi hesaplayarak yayinlanan fetvalarla
uyumlulugunu tahkik etmek ve Seriat-uyumlu olmayan gelirlerin minasip
tanzimini denetlemekle yikimludir (Saidi, 2011).° SSB finansal iglemlerin
kendi Ser’i anlayislarina uygunlugunu tasdiklemek tizere raporlar yayinlar ve
bu raporlar genellikle yillik raporlarin ayrilmaz bir parcas: telakki
edilir.Sekil2karakteristik bir Islami finans kurumunun organizasyonel
semasint  gostermektedir. SSB’nin roli yonetimde agik¢a merkezi bir
durumdadir. Sekil 3 Malezya'daki en eski Islami finansal kurumlardan birinin
organizasyonel semasini Ser’i denetimin ayni zamanda bir¢ok yerde mevcut
olma durumunu géstererek burada tekrarlamaktadir.

Islami finans igin uluslararas: standart belirleyici bir kurum olarak
Islami Finans Denetim Kurulu (IFSB); Ser’i uyumlu kuruluglarin sadece
hemen hemen tiim tilkelerde milli yasalarca zorunlu tutulan yoénetim kuruluna
dair bilgilerin degil fakat ayrica ilgili finansal iglemlere dair tim fetvalar dahil
olmak tzere SSB hakkindaki bilgilerin de kamuya agik hale getirilmesini

10 Oxford Islam Calismalar: zekat: ii¢ sekilde tanimlamaktadir. “Islam’ in 5 sartindan biri olan mecburi
sadakadir. Finansal imkanlara sahip Misliimanlar yillik olarak net servetlerinin yiizde 2.5 ini zekat olarak
vermekle yiikimlidirler. Vecibelerini yerine getiren Mislimanlar icin zekat safiyete giden bir yola, maddi
yikimliliklerin kavranmasina ve yiiksek maneviyat duygusuna delalet eder. Zekat; ihtiyag sahipleri,
inancin yayilmasi i¢in, kolelerin azad edilmesi i¢in, borglularin rahata erdirilmesi, yolculara yardim, zekat
miiessesesinin yonetimi ve dini otoriteler tarafindan onaylanmis diger cabalara yonelik olarak kullanihr.
Zekata tibi ana servet formlar altin, giimig, canli hayvan, tarimsal trtinler, ticari esyalar, doviz, hisse ve
tahviller ve diger paraya cevrilebilir
varliklardir”. http://www.oxfordislamicstudies.com/article/opr/t125/€2556?_hi=0&._pos=16.Accessed 12
May 2013
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tavsiye etmektedir.'"TFSB’nin Islami Finansal Hizmetler sunan kurumlarin
Seri Yonetim Sistemlerine Iliskin Yol Gésterici Prensipleri; kanunen
firmalar1 temsil makamai olarak taninan Yonetim Kurulunun (BOD) kanunen
temsiliyet statiisi muglak fakat paydagslar nazarinda statiisu kritik olan SSB ile
ihtilafa diistiigii durumlarda agik degildir.?Ornegin Kur'an (5: 2)’den aktaran
Prensip 1.2 Madde 22 “tim y6netim organlarinin birbirine kars: degil birlikte
caligmasini istemekte, bununla beraber kac¢inilmaz catismalarin ¢6ziime
kavusturulmas: mekanizmalarina dair yol géstermemektedir.

Grais ve Pellegrini (2006) ¢esitli Miisliman ¢ogunluklu tlkelerde
SSB’ yi yoneten kanunlari belgelendirmektedirler. Bahreyn 'de SSB
hissedarlar tarafindan atanmakta ve Yonetim Kurulunun (BOD) tavsiyesi
{izerine hissedarlarca gorevden alinabilmektedir. Urdiin ve Birlesik Arap
Emirliklerinde Islami Finansal Kuruluslar I¢in Muhasebe Ve Denetim
Organizasyonunun tavsiyeleri ile uyumlu olarak bu kuralin bir degisigini
uygulamaktadir. Endonezya 'da SSB, Islam bilginlerinden olugan otonom bir
kurul olan Milli Seriat Kurulu tarafindan atanmaktadir. Pakistan 'da Pakistan
Devlet Bankasinca onaylanmalari gerekmektedir. Bununla beraber tlkelerin
cogunda SSB iyelerinin atanmasi ve gérevden alinmasi milli kanunlar altinda
actkca belirtilmemistir. Bu durum Miislimanlarin belirgin olarak azinlikta
bulundugu ilkelerde 6zellikle goze batmaktadir. Bu standartsizlik durumu
inovasyonu tegvik edebilir fakat 6zellikle hissedar olmayanlarin (Endonezya ve
Pakistan'daki ulusal kurullar gibi) bir kurumun drin portfoylnin
belirlenmesinde olagandist bir nifuza ulagtigi durumlarda SSB’ nin roli ile
ilgili kafa kangikliklarina da sebebiyet verebilir. Bir pazarda seriat-uyumlu
kabul edilen bir tirtiniin diger bir pazarda yaptirimlarla kargilasma ihtimali hali
hazirda meydana gelen bir durumdur.

Islami finansin en biiyiik yonetim sorunlarindan biri SSB’ deki vekalet
maliyetlerinden kaynaklanmaktadir. SSB’ nin birincil amact mukavele

11 {slami Finansal Hizmetler Kurulu (2005), sadece Islami Finansal Hizmetler Sunan (sigorta kuruluglary
digindaki) Kurumlar I¢in Risk Yénetimi temel ilkeleri su adresten ulagilabilir.

12 Chapra ve Ahmed (2002) anket verilerinin kullanarak; Bahreyn Islami Bankalarinda mudilerin yiizde
86’sin1n ve Sudan'da yaklagik yiizde 95'inin gayet bankalarinin Seriat kurallarina uygun faaliyette bulunurken
basarisiz olduklarini fark ettikleri takdirde fonlarini gekmeye hazir olduklarini rapor etmektedirler.

13 Karim (2013): Musir Finans Bakanligi'nin ve devletge isletilen yénetim kurullarini Islam Seriat: ile
uyumlu Islami tahviller (sukuk) ihra¢ etmesine imkan veren kanun tasarisinin ihtilaflara neden olmaktadr.
Muhalefet gevreleri bu karart elestirmekte ve Misirin Siinni dini otoritesi El-Ezher Universitesi de ayrica
kars1 gelmektedir. Taraftar olanlar, bununla birlikte, kanun tasarisinin Misir'in sendelemekteki ekonomisini
kurtaracagini iddia etmektedirler.
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kurallarinin Seriatga belirlenen sekilde sirdirmektir. Bu uyusmazligin ¢6ziim
sireci SSB ve Yonetim Kurulu tartismanin karsit taraflarinda konumlandiklar
zamanlarda agik ve net degildir. Yonetim Kurulunun servet maksimize edici
kabul ettigi bir tiriiniin SSB Islami olmadigina hitkmederse ne olacaktir> SSB
tyelerinin genellikle yonetilen fon basina baz puanlarla Gceret aldiklar: gercegi
(Farook ve Farooq, 2011); bagimsizligin muhafazas: ve hizmetler kargiliginda
tcret alinmasi ihtiyac: arasinda diger bir ciddi ¢ikar ¢atismasinin dogurur.

Unal (2011); diinya genelinde toplam 1500 kurul mevkilerinde hizmet
eden 440 SSB dyeleri arasindaki iligkiyi analiz ederek diger bir karmasik
vekalet sorununu ortaya ¢ikarmustir. SSB tyelerinin ¢ogu es zamanli olarak
birden ¢ok kurulda hizmet vermektedir. En azindan bir SSB tyesi 85 kurulda
kaydedilmigti. 2010 yilinda sadece 20 Islam alimi SSB pozisyonlarinin yiizde
54 tnden fazlasini iggal etmekteydi (1141 pozisyondan 621).IFSB prensipleri
SSB tiyelerinin birden ¢ok konuda hizmet vermesinden kaynaklanan agikar
vekalet catigmalarini sinirlayict hi¢ bir prensip saglamamaktadir. Garas
(2012)bu tiirden menfaat uyusmazliklarimin Korfez Isbirligi Konseyinde
faaliyette bulunan firmalar i¢in rutin bir durum oldugunu gostermektedir.

Bir muhtemel ¢are tahvil derecelendirme kuruluglari modeli gibi harici
Seriat derecelendirme kurumlari olusturulmasidir. Son finansal krizdeki
derecelendirme kuruluglarinin etrafindaki skandal g6z 6niine alindiginda
bunlarin yararhiliklarina dair hakl bir siphe olusmaktadir (Mullard, 2012).
Fakat bununla beraber harici degerlendirme kuruluslarinin riski yeterli
derecede yansitmada bagarisizlik, hesap verilebilirlik eksikligi ve ¢ikar
catigmasi gibi bilinen problemleri azaltilabilir. Duan ve Van Laere (2012)
bilginin genis ve a¢ik yayilmi ile gorevli bir kamusal mal olarak
derecelendirme kuruluglarinin gelistirilmesini 6nermektedir. Bu Onerileri
halen “dinya genelinde borsaya kote olmus 30.000 firmaya ait giinlik borg
temerriidii tahminleri” treten Singapur Milli Universitesi Risk Yonetimi
Enstitisiince gelistirilen bir modele dayanmaktadir. Seriat uyumunun
derecelendirilmesine uygulandigi takdirde béyle bir sistem SSB modelinden
daha geffaf olmakla kalmayacak; Seriatla uyumun, uyum ve Seriata riayetsizlik
arasinda bir dikotomi (ikilik) olmaktan ziyade uygunluk seviyelerinde graniiler
oldugu gergegini de teslim edecektir. Farkli uyum durumlarini dikkate alarak
harf tahsis etmek gibi bir graniiler bir sistem, musterileri ve yatirimcilar: daha
iyi bir tercih mimarisi saglayarak giclendirecektir.

Seriatin harici derecelendirme kuruluglarinin kamusal mal konsepti
Seriatin hesap verilebilirlik ve giivenilirlik prensiplerinden yararlanabilir.

Bhatti ve Bhatti (2010); Islami Hisbah (ombudsmanlik) konseptinin veya
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Islami prensiplerin tahkiki i¢cin gézetim ve kontroliin Abbasi halifelerinin
pazar yerleri normlarinin Seriata uygunlugunun saglanmas: i¢in bir muhtesip
gorevlendirmesi 6rneginden hareketle tarihsel olarak da etkin oldugunu
agiklamaktadir."*Harici ~ Seriat  derecelendirme  kuruluglari ~ Hisbah
(ombudsmanlik) konseptini kamusal mallar gézetim rolii i¢in bir temel olarak
kullanabilirler."Bu Islami finansin etkinligi ve 1slémiligine iligkin pek ¢ok
Masliimanin kafasinda olugan stiphelerin dagilmasina yardimei olacaktir (Pak,

2012).

Bununla beraber derecelendirme kuruluglar: her derde deva degildir.
Islami finans kurumlarinda kurumsal yonetim ahlaki sorumluluktan bagimsiz
olamaz. Isletme ahlak¢isi MacIntyre (1984)yiiksek amaglari gergeklegtirmeye
motivasyonunu, “dogru” seyleri yapmak icin igsel bir iyilik olarak
tanimlamaktadir. Bir sonraki bolim erdem ahlaki dayanaklarmin Islami
finansla nasil bagdastirilacagini tartigmaktadir. Ilahi emirlerin din alimlerinin
¢ok genis ol¢ide yorumuna agik oldugu hallerde catigmalarin ¢éziimiine
ozellikle dikkat edilmelidir."

III. Konvansiyonel Finansin ve Seriat-Uyumlu Finansin Ahlaki Temelleri

A. Konvansiyonel Finans

1919 yilindaki Dodge v. Ford Motor Co. davast Amerikan sirketler yasasinda
hissedar 6nceligi lehine verilmis ufuk agict bir mahkeme karar: olarak halen
giincelligini korumaktadir.”Berle ve Means (1932) den hemen hemen 70 yil
sonra hissedar Onceligi teorisinin uygulamaya ve kanuna yerlestigi
gorilmektedir. Hansmann ve Kraakman (2001)bu zaferi “sirketler hukuku

1 Tarihsel olarak Abbasi Islam Halifeligi altinda (750) Hisbah (ombudsmanlik) pazar igin bir mifettisin
atanmasi ile yiiritilmekteydi. Atanan bu kisi pazaryeri normlarinin Seriatla uyumlu olmasini saglamakla
yikimliydi. Hisbah (ombudsmanlik) devlet memuru muhtesip bu digmanlk devlet memuru muhtesip
olarak adlandirilmaktaydi ve gorevi “agirhk ve lgileri diizeltmek, adil ticaret kurallarini tatbik etmek, ticari
hile karliklari kontrol etmek, kanunsuz mukaveleleri denetlemek, pazan tekellesmeden muhafaza etmek ve
ihtiya¢ maddelerinin istiflenmesini engellemekti” (Lewis, 2005, p. 17).

15 Kur'an tiim insanlarin Allah'a kars: hesap vermekle yiikiimlii olduklarini belirtmektedir (2: 284, 65: 8,
84:8, 39:47, 59:2 ve 65:3). Kur'an ayrica Allah’in nihai hesap sorucu oldugunu hatirlatmaktadir (Hasiban)
(4:6, 4:86, 17:14, 33:39, 6:62 ve 21:47).

16 Alwani ve Al-Shaikh-Ali (1993), Arapga bir kelime ihtilafin bir kimsenin diger bir kimseden fikir, ifade
veya faaliyetlerinde farkli bir yol veya pozisyon almasini ifade ettigine dikkat cekmektedir. Insanlar arasinda
dini hususlarla ilgili konularda bile fikir ayriliklari beklenmelidir. Kur'an’in ifadelerinin evrensel olarak
Miisliimanlar tarafindan mutlak olduguna inanilmakla birlikte yorumlanmasi yanilabilir begeri gayretlerdir.
Islam digiincede tek bicimliligi tavsiye etmez fakat bunun yerine kagimlmaz goriis aynliklarmin
tezahtirtiniin yerlesik ahlak ve normlar icerisinde olugmasini tegvik etmektedir. Rabbin dileseydi insanlari
bir tek immet haline getirirdi, fakat onlar, aykiriliga digmekten bir tiirli kurtulamazlar... (Kur'an 11: 118).

7. Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919).
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i¢in tarihin sonu” olarak nitelemektedir. Hal boyle iken hissedar onceligi
asikdr olarak genis Olclide kabul goérmekle birlikte hissedar O6nceligi
argimaninin kokenlerini tesis eden temel karakteristiklerinden kaynaklanan
sorunlardan azade degildir:

1. Ikinci Derecede Hak Sahipleri -hisse sahiplerinin bakiye (residual)
kazancin yegine hak sahibi olmas: i¢in bakiye (residual) riskin tamamin
ustlenmeleri gerekir .Bu durum sadece diger tiim paydaslarin “eksiksiz”
mukaveleler yoluyla kompanse edildigi takdirde gerceklesebilir (Weide, 1996).
Bununla beraber, eksiksiz mukavele yapma gercek hayatta mevcut olmayan
ideal bir diinyada var olabilir.™®

2. Vekalet Iligkileri- asiller (hissedarlar) kendi cikarlari ile yoneticilerin
(vekiller) menfaatlerini bagdastirmak i¢in vekalet maliyetlerine maruz kalirlar
(Jensen ve Meckling, 1976; Fama ve Jensen, 1983).Fakat ABD ve
Ingiltere’deki kanuni miilahazalar direktorlerin sorumluluklarinin hissedarlara
degil firmaya kargt oldugunu ifade etmekte ve bu da mukaveleler seti
teorisindeki  asil-vekil  iligkilerinin  yogunlugunun  azaltilmasini
onermektedir.”Kanun, direktorleri hissedarlarin degil firmanin vekilleri
olarak gérmektedir

3. Etkinlik- Etkinlik argiimani; hissedar servet maksimizasyonunun
maliyetlerin kontrol edilmesinde 6zellikle vekalet maliyetlerinin kontrolinde
en etkili oldugunu ileri sirmektedir. Fakat tim paydaglar mikemmel
mukavele yapma yoluyla kendilerini hissedar 6nceliginin kaginilmaz zararl
etkilerinden koruyamazlar. Cok sayidaki firma skandali hissedar bagintist ve
onceliginin paydaglara zarar verdigi gercegini kanitlamaktadir (Zona, Minoja

ve Coda, 2013).

Hissedar onceligi biiytik 6l¢iide etkin olma istegine dayanmaktadir.
Adalet agikca bir degerlendirme degildir. Hal boyleyken hissedar 6nceliginin
etkili olabilmesi i¢in ahlakin énemli bir rol oynamas: gerekmektedir. Shefrin
ve Statman (1993), hissedar dnceliginin adaletsiz bir sekilde dengesiz olmasini
onlemek i¢in kurumsal yonetimin bir pargasi yapilmasi gereken 7 adalet tiri
belirtmektedir 1- baskidan muafiyet 2- yanlis temsilde muafiyet 3- esit bilgi

18 McNeil (2001); “sayet fiili anlasma kosullarinin performansinin, bu performansin gergeklestigi zaman
taraflara agik olan bilgi g6z 6niine alinacak olursa, ticari faaliyetlerin tahakkuk etmemis kazang birakacak
olursa mukavelelerin giidiik kalacagina isaret etmektedir.

¥ LonrhoLtd v Shell Petroleum Co Ltd [1980] 1 Weekly Law Reports 627 at 634 (HL).United States v
Byrum 408 US 125 at 138 (1972). United Teachers Associations Insurance Co v Mackeen and Bailey 99
F 3d 645 at 650-651 (5th Cir, 1996)
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4- esit siregleri sirecleme gucii 5- dirti ve tepkilerden muafiyet 6- fiyatta
etkinlik 7- esit pazarlik giici.

Ahlak: sadece finansal-ekonomik teorinin kati kategorisi igerisinde
gormek ahlaki “bazi temel materyalist amaglarin desteklenmesine yarayan
muglak ve itaatkar bir role hapseder”(Dobson, 1993). Maclntyre (1984)ahlaka
dair “biitin meselenin hem teorik ve hem de pratik bir disiplin olarak insanin
mevcut halinden bu hakiki ve dogru nihayetine gegmesini saglamak olduguna”
isaret etmektedir. Ahlaki titopya; ideal prensiplere, bu prensiplere uymanin ve
muhafaza etmenin neticelerine bakmaksizin bu ideal prensiplere dayanan bir
ahlak yasasidir. Adam Smith bunu “kamil manada erdemli, mikemmel
manada basiret, mutlak adalet ve minasip bir iyilikseverlik kurallarina gore
hareket eden insan” seklinde tanimlamaktadir (Smith1790).Narsizmin fel¢
edici etkilerini azaltmak i¢in Bowie (1991) digergamligin toplumsal destek ve
bakima ihtiyag duyacagina isaret etmektedir. Bir sonraki bolim Islam
Seriatina erdem ahlaki baglami igerisinde servet maksimizasyonundan 6diin
vermeksizin nasil béyle bir digergamlig: tesvik edebilecegini gosterecektir.

B. Seriat-Uyumlu Finans

Islam Seriati bir amag olarak Yunancada eudaimonia (saadet ahlaks) olarak
ifade edilen insanhiin refahina odaklanin erdem ahlaki milahazalar: ile
uyumlu gérinmektedir. Erdem ahlakinin  Seriatla uyumlu 4 6zelligi
bulunmaktadir. Birincisi tiim paydaglarin refahini giidileyen igsel iyilik olarak
adlandirilan genel kabul gdérmis erdemler tzerindeki vurgu ve tarif. Bu
yaklagim ahlakiligi; digsal maddelerin maksimizasyonuna periferik (¢evresel)
bir kisit olmaktan ziyade sahnenin ilgi odagina konumlandirir. Erdem ahlak:
ikinci olarak ahlaki hiikmiin roliind vurgular. Bunun anlami erdem ahlakinin
dogru/mantikli degerlendirme ve saglikli kararlarda kurallara kor bir itaat
olmadigidir. Erdem ahlakinin tGgiincti 6zelligi ahlaki timsalerin roladiir.
Goldman (1993)ahlaki 6grenmenin kurallari bilmek degil fakat yerinde
timsallerin ve Orneklerin iktisap edilmesi oldugunu ileri strer. “Ahlakin
munasip rol modellerinin didaktik (6gretici) olarak davranigsal kurallardan
daha fazla etkili olacagini 6ne siirmektedir. Son olarak erdem,, bu erdemleri
besleyen uygulayict bir toplulugun mevcudiyetini vurgular.

Lafzi kurallara baghliga karsin daha yiiksek amaglar veya Seriatin
maksatlarinin - pesinden kosmak Seriata-uyumlu kurumlarin  kurumsal
yonetimlerinin erdem ahlakinda koklesmelerine imkan verecektir.*’Kur’an

2 Seriatin yiiksek amaglari (Makasid al- Shariah- Seriatin maksatlarr) Islam yasalarinin ardindaki gerekge
ve irfani saglayan prensiplerdir. Maqasid geleneksel tasnifi yiiksek amaglari 3 seviyeye ayirmaktir-
zorunluluklar (darurat), ihtiyaglar (hajiyat) ve liks (tahsiniyat). Zorunluluklar imanin, ruhun, servetin, aklin
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khuluq (bir insanin ahlaki ve davranigsal 6zelliklerini gosteren kapsamli bir
terim) kelimesini manevi ve ahlaki davraniglari tarif etmek igin
kullanmaktadir. Hz. Muhammed (SAV) Kur'an'da en yiice karaktere sahip
olarak tanimlanmaktadir*?O’da takipgilerine gelince imanin zirvesine
erisiminin ~ bir  yolu  olarak  ahlakiin  mikemmellestirmelerini
istemigtir.?Dolayisiyla Seriat ahlaki ideallere dayanmaktadir ve ahlak bilimi
ilmii'l ahlak (Islam'in ahlaki temellerinin bilgisi) olarak tarif edilebilir.

Erdem ahlakimin ilk dayanag igsel iyinin veya erdem' in
tanimlanmasini gerektirir. Fakhry (1991)Islam’da erdemin khayr (iyilik), birr
(dogruluk), qist (esitlik), adl (adalet), haqq (dogruluk ve hakikat) ve taqwa
(Allah suuru) gibi kelimeler ve tim fikri miilahazalar kanaliyla tagindigini ileri
surmektedir. Hayr (iyilik) fikri Kur'an’da tim dinlerden insanlarin iyilik
yapmaya tesvik edilmesiyle orneklenmektedir.”Erdem ayrica dogruluk,
duristlik (birr) kavramu ile de ifade edilmektedir.?* Dogruluk, dirtstlik
yalnizca imana (Allah'a, Meleklerine, Vahye, Peygamberlerine, Hesap
Giiniine ve Kaza ve Kadere Iman) baglanmaz fakat ayrica akrabalara,
yetimlere, ihtiya¢ sahiplerine, yolculara ve yardim arayanlara bakmak gibi
toplumsal faaliyetlerle de iligkilendirilir. Buna ilaveten dogruluk, dirustlik
sozlinii yerine getirmeye ve zorluk hallerinde sabirli olmaya da baglanir
(Kuran 2: 177). Durist davranisin, renklerine, milliyetlerine, etnik
kimliklerine, dinlerine bakilmaksizin tim insanlara yonelik olmas: beklenir.

Erdemli davranig adalet ve tarafsizlik anlayisina baglanir. Kur'an
ornegin, “adalete tim tedbir ve agirlifin verilmesini” ve sevilen biri ile alakali
olsa bile sahitlik yaparken adil olunmasini vurdular (Kur'an 6: 152).* Adaletin

ve nefsin muhafazasiyla sinirlandirilir (Auda, 2008). Altinci bir kategori olarak haysiyetin muhafazas: da
eklenebilir.

21 Kur'an 66. Suresi 4.Ayet: “Ikiniz de tovbe ederseniz Allah'a; ciinkii gergekten de goniilleriniz suga
meyletmistir; ve fakat Peygamberin aleyhine, birbirinize arka verirseniz artik o Allah'tir onun yardimcist ve
Cibril' dir ve inananlarin en temizi ve melekler de bunlardan sonra ona arkadir, yardimeidir.”

2 Hz. Muhammed (SAVY in “iman: mitkemmel olanlar iyi ahlakli karaktere sahip olanlardir dedigi rivayet
edilmektedir.” Al-Tirmidhi 1162 ve Abu Daud 4682

3, “Herkesin yoneldigi bir yonii ve yontemi vardir ki, ona dogru yénelir. Ey Muhammed iimmeti! Siz de
hayirlara

yonelip bu hususta birbirinizle yarisin. Nerede olursaniz olun, Allah sizi kendi huzurunda toplayacaktir.
Cunki

Allah'in her geye giicii yeter”.(Kur'an 2: 148).Kur'an’” da iyi ahlaki, karakteri 6rneklendiren ayetler 3:
114, 5: 48, 21: 73, 21: 90, 23: 61 ve 35: 32.
24 “Insanlara birr'i (tezkiye ve teslim olmay:) emrediyorsunuz da siz kendinizi unutuyor musunuz? Ve siz,

Kitab't okudugunuz halde héla akil etmiyor musunuz?” (Kur'an 2: 44)

%5 | “Yetimin malina, o en kuvvetli cagma gelinceye kadar, en giizel sekliyle
olmadik¢a yaklasmaym. Olgii ve tartry1 adaletle yerine getirin. Kimseyi giiciiniin
disinda (bir sey ile) sorumlu tutmayiz. S6ylediginiz zaman, yakininiz olsa bile, artik
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yerine getirilmesi sadece birr (dogruluk) konseptiyle degil ayrica adl (adalet)
anlayis1 araciliiyla da saglanir.®® Dogru sozlilik Kur'an'in 6vdigi bir diger
erdemdir.?’” Son olarak Islam’da erdem Allah suurunda olmakta koklesmistir.
Allah suurunun en yliksek mertebesine ulagan insan muttaqin (Allah yolunda)
olarak ytceltir.”®

“Ahlaki hitkiim” konsepti Islami finans mukavelelerinin sadece kutsal
metinlerin aslina uygunluguna bagli kalmasini saglayarak degil fakat belki de
daha 6nemlisi Seriatin yliksek amaglarina veya maksatlarina (imanin, ruhun,
servetin, aklin ziirriyetin, haysiyetin muhafazasi) erigserek en iyi sekilde
uygulanabilir. Auda (2008) amaca talip bir sistem olarak Seriatin yiiksek
amaglarini; fizyolojik ihtiyaglardan baslayarak kademeli olarak giivenlik, sevgi,
saygt ve nihayetinde kendini gergeklestirmeye kadar uzanan Maslow' un
ihtiyaclar hiyerarsisi ile uyumlu oldugunu belirtmektedir. Islami finans
endustrisinin mevcut uygulamalari Seriatin yiiksek amaglarina  veya
maksatlarina istikrarh bir gekilde sadik kalindigina dair bir giiven

vermemektedir.

Erdem ahlak: timsal/modelin roliini vurgulamaktadir. Musliimanlar
i¢cin en iyi timsal/model Hz. Muhammed (SAV)'dir fakat bu vekil olmadaki
bireysel sorumlulugu reddetmez. Normatif ( kural koyucu) Islam’da tercih
edilen liderlik modeli; Islami finans endiistrisinin kurumsal uygulamalarinda
sosyal sorumlulugu vurgulayarak ulagilabilecegi hizmet liderligidir.”” Son
olarak erdem ahlaki; ahlakli davranigin elde edilmesinde uygulayici toplulugun
roliinii vurgular. Uygulayici topluluk Islim'da timmet olarak nitelendirilir.
Ummetin bir parcast olmak sadece Miisliimanlarla sinirli degildir fakat
dogruluk ve diristliglin uygulanmasinda miisterek amaglar: oldugu miiddetce

adaletle sdyleyin. Allah'in ahdini yerine getirin (ifa edin). Béylece tezekkiir edersiniz diye, (Allah) iste boyle,
size onunla vasiyet (emir) etti” (Kur'an 6: 152).

% “Muhakkak ki Allah, adaletli olmay ve ihsan1 ve akrabalara vermeyi emreder. Ve fuhugtan, miinkerden
(Allah'in yasakladig: seylerden) ve azginliktan (hakka tecaviizden) sizi nehy eder. Boylece umulur ki siz,
tezekkiir edersiniz diye size 6giit veriyor” (Kur'an 16: 90).

27 “Bunlar agikladigt gibi, Allah size ayetlerini, ibadetleri, Ser’i hitkiimleri de agikliyor ki, aklinizi
kullanarak distinebilesiniz, Serl hitkiimlerin hikmetini anlayip, size emr olunanlari uygulayasiniz” (Kur'an
2:242).

2 . “Iste bu Kitap ki, O'nda higbir siiphe yoktur. Takva sahipleri igin bir hidayettir” (Kur'an 2: 2).
Muttakin’i nitelendiren benzer deginmeler Kur'an'da 49 sefer bulunmaktadir.

% . Abdullah (r.a.) Allah Resulii-sallallahu aleyhi ve selem- sdyle buyurdu: “Hepiniz gobansiniz ve
siiriiniizden sorumlusunuz. imam insanlarin yéneticisidir, onlardan sorumludur. Erkek ev halkimn reisidir
onlardan sorumludur. Kadin kocasinin ve ¢ocuklarinin ¢obanidir ve onlardan sorumludur. Kéle efendinsin
malinin bekgisidir ve ondan sorumludur. Hepinizin ¢oban oldugunu sakin unutmayin. Hepiniz de
stirintizden sorumlusunuz.” Buhari (2416) ve Muslim (1829) hadiste rivayet etti.
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0 TIslami finans driinleri oncelikli olarak

insanlifin  timinid kapsar.’
Miislimanlarin kiigiik bir dilimine hitap etmekte ve dolayisiyla tiim belirli dini
kimlikleri agan misterek ahlaki ideallerde koklesmis daha genis bir uygulayict

topluluklar koalisyonunun olusturulmas: firsatini kagirmaktadir.

Dean (1992) finansal uygulayicilar i¢in erdem ahlaki prensiplerini
uygun bir baglama yerlestiren 8 temel erdemi ana hatlariyla ifade etmektedir.
1. Profesyonel faaliyetlerde bagkalar1 icin gerekli 6zen ve ilgi; 2. Saygi, gereken
durumda mahremiyet/gizlilik; 3. Ozel sorumluluklarina sadakat 4. Cikar
catismasindan kaginma; 5. Kanunlara gonilld uyum; 6. Miizakerelerde iyi
niyet ve samimiyetle davranma; 7. Insan refahina saygi; 8. Baskalarinin
ozgiirliiklerine ve anayasal haklarina saygi. Bu ahlaki prensipler Islami finansal
kurumlara kolayca intibak ettirilebilir ve bu kurumlarca benimsenebilir ¢inki
birlikte ele alindiklarinda erdem ahlakinin temelinde yatan 4 prensibi
aksettirmektedir: i¢sel iyi (hayr), ahlaki hikkiim (seriatin maksatlarina erigme),
ahlaki timsal (uswatunhasana) ve uygulayict topluluk (ummatankhayr).
Islim'in ahlaki temellerine ragmen mevcut uygulamalariyla Islami finans;
ozellikle ¢ikar gatigmalarindan kaginma ve insan refahi igin pozitif bir vizyon
baglaminda bu esitlik¢i ruhu layikiyla aksettirmemektedir.

Islami finansta biyiime 6ncelikle; mukavele sartlarimin esasen degil
fakat geklen farkli oldugu yasaklamalarla saglanmaktadir. Bu; Mislimanlarin
ticari islemlere dini degerlerini agilama gayretlerinde konvansiyonel finansal
piyasalarda satilan 6zlinde ayni Urinlerin kullanimi i¢in bilerek veya
bilmeyerek daha yiiksek bir fiyat 6dedigi, esasen dizenleyici arbitrajin bir gekli
olan Seriat-arbitraji firsatlarini dogurmaktadir. EI-Gamal (2008), giinimiz
finansal muhendislik ¢aginda uygulayicilarin iki Seriat-uyumlu drind
birlestirerek miisaade edilmeyecek konvansiyonel finansal tiriniin 6demelerini
tiretmelerinden dolay: konvansiyonel finanstaki belirli bazi mukavele sekilleri
tizerindeki Seriat-temelli yasaklamalarin etkisiz kilindigina isaret etmektedir.
Ahlaka yonelik daha biiytik bir vurgu bu gekilde kurallara uygun ama haksiz

bir kazanci engelleyebilir.

Harvard Universitesi'ndeki Islami finans projesi Islami finans
mukavelelerinin  Seriatin  lafzi yorumlamalar1 uyarinca teknik olarak
caiz/megru/helal olmakla birlikte ahlaki olmayabilecegini bildirmektedir.
Islami finans; triinleri Seriat-uyumlu (pasif yasal uyumu aksettirmektedir)
seklinde etiketlemekten uzaklagip, sadece Seriatin kanunlara riayetini degil

30 Kur'an 6: 108, 7: 34, 10: 47, 10: 49, 16: 93, 22: 34, 45: 28.
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takat ayrica yliksek amaglarina da erismeyi hedefleyen Seriat-tabanli tiranler
yaparak megru/caiz/yasal olandan faziletlilik alanina ge¢mesi gerekmektedir.

Islami finansin karg: kargiya oldugu bir diger sistemik ahlaki problem
Seriat uyumlu yatiim fonlart (mutual funds) alanindadir. Islami yatirim
fonlarindaki Seriat-uyumlulugu; her ikisinin de ahlaken veya dinen duyarls,
hassas sayilan musterileri olan firmalara yatirim yapmamak gibi negatif eleme
kullanmalar1 bakimindan sosyal yonden sorumlu fonlara (Ahmed ve Adams,
2013) benzerdir. Bununla beraber Nienhaus (2011) sosyal yonden sorumlu
fonlarin toplumsal kalkinmayi, fakirligin giderilmesini veya yenilenebilir
enerjiyi (strdirtlebilirlik) destekleyen firmalari tercih etmek gibi pozitif
elemeyi kullanirken Islami fonlarin borg oranlarinda diizey tespit etmek veya
elenmeden 6nce firmalarin ne kadar ¢ok duyarl faaliyetlere istirak ettiine
6nem vermek gibi negatif ikincil eleme kullandigina isaret etmektedir. Islami
fonlar yasaklar bakimindan hukuken $eriat-uyumludur fakat Seriatin yiiksek
amaglarini veya maksadini aksettirmek bakimindan hi¢ denecek kadar az
tesebbiiste bulunmalarindan dolayr ahlaki degillerdir. Islami fonlar; gevresel,
sosyal ve kurumsal yonetime odaklanan 6 prensibe bagl kalmak yoluyla
surdirilebilir yatirimlan tegvik etmeyi amaglayan Birlegmis Milletler Sorunlu
Yatirim Prensipleri (PRI) gibi saygin uluslararas: standartlar: benimseyebilir.*!
Bugiin (PRI)’ y1 imzalayan 1100 finansal varlik sahibi, yatirim y6neticisi ve
profesyonel finansal hizmet saglayicisindan bir tanesi bile Islami finans
endustrisinden gelmemektedir.

IV. Sonuglar

Islami finans 1963 yilinda Misir'da Mit Ghamar tasarruf bankasinin agihst ile
baglayan miutevazi kokenlerinden bugiine ¢ok yol katetmistir. 2011 yilinda
global finans piyasasimn sadece yiizde biri olmasina ragmen global Islami
finansal hizmetler endistrisi 1.357 trilyon dolar olarak degerlenmistir. Bu
bagartya ragmen bu nis pazann sirddrdlebilirligine dair endigeler
birikmektedir.

Seriat-uyumlu trtinler amaglarini, agirlikli olarak riba (faiz) ve gharar
(asir1 spekilasyon) gibi belirli tir yasaklardan kaginma ile sinirlamaktadur.
Islami finans endistrisi simdiye kadar uygulamalarini, Islam’in kutsal
metinlerinden kaynaklanan ahlaki temelleri ile agilama firsatin1 kagirmugtir.

31, Sorumlu Yatirim Prensipleri. 6 prensip-su adresten alindi http://www.unpri.org/about-pri/the-six-

principles/
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Seriat arbitraj firsatlarinin mevcut olmast Islami finans tiriinlerini haksiz ve
tarafli yapmakta dolayisiyla Seriatin yiksek amaglarini ihlal etmektedir.

Islami finanstaki inovasyonlarin cogu konvansiyonel bankalarin Islami
pencerelerinden kaynaklanmaktadir. Bu bankalarin ¢ogu tasarrufa yonelmeye
ve personel sayisini diisiirmeye baglamaktadir. The Banker dergisi diinyadaki
ikinci biiyiik Islami pencere olan HSBC Amanah’ in Ingiltere, Birlesik Arap
Emirlikleri, Bahreyn, Banglades, Singapur ve Mauritus’ da faaliyetlerini
durdurmakta oldugunu ve HSBC’ nin Islami finans gelirlerinin yiizde 83’tini
teskil eden Ug tlkede Malezya, Endonezya ve Suudi Arabistan'da da ticari
faaliyetlerini kisitlamakta oldugunu bildirmektedir.”” UBS Bahreyn'deki
Islami bankasini gekmistir. Ayn1 sekilde BNP Paribas ve SocieteGenerale’ da
ayni sekilde tasarrufa yonelmekte ve personel sayisini azaltmaktadir. Ayrica 24
adet tamamiyla Seriat-uyumlu yatirim bankasinin hemen hemen yaris1 2011
yilinda zarar etmektedir.

Islami finans sahasi an itibariyle esas olarak Korfez Isbirligi Konseyi
tlkeleri ve Malezya ile siurli bulunmaktadir. Muhasebe firmas: Ernst and
Young’a gore en Ustin 4 Pazar, endistri varliklarinin yiizde 84’ind tegkil
etmektedir.”® Rapor, “Islami finans, 6lcek alt faaliyetler, varlik kalitesi,
cekirdek faaliyetlerden negatif faaliyet geliri, ve zayif risk kiltird ile ilgili cok
yonld sorunlarla micadele etmektedir” seklinde devam etmektedir. Fakat bu
sorunlara ¢6zim yollar1 belirlerken ad:i gegen rapor; mukavele temelli
inovasyonu, kurumsal yonetimde vekalet sorunlar1 gibi biiyiik resmi gozden
kagiran problemleri, gli¢lii olmayan ahlak odakliligi vurgulamaktadir. Kirk
yilin tizerindeki varligia ragmen Islami finans Mislimanlar arasinda bile
kugkularin iistesinden gelmek zorundadir. Ahmad (2007) Banglades'te Islami
finans bankacilari ve miisterilerine yonelik bir anket uygulamis ve yaklasik
olarak her 10 kisiden 7 sinin Islami bankalarin talep ettigi kr orani veya sabit
karin konvansiyonel finans tarafindan sunulan faiz temelli iglemlerden ¢ok da
farkli olmadigint inandiklarini tespit etmistir. Her 10 potansiyel miisteriden
yedisi seriat uyumlu iriinlerle islemde bulunmaya géniilli bulunmamaktadir
¢linkii bu driinleri konvansiyonel finans turinlerinden pek de farkl
gormemektedirler.

Bu ¢alisma Islami finansin gelismesi gereken iki alana isaret etmektedir. Seriat
denetleme kurullarinin mahal verdigi vekalet maliyetleri somut ve gergektir ve

32 Hancock, M. (30 Ocak 2013), “2013’te Islami finans: Biiytimenin 6tesinde,” The Banker Dergisi su
adresten  ulagilabilir:  http://www.thebanker.com/Markets/Islamic-Finance/Islamic-finance-in-2013-
beyond-the-growth

3 . Ernst and Young Diinya Islami Bankacilik Rekabet Edebilirlik Raporu 2013

186 International Journal of Islamic Economics and Finance Studies



JISEF

onlarin seffaflik eksikligi endustri hakkinda ihtilaf kaynag: olmaktadir. Bu

calisma kamu yarari olarak harici Seriat derecelendirme kuruluslarinin

olugturulmasini 6nermektedir. Ayrica Islami finans endiistrisi daha ¢ok ahlaki

standartlar olusturmalidir. Mevcut Islami finans endiistrisi Seriat arbitrajina

dayali inovasyonlar tzerindeki vurguyu kaldirir ve bunun yerine bariz bir

sekilde ve acik¢a Seriatin yiiksek amaglarina baglhiligi blinyesinde barindirirsa

daha iyi hizmet edilmis olacaktir.

Tablo 1: Islami Finans Kurumlarinda Yénetim Rolleri

Bu tablo Islami finansal kurumlarda temel yonetim kurullarinin rol ve

sorumluluklarini géstermektedir. Ugiincii siitun bu rollerin konvansiyonel

finansal kurumlardan farkli olup olmadigini gostermektedir.

Yonetim Organt

Roller Ve Sorumluluklar

Konvansiyonel Finansal
Kurumlarla Iligkisi

Yonetim Kurulu

(BOD)

o Etrafli politikalar ve
stratejilerin belirlenmesi ve
onaylanmasi

¢ Kurumsal amaglara y6nelik
ilerlemenin izlenmesi

¢ Yonetimin hesap
verilebilirliginin saglanmas:

e Hissedar haklarinin
korunmasi

Benzer kapasitede

uygulanabilir

Seriat Denetim
Kurulu

o Seriatla ilgili kural ve
prensiplerini belirlenmesi

e Tim trlnlerin geriatla
uyumlulugunun agikliginin
saglanmasi

e Seriatla uyumluluk agisindan
glvenin olugturulmasina dair
uyum ve bununla ilgili hiikmiin

denetlenmesi

Uygulanamaz

Denetim
Kurullan

¢ Finansal raporlamanin
gozden gegirilmesi ve
denetlenmesi

e I¢ ve dis denetgilerin
gozetiminin saglanmas:

o Bilgi miktar ve kalitesinin
dogrulugunun saglanmasi

e Yonetim kurulu tarafindan
belirlenen politikalarin
yoneticiler tarafindan takip
edilmesinin saglanmas:

Uygulanabilir,
Seriat uyumlulugu harig
olmak tizere
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¢ Finansal raporlarin genel
kabul gérmis raporlama
standartlarina gére
hazirlanmasinin saglanmas:
o Karin geriat ve etsin ihlal
etmeden elde edilmesinin
saglanmasi

e Ust yonetim ve kritik personel | Benzer kapasitede

Ucret Komitesi . L. ) ) o1
tcret politikasinin izlenmesi uygulanabilir

¢ Yonetim kurulunun
performans degerlendirmesinin | Benzer kapasitede

Atama Tayin saglanmast uygulanabilir

Komitesi
¢ Yonetim kurulu iyelerinin

degistirilmesi

Kaynak: Safieddine (2009)

Tablo 2: Erdem Ahlaki Ve Ahlak Ilminin (Islam’in Ahlaki Temelleri)
Uyumlulugu

Ilm-ul-Akhlaq (Islamin Ahlaki

Erdem Ahlakinin Dayanaklar Temelleri)

Ahlak (Etik): Islam'da erdem genis ve
¢ok sayida kelime ile ifade edilir- khayr
. . (iyilik), birr (dogruluk), qist (esitlik),
Igsel Iyi: Tiim paydaslar icin iyiyi adl (adalet), haqq (hak ve dogruluk) ve
saglayan erdem ma’ruf (bilinen ve onaylanan) ve taqwa

(Allah suuru ve zithd)

Seriatin Maksatlar: (Islam Kanununun
Yiiksek Amaglart): Servet
maksimizasyonu pesinde kogmak;
insanlarin Kuran'da Allah'in
yeryuziindeki vekilleri olarak gorildugu
ve bu itibarla kaynaklarin her tir
kullanim veya tanziminin dogruluk,
esitlik ve tiim paydaglara yonelik adalet
anlayistyla yerine getirilmesi gerektigi
idrakiyle tadil edilmelidir. Bu dogruluk,
esitlik ve adalet anlayisi en iyi sekilde
Seriatin ytiksek amaglarina baglilikla
saglanabilir- insanlarin imanin, ruhun,

Ahlaki Hiikiim: Saglikli hikkiim vermek
ve kurallarin lafzina bagli kalmamak

servetin, aklin, ziirriyetin ve haysiyetin
muhafazasi.
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Ahlaki Timsaller/Modeller: Ahlakin
uygulamal tatbikatinin vurgulanmast,
bir davranigsal diistur setinin
ezberlenmemesi

Uswatun Hasan (Mitkemmel Ornek):
Islam Peygamberi Hz. Muhammed
(SAV) Kuran'da en iyi timsal olarak
tarif edilir. Islam ehlinin ellerinden
geldigi kadar peygamberin ayak izini
takip etmesi gereklidir. Islam ahlak ve
etigi sadece kutsal metinlerdeki
degildir  fakat

Mislimanlarin - giinlik davranig ve

kelimeler ayrica

muamelelerinde aksettirilmelidir.

Uygulayict Topluluk: Ahlaki degerleri
besleyen bir topluluk

UmmatanKhayr (Iyl Toplum):
Miislimanlar Kuran'da iyiligi emredip
kotilug, fenalig: yasakladiklar siirece
en iyi topluluk olarak tarif
edilmektedir.

Sekil 1: Mukavelelerin Baglant: Noktas: Olarak Firma

Finansman
saglayanlar

Miisteril
er

Tedarikgil
er

FiIRMA
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Sekil 2: Seriat Denetim Kurulunun Ozgiin Roliinii Gosteren Ornek
Organizasyon Semasi

Y Onetim
Kurulu
(BOD)
Seriat Denetim
Kurulu
Denetim . L ?;a?;a /
Kurulu Ucret Komitesi y L
Komitesi

Sekil 3: Bir Malezya Islami Finans Firmasinda Seriat Yonetim Yapist

Malezya Endustriyel Kalkinma Finans Berhad (MIDF)'da Seriat yonetim
yapist 3 ana kurul tarafindan yonetilmektedir- Yonetim Kurulu, Seriat
Denetim Kurulu ve Yéneticiler. Her bir organ MIDF ticari faaliyetlerinin her
zaman i¢in Seriat-uyumlu oldugunu saglamak i¢in birbirine baghdir. Bu
organlar; Seriat gozden gegirme, Seriat denetimi ve Seriat risk ydnetim
fonksiyonundan olusan Seriat uyum fonksiyonlariyla desteklenmektedir.
Seriat uyun fonksiyonu Seriat ehliyeti olan gorevli tarafindan yuritilen
aragtirma komisyonu ile desteklenir.
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Islami Finansta Kusatic1 Prensip
Olarak Seriat

Yénetim Kurulu (Bod)
MIDF Grup
firmalarinda Seriat
uyum ve Seriat
yonetim yapist igin
etrafli gézetim

Grup Seriat Komitesi

Kurul Denetim Ve

Risk Yénetimi Seriatla Ilgili
o Konularda YONETIM (GMD)
omitest Hesapverilebilirlik ) « Ticari & operasyonel
Denetimi faaliyetlerin Seriat
prensiplerine
4 F uygunlugunun
I : saglanmasi
1 | ¢ Seriat Komitesine
! ! gerekli destegin
: i saglanmasi
1
! !
! I
: i
i
R N R S
| I
P .
Seriat Risk SERIAT DENETIMi .
Yonetim (GCAS) . SERIAT SEKRETERYASI
Fonksiyonu MIDF  Grubu  Seriat
(MIDF Yatriminn uyumuna deger katmak
RMD’si ve gelistirmeye yonelik
Seriat uyumsuzluk tasarlanmig  bagimsiz |
risklerinin degerlendirme ~ &amag
belirlenmesi, teminatt saglamak Seriat Gozden Seriat Aragtirma

Slgtilmesi, izlenmesi
ve raporlanmast

Gegirme Fonksiyonu
(MIDF yatirimin LCD si
ve MIDF DFD nin DU
su)

Seriat uyumunun

Fonksiyonu
( Seriat
Sekreteryast)
Seriat Komitesine
sunulmadan 6nce
derinlemesine

—— saglanmasi igin ticari .
L Seriat aragtirmalar:
operasyonlari dizenli apmak
olarak gézden yap
gegirilmesi
S
1
MIDF, YATIRIM MIDF DFD MIDF DFI
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Notlar:

MIDF: Malezya Endiistriyel Kalkinma Finans Berhad
MIDF Yatirim: MIDF Amanah Yatirim Bankas: Berhad
MIDF DFD: MIDF Kalkinma Finansi Departmani

MIDF DFI: MIDF DFI Bhd.

BARMC: MIDF Kurul Denetim ve Risk Yonetimi Komitesi
GCAS: MIDF Grubu Kontrol Teminat Hizmetleri Departman:
RMD: MIDF Yatirim Risk Yonetim Departman:

LCD: MIDF Yatirim Legal & Uyum Departmani

DU: MIDF DFD Dokiimantasyon Birimi

GMD: Grup Yénetim Direktorii

RC&F: MIDF DFD Dénen kredi &Faktoring

Seriat Yonetim Yapisi

Suradan Ulagilabilir.

http://www.midf.com.my/islamic-finance/profile/if-profile/shariah-
governance-contr ol/shariah-governance-structure
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OZET

Bu ¢alismada, Dr. Yahia Abdul-Rahman’in “The Art of Islamic
Banking and Finance” ismiyle yazdig1 ve Prof. Dr. Salih Tug ve
Abdullah Tug tarafindan “Islim’da Bankacilik ve Finansman”
adiyla Tirkee'ye cevrilen kitabin tamtim ve tahlili yapilmistir.
Islamiyet ve oncesinde gelen semavi dinlerin hepsinde faiz
siddetle kinanmug ve yasaklanmistir. Glintimizde kiiresel boyuta
ulagmig olan iktisadi yaklagimlarin, faizi ve faizli (konvansiyonel)
bankacilig sistemin merkezine yerlestirmis olmas: ise faizden
sakinmay: oldukea gii¢ hale getirmistir. Kapitalizmin etki alani
kiiresel boyutta gelistigi i¢in dogal olarak Musliman toplumlarda
da faizsiz finans kurumlari konusu giindeme gelmistir. Faizsiz bir
sekilde insanlarin ticarl iglemlerini nasil yuritebilecekleri,
bireylerin giinliik ihtiyaglarini (konut edinme, tasit edinme vs.
gibi ihtiyaglari da bu gruba dahil edilebilir) nasil giderebilecekleri,
yeni bir is acacak olanlarin ya da islerini bitytitmek isteyenlerin ne
sekilde ve nasil bir finansman saglayabilecekleri konusunda
birtakim yaklagimlar ileri siirilmis, bu konuda ilmi tartigmalar
yapilagelmistir. Bu ilmi tartigmalar cercevesinde faizsiz finans
temin etme yoniindeki gegmisteki uygulamalar mercek altina
alinmakta, Islam dininin temel kaynaklar1 da yeniden tetkik
edilerek giniimizde yaganan faizsiz finans saglama problemine
dair ¢6zim onerileri sunulmaya cahgilmaktadir. Caligmada
tanitimi ve tahlili yapilan bu eser, faizsiz finans sistemi konusunda
yapilan ¢alismalarin son halkalarindan birisi hiikmindedir.
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I. “Islam’da Bankacilik ve Finansman” Adli Kitabin Igerigine Iliskin Genel
Bilgilendirme

Tanitimini yaptigimiz eserin adi “Islam’da Bankacilik ve Finansman” (Abdul-
Rahman, 2015) olup miellifi Dr. Yahia Abdul-Rahman’dir. Eserin 6zgiin ad:
“The Art of Islamic Banking and Finance”, 2010 yilinda Amerika Birlesik
Devletleri'nde nesredilmistir (Abdul-Rahman, 2015). Tamitimini yaptigimiz
eseri Tirkge'ye kazandiranlar Islam Hukuku alaninda calismalariyla maruf
olan Prof. Dr. Salih Tug ile Islami bankacilik alaninda gerek teorik ve gerek
pratik yonleriyle tecriibeli olan Abdullah Tug’dur.

Kitap on dokuz béliimden miitesekkil olup Birinci Bolim'de konuya
girizgdh mahiyetinde giris bilgileri bulunmakta, Ikinci Bélim’ de “Yahudi-
Huristiyan-Islam Inan¢ Temelli Faiz Yasagi ve Faizsiz Bankacilik Sistemi”
anlatilmakta, Ugiincii Bélim’ de “Faizsiz Disiplinlerde Degerleme Yapilirken
Emtianin Endekse Gore Fiyatlandirilmas: ve Piyasaya Fiyatina Gore
Ayarlama”, Dérdiincii Bolim’ de “Islam Bankalarinda Seriat Kurullari: Bir
Agiklama ve Gelecek I¢in Bir Goriig”, Besinci Bélim’ de “Para ve Paranin
Meydana Getirilmesi”, Altinci Bolim’ de “Faizsiz Parasal Disiplin: Faizsiz
Mal Endeksleme Disiplini”, Yedinci Bolim’ de “Faizsiz Bankacilik
Sisteminde Sosyal Sorumluluk ve Birlikte Medeni Yasama Kurallart”,
Sekizinci Bolim’ de “Faize Dayali Konvansiyonel Bankacilik Sistemi”,
Dokuzuncu Bolim’ de “Iki Tiir Banka Arasinda Meveut Farklar”, Onuncu
Bolim’ de “Yirminci Yiizyilda Islami Bankacihk”, On birinci Bélim’ de
“Yirmi Birinci Yiizyil Icin Faizsiz Bankacilik Modeli”, On ikinci Bolim’ de
“Faizsiz Finansman Hareketini ve Disiplinini Bir Araya Toplamak”, On
Uglinci Bolum’ de “Amerika Birlesik Devletlerinde Faizsiz Bankaciliga
Baglamak”, On dérdiincii Bolim’ de “Faizsiz Sermaye Piyasalar1”, On beginci
Bolim” de “Bazt Incelemeler ve Analizler”, On altinci Bolim’ de “Faizsiz
Kredilerin (Bor¢ Vermenin) Faize Dayali Kredilerle Kargilagtirilmasi”, On
yedinci Boliim’ de “Sikintili ve Kredi Sézlesmesindeki Odeme Sartlarinin
Yerine Getirilmedigi Krediler I¢in Faizsiz Yaklagim ve Muamele Tarzi”, On
sekizinci Bolim’ de “Faizsiz Bankaciligin Gelecegi Hakkinda Bazi Vizyonlar”
ve son boliim olan On dokuzuncu Bélim’ de ise “21. Yiizyil I¢in Yeni Bir
Bankacilik Markas: ve Bankacilik Hizmetleri Vizyonu” baglikli konular ele

alinmigtir.

Kitapta yukarida bagliklar zikredilen tim konular olduk¢a mufassal
ve derinlemesine iglenmis olup (761 sayfa hacme sahiptir) kitabin konuya ilgi
duyanlar nezdinde taninmasi géyesini tagtyan bu ¢alismamizda her bir baglikta
belirtilen hususlara deginmek yerine ana hatlariyla bir degerlendirmede
bulunulacaktir.

Eser 6ncelikle Islam ve diger semavi dinlerin iktisadi konularina bakis
acilarini yansitmakta, 6zellikle faiz yasaginin kutsal kitaplardaki yer alig
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sekillerini derinlemesine incelemektedir.  Islimi digtnirler, batilhi din
adamlari ve felsefecilerin bu konulardaki géruslerini incelemekte ve gozler
oniine sermektedir. Eserin ilk kismini olugturan hususlar genel itibariyle
bunlar olup, ikinci kissmda ise modern iktisat teorisinin para, bankacilik,
merkez bankasinin rolii ve islevleri gibi iktisadi olgulara temas etmekte ve 151k
tutmaktadir. Ayrica eser, A.B.D.” deki konvansiyonel bankacilifin mevzuati
hakkinda bilgi vermektedir. Bir sonraki agamada faizsiz banka modeli ile
konvansiyonel banka arasindaki mevcut farklar1 siralamakta, devaminda ise
Islami bankaciligin temelleri tGzerine bilgiler sunmaktadur. LARIBA
modeliyle ilgili bilgilerin verildigi bir bélimden sonra ise bunun A.B.D.
yasalarina uyumlagtirilmasina dair yazarin tecribeye dayanan gorisleri ifade
edilmektedir.

II. Kitabin Miiellifi Dr. Yahia Abdul-Rahman: RF (Riba Free) Hareketinin
Kurucusu

Kitabin muellifi Dr. Yahia Abdul-Rahman, Kéhire/Misir dogumlu olup
Islami bankaciligin kurulmasinda ve yayginlasmasinda aktif gorevler icrd
etmis, LARIBA adini verdigi akimin &nciisi  olmugtur. Kahire
Universitesinde Kimya Miihendisligi lisans egitimi alan Dr. Abdul-Rahman,
1968 yilinda Misir’dan Wisconsin (Madison) Universitesi’nde yiiksek lisans ve
doktora egitimi i¢in A.B.D.ye gelmigtir. 1971 yilinda doktora galigmalarini
tamamlamig olan Abdul-Rahman bir enerji sirketindeki aragtirma merkezinde
gorev almigtir. Abdul-Rahman’in bankacilik ve finans alanina gegisi ise
A.B.D. Dallas’ta bir Islim Merkezi inga edilmesi gayretlerinde kredi temin
edilmesi gerektiginde, Islim'daki faizin haramligi mevzuunun giindeme
gelmis olmas: ve kendisinin o giine kadar bu alanda bilgi ve goriisi olmamas:
tzerine dikkatini yavas yavas bu alana kaydirmis olmasi iledir. Bunu daha
sonra ¢alistig1 firmanin ihtiyaglari dogrultusunda bir ekonomi egitimi alma
ihtiyaci per¢inlemistir. Boylelikle Dr. Abdul-Rahman, para, para teorileri,
finansal muhasebe, kredi analizleri ve uluslararasi ekonomi alanlarinda
kendisini yetistirme imkani elde etmistir. Sonralar ise tim bu miiktesebati
nedeniyle “Industrial Bank of Kuwait (IBK)'nin kurucu heyetinde olmak tizere
kendisine gelen teklifi kabul etmis ve finans diinyasina bdylece adim atmugtir.
1987 yilina gelindiginde ise “Amerikan Finance House LARIBA”
kurulmugtur. “LARIBA” aslinda Arapga “faizsiz, faiz yok” anlamina gelse de
bunun agilimini “Los Angeles Reliable Investment Bankers Associates” yani
“Los Angeles Giivenilir Yatim Bankacilar Birligi” seklinde zikredilmekte
oldugu gérilmektedir. Kitap incelendiginde Dr. Abdul-Rahman’in A.B.D.
yasalarina son derece saygili oldugunu, konvansiyonel bankacilikla ilgili
tenkidi bir tutum takinmadigini, kendi gayretlerinin yalmizca A.B.D. de
yasayan Miusliman azinhigin istifadesi i¢in bir imkan sunmak oldugunu
gormekteyiz. Dr. Abdul-Rahman, hissi degil, realist bir tutum takinarak,
Masliiman cemaatin (kendisi dindar Hristiyan ve Yahudilerin de bu

200 International Journal of Islamic Economics and Finance Studies



JISEF

imkanlardan yararlanabilecegini ifade ederek Islam bankaciligindan ziyade
semdvi dinlere inanlara yonelik daha kapsayict bir vurgu yapiyor) giinlik
hayattaki 6zel ve is ihtiyaglarini faizsiz kredi temini i¢in gayret sarf etmektedir.
Ayrica ileri boliimlerde ele alinacag: ve anlagilacag: tzere uygulamacilifinin
yanu sira kendisi derin bilgi-birikime sahip bir ilim adamidir. (Abdul-Rahman,
2015, s. 32-35)

III. LARIBA Modeli Nedir?

Bu model, yazarin ifadesiyle 1ngiltere’deki “Al Baraka Bank (Londra)” nin
modeli tizerine inga edilmigtir. Dr. Abdul-Rahman’in birtakim eklemeleri ile
model gelistirilmis ve bu suretle faiz, finansman islemlerinde digarida
tutulmaya ¢aligtlmistir. Modelin temel olarak uygulandig unsur gayrimenkul
(konut ve igyeri) finansmani ile menkul (tagit) alanidir. “Mal endeksleme
disiplini” ile “piyasa fiyat: ile fiyatlama” yaklagimlarini icermektedir. Modelin
uygulama alanindaki siireci su sekildedir;

a) Modele gore RF (Riba free/ faizsiz) faizsiz banka veya RF finansman
kurulugu, aliciyr kendi miimessili (vekil) olarak atar ve faizsiz banka adina satin
alim fiyatinin pazarligini ve diger kosullar: gérigmesi i¢in gorevlendirir.

b) Faizsiz banka, migteri ile milki satin almak i¢in kavramsal olarak bir
ortaklik  olugturmayr agagidaki sartlarla kabul eder: Finansmani
gerceklestirecek olan miulkin ruhsatinin veya tapusunun (6rnegin konut
tapusu) aradaki glivene dayanarak Serfat tarafindan misaade edilen
s6zlesmenin imzalanmasinda itibaren ortagin adina kayit ettirilmesi. Miilkin
ruhsatinin veya tapusunun bu gekilde kayit ettirilmesi, Gzerinde anlagilan
sozlesmeye aykiri degildir. Ozellikle ortagin bu evi kendi bagina satabilmesi,
bu evin tam olarak sahibi olana kadar sinirlanmistir. Bu bakimdan, alimler
standart bir evrak olan tapunun bu sekilde kaydedilmesinin miilk tizerinde
resmi olarak tesis edilen ipotek tarafindan giivence altina alindigini ve bunun
da ortak tarafindan kabul edilen sartlardan birisi oldugu seklinde
degerlendirmiglerdir.

c) Banka satin alma iglemini alici ile birlikte “mistereken ortak girisim
(mugareke)” seklinde finanse eder. Detaylar: soyledir:

i) RF faizsiz banka, kendi hisselerini ayni anda aliciya devreder ve mulki
(konutu ya da otomobili) alicinin adina kaydettirir.

ii) RF faizsiz banka eksiksiz ve tam bir ipotegi tesis eder ve RF faizsiz bankay:
ipotek sahibi yapar. Ayni zamanda musteriden bankanin hisselerini belli bir
zaman suresi i¢inde satin almak Uzere (geri satin alma sartlar1) sozlesmeye
dayali bir s6z alinir. Bu adimda alic1 artik mulkiin tapusunu sahibidir (milk’ur-
rakabe). Miisteri mulkin tapusunu aym giin kendi adina tescil ettirebilir.
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iii) RF  faizsiz finansman sirketi veya RF faizsiz banka, milkin
kullanilmasindan dolay: olusacak faydalari yillara yayin olarak paylagir
(hakk’ul-menfaa) -Bir otomobil olmas: halinde aracin kiralanma orani ve bir
konut olmast durumunda ise evin kiralanma orani- Yillar i¢erisinde yapilan bu
paylagim degisen “zimni sahiplik” oranlarina gére yapilir. (RF faizsiz bankanin
ipotek vasitasiyla tesis etmis oldugu “zimni sahiplik” ve béylelikle bankanin
menfaat hakk: giderek azalir ve alici satin alim fiyat: izerinden kendi sahibi
oldugu kismu gittikge arttirir ve geri 6der.)

iv) RF faizsiz Banka veya RF faizsiz finansman sirketi, yerel kanunlara
uyabilmek amaciyla milkiin pay: Gzerinden 6denen kiray: tarif etmek tizere
“faiz” kelimesini kullanabilir. Fakat bunun tersine yani (yani faiz alip bunu kar
olarak adlandirmaya) miisaade edilmez (Abdul-Rahman, 2015, s. 515-516).

Siiregleri ve modeli inceledigimizde LARIBA modeli ile 6rnegin Tiirkiye'de
faaliyet gosteren Katilim Bankalari arasindaki farkliliklar soyle siralayabiliriz;

1. Turkiye'de faaliyet gosteren Katilim Bankalar’nda finansman teknigi
olarak kahir ekseriyetle murabahanin kullanildigini, LARIBA modelinde ise
satin alnan konut/igyeri ya da tagit i¢in anapara tzerine misteri ile antant
kalinan bir kira bedelinin uygulanarak misareke usuli ile finansman

yapildigini gérmekteyiz.
2. LARIBA’ nin uygulandigi ABD’de yasal mevzuat “faiz” ibaresi disinda bir

ibareyi kabul etmedigi i¢in anlagma metinlerinde zaruri olarak bu ifade
sozlesmelere ilave edilmektedir. Tirkiye’de yasal zemin uygun hale getirildigi
icin kredi sozlesmelerinde “faiz” ibaresi yerine “kdr payr” ifadesi
kullanabilmektedir (BDDK (Bankacilik Diizenleme ve Denetleme Kurumu)
Web Sitesi).

3. LARIBA finansman uygulamas: olarak yalnizca konut, isyeri, ticarethine
gibi gayrimenkulleri konu edilebilmektedir. Tirkiye’deki Katilim Bankalar:
ise gerek zikredilen bu gayrimenkul ve menkulleri, gerekse de bunlar diginda
kalan ve Islami ilkelere halel getirmeyecek tim emtia ve hizmetleri finanse

edebilmektedir.
4. LARIBA modelinde konut/isyeri finansman 30 yila kadar uzun vadeye

yayilabilmekte iken Tirkiye’de en uzun vadeli finansman (konjonktiirel olarak

daha da kisalabilmektedir) 10 yildur.

5. LARIBA'min fonladigi sermaye halktan toplanan mevduat ile degil,
Freddie Mac ve Fannie Mae adl1 iki yatirim sirketi ile saglanmaktadir (Abdul-
Rahman, 2015, s. 535-537), yani LARIBA bir mevduat bankast degildir.
Thrkiye’deki Katilim Bankalar: ise mevduat bankacilig: icra ederek, kendi 6z
sermayelerinin yaninda halktan kar-zarar ortakligi ile topladigi paralar
piyasaya plase etmektedirler. Kredilerden murabaha teknigiyle elde ettikleri
karlar1 da bir havuzda toplayarak fon temin ettikleri mevduat miisterilerine
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onceden belirlenmig kar paylasim rasyosuna gére (6rnegin %80 musteri, %20

banka gibi) kér1 paylagilmaktadir.

6. LARIBA modelinde banka/finans kurumunun geliri miigteriyle belirlenip
tizerinde mutabik kalinan kira bedeli oldugu i¢in yatirima/finansmana konu
olan emtia (konut, igyeri ya da tasit) piyasa fiyatinin dogru tespit edilmesi
konusunda daha dikkatli davramlmaktadir. Adil kiralama degerini tespit
edebilmek i¢in miisteriden en az t¢ farkhi emlakgiyr arayarak bir fiyat
aragtirmasinda bulunmasi beklenir, bu uygulamanin aynisini banka da yapar
ve taraflar (banka ve miisteri) toplamda alti adet fiyat teklifinin bulundugu
fiyatlar tzerinde muzakerede bulunarak ortak bir kira fiyati tespitinde
bulunmus olurlar (Abdul-Rahman, 2015, s. 522).

LARIBA bir finansman sirketi olarak American Finance House LARIBA
olarak 1987 yilinda Dr. Yahia Abdul-Rahman tarafindan arkadaslariyla
beraber 200.000 USD gibi miitevazi bir sermaye ile kurulmustur. Ancak bu
kugiik sermaye ile ayda ancak bir veya iki finansman islemi yapabilmekteydi.
Dolayisiyla talebin fazla olmasi ancak yeterli kaynaga sahip olunmamasi
sebebiyle gelen talepler kargilanamamaktaydi. Petrol zengini Arap
tilkelerinden bu fonun temin edilmesi girisimi ise sermaye sahiplerinin
beklentilerine uygun bir kirlilik ile plasman igleminin yapilamamas: sebebiyle
akamete ugramigti. Olumsuz bir tablonun ortaya ¢iktig1 bu zamanlarda Freddi
Mac adli bir yatirim sirketinden gelen teklif ile kaynak arayisinda muspet bir
geligme yagand. Bu yatinm firmasinin LARIBA’ ya yaptig1 kaynak aktarimi
ile plasmanlar artmaya bagladi. Bunun ardindan bir diger yatirim firmas: olan
Fannie Mae de ayni sekilde LARIBA’ ya yatirim yaparak gerekli olan kaynak
desteginde bulundu. Boylece LARIBA plasman yapabilecegi kaynaga sahip
olabilmistir (Abdul-Rahman, 2015, s. 535-536).
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Sonug

Tanitim ve tahlilini yaptigimiz eser, Islami bankacilik ve finans alaninda gerek
tecriibeye dayali bir birikimin yansitilmas: gerekse teorik alanda doyurucu
bilgileri icermesi agisindan 6nemli bir ¢aligmadir. Eserin 6n plana ¢ikardig:
hususlar, faizsiz finans modelinin salt Islami bir bakis agistyla ele alinmasindan
ziyade semavi dinlerde de faiz yasaginin bulunmasindan dolay: daha kapsayic
bir sekilde ele alinip sunumunun da buna gére yapilmasinin belirtilmesidir.
Eser, faiz yasagina dair kutsal kitaplarin ilgili bolimlerine atiflarda
bulunmakta, din adamlar1 ve filozoflardan da alintilar yaparak tim semavi
dinlere mensup olanlari (daha dogrusu dindar olanlarini) ilgilendiren bir
bankacilik  tiri  olarak faizsiz bankacihigin  gelismesi argimanini
desteklemektedir. Eserin okuyuculara sagladig: diger bir katma deger, Islam
bankaciliginin gelisimine dair tarihi bilgileri de igeriyor olmasidir. Miellif
gerek kisisel deneyimlerini aktararak gerekse akademik anlamda sagladig:
veriler ile okuyucular: bu konuda bilgilendirmektedir. Dr. Abdul-Rahman’in
eserinde kiymeti haiz olan bir diger husus ise hem giniimuz iktisat teorisinin
temel kavramlarini okuyucuya sunarak faizsiz bankacilik konusunda merakls
bireyleri temel ekonomi bilgileri ile de donatarak bu bireylerin konuya
bitincil bir bakis agisina sahip olmalarini saglamasidir. A.B.D.” de céri olan
bankacilik mevzuatini da kitabinda ele alan muellif, bu konuyla ilgili ¢aligma
yapanlar i¢cin de bir kaynak saglamis olmaktadir.

Islami finans ya da faizsiz finans alaninda calismalar yapanlar igin
olduk¢a doyurucu bilgiler igeren eser, aslinda yalmzca Islami bankacilik
(miiellifin ifadesiyle faizsiz bankacilik) acisindan degil, genel itibariyle Islam
ekonomisi i¢in butiincil bakis agisimi saglamaya yetecek kadar bilgileri
icermektedir. Konuya ilgi duyanlar, bu eserde faizsiz bankaciligin dini
boyutunu, modern iktisat teorisinin temel konularini, konvansiyonel
bankacilik sistemine iligkin bilgileri ve faizsiz bankacilik ile arasindaki farklar:
gorebilecek, hakkinda malumat edinebileceklerdir. Eserin Tirkge'ye
kazandirilarak konunun Tirk aragtirmacilarin istifadesine sunulmas: ise ayr
bir takdiri hak etmektedir. Cevirisi yapilan eser dil ve tslip olarak son derece
yalin ve anlagilir sekilde olup, takip edilmesi oldukga kolaydir. Bu nedenle
heniiz lisans seviyesindeki ogrencilerin bile istifade edebilecegi bir eser
hikmundedir. Kitabin, iilkemizde giin gegtikte daha ¢ok ilgi duyulan ve hatta
tniversitelerde lisans ve yiksek lisans/doktora seviyesinde kirstileri agilan
Islim ekonomisi sahasi icin tiniversitelerde kaynak kitap olarak istifade
edilecegi kanaatindeyiz.
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