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Abstract

Commercial diplomacy, that involves the activities of diplomatic actors
such as information gathering, lobbying and negotiating for the interest
of their nationals in host countries, was used by the European powers
to further their imperialistic goals through trade and investments.
This study attempts to explain the evolution of British commercial
diplomacy in the Ottoman Empire. In the earlier stage of diplomatic
activities, between 1830 and 1875, British diplomacy concentrated in
promoting free trade and investments that facilitated trade. After 1875,
when the dissolution of the Ottoman Empire became imminent, the
British government wanted to increase its economic presence in this
country by considering new investments in order to make future claims
on the spoils of the expected to be defunct Ottoman state.

Although commercial diplomacy has a long history as a component
of international relations, it seems to have gained a stronger emphasis

since the 1990s. Commercial, or economic, diplomacy is generally
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defined as “a government service to the business community which
aims at the socially beneficial business ventures” (Kostecki and Naray
2007). Public and private actors are involved in gathering information,
lobbying, networking and negotiating for the interest of their nationals
in host countries (Lee 2004; Ruél, Lee and Visser 2013; Bayne and
Woolcock 2011). They work to promote the trade of their country and
support other business activities (mainly investments) of their country,
by using diplomatic channels and processes. At the end of the twentieth
century, as some developing countries increased their involvement in
world trade and business, they usually follow the well trodden paths
of the developed countries to catch opportunities and successfully

compete in the globalized world.

In the nineteenth century, the Great Powers used commercial
diplomacy to further their imperialistic goals through trade and
investments. Today, scholars (in International business, political
science, and international relations) strive to make recommendations to
commercial diplomats (commercial attachés and trade representatives)
and managers of multinational corporations on making decisions and
negotiating with foreigners in order to increase their benefits from

international transactions.

This study tries to analyze the evolution of British commercial
diplomacy in the Ottoman Empire and attempts to assess its success.
Although the Ottomans granted the first British capitulations in 1581
and allowed the Levant Company to carry out trade in the seventeenth
century (Inalcik 1970: 214-15), one cannot see substantial diplomatic
activity until the early nineteenth century when the British Industrial
Revolution put pressure on mass producing firms to find markets and
those looking for raw materials. One can witness increasing diplomatic

activities during the 1830s to pressure the Sultan to sign a free trade
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agreement to reduce tariff duties and provide privileges for traders.
Thus, the first stage of such diplomatic activities comprised facilitating
trade; extending markets for surplus production and procuring raw
materials for the British industry, followed by railway construction
at high guaranteed interest rates to reach the interiors of the country.
However, with changing conditions around the years of Ottoman
bankruptcy, British diplomatic policy changed as well, concentrating
only on protecting the trade roads to India and also making its diplomatic
position stronger in the case of the dissolution of the Ottoman Empire.
Thus, the British Government wanted to increase the British presence
and considered new investments basically in order to make claims on

the spoils of the expected to be defunct Ottoman State.
The Period from 1830 to 1875

In the spring of 1826, Tsar Nicholas I sent an ultimatum to Mahmud
II demanding the full recognition of the privileges of the Moldavian
and Wallachian Principalities and the autonomy of Serbia. The Sultan
succumbed under British pressure, and approved the Convention of
Akkerman in October, thus accepting all the Russian demands and
recognizing the Russian domination of the Caucasus and permitting
Russian merchant ships to sail freely in all Ottoman waters, including
the Straits (Shaw and Shaw 1977: 29). After the destruction of the
Janissaries (Yenigeris), and before having a fully developed new army,
the foreign powers did not allow any time for the Sultan to put his
administration into order. But Russia, with increasing arrogance, asked
the Ottomans to give in to the Greek rebels. Britain again pressured
the Sultan to accept the Russian demands. When the Ottoman army
advanced to capture Athens in June 1827, Britain signed the Three-
power Treaty in London (6 July 1827) which became the basis for
Greek independence (Puryear 1935: 9). The three allies, Britain, France
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and Russia, attacked the Ottoman fleet at Navarino. After destroying 57
ships and killing 8000 soldiers under intense artillery fire, they blamed
the Ottomans for resisting the intervention and remaining in the harbor
(Shaw and Shaw 1977: 30). In response to Ottoman resistance, Russia
declared war, advancing from the Balkans and the Caucasus, began to
supply large amounts of arms and ammunition from her Mediterranean
fleet to the Greek insurgents. The war ended with the Treaty of Edirne,
with territorial losses in the Balkans and more extensive losses in the
East, and a war indemnity to Russia, about the double of the Ottoman

budget, to be paid over a period of ten years (Shaw and Shaw 1977: 32).

In 1832, the governor of Egypt, Mehmet Ali Pasa, initially with
the prodding of Britain and France, rebelled to gain his independence.
The well-equipped modern army of Mehmet Ali easily prevailed over
the Ottomans, and the Ottoman disaster alerted the Tsar to prevent
the establishment of a powerful new state that could resist Russian
penetration better than the Ottomans could do. The Sultan accepted the
Tsar’s offer of assistance against Mehmet Ali. When Mehmet Ali’s son,
Ibrahim, occupied Kiitahya (February 1833), a Russian fleet arrived
in the Bosphorus, and settled at Hiinkar iskelesi, to defend Istanbul.
Before leaving Istanbul, the Treaty of Hiinkar Iskelesi was signed
between the Russian and Turkish Empires (8 July 1833). This treaty
included provisions which advanced Russian policy in the Region.
It was stipulated that, in case of war, the Ottomans would close the
Dardanelles against the enemies of Russia, in exchange for the aid of
Russia to defend Istanbul. This state of affairs was not acceptable for
Britain and France and they protested to Turkey and Russia (Debidour
1891: 324).

For the British, the Eastern question became acute after 1833.

The Ottoman Empire became “decrepit” with her new dependence
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upon Russia, and the jealousies of the European powers prevented an
“equitable division” of the Sultan’s lands. The British foreign secretary
Lord Palmerston received numerous anti-Russian reports from the
agents of his government throughout the Middle East that increased
his fear of Russian expansion toward India. The Russian gains after the
Treaties of Edirne and Hiinkar Iskelesi made Palmerston very anxious,
and led him to devise a firm policy for dealing with Russia (Puryear
1935: 11-2).

As Bailey (1942: 39) pointed out, Britain’s policy of maintaining “the
territorial integrity of the Ottoman Empire” had long been viewed as an
integral part of her foreign policy throughout the nineteenth century.
One of the main reasons for the profound change in British policy in
favor of the Turks which was followed for more than two decades was
the possession and/or control of territory in the Mediterranean which
was on the way to her prime colony, India. Another fundamental cause
for this change was the steady improvement in trade relations with this
part of the world. After 1825, British exports to Istanbul, Izmir, Beirut
and Trabzon, to mention only the most important ports of the Ottoman
Empire, led even the conservative British to recognize the importance
of the Sultan’s dominions regarding the economic prosperity of Britain
(Bailey 1942: 40-41). With the advances of transportation after the
use of steam power in ships, the Mediterranean began to replace the
Cape of Good Hope as the more direct route to India and other parts of
Asia, thus, raising the importance of Eastern Mediterranean. The year
1833 became the starting point of this “program for the rejuvenation of
Turkey” during the period of peace between 1833 and 1839 (Rodkey
1930: 194). The program would urge the Turks to carry out military and
administrative reforms to make the Empire strong enough to shed of
the need of Russian protection. Palmerston thought that a shorter route

to India via Syria and Mesopotamia (through the Euphrates) would be
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preferable, and befriending and supporting the Ottoman Empire would
serve British interests better. During Napoleon’s invasion of Egypt,
an alternative route from Aleppo or from Istanbul to Bagdad and the
Persian Gulf was frequently used. In the first half of the nineteenth
century, when Egypt fell again under French influence, the British
reconsidered the Mesopotamian route which lay through the friendly
Sultan’s dominions, at once avoiding and overlooking both Mehmet Ali
in the South and Russia in the North (Crawley 1929: 69).

The increased interest in the Mediterranean in the second quarter of
the nineteenth century stemmed from the changing industrial and trade
conditions in Britain which had undergone an Industrial Revolution.
In order to operate new factories efficiently, a steady stream of raw
materials was necessary, while manufactured goods had to be carried to
the markets speedily to make way for new production. David Urquhart
urged the British to develop the Turkish provinces as competitors of
Southern Russia especially for grain (Puryear 1935: 15). Although
Britain’s trade with Turkey made up a small proportion of her total
trade, it had the prospect of further development. In the first half of
the nineteenth century, Britain enjoyed a near-monopoly position in
international trade. Her major problem was to find markets for the
flood of manufactured goods constantly pouring out from the factories
(Bailey. 1942: 68-9). But the constant penetration of Russia from
the Caucasus and the French influence in Egypt were considered to
be ominous to British trade with the Ottoman Empire and the rest of
Asia. Therefore, as it was vital for the British to keep the region secure
for trade and transportation and carry out trade profitably, they had to
prepare the ground for this purpose.

David Urquhart was a British subject who came to the Ottoman

lands to help the Greeks during their struggle for independence. Then,
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as he realized the harmful effects of a weakened Turkey on the Eastern
trade of Britain, he wanted to investigate the conditions in place, and
came to Istanbul. After spending some time in the Ottoman Empire,
at Palmerston’s request, he wrote a book, Turkey and its Resources,
analyzing the Turkish trading and administrative system as well as
the opportunities in this country for his countrymen. He averred that
the low priced English cottons would convince the Eastern nations
to stop domestic production (Urquhart 1833: 143). It is believed that
this book was widely read when it was published in 1833. When the
Treaty of Hiinkar Iskelesi became known in England, Urquhart found it

“offensive” against England.

In August 1833, Urquhart proposed to Palmerston a new project by
which he would be sent through the Balkans and western Asia as a
commercial investigator (Bailey 1942: 58-59; Puryear 1935: 24). Upon
his return to Istanbul, with the backing of the British Embassy, he wrote
pro-trade articles in order to influence the Ottoman public opinion.
According to Berkes, he and the editor of Le Moniteur Ottoman,
Alexandre Blaque, were the authors of many articles that proposed a
new economic and trade policy for the Ottoman Empire (Berkes 1975:
330).

In the mid-1830s, while the British were preparing the groundwork
for a free trade agreement, Palmerston wanted to install British officers
as commanders of units in the Turkish navy. The presence of French
military instructors in Egypt and of Prussian ones in Turkey during
these years, probably gave him the idea of sending some British naval
and military officers to serve as instructors. If the British officers were
given actual commands, it would secure an internal control in Turkey,
achievable in no other way. The British were able to achieve it, after

the Commercial Treaty was signed by Mustafa Resit Pasa, the Foreign
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Minister, who dispatched a request to London for three naval instructors

to serve in Turkey (Puryear 1935: 56).

The customs tariff agreement of 1820 ended in 1834. Tariffs had
to be renewed every fourteen year to take into account international
price increases. The British were not willing to have it renewed as this
would lead to higher tariff payments to the Ottoman government. The
customs duties for goods coming from Britain to the Ottoman Empire
were only three percent, while those imported to Britain, for similar
goods was 60 percent (Bailey 1942: 120). Even Urquhart found high
British tariffs as an obstacle in front of manufacturing efficiency in his
country (Urquhart 1833: 175-6). While the Ottoman authorities desired
to have a reasonable increase in the duties, Britain’s goal was to have an
agreement to terminate the internal monopolies in the Ottoman Empire.
By abolishing these internal monopolies, there would be no producer
left who could compete with the British goods protected by the Ottoman
state. In 1836, Urquhart prepared a draft agreement which was sent
to the British Foreign Ministry after the approval of the Ministry of
Commerce (Kiitiikoglu 1974: 87-88). Then, the British Ambassador,
Ponsonby, began to exert pressure to get the negotiations started in
Istanbul. The Ottoman government did not want the agreement as it
stood. Other countries, especially France and Russia were following
these developments closely. As the French were convinced that Britain
desired to eliminate French influence in Egypt, the French Chargé
d’Affaires began to make similar proposals. Furthermore, Egypt
attracted Britain’s ire as it was competing with Britain with its cotton
and foodstuffs and controlling the roads to India, through the Red Sea
and the Euphrates (Lavallée 1855: 500). When signed by the Sultan, the

convention would also bind Egypt.

Meanwhile, Urquhart who could not get along with his ambassador,
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was finally dismissed by Palmerston who sent H.L. Bulwer to Istanbul
as the first secretary of the embassy. Mustafa Resit Pasa’s return from
London facilitated Bulwer’s task. It did not take too long to convince
the Sultan to agree to the treaty, as rumors circulated that Mehmet Ali
would declare his independence. When the British promised assistance
against Mehmet Ali’s expected move, it was not difficult for Resit Pasa
to persuade the Sultan. Should the British get this agreement, according
to international law, it would also be applicable to Egypt which would
lose its monopoly concessions. Since Egypt’s military expenditures
were financed, to a large extent, from monopoly revenues, its economic
policy would be derailed and Mehmet Ali’s political power would
diminish. These factors were enough to convince Mahmud II to accept
this treaty (Tengirsenk 1940: 310; Berkes 1975:331).

The Anglo-Turkish commercial convention was a big success for
British commercial diplomacy. Like other European merchants, the
British paid, until 1838, a three percent (reftiyye) tax when the goods
were loaded on board a ship to be sent to Britain. The new convention
also required the British to pay the nine percent (amadiyye) tax, making
the total export tax 12 percent. All goods imported from the British
Empire to the Ottoman dominions would be subject to a three percent
tariff duty based on their value. The yed-i vahit system which granted
the trade of various products to certain monopolies would be abolished
(Kiitiikoglu 1974: 109-113).

By ending monopolies, the government had lost a major budget
revenue. Raising the export (amadiyye) tax to nine percent was expected
to cover only a small part of this revenue loss. One contemporary
observer commented that “it was a mischievous tax but much less
mischievous than the system which it replaced”. Foreigners admitted

that an increase in export duty rather than import duty was anomalous,
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but said “the Turkish government is not maitre chez soi” (Temperley
1936: 166). The commercial treaty spelled the infringement of Ottoman
sovereignty over its economic policies. It not only fixed such low
import duties, but also prepared ground for future interventions in tariff

policies.

The trade figures in Table 1 show the development of trade between
Britain and Turkey. British exports to the Ottoman Empire increased
seven fold from 1827 to 1845, from 1,078,920 to 7,620,140 pounds,
according to Bailey (1942: 70-74) who used British customs ledgers
and Parliamentary Papers to compile the trade statistics. Although the
numbers are not considered complete, they still show the increasing
trend in trade, and ever-increasing trade deficits for the Ottomans.
Imported goods to Turkey were paid for with agricultural produce,

valued in Ottoman lira, thus reducing the value of Turkish exports.!

The Ottoman coins used in trade at this time were beslik (5 piaster)
which were introduced in 1810 and renewed in 1829 as well as fractions
of it (2.5 and one piaster). The intrinsic value of these coins were much
less than the nominal value as their precious metal content was less
than the nominal required (Engelhardt 1882: 100; Issawi 1980: 327).
Valuing exports at this continuously depreciating domestic currency
meant continuous reduction in the nation’s resources. Since a large part
of the trade deficit was paid in bullion or internationally acceptable
specie, a depreciating currency was a permanent fact, leading to the
loss of national wealth. As seen in Table 1, Turkey had very large trade
deficits (a surplus for Britain) and her exports covered only a small part
of her imports. One can also see that the trade surplus of Britain from
Turkey continuously increased, while the exports of Britain to Turkey
averaged about 4 percent of her total exports in the years following

the Trade Convention, her imports from Turkey remained at about 1.8
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percent. However, Britain pulled out a very large percentage of her trade
surplus, 7 percent between 1838 and 1845 from Turkey. This balance,

of course, was paid in bullion or specie.

TABLE 1. Value of Exports from the United Kingdom to Turkey and
Imports into the United Kingdom from Turkey

% of % of Trade % of

Year  Exports British Imports British Balance Trade
£ Exports £ Imports Balance

1827 1,078,920 1.8 598,650 1.3 480,270 2.8
1828 423,151 0.7 731,943 1.6 308,792 1.8
1829 1,394,588 2.1 431,062 1.0 963,526 42
1830 2,745,723 3.9 726,065 1.6 2,019,658 8.6
1831 2,113,928 3.0 759,797 1.5 1,354,131 6.2
1832 2,091,590 2.7 654,146 1.5 1,446,444 4.6
1833 2,450,204 3.1 643,958 1.4 1,806,240 53
1834 2,467,944 29 741,280 1.5 1,726,664 4.8
1835 2,706,591 3.0 879,089 1.8 1,827,502 43
1836 3,649,925 3.7 1,030,110 1.8 2,619,815 6.5
1837 2,747,807 32 841,395 1.5 1,906,412 6.1
1838 4,672,720 4.4 789,118 1.3 3,883,602 8.8
1839 3,578,561 32 1,196,430 1.9 2,382,131 49
1840 3,673,903 32 1,240,812 1.8 2,433,091 5.0
1841 3,630,792 3.1 1,212,749 1.9 2,418,043 4.6
1842 4,688,207 4.1 1,168,036 1.8 3,520,171 7.2
1843 5,440,941 4.1 1,243,759 1.8 4,197,182 6.8
1844 7,688,406 53 1,292,989 1.7 6,395,417 9.1
1845 7,620,140 5.1 1,465,972 1.7 6,154,168 9.4

Source: Bailey (1942) British Policy and the Turkish Reform Movement: 70-74.

This kind of free trade system seems to be very lucrative for the British
tradesmen who wanted to keep this valuable market for themselves.
One can see easily why the British Foreign Office put pressure upon the
Sultan to secure the Trade Convention of 1838. In the 1830s and 1840s,
the British trade steadily increased, and by 1850, the Ottoman Empire
was surpassed only by the Hanse Towns and Holland as an outlet for
British manufactures (Bailey, 1942: 82).

British diplomacy had shown great efforts after 1833, to convince
Mahmud II to carry out military and administrative reforms in order

to resist Russian aggression. When reading books based on the British
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diplomatic records, one gets the impression that the Sultan was a hesitant
person who failed to accept the reforms recommended by the British
diplomats. In reality, Mahmud II started his reforms much before the
British forced their way to the diplomatic scene in the Turkish capital.
Reforms in the military had even begun earlier at the time of Selim
III by the opening of schools such as the Imperial School of Naval
Engineering (Mekteb-i Miihendishane-i Bahri-i Hiimayun)), the
School of Artillery (Topgu Mektebi), and the Imperial School of Land
Engineering (Mekteb-i Mithendishane-i Berri-i Hiimayun). When the
government realized that the need for armaments could not be met by
simply importing from Europe, measures had been taken to terminate
the dependency on imported weaponry. Factories for cannons, guns and
ammunition were established. Selim even urged wealthy officials to
build and sail their own merchant fleet, and new Ottoman trade vessels
began to appear in Mediterranean ports. However, these efforts were
opposed by the European diplomats who saw these reforms as attempts

to reduce their traditional interests and privileges.

The European representatives at the Porte thus began a policy
which was to prevail during much of the nineteenth century
despite idealistic sentiments for reform. They opposed really
fundamental reforms because of the threats posed to their
traditional privileges. Thus in many ways Europeans in the
Empire became as strong defenders of their vested interests and
opponents of real reforms as were the most reactionary members
of the old Ottoman ruling classes (Shaw 1971: 179)

Palmerston’s and his ambassador Ponsonby’s urging Mahmud to
carry out some reforms of their choice could have been found irritating
by the Sultan. It was in 1827 that Great Britain joined the Three-
power Treaty with France and Russia, destroying the Ottoman fleet
at Navarino and forming the basis for the separation of a part of the

Empire, Greece. Then, together with France, the British allowed Russia
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to declare war and snatch lands in the Balkans and the Caucasus in
1829. In 1832, when these two allies refused to support Turkey against
Mehmet Ali’s aggression, Russia came to the Sultan’s aid. In the end,
it was the French and British entente that led the severance of Greece,
Egypt and Syria for the time, and caused the Russians to come to Edirne
and Istanbul, and to build a fleet in the Black Sea. Then, why would
Mahmud trust the British who were advising some types of reforms that

would only suit them.

Just after he started his reign, Mahmud signed a Document of
Agreement (Sened-i Ittifak) with notables and provincial governors.
Following long deliberations and discussions, he secured the loyalty
and cooperation of notables to carry out his military and administrative
reforms, and he promised in return levying taxes fairly according to a
new tax system (Shaw and Shaw 1977: 2-3). During the next 18 years,
he worked to build a cadre of devoted soldiers and statesmen, and
waited for the day when he would be able to get rid of the Janissaries

and carry out further reforms. Berkes (1998: 92) wrote that

Mahmud found a new basis for the Ottoman sovereignty:
people. He threw away his cloak of sacred power with all its
trappings and made himself not the defender of the faithful but
the enlightener of the Ottoman citizenry. He founded an absolute
monarchy supported by a centralized bureaucracy and a state
army recruited from among commoners and formed with a new
secular, and progressive orientation.

Mahmud wanted to be close to his subjects and mix with them. He
treated muslims and non-muslims alike without distinction (Temperley
1936: 40-1). He did not show the extravagance which people expected
to see in oriental palaces (De Kay 1833: 155-56). Unfortunately for
him, and his country, he had to destroy the Janissaries who became

incompetent and disobedient, at a very perilous period of insurrections
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and wars. It became obvious that the destruction of the Janissaries
was a prerequisite for forming an effective military force and carrying
out other administrative and legal reforms. Thousands showed up at
Atmeydani (the Hippodrome) to support the Padigsah on that eventful
day. The British ambassador Stratford Canning said “there is no denying
that opinions of respectable men, so far as they can be ascertained, were

in favor of change” (Temperley 1936: 20).

Mahmud died before realizing the reforms he envisaged. However,
his collaborators were able to formulate his ideas in a document which
was proclaimed, six month after his death, in the presence of the new
Sultan, sixteen year old Abdiilmecit. This document, Giilhane Hatt-1
Hiimayunu (the Giilhane Charter) stated that the old disordered system
would be replaced by a new order based upon the protection of such
legal fundamentals as life, property, honor, and would be equally
applicable to all muslims and non-muslims of the Empire (Berkes 1998:
145). This new ordering (Tanzimat) of legislative and administrative
system opened a new era from1839 to 1879. The pledges of this charter
were turned to reality during the next 40 years by a group of bureaucrats
and diplomats who were called the Men of the Tanzimat, including
Mustafa Resit Pasa, and others trained and protected by him. The new
laws were legislated and administrative changes were made to carry
out the promises made in the charter (Shaw and Shaw 1977: 61-3;
Temperley 1936: 161-5).

This document is viewed as the earliest constitutional document in
any Islamic country (Berkes 1998: 145). It ordered the incorporation
of the fundamental rights in the administrative and legal structure. The
British never supported a constitutional system in the Ottoman Empire.
While Palmerston claimed to be the champion of constitutionalism, and

actively supported constitutional movements all over Europe, he was
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against constitutionalism and parliamentary government in Turkey.
Temperley (1933: 157-8) argued that he and his ambassadors would
rather have Sultan Mahmud follow his own road. But, after Mahmud’s
death, and later in the 1870s, when a constitutional regime was much
desired by the Young Ottomans there was no encouragement by the
British. Palmerston’s successors in the Foreign Office, whether liberal
or conservative, followed the same policy, “believing with Gladstone
that constitutional regime would place Christians more at the mercy of
the Moslem group” (Bailey 1942: 155-6). This meant that the Christians
in the country had many advantages, like the protection of foreign
powers, and they could lose such privileges under a parliamentarian

system treating everyone as equal.

During the Tanzimat era, there were significant changes in the
political and economic order of the country. Even Sir Edwin Pears who
blames the Turks and Muslims for being backward and fanatical on
every occasion, admits that the progress, especially in the 1860s and
1870s resulted in improvements not only in the administration, but also
in the health and educational areas (Pears 1912). The Ottoman economy
was restructured in line with the 1838 Commercial Treaty. As the
Turkish economy specialized in agricultural production, manufacturing

declined, leading to the deindustrialization of the country.

As seen in Table 1, from 1827 to 1845, British exports to Turkey
increased seven times while her imports from Turkey grew by 2.5 times.
Yet, the lack of roads and other infrastructure made trading arduous
from the interiors and many believed that this situation prevented trade
to develop further. Building roads and improving harbors and similar
installations became requisite. The British were the first foreigners
to receive concessions to build railways in the Ottoman Empire. The
Council of Public Works (Meclis-i Nafia) which was created during the
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Tanzimat reforms and included several Europeans among its members,
prepared a Cahier des Charges on the concessions of railways. This
cahier specified in six chapters and 86 paragraphs “as minutely as
possible of the plan and concession of railways, of the manner of
maintaining and working them, of the length of the concession, of the
caution money, the guarantee, the rates, the regulation of the railway
service, and diverse other matters connected with the subject (7he
Times 1858: 8).

British merchants, doing business around Izmir, the largest port
for trade, emphasized the necessity for building efficient means of
transportation to facilitate their activities. In 1855, a British merchant,
Robert Wilkins and four of his associates demanded a concession from
the Ottoman Government to build a railroad between izmir and Aydin.
Although the concession was granted in 1856, the concession holders
had no money for the construction. After the concession changed hands,
and with some financial difficulties the line was built and became
operational at the end of 1866. Another British merchant, J. Trevor,
obtained a concession for a 60 kilometer line between Bogazkoy
(Chernovoda) and Kdstence (Constantza) on the Black Sea. To the
surprise of Western observers, owners of this first railroad in Rumeli,
asked no guarantees from the government. This short line opened in
1860. The longer 220 kilometer Varna-Ruscuk (Rustchuk) line was
built just after this, with annual guarantee payments of 140,000, 120,000
and 100,000 pounds respectively for the first, second and third 33-year
periods (Geyikdagi 2011: 78). During the same years, another British
firm constructed the Izmir-Kasaba (Turgutlu) line with a kilometric
guarantee of 5 percent of the capital. By the end of 1866, the British
had the first four lines of railways in the Ottoman Empire (Du Velay
1903:249).
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In trade related issues, consulates in major trading centers assisted
their compatriots. When cotton merchants tried to gather information
about cotton cultivation in western Anatolia, the Manchester Cotton
Supply Association conducted a survey in 1856 through the British
Foreign Office. The British consulate in Izmir responding to the
questionnaire reported that although transportation by camel caravans
was very costly, the construction of the Aydin Railroad which had just
began, was expected to boost the cultivation in the region (Kurmus
1974: 79-80; The Manchester Guardian 1861: 5)

Before the 1820s, cotton was grown in the Ottoman Empire for
mostly domestic textile production and some exports to Europe.
Cotton production was diminishing in the 1830s because of American
competition as well as a decline in the local handicrafts. In 1827, a
British consul in Edirne told “when our cotton manufactures were
scarcely known in this country, the cultivation of cotton was very
considerable in some districts”, and all was used for local consumption
(Issawi 1980: 233). Then, in the 1840s, the Ottoman Government
tried to improve cotton cultivation. The British desirous to decrease
their dependence on American cotton, especially during the Civil
War, encouraged cotton growing in Turkey. Even before the start of
the Civil War, British manufacturers, realizing the danger of closing
down their factories, thought of importing cotton from Turkey. The
Newspaper, Ceride-i Havadis which was published by an Englishman,
issued several articles concerning cotton cultivation and trade, starting
in 13 January 1861. One article stated that should cotton cultivation be
started in certain regions, it was possible to obtain seeds free of charge

and machinery at factory prices (Issawi 1980: 237).

The British and the French also pleaded for the elimination of the
tithe (agar) duty for the cotton growers. The efforts of the Ceride-i
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Havadis as well as the British Foreign Office generated a favorable
outcome. The Ottoman government decree promulgated in January
1862, announced that those who planted cotton on vacant lands would
have free usufruct and no tithes would be paid for five years. In addition,
roads would be built to facilitate transport (Geyikdagi 2011: 58).

During the 1850s, several British companies started to produce
flour, cotton and olive oil, soap and similar products using steam-
powered machinery in western Anatolia. Then these foreign traders
and producers attracted foreign service companies, insurers and bank
branches to the region. The British also wanted to build and operate a
quay in Izmir, and made an agreement with the government. When the
founders of the company were not satisfied with the work of the British
engineers, they contracted with a French company which eventually

owned the quay facilities.

Since the Ottoman State was not able to bear the heavy financial
burden of the Crimean War, borrowing from Europe became inevitable.
The first loan in 1854 was followed by another in 1855. For the second
loan, the British and the French Governments convinced the Ottomans
to borrow five million pounds and guaranteed the interest payments of
the debt. Even the most conservative bankers became interested and
the bond was sold at a premium of 2.62 percent of its nominal value.
In Blaisdell’s opinion “this transaction contained the seed of the idea
of foreign control”. The British and French Governments imposed
conditions that the loan would be used exclusively to finance the war,
and two delegates, one British and one French, would be appointed to

audit the Ottoman Treasury accounts (Blaisdell 1966: 28).

Sultan Abdilmecit and his successor Abdiilaziz were no match for
Sultan Mahmud. They were weak, extravagant and easily influenced by

the strong men around. Abdiilaziz was unable to recognize the gravity



CONRESS - IKTiSAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

of the financial situation, and continued to build palaces, mosques,
barracks, and purchased inefficient ships for the navy. Finally, in
1875, the Ottoman Government defaulted on its foreign debt and six
years later a contract was concluded between the Government and the
representatives of its foreign and domestic creditors for the resumption
of payments on Ottoman bonds. Thus, an international body of control,
the Ottoman Public Debt Administration (Dityun-u Umumiye Idaresi),

was formed.
After the Bankruptcy

After the Treaty of Versailles (1871) when Germany entered the
race for acquiring colonies and began speeding up her industrialization
through protectionist policies, British diplomatic efforts followed a new
course. Following the bankruptcy of the Ottoman State in 1875, the
dismemberment of the Ottoman Empire became imminent. The British
who regarded themselves as the reform pushers in this country changed
their mind. While the relative importance of the British trade and
investments was declining, British diplomatic and political activities
were engaged to protect the roads to India and to prevent the Russian
expansion to the South. The British efforts resulted in the occupation
of Cyprus in 1878 and of Egypt in 1882 and the acquisition of new

colonies in Africa and Asia at the turn of the century.

In 1876, agitations and rebellions in the Balkans continued in the
midst of this serious financial crisis. The European powers once again
reviewed their plans as to how they would divide the Ottoman lands
among themselves. In spite of the Pan-Slavic sympathy and cooperation
by the Russians, the rebellious Serbs were defeated, thus easing the
crisis. When the Serbian prince Milan sent his peace proposal to
Istanbul, the Russians intervened again to stir up a new war fever in

the Balkans. The Russian commander of the Serbian army, Chernayev,
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pushed the army to attack the Ottoman positions at Alexinatz twice in
one month only to be routed, with many Russian officers losing their
lives (Karal 1962:22-4; Shaw and Shaw 1977: 173-3). When the Russian
ambassador intervened again in Istanbul and threatened with a Russian
attack, the Ottoman army was called back. The possibility of Russian
intervention worried Bismarck who did not want any disagreement in
the League of the Three Emperors. His proposal for the division of the
Ottoman Empire in a way that would satisfy both Russia and Austria
was not totally satisfactory for the British who proposed a conference
in Istanbul to settle the Balkan problem. The Ottoman Government
did not like the British idea of restoring the pre-war boundaries of
Serbia and Montenegro, and promising autonomy and reforms in both
Bulgaria and Bosnia-Herzegovina. However, facing the British threat
to allow the Russians to attack, the Ottomans accepted the proposal of

a conference.

Midhat Pasa’s promulgation of a constitution that would establish a
parliamentary government disturbed the Europeans’ plans. He thought
that the declaration of the Constitution would dissuade the powers
from intervening in Ottoman affairs under the pretext of implementing
reforms. The Ottoman foreign minister informed the delegates at the
conference that the reforms demanded by the powers were no longer
an issue, since they were embodied in the Constitution which provided
equality for Muslim and non-Muslim subjects. As it stood, there was no
need for separate religious courts for non-Muslims or local Christian
militia. Separate religious courts would destroy the secular courts
included in the Constitution, and separate armed groups would disrupt
the harmony that the Constitution promised. For these reasons, the
proposals developed by the foreign ambassadors were rejected (Shaw
and Shaw 1977: 178-9).
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Lord Salisbury, “far more favorable to Russia and the aspirations
of the Balkan states than were his cabinet colleagues and Disraeli”,
made a new proposal allowing foreign officers and commissioners in
the administration and security in the Balkans. Since these terms were
not acceptable to the Porte, the conference finally broke up with all
parties dissatisfied. Salisbury repeated his threat that in the face of the
rejection of his plan, Britain would do nothing to help the Porte in case
of a Russian attack (Karal 1962: 34-5; Shaw and Shaw 1977: 179).
The adoption of the new Ottoman Constitution did not deter the Tsar
to declare war. The objective of this new campaign was to advance
to Istanbul and the Straits rapidly and force the Ottomans to accept
the proposal rejected at the Istanbul Conference. The Russian advances
through northern Bulgaria resulted in “large scale massacres of Turkish
peasants to make certain that they would not disrupt troop and supply
movements”. In the east, the Russian army used similar tactics of arming
the local Christians and inciting massacres of the Muslim villagers to
prevent any resistance (McCarthy 1998: 117-20). When the Russian
army approached Istanbul, the Porte asked for an armistice. In the end,
the Congress of Berlin was concluded in July 1878, and the Ottomans
were forced to give up two-fifths of their entire territory and one-fifth

of their population half of whom were Muslims.

Britain was alarmed by the gains of Russia which could advance to
the Mediterranean or the Persian Gulf. Under the pretext of protecting
the remaining Ottoman possessions in Anatolia, Disraeli proposed the
British occupation of Cyprus. The real reason was to protect the British
interests in the region. The Sultan Abdiilhamit unwillingly signed the
Cyprus Convention under which Britain would occupy and administer
the island, and in return provide assistance to defend Anatolia if the
Russians attacked (Palmer 1995: 156). Thus, Britain also started its

successful tactics for getting her share of the Ottoman spoils.
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Between 1859 and 1869, the British had opposed the construction
of the Suez Canal on the grounds that it would draw away thousands of
workers from the cotton fields and hence cause a reduction in the cotton
crop. Since the canal was being built by the French, they were also
worried about their increasing French influence in Egypt. The control
of the canal was of great importance for the British as it presented
the shortest route to India. Hence, they purchased shares of the Suez
Canal Company in 1874, and owned it jointly with France. Meanwhile,
the lavish spending habits of the khedive family left the government
indebted to foreign bondholders, culminating in the establishment of the
Caisse de la Dette Publiqgue which was responsible for collecting certain
state revenues and using them for the payment of debt (Feis 1930: 384-
5). This foreign control of state finances increased the native discontent
that acquired a religious and nationalistic fervor and anti-European
character. When foreign ships appeared outside Alexandria’s harbor,
some of its inhabitants killed several foreigners in the street. Then the
British asked to restore order and stop fortifying the town. The consuls
in Cairo tried to intermediate, and the Egyptian government gave its
assurances that the British demands would be satisfied. Abdiilhamit’s
pleading with the British government did not produce any positive
results. The British were determined, and their ships bombarded the
undefended city (Karal 1962: 96; Feis 1930: 388-90). In 1882, the
English forces occupied Egypt to protect their position in the country
along with the interests of British bondholders and the Manchester
textile industries. The weakness of the Ottoman state coupled with the
timidity of Sultan Abdiilhamit turned this temporary occupation into
a permanent one. In the 1880s and 1890s, British investments in the
Ottoman Empire declined in relation to those of France and Germany.
The British sold their Izmir-Kasaba Railway and its extensions to the
French in 1894, and the Mersin Adana line to the Germans in 1896
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(Geyikdagi 2011: 60). They also lost their influence at the Ottoman
Bank which was initially founded by the British in 1857. The French
acquired the majority of the Bank’s shares and the committee in Paris

dominated its administration.

In the 1890s, the British and the Russians tried to use the Armenians
for their goals. Pretending that they wanted to protect this Ottoman
minority, they were seeking to create their sphere of influence in Eastern
Anatolia. Salisbury thought that it was the time to partition the Ottoman
Empire. His program “would offer the Russians a free hand to seize
the Bosporus and Constantinople — an offer they would hardly reject”
(Langer 1965: 197). But, this ambitious plan could only be carried out
by a general agreement between all the powers of Europe. Salisbury did
not want a war, and thought that the show of Russia’s military power
could coerce the Sultan. When the British embassy in Berlin informed
the Germans about this plan Emperor Wilhelm who distrusted the
British policy, opposed the whole scheme. But, Salisbury continued his
slandering of the Ottomans for the mistreatment and massacre of their

subjects. In an American’s word

[t]he condition of the Armenians had grown steadily worse since
the Berlin Congress, especially in the interior. The policy of
England was largely responsible for this. She had undertaken
to defend their rights and secure reforms in the Turkish
administration and had encouraged them to look forward to the
establishment of an autonomous province of Armenia, partly out
of sympathy for this Christian race and still more in her own
interest, as she believed that an autonomous Armenia would be
a barrier against the farther advance of Russia (Washburn 1909:
200-1).

When the railway concessions were abused and became the subject of

speculation, leading to hostile rivalries among countries, and exorbitantly
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high costs, in 1871, the Ottoman government decided not to grant further
railway concessions, and instead , to build railways with state capital.
The Haydar Pasa-izmit line (only 92 km.) which was constructed by the
government and completed in 1872, was unsuccessfully operated by the
state for a while. Then the government had an operation contract with
a consortium of foreign groups. When the Ministry of Public Works
wanted to extend the line to Ankara, Sir Vincent Caillard, the chairman
of the Ottoman Public Debt Administration (PDA) tried to form an
Anglo-American group to finance the project, but failed. The Germans
did not miss the opportunity, and purchased the Haydar Pasa-Izmit
line, securing the concession for its extension to Ankara. In 1889, the
Anatolian Railway Company was formed as the first German company
to construct railroads in Turkey (Earle 1923: 31-2; Imbert 1909: 13-5;
Du Velay 1903: 586).

The PDA’s main concern was to obtain the prompt payments of
interest and the principal of Ottoman bonds. It was, of course, essential
to secure political and economic stability, and lessen the constant danger
of foreign invasion to achieve it. Then, the PDA encouraged railroad
construction. With an efficient railway system, a large market would
be provided for Anatolian peasants, connecting ports to the hinterland,
and making the rich mineral resources of the country accessible. After
that, increased peace and prosperity would fill the treasury with higher
taxes that would secure the payments to the European bondholders.
Therefore the PDA accepted the responsibility of collecting for the
financial supporters of the railways certain Ottoman revenues which
by concession had been assigned to guarantee a minimum annual
return from the railway. The PDA administered the Anatolian Railway
guarantees as well as the guarantees of some French lines in Rumeli and
Anatolia (Blaisdell 1966: 3; Earle 1923: 19).
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In 1898 and 1899, the Ottoman Public Works Ministry received many
applications for constructing a railway going to Bagdad and Basra on
the Persian Gulf. The international competition became so intense that
there were now projects which went beyond the initial plans. French
bankers, through their spokesman M. Cotard, sought a concession for
constructing a railway from the Mediterranean to the Persian Gulf,
utilizing the existing railroads as a nucleus. A Russian and a British
promoter both presented their projects for a railroad extending from the
Syrian coast to Bagdad (Earle 1923: 59; Langer 1965: 637). When the
Sultan granted a concession to the Germans for the construction of the
Haydar Pasa harbor works which was the terminus for the Anatolian
Railways, there were Russian and French protests. A French firm had
the monopoly of harbor works and operations in Istanbul, and they
claimed that their concession rights extended to the Asiatic side, to
Haydar Pasa. The Russians were discontented with the new turn of
events in Istanbul, feeling that German economic interests in Turkey
might easily develop into a political hegemony, eventually resulting
in a conflict of interest between the two countries. When the Russian
ambassador in Berlin expressed his government’s annoyance to Von
Biilow, the German foreign minister, he denied this rendition. He said
that Germany needed markets, her attempts were simply commercial
and she had no intentions to oppose Russian political aims about Istanbul
(Langer 1965: 640). The Germans did not heed much, because, in 1899,
they had the support of both France and Britain. The French, through
the Ottoman Bank and the [zmir-Kasaba Railway, signed an agreement
with the Deutsche Bank and the Anatolian Railway Company for the
cooperation (a modus vivendi) between the Anatolian and Izmir-Kasaba
Railways (Earle 1923: 59).

The British, after making serious calculations, did not see a significant

improvement in their trade transportation by using this new railway.
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Security problems were expected for some long years (Chéradame
1903: 140). The British were interested in the control of the Persian
Gulf, not a railway to Bagdad or even Basra. They claimed a special
position there, and were determined to maintain that. The viceroy of
India, Lord Curzon, secured a secret agreement with the local ruler
of Kuwait that the sheikh would cede no territory to a foreign power
without the sanction of the British government. Some writers in the
British press wrote that “it would be better to have Germans in Anatolia
and Mesopotamia than to have Russians secure a footing there and then

bang the door in the face of British commerce” (Langer 1965: 642-3).

In August 1913, the [zmir-Aydin Railway which was the only British
railway remaining in the Ottoman Empire, requested the support of its
government in getting a concession to extend the line eastwards from
Lake Egridir to Lake Beysehir, and the right of steamboat navigation
in both lakes. A month later, an Italian syndicate secured the right to
survey a possible concession for a line in the same region, from Burdur
to Antalya. Italy was politically motivated, and wanted to create her own
sphere of influence at such difficult times for the Ottoman government.
This affair created a diplomatic wrangle for months between Italy and
Britain. The Foreign Office could not stay away, and made clear that it
would not let the only British-controlled railway in Turkey to be ruined
by this action of Italy. The Foreign Secretary, Grey who was trying
not to be involved in business operations overseas, once again found
himself drawn into this affair to give his full support to the British firm.
Just after the parties reached a settlement, somewhat satisfactory to both

sides, the war broke out, putting an end to the plans (McLean 1976a).

Although the Porte issued an edict announcing the award of a
concession to the Anatolian Railway, in 1899, bickering among the

powers persisted. The German bankers tried to get the support of
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British finance when the preliminary concession of 1899 turned into
a definitive one in 1903. When this failed, the Germans had to build
the line themselves in the face of the hostility of England and Russia.
The British feared that, in some way or the other, the Bagdad railway
might injuriously affect British influence in the Persian Gulf (Pears
1908: 585). Both the French and the British governments hampered the
efforts of the Ottoman government while it was trying to raise money
for urgent needs, just after the revolution of the Second Constitution.
When Mehmet Cavit Bey, the Ottoman Minister of Finance, went to
London to negotiate a loan, Sir Edward Grey prevented the British
financiers from bidding for the bonds (Ahmad 2013: 12). The Bagdad
Railway occupied European diplomacy for a long time. Disagreements
with Russia and Germany were overcome by the Potsdam agreements
in 1910 and 1911. However, this situation disturbed the Turks who were
not consulted and felt a serious infringement on their sovereignty (Earle
1923: 241). The Germans were able to conclude an understanding with
the British on the eve of the First World War (Langer 1965: 647).

Adam Block was a delegate of the British bondholders on the
council of the Ottoman PDA, and alternate president of the council
as well as the president of the British Chamber of Commerce in
Istanbul. He was, perhaps, the best person to assess the needs of British
commercial interests in the Ottoman Empire. In spite of his position,
of an Ottoman public servant, he was continuously in touch with the
British Embassy where he served as the chief dragoman from 1894 to
1903, and provided information and advice to the British Foreign Office.
In his memorandum, in 1906, he explained the economic penetration
of Germany and France in the Ottoman Empire, and appealed to the
Foreign Office to “take steps to buttress her eroded position (Kent
1996: 176). Then, The Foreign Office tried to increase the interest of

British financiers who would invest in economic enterprises in Turkey
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for improving Britain’s diplomatic position there. After a long period
of deliberation and hesitation, the National Bank of Turkey was
established in 1909, by a group of powerful British financiers headed
by Sir Ernest Cassel (Kent 1975: 371-2; Mclean 1976b: 294).

The British even considered the fusion of the National Bank and
the Imperial Ottoman Bank for political reasons; Grey believed that a
powerful Anglo-French syndicate which could provide money for the
Turkish government, could destroy the political advantage of Germany
(Mclean 1976b: 295). Sir Cassel openly made a proposal to the Ottoman
Bank for a merger. British financiers, in general, were unwilling to lend
money to the Turks, and this limited the efforts of the National Bank.
The Bank was involved in only two bond issues—one for the City of
Istanbul and the other for the Treasury (Thobie 1995: 15). Although
the bank was formed with a warm Foreign Office encouragement, this
support did not last, and the bank could not become strong enough to
compete with other foreign financial institutions. However, by 1920, it
was somehow able to survive and was considered among the creditors
to the Ottoman government when a protest was sent to the occupying
Allied High Commissioner (Blaisdell 1966: 198). At least in this
respect, the Bank was proved to serve the purpose for its establishment,

namely getting a share in the spoils.

Another area where the European powers were competing for
concessions was oil exploration. The Deutsche Bank Petroleum A.G.
based its claims on the 1888 Anatolian Railways and 1903 Bagdad
Railway concessions. Article 22 of the Bagdad Railway concession
stipulated that the concession holder would have the right to exploit
mineral resources within a 20-kilometer zone on each side of the
railway line (Chéradame1903: 90; Hoffmann 1966: 199). Before the

Constitutional Revolution in 1908, the British did not show much
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interest in oil concessions in Mesopotamia. During that time, they were
not only already extracting oil in Persia, but were also discouraged by
the pro-German policies of Abdiilhamit. Their hopes increased after the
deposition of Abdiilhamit, as the Manchester Guardian (30 September
1908) put it:

The change of government in Turkey has worked to British
advantage not only politically but in the matter of trade and in
potential concessions of every character. Hitherto virtually closed
to British engineering enterprise, Turkey will now welcome
brains and capital from Great Britain as she never has before, as
she will now welcome them from no other country.

The Constitutional Revolution posed a threat to the British position
in Egypt and India. The British Foreign Secretary, Sir Edward Grey
wrote a memorandum in July 1908, indicating how a successful
constitutional movement could influence “young Egyptians” and
the freedom movement in India (Ahmad 2013: 2). Then the British
followed a conciliatory policy towards Istanbul with the aim of winning
over the Young Turks. He again expressed his disappointment about
the position of British commercial enterprises in Turkey and of “the

poor quality of financiers operating there (Kent 1993: 15).

The British interests in Mesopotamia were closely monitored and
analyzed by the Foreign Office, the Board of Trade, the Admiralty,
and the Committee of Imperial Defense. Their conclusion was that
“commercial dominance was the key to political dominance, and this
was Germany’s method” (Kent 1996: 181). It was this positive feeling,
towards England in the Turkish capital that led the National Bank
of Turkey to be established. Among its four directors was Calouste
Gulbenkian who was trying to persuade the Bank to be involved in oil
development, and to reconcile British and German interests in that field

in order to remove any opposition (Longrigg 1954: 29).
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Before the end of 1910, an agreement between the National Bank
and the Deutsche Bank was concluded to form, in London, African
and Eastern Concessions Limited for the intention of oil exploration
throughout the Ottoman Empire. This company became the Turkish
Petroleum Company in 1912, and with the intervention of the British
Foreign Office, the Anglo-Persian Oil Company became a partner. At a
Foreign Office meeting in March 1914, a new agreement was prepared
that reallocated the shares: 47.5 percent to the Anglo-Persian Oil
Company, 25 percent to the Deutsche Bank, 22.5 percent to the Royal
Dutch Shell and five percent to Gulbenkian.

In the first decade of the twentieth century, it was understood
that oil as fuel was superior to coal. It was easy to use in combustion
engines and far cleaner than coal. When the British Admiralty sought
to modernize the Royal Navy, the first consideration was to replace
coal fuel with petroleum. Then, the major problem for the Admiralty
in the years preceding the First World War was the procurement of oil
for the Royal Navy. For this reason, the British government acquired
51 percent of the Anglo-Persian Oil Company in 1913 (Kent 1993: 34-
51). This company owned an oil concession for all Persia, with the
exception of a small northern part which was under the Russian sphere

of influence.

When the Ottoman government intended to set up its own petroleum
company including the vilayets of Mosul, Bagdad and Basra, the British
Foreign Secretary sent a strong ultimatum to the Porte in July 1913 and
another one in March 1914, protesting against this plan. He threatened
the reversal of the entire British policy towards the Ottoman Empire
and expressed his displeasure of connecting the increase in customs
duty to the oil question (Mejcher 1972: 377). The British Foreign
Office wanted more than 50 percent for the D’ Arcy group of the shares
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of any company set up for oil exploration in Mesopotamia. William
Knox D’Arcy tried unsuccessfully to acquire oil concessions for the
Mesopotamian resources before the Revolution in Turkey. However, he

was quite successful in southwestern Iran.

When the British and German Ambassadors in Istanbul requested the
grant of an equitable concession for the development of Mesopotamian
oil, the Grand Vizier, Sait Halim Pasa, in a letter dated 28 June 1914,
addressing them both, stated that the Ministry of Finance agreed to lease
the petroleum deposits “discovered or to be discovered” in the vilayets
of Bagdad and Mosul to the Turkish Petroleum Company and reserved
to itself the right to decide later both its own share of the proceeds and
the general terms of the concession (Longrigg 1954: 31). According to
Mejcher (1972: 377), this attitude of the Ottoman government showed
that “the Sick Man was not quite so anaemic as Britain and Germany
would have like him to be”. The Turkish Petroleum Company went
into abeyance during the First World War, and the German interest was
handed over to the French by the San Remo Agreement of 1920.

Discussion

The seminal article of John Gallagher and Ronald Robinson (1953),
“The Imperialism of Free Trade”, had so aptly explicated nineteenth
century British imperialism,? that the understanding of British
diplomacy’s work and accomplishments has become quite clear. They
opposed both the orthodox view of the imperial history and the later
view that has seen imperialism as “the high stage of capitalism”. The
proponents of the former view maintained that since the mid-Victorian
formal empire did not expand geographically, and seemed to be
disintegrating, the period (1820-1880) was anti-imperialist. However,
since the late-Victorian period (after 1880) was extending formal

British rule overseas, it was imperialistic. The holders of both views
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contended that the reason for the change after 1880 was caused by
“the obsolescence of free trade”. At the end of the nineteenth century,
as other European countries began to emulate Britain’s example to
achieve industrialization, they were following protectionist policies at
home and competing successfully with Britain in world markets. Some
of these countries were also competing in the acquisition of colonies.
The industrializing nations of Europe brought the end of the British free
trade system. Then, the holders of the orthodox view saw that the only
way for the British to preserve their world markets was by expanding

British rule in other lands.

Other writers such as Hobson (1902) and Lenin (1916/1999) agreed
with the reasons and condemned the results of such a change in this
imperialistic development of Britain. They saw a drastic deviation
from the “innocent liberalism” of the middle nineteenth century. Lenin
making an analysis of Hobson’s work, explains “the old capitalism”
as when free competition and trade were promoted and the advanced
countries were exporting “goods”. In the latest stage of capitalism,
monopolies prevailed and advanced countries were exporting “capital”.
For him, in a very categorical way, while British imperialism was
“colonial”, the French one was “usury” imperialism (Lenin 1916/1999:
70-72).

According to Gallagher and Robinson, the British employed informal
techniques of free trade in some countries, extending patterns of free
trade and investment and changing cultures. The political lien between

Britain and her formal and informal dependencies was flexible.

In practice it has tended to vary with the economic value of the
territory, the strength of its political structure, the readiness of
its rulers to collaborate with British commercial or strategic
purposes, the ability of the native society to undergo economic
change without external control, the extent to which domestic
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and foreign political situations permitted British intervention,
and, finally, how far European rivals allowed British policy a
free hand.

The political lien for the Ottoman Empire was simply an “informal
paramountcy”, commercial penetration eventually leading to political
hegemony. The most common political technique of British informal
expansion was the treaty of free trade imposed upon a weaker state.
Gallagher and Robinson (1953: 11) mention the 1838 Commercial
Treaty between Britain and the Ottoman Empire as an example of such
a political technique. Since the Russians refused free trade, the British
had to turn to the Ottoman Empire instead “since British pressure at
Constantinople had been able to hustle the Turk into a liberal trade
policy”. Then, in the middle of the nineteenth century, the British trade
following “the invisible flag of informal empire” became a general
tendency as Britain signed free trade agreements with other countries.
The British policy sought to achieve “informal control” if possible and

“formal control” if necessary.

During the late-Victorian period, the political and economic
conditions in Europe changed significantly, becoming a period of land-
grabbing for the Europeans. Since the defense of the empire in India
was given the highest priority in the 1880s, the British seized Cyprus
and Egypt, serving as pathways to Asia. When the collapse of the
Ottoman Empire became imminent, the British policy turned into land-
grabbing again with the purpose of sharing the territory of the moribund

Empire together with other powers.
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Notes
(Endnotes)

1 According to the early trade theories prevailing in those days, when
countries opened to trade, the price of exported goods would increase towards
a world market price. It seems that this was not the case in the Ottoman Empire
where agricultural produce were acquired by exporters at the low domestic
price.

2 In this study, the word “imperialism” has been used in the sense that
historians like Langer and Gallagher and Robinson have used it. It neither has
a bad connotation, as some authors repeat when they express their rejection
of capitalist hegemony, nor is associated with dictatorial power and arbitrary
methods of government of empires like Caesar’s and Bonaparte’s empires. It
simply means the “rule or control, political or economic, direct or indirect,
of one state, nation or people over other similar groups” as Langer defined it.

(Langer 1965: 67).

References

Ahmad, F. (2013). The Foreign Relations of the Young Turks, 1908-
1914. Yeditepe University Faculty of Economics and Administrative
Sciences Working Paper Series No. PS05.

Bailey, F. E. (1942) British Policy and the Turkish Reform Movement,
A Study in Anglo-Turkish Relations, 1826-1853, Cambridge: Harvard
University Press.

Bayne, N and S. Woolcock (2011). What is Economic Diplomacy?
In N. Bayne and S. Woolcock (Eds) The New Economic Diplomacy:
Decision-Making and Negotiation in International Economic Relations,
Farnham: Ashgate, pp. 1-16.

Berkes, N. (1975) Tiirkiye Iktisat Tarihi (Yiiz Soruda) Vol. 2. Istanbul:
Gergek Yayinevi.

Berkes, N. (1998). The Development of Secularism in Turkey, London:
Hurst & Company.



CONRESS - IKTiSAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

Blaisdell, D. C. (1966). European Financial Control in the Ottoman
Empire, New York: AMS Press Inc.

Chéradame, A. (1903). La Question d’Orient, la Macédoine, le Chemin
de Fer de Bagdad, Paris: Librairie Plon.

Crawley, C.W. (1929). Anglo-Russian Relations 1815-1840. The
Cambridge Historical Journal, Vol. 3, No. 1, pp. 47-73.

Debidour, A. (1891). Histoire Diplomatique de L’ Europe depuis
L’ Ouverture du Congres de Vienne Jusqu’a la Cloture du Congres de
Berlin (1814-1878), Vol. L. Paris: Ancienne Librairie Germer Bailliére
et Cie.

De Kay, James E. (1833). Sketches of Turkey in 1831 and 1832 by an
American, New York: J. & J. Harper.

Earle, E. M. (1923). Turkey, the Great Powers and the Bagdad Railway,
A Study in Imperialism, New York: The MacMillan Company.

Engelhardt, E. (1882). La Turquie et le Tanzimat ou Histoire des
Réformes dans I’ Empire Ottoman depuis 1826 jusqu’a nos Jours, Paris:
A. Cotillion et Cie.

Feis, H. (1930). Europe: The World’s Banker 1870-1914, New Haven:
Yale University Press.

Gallagher, J. and R. Robinson (1953). The Imperialism of Free Trade.
The Economic History Review, 6(1), 1-15.

Geyikdagi, N. (2011). Foreign Investment in the Ottoman Empire:
International Trade and Relations 1854-1914. London: 1.B. Tauris
Publishers.

Hobson, J.A. (1902). Imperialism: A Study, New York: James Pott &
Company.

Hoffmann, K. (1966) Oelpolitik und angelsidchsischer Imperialismus.
In Charles Issawi (Ed) The Economic History of the Middle East 1800-
1914, Chicago: The University of Chicago Press, pp. 199-202.

Imbert, P. (1909). La Rénovation de I’Empire Ottoman: Affaires de

43




44

CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

Turquie, Paris: librairie Académique.

Issawi, C. (1980). The Economic History of Turkey, Chicago: University
of Chicago Press.

Inalcik, H. (1970). The Ottoman Economic Mind and Aspects of the
Ottoman Economy. In M.A. Cook (Ed) Studies in the Economic History
of the Middle East from the Rise of Islam to the Present Day, Oxford
University Press, pp. 207-218.

Karal, E. Z. (1962). Osmanli Tarihi, Vol. VIII, Ankara: Tiirk Tarih
Kurumu Basimevi.

Kent, M. (1975). An Agent of Empire? The National Bank of Turkey
and British Foreign Policy. The Historical Journal, 18(2), 367-3809.

Kent, M. (1993). Moguls and Mandarins: Oil, Imperialism and the
Middle East in British Foreign Policy 1900-1940, London: Frank Cass.

Kent, M. (1996). Great Britain and the End of the Ottoman Empire
1900-23. In Marian Kent (Ed) The Great Powers and the End of the
Ottoman Empire, London: Frank Cass, pp. 172-205.

Kostecki, M. and O. Naray (2007). Commercial Diplomacy and
International Business, Discussion Papers in Diplomacy, Netherlands
Institute of International Relations ‘Clingendael’.

Kurmus, O. (1974). Emperyalizin Tiirkiye'ye Girisi, Istanbul: Bilim
Yayinlari.

Kiitikoglu, M. (1974). Osmanli-Ingiliz Iktisadi Miinasebetleri I,
Ankara: Tirk Kiiltiiriini Arastirma Enstitist.

Langer, W. L. (1965). The Diplomacy of Imperialism 1890-1902, New
York: Alfred. A. Knopf.

Lavallée, T. (1855). Histoire de L’Empire Ottoman Depuis les Temps
Anciens Jusqu’a Nos Jours. Paris: Garnier Fréres.

Lee, D. (2004). The growing influence of business in U.K. diplomacy.
International Studies Perspectives, 5, 50-54.



CONRESS - IKTiSAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

Lenin, V. 1. (1916/1999). Imperialism: The Highest Stage of Capitalism,
Sydney: Resistance Books.

Longrigg, S. H. (1954). Oil in the Middle East : Its Discovery and
Development, London: Oxford University Press.

Manchester Guardian. The (25 May 1861) Cotton Growing in Turkey
and Syria.

Manchester Guardian. The (30 September 1908) The New Turkey —
Attitudes towards Enterprise.

McCarthy, J. (1998) Oliim ve Siirgiin “Death and Exile”, Osmanli
Miisliimanlarina karst yiiriitiilen ulus olarak temizleme islemi 1821-
1922 (Cev. Bilge Umar), Istanbul: inkilap Kitabevi.

McLean, D. (1976a). British Finance and Foreign Policy in Turkey: The
Smyrna-Aydin Railway Settlement 1913-14. The Historical Journal,
19(2), 521-530.

McLean, D. (1976b). Finance and “Informal Empire” before the First
World War. The Economic History Review, 29(2), 292-305.

Mejcher, H. (1972). Oil and British policy towards Mesopotamia, 1914-
1918. Middle Eastern Studies, 8(3), 377-391.

Palmer, A. (1994). The Decline and Fall of the Ottoman Empire, New
York: Barnes and Nobles Books.

Pears, E. (1912). Turkey and Its People, London: Methuen & Co. Ltd.

Pears, E. (1908). The Bagdad Railway. Contemporary Review, 94
(July/Dec.), 570-91.

Puryear, V.J. (1935). International Economics and Diplomacy in the
Near East, 1834-1853. Stanford University Press.

Rodkey, F. S. (1930). Lord Palmerston and the Rejuvenation of Turkey,
1830-41. Part II: 1839-41. The Journal of Modern History, 2(2),
June,193-225.

Ruél, H. J.M., Lee, D. and R. Visser (2013). Commercial Diplomacy

45




46

CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

and International Business: Inseparable twins? AIB Insights, 13(1), 14-
17.

Shaw, S. J. (1971). Between Old and New: The Ottoman Empire Under
Sultan Selim 111, 1789-1807. Cambridge: Harvard University Press.

Shaw, S. J. and E. K. Shaw (1977). History of the Ottoman Empire and
Modern Turkey, Vol. 1. Cambridge: Cambridge University Press.

Temperley, H. (1933). British Policy towards Parliamentary Rule and
Constitutionalism in Turkey (1830-1914). The Cambridge Historical
Journal, 4(2), 156-91.

Temperley, H. (1936). England and the Near East, the Crimea. London:
Longman, Green and Co.

Tengirsenk, Y. K. (1940). Tanzimat Devrinde Osmanli Devletinin
Harici Ticaret Siyaseti. Tanzimat I. Istanbul: Maarif Matbaas1.

Thobie, J. (1995). Les Banques Etrangeres a la Fin de I’Empire Ottoman.
In J. Thobie and S. Kancal (Eds). Systéme Bancaire Turc et Réseaux
Financiers Internationaux, Paris: L’Harmattan, pp. 11-26.

Times, The (17 November 1858). Turkey.

Urquhart, D. (1833). Turkey and its Resources: Its Municipal
Organization and Free Trade ; The State and Prospects of English
Commerce in the East, the New Administration of Greece, Its Revenue
and National Possessions, London: Saunders and Otley.

Velay, A. D. (1903). Essai sur L’Histoire Financiere de la Turquie,
Depuis le Regne du Sultan Mahmoud Il Jusqu’a nos Jours, Paris:
Arthur Rousseau.

Washburn, G. (1909). Fifty Years in Constantinople and Recollections
of Robert College, Boston : Houghton Mifflin Company.



18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi
Bildirisinin Hukuki Niteligi

Nuray Eksi

Yeditepe Universitesi Hukuk Fakiiltesi, Milletlerarast
Ozel Hukuk Anabilim Dali Baskan1

nurayeksi@gmail.com

Oz

Tiirkiye ile Avrupa Birligi arasinda yapilan geri kabul antlagmasinin
ticiincil iilke vatandaslar1 ve vatansizlar agisindan uygulanma tarihinin
geriye ¢ekilmesi icin bazi adimlar atilmistir. Bu adimlardan biri de 18
Mart 2016 tarihli toplanti sonucunda hazirlanan metindir. Bu metin
“AB-Tiirkiye Anlagmas1”, “AB-Tiirkiye Miilteci Anlagmas1”, “AB-Ttir-
kiye Ag¢iklamasi1”, “AB-Tiirkiye Mutabakat Zapt1” ve “AB-Tiirkiye Ba-
sin Aciklamasi” basta olmak iizere muhtelif adlarla anilmaktadir. 18
Mart 2016 tarihli metnin igeriginin yani sira hukuki niteligi ve 6zellikle
bir milletlerarast antlagma olup olmadigi da tartigilmaktadir. Calisma-
mizda ABAD kararlarinin yani sira atipik milletleraras1 antlagsmalara
iliskin Milletleraras1 Adalet Divani kararlar1 ve Viyana Antlagsmalar
Hukuku Konvansiyonu uyarinca 18 Mart 2016 tarihli metnin hukuki
niteligi irdelenecektir.

Anahtar Kelimeler

Avrupa Birligi-Tirkiye Geri Kabul Antlasmasi, Ortak Geri Kabul
Komitesi, Ortak Geri Kabul Komitesi’nin 2/2016 say1l1 karari, 18 Mart
2016 tarihli AB-Tiirkiye Ac¢iklamasi, AB-Tiirkiye Miilteci Anlagmasi,
atipik milletleraras: antlagsma.
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icindekiler
I. Genel Olarak Avrupa Birligi-Tiirkiye Geri Kabul Antlagsmasi

I1. Uciincii Ulke Vatandaslar1 Acisindan Geri Kabul Antlasmasinin Yiiriirlitk
Tarihinin One Cekilmesi I¢in Atilan Adimlar

A. Ortak Geri Kabul Komitesi’nin 2/2016 Sayili Karar1

B. Ortak Geri Kabul Komitesi’nin 2/2016 Sayili Kararinin Onaylanmasina
fliskin 6714 Sayili Kanun

C. Ortak Geri Kabul Komitesi’nin 2/2016 Sayili Karar1 ve Bu Kararin
Onaylanmasina iliskin 6714 Sayili Kanun’un Anayasaya ve Geri Kabul
Antlagsmasina Aykiriligi

III. 18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi Bildirisi
A. 18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi Bildirisinin Metni

B. Avrupa Birligi-Tiirkiye Arasindaki Geri Kabul Anlagsmasina fliskin 18 Mart
2016 Tarihli AB-Tiirkiye Zirvesi Bildirisinin Hukuki Niteligine iliskin Avrupa
Birligi Adalet Divani Kararlar1

1. Avrupa Birligi Adalet Divani’'min 18 Mart 2016 Tarihli Metne iliskin
Yetkisinin Hukuki Dayanagi

2. 18 Mart 2016 Tarihli Metnin Hukuki Niteligine iliskin Avrupa Birligi
Adalet Divani Kararlari

C. Doktrindeki Gortisler ve Milletleraras1 Adalet Divani Kararlari Isiginda 18
Mart 2016 Tarihli Metnin Hukuki Niteligi

D. 18 Mart 2016 Tarihli Metnin Hukuki Niteligine iliskin Mahkeme
Kararlarinin ve Doktrindeki Goriislerin Degerlendirilmesi ve Kanaatimiz

Sonug

Yararlanilan Kaynaklar
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Kisaltmalar

AB: Avrupa Birligi

ABAD: Avrupa Birligi Adalet Divani

AIHM: Avrupa Insan Haklar1 Mahkemesi

Bkz.: Bakiniz

BMMYK: Birlesmis Milletler Miilteciler Yiiksek Komiserligi
ECJ: European Court of Justice

EU: European Union

GAD: G6¢ Arastirmalart Dergisi

ICJ: International Court of Justice 49
LHD: Legal Hukuk Dergisi

NATO: North Atlantic Treaty Organization

OJ: Official Journal of the European Union

RAL: Revista Akademike Legal

RG: Resmi Gazete

s.: Sayfa

TFEU: Treaty on the Functioning of the European Union
UNIDO : United Nations Industrial Development Organization
v.: Versus

vd.: Ve devami
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I. Genel Olarak Avrupa Birligi-Tiirkiye Geri Kabul Antlasmasi

Geri kabul antlasmalari, yasadisi gogle! miicadele etmek i¢in bir arag
olarak kullanilmaktadir. Turkiye, bazi devletlerle geri kabul antlagsma-
lar1 yapmis; bu antlagmalarla, Tiirkiye iizerinden s6z konusu devletlere
veya s0z konusu devletler tizerinden Tiirkiye’ye yasadisi olarak gelen
gocmenlerin geri gonderilmesine iligskin usul ve esaslar belirlenmistir.
Tiirkiye, 2001 yilinda Yunanistan, 2007 yilinda Suriye, 2008 yilinda
Vietnam ve Ukrayna, 2009 yilinda Kirgiz Cumhuriyeti ve Romanya,
2011 yilinda Rusya, 2014 yilinda Belarus ve Moldova, 2016 yilinda
Pakistan ve Karadag ile geri kabul antlasmalar1 yapmugtir®. Tiirkiye ile
Avrupa Birligi arasinda yapilan geri kabul antlagsmasi ise 2014 yilinda

Resmi Gazete’de yayimlanmistir®. Tiirkiye ile Vietnam ve Kirgiz Cum-

1* Bu ¢alismanin I-11 basliklar1 altinda verilen bilgiler esas olarak EKSI Nuray, Tiirkiye
Avrupa Birligi Geri Kabul Antlasmas, Istanbul 2016; EKSI Nuray, Joint Readmission
Committee Constituted by the EU-Turkey Readmission Agreement Has No Power
to Change of Date from 1 October 2017 to 1 June 2016 for the Implementation of
Obligations Contained in Articles 4 and 6 on the Readmission of Third Country
Nationals and Stateless Persons, 1(2016)1Revista Akademike Legal, s. 21-25 ve
EKSI Nuray, Tiirkiye-Avrupa Birligi Geri Kabul Antlasmasi: Bir Hatalar Zinciri,
14(2016)163 LHD, s. 3565-3572’den tiiretilmistir. Makalede III. baslik altinda verilen
bilgiler ve makalenin geri kalan kismi ise 6zgiindiir.

Yasadis1 (diizensiz) gd¢ kavrami hakkinda bkz. EKSI Nuray, Yabancilar ve Uluslararast
Koruma Hukuku, 3. basi, Istanbul 2015, s. 1-2.

2 Geri kabul antlagmalarmin derlemesi igin bkz. EKSI Nuray, Yabancilar Hukukuna
iliskin Mevzuat ve Antlasmalar, Istanbul 2016, s. 485-590; EKSI Nuray, Miiltecilere
ve Siginmacilara {liskin Mevzuat, Istanbul 2010, s. 291-348.

3 Tiirkiye Cumhuriyeti ile Avrupa Birligi Arasinda izinsiz Ikamet Eden Kisilerin Geri
Kabuliine iliskin Antlasmanin Onaylanmasmin Uygun Bulunduguna Dair Kanun,
Kanun No. 6547, Kabul Tarihi: 25.6.2014, RG 29.6.2014/29044.

Madde 1- (1) 16 Aralik 2013 tarihinde Ankara’da imzalanan “Tiirkiye Cumhuriyeti
ile Avrupa Birligi Arasinda izinsiz ikamet Eden Kisilerin Geri Kabuliine fligkin
Antlasma”nin onaylanmasi uygun bulunmustur.

Madde 2- (1) Bu Kanun yayimui tarihinde yiirtirliige girer.

Madde 3- (1) Bu Kanun hiikiimlerini Bakanlar Kurulu yiiritiir.

Karar Sayisi: 2014/6652: 16 Aralik 2013 tarihinde Ankara’da imzalanan ve 25.6.2014
tarihli ve 6547 sayil1 Kanunla onaylanmasi uygun bulunan ekli “Tiirkiye Cumhuriyeti
ile Avrupa Birligi Arasinda izinsiz ikamet Eden Kisilerin Geri Kabuliine fligkin
Antlagma”nin onaylanmasi; Disigleri Bakanligimin 16.7.2014 tarihli ve 6702424
say1l1 yazisi tizerine, 31.5.1963 tarihli ve 244 sayil1 Kanunun 3 {incii maddesine gore,
Bakanlar Kurulu’'nca 21.7.2014 tarihinde kararlastirilmistir (RG 2.8.2014/29076).
Ayrica bkz. RG 17.10.2014/29148.
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huriyeti arasinda yapilan geri kabul antlagmalar1 uyarinca taraf dev-
letler sadece kendi vatandaslarini geri kabul etmekle yiikiimliidiirler.
Yunanistan, Suriye, Rusya, Ukrayna, Moldova, Romanya, Belarus, Pa-
kistan, Karadag ve Avrupa Birligi ile yapilan geri kabul antlagmalarinin
kapsamina ise sadece taraf devletlerin vatandaslar1 degil yasadist goc-
men durumundaki ti¢tincii lilke vatandaslar1 ve vatansizlar da dahildir®.

Kisaca “Tirkiye-Avrupa Birligi geri kabul antlagmasi” olarak anilan
antlagmanin resmi adi1 “Tiirkiye Cumhuriyeti ile Avrupa Birligi Arasin-
da Izinsiz Ikamet Eden Kisilerin Geri Kabuliine Iliskin Antlasma”dir.
Bu antlasma bir uluslararasi kurulus olan Avrupa Birligi ile yapilmis-
tir. Geri kabul antlagmasi, 2 Agustos 2014 tarihinde Resmi Gazete’de
yayimlanmistir. Antlagmanin 24(2). maddesi uyarinca Tiirkiye ve Av-
rupa Birligi tiyesi iilkelerin kendi vatandaslarini geri kabul yiikiimlii-
ligi 1 Ekim 2014 tarihinde baglamistir. Antlagmanin 24. maddesinin
(3). fikras1 uyarinca, iiclincii tilke vatandaslar1 ve vatansizlar agisindan
antlagma, onaylandigi tarihten ti¢ y1l sonra uygulanmaya baslayacaktir.
O halde geri kabul antlagsmasinin, iiglincii iilke vatandaslar1 agisindan
yiirtirliige girecegi tarih 1 Ekim 2017°dir.

Ancak daha sonra tglincii iilke vatandaglar1 ve vatansizlarin geri
kabulii tarihinin 6ne ¢ekilmesi i¢in bazi adimlar atilmistir. 15 Kasim
2015 tarihinde Avrupa Birligi ile Tiirkiye arasinda Ortak Eylem Plani
(EU-Turkey joint action plan) hazirlanmistir’. Ortak Eylem Plani’nda
Suriye krizine ¢6ziim bulmak i¢in isbirliginin yapilmasinin yani sira
gecici koruma altindaki Suriyelilere destek verilmesi, Suriye krizi se-
bebiyle Tiirkiye’ye finansman saglanmasi ve yasadisi gogiin 6nlenmesi

icin igbirliginin gliglendirilmesi hususlarina yer verilmistir. 29 Kasim

4 AB-Tirkiye geri kabul antlasmasi Avrupa Birligi Resmi Gazetesi’'nde de
yaymlanmistir. Bkz. Agreement between the European Union and the Republic of
Turkey on the Readmission of Persons Residing without Authorisation, OJ L134
7.5.2014 s. 3-27. EKSI Nuray, Tiirkiye Avrupa Birligi Geri Kabul Antlagmasi, Istanbul
2016, Onsdz, s. 11I; EKST Nuray, Tiirkiye-Avrupa Birligi Geri Kabul Antlagmasi: Bir
Hatalar Zinciri, 14(2016)163 LHD, s. 3566-3567.

5 European Commission-Fact Sheet EU-Turkey joint action plan Brussels, 15 October
2015: http://europa.eu/rapid/press-release. MEMO-15-5860_en.htm (17.6.2017).
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2015 tarihinde Ortak Eylem Plan1 hayata gecirilmis ve bu baglamda
geri kabul antlasmasinin tarihinin 1 Ekim 2017 tarihinden 1 Haziran
2016 tarihine gekilmesi hususlarina yer verilmisti®. Geri kabul antlag-
masinin ti¢ilincli lilke vatandaslar1 ve vatansizlar agisindan uygulama
tarihinin 1 Haziran 2016 tarihine ¢ekilmesi icin atilan bu adimlar 18
Mart 2016 tarihinde Briiksel’de Tiirkiye Bagbakani ile Birlik {iyesi iil-
kelerin liderleri arasinda yapilan zirve ile pekistirilmistir. 18 Mart 2016
tarihinde Tiirkiye ile Avrupa Birligi arasindaki geri kabul antlasmasimin
iiclincii iilke vatandaslari agisindan uygulanma tarihinin 1 Haziran 2016
tarihine ¢ekilmesi konusunda mutabakata varilmistir’.

Tiirkiye ile Avrupa Birligi arasindaki geri kabul antlagsmasi, konu-
ya iligkin ilk antlasma olmamasina ragmen kamuoyu geri kabul ant-
lagmalariyla ilk defa bu antlasmayla tanigmistir. Tiirkiye ile Avrupa
Birligi arasindaki geri kabul antlasmasinin vize serbestisi ile anilmasi,
kamuoyu agisindan bir heyecan yaratmis ve o giine kadar iizerinde du-
rulmayan geri kabul antlagmalarini kamuoyunun giindemine tasimis-
tir. Tiirkiye ile Avrupa Birligi arasinda geri kabul antlagsmasinin mii-
zakerelerine 2005 yilinda baslanmustir. Inisli ¢ikish bir seyir gdsteren
miizakerelerde, Avrupa Birligi’nin iiglincii lilkelerin vatandaslariin ve
vatansizlarin geri kabul antlagsmasinin kapsamina girmesi hususundaki
dayatmasina Tiirkiye, vize serbestisinin saglanmasi talebi ile karsilik
vermistir. Miktar1 tartigmali olmakla beraber Tiirkiye’ye saglanacak
mali yardim ise her iki tarafin da miizakerelerin baslangicindan itibaren
tizerinde mutabik kaldiklar1 bir konu olmustur®. Geri kabul antlasmasi-
nin, 2 Agustos 2014 tarihinde Resmi Gazete’de yayimlanmasini takip

eden ikinci ayin birinci giinii Avrupa Birligi ve Tiirkiye’nin diizensiz

6 Meeting ofheads of state or government with Turkey-EU-Turkey statement,29.11.2015:
http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-mee-
ting-statement/(17.6.2017).

7 Ayrmtili bilgi icin bkz. EKSI, Tiirkiye Avrupa Birligi Geri Kabul Antlagsmasi, 121
vd.; EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlasmast: Bir Hatalar Zinciri, 3566-
3567.

8 EKSI, Tiirkiye Avrupa Birligi Geri Kabul Antlagmast, , Onsoz, s. I11.
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durumda bulunan kendi vatandaglarin1 geri kabul yiikiimliliigi bagla-
mistir. Buna karsin tigiincii iilke vatandaslarinin ve vatansizlarin geri
kabulii agisindan 3 yillik bir gecis siireci ongoriilmiistiir. Bu siire¢ 1
Ekim 2017 tarihinde tamamlanacaktir. Ancak Tiirkiye ile Avrupa Bir-
ligi arasinda ii¢ilincii iilkelerin vatandaslar1 ve vatansizlar agisindan geri
kabul yiikiimliiliigiiniin baglayacagi tarihin 1 Haziran 2016 tarihine ¢e-
kilmesi hususunda goériismeler yapilmistir®. Ayrica tarihin geriye ¢ekil-
mesi i¢in Tiirkiye-Avrupa Birligi geri kabul antlasmasinin 19. maddesi
ile ihdas edilen Ortak Geri Kabul Komitesi 2/2016 say1l1 karart almistir.

Tirkiye ile Avrupa Birligi arasindaki geri kabul antlasmasi, insan
haklar1 ve iltica agisindan doguracagi sorunlarin yani sira Tiirkiye’ye
yiikleyecegi agir yiikiimliiliikler agisindan ciddi elestirilere maruz kal-
mustir'?. Tirkiye-Avrupa Birligi geri kabul antlagmasinin yapilmasi bir
hatadir, ancak hatalar sadece antlasmanin yapilmasiyla kalmamig son-
raki siireclerde de hatalara devam edilmistir!".

II. Uciincii Ulke Vatandaslar1 Acisindan Geri Kabul Antlasma-
stin Yiiriirlik Tarihinin One Cekilmesi i¢in Atilan Adimlar

A. Ortak Geri Kabul Komitesi’nin 2/2016 Sayil Karari

Milletleraras1 hukuk uyarinca geri kabul antlasmasinin, {igiincii iilke
vatandaslar1 a¢isindan uygulanma tarihinin 1 Ekim 2017’den 1 Haziran
2016’ya ¢ekilebilmesi icin Tiirkiye ile Avrupa Birligi arasinda antlag-
mada degisiklik yapan bir protokoliin yapilmasi; bu protokoliin TBMM
tarafindan onaylanmasinin uygun bulunduguna dair bir kanunun hazir-
lanmasi; ardindan protokoliin Bakanlar Kurulu’nun onay kararnamesi

ekinde Resmi Gazete’de yayimlanmasi gerekmektedir'?.

9 EKSI, Tiirkiye Avrupa Birligi Geri Kabul Antlasmasi, Onséz, s. I11.

10 insan haklar1 ve iltica alaninda Tiirkiye-Avrupa Birligi geri kabul antlasmasiin
ortaya ¢ikaracagi sorunlar hakkinda ayrintih bilgi i¢in bkz. EKSI, Tiirkiye Avrupa
Birligi Geri Kabul Antlagsmasi, 103 vd. Ayrica bkz EKSI, Nuray The New Turkish
Law on Foreigners and International Protection: An Overall Assessment, Schriften zum
Migrationsrecht, Band 17, Baden-Baden, 2014, s. 110-111.

11 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlasmas1: Bir Hatalar Zinciri, 3565.

12 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlasmasi: Bir Hatalar Zinciri, 3568-
3569.
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Fakat {iglincii iilke vatandaslarimin geri kabuliiniin 1 Haziran 2016
tarihine ¢ekilmesi i¢in Tiirkiye ile Avrupa Birligi arasindaki geri kabul
antlagsmasinda degisiklik ongoren bir protokol yapilmamistir. Bunun
yerine Ortak Geri Kabul Komitesi tarafindan antlagmanin tigiincii iilke
vatandaglar1 acisindan uygulanma tarihinin 1 Haziran 2016 tarihinde
baglamasi i¢in 2/2016 tarihli bir karar alinmistir. Oysa Tirkiye ile Av-
rupa Birligi arasinda yapilan antlagmanin 19. maddesi ile ihdas edilen
ve gorevleri bu maddede diizenlenen Ortak Geri Kabul Komitesi’nin
antlagsmada degisiklik yapmak yetkisi bulunmamaktadir. Ortak Geri
Kabul Komitesi, antlagsmada degisiklik yapilmasin1 teklif edebilir ama
bizzat kendisi antlagmada degisiklik yapamaz. Geri kabul antlagsmasi,
Tiirkiye ile Avrupa Birligi arasinda yapildigina gére bu antlagsmada de-
gisiklik ancak yine Tiirkiye ve Avrupa Birligi tarafindan yapilabilir.
Ortak Geri Kabul Komitesi, geri kabul antlagmasinin 19. maddesinde
belirtilen gorevini asarak antlagmanin {igiincii lilke vatandaslar agisin-
dan uygulama tarihini 2/2016 sayili karariyla 1 Haziran 2016 olarak
belirlemistir'?.

B. Ortak Geri Kabul Komitesi’nin 2/2016 Sayih Kararimn
Onaylanmasina fliskin 6714 Sayih Kanun

Gerek Avrupa Birligi gerekse Tiirkiye, Ortak Geri Kabul Komitesi
tarafindan alinan 2/2016 tarihli karar1 i¢ hukuklarina aktarmak icin ge-
rekli iglemleri baslatmislardir. Avrupa Birligi, Konseyin aldig1 kararla

Ortak Geri Kabul Komitesi’nin 2/2016 sayili kararini onaylamisgtir'.

13 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlagmasi: Bir Hatalar Zinciri, 3569;
EKSI Nuray, Joint Readmission Committee Constituted by the EU-Turkey Readmission
Agreement Has No Power to Change of Date from 1 October 2017 to 1 June 2016 for
the Implementation of Obligations Contained in Articles 4 and 6 on the Readmission of
Third Country Nationals and Stateless Persons, 1(2016)1 RAL, s. 24.

14 Council Decision (EU) 2016/551 of 23 March 2016 establishing the position to be
taken on behalf of the European Union within the Joint Readmission Committee on a
Decision of the Joint Readmission Committee on implementing arrangements for the
application of Articles 4 and 6 of the Agreement between the European Union and the
Republic of Turkey on the readmission of persons residing without authorisation from
1 June 2016, OJ 9.4.2016 L95 5. 9-11.
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Tiirkiye ise 3 Mayis 2016 tarihinde kabul edilen ve 20 May1s 2016 ta-
rihinde Resmi Gazete’de yayimlanan 6714 sayili Kanun ile Ortak Geri
Kabul Komitesi’nin 2/2016 sayili kararinin onaylanmasini uygun bul-
mustur'®>, Ancak onay Kanunu yani 6714 sayili Kanun’un yayimlanma-
sinin ardindan 2/2016 sayili kararin Bakanlar Kurulu karar1 esliginde
Resmi Gazete’de yayimlanmasi gerekmektedir. Ancak heniiz 2/2016
sayili kararin onayma iliskin Bakanlar Kurulu karar1 alinmamis ve

Resmi Gazete’de yayimlanmamistir'®.

Belirtmek gerekir ki Ortak Geri Kabul Komitesi tarafindan alinan
2/2016 sayilt kararin TBMM tarafindan onaylanmasi Anayasa agisin-
dan yeterli degildir. Antlasmanin ti¢iincii iilke vatandaslar1 ve vatan-
sizlar agisindan yiiriirliik tarihinin Ortak Geri Kabul Komitesi tarafin-
dan alinan idari bir kararla degistirilmesi miimkiin degildir. Ortak Geri
Kabul Komitesi, geri kabul antlasmasinin 19. maddesi ile kurulmus-
tur. Ortak Geri Kabul Komitesi’nin gorevleri de bu maddede diizen-
lenmistir. Geri kabul antlasmasinin 19. maddesi incelendiginde Ortak
Geri Kabul Komitesi’nin antlasmada degisiklik yapma yetkisinin bu-
lunmadigr acik¢a anlagilmaktadir. Antlasmanin 19. maddesi uyarinca
Ortak Geri Kabul Komitesi’nin gorevleri, antlasmanin uygulanmasini
“denetlemek”, antlasmanin yeknesak uygulanmasi i¢in gerekli “diizen-
lemeleri” yapmak, antlagsma ve eklerinde degisiklik “Onerisi” yapmak
ve uygulama protokolleri hakkinda “bilgi teatisinde” bulunmaktir. Geri
kabul antlasmasinin 19. maddesinin hi¢bir hiikmiinde Ortak Geri Kabul

Komitesi’nin antlasmayi degistirme yetkisinden s6z edilmemistir'”.

15RG 20.5.2016/29717.

16 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlasmasi: Bir Hatalar Zinciri, 3569-
3570.

17 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlagmasi: Bir Hatalar Zinciri, 3570;
EKSI, Joint Readmission Committee Constituted by the EU-Turkey Readmission
Agreement Has No Power to Change of Date from 1 October 2017 to 1 June 2016 for
the Implementation of Obligations Contained in Articles 4 and 6 on the Readmission of
Third Country Nationals and Stateless Persons, 25.
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C. Ortak Geri Kabul Komitesi’nin 2/2016 Sayih Karari ve Bu
Kararin Onaylanmasina fliskin 6714 Sayih Kanun’un Anayasaya

ve Geri Kabul Antlasmasina Aykirihg:

Ucgiincii iilke vatandaslar1 agisindan geri kabul antlasmasinin uygu-
lanma tarihinin 1 Haziran 2016 tarihine ¢ekilmesine iligkin Ortak Geri
Kabul Komitesi tarafindan alinan 2/2016 sayili kararda, bu kararin,
Antlasmanin 19(1)(b) maddesine istinaden alindig1 ifade edilmistir.
Antlagmanin 19(1)(b) maddesinde “Anlasmanin yeknesak uygulanma-
st i¢in gerekli diizenlemeleri yiiriirliige koymaya karar vermek”ten s6z
edilmektedir. “Antlagsmanin yeknesak olarak uygulanmasimi saglamak”
ifadesi “antlasmada degisiklik yapmak” ifadesinden farklidir. Ayrica
geri kabul antlagmasinin 19(1)(d) maddesinde Ortak Geri Kabul Komi-
tesi’nin antlagsma ve ekleri i¢in degisiklik “Onerilerinde” bulunmasin-
dan (to recommend amendments to this agreement and its annexes) s6z
edilmistir. Geri kabul antlagsmasinin 19(1)(d) maddesinde Ortak Geri
Kabul Komitesi’nin antlasma ve eklerinde degisiklik yapacagi ifade
edilmemistir. Zaten boyle bir ifadenin geri kabul antlagmasinin 19(1)
(d) maddesine konulmasi da miimkiin degildir. Ciinkii antlasma Tiir-
kiye ile Avrupa Birligi tiizel kisiligi arasinda yapilmistir. Antlasmay1
ancak taraflar1 degistirebilirler. 19(1)(d) maddesinde Ortak Geri Kabul
Komitesi’nin antlagsmada “degisiklik” yapmasindan degil degisiklik ya-
pilmasi “Onerisinde” bulunmasindan s6z edilmistir'®.

Ortak Geri Kabul Komitesi’nin antlagsmada degisiklik yapmak yet-
kisi bulunmadigindan {igiincii iilke vatandaslar1 agisindan antlagmanin
uygulanma tarihinin 1 Ekim 2017 tarihinden 1 Haziran 2016 tarihi-
ne ¢ekilmesi i¢in aldig1 karar “yok” hiikmiindedir. Bu nedenle Ortak

Geri Kabul Komitesi’nin olmayan yetkisine istinaden aldig1 bir kararin

18 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlagmasi: Bir Hatalar Zinciri, 3570;
EKSI, Joint Readmission Committee Constituted by the EU-Turkey Readmission
Agreement Has No Power to Change of Date from 1 October 2017 to 1 June 2016 for
the Implementation of Obligations Contained in Articles 4 and 6 on the Readmission of
Third Country Nationals and Stateless Persons, 25.
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TBMM’de 6714 sayili Kanun ile onaylanmasi da Anayasaya aykiridir.
Ustelik Avrupa Birligi de s6z konusu karar1 Konsey’in karariyla onay-
lamistir. Avrupa Birligi Konseyi tarafindan alinan karar da geri kabul
antlagsmasina aykiridir. Antlagmanin 19(2). maddesi uyarinca Ortak
Geri Kabul Komitesi’nin kararlari, her tiirlii zorunlu i¢ usul tamamlan-
diktan sonra baglayicidir. Tirk hukukunda, Ortak Geri Kabul Komitesi
tarafindan alinan kararlarin i¢ hukuka nasil aktarilacagina iliskin agik
bir yasal diizenleme hiikmii yoktur. Ancak hig stiphesiz Ortak Geri Ka-
bul Komitesi tarafindan alinan kararlar milletleraras1 antlasma niteli-
ginde degildir. Bu nedenle Ortak Geri Kabul Komitesi tarafindan alinan
kararlarin Anayasa’nin 90. ve 244 sayili Kanun kapsaminda milletlera-
ras1 antlagsma olarak onaylanmalari da miimkiin olmayacaktir'.

II1. 18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi Bildirisi

A. 18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi Bildirisinin Metni

Ege Denizi’'nde oliimlerin 6nlenmesi, insan kagak¢iligi zincirinin
kirilmast ve yasadisi gogiin yasal gocle ikame edilmesi amaciyla Tiir-
kiye tarafindan Avrupa Birligi’ne Ege adalarindan geri kabul edilen her
bir Suriyeli karsiliginda Tiirkiye’den bir Suriyelinin Avrupa Birligi iiye
devletlerine yerlestirilmesi dnerisi yapilmis; bu 6neri ve geri kabul ant-
lagmasinin iiglincii lilke vatandaslari agisindan uygulanma tarihinin 6ne
cekilmesi i¢in Tirkiye ile Avrupa Birligi arasinda muhtelif toplantilar
yapilmustir. S6z konusu onerinin hayata gecirilmesi i¢in Briiksel’de 18
Mart 2016 tarihinde Ugiincii Tiirkiye-Avrupa Birligi Zirvesi yapilmis-
tir. Zirve sonucunda 18 Mart 2016 tarihinde bir metin yayinlanmistir.
Iste bu metnin gerek icerigi gerekse hukuki niteligi ciddi tartismalara

sebebiyet vermistir.

18 Mart 2016 tarihli metin i¢in farkli ifadeler kullanilmaktadir.

19 EKSI, Tiirkiye-Avrupa Birligi Geri Kabul Antlagmasi: Bir Hatalar Zinciri, 3571;
EKSI, Joint Readmission Committee Constituted by the EU-Turkey Readmission
Agreement Has No Power to Change of Date from 1 October 2017 to 1 June 2016 for
the Implementation of Obligations Contained in Articles 4 and 6 on the Readmission of
Third Country Nationals and Stateless Persons, 25.
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Doktrinde 18 Mart 2016 tarihli metin i¢in “AB-Tiirkiye Go¢ ve ltica
Anlagmasi”™ veya “Mutabakat Metni”?' ifadesini kullananlar oldugu
gibi “AB-Tiirkiye Miilteci Anlagmas1?* ifadesini kullananlar da vardir.
18 Mart 2016 tarihinde yapilan toplantiya iligkin sonug bildirgesi Av-
rupa Birligi Konseyi’nin internet sitesinde “Uluslararasi1 Zirve AB-Tiir-
kiye Agiklamasi 18 Mart 2016 Basin Bildirisi 144/16” (International
Summit EU-Turkey Statement, 18 March 2016 Press Release 144/16)
baslig1 altinda yayinlanmistir®. Disisleri Bakanligi metni “mutabakat”
olarak nitelendirmistir**. Avrupa Birligi Bakanligi, Mutabakat Zapti’n1
“18 Mart 2016 Tarihli Avrupa Birligi Tiirkiye Zirvesi Bildirisi” seklin-
de Tiirkceye ¢evirmistir. Avrupa Birligi Bakanligi’nin internet sitesin-

de yaymlanan metin soyledir:

“Bugiin, Avrupa Birligi (AB) Zirvesine katilan liderler Tiirk muha-
taplariyla bir araya gelmislerdir. Bu Zirve, go¢ krizinin ele alinmasinin
yant sira, Tiirkiye-AB iligkilerinin derinlestirilmesine odaklanmis olan

ve Kasim 2015’ten bu yana gergeklestirilen iiglincii toplantidir.

AB liderleri, Ankara’da Pazar giinii gerceklesen bombali saldiri-
nin ardindan Tiirk halkina en derin taziye dileklerini sunmuslardir. Bu
menfur saldirty1 siddetle kinamiglar ve teroriin her tiirliisiine kars1 veri-

len miicadelede desteklerinin siirecegini yinelemislerdir.

20 LABAYLE Henri/DE BRUYCKER Philippe, The EU-Turkey Agreement on
migration and asylum: False pretences or a fool’s bargain? [Blog] EU Immigration
and Asylum Law and Policy 1.4.2016: http://eumigrationlawblog.cu/the-cu-turkey-
agreement-on-migration-and-asylum-false-pretences-or-a-fools-bargain/(26.6.2017).
21 AYDIN Gokhan, Deniz Yoluyla Gergeklestirilen Diizensiz Gog ile Miicadelede
Devletlerin Yetki ve Uygulamalari, 2(2016)2 GAD, s. 185.

22 ELITEZ Ceren, The EU-Turkey “Refugee Deal”: A New Way of Responsibility-
Sharing or the Collapse of the International System for the Protection of Refugees?,
Istanbul Bilgi Universitesi Sosyal Bilimler Enstitiisii Hukuk Yiiksek Lisans Programi
(insan Haklar1 Hukuku), Yayimlanmamis Yiiksek Lisan Tezi, Istanbul 2016, s. 1 vd.
23 Council of the European Union EU-Turkey statement, 18 March 2016 International
Summit Press Release144/16 Foreign Affairs&International Relations: http://www.
consilium.europa.cu/press-releases-pdf/2016/3/40802210113 en.pdf (15.6.2017).

24 Tiirkiye-AB Arasinda 18 Mart’ta Varilan Mutabakata iliskin Soru-Cevaplar: http://
www.mfa.gov.tr/turkiye-ab-arasinda-18-mart_ta-varilan-mutabakata-iliskin-soru-
cevaplar.tr.mfa (16.6.2017).
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Tiirkiye ve AB, 29 Kasim 2015 tarihinde hayata gegirilen Ortak Gog
Eylem Plan1’nin uygulanmasi1 konusunda kararli olduklarini yeniden te-
yit etmislerdir. Tiirkiye’nin is gilicii piyasasini gecici koruma altinda
bulunan Suriyelilere agmasi, Suriyelilere ve diger uyruklulara yone-
lik yeni vize gerekliliklerinin getirilmesi, Sahil Giivenlik Komutanli-
g1 ve Emniyet Genel Miidiirliigii’niin giivenlik alanindaki ¢abalarimin
gelistirilmesi ve bilgi paylagiminin gelistirilmesi dahil halihazirda pek
ok ilerleme kaydedilmistir. Ayrica AB, Siginmact Mali Imkani’nin 3
milyar avroluk kismint somut projelere yonelik olarak dagitmaya bag-
lamis, vize serbestisi alaninda ve katilim miizakerelerinde calismalar
gectigimiz Aralik ayinda 17. Faslin miizakerelere agilmasi dahil olmak
tizere ilerlemistir. Tiirkiye ayrica, 7 Mart 2016 tarihinde, Tiirkiye’den
Yunanistan’a gecen ve uluslararasi korumaya muhta¢ olmayan tiim
gocmenlerin hizli bir sekilde geri kabul edilmesi ve Tiirk karasularinda
yakalanan biitlin diizensiz gogmenlerin geri alinmasi hususlarinda mu-
tabakatin1 bildirmistir. Ayrica Tiirkiye ve AB, gd¢men kagakgilarina
karst alinan tedbirlerin artirilmasma devam edilmesi hususunda mu-
tabik kalmislar ve Ege Denizi’nde NATO faaliyetinin baslatilmasini
memnuniyetle karsilamislardir. Ayn1 zamanda Tirkiye ve AB, daha

fazla, siiratli ve kararli adimlarin atilmas1 gerektiginin farkindadir.

Kacgakgilarin galisma sekillerini sekteye ugratmak ve gé¢menlere
hayatlarini riske atmak yerine alternatif sunmak amaciyla, AB ve Tiir-
kiye bugiin, Tiirkiye’den AB’ye gerceklesen diizensiz gd¢ili sonlandir-
maya karar vermiglerdir. Bu amag¢ dogrultusunda, asagidaki ilave hu-

suslarda mutabakata varmiglardir:

1) 20 Mart 2016 tarihi itibarryla Tiirkiye’den Yunan adalarina ge-
cen tiim yeni diizensiz gd¢menler Tiirkiye’ye iade edilecektir. lade is-
lemi, AB hukukuna ve uluslararasi hukuka tam olarak uygun sekilde
gerceklestirilecek; higbir surette toplu sinir disi etme islemi olmaya-

caktir. Tim gd¢menler, ilgili uluslararas1 standartlar uyarica ve geri
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gondermeme ilkesine uygun olarak korunacaktir. Bu uygulama, insani
magduriyetlere son verilmesi ve kamu diizeninin yeniden tesis edilmesi
icin gerekli olan gecici ve olaganiistii bir tedbir olacaktir. Yunan ada-
larina ulagsan gé¢menler, usuliine uygun olarak kayit altina alinacak ve
her siginma bagvurusu, Yunan yetkililer tarafindan, Birlesmis Milletler
Miilteciler Yiiksek Komiserligi (BMMYK) ile igbirligi i¢inde, Siginma
Usulleri Direktifi uyarinca bireysel olarak isleme konulacaktir. Siginma
basvurusunda bulunmayan veya bagvurulari, bahse konu Direktif uya-
rinca dayanaktan yoksun ya da kabul edilemez bulunanlar, Tiirkiye’ye
iade edilecektir. Tiirkiye ve Yunanistan, AB kurumlarinin ve ajanslari-
nin da destegiyle, irtibatin saglanmasi ve ikili diizenlemelerin sorunsuz
bir sekilde isleyisinin kolaylastirilmasi amaciyla, 20 Mart 2016 tarihi
itibariyla, Tirk gorevlilerin Yunan adalarinda, Yunan gorevlilerin de
Tiirkiye’de bulunmalarmi da kapsayan gerekli tiim ikili diizenlemeleri
kabul edecek ve gerekli adimlart atacaktir. Diizensiz gd¢menlerin iade

islemlerine iliskin masraflar, AB tarafindan karsilanacaktir.

2) Korunmaya muhtag gruplara yonelik BM Kriterleri dikkate
alinmak suretiyle, Yunan adalarindan Tiirkiye’ye iade edilen her bir
Suriyeli i¢in Tirkiye’den bir diger Suriyeli AB’ye yerlestirilecektir.
BMMYK’nin yani sira Komisyonun, AB ajanslarinin ve diger iye
devletlerin destegi ile, geri doniislerin basladigi ilk giinden itibaren bu
ilkenin uygulanmasinin saglanmasina yonelik bir mekanizma tesis edi-
lecektir. Daha 6nce diizensiz bir sekilde AB’ye girmemis ya da girmeye
tesebblis etmemis gogmenlere Oncelik verilecektir. AB tarafinda ise bu
mekanizma cercevesinde yeniden yerlestirme, ilk etapta, 20 Temmuz
2015 tarihinde iiye devletlerin hiikiimet temsilcilerinin katildigi AB
Adalet ve Igisleri Konseyi toplantisi kararlarinda yer alan taahhiitler-
den kalan 18 bin kisinin yerlestirilmesi seklinde olacaktir. Daha fazla
yeniden yerlestirme ise, ilave en fazla 54.000 kisiye kadar goniilliiliik

esasina dayanan benzer bir diizenleme araciligryla gerceklestirilecektir.
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AB Zirvesi’ne katilan liderler Komisyonun, 22 Eyliil 2015 tarihli AB
icerisinde yeniden yerlestirme kararinda, bu diizenlenme cergevesinde
istlenilmis olan {iglincii bir tilkeden AB iilkesine herhangi bir yerlestir-
me yapilmasi taahhiidiiniin, bahse konu karar kapsaminda tahsis edil-
memis yerlerden dengelenmesine imkan verecek sekilde bir degisiklik
onerisinde bulunma niyetini memnuniyetle kargilamaktadir. Bu diizen-
lemelerin, diizensiz gb¢e son verme amacini karsilamamasi ve iade sa-
yisinin yukarida belirtilen sayilara yaklagsmasi halinde bu mekanizma
yeniden gozden gegirilecektir. lade say1sinin yukarida belirtilen sayilari

asmasi halinde mekanizma devam ettirilmeyecektir.

3) Tiirkiye, Tiirkiye’den AB’ye yasadisi goce yonelik yeni deniz ve
kara glizergahlarini 6nlemek i¢in gerekli her tiirlii tedbiri alacaktir ve
bu amag dogrultusunda AB’nin yani sira komsu devletlerle de isbirligi

yapacaktir.

4) Tiirkiye ve AB arasindaki diizensiz gegisler sona erdiginde ya da
en azindan biiyiik 6l¢iide ve siirdiiriilebilir sekilde azaltildiginda Goniil-
lii insani Kabul Plan1 uygulamaya konulacaktir. AB iiye devletleri bu

plana goniilliiliik esasinda katkida bulunacaktir.

5) Tim beklentilerin karsilanmas1 kaydiyla, en ge¢c Haziran 2016
sonuna kadar Tiirk vatandaslarina yonelik vize gerekliliklerinin kaldi-
rilmas1 amactyla, Vize Serbestisi Yol Haritasinin katilan tiim tiye dev-
letler bakimindan yerine getirilmesine hiz verilecektir. Bu amagla Tiir-
kiye, Komisyonun ytiikiimliilikklerin yerine getirilmesi ile ilgili gerekli
degerlendirmesinin ardindan, Avrupa Parlamentosu ve AB Konseyinin
verecekleri nihai karara temel teskil edecek uygun 6neriyi Nisan sonu-
na kadar sunmasini saglamak tizere, kalan yiikiimliliikleri yerine getir-

mek icin gerekli adimlar1 atacaktir.

6) AB, Tiirkiye ile yakin isbirligi igerisinde, Tiirkiye i¢in Siginmaci
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Mali imkani kapsaminda baslangig olarak tahsis edilen 3 milyar avro-
nun 6denmesini hizlandiracak ve Mart ay1 sonundan 6nce, Tlirkiye nin
saglayacagi1 hizl bildirimler ile tespit edilecek gecici koruma altindaki
kisilere yonelik daha ¢ok sayida projenin finansmanini saglayacaktir.
Basta saglik, egitim, altyapi, gida ve diger yasam giderleri gibi Sigin-
mac1 Mali imkanindan hizli bir sekilde finanse edilebilecek alanlarda
olmak iizere, siginmacilara yonelik somut projelere iligkin bir ilk lis-
te miisterek olarak bir hafta icerisinde olusturulacaktir. Bu kaynaklar
tamamiyla kullanilmasi asamasina yaklasildiginda ve yukaridaki yii-
kiimliiliikler karsilandiginda, AB, Siginmaci Mali Imkani ¢ergevesinde
2018’in sonuna kadar 3 milyar avroluk ilave bir fonu devreye sokacak-

tir.

7) Tiirkiye ve AB, Giimriik Birligi’nin iyilestirilmesi konusunda de-

vam etmekte olan ¢alismalari memnuniyetle kargilamistir.

8) Tiirkiye ve AB, 29 Kasim 2015 tarihli ortak aciklamalarinda
belirtildigi sekilde miizakere siirecini yeniden canlandirmaya yonelik
kararliliklarimi tekrar teyit etmislerdir. Tiirkiye ve AB 14 Aralik 2015
tarihinde 17. Faslin miizakereye a¢ilmis olmasint memnuniyetle karsi-
lamislardir ve bir sonraki adim olarak Hollanda Donem Baskanligi’nda
33. Faslin agilmasina karar vermislerdir. Komisyonun Nisan ayinda bu
amaca yonelik bir 6neri sunacak olmasint memnuniyetle karsilamis-
lardir. Diger fasillarin agilmasina yonelik hazirlik ¢alismalari, meveut
kurallar ¢ergevesinde iiye devletlerin tutumlarina halel getirmeksizin

hiz kazandirilmis sekilde devam edecektir.

9) AB ve AB’ye iiye devletler, 6zellikle Tiirkiye sinirina yakin be-
lirli alanlarda Suriye i¢indeki insani kosullarin iyilestirilmesine yonelik
olarak ve yerel niifusun ve miiltecilerin daha giivenli olacak alanlarda
yasamasini saglamak iizere Tirkiye ile her tiirlii ortak ¢abay1 gostere-

cektir.
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Tim bu hususlar, es zamanlh olarak ilerletilecek ve aylik olarak

miistereken izlenecektir.

AB ve Tirkiye, 29 Kasim 2015 tarihli ortak aciklama uyarinca ge-

rekli oldugu takdirde tekrar bir araya gelmeye karar vermistir®.

Calisgmamizda, Disisleri Bakanligi’nin nitelendirmesi esas alinarak
18 Mart 2016 tarihli metin i¢in “mutabakat zapt1” ifadesini kullanmay1
tercih ettik?®. Ciinkii Avrupa Birligi Bakanligi 18 Mart 2016 tarihli met-
ni “zirve bildirisi” baslig1 altinda yayinlamis ise de metinde taraflarca
iistlenilen yiikiimliiliikler ve kullanilan dil bir beyandan ¢ok daha fazla-
sini ifade etmektedir. Ayrica metinde taraflarin “anlagsmaya vardiklar1”-
nin (agreed) ifade edilmesi; iizerinde anlagmaya varilan dokuz hususun
yerine getirilmesinin karsilikli ve diizenli olarak aylik bazda izlenecegi
(all these elements will be taken forward in parallel and monitored jo-
intly on a monthly basis) konularina yer verilmesi metnin baglayicilik
glicliniin gostergesini teskil etmektedir. 18 Mart 2016 metninin bu 6zel-
likleri sebebiyle bir anlagma olup olmadigi; eger antlagsma degilse nite-
liginin ne oldugu tartismali bir konudur. Asagida Milletleraras1 Adalet
Divani (International Court of Justice-ICJ) tarafindan 1975 ve 1994
yillarinda verilen atipik antlagsmalara iligkin kararlar ile Avrupa Birligi
Adalet Divani tarafindan dogrudan 18 Mart 2016 tarihli metnin hukuki
niteligine iliskin olarak verilen kararlar; Viyana Antlagsmalar Hukuku
Konvansiyonu ve doktrindeki goriisler degerlendirilerek 18 Mart 2016

metninin hukuki niteligi ortaya konulmaya ¢alisilacaktir.

B. Avrupa Birligi-Tiirkiye Arasindaki Geri Kabul Anlagsmasina
Iliskin 18 Mart 2016 Tarihli AB-Tiirkiye Zirvesi Bildirisinin

25 18 Mart 2016 tarihli basin agiklamasinin Tiirk¢e metni igin bkz. http://www.ab.gov.
tr/files/AB_lliskileri/18_mart 2016_turkiye ab_zirvesi_ bildirisi .pdf (16.6.2017).

26 Tiirk Dil Kurumu Giincel Tiirkge S6zliik’te mutabakat zapti su sekilde tanimlanmugtir:
“iki {ilke arasinda karsilikli olarak egitim, kiiltiir, spor, ekonomi ve hukuk alanlarinda
yapilacak programlar ile bunlara iliskin uygulamalarin onaylandigi 6n anlasma’:
http://www.tdk.gov.tr/index.php?option=com_gts&arama=gts&kelime=mutabakat
zapti&guid=TDK.GTS.594e0edf7675a5.27406472 (24.6.2017).
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Hukuki Niteligine fliskin Avrupa Birligi Adalet Divami Kararlar

1. Avrupa Birligi Adalet Divani’nin 18 Mart 2016 Tarihli Metne
Iliskin Yetkisinin Hukuki Dayanag

ABAD, 28 Subat 2017 tarihinde karara baglanan ii¢ davada 18 Mart
2016 tarihli metnin hukuki vasiflandirmasini yapmis ve bu metnin bir
milletlerarasi antlagsma olmadig1 sonucuna varmistir. ABAD tarafindan
tic davada verilen kararin hukuki dayanagini Avrupa Birligi’nin
Isleyisine Iliskin Antlasma’nin (Treaty on the Functioning of the
European Union-TFEU) 263. maddesi olugturmaktadir?’. Bu madde
ile ABAD’a, Avrupa Birligi kurumlar tarafindan hazirlanan ii¢lincii
kisiler bakimindan etki doguracak tasarruflarin hukuka uygunlugunu
denetleme yetkisi verilmistir. S6z konusu maddenin birinci ve son
fikrasina gore:

“Avrupa Birligi Adalet Divani, tavsiye ve goriisler hari¢ olmak

tizere, yasama tasarruflarinin, Konsey, Komisyon ve Avrupa

Merkez Bankasi’nin tasarruflarinin ve Avrupa Parlamentosu’nun

ve Avrupa Birligi Zirvesi’nin {igiincii kisiler bakimindan hukuki

etki dogurmasi amaclanan tasarruflarinin hukuka uygunlugunu

denetler. Divan, Birlik organ, ofis veya ajanslarinin ti¢lincii kisi-

ler bakimindan hukuki etki dogurmasi amaglanan tasarruflarinin

da hukuka uygunlugunu denetler”.

Bu maddede belirtilen davalarin, duruma gore, tasarrufun yayimlan-
dig1, davaciya teblig edildigi veya teblig edilmemesi halinde, davacinin
tasarruftan haberdar oldugu tarihten itibaren iki ay i¢inde agilmasi ge-

rekir.

Avrupa Birligi’nin Isleyisine Iliskin Antlasma’nin 263. maddesi

uyarinca ABAD’1n bir tasarrufun hukuka uygunlugunu denetleyebil-

27 Consolidated version of the Treaty on the Functioning of the European Union, OJ
C32626.10.2012 s. 47-390.
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mesi icin (1) tasarrufun, tavsiye ve goriis niteliginde olmamasi yani
baglayici nitelik tasimasi; (2) tasarrufun, yasama islemi veya tiglincii
kisiler bakimindan hukuki etki doguran bir igslem niteliginde olmast; (3)
tasarrufun yayimlandigi, davaciya teblig edildigi veya teblig edilmeme-
si halinde, davacinin tasarruftan haberdar oldugu tarihten itibaren iki ay

icinde ABAD’a bagvurulmasi gerekir.

2. 18 Mart 2016 Tarihli Metnin Hukuki Niteligine fliskin Avrupa
Birligi Adalet Divan1 Kararlar

Avrupa Birligi Adalet Divani, 18 Mart 2016 tarihinde Avrupa Bir-
ligi ile Tiirkiye arasinda yapilan Mutabakat Zapti’nin hukuki niteligi
hakkinda ti¢ karar vermistir. Bu ii¢ karar, ayni tarihte yani 28 Subat
2017 verilmis ve igerik olarak birbiriyle aynidirlar. S6z konusu karar-
larda sadece ABAD’a basvuran kisilere iliskin maddi olaylarda bazi
farkliliklar vardir. Her {i¢ davada da davacilar, 18 Mart 2016 tarihli
metnin hukuki agidan baglayici nitelikte bir metin oldugunu; hatta mil-
letleraras1 antlagsma niteligi tagimasi sebebiyle bu metne istinaden Yu-
nanistan’dan Tiirkiye’ye geri gonderilen {igiincii iilke vatandaslarinin
bu metne dayanabileceklerini; hukuka uygun olmayan bu metnin Av-
rupa Birligi’nin Isleyisine Iliskin Antlasma’nin 263. maddesi uyarmca
iptal edilmesi gerektigini one slirmiislerdir. ABAD tarafindan karara
baglanan ve 18 Mart 2016 tarihli metnin hukuki niteliginin degerlendi-

rildigi davalar sunlardir:
(1) Case T-257/16, NM v European Council, 28 Subat 2017
(2) Case T-193/16, NG v European Council, 28 Subat 2017
(3) Case T-192/16, NF v European Council, 28 Subat 2017

Birinci dava Pakistan vatandasi NM tarafindan Avrupa Birligi Kon-

seyi’ne karsi agilmigtir. NM v European Council davasina iligkin bas-

65




66

CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

vuru, Avrupa Birligi’nin Isleyisine Iliskin Anlasma’nin 263. maddesi
uyarinca Tirkiye ile Avrupa Birligi Konseyi arasinda yapildig: iddia
edilen 18 Mart 2016 tarihli anlagsma ile ayni tarihli Avrupa Birligi-Tiir-
kiye beyaninin iptali talebiyle yapilmistir. Pakistan vatandast NM,
hayatinin ciddi tehlike altinda olmasi sebebiyle ve zuliim korkusuyla
Pakistan’dan kagtigini; Taliban’in uyguladigi zuliimden kurtulmak i¢in
10 Mart 2016 tarihinde Almanya’da yasayan ailesiyle birlesmek iize-
re Yunanistan’a gittigini ifade etmistir. Yunanistan’da iltica talebini
yaparken parmak izinin verilmesinin zorunlu oldugunu, parmak izini
verirken tereddiit ettigini; iltica basvurusunun Yunan makamlarinca
reddedildigini; bagvurusunun 6zellikle miilakat sirasinda Almanya’ya
gitmek istemesini bildirmesi sebebiyle reddedildigini; aslinda Yuna-
nistan’daki kamplarda altyap1 yetersizlikleri, iltica prosediiriiniin uzun
stirmesi, Avrupa Birligi iltica sistemine dahil etmedeki aksakliklar, il-
tica davalarinda karsilasilan sorunlar basta olmak iizere kotli kosullar
sebebiyle hicbir zaman Yunanistan’da iltica talebinde bulunmak iste-
medigini; nitekim Avrupa Birligi Adalet Divani’nin N.S. ve Digerleri
(C-411/10 ve C-493/10) davasinda ve AIHM’in M.S.S. v. Belcika ve
Yunanistan davasinda s6z konusu aksakliklarin altini ¢izdigini ifade et-
mistir. Ayrica Yunanistan’dan Tiirkiye’ye ve Tiirkiye’den de Pakistan’a
geri gonderilmesini engellemek amaciyla Yunanistan’da iltica talebin-
de bulundugunu iddia etmistir. NM, Avrupa Birligi Adalet Divani’na
yaptig1 bagvurusunda 18 Mart 2016 tarihinde Tiirkiye ile Avrupa Birli-
gi arasinda bir antlagsmanin®® yapildigini; bu antlagmanin iptal edilmesi
ve yargilamaya iligkin masraflarin Avrupa Birligi Konseyi tarafindan
O6denmesini talep etmistir. NM, ayrica Avrupa Birligi Adalet Divani’nin
Yargilamaya iligkin Kurallari’nin 152. maddesi uyarinca yargilamanin

hizlandirilmis usulde (expedited procedure) gerceklestirilmesini talep

28 NM, 18 Mart 2016 Mutabakat Metninin bir anlagsma oldugunu iddia ettiginden
ABAD, kararinda bu metinden “itiraz edilen anlasma” (“the challenged agreement™)
olarak sz edilmistir.
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etmistir.

Ikinci dava olan NG v European Council davasinda 28 Subat 2017
tarihinde verilen ABAD kararina konu olan olayda Afgan vatandas1 NG,
zuliim goérme riski ve hayatina yonelik tehdit altinda oldugundan aile-
si ile birlikte Afganistan’dan kagtigini; Taliban tarafindan hedef alin-
digimi ve Taliban’in kendisine dogrudan yonelik eylemleri oldugunu;
Amerika ile baglantili Afgan ordusu i¢in hassas gorevler icra eden 6zel
bir sirkette ¢aligmasi sebebiyle Taliban iiyelerinin kendisini 6ldiirme-
ye calistiklarint; 18 Mart 2016 tarihinde Yunanistan’a gittigini, ancak
asil niyetinin Almanya’ya giderek iltica talebinde bulunmak oldugunu;
Yunanistan’da kendisine baski yapilarak 18 Mart 2016 Anlagsmasi1*’ ne-
deniyle iltica talebinde bulunmaya zorlandigini; baski sonucunda iltica
talebinde bulunmak zorunda kaldigini; higbir zaman Yunanistan’da il-
tica talebinde bulunma niyetinin olmadigini; zaten Yunanistan’da iltica
taleplerinin oldukca uzun bir zaman i¢inde degerlendirildigini; kamp-
larin alt yapilarinin ve yasam kosullarinin ¢ok kotii durumda oldugunu;
gerek idari gerekse yargilama stirecinde sistematik olarak aksakliklarin
yasandigini; zaten Avrupa Birligi Adalet Divani’nin 21 Aralik 2011
tarihli kararinda (N.S. ve Digerleri C-411/10 ve C-493/10) ve AIHM’in
21 Ocak 2011 tarihli (M.S.S. v. Belgika ve Yunanistan) kararinda bu
hususlarin ifade edildigini belirtmistir. NG, Yunanistan’da iltica tale-
binde bulunmasinin tek sebebinin 18 Mart 2016 tarihli Anlasma uyarin-
ca Tiirkiye’ye geri gonderilmesini ve buradan da Afganistan’a sinirdist
edilmesini engellemek oldugunu ifade etmistir. Ayrica NG, ABAD’a
yaptig1 bagvurusunun hizlandirilmis usulde karara baglanmasini talep
etmistir.

Ugiincii dava NF v European Council davasidir. NF v European
Council davasinda verilen karara konu olan olayda, Pakistan vatandasi

NF, hayatina yonelik tehdit ve zulme ugrama riski altinda Pakistan’dan

29 Bkz. dipnot 28°deki agiklama.
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kactigini; ailesinden miras kalan malvarligin1 almamasi i¢in kendisi-
ne suikast girisimi yapildigini; Tiirkiye lizerinden botla 19 Mart 2016
tarihinde Yunanistan’a kagtigini; 11 Nisan 2016 tarihinde Yunan ma-
kamlarina iltica basvurusu yaptigini; Yunanistan’in Lesbos Adasi’na
kactig1 tarih olan 18 Nisan 2016 tarihine kadar geri gonderme merke-
zinde tutuldugunu; Yunan makamlarmin baskist sebebiyle iltica talebi
yaptigini; ancak hi¢bir zaman gercekte Yunan makamlarina iltica tale-
binde bulunma niyetinin olmadigini; Yunanistan’da iltica iglemlerinin
oldukc¢a uzun siirdiigiinii, Avrupa Birligi iltica sisteminin uygulanma-
sinda gerek idari asamada gerekse yargi asamasinda ciddi aksakliklar
oldugunu; zaten bu aksakliklarin Avrupa Birligi Adalet Divani’nin 21
Aralik 2011 tarihli kararinda (N.S. ve Digerleri C-411/10 ve C-493/10)
ve AIHM’in 21 Ocak 2011 tarihli (M.S.S. v. Belgika ve Yunanistan)
kararinda ifade edildigini belirtmistir. NF, Yunanistan’da iltica talep
etmesinin tek sebebinin Tiirkiye’ye geri gonderilmesini ve buradan da
Pakistan’a siirdigi edilmesini engellemek oldugunu ifade etmistir. NF,
Avrupa Birligi Adalet Divani’na yaptig1r bagvurusunda 18 Mart 2016
tarihinde Tirkiye ile Avrupa Birligi arasinda bir antlasmanin®® yapildi-
g1n1; bu antlagmanin iptal edilmesi; yargilamanin hizlandirilmis usulde
yapilmasi ve yargilamaya iliskin masraflarin Avrupa Birligi Konseyi
tarafindan 6denmesini talep etmistir.

ABAD, her ii¢ kararda Tiirkiye ile Avrupa Birligi arasinda 18 Mart
2016 tarihinde yapilan toplantiya kadar olan siireci su sekilde agikla-

migtir:

15 Kasim 2015 tarihinde Tiirkiye ile Avrupa Birligi Suriye’de mey-
dana gelen krize ¢are bulmak amaciyla gecici korumadan yararlanan
Suriyelilere destek vermek ve gd¢ yonetimi hususunda ortak bir ey-

lem plani tizerinde anlagsmislardir. Avrupa Birligi-Tiirkiye Ortak Eylem

30 Bkz. dipnot 28’deki agiklama.
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Plani’nda, Suriye krizine ¢are bulmak icin {i¢ yontem belirlenmistir:
Birincisi, kitlesel akina yol agan sebepleri tespit etmek; ikincisi gegici
koruma altinda olan Suriyelilere destek vermek ve iiclinciisii Avrupa
Birligi’ne yasadigi goc¢li dnlemek amaciyla isbirligini giiclendirmek.
29 Kasim 2015 tarihinde Avrupa Birligi liyelerinin devlet ve hiikiimet
bagkanlari ile Tiirkiye bagbakan1 bir araya gelmis; ortak eylem planini
hayata gecirmek konusunda anlagmis; 6zellikle uluslararasi korumaya
ihtiyac1 olmayan kisilerin Avrupa Birligine yasadisi yollardan girme-
sinin dnlenmesi i¢in igbirliginin gili¢lendirilmesine ve yasadist olarak
Avrupa Birligi iilkelerine giren kisilerin Avrupa Birligi-Tiirkiye geri
kabul antlasmast uyarinca Tirkiye’ye gonderilmesi; insan kacakgili-
giyla etkin bir sekilde miicadele edilmesi; Avrupa Birligi’nin dis sinir-
larinin korunmasi ve go¢ krizinin sonlandirilmasi hususunda mutabik
kalmislardir. Ayn1 zamanda Yunan adalarina Tiirkiye iizerinden giden
yasadigi go¢cmenlerin Tiirkiye’ye gonderilmesi ve Tirkiye tarafindan
Yunan adalarindan kabul edilen her Suriyeliye karsilik Tiirkiye’deki
bir Suriyelinin Avrupa Birligi iilkelerine yerlestirilmesi konunda fikir
birligine varilmistir. Tiirkiye ile Yunanistan arasindaki iki tarafli geri
kabul antlagsmasi uyarinca 1 Haziran 2016 tarihinden itibaren Yuna-
nistan Tiirkiye’ye yasadisi kisilerin gonderilmesinde 6nemli bir asama
kaydetmistir. 18 Mart 2016 tarihinde AB-Tiirkiye Beyan1 (EU-Turkey
statement), Avrupa Birligi Konseyi’nin internet sitesinde 144/16 Nolu
Basin Aciklamasi olarak yaymlanmistir. S6z konusu Basin A¢iklamast
29 Kasim 2015 tarihinde uzlasilan eylem planmin bir pargasini teskil

etmektedir.

Her ti¢ davada Avrupa Birligi Konseyi, 18 Mart 2016 tarihli metnin
Viyana Antlasmalar Hukuku Konvansiyonu uyarinca bir milletlerara-
s1 antlasma olmadigini; sadece basin agiklamasi olarak yaymlandigini;

Tirkiye ile iiye devletler arasinda verimli bir iletisimin olmasini sag-

69



70

CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

lamak i¢in metnin kaleme alindigini; metnin igeriginin ve metni ka-
leme alanlarin niyetinin hukuken baglayic1 veya milletleraras: antlas-
ma niteliginde bir metin hazirlamak olmadigini ifade etmistir. Avrupa
Birligi Komisyonu, Avrupa Birligi-Tiirkiye agiklamasinda kullanilan
dilin, 6zellikle Ingilizce metindeki ifadelerin, 18 Mart 2016 tarihli met-
nin hukuken baglayici olmayan bir metin oldugunu gosterdigini; zaten
s0z konusu metnin 18 Mart 2016 tarihinde yapilan toplantiya iliskin
144/16 numarali basin agiklamasi seklinde duyuruldugunu belirtmistir.
ABAD’da agilan ii¢ davada da NM, NF ve NG Konsey ve Komisyon’un
18 Mart 2016 tarihli metnin bir milletlerarasi antlasma olmadigina ve
bu metnin politik bir taahhiit olarak {i¢iincii kisiler tarafindan ileri sii-
rilemeyecegine iliskin beyanlarina karst ¢ikmis; 18 Mart 2016 tarihli
metnin hazirlanmasinda Konsey ve Komisyon’un aktif roliiniin oldu-
gunu; s6z konusu metinde Tiirkiye ve Avrupa Birligi’nin “anlagmaya
vardig1”, “kararlastirdigi”, “teyit ettigi” basta olmak iizere hukuken
baglayici bir metin oldugunu gosteren ifadelerin kullanildigini; her iki
taraf acisindan bazi taahhiitlere yer verildiginin belirtildigini; icerigi iti-
bariyle s6z konusu metnin hukuken baglayici nitelikte bir milletlerarasi

antlagsma oldugunu ifade etmistir.

Avrupa Birligi Adalet Divani’na gore, Avrupa Birligi’nin Isleyisine
[liskin Antlasma’nin 263. maddesinde sdzii edilen iptal davasi, sade-
ce Avrupa Birligi kurumlari, organlari, ofisleri ve ajanslar1 tarafindan
kabul edilen sekli ve niteligi ne olursa olsun hukuki sonu¢ dogurmaya
yonelik biitiin tasarruflar i¢in basvurulabilecek bir yoldur. Bu baglam-
da basin agiklamasi seklindeki bir metnin {i¢iincii sahislar i¢in hukuki
sonug dogurmast ve Avrupa Birligi’nin kurumlari, organlari, ofisleri ve
ajanslar tarafindan kabul edilen bir metin olmasi halinde Avrupa Bir-
ligi mahkemeleri tarafindan hukuki niteligi gézden gegirilebilecektir.
Avrupa Birligi Konseyi ve Komisyonu tarafindan hazirlanan ve huku-

ki sonu¢ doguran tasarruflar Avrupa Birligi mahkemelerince gozden
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gecirilebilir. Ancak 263. madde uyarinca Avrupa Birligi mahkemeleri
kural olarak ulusal bir kurum veya Avrupa Birligi’nin bir diizenlemesi
uyarinca teskil edilen bir komitenin {iyesi olarak hareket eden bazi iiye
devletlerin temsilcileri tarafindan yapilan tasarruflarin hukuka uygun-
lugunu gézden geciremez. Ayni sekilde Konsey iiyesi sifatt olmaksizin
sadece iliye devletlerin hiikiimet veya devlet baskanlar: olarak Avrupa
Birligi kurumlarinda yapilan toplantilara istirak eden iiye devlet temsil-
cileri tarafindan yapilan tasarruflar Avrupa Birligi mahkemelerinin de-
netimine tabi degildir. ABAD’a gore, 18 Mart 2016 tarihli Avrupa Bir-
ligi-Tiirkiye agiklamasi, bir milletlerarasi antlasma olmayip Konsey’in
Tirkiye ile bir antlagsma yapmak i¢in yaptig1 bir tasarruftur ve bu ne-
denle 144/16 numarali basin agiklamasi olarak yaymlanmigtir. ABAD,
18 Mart 2016 tarihli toplantinin, Kasim 2015 tarihinden sonra yapilan
tictincii toplanti oldugunu ifade etmistir. Ancak daha 6nce 29 Kasim
2015 ve 7 Mart 2015 tarihlerinde yapilan iki toplantiya iiye devletlerin
temsilcileri hiikiimet veya devlet baskanlar1 olarak katilmis olup Kon-
sey iiyesi sifatiyla toplantilara katilmamislardir. 29 Kasim 2015 tarihin-
de yapilan ilk toplantidan sonra hiikiimet ve devlet baskanlari, “Tiirk
mevkidaglartyla goriisen hiikiimet ve devlet baskanlar1” olarak basin
agiklamasi yapmuslardir. Ikinci toplantiya katilan hiikiimet ve devlet
baskanlar1 “Avrupa Birligi Hiikiimet ve Devlet Baskanlar1 A¢iklamasi1”
baslig1 altinda basin agiklamasi yapmislardir ve basin agiklamasinda
Tiirk Bagbakani ile Tiirkiye tarafindan 7 Mart 2016 tarihinde yapilan
ek onerilere istinaden Tiirkiye iizerinden gelen yasadisi gdgmenlerin
Yunan adalarindan Tiirkiye’ye geri gonderilmesi ve Yunan adalarindan
Tiirkiye’ye gonderilen bir Suriyeliye karsilik Tiirkiye’den bir Suriye-
linin Avrupa Birligi tilkelerine kabul edilmesi konusunda anlagmaya
varildig ifade edilmigtir. ABAD’a gore, 144/16 numarali basin agik-
lamasi olarak yayinlanan 18 Mart 2016 tarihli Avrupa Birligi-Tiirkiye

aciklamasi daha 6nce yapilan hikkiimet ve devlet baskanlar1 toplanti-
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larina iliskin basin agiklamalarindan farklilik gostermektedir. 144/16
numarali basin agiklamasi olarak yayinlanan 18 Mart 2016 tarihli Av-
rupa Birligi-Tiirkiye agiklamasi, (1) Avrupa Birligi Konseyi tiyeleri
ile Tiirk mevkidaslar1 arasinda yapilan toplantinin sonucunda kaleme
almmistir. (2) Tirk mevkidaslariyla goriisen Avrupa Konseyi iiyele-
riydi. (3) Aciklamada yer alan eylemler hususundaki anlagma Tiirkiye
ve Avrupa Birligi arasinda yapilmistir. O halde sayilan {i¢ farklilik ile
baglantili olarak 18 Mart 2016 tarihli toplantiya katilan tiye devletle-
rin temsilcilerinin Avrupa Birligi Konseyi kurumu adina mi1 yoksa iiye
devletleri temsilen mi toplantiya katilip katilmadiklariin belirlenmesi
gerekir. 144/16 numarali basin aciklamasi kural olarak Avrupa Birligi
Konseyi’nin gorev kapsamina giren “disisleri ve milletlerarasi iliski-
ler” basglig: altinda ve iiye devlet bagkanlari ile hiikiimet baskanlar1 ve
ticiincil iilkelerin temsilcilerinin katildig “Milletleraras1 Zirve” seklin-
de Avrupa Konseyi tarafindan yayinlanmistir. Dolayisiyla bu ii¢ un-
surdan da 144/16 numarali basin agiklamasinin milletleraras1 antlasma
olup olmadigini ¢ikarmak miimkiin géziikmemektedir. ABAD’a gore,
144/16 numarali basin agiklamasinin igerigine bakildiginda Avrupa
Birligi Konseyi tiyelerinden sz edilmesine ragmen Konsey bu ifadenin
tiye devletlerin devlet ve hiikiimet baskanlar1 seklinde yorumlanmasi
gerektigini; ayni sekilde “Avrupa Birligi ve Tiirkiye Cumhuriyeti bazi
hususlarda anlagsmislardir” ifadesinin ise basin agiklamasini anlagilir

kilmak i¢in kullanildigint belirtmistir.

ABAD, Konsey tarafindan ibraz edilen belgelerden devlet ve hii-
kiimet baskanlarinin Tiirk bagbakaniyla iiye devletleri temsilen toplan-
diklarmi gosterdigini; Konsey ve Komisyon baskanlarin resmi ola-
rak toplantiya davet edilmediklerini; Konsey ve Komisyon baskanimin
toplantida hazir bulunmasimin goriismelerin Avrupa Birligi Konseyi ile
Tiirkiye Cumhuriyeti arasinda gerceklestiginin gostergesi olamayaca-

gin1; 144/16 numarali basin agiklamasinda yer alan “Avrupa Konseyi
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tiyeleri” ve “Avrupa Birligi” ifadelerini iiye devletlerin temsilcileri sek-
linde anlamak gerektigini; 144/16 numarali basin agiklamasi ile Avrupa
Birligi adina Tiirk hiikiimeti ile bir milletlerarasi antlagma yapilmasinin
s0z konusu olmadigint; dolayisiyla Konseyin hukuki sonug¢ doguran bir
tasarrufunun bulunmadigini belirterek 263. madde kapsaminda incele-
me yapma yetkisinin olmadigina ve 144/16 numarali basin agiklamasi-
nin miiphem bir metin olmasi sebebiyle taraflardan her birinin yaptig

yargilama masraflarina kendisinin katlanmasina karar vermistir.

C. Doktrindeki Goriisler ve Milletlerarasi Adalet Divam
Kararlari Isiginda 18 Mart 2016 Tarihli Metnin Hukuki Niteligi

Avrupa Birligi Parlamentosu 22 Mart 2016 tarihinde Avrupa Birligi
Konseyi’ne 18 Mart 2016 tarihli metnin bir antlasma olup olmadigi;
eger antlasma ise neden Avrupa Birligi’nin Isleyisine iliskin Antlas-
ma’nin 218. maddesindeki usule uyulmadigi; sz konusu metnin bagla-
yici olmadigi ve bazi hiikiimlerinin uygulanmayabilecegi hususlarinda
Tiirk tarafinin bilgilendirilip bilgilendirilmedigi sorularimi yoneltmis-
tir’!. Avrupa Birligi Komisyonu ve Konseyi cevabinda 18 Mart 2016

tarihli metnin bir milletlerarasi anlasma olmadigini ifade etmistir.

Doktrinde bir goriis 18 Mart 2016 tarihli metnin imzalanmamis ol-
masi, Avrupa Birligi Resmi Gazetesi’nde yaymlanmamis olmasi; basit
bir basin agiklamasi seklinde Konsey’in internet sitesinde yayimlanma-
s1; Avrupa Birligi’nin Isleyisine Iliskin Anlasma’nin milletlerarasi ant-
lagmalarin yapilmasina iliskin 218. maddesinde 6ngdriilen usulde ha-
zirlanmamis olmasi; Avrupa Birligi Konseyi ile Tiirkiye temsilcilerinin
toplantist sonucunda alinmasi; Konsey’in aldig1 bir karar olmamasi ve
Avrupa Birligi Parlamentosu’nun siirece dahil olmamas1 veya sonra-

dan onay vermemesi hususlarinin 18 Mart 2016 metninin bir antlagma

31 Parliamentary questions 22 March 2016 Question for oral answer to the Council Rule
128, Subject: Legal nature and binding nature of the so-called ‘EU-Turkey Agreement’:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+0Q+0-2016-
000053+0+DOC+XML+VO0/EN (18.6.2017).
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olmadigi sonucuna gotiirebilecegini ifade etmistir’>. Ancak doktrinde,
bir metnin anlasma olup olmadigmin yalnizca metnin seklinden veya
adindan hareketle belirlenemeyecegi; Milletlerarasi Adalet Divani’nin
bazi kararlarinda da ifade edildigi lizere “ortak bildiri” (a joint commu-
nication), “ortak beyan” (a joint declaration) ve hatta toplant1 zabitlari-
nin (minute of a meeting) atipik milletleraras1 antlagma metinleri olarak
ortaya ¢ikabilecegi; ABAD tarafindan Parliament and Commission v
Council® davasinda verilen kararda Avrupa Birligi sularinda Bolivya
bayrakli gemilere avlanma yetkisini veren beyanin (declaration) Av-
rupa Birligi’nin Isleyisine iliskin Antlasma’nin 218. maddesi uyarin-
ca milletlerarasi antlagma olarak degerlendirildigi; ABAD’in France v
Commission®* davasinda imza igermeyen rehber kurallarin (guidelines)
milletlerarast antlasma niteliginde olup olmadiginin belirlenmesinde
taraflarin bu kurallara baglayicilik giicti verip vermediklerinin belir-
leyici faktor olarak kabul edildigi; ABAD’1in, somut olayda taraflarca
rehber kurallara baglayicilik giicii verilmemesi sebebiyle rehber kural-
larin milletleraras1 antlasma niteliginde olmadig1 sonucuna vardigi; soz
konusu igtihatlardan anlasilacagi iizere metnin seklindense igeriginin
ve taraflarin amacinin o metnin milletlerarasi antlagsma niteliginde olup

olmadigini belirledigi ifade edilmistir®.

18 Mart 2016 metninin, “agiklama” (“statement”) seklinde yayin-
lanmasi1 sebebiyle hukuken baglayici bir metin olmadigt; bu nedenle
gerek Tiirkiye gerekse Avrupa Birligi tarafindan kendi usullerine gore
onaylanmasinin gerekmedigi; bu metnin yalnizca siyasi agidan bagla-

yic1 bir metin oldugu; ancak s6z konusu metnin uygulanmasi halinde

32 MATUSESCU Constanta, Considerations on the Legal Nature and Validity of the
EU-Turkey Refugee Deal, 6(2016) Law Review, s. 94-95.

33 European Parliament and European Commission v Council of the European
Union, Joined Cases C103/12 and C165/12, Judgment of the Court (Grand Chamber),
26 November 2014.

34 French Republic v Commission of the European Communities, Case C-233/02,
Judgment of the Court (Full Court) of 23 March 2004.

35 MATUSESCU, 96-98.
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bu metne istinaden mahkemelere miiracaat edilebilecegi ifade edilmis-
tir’e. 18 Mart 2016 tarihli metinde kullanilan dilin énemli olmadigi;
zaten basin agiklamalarinin hukuki niteliginin antlagsma olup olmadigi
hususunda Milletlerarasi Adalet Divani’nin 1978 yilinda Ege Denizi
davasinda verdigi kararinda da vurguladigi tizere metnin iceriginin, ta-
raflarin niyetinin ve taraflar arasindaki diplomatik miizakerelerin 6nem

tasidigi ifade edilmistir®”.

Milletleraras1 Adalet Divani’nin 19 Aralik 1978 tarihinde verdigi
karar Yunanistan ile Tiirkiye arasindaki kita sahanlig1 davasina iligkin-
dir. Milletleraras1 Adalet Divani’nin Yunanistan v. Tiirkiye davasinda
verdigi karara konu olan olayda Tiirkiye ve Yunanistan basbakanlari
arasinda bir toplant1 gerceklestirilmis, daha sonra Briiksel’de 31 Mayis
1975 tarihli ortak aciklama (joint communiqué) yapilmistir. Tiirkiye,
ortak aciklamanin milletlerarasi antlasma olmadigini, Yunanistan ise
milletlerarasi antlagsma oldugunu ileri stirmiistlir. Milletleraras1 Adalet
Divani, oycokluguyla verdigi kararinda, ortak agiklamanin bir millet-
leraras1 antlasma olmamasi sebebiyle Yunanistan tarafindan yapilan
bagvuruyu karara baglama yetkisinin olmadig1 sonucuna vararak da-
vay1 reddetmistir. Milletleraras1 Adalet Divani, bir metnin antlagsma
olup olmadiginin belirlenmesinde metnin seklinin tek basina yeterli
olmadigini, Yunanistan ve Tiirkiye arasindaki ytiriitiilen diplomatik
miizakerelerin de dikkate alinmasi gerektigini; taraflarin niyetlerinin ne
oldugunun 6nemli oldugunu; Tiirkiye’nin basindan beri diplomatik mii-
zakerelerdeki genel tutumunun ve niyetinin basin agiklamasindan farkli

oldugunu; ayrica bu metinde anlasmaya varilan hususlarin ve metnin

36 BABICKA Karolina, EU-Turkey deal seems to be schizophrenic: http:/
migrationonline.cz/en/eu-turkey-deal-seems-to-be-schizophrenic (17.6.2017); PEERS
Steve, The draft EU/Turkey deal on migration and refugees: is it legal?: http:/
eulawanalysis.blogspot.com.tr/2016/03/the-draft-euturkey-deal-on-migration.html
(17.6.2017).

37 DEN HEIJER Maarten/SPIJKERBOER Thomas, Is the EU-Turkey refugee and
migration deal a treaty?, 7 April 2016: http://eulawanalysis.blogspot.com.tr/2016/04/
is-eu-turkey-refugee-and-migration-deal.html (17.6.2017).
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iceriginin, taraflarin, Yunan ve Tiirk hiikiimetini temsilen hukuken
baglayict sartsiz taahhiitte bulunduklarmi gostermedigini belirterek 1
May1s 1975 tarihli ortak agiklamanin taraflar arasinda 6zel bir milletle-

rarasi anlasma niteligi tasimadigi sonucuna varmistir’®,

Milletleraras1 Adalet Divani’nin Katar v. Bahreyn davasinda verdigi
1 Temmuz 1994 tarihli karar da 18 Mart 2016 tarihli metnin hukuki

niteliginin belirlenmesinde yol gosterici niteliktedir®”.

Milletleraras1 Adalet Divani, 1 Temmuz 1994 tarihli kararinda, Suu-
di Arabistan ve Katar Emiri arasinda 19 ve 21 Aralik 1987 tarihlerinde;
Suudi Arabistan ile Bahreyn Emiri arasinda 19 ve 26 Aralik 1987 tarih-
lerinde teati edilen mektuplarin; “tutanak” (minutes) basligini tasiyan;
Bahreyn, Katar ile Suudi Arabistan disisleri bakanlari tarafindan Do-
ha’da 25 Aralik 1990 tarihinde imzalanan metnin, taraflar agisindan hak
ve bor¢ doguran bir milletlerarasi antlasma oldugu sonucuna varmistir.
Milletleraras1 Adalet Divani, Bahreyn’in iddialarinin aksine, metinlerin
yalnizca taraflar arasindaki miizakerelerin kaydini yansitmadigini; bu
metinlerin, taraflarin taahhiitlerinin tek tek sayildigi metinler oldugunu;
s0z konusu metinlerin milletleraras1 hukuk agisindan hak ve yiikiim-
lillik dogurmasi sebebiyle bunlarin milletlerarast antlasma niteliginde
olduklarini ifade etmistir. Milletlerarasi Adalet Divan1 1 Temmuz 1994
tarihli kararinda da metnin antlagma olup olmadiginin belirlenmesin-
de metnin seklinin degil igeriginin ve taraflarin bu metinle baglanma
niyetinin 6nem tasidigini; taraflarin metinle baglanma niyetinin belir-
lenmesinde ise metnin igeriginin ve bu metinde kullanilan ifadelerin

belirleyici oldugunu ifade etmistir.

38 International Court of Justice Reports of Judgments, Advisory Opinions and Orders
Aegean Sea Continental Shelf Case (Greece v. Turkey) Judgment of 19 December 1978.
39 International Court of Justice Reports of Judgments, Advisory Opinions and Orders
Case Concerning Maritime Delimitation and Territorial Questions Between Qatar and
Bahrain (Qatar v. Bahrain) Jurisdiction and Admissibility Judgment of 1 July 1994.
40 DEN HEIJER/SPIJKERBOER: http://eulawanalysis.blogspot.com.tr/2016/04/is-
eu-turkey-refugee-and-migration-deal.html (17.6.2017).
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Milletleraras1 Adalet Divani’nin iki kararina atifta bulunan Den He-
ijer/Spijkerboer, 18 Mart 2016 metninin Viyana Antlasmalar Hukuku
Konvansiyonu ve Avrupa Birligi’nin Isleyisine iliskin Antlasma’nin
216. maddesi uyarinca antlagsma olmadigini; 18 Mart 2016 tarihli met-
nin hukuki niteliginin bu kararlar 1s18inda degerlendirilebilecegini;
ABAD’m muhtelif igtihatlarinda Viyana Konvansiyonu’na taraf ol-
mayan Avrupa Birligi agisindan bu konvansiyonun &rf ve adet kurali
niteligindeki hiikiimlerinin Avrupa Birligi kurumlarin1 bagladiginin*
ifade edildigini; 18 Mart 2016 tarihli metnin ve igeriginin bunun bir
milletlerarasi antlasma oldugunu gosterdigini; metinde taraflarin Tiirki-
ye’den Avrupa Birligi'ne yasadis1 go¢ akisini engellemeyi “kararlastir-
diklarini” ve bu amagla bazi hususlarda “anlastiklarini”; 18 Mart 2016
tarihli metnin taraflar agisindan bazi ylikiimliiliikkler getirdigini, Tiirkiye
acisindan yasadis1 gogmenleri geri kabul, Avrupa Birligi agisindan Ttir-
kiye’ye gonderilen her Suriyeli karsiliginda Tiirkiye’den bir Suriyeli
alma yiikiimliiliigliniin 6ngorildiigiinii; 18 Mart 2016 metninin, Kasim
2015°de yapilan Avrupa Birligi-Tiirkiye Ortak Eylem Plant’n1 teyit et-
tigini ve eylem planimnin uygulandiginin vurgulandigini, hatta Kasim
2015 tarihinden itibaren birkag uygulama raporunun yayimlandigini ve
bu raporlarin ortak eylem planinin fiilen uygulandigini gésterdigini; do-
layisiyla 18 Mart 2016 metnin zaten uygulandigini, Yunan Parlamento-
sundan yasadis1 gogmenlerin Tiirkiye’ye geri gonderilebilecegine ilis-
kin bir yasanin ge¢mis olmasinin bu uygulamanin en tipik gostergesi
oldugunu; tistelik 4 Nisan 2016 tarihinde Tiirkiye’'nin Yunanistan’dan
yapilan ilk geri gondermeleri kabule basladigini; 18 Mart 2016 tarihli
metnin baglayici nitelikte olmasi ve taraflar agisindan hak ve yiikiim-

lillik dogurmast sebebiyle bir milletlerarast antlasma oldugunu ifade

41 Ayrica bazi tir antlasmalarin taraf olmayan devletler bakimindan olan hukuki
sonuglarini agiklamak ic¢in doktrinde olusturulan “objektif hukuki durum yaratan
antlagmalar” hakkinda bkz. TOLUNER Sevin, “Objektif Hukuki Durum Yaratan
Andlasmalar” Kavrami Gerekli midir?, Prof. Dr. Aslan Giindiiz’iin Anisina Armagan,
(2005-2006)1-2 MHB, s. 519-578.
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etmistir*?. Den Heijer/Spijkerboer, 18 Mart 2016 metninin Avrupa Bir-
ligi mevzuati yani Avrupa Birliginin Isleyisine iliskin Antlasma’ nin
216-219. maddelerinde diizenlenen usule uyulmaksizin yapilmis olma-
sinin da metnin milletlerarasi anlagma olarak kabul edilmesini engelle-
meyecegini; zaten Viyana Antlagmalar Hukuku Konvansiyonu’nun 46.
maddesinde yer alan “ihlal agikar ve i¢ hukukunun temel 6nemi haiz bir
kural1 ile ilgili olmadig: siirece bir devletin, bir antlagmayla baglanma
rizasinin i¢ hukukunun antlagma akdetme yetkisiyle ilgili hiikiimlerini
ihlal etmek suretiyle agiklandig1 vakiasina rizasini gecersiz kilan bir ge-
rekg¢e olarak basvuramayacagi” hiikkmiiniin buna engel oldugunu ifade

etmistir®,

D. 18 Mart 2016 Tarihli Metnin Hukuki Niteligine
Iliskin Mahkeme Kararlarmm ve Doktrindeki Gériislerin
Degerlendirilmesi ve Kanaatimiz

AvrupaBirligive Tiirkiye, 18 Mart2016 tarihli metni birmilletlerarasi
antlagsma olarak kabul edip kendi i¢ usullerine gére onaylamamis ve
resmi gazetelerinde yayinlamamistir. Dolayistyla her iki taraf da
aslinda bu metnin bir milletleraras1 antlasma olmadig1 diisiincesinden
hareket etmistir. Gergi bazen i¢ usullere uygun olarak antlagmanin
onaylanmamis olmasi antlagsmanin gegerliligini etkilememektedir.
Viyana Antlagmalar Hukuku Konvansiyonu’nun 46(1). maddesinde
i¢ usullere uyulmamasmin kural olarak milletlerarast antlagmanin
gecersizligi sonucunu dogurmayacagi ifade edilmistir. Ancak bu kurala
bir istisna getirilmistir. Eger i¢ usullerin ihlali agikar ve i¢ hukukunun
temel 6nemi haiz bir kurali ile ilgiliyse o zaman i¢ usullere uyulmamast
antlagsmanin gecersizligi sonucunu doguracaktir. Zaten Tirkiye ve
Avrupa Birligi, 18 Mart 2016 metnini bir antlasma olarak kabul etmemis

ve bu metnin onay siireciyle ilgili olarak higbir adim atmamiglardir.

42 DEN HEIJER/SPIJKERBOER: http://eulawanalysis.blogspot.com.tr/2016/04/is-
eu-turkey-refugee-and-migration-deal.html (17.6.2017).
43 DEN HEIJER/SPIJKERBOER: http://eulawanalysis.blogspot.com.tr/2016/04/is-
eu-turkey-refugee-and-migration-deal.html (17.6.2017).
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Dolayisiyla 18 Mart 2016 metni bir milletleraras1 antlagma olarak kabul
edilse bile Tirkiye ve Avrupa Birligi kendi i¢ usullerine iliskin esash
oneme sahip kurallar1 ihlal ettiklerinden antlagsma gecgersiz sayilacaktir.

18 Mart 2016 tarihli metnin bir milletlerarasi antlasma olarak kabul
edilmesinin baz1 esasli sonuclar1 vardir. Bu sonuglar {i¢ baslik altinda
toplayabiliriz:

Birincisi, Den Heijer/Spijkerboer tarafindan da ifade edildigi
tizere* 18 Mart 2016 tarihli metin, bir milletleraras1 antlasma olarak
kabul edilirse Avrupa Birligi’nin Isleyisine Iliskin Antlasma’nin 263.
maddesi uyarinca iptal edilmesi i¢in ABAD’da dava agilabilecektir.
Nitekim 18 Mart 2016 tarihli metnin bir milletleraras1 antlasma
oldugu, iiciincii kisiler agisindan hukuki sonuglar dogurdugu ve bu
metnin Avrupa Birligi hukukuna aykir1 olmasi sebebiyle iptal edilmesi
gerektigi iddiasiyla ABAD’a ti¢ dava agilmistir. Ancak ABAD daha
once de ifade edildigi lizere 18 Mart 2016 tarihli metni bir milletlerarasi
antlagma olarak kabul etmemis ve ii¢ iptal davasini da reddetmistir.

Ikincisi, eger 18 Mart 2016 tarihli metin bir milletleraras1 antlasma
olarak kabul edilirse, non-refoulement ilkesine aykirt oldugu iddia
edilebilecektir. Non-refoulement ilkesi yaygin olarak kabul edilen
bir ilkedir. Bdylece yaygin olarak kabul edilen bu ilkeye aykiri
olmasi nedeniyle 18 Mart 2016 metninin Viyana Antlagsmalar
Hukuku Konvansiyonu’nun 53. maddesi uyarinca batil oldugu bile
One siiriilebilecektir. S6z konusu maddeye gore, “bir andlagma
yapilmasi sirasinda milletlerarasi genel hukukun emredici bir normu
ile catisiyorsa batildir. Bu sozlesme bakimindan milletlerarasi genel
hukukun emredici bir normu, bir biitiin olarak devletlerin milletlerarasi
toplumunun, kendisinden higbir surette sapmaya miisaade edilmeyen
ve ancak ayni nitelikte olan daha sonraki bir milletlerarasi genel hukuk
normu ile degistirilebilecek olan bir norm olarak kabul ettigi ve tanidig1

bir normdur”.

44 DEN HEIJER/SPIJKERBOER: http://eulawanalysis.blogspot.com.tr/2016/04/is-
eu-turkey-refugee-and-migration-deal.html (17.6.2017).
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Ugiinciisii, Viyana Antlagmalar Hukuku Konvansiyonunun 60.
maddesi uyarinca antlagmanin ihlal edilmesi sonucu sona erdirilmesi
veya yirlrligiiniin askiya alinmasi miimkiin olabilir. Viyana
Antlagmalar Hukuku Konvansiyonu’nun 60. maddesine gore, “iki
tarafli bir antlagsmanin akit taraflardan birisi tarafindan esasli bir sekilde
ihlali (material breach), diger tarafa antlagmayi sona erdirme veya
tamamen veya kismen yiiriirligiinii askiya alma gerekgesi olarak bu
ihlale bagvurma hakkini verir”. Bu madde bakimindan bir antlagmanin
esash bir sekilde ihlali, antlagmanin, Viyana Konvansiyonu’nun tasvip
etmedigi bir sekilde inkar edilmesini veya antlasmanin konu veya
amacinin gerceklestirilmesi i¢in elzem olan bir hitkkmiin ihlal edilmesini
ifade etmektedir (Viyana Konvansiyonu md. 60/3).

18 Mart 2016 tarihli metin, Viyana Antlagsmalar Hukuku Kon-
vansiyonu'nda yer alan hiikiimlere uygun olarak yapilan bir antlas-
ma degildir. Tiirkiye ve Avrupa Birligi, Viyana Antlagsmalar Hukuku
Konvansiyonu’na taraf degildir. Bununla beraber hig siiphesiz bu Kon-
vansiyon’un Orf ve adet niteligi tasiyan hiikiimleri hem Tiirkiye hem
de Avrupa Birligi acisindan baglayicidir. 18 Mart 2016 tarihli metin,
Avrupa Birligi’nin Isleyisine iliskin Antlasmanin “milletlerarasi ant-
lagmalar” basghigimi tasiyan 216-219. maddelerine de uygun degildir.
Bu maddelerden 18 Mart 2016 tarihli metin acisindan uygulama ala-
n1 bulacak olan 218. maddede 6ngdriilen usule uyulmamistir. Ancak
Viyana Antlagmalar Hukuku Konvansiyonu’nun 46. maddesi uyarinca,
i¢ usullere uyulmamasini gerekce gostererek kural olarak antlagsmanin
gecersizligi one siirlilemez. Megerki ihlal asikar ve i¢ hukukunun temel

onemi haiz bir kurali ile ilgili olsun.

Kanaatimizce mutabakat zabitlari, atipik milletleraras1 antlagmalar
olarak kabul edilebilir. Zaten Viyana Antlagmalar Hukuku Konvansiyo-
nu’nun 2(1)(a) maddesinde antlagsmanin tanimi1 yapilmis ve bu tanimda

taraflar arasindaki metnin “ismi ne olursa olsun” ifadesine yer verilmis-



CONRESS - IKTiSAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

tir. O halde bir metnin bashiginda taraflarca kullanilan ismin, s6z konu-
su metnin milletlerarasi antlagsma olarak nitelendirilmesi agisindan bir
onemi yoktur. Nitekim “Mutabakat Tutanagi”nin bir milletlerarasi ant-
lagma olarak kabul edilebileceginin bir 6rnegi olarak Tiirkiye UNIDO
(United Nations Industrial Development Organization/Birlesmis Mil-
letler Endiistriyel Gelisme Orgiitii) Isbirligi Ortak Komitesi’nin 14-15
Mart 1988 tarihlerinde Ankara’da yapilan besinci toplantist sonucunda
imzalanan Mutabakat Tutanag1 olusturmaktadir. Mutabakat Tutanag,
“milletleraras1 andlasma” baslig1 altinda resmi Gazete’de yayimlan-
mustir®. Mutabakat zabitlarinin milletleraras: antlasma baslig1 altinda
Resmi Gazete’de yayimlanmasina iliskin baska 6rnekler de vardir. Ni-
tekim Tiirkiye-Birlegsmis Milletler Siai Kalkinma Teskilatt (UNIDO)
Isbirligi 7. Ortak Komitesi Mutabakat Tutanag*®; Tiirkiye Cumhuriyeti
ile Azerbaycan Cumhuriyeti arasinda ticari ve ekonomik isbirligi konu-
sunda 16 Mart 1991 tarihinde Bak{i’de imzalanan ekli Mutabakat Tu-
tanag1*’; Turkiye Cumhuriyeti ile Endonezya Cumhuriyeti Arasindaki
Ekonomik ve Teknik Isbirligi Karma Komisyonu Ugiincii Dénem Top-

lantis1 Mutabakat Tutanagi*® Bakanlar Kurulu tarafindan milletlerarasi

45 Milletleraras1 Andlasma, Karar Sayist: 88/13346: Tiirkiye-UNIDO Isbirligi Ortak
Komitesi’nin 14-15 Mart 1988 tarihlerinde Ankara’da yapilan besinci toplantisi
sonunda imzalanan ekli “Mutabakat Tutanagi”nin onaylanmasi; Disisleri Bakanligi’nin
19.9.1988 tarihli ve EIUE/IV-309-3395 sayil yazist {izerine, 31.5.1963 tarihli ve 244
sayili Kanunun 3 iincii ve 5 inci maddelerine goére, Bakanlar Kurulu’nca 7.10.1988
tarihinde kararlastirilmistir (RG 24.10.1988/19969).

46 Karar Sayist: 90/696: 19 Nisan 1990 tarihinde Ankara’da imzalanan ekli Tiirkiye-
Birlesmis Milletler Smai Kalkinma Teskilati (UNIDO) Isbirligi 7. Ortak Komitesi
Mutabakat Tutanagi’nin onaylanmasi; Disisleri Bakanligi’'nin 9.6.1990 tarihli ve
EIUE/V-410 sayil1 yazisi lizerine, 31.5.1963 tarihli ve 244 say1li Kanunun 3 iincii ve 5
inci maddelerine gore, Bakanlar Kurulu’nca 20.7.1990 tarihinde kararlastirilmistir (RG
22.8.1990/20613).

47 Karar Sayist: 91/1790: Tiirkiye Cumhuriyeti ile Azerbaycan Cumhuriyeti arasinda
ticari ve ekonomik isbirligi konusunda 16 Mart 1991 tarihinde Baku’de imzalanan
ekli Mutabakat Tutanagi’nin onaylanmasi; Disisleri Bakanligi’nin 11.4.1991 tarihli ve
EIDA-2389 sayil yazisi iizerine, 31.5.1963 tarihli ve 244 say1li Kanunun 3 {incii ve 5
inci maddelerine gore, Bakanlar Kurulu’nca 1.5.1991 tarihinde kararlastirilmistir (RG
17.7.1991/20932).

48 Karar Sayist: 94/5233: 19 Ekim 1993 tarihinde Ankara’da imzalanan ekli “Tiirkiye

81



82

CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

antlagmalarin onaylanmasina iligkin 244 sayili Kanun hiikiimlerine uy-
gun olarak onaylanmis ve onay kararlar1 Resmi Gazete’de “milletlera-
rast antlagma” baglig1 altinda yayinlanmistir. Ancak mutabakat zaptinin
bir milletleraras1 antlagsma olarak kabul edilebilmesi i¢in Milletlerarasi
Adalet Divani tarafindan verilen kararlarda belirtilen 6zellikleri tagi-
malar gerekir. Ancak Milletlerarast Adalet Divani’nin Yunanistan v
Tiirkiye ve Katar v Bahreyn davalarinda verdigi kararlarindan hareketle
de 18 Mart 2016 metninin bir antlagsma oldugunun sdylenmesi miimkiin
degildir. Ciinkii Milletleraras1 Adalet Divani her iki kararinda da taraf-
lar arasinda siirdiiriilen diplomatik miizakerelerden, metnin igeriginden
ve taraflarin niyetinden hareket ederek baglayict hukuki sonuclar do-
guran, hak ve yikimliliikler ihdas eden bir metin varsa bunun millet-
lerarasi antlagsma niteliginde oldugunu ifade etmistir. Tiirkiye-Avrupa
Birligi geri kabul antlasmasimin heniiz uygulama protokolleri yapilma-
mustir. Dolayisiyla iiglincii lilke vatandaslar1 ve vatansizlarin geri kabu-
lii acisindan bu protokoller yapilip bu protokollere iliskin onay kanun-
lar1 ve Bakanlar Kurulu kararlart Resmi Gazete’de yayimlanmadikca
geri kabul antlasmasinin uygulanmasi miimkiin degildir. Tiirkiye-Av-
rupa Birligi geri kabul antlasmasinin “baglayicilik kazanmasi” ile “uy-
gulanabilir” olmasi birbirinden ayirmak gerekir. Antlagma, Avrupa
Birligi ve Tiirkiye agisindan usuliine uygun olarak onay islemlerinin
tamamlanmasini takiben baglayicilik kazanmistir. Ancak ti¢iincii iilke
vatandaslar1 ve vatansiz kisilerin geri kabulii i¢in uygulama protokol-
lerin yapilmasi bizzat geri kabul antlasmasinda 6ngoriilen zorunlu bir
usuldiir. Geri kabul antlagmasi, Tirkiye ile Avrupa Birligi arasinda ya-
pilmistir. Buna karsin uygulama protokolleri ise Tiirkiye ile iiye devlet-

ler arasinda yapilacaktir. Bu protokoller yapilmadan ve usuliine uygun

Cumbhuriyeti ile Endonezya Cumbhuriyeti Arasindaki Ekonomik ve Teknik Isbirligi
Karma Komisyonu Ugiincii Dénem Toplantis1 Mutabakat Tutanagi”nin onaylanmasi;
Disisleri Bakanligi'nin 30.12.1993 tarihli ve PLGY-325-9402 sayili yazisi iizerine,
31.5.1963 tarihli ve 244 sayili Kanunun 3 iincii ve 5 inci maddelerine gore, Bakanlar

Kurulu'nca 7.1.1994 tarihinde kararlastirilmigtir (RG 27.2.1994/21862).
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sekilde onay siiregleri tamamlanmadan geri kabul antlagmasi ti¢iincii

tilke vatandaslar1 ve vatansizlar agisindan fiilen uygulanamaz.
Sonug¢

Tiirkiye ile Avrupa Birligi arasindaki geri kabul antlagmasi, insan
haklar1 ve iltica agisindan ciddi sorunlar doguracaktir. Ayrica bu antlag-
ma Tiirkiye’nin sirtina agir yiikiimliliikler yiiklemektedir. Tiirkiye-Av-
rupa Birligi geri kabul antlagsmasinin yapilmasi bir hatadir, ancak ha-
talar sadece antlasmanin yapilmasiyla kalmamig sonraki stireglerde de
devam etmistir. Bu hatalardan biri de Ortak Geri Kabul Komitesi’nin
2/2016 sayili kararinin 6714 sayili kanun ile onaylanmasidir. Tirki-
ye-Avrupa Birligi geri kabul antlagmasinin tigiincii iilke vatandaglari
acisindan uygulanma tarihinin 1 Ekim 2017’den 1 Haziran 2016 tari-
hine ¢ekilmesine iligkin Ortak Geri Kabul Komitesi’nin 2/2016 sayilt
kararinin onaylanmasina iligkin 6714 sayili kanunun anayasaya ve geri
kabul antlasmasina aykiridir. Ustelik Tiirkiye-Avrupa Birligi geri kabul
antlagsmasina iligkin bazi metinlerin hukuki niteligi miiphemdir ve tar-
tigma yaratmistir. Hukuki niteligi konusunda bitmek tiikenmek bilme-
yen tartigmalarin yapilmasina sebep olan metinlerden biri 18 Mart 2016
tarihli metindir. Geri kabul antlagsmalarina ve bunlarin uygulanmasina
iligkin olan veya bunlar1 tamamlayan ya da agiklayan metinler, sadece
taraf olanlar agisindan degil bu antlasmalarin konusunu olusturan in-
sanlarla da ilgilidir. Hayatlar1 bu metinlere gore sekillenecek insanlari
konu alan s6z konusu metinleri sonuglarini diigiinmeden, hukuki deger-
lendirmesini yapmadan kaleme almak Avrupa Birligi ve Tiirkiye’nin
tutumunun ve ciddiyetinin insan haklari, iltica hukuku ve insancil hu-

kuk acisindan sorgulanmasi sonucunu dogurmustur.
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Abstract

This retrospective study, an analysis of the texts, which appeared during
the Gezi Park events in Turkey the pro-government and non-pro-gov-
ernment press. The study prefers to use the quantitative content analysis
method since it provides objective and systematic data in content of the
communication. In this study, we focus on a one month period, starting
from the 27" May 2013 as the first day of Gezi Park Resistance until
the 27" June 2013, of all published headlines of six different national
newspapers about the Gezi Park Resistance.

Key Words: Gezi Park Protest, media and polarization, action of vio-
lence, democratic protests

The newspapers included in the study were chosen in accordance
with the study of Esra Vona Kurt, titled “Media and Polarization:
Evaluation of Representation of Polarization in the Media through
the Gezi Park Protests” in respect of ideological perspectives, impact

capacity and being pro-government or non-governmental, which
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are Zaman, Hiirriyet, Sozcii, Sabah, Yeni Safak and Cumhuriyet

newspapers.

Table 1. The Newspapers in the Study:

Newspapers Circulation Ideological Perspective

Zaman Unknown Religious-  Conservative  /Pro-
government

Hiirriyet 329.033 Liberal / Objective

Sozcii 280.186 Nationalist-Left / Non-
Governmental

Sabah 306.338 Liberal / Pro-government

Yeni safak 107.989 Religious-  Conservative  /Pro-
government

Cumbhuriyet 49.835 Nationalist-Left / Non-
Governmental

On the other hand, S6zcii and Yeni Safak newspapers in Table 1

are excluded from the study as we could not reach the 2013 archives of

these two newspapers; additionally, during the content analysis, on 5th

March 2016 due to trustee appointment archives of Zaman newspaper

was closed, hence headlines of Zaman could not be obtained between

20th June and 27th June of 2013.

Table 2. The Number and Percentages of Headlines about Gezi Park Resistance

According to the Newspapers

Name of Newspapers Number of Headlines Percentages
Zaman 175 11,8%
Hiirriyet 502 33,9%
Sabah 256 17,3%
Cumbhuriyet 548 37%

Total 1481 100%

Considering the one month period during the Gezi Park Resistance,

Table 2 indicates that the number and percentages of headlines about

Gezi Park Resistance is in accordance with newspapers examined in

the study.

Results of study point out that in these four newspapers totally 1481

headlines were about Gezi Park and with the percentage of 37 and 548
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headlines Cumhuriyet Newspaper has the highest number.

The second highest number belongs to Hiirriyet Newspaper with
502 headlines about Gezi Park and 33,9 percentage. On the other hand,
the other newspapers, Zaman and Sabah had the tendency to make less
news about Gezi Park with respectively 175 and 256 number of head-

lines and 11,8 and 17,3 percentages.

In the framework of these limitations, the data gathered by Cum-
huriyet, Zaman, Hiirriyet and Sabah newspapers was examined under
two main categories in the context of “Gezi Park in respect of other-

ization and violence” and “Gezi Park in respect of democratization”.

Table 3. Gezi Park in Respect of Otherization and Violence

Concepts Cumbhuriyet Hiirriyet Sabah Zaman Total
Excessive Use of Violence by 151 113 22 17 303
Police

Injured/ Killed People 27 46 9 5 87
Damage By Protestors 0 7 26 41 74
Clash/Conflict 40 32 42 1 115
Provocation 7 23 9 10 49
They 11 20 15 13 59
My/Mine/Our/Ours 4 9 13 6 32
Chapulcu/Chapulling 25 12 2 1 40
Conspiracy Theory 3 11 25 6 45
Total 268 273 163 100 804

Table 3 indicates that the distributions of headlines according to the
newspapers emphasizing otherization language and violent environ-
ment in during the Gezi Park resistance in one month period from 27th
May until 27th June 2013.

In Table 3, a total of 804 headlines were written about the Gezi Park
Resistance in the framework of otherization and violence in these four
newspapers of the study; as Cumhuriyet, Hiirriyet, Sabah and Zaman
have 268, 273, 163 and 100 headlines respectively.
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Looking at the concepts in Table 3, Cumhuriyet newspaper mostly
used headlines reflecting the excessive use of violence by police with
151 and secondly, it used headlines about clash/conflict criticizing the

government’s attitude against protestors with 40 headlines.

Furthermore, Hiirriyet newspaper mostly used headlines reflecting
the excessive use of violence by police with 113 headlines and sec-
ondly used headlines about killed and injured people during Gezi Park,

mostly killed and injured protestors by police force, with 32 headlines.

On the other hand, Sabah newspaper mostly used headlines about
clash/conflict criticizing the protestors, reflecting as the main source of
violence was the attitude of protestors, with 42 headlines and secondly

there are 26 headlines about damage by activists.

One distinguishing point about Sabah Newspaper is the intense use
of conspiracy theory in headlines with the defense of the idea that the
reason of Gezi Park Resistance was planned by external forces due to
prevention of rise of Turkey thanks to the Erdogan government, with
25 headlines.

Finally, Zaman Newspaper mostly used headlines about damage
caused by protestors as they are spreading the violence in all cities
supporting the Gezi Park Resistance with number of 41 headlines and
secondly headlines about excessive use of violence by police force are

written.

When analyze the headlines of Cumhuriyet, Hiirriyet, Sabah and
Zaman newspapers the headlines between 27 May and 27 June 2013 as
a one month period, the distribution of headlines considered Gezi Park

Resistance as democratization is indicated in Table 4.
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Table 4. Gezi Park in Respect of Democratization

Concepts Cumbhuriyet Hiirriyet Sabah Zaman Total
Democracy 56 17 6 17 96
Social Movement 0 0 0 0 0
Environment 14 11 7 3 35
Humor/Art 33 23 6 3 65
Resistance 44 7 1 4 56
Negotiation 25 25 36 26 112
Criticism Of Erdogan 80 14 0 2 96
Solidarity 1 3 0 2 6
Respect 1 2 2 0 5
Apology 1 3 1 4 9
Turkish Spring 1 0 2 0 3
Investigation/ Explanation 5 44 29 3 81
Growth/Support 107 72 2 4 185
Activists 2 8 1 6 17
Assurance 0 0 0 1 1
Total :15 280 229 93 75 677

By looking at the concepts of headlines about whether Gezi Park
Resistance can be considered as democratization for Turkey, totally
677 headlines were written in four newspapers, which was less than the

headlines about Gezi Park in respect of otherization and violence.

Cumhuriyet Newspaper mostly used headlines about how Gezi Park
Resistance had a growing support in public base spreading all over the
country and how protestors had a point to join such a resistance with
the number of 107 and secondly used the headlines about reflecting
criticism of Erdogan himself considering as the main reason for author-
itarian tendency of government which is also the main reason for burst

of anger of protestors with number of 80.

Hiirriyet Newspaper, as Cumhuriyet, mostly used headlines about
how Gezi Park Resistance had a growing support in public base with
the number of 72, in addition to this, Hiirriyet secondly used the head-
lines about investigations and explanations with neutral tone mostly
coming from the government such as release of protestors in custody
with the number of 44.
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Furthermore, Sabah and Zaman newspapers, on the contrary to
Cumbhuriyet and Hiirriyet, had focused on the headlines indicating the
negotiation effort of government to settle down the movement, espe-
cially coming from the President Abdullah Giil and Deputy Prime Min-

ister Biilent Aring with number of 36 and 26 respectively.
CONCLUSION

In 2013, 27th of May; Gezi Park Protest, emerging within environ-
mental awareness of society occurred as curious public opposition in
history of Turkish Democracy. Turkish politics, media and academia
was clustered into two mainstream expressing participants, reasons and
goals behind Gezi Park Protest. While a part of these communities inter-
preting Gezi Park movement as a protest which is one of the democratic
participation tools, other parts of these communities comprehended the
situation as a conspiracy theory targeting the fall of government with
the assistance of external forces by marginal communities which dis-

turbed peace and public order through usage of violence in streets.

The objective of this papers is to evaluate 6 newspapers about Gezi
Park Resistance in Turkey including Cumhuriyet, Hiirriyet, Zaman, and
Sabah (because of available archives) within these two mainstreams
expressing the Gezi Park Movement while referencing the circulation
and paradigm of newspaper. Archive of Zaman newspaper has been
blocked to access since S5th of March, 2016, so archival research of
Zaman covering daily presses between 20th of June and 27th of June

cannot be done.

The outputs of research illustrate the footsteps of Turkish Media on
how they interpreted the Gezi Park resistance. Firstly, polarization and
hatred related articles in newspapers rather than democratic discourse

were quantitatively overwhelming. The reason why the number of arti-
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cles and headlines including polarization and hatred were overwhelm-
ing was not attached to idea that the Gezi Park resistance was a violent
movement. Especially those who consider Gezi Park resistance as a
practice of legal rights gave a large space for police brutality in their
headlines and criticized that the government took a path to suppress
movement by force. Consequently, in quantitative perspective, that the
identification of the Gezi movement with violence is not derived from
that movement itself has violent components; it is welded by brutal
intervention of method by law enforcements. Especially, disproportion-
ate usage of force by police was the most important topic in articles of
Cumbhuriyet and Hiirriyet. Regardless of the inability to support with
quantitative data, the cutback of police brutality based articles in Hiir-
riyet is remarkable when you take into consideration that it launched
these types of articles more than the others. Hiirriyet published state-

ments of government officials after 7" of June for a few days.

During the Gezi Protest, Zaman and Sabah gave a large margin of
pages expressing the damage protestors caused in the area more than
any other newspapers. The terms like ‘us and them’, ‘capulcu’ con-
sidered as tools of symbolic violence are equally presented in the ar-
ticles of each newspapers regardless of their political opinions. Sabah
extremely made analysis of Gezi Park resistance in terms of conspira-
cy theories. On the other hand, Cumhuriyet made news to claim false

charges on conspiracy theories.

When we take a look to the opinion of Turkish media which reviews
Gezi Protest in expression of democratic rights, we see more distinct
disintegration of thoughts on Gezi Protest then reviews in favor of po-
larization and violence. Cumhuriyet is the newspaper, which makes a

lot of news examining Gezi Protest in favor of democracy.

Even it could be said that there is a contradiction between the con-
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tents and headlines of Hiirriyet and Zaman: namely, the articles reveal
the Gezi Park protest quantitatively in favor of democracy, as an op-
posite idea of the headlines. Hiirriyet made positive reviews implying
Gezi Parki resistance as reflection of democratic rights. However, re-
view of Zaman on Gezi Park Protest gave credits reconciliatory attitude
of government official on intervention to protests that targets the sup-

pression of movement.

In democratic regimes, critics of government policies should be re-
viewed in favor of democratic freedom. Therefore, the government at-
titude applied in the Gezi Park protests had been criticized with regard
to personal approach of Prime Minister Erdogan by writing a contrar-
ian piece of papers that mostly belonged to Cumhuriyet and Hiirriyet.
During the Gezi protests, Zaman and Sabah almost never gave a space
to criticize the attitude of the government against Gezi Park Resistance.
While Cumhuriyet and Hiirriyet giving credits to increasing support of
Gezi Park Protest through headline implying societal protest, Sabah and

Zaman had difficulties to see the elephant in the room.
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Norbert Elias', a German sociologist, whose works have been

1 Norbert Elias was born on 22 June 1897 in Breslau (today: Wroclaw) in a family of
Jewish descent. His father Hermann Elias, married with Sophie Elias managed a textile
factory. After passing the abitur (High-School diploma) in 1915 he volunteered for the
German army in World War I and was employed as a telegrapher. After suffering a
nervous breakdown in 1917, he was declared unfit for service and was posted to Breslau
as a medical official. In 1918 began Elias studying philosophy, psychology and medi-
cine at the University of Breslau, in addition spending a term each at the universities of
Heidelberg and Freiburg in 1919 and 1920. He quit medicine in 1919 after passing the
preliminary examination (Physikum). During his Breslau years, until 1925, Elias was
deeply involved in the German Zionist movement.

To finance his studies he took up in 1922 a job as the head of the export department in a
local hardware factory. In 1924 he graduated with a doctoral dissertation in philosophy
at the University of Breslau. In 1924 moved Elias to Heidelberg and resumed his stud-
ies of sociology. Alfred Weber accepted him as a candidate for a habilitation (Thesis
for professorship).

In 1930 Elias chose to cancel this project and followed Karl Mannheim to become his
assistant at the University of Frankfurt on the Main. He began his habilitation entitled
““Der hofische Mensch’” (“The Man of the Court”). His habilitation thesis was already
submitted and his consulter was Mannheim, as in March 1933 Nazi rule in Germany
began. After the Nazi take-over Mannheim’s Sociological Institute was forced to close
and Elias’ habilitation procedure was cut. His habilitation thesis was first published in
1969 with the title *‘Die hofische Gesellschaft’’.

In 1933, Elias fled to Paris and in 1935 to Great Britain, where he was later nationalized.
Between 1954 and 1962 he worked as lecturer at the department of Sociology from
University of Leicester. At that time his first enormous empirical study ‘‘Etablierte und
Aussenseiter’” was in progress. Before that, he worked for a long time in adult educa-
tion and engaged himself in group therapy. From 1962 to 1964, Elias taught as Profes-
sor of Sociology at the University of Ghana. After his return to England he worked as
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translated into over 30 languages, suggest to use the term ‘‘The
Established and the Outsiders-Theorem’’ instead of the mainstream
term ‘‘racism’’ to denote the universal relationship between the
dominant ‘“Whites’’ and the minorities of colored skin. While in the
USA the figuration between the Whites and the Blacks has become
the symbol for racism, some authors like Albert Memmi? analyzed
the interdependence between the colonial French and the colonized

Algerians.

But the bulk of literature about racism have originated naturally
in a country where the race conflicts and tensions and the liberation
movement of the victim group of racist suppressions and assaults, the

black Americans, have been incomparably strong. Norbert Elias rejects

a private scholar. Since 1975 he moved to Amsterdam and spent much time as visiting
professor in various German and Dutch universities (Aachen, Miinster, Bielefeld). Only
now and especially after the success of the pocket edition from “*Uber den Prosess der
Zivilization”” (1976) was his work in Germany appreciated and generally recognized.
From 1978 to 1984 he worked at the Center for Interdisciplinary Research at the Uni-
versity of Bielefeld. Among others he was in the ZIF-Research Team of Philosophy
and History.

The Reedited Collected Works of Norbert Elias

Elias N. The Court Society edited by Stephen Mennell. Dublin: UCD Press, 2006. //
Elias N. On the Process of Civilization [note new title], edited by Stephen Mennell, Eric
Dunning, Johan Goudsblom and Richard Kilminster. Dublin: UCD Press, 2012. // Elias
N. and J. Scotson. The Established and the Outsiders, edited by Cas Wouters. Dublin:
UCD Press, 2008. // Elias N. What is Sociology? Edited by Artur Bogner, Katie Liston
and Stephen Mennell. Dublin: UCD Press, 2012. // Elias N. The Loneliness of the Dying
and Humana Conditio, edited by Alan and Brigitte Scott. Dublin: UCD Press, 2009. //
Elias N. Quest for Excitement: Sport and Leisure in the Civilising Process, by Norbert
Elias and Eric Dunning, edited by Eric Dunning. Dublin: UCD Press, 2008. // Elias N.
Involvement and Detachment, edited by Stephen Quilley. Dublin: UCD Press, 2007.
/I Elias N. An Essay on Time, edited by Steven Loyal and Stephen Mennell. Dublin:
UCD Press, 2007. // Elias N. The Society of Individuals, edited by Robert van Krieken.
Dublin: UCD Press, 2010 // Elias N. Studies on the Germans [note new title], edited by
Stephen Mennell and Eric Dunning. Dublin: UCD Press, 2013. // Elias N. Mozart, and
Other Essays on Courtly Culture, edited by Eric Baker and Stephen Mennell. Dublin:
UCD Press, 2010. // Elias N. The Symbol Theory, edited by Richard Kilminster. Dublin:
UCD Press, 2011.

2 Memmi, A. (1965) The Colonizer and the Colonized, Beacon Press, University of
Minnesota Press,1990.
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the expression ‘‘racism’’ because it directs the attention to the difference
of skin color as the reason for the racist ideology. He argues that not the

skin but the power differential between two groups is the fundamental

cause for the marginalization and stigmatization of a minority group.’
Differences in physical appearance* or in language makes the group
more recognizable and therefore more prone to frequent discrimination,
insults and offences but it is not the real cause of stigmatization.’ Other
invisible stigmatized group members have a certain possibility to
hide their group membership and escape from racist experiences; for
example some occupational groups like prostitutes or hangmen.® The
superior group which has monopolized the power sources feels not only

powerful but also better worthier and higher human value.

““Aristocracy’” in Athens, upper class of slave-owning warriors,
meant ‘‘rule of best’’. Therefore the word ‘‘noble’” has even today a
double meaning of a high social rank and of a highly valued quality
and morals, implicitly expressing that a social group of low standing
has low human value. This is the normal self-image of groups who in
terms of their power ratio are securely superior to other interdependent
groups. "This type of relationship can be found between social classes,
men and women, Protestants in relation to Catholics, powerful states to
small states of less developed nations, etc. So this theorem concentrates
on the structural regularities, common structural unity of intergroup

relationships with power ratio differences.

3 Elias N. and J. Scotson. The Established and the Outsiders, edited by Cas Wouters.
Dublin: UCD Press, 2008.

4 Gergen, K.J. The Signifigance of Skin Color in Human Relations, Daedalus 96: 390-
407, 1967.

5 Simpson, G.E. and J.M. Yinger. Racial and Cultural Minorities. New York: Harper
and Row, 1965.

6 Goffman, E. Stigma. New York: Simon & Schuster Inc., 1986.

7 A- Fey, W.F. and Omwake

B- Memmi, A. (1987) Rassismus, Frankfurt /M
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““The more powerful groups look upon themselves as the ‘better’
people, as endowed with a kind of group charisma, with a specific
virtue, shared by all its members and lacked by the others. But an even
more interesting question is , how these established groups impose the
belief in their own human superiority upon the less powerful upon the

‘outsiders’. How can they make the others feel ‘inferior’?’’%

Marx explains the source of power of the dominant class by the
monopolistic possession of means of production, others of weapons.
But the figurational aspects, that means the socio-psychological
characteristics of the interdependence between established and the
outsiders are quite often ignored in the literature. Social exclusion-
rejecting and forbidding contacts-by means of social control resulting
from the group cohesion and collective identification within the
powerful groups and consequently the monopolization of key positions
at all levels and in institutions (in political parties, in communal sphere,
bureaucracy or other institutions) is always a powerful weapon against
the stigmatized group. Exclusion and stigmatization serve the superior

group in maintaining their identity and group cohesion.’

One common feature of the established-outsider-figuration lies
in the following pattern of attribution: The powerful group attributes
outsiders as a whole the bad characteristic of their ‘“worst’”> members,
who are a minority in the outsider group, while the self- image of the
established is built around the ‘‘best’” members of their small number
of the most worthy, highly respected and valued people. This distortion
enables always to provide evidence to prove that the established group

is “‘good’’ and the outsiders ‘‘bad’’. So the powerful group can always

8 Elias N. and J. Scotson. The Established and the Outsiders, edited by Cas Wouters:
19. Dublin: UCD Press, 2008.

9 Kipnis, D.M. Changes in Self Concepts in Relation to Perceptions of Others, Journal
of Personality and Social Psychology 29: 449-465, 1961.
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shame the outsiders by blaming them for the behavior and deeds of
this minority section of the outsiders. That is, since the powerful
possess the “‘power of definition’’, they can blame the powerless for
the behavior of their ‘“worst”” and ‘‘anomic’’ section. Germans define
themselves as the ‘“Volk of Mozart and Beethoven’’ but the Turks as
““knife stabber’’.! Germans are industrious and productive workers but
the idle, unemployed Turks live on social welfare pension (in reality
only 8%). If we look at the image of Romans in the Turkey, they are
all thieves and steel but the Turks have a high moral. Uncountable

examples can be listed in this context.

Prejudice is not an individual phenomenon; it must be perceived and
analyzed at the level of intergroup relationships: It is a phenomenon of

the relationship between two groups.

“The center piece of that figuration is an uneven balance of power
and the tensions inherent in it .... One group can effectively
stigmatize another only as long as it is well established in positions
of power from which the stigmatized group is excluded”’.!!

A counter stigmatization of the outsiders, their retaliation, is only then
possible when the power disparities diminish like the Black Movement
in the USA. The group charisma the powerful group attributes to
itself and the group disgrace attributed by them to the outsiders are
complementary. The emotional barrier to close contact between the two
groups set up and internalized in this power inequality continues even
if the objective conditions change as the case India demonstrates. The
caste-system is abolished by legislation but the social contact between

unequal castes is still taboo according to social norms.

10 Bundesministerium fiir Arbeit und Sozialordnung, ISG-Befragung. Ausldnder-
feindlichkeit, 1990

11 Elias N. and J. Scotson. The Established and the Outsiders, edited by Cas Wouters:
20. Dublin: UCD Press, 2008.
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“The closing of ranks among the established certainly has the
social function of preserving the group’s power superiority. At the
same time, the avoidance of any closer contact with the members
of the outsider group has all the emotional characteristics of
one what has learned in another context to call ‘‘the fear of
pollution”’. As outsiders are felt to be anomic, close contact with
them threaters a member of an established group with ‘“anomic
infection”’.'?

The outsiders cannot strike back because they have internalized the
humiliation and shame attributed by the powerful, because they cannot
come up to the norms set by the powerful; let it be standard of living,
physical appearance, etc. Where the power differential is great outsider
groups measure themselves with the yardstick of their oppressors.'?
One common feature of established-outsider figurations is the reproach
against the outsiders that they are anomic: The established regard them
as untrustworthy, undisciplined and lawless. But the symptoms of the
human inferiority as defined by the established and attributed to the
outsiders which serve as the proof for their own superiority are created
by the very conditions of outsider position, humiliation, deprivation
and oppression. Poverty is one such symptom; uncleanliness attached
to the outsiders is another one." Outcast children are more prone to
aggressiveness, in a sense they actualize the stereotype, attributed to
them. And the fear of contact with the outsiders would contaminate
refers to the contamination with anomy and dirt. In England “‘the great
unwashed’’ attributed to the lover classes in 1830, especially to industry
workers, is a historical illustration of this common reproach against

the outsiders.'”” The Turkish children and youngsters in Germany are

12 Ibid, 22

13 Memmi, A. Rassismus, Frankfurt /M: 1987.

14 Pettigrew, T.F. A Profile of Negro American. Princeton, N.J.: Van Nostrand, 1964.
15 A- Pastore, N.A. Note on Changing toward Liked and Disliked Persons, Journal of
Social Psychology 52: 173-175, 1960.

B- Thompson, E.P., The Making of the English Working Class. Victor Gollancz Ltd.
1980
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considered to be aggressive and undisciplined. The treatment as outcasts
actually creates this very deviant role because their hostility against the
majority group leads them to take revenge by exercising the very things
for which they are blamed by the German society. Give a group a bad
name; it is likely that they live up to it.

Youngsters of marginal groups are said to be less disciplined and
self-controlled. The biggest part of this blame is only a prejudice and
the universal ‘‘blame of anomie’’ as we have already noted: Cognitive
psychology teaches us that we more frequently notice the ‘‘bad
behavior’” of persons against whom we have prejudice and remember it
longer. In cases when this attribution does have a bit of truth the cause
lies exactly in the established-outsider-figuration: The socialization of

children entails two mechanisms:
1) Sanctions of the adults if they break the rules and norms,
2) Reward for abiding by the rules of conduct and behavioral norms

The second pattern of behavior brings them inclusion and participation
on the resources of the society such as education, achieving status and
high positions, professions and a high standard of living as adults. That
means compensation for limiting their freedom of action and enduring
restraints-first outer constraints and later internalized self-restraints. At
the end of wavering or renunciation is satisfaction in other realms of
life. But exactly this compensation and reward are lacking in case of
children of outsiders. They know that they won’t succeed no matter
how hard they try and struggle to be included and to participate on the
benefits of social inclusion. So why should they accept the constraints,

rules and renunciation?

If the economic aspects of established-outsider conflict are dominant

it is an indicator for the, a greater inbalance of power. Otherwise non-
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economic aspects of tensions and conflicts become more recognizable.
Struggle for the satisfaction of other human needs like for status, for
social respect, for social contacts etc. replace the struggle for shear

existence and stilling hunger.

In other words, the power source and advantages which are
monopolized by the established group can be economic or material but the
less pronounced the unequal distribution of advantages at the economic
level, the more non-economic aspects of tensious and conflicts gain an
importance. The outsiders suffer from inferiority of power and status, '
from deprivation of psychological needs such as deprivation of value,
of meaning, of social acceptance and respect. The balance of power
struggle between the established and the outsider which is always the
fundament of such a figuration is then concentrated on the satisfaction of

other human requirement than achieving a subsistence level.

The collective opinion of a group which has monopolized the
power resources regulates the way of feeling and thinking of its
members because the rewarding access to these resources including the
participation on the group charisma depends on the status and ranking
of a member and this in turn depends on the compliance with the group
norms and opinion. This is one of the major reasons why individuals in
the established group do not act or speak counter to the group opinion.
Otherwise the lowering of a group member’s ranking within the internal
status order, loss of power and access to resources are unavoidable. A
member’s self-image and self-respect are linked to what other members
think of him. Researches in Germany have shown that even those who

don’t necessarily share the stereotypes and prejudices of other group

16 A- Fey, W.F. Acceptance by Others and Its Relation to Acceptance of Self and
Others:

A Revaluation, Journal of Abnormal and Social Psychology 50: 274-276, 1955.

B- Fey, W.F. Correlates of Certain Subjective Attitudes towards Self and Others, Jour-
nal of Clinical Psychology 13: 44-49, 1957.
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members, for example of German workers in a beer pub at a table, don’t
have the courage not to participate in nasty and hostile jokes about
Turks.!” In other words, cohesive groups are able to exercise a high
degree of control upon its members so that they don’t break the taboo
of personal contact to stigmatized group members. Then the penalty
for group deviance is the loss of power and status in the established
group, therefore less access to resources. Their self-image, self-respect,
self-love and the participation on group’s charisma, on superior human

value climinish.

One major contribution of Norbert Elias to the theories of power
was his finding in a community study that the duration of living in one
place can also be a source of power and superiority. The established
community develops an internal organization and cohesion, common
habits, a value system and rules of conduct as well as emotional ties
between the members and to the community as a collective which
manifests itself in the usage of ““‘we’’. Such a group cohesion and
organization is always a source of power the newcomers to this place
lack: These have met each other recently, have neither a strong we-
identity nor a communal organization or mutually accepted values and
norms; they are totally loose, disintegrated as a group without any group
cohesion. This asymmetrical power relation between the established
and the newcomers can very well be applied to the outsider role of
refugees and other migrant groups everywhere. Actually the outsiders
in this community investigation were inner refugees who had escaped
from the German air force attacks and bombs thrown to London during
the II. World War.

Newcomers become a factor of disturbance for the established

17 Hettlage-Varjas, A. Die Entstehung des Fremdenhass in Unserer Gesellschaft, We-
gezum Menschen : 42, 8. 1990.
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way of life of the'® community and a threat for the powerbase of the
established. They are considered as an attack to the self-attributed
group charisma of the community based on the as superior and unique
considered system of values and norms, that is against the we- image
and we-ideal of the superiors. The key positions in the community, for
example the leading roles in caritative institutions, clubs, recreation
groups etc. are distributed among the established group. The sole
existence of people -the newcomers- who violate the rules of conduct
and belief system because they don’t know these becomes a threat:
The violaters as negative examples could weaken the restraints
exercised by the community upon its (deviant) members. These outer
restraints are internalized by the self-controlled members. We know
from psychology that any threat to the control of super-ego over alter-
ego causes anxiety.!” So any example or behavior which is contrary
to the group norms could weaken both the self-restraint of people
and the control of the community over its members. This is the real
cause for the severe rejection and stigmatization of the newcomers,
also avoiding any private contact of the community members to the
as anomic considered group of newcomers in order to prevent from
“‘contamination’’. Stigmatization is then a counter attack because the
newcomers are considered to be a threat both to their power superiority,
higher human value symbolized in their special way of life and uphold
values. That the American white authors connected to the establishment
spoke of ““Negros’’ as ‘‘lusting for a taste of power’” is a good example

for this mechanism.?®

18 Flanagan, J.T. The German in American Fiction, In Ander, O.F. (ed.), In the Trek of
the Immigrants: Essays Presented to Carl Wittke. Rock Island, III.: Augustana College
Library, 1964.

19 Gordon R. Stereotypy of Imagery and Belief as an Ego Defence, British Journal of
Psychology, Monograph Supplement, No. 34, 1962.

20 A- Pettigrew, T.F. A Profile of Negro American. Princeton, N.J.: Van Nostrand,
1964

B- Horowitz E.L. The Development of Attitude toward the Negro, Archives of
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Reactions to Stigmatization

To permanently experience discrimination and stigmatization
must be considered a socialization condition with severe personality
formation defects. Growing up as a member of an outsider group can
result in intellectual and emotional deficiencies as many empirical
investigations have shown for the Burakamin in India or for the Black
Americans in the USA.?' It is in my opinion a form of exercising
collective violence because it destroys the egos of the members of the

minority groups.?

Depending on the fundamental difference between extroverted and
introverted individuals the accumulation of aggression of the victims
expresses itself either in self-punishing attitude or in canalization
of anger against the majority as well as other majority outer groups
instead.”® Whatever the direction of reaction formation may be, I
think self-hate and group-hate (latent or overt) is a very common

Psychology, No. 194, 1936.

C- Gross, S.L. and J.E. Hardy (eds.). Images of the Negro in American Literature.
Chicago: University of Chicago Press, 1966.

21 A- Kipnis, D.M. Changes in Self Concepts in Relation to Perceptions of Others,
Journal of Personality and Social Psychology 29: 449-465, 1961

B- Leeper, R.W. Some Needed Developments in the Motivational Theory of Emotions.
In Levine, D. (ed.). Nebraska Symposium on Motivation, 1965. Lincoln: University of
Nebraska Press, 1965.

C- Pedersen, D.M. Evaluation of Self and Others and Some Personality Correlates,
Journal of Psychology 71: 225-244, 1969.

22 A- Seeman, M. Adjustment to Minority Status and Intellectual Perspective, Social
Problems 3: 142-153, 1956.

B- Sheerer, E.T. An Analysis of the Relationship between Acceptance of and Respect
for Self and Acceptance of the Respect for Others in Ten Counseling Cases, Journal of
Consulting Psychology 13: 169-175, 1949.

C- Simpson, G.E. and J.M. Yinger. Racial and Cultural Minorities. New York: Harper
and Row, 1965.

D- Suinn, R.M. and H. Hill. Influence of Anxiety on the Relationship between Self-ac-
ceptance and

Acceptance of Others, Journal of Consulting Psychology 28: 116-119, 1964.

23 Simpson, G.E. and J.M. Yinger. Racial and Cultural Minorities. New York: Harper
and Row, 1965.
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consequence of stigma/discrimination because the attribution of
worthlessness unrespectability, and inferior status by the established
group is internalized and becomes the negative self-evaluation losing
self-respect and self-and group-love, starting to hate him-, herself for
having the identity he/she has. The aggressions are sometimes canalized
against the own group like frequent physical violence, quarrels etc. in
outcast groups.** The victim frequently would deny that he belongs to
his minority group trying to escape from his stigma. He would avoid
contacts to his group, change all signs and symbols of the belonging
to this group. I can remember that my daughter rejected to speak in
Turkish as we lived in Germany especially in the public sphere: She
didn’t want to be recognized as a Turk. I got to know not few Turkish
migrants in Germany, who legally gave up their native names and
overtook German names. Many primary school teachers reported to
me that Turkish pupils wouldn’t raise their hands when their Turkish
names were called. And Jacky Jason tried during his whole life to turn

his black skin to heller color with special creams.

It is known for centuries that the stigmatized group members isolate
themselves, avoid contacts to the established and retreat to ghetto
enclaves in order to avoid painful experiences of discrimination and
stigmatization. Then occurs something very interesting: The established
blame the minorities for example guest workers for building ghettos
with in the society as it happens in Germany, and turn the mechanism
upside down claiming that the Turks are being stigmatized because they
live isolated and without contacts to the German population. In case
of some individuals the inferiority feeling turn into superiority claims,
that means a reversion takes place. These persons develop an inflated

I-Ideal (sometimes the whole community a We-Ideal) as a reaction

24 A- Kurokawa, M. Minority Responses. New York: Random House, 1970.
B- Levanway, R.W. The Effect of Stress on Expressed Attitudes toward Self and Oth-
ers, Journal of Abnormal and Social Psychology 50: 225-226, 1955.
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formation to compensate for their present inferiority. The belief in
being a god selected religious community, building militant fighting
bands by the youngsters, or to struggle to achieve a symbolic status are

some empirical evidences.

Another inversion of retreat passivity is to react as a clown and
attract all the attention. This clown-role usually carries aggressive
elements because it annoys the authorities and socialization agents.
German teachers frequently accuse Turkish children for disturbing
the lesson by clown-playing distracting the attention of other pupils.
Curious enough is the explanation for such a behavior in the German
literature or by the pedagogues lies only in the too small size of housing
of the Turkish migrants® because they don’t want to pay higher rents so
that the children have too little space to move, the consequence being
the hyperactivity and aggression at school, that means ending up in

another blame for the Turkish community.

From the observation of the Jewish community in the USA one more
psychological reaction of belonging to a stigmatized group is found
in the literature for at least a century: Neuroticism, hypersensitivity,
uneasiness and this anxious feeling of being observed by the ‘‘others’
all the time. They see themselves with the eyes of the majority members:

It is as if they look at a mirror and see their image in the mirror.?

Only a few of the outsiders reach that much level of ego development
that their personal suffering leads to a general sympathy and solidarity

for all victims, suppressed and weak members or groups. The outsiders

25 Eichener,V. Auflenseiter und Etablierte; Ausldnder auf dem Wohnungsmarkt, In
Korte, H. (ed.). Gesellschaftliche Prozese, Frankfurt, 1990.

26 A- Howe, 1. The Stranger and the Victim; The Two Jewish Stereotypes of American
Fiction, Commentary 8: 147-156, 1949.

B- Stember, C.H. (ed.). Jews in the Mind of America. New York: Basic Books, 1966.
C- Pettigrew, T.F. Parallel and Distinctive Changes in Anti-Semitic and Anti-Negro
Attitudes. In Stember, C.H. et. al. Jews in the Mind of America. New York: Basic
Books, 1966.
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mistrust the members of the established society; don’t feel uneasy about
cheating or lying to the established, especially to their authorities.”’
In many courses, German public workers complained about the
aggressiveness, combative, pugnacious and rebellious behavior of their
foreign clients, not realizing that their aggression toward the Germany
society is being targeted at the authority representing this collective at
the moment. Also the deviant roles in value a covert hostility towards
any form of authority exercised by the members of the majority group.?
They reported that to request a Turk to complete a missing document or
to come a day after to end the procedure at a public office would cause in
many cases a rebellion and anger of the client. It is clear that the Turkish
client suspects at that moment that he is again being discriminated and
being set back unrightfully as he has experienced many, many times in
the society. The cause of overreaction to a blame or criticism by one of

the majority member is also the same mechanism.

Another collective reaction to an outsider role is the strengthening
of We-Group binding and cohesion, feeling of belonging and the
development of a strong group identity® even between people who
would never have felt such mutual solidarity in their countries of origin,
for example between the rural people, industrial workers, intellectuals,
middle and upper class members, arm and rich. We know that an
outside threat makes groups more cohesive.*® But the disintegration of
the group is another possibility if the differences within the minority

group-religious, cultural, class differences- are unbridgeable so that the

27 Allport, Gordon W., Die Natur des Vorurteils: 367. Kéln: 1971.

28 Kurokawa, M. Minority Responses. New York: Random House, 1970.

29 Diab, L.N. National Stereotypes and the ‘‘Reference Group’’ Concept, Journal of
Social Psychology 57: 339-351, 1962.

30 A- Sherif M. and C.W. Sherif. Groups in Harmony and Tension. New York: Harper,
1953.

B- Ewens, W.L. Reference Other Support, Ethnic Attitudes, and Perceived Influence
of Others in the Performance of Overt Acts. Doctoral Dissertation, University of lowa,
Iowa City, 1969.
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higher status members choose to be rather assimilated into the dominant
culture and group and escape from the stigma of their group by avoiding
any contact and similarity to other members. You can indeed detect
this disintegrative reaction among many middle- and upper class Turks,
who have succeeded to ascend in status and profession: They don’t
want to be reminded of their ethnic on cultural origin at all. In one of
the meeting, I led in Hannover; such status-Turks repeated exactly the

prejudices the Germans have against the migrant Turks:

“My god, these Anatolia bears bring with their uncivilized
behavior disgrace to all of us.”’

““It is clear that the Germans don’t want us here as long as the
villagers (koyliiler) without any culture make the streets here
dirty.”’

Still another reaction formation to stigmatization is the displacement
of aggression: Unable to attack the powerful, the minority members
develop prejudices and hate against other minorities. This is the main
cause of conflicts and fights between different ethnic minority groups in
the USA and elsewhere. The history, also the Turkish history, contains

many cases even of annihilation of one minority groups by another.

Kitano®! (P.104 ff) describes a special form of assimilation of the
stigmatized group as an avoidance strategy against the stigma: He calls
it ““‘Superpatriotism and ritualized adjustment’’. The individual would
strictly obey the social rules, norms and standards of conduct but pay
no attention to cultural ideals. He would overidentify himself with the
system and imitates the styles of behavior. Symbols of majority group
belonging would be exaggeratedly and demonstratively respected, like
the newly nationalized migrants in Germany putting a German flag

on top of the roof. This type of reaction is like a voiceless cry to the

31 Kitano, H.H.L., Race Relations, 5. Edition, JLN Books, 1996.
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established: ‘“See, I am one of you, don’t hurt me any longer.”’
How Effective Are Legal Measures Against Discrimination?

Right from the beginning of anti-discrimination law demand
conservative jurists in the USA brought the argument against these
liberal voices that laws could not change prejudices. This argument is

wrong in 2 ways:

1) The experience in England has shown that prejudices against blacks
have decreased considerably after the issue of the anti-discrimination
law: For example, considerably more white people declared that they
would see no problems in having black people as neighbors®? The state
as the sole monopolist of physical violence can effectively influence not
only the behavior of people but also the way they think. What is socially
acceptable or inacceptable is very much related to what is allowed or

not allowed by the law.

2) Prejudice is a mental and psychological phenomenon but
discrimination is the acting out of these negative feelings and attitudes
towards a group of people; it is in the realm of detectable behavior
and action taking. The law has the power to inhibit a discriminatory
behavior even if members of the majority group would foster negative,
hateful feelings against the minority group. Just as we don’t attack
someone against whom we feel aggression because physical violence
is forbidden according to law, a prejudiced person would control his
behavior not to discriminate even if he hates a minority group member.
Commission for Racial Equality (CRE), the central institution in
Britain’s Anti-Discrimination politics, formulated the fundamental

logic of anti-discrimination policy like this: ““We are only marginally

32 Commission for Racial Equality (CRE). Sorry , It’s Gone: Testing for Racial Dis-
crimination in Private Rented Housing Sector, London: 1990.
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interested in the question whether people are racists. The more important
the question is, how they can be hinder to act out their racism.’” State
and legal norms create the ‘‘public conscience’’ and behavior standards
both because of fear of sanctions and through the internalization
of external constraints by the citizens. Discriminating laws or laws
which permit discrimination because the punishing sanctions are in
existent strengthen prejudices for sure. This is one of the reasons why
the international agreement CERD (Committee on the Elimination
of Racial Discrimination) obliges the member states to protect their
citizens against discrimination by other private people by issuing anti-

discrimination laws (Art.5)

3) Martin Luther King once said: ‘I can’t demand that you (whites)
like me but that you give me rights.”” Discrimination means that the
target group is excluded from social, legal and economic resources,
rights and advantages. Legal measures to stop this exclusion do have a
positive impact which reduces discrimination. Are there any empirical
positive results of the existing anti-discrimination law systems of some
countries? There are and these empirical results prove the effectiveness
of laws, regulations and other state administered measures to stop

discrimination.

In the USA the percentage of the black Americans in the number
of employed could be increased from 8% to 12% and of the Hispanics
from 2% to 6% between 1966 and 1988 due to the measures of
positive discrimination (affirmative action)** ). Likewise the positive
discrimination for the Catholics in Ireland caused an increase of their
position among the employees of the public sector from 27,7% to 35%

within a very short period 1981-19893* experiences have been made

33 Glazer, N. Affirmative Action: 17ff, New York: 1972.
34 Lustgarten, L. Edward, J. Racial in Equality and the Limits of Law. In: Braham, P
(ed.) Racism and Antiracism, London, p. 270ff, 1992.
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also in Australia (New SouthWales)*

4) The existence of anti-discrimination laws, which means declaring
the illegality of discriminatory acts by the state, brings a psychological
relief to the injured pride and ego of the members of the target group.
It enables them to fight against the racists, to raise their voices and
to identify themselves with the state. It is not only for the sake of
regaining the impaired self-esteem of the members of the target group
but also in order to discourage the discriminators from repeating their
discriminatory actions: We know from empirical researches that the
opposition and fighting back of the discriminated persons and groups
against the discrimination is an effective measure to hinder the

discriminator from repeating such acts.

5) Summa summarum legal and political measures to protect the
stigmatized and discriminated groups against the face-to-face, direct
and indirect as well as institutional discrimination is a powerful
instrument to canalize their frustration and aggression to productive
and socially accepted fighting arena instead of losing their energies in
physical violence and reaction formations we have read in the previous

section.

35 Rittstieg, H., Rowe G.C. Einwanderung als gesellschaftliche Herausforderung.
Baden-Baden: 1992.
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Abstract

The Laffer effect has been discussed before in context of macroeconomic
endogenous growth models or in labor market. Discussion have been
mainly about whether a tax cut on wages would induce workers to spend
more time on work rather than leisure and at the same time leading to an
increase in income tax revenues of the government. In this paper, we are
interested in providing a general formula for the revenue-maximizing
government using an ad valorem tax rate in a single (micro) commodity
market such as automobiles, liquor or cigarettes in the case of non-linear
demand and supply curves. It turns out that the optimal commodity tax
rate depends on the after-tax demand elasticity. Therefore, in practice
the government officials should try to project the after-tax elasticity and
not rely on the before-tax elasticity, which is commonly assumed in
the economics literature. More importantly, if the government imposes
an ad valorem tax on a product in a micro market, then the consumers’
share of burden of tax does not change no matter what the tax rate is.
Hence, in that sense, we find some equity in taxing. Some additional
important theoretical results are derived when the demand and supply
curves have different positions.
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1. Introduction

The Laffer effect has been discussed in the literature in the context
of endogenous macroeconomics models to examine the possibility of
whether a tax cut on physical capital/bonds ownership would revive
the economy to such an extent that the government’s tax collections
would improve (Ireland (1994), Bruce and Turnovsky (1999), Agell
and Perrson (2001)). On the microeconomics side, whether a tax cut
on wages would persuade people to work more, resulting in increasing
the number of hours worked, and at the same time improving the

government’s tax collections has been investigated.

However, this paper deals with the maximum tax collection of
the government, regarding a single commodity market like, say, the
automobile sector with respect to an ad valorem tax rather than in a
macroeconomic setting. The ad valorem type of tax is very often
encountered in practice in the USA, and it is based on the value of the
product rather than the units sold. For example there are about 6,400
different ad valorem sales taxes across the United States which can go
as high as 8.5 percent (Perloff, 2008).

Ozcam and Oz¢am (2012) discussed a real world example where the
Turkish government decreased the special consumption tax (SCT) for
automobiles below 1600 cc (making up 85 percent of domestic market
sales) temporarily (from March to September 2009) and partially (from
37 percent down to 18 and, then up to 27 percent and finally to 37
percent again) to support the domestic automobile market against the

likely negative effects of the global crisis which had started being felt
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relatively strongly at the beginning of 2009 in Turkey and estimated
the demand for automobiles using an econometric model for 2006-
2010. Constructing price indexes (Laspeyres, Paasche,etc.) for different
segments (such as C2, B2, C1) they evaluated to what extent this partial
tax concession was passed on to the consumers by producers in the form
of price discounts and the lengths of periods (3-4 months) over which
these discounts were offered on a segment basis. As a conclusion, they
asserted that, during the global crisis, the portion of SCT decrease given
by the Turkish government that passed onto the Turkish auto consumers
was about 50 percent and short-lived, pointing to the possibility of the
price elasticity of demand being approximately equal to the elasticity

of supply.

As a result, in the real world, as we tried to explain above in the
Turkish automobile industry example in 2009, the government may try
to support a very big micro sector like the automobile industry in certain
circumstances like a severe recession and may also target the very same
sector for more tax collections in situations like a deteriorating budget
deficit. A large percentage of tax collections (about $600 million/month
in the case of Turkey) may come from such indirect taxes like sales
taxes which are of ad valorem type and therefore, aiming at a large
sector for additional tax-revenues makes sense from a point of view of

a revenue-maximizing government.

Ozcam (2014) discussed whether before or after tax elasticity
equilibria points mattered using a mathematical model where the
demand and supply curves were linear and the government imposed
an ad valorem tax on the commodity. He also discussed a special case
where the supply curve was perfectly elastic. This specific situation
coincided very well with the case where the auto producers would have

passed fully the partial and temporary tax decrease given by the Turkish
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government onto the consumers during the global crisis of 2009.

Mas-Colell, Whinston and Green (2004, p. 331), discussed the
tax issue in the context of the welfare authority keeping a balanced
budget and returning the tax to consumers by lump-sum transfers and
deadweight loss triangle. They also mention a case where in a general
equilibrium context, levying a tax on labor in one town leads to a
wage rate fall in all other towns (p.538). However, the maximum tax
collections of the government does not seem to have been previously

discussed in the literature in the context of a product’s market.

Section 2 considers a product’s market where the demand and supply
functions are non-linear and the government imposes an ad valorem
tax. The optimal tax rate that the government can charge to maximize
tax revenues will be calculated. In Section 3, the linear demand and
supply curves will be used to further show our main theorem in the non-
linear case given in Section 2 where the optimal tax rate depends on
the after-tax equilibrium demand elasticity. In Section 4, some results
with respect to various elasticities of the demand and supply curves will

follow. Section 5 concludes the paper.

2. A commodity market model with non-linear demand and

supply curves in the case of an ad valorem tax

In the case of an ad valorem tax, suppose that the non-linear market

demand and supply curves are given by

D(P)and S(P,?) (1)

where ¢ is the tax rate (as a percentage) which is inserted into the supply
function that the government imposes on the product. In this version of
the model, P is the demand price. Setting up a two-equation system and
letting Q to be the equilibrium quantity, Q = D(.) = S(.)
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(PQt) D(P)-0=0 2)
F,(P,0;1)=S8(P,1)-0=0

We shall invoke the Implicit Function Theorem, since both the

demand and supply functions are assumed to possess continuous partial

derivatives and the endogenous variables Jacobian is nonzero

3)
oF, OF| [dD _,
op 0
‘J‘:ﬁp Q: dP (6£_d£) 0
oF, oF,| [0S | P ap
oP 00| loP

Even though we cannot solve explicitly for P = i’(t) and é = Q(t) )
the implicit function theorem insures that the equations in eq. (2) above,
hold exactly in some neighborhood of the equilibrium solution, so that

we may also write
D(P)-0=0 (4)
S(P,tH)-0=0

Taking the total differential of each identity in turn, and rearranging

we obtain a linear system in

dP and db
(%)
D i p—d0=0
dP
oS oS
R ap-do=-=L
Q ot

opr

131




CONRESS - IKTISAT VE SOSYAL BILIMLERDE GUNCEL ARASTIRMALAR

Dividing through d¢
(6)
Lalar|
dP dt
as - |7|=8
—-1|dQ ot
oP dt

By Cramer’s rule, we find the solutions for endogenous variables

to be
) 0 7! as (7)
132 ari_i_ ===/ > o0
_m 2o |4 ="Z o
-1
JD (®)
_ - 0
do|_|dp Wl = @y« =95) s 11< o
2] - e e
— ot
oP

Generally, there are two types of ad valorem tax rates. The government
may calculate its tax basis on producers’ prices or consumers’ prices**.

This paper investigates the former case.

Then, the tax revenues of the government (7R) are given by

TR:I_J*L*Q
1+¢

)

36 In this paper we investigate the case where the tax rate is calculated on producers’
price, which forms a tax basis and a tax rate like a special consumption tax is added to
the producers’ price. In the alternative situation where the tax rate is levied out of con-

S=—c+d*P*(1-1)

sumers’ price, then eq.(12) becomes and the formula for the Tax Revenues

(eq. (9) above) becomes TR=P*1*Q
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To see how the tax revenues change as the tax policy of the
government changes in the ad valorem case, eq. (9) is differentiated

with respect to the tax rate, ¢

dTR P dP dDPdP
e+ —— " t=0

dt 1+t dt dPQ dt (10)
and the Revenue-Maximizing or the optimal tax amount (¢, ) from the

government’s perspective is found to be

P
(I+1) P

N

opt

o (11)
dP dP
;(f% -1 Z(‘C"d -1

where P is the after-tax demand price, P, is the after-tax supply

price, &, is the price elasticity of demand at the after-tax equilibrium
(in absolute value).

THEOREM 1: If the government imposes an ad valorem tax on a
product like automobiles, liquor, cigarettes etc., the optimal tax rate
depends on the elasticity of demand at the after-tax equilibrium.

Proof: This is given in egs. (7), (8) and (11) above. Notice that the

elasticity of demand was calculated at (P,Q), which is the after tax
equilibrium point. Theorem 1 will be discussed further in Section-3
below (eq. (21)) using a numerical example to show that the relevant
elasticity is indeed the one that is after-tax equilibrium.

3. The linear market model with an ad valorem tax

Now the linear version of demand and supply curves in eq. (1) above
is considered, where all five parameters. a, b, ¢, d and t are non-negative.
Again, the tax variable, ¢ appears in the supply function and therefore P

is the demand price.
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P
D=a-b*P and S=—c+d*— (12)
1+¢

Letting Q to be the equilibrium quantity and rearranging the terms

_b*P-Q=-a
d (13)
P-O=
(1 [70=¢

where the Jacobian is

b
—1‘: b+n+d)

Ji=|d 14
|| — -1 1+¢ (14)
1+¢
and the equilibria values of price and quantity are,
- |ma -1 +e)*(1+t
P /|J|:w
c -1 b(1+t)+d
— _b _a
Q=1d s / [J|= (ad —bet+ ) (b1 +1) + d) (15)
+1t

This issue may be clearer with the help of a numerical example.
Inserting some hypothetical numbers, one can calculate the equilibria
points as shown in Figure 1 below. The initial equilibrium (t=0%) is
exhibited as point A, with the initial quantity of 59.8 units and the initial
price of $84.4 using a=140, b=0.95, ¢=700 and d=9. As the tax rate t
increases from 0 to 0.25 and to 0.429, the supply curve keeps shifting
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to the left but it also tilts upward. The equilibrium quantity decreases
down to 42.09 and 29.9 units while the equilibrium price (demand
price) increases up to $103 and $115.9 respectively.

Figure 1. The Demand and the Tax-shifted and Tilted Supply Curves:
The Linear Model (a=140, b=0.95, ¢=700, d=9, and t=0,0.25 and 0.429)

DEMAND
PRICE 140

Demand Elasticity at C =3.682 |
120 c JI Supply (t=0.429)

~
v
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QUANTITY

The left-shifted and upward tilted supply function becomes

P =(c/d)y*(1+0)+S*(1+1)/d =T T18%(1+1)+ S*(1+1)/9 (16)

where P, is the demand price.

To check the consistency, one can also consider the other version of
the model (eq. (12)) where the tax variable () would have been inserted
in the demand function, D =a—b* P, *(1+¢). Figure 1 additionally

shows this case where the inward tilted demand curve is

P =al(b*(1+1)- DI(b* (1+1) = 14737 /(1 +£)- DI(095* (1 +1) (17)
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With t = 0.429 and D = 29.9 units, P, in eq. (17) above is equal
to $81,1 which is precisely the supply price, P.= 115.9/1.429 = $81.1
obtained from the version of the model where the supply curve shifts
and tilts. This is confirmed further geometrically in Figure 1 above,
where the tilted-demand curve intersects the initial Supply Curve (t=0)
at point D (at $81.1) which is directly below point C, precisely at the
equilibrium quantity of 29.9 units.

In Figure 2 below, using the same values for parettmet_ers a, b, cand

d, it can be observed that the tax revenues, IR =P *lT-t*Q (eq. (9)
above) are maximized at 7,,, = 0.429 and are equal to $1,040.4 at point
C using eq. (9) numerically (Grid approach). Points B and C correspond

to those in Figure 1 above.

Figure 2. Tax Revenues: The Linear Model (a=140, b=0.95, c=700,

d=9)
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One can also calculate the optimal rate of an ad valorem tax from
the government’s perspective analytically in the linear model using eqs.
(10) and (15), as follows:
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dt b+ +d  (b(1+1)+d) (ad —be(l+ ) *(b(1+ 1)+ d) (18)

dTR _ (a+c¢) N (a+c) bds (a+c) *(1+1)

multiplying by b(1+1¢)+d and dividing by (a + ¢) throughout

d%=(b+d)*ad—(b+d)*bc—t*(b2c+2bcd+abd):o (19)
(b+d)*(ad —be) (9.95) * (1260 — 665)
ot — = =0.429 (20)
" p*(be+2cd +ad)  0.95%(665+ 12600 +1260)

Our calculation of the optimal tax rate in eq. (20) is confirmed by both
the Grid approach (numerical checking) and the geometrical display in
Figure 2 above where the maximum of the tax revenues occurs indeed
at t=0.429. The analytical derivation in egs. (18), (19) and (20) above
support further this finding.

Table 1 below shows the calculations/analytical results of Figures 1
and 2. The tax revenues (4" column) are indeed maximized at t=0.429
and equal to $1,040.4 shown as point C in Figures 1 and 2 above.
Moreover, as the tax rate increases in the first column, the equilibrium
quantity decreases and the equilibrium demand price rises as expected.
Next, it can be observed that the after-tax elasticity in column 5
increases as t increases. This shows the very well-known result that
the price elasticity increases up along the demand curve. Indeed, we
will show that the correct elasticity calculation (column 5 and row 7)
that enters the formula for the optimal tax rate must be carried out at

the intersection of demand and the after-tax supply curve which occurs
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at the final equilibria point (Point C). Moreover, this is the after-tax
demand elasticity and it must be calculated along the fixed demand

curve.

To show our claim, one can calculate the after-tax elasticity of
demand 8dc (in absolute value) at point C (Figure-1) and then check
whether 7, is equal to 0,429 or not, using the formula in eq. (11)
for the general functions model, when our claimed value of 3.682 is
inserted for &° .

P _(0.95*%115.9)

§ =b* oo =382
0 }
138 j) on
P . .
- R 115*9/1429 0429
4P e dP e ) 70.47*(3.682 - 1)
dar ¢ dr ¢

Table 1. Tax Revenues: The Linear Model (a=140, b=0.95, c=700, d=9)

Eq. T AFTER-TAX dP RHS of Eq.  Consumers’
Tax Rates Eq. Demand Re ::1( cs Demand — (11) at Burden of
(%) Quantity Price v($)u Elasticity dt various tax Tax (CB)
%) amounts (%)
0 59.8 84.4 0 1.34 76.4 3.24 0
0.05 56.19 88.2 236 1.49 75.6 2.56 0.9045
0.1 52.6 91.9 440 1.66 75 1.69 0.9045
0.25 42.09 103 867 2.33 72.8 0.85 0.9045
0.42 30.5 1153 1039 3.59 70.58 0.44 0.9045
0.429* 29.9 115.9 1,040.4 3.682 70.47 0.429* 0.9045
0.6 18.63 127.8 892 6.51 68.3 0.21 0.9045
0.875 1.22 146.1 83 11.4 65 0.01 0.9045

Notes: * Optimal tax rate.
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The optimal tax amount calculated in the linear case, eq. (20),
coincides nicely with that calculated in the general functions case, eq.
(21), and thus confirming the validity of eq. (11) given in the Theorem-1
above. The 7% column shows the right hand side (RHS) of eq. (11). It
is exactly equal to the optimal tax rate, #,, = 0.429 when ¢ =0.429
in the first column. In other words, at all equilibria points other than
point C, eq. (11) is not satisfied. The calculations in the linear version of
demand and supply curves point out to the correctness of our derivation
of eq. (11) above, in case of general non-linear functions. Hence, we
see that the appropriate demand elasticity that enters the optimal tax
formula is the one calculated at after-tax level as stated in Theorem 1

above.

Furthermore, a result similar to the case of a specific tax (Ozcam,
2015) is obtained and is given in the following Theorem. One can
observe that Consumers’ Burden of Tax (CB) remains the same (0.9045)

in the 8"column of Table 1.

THEOREM 2: If the government imposes an ad valorem tax rate on a
product in a micro market such as automobiles, liquor, and cigarettes,
then the Consumers’ Share of Burden of Tax (and therefore the
Producers’ Burden of Tax also) does not change no matter what the
tax rate is for given linear demand and supply curves. Therefore, some
equity is preserved when the government changes the tax rate it levies

on the public.
Proof:

B (@a+o)*(A+1) (a+o)
_(P-P)  bU+0+d (b+d) (+0)*(b+d)—b—bt—d _ d
= (a+o)*t B b+d)*t T b+d
b(l+t)+d

CB

(P-P)

using eqs. (13) and (15) above. Therefore, the consumers’ share of

burden of tax (CB) depends on fixed parameter values (b and d) and
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hence is constant. In particular, CB does not depend on the tax rate, ¢,
each of which corresponds to a different position of the after-tax supply

curve (shifted and tilted) as in Figure 1 above (points B, C ...).

Usingournumerical values(b=0.95andd=9),CB = ﬁ =0.9045

we can check that this is indeed the case by calculating CB for example

at point B, CB = (P—PR) _(103-844) 4945 , or atpoint C,
P—P) (103 —82.4) )

(P-B) (115.9-84.4)
~ (115.9-81.1)

CB = =0.9045  where P is the initial

(P-P)

equilibrium price ($84.4 in our case) and P, = ) is the supply

1+t

price.
4. Some Special Cases

Now, we consider three special cases with respect to the positions of

demand and supply curves:

a) The supply curve becomes more inelastic starting from a perfectly

elastic case:

If the initial equilibrium point is fixed at point A (59.8 units, $84.4)
as in Figure 1 above starting with a perfectly elastic supply curve where
the parameter c is infinitely large and the demand curve staying the
same (a=140, b=0.95), the parameter d must adjust according to eq.
(12) to keep point A fixed (with ¢ =0) as the steepness of the supply

curve increases.
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Table 2. Various Supply Curves and Optimal Tax Rates (a=140, b=0.95)

Optimal Eq. Elasticity Tox d 1‘) Consumers’
c d Tax rate Eqi Dertfand of Demand Revenue 7 Burden of
% Quantity Price a:a?(prg::l ®) Taxﬂ(CB)
($) (%)
E © 0.3728 29.9 115.9 3.682 941.03 84.42 1
90,000 1,066 0.3732 299 1159 3.682 941.86 84.29 0.99
7,000 83.6 0.378 299 1159 3.682 952 82.8 0.988
5,000 60 0.38 29.9 1159 3.682 955 82.1 0.98
1,000 12.6 0.41 299 1159 3.682 1,012 74.1 0.93
700 9 0.429 299 1159 3.682 1,0404 7047 0.9045
100 1.9 0.69 299 1159 3.682 1,413 37.1 0.67
-20 0.5 4.5 299 1159 3.682 2,837 1.7 0.33
-29.9 0.35 - 29.9 115.9 3.682 3,473 0 0.27

As the parameter ¢ decreases in the first column of Table 2 above,
the supply curve becomes more and more inelastic (more vertical).
Notice that the 7" row of Table-2 above (in bold) coincides precisely
with that of Table-1 above, since a=140, b=0.95, ¢=700 and d=9 was

the base example.

Moreover, observe that the equilibrium quantity and demand price
(29.9 units and $115.9) in columns 4 and 5 do not change and therefore
stay fixed while the steepness of the supply curve increases. These fixed
values of equilibrium quantity and demand price correspond exactly
to point C in Figure 1 above. Consequently, when the government
levies an optimal ad valorem tax rate, the after-tax demand elasticity
(3.682) does not change either (column 6), since it is calculated at
point C every time.Furthermore, the 3™ column gives the optimal tax
rates at each position (elasticity) of the supply curve. It is well known
in the literature that the tax revenues are higher (as shown in column
7) and the Consumers’ Burden (CB) is lower (as shown in column

9) for a given tax rate, as the supply curve becomes more inelastic.
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However, here we are discussing a different issue. We are comparing
the equilibria at various optimal tax rates depending on the steepness’s
of the supply curves. We additionally find numerically that then the
necessary revenue-maximizing tax rate (or the optimal tax rate) is

higher (column 3).

COROLLARY 1: For a given demand curve, the steeper (less elastic)

the supply curve, the greater the tax rate in order for the government to

maximize its tax collections.

One can also draw some theoretical results regarding the limiting
case where the supply curve is perfectly elastic (Row 2 in Table 2) as

given in the following Corollary.

COROLLARY 2: When the supply curve is perfectly elastic, then at

1+t )
the optimal tax rate it becomes, £, = —om. Moreover, since the

opt

function is asymptotic to 1 from above, the Laffer effect can
never occur if the demand curve at after-tax equilibrium is inelastic

(less than 1).

Proof: Using eq. (11) above in Section 2 for the general demand and
supply functions,

P 115.9
Lopt = ,(IH) = 1372§ = Cl = ! =0.3728
dP(C ) 84.42%(e5 —1) (&5 -1) (3.682-1)
alfgc_
dr ¢
; 1+1¢
6§=( (,p,)=(1+03728)=3‘682 (22)

t 0.3728

opt
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Since (1+t)/t declines as t increases, eq. (22) suggests that for a
given level of demand elasticity (in absolute value), the tax rate must
be high enough for the Laffer effect to occur. Alternatively, for a given
level of tax rate, the elasticity of demand must be high enough. For
example, if the tax rate is 100 percent, then the demand elasticity must
be greater than 2. Even if the tax rate increases to 120 percent, as in the
Turkish auto industry real world example for relatively luxurious autos
above 2000cc, the demand elasticity still needs to be greater than 1.83.
Since the demand elasticity at point C was equal to 3.682 (much greater
thanl) in our numerical example, the Laffer effect did in fact occur at a
much smaller tax rate, 42.9 percent (Figure 2 above). The tax revenues

had the concave shape allowing for the possibility of the Laffer effect.

Exactly the same result was derived in Proposition 1 and Corollary
2 in Ozgam (2014), where in a micro model (commodity market), an ad
valorem tax was inserted in the demand curve rather than in the supply
curve (as in this paper) and where the supply curve was assumed to
be perfectly elastic all along in model equations. A similar derivation
to that, but with respect to a perfectly elastic demand curve will be

presented in part (b) below.

Furthermore, the fact that the Consumers’ share of tax burden (CB)
decreases as the supply curve becomes more inelastic for a given tax
rate and a given demand curve is a familiar result in the economics
literature. However, our situation here is different since we are
discussing the consumers’ shares of tax burden at various optimal ad

valorem tax rates.

THEOREM 3: Given a demand curve, as the supply curve becomes
more inelastic, the consumers’ share of tax burden decreases for optimal
tax policies applied by the government at each predetermined position

(elasticity) of the supply curve.
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Proof: Using Theorem-2 in Section 3 above,

(P-R) _ d
(ﬁ—ﬂ) b+d

CB=

(23)

In other words, for given demand and supply curves, the consumers’
share of tax burden is independent of the levied tax rate by the
government. Moreover, as observed in eq. (23), as d goes from zero to
infinity, the consumers’ share of tax (CB) ranges over (0,1) as in Table

2 above.
b) The demand curve is perfectly elastic

Then, the demand price is fixed at the level of P =$84.4, and after
the imposition of the tax the supply function shifts to the left and also

tilts upward,

P
S(PS):—C-l-d*m (24)
P
where 1+1 =P, is the supply price. In Figure 3 below, it is clear

that the after-tax price to producers, P, decreases thus discouraging
production (Varian, 1999). The Laffer effect occurs when the
government’s tax revenues increase as the tax amount/rate decreases.
This paper deals with the Laffer effect in the case of an ad valorem tax,

t, which is expressed in percentage (as rate),

7* * —
dTR _ d(P*t/A+0*SP)) _ pul 1 4 dSWP) gy 1|
dt dt 1+1¢ dt a-+1)?
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dS(P. -
or t* (F) P2+S(PS)*L<0 (25)
dP;  (1+1¢) 1+¢
Dividing by S(P) yields
1
& > - (26)
t
1
b = . 27)

Turning to the case of a linear supply curve,

- . ) e
dTR:d(P t/(1+1) S(P")):P t sz tctd P ) 1 —o
dt dt 1+t (A+92) 1+t (A+0)

7td17’70t:cfd17’
or

— r — *k
(= dp_ _ 700-( :34.4) — 0.04096
Cegp —700-(9%84.4)

(28)

In Figure-3 below, the optimal shifting of the supply curve is shown
as Supply Curve (t=0.04096). An interesting question is at which point
the supply elasticity, given in eq. (27), ought to be calculated. It turns
out that it is neither at the initial equilibrium point (A) nor at the final
equilibrium point (G). It is at the point (F) where one can interpret it as

an after-tax supply elasticity calculated at the extension of a zero tax
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amount (t=0) Supply Curve. Using the parameter values,

p__ P _ 844
Y141, 1.04096

. d¥*P._9%811
Eqppy == T 2

0

=24.4117 (29)

Finally using eq. (27) above one can see that for this value of after-

tax supply elasticity (24.4117):

146

== _0.04096 (30)
z 244117

supply
which coincides with the result given in eq. (28) above in the case of a
linear supply curve.

COROLLARY 3: In the case of a perfectly elastic demand curve, in

calculating the optimal ad valorem tax rate, one must consider the after-

tax supply elasticity along the initial supply curve (t=0) and not the
before-tax supply elasticity at the initial equilibrium point nor the after-

tax elasticity at the final equilibrium.

Proof: Proof is given in egs. (25) - (30) above.

Figure 3: The Infinitely Elastic Demand Curve and the Optimal Tax Rate
(P=$84.4,¢=700, d=9 and 7, = 0.04096)
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Combining the results of eq. (11) in Section 2 above and eq. (27), the

results are shown in the following corollary.

COROLLARY 4: When the demand curve becomes completely elastic,

then the optimal tax rate can be calculated either in terms of the supply

elasticity or the demand elasticity as follows (but at different points: F

versus ),

Lot = 7F1 =0.04096 or Lot = 71%’? =0.04096 (3 1)
&
P
d (ggemand - 1)
dt

supply

Proof: t,, being equal to 0.04096 was already given in eq. (30) above
in terms of the supply elasticity. Regarding the demand elasticity, very
large values for a and b are taken to make the demand elasticity very

large, then
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i 84.4
_ 1+¢ _ 1.04096 _ (32)
[, =— = =0.04096
o dP (5.92E -24)*((3.34E+26) 1)
Z(gf -1)

The extreme value of the elasticity of demand (3.34E+26) in the
denominator of eq. (32) and those of a, b are given in the second row of
Table 3 below. Even though the supply elasticity must be calculated at
point F, the elasticity of demand must be calculated at point G (Figure
3 above).

c¢) The demand curve becomes more inelastic starting from a perfectly

elastic case

One can keep the initial equilibrium point fixed at point A (59.8
units, $84.4) again starting with a perfectly elastic demand curve where
the parameter « is infinitely large and the supply curve stays the same
(c=700, d=9) as in Figure-4 below. As the parameter a decreases in
the first column of Table 3, the demand curve becomes more and more
inelastic (more vertical). The parameter » must adjust accordingly to

keep point A fixed,

_(a-59.8) (33)
T 844

b

The optimal tax amount at each combination of (a,b) is obtained by
(except b=0)

P
_brdy*@d—bo) -, 1+t
" b*(bc+2cd + ad) Tap (34)
s =D
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and the equilibria quantity and demand price in terms of parameters,

and elasticity of demand (at each optimal tax amount) are,

—=d -b *(1+1,,) ﬁ:(a+d*a+qw)
b*(1+t,,)+d b*(1+t,,)+d
. b*P

c
€y

0
(35)

The notation of C'in egs. (34)and (35) refers to the constantly
vertically upward shifting of point C in Figure 4 below (C* and C”’),
where the equilibrium demand price increases as the optimal tax amount
is applied and the equilibrium quantity is always kept constant at 29.9

units (4" column of Table 3).

Firstly, notice that the 7" row of Table 3 coincides with those of
Table 1 and Table 2, as a=140 and b=0.95 was the base example.
Secondly, as it is observed, the lower the price elasticity of demand (6™
column) is, given a supply curve, the higher are the tax rate (3 column)
and the tax revenues (7" column) of the government. Moreover, similar
to the case where the supply curve becomes more inelastic, given a

demand curve as in Theorem 2 above, one obtains the following figure.
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Figure 4. Various Price Elasticities of Demand (c=700, d=9) and the
Optimal Tax Rates with Corresponding Shifts and Tilts in the Supply
Curves
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THEOREM 4: Given a supply curve, as the demand curve becomes
more inelastic, the consumers’ share of tax burden increases for a given
tax rate or for an optimal tax policy by the government for each value of
after-tax demand elasticity. However, the consumers’ shares of burden
of tax are exactly the same for a given tax rate or for an optimal tax rate

given a supply curve.

Proof: Using Theorem 2 in Section 3 above,

(P-B) d
b+d

CB =

- (36)
(P-F)
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In other words, for given demand and supply curves, the consumers’
share of tax burden is independent of the tax rate levied by the
government: optimal or not. One observes in eq. (36) that as b goes
from infinity to zero, the consumers’ share of tax (CB) ranges over (0,1)

as given in Table 3 below.

Table 3. Various Price Elasticities of Demand (¢c=700, d=9)

Producers’

Optimal Eq. . Consumers’
Tax Eq. Demand Elasticity Tax Burden of Nominal
a b ) ) of Demand  Revenue Tax
amount  Quantity Price ) Tax (CB) amount
%) ©®) %) ®
1E+28 1.2E+26 0.0409 29.9 84.4 3.34E+26 99.33 0 99.33
90,000 1,065 0.0413 29.9 84.45 3,009 100 0.008 99.33
7,000 82.2 0.045 29.9 84.8 233 110 0.098 99.33
1,000 11.14 0.074 29.9 87.1 32 179 0.45 99.33
500 5.21 0.11 29.9 90.2 15 270 0.63 99.33
140 0.95 0.429 299 115.9 3.682 1.0404 0.9045 99.33
80 0.24 1.582 29.9 209.4 1.7 3,835 0.97 99.33
59.8 0 0 - 0 - © 1 99.33

Finally, for a given supply curve, even though the share of the
producers’ burden of tax (1 —CB) decreases in percentage terms as the
demand curve becomes more inelastic, the nominal amount ($99.33)

the producers pay is constant (last column of Table 3).
5. Conclusion

This paper tried to tackle the issue of the maximum ad valorem
tax collection of the government in the context of a single commodity
market where the model was non-linear. The consistency of our
calculations were checked by comparing the results from both the linear
and non-linear models. Our efforts tried to emphasize the fact that the

government must calculate the after-tax elasticity of demand (forward-
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looking approach) rather than perhaps the unjustifiably common notion
of pre-tax (initial equilibrium) elasticity which is unfortunately pretty-
well established in the economics literature. Perhaps more importantly,
if the government imposes an ad valorem tax on a product in a micro
market, then the consumers’ share of burden of tax does not change no
matter what the tax rate is. Hence, in that sense, we have found some

equity in taxation.
We summarize the results of the present study as follows:

A-1) If the government imposes an ad valorem tax on a product like,
automobiles, liquor, cigarettes etc., the optimal tax rate depends on the

elasticity of demand at the after-tax equilibrium. (Theorem-1)._

A-2) If the government imposes an ad valorem tax rate on a product
in a micro market such as automobiles, liquor, and cigarettes, then the
consumers’ share of burden of tax (and therefore the producers’ burden
of tax as well) does not change no matter what the tax rate is for given
linear demand and supply curves (Theorem-2). Therefore, some equity

is preserved when the government levies a tax on the public._
Some secondary results are as follows:

B-1) For a given demand curve, the steeper (less elastic) the supply
curve, the greater the tax rate in order for the government to maximize

its tax collections (Corollary-1).

B-2) When the supply curve is perfectly elastic, the Laffer effect can
never occur if the demand curve at after-tax equilibrium is inelastic
(Corollary-2).

B-3) Given a demand curve, as the supply curve becomes more inelastic,
the consumers’ share of tax burden decreases for optimal tax policies

applied by the government for each predetermined position (elasticity)
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of the supply curve (Theorem-3).

B-4) In the case of a perfectly elastic demand curve, in calculating the
optimal ad valorem tax rate, one must consider the after-tax supply
elasticity along the initial supply curve (t=0) and not the before-tax
supply elasticity at the initial equilibrium point or the after-tax elasticity

at the final equilibrium (Corollary-3).

B-5) When the demand curve becomes completely elastic, then the
optimal tax rate can be calculated either in terms of the supply elasticity

or the demand elasticity (Corollary-4).

B-6) Given a supply curve, as the demand curve becomes more inelastic,
the consumers’ share of tax burden increases for a given tax rate or for
an optimal tax policy by the government for each value of after-tax
demand elasticity. However, the consumers’ shares of burden of tax are
exactly the same for a given tax rate or for an optimal tax rate given a

supply curve (Theorem-4).
Moreover, there are two important topics of further research:

a) This paper considered the case where the government imposed an
ad valorem tax starting from a tax rate of zero, which is the usual case
considered in the literature. Therefore, the problem is not exposed in its
entirety since in practice the government usually starts increasing the
rate from a non-zero level. This important extension can be researched
further.

b) This paper also investigated the case where the tax rate was
calculated on producers’ price which formed the tax basis to be added
to the producers’ price. The alternative situation where the tax rate is
levied in proportion to consumers’ price and eq.(12) above becomes

S =—c+d* P*(1—1t)and the formula for the Tax Revenues becomes
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TR=P*t*Q  which can be analyzed along the lines outlined in this
paper and the results can be compared. An important question is then
whether the supply elasticity rather than the demand elasticity enters

the formula for the revenue-maximizing tax rate.
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Abstract

This study presents an empirical analysis of the impact of the
global financial crisis on the economic development of the Eurasian
region. The region covers fifteen states of the former Soviet Union:
Armenia, Azerbaijan, Belarus, Estonia, Georgia, Kazakhstan, Kyrgyz
Republic, Latvia, Lithuania, Moldova, Russian Federation, Tajikistan,
Turkmenistan, Ukraine, Uzbekistan. Emerging economies of estimated
countries are highly attractive for foreign investors, who stimulate
economic growth in the region. This paper particularly investigates
the relationship between economic growth and international capital
flows in the Eurasian region before and after the global financial crisis.
Panel estimations using annual data for the period 1990-2014 are made
applying the Generalized Method of Moments estimation technique for
the dynamic panel data, developed by Hansen (1982). Empirical results
reveal that the main determinant of the regions’ economic development
is FDI inflow. This study finds evidence that after the global financial
crisis, economic growth in the region becomes more responsive to
capital flows compared to the pre-crisis period.

JEL: F43

Key Words: Economic growth, capital flows, generalized method of
moments (GMM), Eurasia, dynamic panel data.
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1. Introduction

Economic growth in emerging countries has been attracting great
interest from researchers. Numerous studies investigated various
determinants of economic growth particularly in countries of the
former Soviet Union (FSU) due to availability of mineral resources
and therefore high potential for sustained growth, see for example
Shiells et al. (2005), Apergis et al. (2008), Bildirici and Kayikci (2013),
Dell’Anno and Villa (2013), Curwin and Mahutga (2014), Elkomy et
al. (2016).

Question of how to promote economic growth in developing
countries is widely discussed in the literature. It is argued that one of
important determinants in economic growth of developing countries is
capital mobility, see for example, Bailliu (2000), Kose et al (2009),
Kyaw and Macdonald (2009), Obstfeld (2009), Varma (2009),
Gourinchas and Jeanne (2013), Levy-Orlik (2013). Recent studies
focus on comparative analysis of capital mobility impacts in developed
and developing countries, for example Edwards (2001), Gheeraertr and
Mansour (2005), Choong et al. (2010), Aizenman et al. (2013), Fan
(2013).

In most studies the production function is used for measuring the
impact of capital mobility on economic growth, where physical capital,
human capital and labor inputs are endogenous variables, for example
Gheeraert and Mansour (2005), Gourinchas and Jeanne (2013), Choong
et al. (2010). However, various econometric procedures are employed.
For example the Weighted Least Squares and Instrumental Variables
technique is employed in Edwards (2001) for the estimation of capital
liberalization impact on economic growth. The fixed effect least square
dummy variable (LSDV) technique is employed by Gheeraert and

Mansour (2005). Increased interest to the dynamic panel generalized
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method of moments (GMM) technique is observed in latest studies
(Choong et al. (2010), Azman-Saini et al. (2010), Kyaw and Macdonald
(2009)) for its numerous advantages. For example, the potential
simultaneity and endogeneity of explanatory variables are considered
by the GMM and in addition it allows the inclusion of lagged dependent

variables as regressors.

Findings of numerous studies indicate on stronger impact of capital
mobility on economic growth in the case if a country reached a certain
level of development. Established infrastructure assist capital flows to
be efficient in promoting economic growth. For example, a group of
developed countries is compared with several groups of developing
countries in Edwards (2001). Findings of the study illustrate the
importance the state of development of the domestic financial market.
Economic growth in countries with advanced domestic financial
markets is highly influenced by capital mobility, while underdeveloped
financial markets are becoming a barrier for a positive impact of open
capital mobility on economic growth. Similar to Edwards (2001),
Choong et al. (2010) found that development level of the stock market
is a superior determinant in the measuring of private capital impact,
where the level of development of a country does not play a dominant
role. Varma (2009) did not find strong connection between capital
account openness and economic growth of developing countries. Kyaw
and Macdonald (2009) found that upper middle-income countries have
stronger positive effect of capital flows on economic growth compare
to low-income countries. Gheeraert and Mansour (2005) illustrated
that countries have uneven starting conditions of capital mobility, thus
they found that the level of inward private capital flows is higher in

developed countries compared to developing and transition countries.

This study investigates the relationship between economic growth,
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its determinants and international capital flows in the CIS countries and
how these relationships vary before and after the global financial crisis.

Estimations are made for the period 1990-2014 on an annual basis.

The novelty of this study is the analysis of the capital mobility
impact on economic growth in CIS countries before and after the global
financial crisis. To my knowledge there are no similar studies in the
literature. The rest of the paper is organized as follows. In the next
section, the production function is discussed and derivation of the open
economy production function is illustrated. Following section presents
the applied methodological approach. The obtained empirical results

are reported in section 3, and the final section consists of the conclusion.
2. Production Function

The simple endogenous-growth AK model is employed to measure
the financial development impact on economic growth in a closed
economy. The model was developed by Pagano (1993) and is presented
by the following equation:

Yy = AK,

)
where Y is the aggregate output and is presented as is a linear function
of the aggregate capital stock, K, where 4 is the productivity of capital.
The AK model is the simplified form of two alternative frameworks.
One of the frameworks assumes that an economy is competitive with
external economies, where firms retain technologies with constant
returns to scale. Productivity function in this framework depends on
the aggregate capital stock K, that exhibits increasing returns to scale as
in Romer (1989). Alternative approach assumes that K| is reproducible

with identical technologies and is a part of physical and human capital,
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as in Lucas (1988). Assuming that a single good is produced that can
be consumed and that capital stock depreciates at a rate & per period,
at no population growth, the gross investment can be presented in the

following form:

It = Kiyq — (1 — 8K,
t t+1 t (2)
According to a closed economy equilibrium definition, gross savings
have to be equal to gross investments, however there is a portion of
savings, which is transferred to financial intermediaries as a payment
for services provided; therefore, the capital market equilibrium can be

expressed by the following equation:

bSe =1y, 3)

Using equations (1), (2) and (3) and dropping the time indices, the

steady-state growth rate is derived as follows

I
g—A(;)—é‘—Aqﬁs—& W
where s presents the gross saving rate S/Y. Three different channels of
the financial development impact on economic growth are incorporated
in the model. The first channel includes an increase in , the proportion
of savings that is transferred to investments, the second channel is
presented by a raise in the productivity of capital, 4, and last channel

involves an increase in the private saving rate, s.

The AK model for closed economies has serious limitations for
empirical studies. Therefore, it was extended by Bailliu (2000) for
open economies by introducing international capital flows. New capital

market equilibrium for open economies can be written as follows:
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¢*(S¢ + NCF) = If (%)

where NCF, presents net international capital flow. Positive net capital
flow offers more investment opportunities for open economies compared
to closed economies. However in the case of negative net capital flow,
availability of domestic investments decrease in open economies. Using
equations (1), (2) and (5) and dropping time indices, the steady-state

growth rate in the presence of international capital flows becomes

I « (S+NCF)

g*:A*7—5:A*¢) Y —5:A*¢*S*—5. (6)

International capital flows affect the economic growth through three
alternative channels. The first channel is represented by an increase in
an investment rate. Positive net international flows lead to economic
growth in the case if they are used to finance investments and not
consumption, and if they allow domestic savings to continue to be
invested. Second channel involves increase in capital productivity, 4,
which is stimulated by investments financed by international capital
flows. Finally, a third channel is an increase in efficiency of financial
intermediates that leads to decrease in their charges and as a result an
increase in rate of savings . Efficient financial intermediates are able
to select more productive projects for investments, increasing capital
productivity, 4, Bailliu (2000).

3. Empirical Methodology
3.1. Unit root tests

The order of integration of variables in this study is tested by four
alternative panel unit root tests: the Im, Pesaran, and Shin (IPS) test (Im
et al., 2003), Fisher-type tests that employ ADF and PP tests (Maddala
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and Wu, 1999; and Choi, 2001), and Hadri tests (Hadri, 2000). These
unit root tests have different advantages and are employed for the
robustness of results. The advantage of the IPS test is that it is not
restrictive to homogenous panels. The IPS test allows for heterogeneity
in both constant and slope and is based on individual ADF tests. The
advantage of the Fisher-type test is the estimation technique for panels
that are not necessarily balanced. This test combines the P-values from
ADF and PP unit root statistics. The null hypothesis of the Hadri test
is the stationarity of the series. The Hadri test is the panel extension of
the KPSS (Kwiatkowski-Phillips-Schmidt-Shin) test, Kwiatkowski et
al. (1992), which allows for heterogeneous panels and individual and

time effects.
3.2 GMM

This GMM (Generalized Method of Moments) estimation framework
is employed in this study and it was designed for only stationary data. In
the case if data stationary we proceed with the model estimations. The
employed framework is used for a dynamic analysis of relationships
between economic growth and capital flows in the EU countries taking
into account global financial crisis. Numerous studies applied the GMM
framework for the analysis of an impact of capital flows on countries
economic growth (see for example Bailliu (2000), Choong et al. (2010),
Shen et al. (2010), Vo (2010), Anwar and Sun (2011), Doytch and
Uctum (2011), Zhang et al. (2012), Omri and Kahouli (2014)). The
GMM was designed by Hansen (1982) and represents an instrumental
variables estimation. The GMM includes various estimators such as
ordinary least squares and instrumental variables as special cases. A
superior advantage of the GMM framework is that such problems as
heteroskedasticity and serial correlation are accounted in the GMM by

using the orthogonality conditions with a weighting matrix. In order
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to apply the GMM framework, the theoretical equation (6) can be

rewritten as follows:

Yie = ay + BXie + Vi + &
(7)
The dynamic analysis of the GMM approach includes the lagged
growth as an explanatory variable. Therefore the dynamic equation is

expressed in the following form:

Yie = a1 + apYie—q + BXie + VZit + &5t

®)

where is the real output growth rate per capita, is the lagged term of
the dependent variable, and are row vectors of main economic growth
determinants and international capital flow variables, respectively. In
this study main macroeconomic determinants of economic growth are
expressed by Initial income, Education, Private credits, Government
expenditures, Openness and Investment ratio variables and are among
frequently employed determinants in similar studies (see for example
Bailliu (2000), Prasad et al. (2006), Choong et al. (2010), Rogriguez-
Pose and Tselios (2010), Shen et al. (2010), Mody and Murshid (2011),
Rousseau and Wachtel (2011), Aizenman et al. (2013), Glewwe (2014)).
International capital flows are represented by FDI (foreign direct
investments). Equations (7) and (8) are first differenced to remove the

country specific effects.

Equation (6) contained three channels through which economic
growth can be influenced. In empirical equations (7) and (8) the
first channel is represented by Investment ratio, a macroeconomic
determinant of and by FDI inflow, a capital variable of the vector.

These variables capture an impact of investments on economic growth,
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which is expected to be positive. The second channel an increase in
capital productivity is detained by variables, Education, Government
expenditures and Openness variables. It is commonly accepted that
Education positively influence economic growth of emerging countries
as well as advanced countries (see for example Barro (1991), Mankiew
et al. (1992), Gemmel (1996)), especially in the longer run (Holland
et al. (2013)). Countries, open for international trade, are expected to
present more efficient performance in terms of output and productivity
by having access to larger markets, Edwards (1993). Excessive
government expenditures, in turn, may negatively influence an economy
due to created distortions in economy, Barro and Sala-i-Martin (1995).
Variables that increase efficiency of financial intermediates represent
the third channel in this study. The third channel of an economic growth
impact is captured in this model by the Private credits variable. Increase
in private credits number leads to rise of banks transactions improving
their efficiency. Advanced efficiency of financial intermediates lead to

economic growth.
4. Empirical Results
4.1 Unit root tests

This study employs the GMM technique that requires estimation of
stationary data; therefore, the integration order of the panel series is
estimated in the first place. The IPS, ADF, PP, and Hadri alternative
unit root tests were employed. The presence of an individual unit root
process in the series was tested by the IPS, ADF, and PP tests, while the
null hypothesis of the Hadri test was no unit root in the common unit root
process. Table 1 presents the results of the Hadri test estimations. Only
Initial income, Education and Private credit variables demonstrated the
presence of unit root in levels, other variables were found stationary

in levels and all variables were estimated as stationary in their first
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differences. Results of all tests are consistent except the results of the
Hadri test, which rejected the stationarity of Government, Openness,
Investments and FDI inflow variables in their levels, while the IPS, ADF,
and PP tests rejected the hypothesis of the unit root presence in levels.
The Hadri test tends to over-reject the null hypothesis of stationarity in
the presence of high autocorrelation when the size distortion persists.
The results of these alternative unit root tests illustrate that all series
are generated by a stationary process in their first differences and free
from issues of time-series processes. The GMM approach estimates

first differences of employed variables.

Table 1. Panel Unit Root Tests

Ip§* ADF* pp* Hadri®

Variable Level 4 Level 4 Level 4 Level 4
Growth Q51 -16.08% 46.T1F 250.32%F SA14%*F S0781F* 493 114
Initial income 2.63 -10.58% 1680 169.74** 1889 56.52%F  11.6I**  447**
Education 134 407 1686 6847F  9.07 156.13% 11.82%*  0.76
Private credit 171 S150% 2549 115.66%F 2184 132.73* 1L18% (.04
Government S8 -1LTTR 96.03%F  1964TF 97.95%*  240.34% 5.79% 04l
Openness 2% -1839% 122.98%F 302200 84.81%*  328.07F 5.29%*  1.09
Tnvestments QA45% B4l 4868%  127.58% 6423*  252.30% 235% 035
FDIinflow .83 -10.03% 50.59%*  151.79% 62508+ 331.92% 243% 098

Notes: In panel unit root tests, probabilities are computed assuming asymptotic
normality. (a) tests the hypothesis of the presence of the individual unit root
process, and (b) tests the hypothesis of no unit root in the common unit root
process. * and ** denote the rejection of the null hypothesis at the 5 and 1
percent significance level, respectively.

4.2 GMM estimations

CIS countries were estimated in this study. In order to capture the

impact of the global financial crisis of 2008 on the economic growth
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in these countries, three different periods were estimated; full period:
1990-2014, period before the financial crisis: 1990-2007 and the period
after the global financial crisis: 2008-2014. Table 2 presents the results
of the GMM estimations for equations (7) and (8). The results of the
Sargan diagnostic tests indicate on good specification of all models by

not rejecting the over-identification restrictions.

Table 2. GMM Estimations

1990-2014 1990-2007 2008-2014
GMM (7) Dynamic GMM (7) Dynamic GMM (7) Dynamic
GMM (8) GMM (8) GMM (8)
Growth(-1) - 0.010 - 0.061 - 0.006
(0.104) (0.539) (0.082)
Initial GDP 0.001 0.001 0.009 0.003 0.002 0.001
(0.002) (0.001) (0.006) (0.003) (0.002) (0.001)
Education 0.678%* 0.404%* 0.462 -0.175% -0.562 -0.859
(0.254) (0.155) (0.411) (0.086) (0.543) (0.844)
Private credits -0.465* -0.267* -1.092%* 0.039 -0.071 -0.121
(0.177) (0.129) (0.364) (0.245) (0.221) (0.199)
Government -0.631 0.076 0.602 0.568 -1.263 -2.192
(1.022) (0.693) (0.558) (0.738) (2.619) (1.416)
Openness 0.026 0.164** -0.061 0.181 0.124 0.016
(0.120) (0.063) (0.082) (0.138) (4.154) (0.107)
Investments -0.532% -0.295 -0.021 -0.165 -0.039 -0.147
(0.263) (0.512) (0.183) (0.518) (0.265) (0.395)
FDI 0.729%* 0.379 -0.420%* -0.226 0.749% 1.225%*
(0.301) (0.268) (0.134) (0.262) (0.397) (0.502)
NOI 9 8 3 7 10 6
ST 0.37 0.22 0.20 0.22 0.27 0.27

Notes: ** and * indicate significance level at 1 and 5 percent, respectively.
Standard errors for the coefficient estimates are given in parentheses. Sargan p
values are reported. o and B coefficients are from equation 1. NOI: Number of
instruments, ST: Sargan test.

Estimations of GMM and dynamic GMM regressions for the
full 1990-2014 period indicate that education is one of significant
macroeconomic growth determinants of CIS countries, positively
effecting the growth level. Both models indicated the negative effect
of private credit rate on economic growth. According to the theory
it is expected that increase in credits to private sector will improve
the efficiency of the banking sector and indirectly positively affect

economic growth of a country. However, a negative effect is possible
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when domestic credits are not concentrated in growth-oriented sectors;
similar results take place in the literature for different countries, see for
example Favara (2003), Beck and Levine (2004), Loayza and Ranciere
(2006), Aric (2014), Barzergar (2014). Most of these studies support
the hypothesis that negative impact of the banking improvements may
take place in the short run following a positive impact in the long run.
Another macroeconomic determinant estimated as significant with a
positive expected sign is openness ratio. Exposure to larger markets
increases domestic sectors competitiveness and as a result improve
market efficiency leading to economic growth. Investments ratio was
estimated with negative sign in both models through all years; however,
it has a negative significant effect only in the full estimated period. Even
if domestic investments are directed on growth-oriented sectors, the
final impact on economic growth appears in the long run; therefore, the
estimated negative significant effect of investments ratio demonstrates
the short run impact. Impact of the FDI inflows is estimated by the
GMM regression with a significant and expected positive sign. Increase
in domestic productive sectors directly improves economic productivity

leading to economic growth.

Estimations for the 1990-2007, pre-crisis period indicate slightly
different results, where education in the dynamic model is found
significant with negative sign. The proxy for the education variable in
this study is the enrollment ratio in tertiary education, which includes
universities and other types of post-secondary education. Most of
the estimated countries have a tendency of increase in enrollment in
post-secondary education. Therefore, the reason of negative impact of
education in the pre-crisis period may be in accumulation of human
capital and its long-run effect. In the short-run however, potential
young labor prefer to get education instead of working; therefore, the

certain attained level in accumulated human capital, economic growth
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may be negatively affected. Ratio of domestic credits to private sector
as share of GDP was estimated highly significant with negative sign
indicating short run impact on economic growth. In the pre-crisis period
FDI inflow was found significant but with unexpected negative sign.
The pre-crisis period, which at the same time overlaps with the post-
Soviet period is characterized by decline in production and by extensive
reforms implementation. New reforms started to attract FDI inflows,
however, adaptation of CIS countries to new economic systems was
still associated with decline in production. The adjustment process took
about 5-6 years till the CIS countries switched to increase in GDP. The
post-crisis period 2008-2014 is characterized by the significance of only
one variable, which is FDI inflow. Both models GMM and the dynamic
GMM estimated FDI inflow as highly significant with expected positive
sign. Coefficient of the FDI inflow in the dynamic GMM model is
estimated at the level above unity illustrating the important role of FDI

in the CIS economies.
5. Conclusion

This study analyses an effect of FDI capital inflows on economic
growth in the CIS countries and an impact of the global financial crisis
on variables relationships. The impact of the global financial crisis of
2008 on the growth of CIS economies is captured in this study by three
different periods; full period: 1990-2014, period before the financial
crisis: 1990-2007 and the period after the global financial crisis: 2008-
2014. Two equations were estimated, (7) and (8), the GMM and the
dynamic GMM models.

The pre-crisis period is characterized by negative impacts of
education, credits to private sectors and FDI inflows on economic growth
in the CIS countries. There are examples in the literature of negative

impact of ratio of private credits to GDP on economic growth, which
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is explained by the short run effect, which shifts to the positive effect
in the long run. Negative impact of FDI inflows in the pre-crisis period
may be explained by the general adjustment process after the Soviet
Union collapse, where positive impact of foreign investments may be
seen only in the long run. Empirical results in the literature found similar
results for developing countries, arguing that foreign capital flows may
have a positive impact if a country reached the advanced level of the
domestic financial market, otherwise, the financial system may become
an impediment for transforming positive effect to economic growth, see
for example Edwards (2001), Choongetal. (2010), Kyaw and Macdonald
(2009). Results of estimations for the post-crisis period support the
above-discussed hypothesis, and illustrate strongly significant positive
impact of FDI inflows on economic growth of countries. The main
findings of this study are negative impacts of education and FDI inflows
on economic growth in CIS countries in the pre-crisis period. However,
the estimations of the post-crisis and full periods indicate that the most
important factor that promotes growth in these countries is FDI inflow

and not other macroeconomic determinants.

Results of various studies illustrate that well-established infrastructure
and better financial developments are important factors in relationships
between private capital flows and economic growth (Edwards (2001),
Kyaw and Macdonald (2009), Choong et al. (2010)). Empirical results
of this study illustrate that capital flows such as FDI have a stronger
effect in the post-crisis period indicating that countries which reached
the sustained growth, attained certain level of development and may be
considered as countries of the better performance of domestic financial

markets and market structures.
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Oz

Emege dayali hizmet sektdriiniin bir kolu olan ev isciligi, tek bir is yi-
kiinii tanimlamaktan ziyade ¢esitli isleri barindiran bir alt sektordiir. Bu
isler yaygin olarak ¢ocuk, yasli ve hasta bakimui ile temizlik, ev i¢cinde
mutfak ve servis iglerinden olusmaktadir. Ev i¢indeki emege yaygin
olarak yerli ve yabanci gogmen kadinlar istirak etmektedir. Ancak bu
gruplarin ev icinde icra ettikleri is tiirleri bakimindan aralarinda fark-
liliklar bulunmaktadir. Bu enformal sektorde, ev i¢i hizmetin yerine
getirilmesi siirecinde somiiriiye kadinlarin ¢ok daha fazla maruz kal-
malarinin yani sira gégmen olmaktan kaynaklanan dezavantajlart da
bulunmaktadir. Bu ¢aligmanin amaci, www.kadinlarkulubu/com site-
sinde, kadinlarin ev i¢i emege ve yerli ve yabanci ev is¢isi olarak cali-
san kadinlara yonelik s6ylemleri, toplumsal cinsiyet cercevesinde eles-
tirel sOylem analizi yaklasimi ile degerlendirmektir. Sonug olarak ev i¢i
hizmetlerin agir sorumlulugu ve goriinmez bir emek olusu bu tiir islerde
calisan bireyler agisindan katlanarak artan sorunlar yaratmaktadir.
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Anahtar sozciikler: Ev iscisi kadinlar, go¢, toplumsal cinsiyet, elesti-
rel soylem analizi, Tiirkiye

A Critical Analysis of Gender-based Discourse about Domestic
Women Workers in Turkey: The Case of kadinlarkulubu.com

Abstract

Domestic work, a branch of the labor-based service sector, is a sub-se-
ctor that does not have a single workload but rather a variety of jobs.
These jobs commonly consist of home based care (caring for children,
the elderly or palliative care) and domestic work (cooking, cleaning,
gardening and maintenance work.) While both local and immigrant wo-
men participate in the domestic work sector, there are, however, diffe-
rences among these groups in terms of the type of activities that they
perform in the home. In this informal sector, there are also disadvan-
tages caused by immigration, as well as by the increased exposure of
women in the process of domestic service fulfilment and labor exploita-
tion. The aim of this study is to evaluate the discourse produced by local
and foreign female domestic workers towards domestic labor in relation
to the website kadinlarkulubu.com. It examines the critical discourse
analysis from a gender context. The heavy responsibility of in-home
services and the creation of so-called ‘invisible labor’ often give rise to
problems for the individuals working in this sector.

Keywords: Domestic women workers, migration, gender, critical dis-
course analysis, Turkey

1. Giris

Ev hizmetleri sektorii, ticretli ve yevmiyeli olarak bakim, temizlik
ve servis hizmetlerinde yerli ve gdgmen emegini barindirmaktadir. Sek-
torde yaygin olarak yabanci ev iscileri yatili calismayi, yerli ev is¢ileri
ise glindelik temizlik islerini tercih etmektedir. Kadin isgiiciine dayali,
ozellikle yerli-vasifsiz kadin iggiiclinden olusan bu goriinmez sektoriin

yabanci kadin iscilerden olusan kolu ise egitim diizeyi yiiksek olan-
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lar1 da kapsamaktadir. Tiirkiye’de 6zel kreslere ve bakim evlerine bir
alternatif olarak aile merkezli ¢dziimlerin (biiylikannelerin torunlara,
yetiskinlerin yash ebeveynlerine bakimi gibi) yani sira bakicilik ve ya-
til1 bakicilik da yaygin olarak tercih edilmektedir. Ozellikle kisisel gii-
vene dayali aglarin kullanimi yoluyla ulasilan kisiler kayit dis1 nitelikte
caligmaktadir. Bu durum, ¢alisan kisinin sosyal giivenlik kapsaminin
disinda kalinmasina bagl olarak bir¢ok soruna yol agmaktadir. Ev ig-
ciligi kayit disiligin yerli ve yabanci ¢alisanlar olarak en fazla oldugu
sektorler arasindadir. Enformel sektoriin 6zelligiyle ilgili olarak ev is¢i-
lerinin karsilastiklar1 sorunlar 6zellikle is tanimindaki ve kapsamindaki
belirsizlikten kaynaklanmaktadir (Erdem ve Sahin, 2009: 282). Bu be-
lirsizlik, ‘ev is¢iligi’ kategorisinde bir meslek siniflamasinin bulunma-
mast, International Standard Classification of Occupations/Uluslararasi
Standart Meslek Siniflamasi (ISCO) 88’de tanimlanan ¢ok farkli mes-
leklerin ev hizmetleri kapsamina girebildigi gibi, ev iscisinin yaptigi
mesleklerin bir kisminin da ev hizmetleri alaninin disinda kalmasindan
ileri gelmektedir (International Labour Organization/Uluslararast Ca-
lisma Orgiitii, ILO, 2013: 3). Uluslararas1 Caligma Konferans1 2011 y1li
Haziran ayinda 189 sayil1 Ev Iscileri Sozlesmesi’ni ve 201 say1li Tavsi-
ye Karar1’n1 benimsemistir. S6z konusu iki belge, ilk kez ve 6zel olarak
ev iscileri i¢in insana yakisir iglerin tesvik edilmesini hedefleyen ulus-
lararasi standartlar getirmekteydi. Ancak bu tiir karar ve sdzlesmelere
ragmen bagka {ilkelerde oldugu gibi Tiirkiye’de de ev isciligi 6zellikle
bu sektorde emek harcayan kadinlarin pek ¢ogunun emek, kazang ve
kargilagilan siddet gibi ¢esitli hususlar bakimindan magdur olmasina

neden olmaktadir.

Tiirkiye’de ev is¢isi olarak ¢alisanlarin sayisina iliskin giivenilir is-
tatistikler mevcut degildir. Temel veri kaynagi olarak Tiirkiye Istatistik
Kurumu’nun (TUIK) Hanehalki Isgiicii Istatistikleri’nde (2011), ev is-

cilerinin faaliyet kolu, “ev i¢i ¢alisan personelin igverenleri olarak ha-
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nehalklarinin faaliyetleri” bigiminde tanimlanmis olup, hizmetgi, asg1,
garson, usak, bas kahya, temizlik¢i, bahgivan, kapici, kahya, 6zel sofor,
ev bekgisi, miirebbiye, bebek bakicisi, 6zel 6gretmen, sekreter vb. ev
ici isler kapsaminda yer almaktadir. Tiirkiye’de bu sektorde ¢alisanlar
TUIK mikro verilerince ve 2011 yili igin 150 bin 600 kisidir. Ancak
bazi aragtirmalarda bu sayiya kuskuyla yaklagilmasi ve saymin daha
fazla olmasi gerektigi belirtilmektedir (TUIK, 2011). Ev isciligi ile ilgi-
li “sigortalilik” bakimindan isler, gerek is Kanunu’nda gerekse Sosyal
Sigortalar Kurumu’nda (SSK) evde {i¢iincii derece hisimlar arasinda el
sanat isleri, ev hizmetleri, evde iiretim isleri, olmak {izere ii¢ grupta
toplanmaktadir (Okur, 2004: 21).

Ev isciligi, kayitsiz kiiresel nitelikte ig gliciiniin dnemli bir par¢asini
olusturmasi sebebiyle en giivensiz hizmet alani olarak ifade edilir. Ev-
lerde calisan ve genellikle kayitsiz nitelikteki bu sektordeki is¢i grubu,
isgiicii kanunlarinin disinda kalmaktadir. Glinlimiizde, diinya genelinde
en az 53 milyon kisinin bu grupta yer aldig1 ve ¢cocuk is¢ilerin bu sayiya
dahil olmadig1 belirtilmektedir. Gelismis ve gelismekte olan {ilkelerde
bu say1 artmakla birlikte, sektoriin %83 diizeyinde kadinlardan olustu-
gu ILO (2015) tarafindan ifade edilmektedir.

Her seyden once, diinyada ve Tiirkiye’de ev hizmetlerinde c¢alisan-
lar sayica 6nemli bir kesimi olugturmalarina ragmen, resmi istatistik-
lerde goriinmemekte ve galisan olarak algilanmamaktadir. Boylelikle
s0z konusu sektdrde calisan grubun is yasaminda karsilastigi ilk sorun,
onlarin yok sayilmalar1 ve/veya gdriinmez olmalaridir (Yildirimalp,
2014: 47).

Bu makalede Tiirkiye’de yerli ve gogmen kadinlarin ev i¢i emege
yonelik algilar1 ¢ercevesinde igerik ve elestirel sdylem analizine daya-
I1 bir inceleme ve karsilastirma yapilmaktadir. Bu amagla ¢alismada,

kadinlarkulubu.com internet sitesindeki veriler 15181nda, bazi kadinla-
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rin, bu sektérde emek sarf eden yerli ve yabanci kadinlara ve onlarin
icra ettikleri ev ici iglere dair yorumlari (bildirimler ve/veya mesajlar)
degerlendirilmektedir. ilgili sitede arastirma konusuna veri olusturan,
2010-2016 yillar1 arasini kapsayan doénem igin toplam 61 kadinin yo-
rumu bulunmaktadir. Arastirma siirecinde site tizerinde yapilan tim
yorumlar evren olarak segilip siniflandirilirken, yaygin sdylemi i¢eren
metinler 6rneklem olarak secilmis ve sOylem analizine tabi tutulmustur.
Bu arastirma, ev i¢i emege yoOnelik olarak beklentiler veya elestiriler
cergevesinde yerli ve gogmen kadinlarin {irettigi sdylemi, toplumsal
cinsiyet perspektifinden degerlendirmektedir. Ev i¢i hizmetlerin agir
sorumlulugu ve goriinmez bir emek olusu bu tiir isleri icra eden bireyler
acisindan dezavantajlar ortaya gikartmaktadir. Bu dezavantaj hiyerarsi-
sinde kadin olmanin sosyokiiltiirel bakimdan getirdigi zorluklara ilave-
ten yabanci gogmenligin ve ev i¢i hizmetleri alaninda emek harcamanin

da onemli katkilar1 bulunmaktadir.
2. Baglamsal Cerceve

Hizmet sektdriiniin tarihi kole istihdamina kadar gotiiriilebilmekte-
dir. Diger devletlerde oldugu gibi Osmanli Devleti’nde de bu olgu kar-
simiza ¢ikmaktadir. Osmanli Devleti’nde, yonetici ve askeri siniflarda,
el sanatlarinda, ticaret ve tarim kesiminin yani sira ev hizmetlerinde
cocuk, kadin ve erkek kole emegi -giindelik hayatta- hizmet amag-
It kullanilmistir. O dénemde ev hizmetleri 6nemli Slgiide kole isgiicii
tarafindan yapilmistir. Savaslar ve esir ticareti yoluyla iilkeye getiri-
len kole isgiicline en biiylik talep, kentli siniflardan gelmis ve iscilerin
bliylik kismi ev hizmetlerinde calistirilmistir (Erdem, 2009: 85). Ev
hizmetlerinde calistirilan kadin koéleler ¢cogunlukla Ege Adalari’ndan,
Kafkasya’dan ve Afrika’dan getirilmekteydi. 1860°l1 yillarda koleli-
gin yasaklanmasiyla iilke i¢cinden ve disindan degisik milletlerden ve

kendi iradesiyle bu sektdrde calisanlar istihdam edilmeye baglanmistir.
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Tanzimat Donemi’yle birlikte elit kesim, ¢ocuklarina 6zellikle Fransiz
miirebbiye/dadi tutmaya baglamistir. Sanayi devrimiyle olusan iggiicii
piyasalar1 erkek-egemen bir emegi barindirmaktaydi. 19. yiizyila gelin-
ceye kadar Avrupa’da ¢alisan kadinlarin 6nemli bir kismi1 ev hizmetle-
rinde ¢alismaktaydi. Bu donemde hizmet islerinde ¢alisan kadinlarin
biiyiik cogunlugu tekstil sektdriinde yer almaya baslamistir. Ornegin,
Ingiltere’de 1851 yili igin tiim kadin iscilerin % 40’min hizmetci,
%22’sinin tekstil ig¢isi olarak calistigl belirtilmektedir. Fransa’da ise
1886’da kadmlarin %22’si evlerde hizmetcilik yaparken, Prusya’da
(simdiki Almanya) hizmetgilik yapan kadinlarin orani %18’dir. Biitiin
kadin ig¢ilerin ortak 6zelligi ise hepsinin genc olmasidir. Boylece ev i¢i
hizmette kadinlarin agirlikli olarak calistirtlmasi tarihsel olarak siirek-
lilik arz etmektedir. Son yillarda, tiim diinyada oldugu gibi, Tiirkiye’de
de iicretli ev ici hizmetleri gittikce 6nem kazanmaya baglamistir. Yerli
niifusun ev isciligi (cogu kez giindelik¢ilik) kentlesme, kirdan kente
gb¢ ve endiistrilesme ile daha fazla iligkiliyken, yabanci niifusun ev
is¢iligi yayginlikla yasadisi uluslararasi gocle baglantili olarak ele alin-
maktadir. Tiirkiye’de giindelik¢i olarak ¢aligma, 1950°1i yillardan sonra
kirdan kente dogru yasanan i¢ gb¢ sonucunda yayginlagmis ve esasen
egitim diizeyi disiik, koy kokenli kadmlarin gelir edimi amaciyla bas-
lamistir. Yaygin olarak kadinlarin istirak ettigi bu sektorde 6zellikle
1980’lerden sonra artis dikkat cekmektedir. Yabanci gogmen ev isciligi
alaninda ise bir iilkeden digerine yapilan girislerin ardindan yasal kal-
ma siiresinin asimiyla bu grubun kayitsiz istihdaminda artiglar oldugu
gozlenmektedir (Akbiyik, 2013:2011- 213).

Tiirkiye’ye yonelik kitlesel goc hareketleri Cumhuriyet’in kurulug
stireci ve sonrasinda da devam etmistir. 1922-1938 yillar1 arasinda Yu-
nanistan’dan 384 bin kisi; 1923-1945 yillar1 arasinda Balkanlar’dan 800
bin kisi; 1933-1945 yillar1 arasinda Almanya’dan 800 kisi; 1988 yilinda
Irak’tan 51.542 kisi; 1989 yilinda Bulgaristan’dan 345 bin kisi; 1991
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yilindaki Korfez Savasi’ndan sonra Irak’tan 467.489 kisi; 1992-1998
yillar1 arasinda Bosna’dan 20 bin kisi; 1999 yilinda Kosova’da meyda-
na gelen olaylar sonrasinda 17.746 kisi; 2001 yilinda Makedonya’dan
10.500 kisi ve Nisan 2011°den beri Suriye’de yasanan i¢ karisikliklar
nedeniyle yaklagik 3 milyon (UNHCR, 2017) kisi Tiirkiye’ye gelmis-
tir. Boylece Tiirkiye, 1922°den giiniimiize kadar yaklasik bes buguk
milyondan fazla gdgmen ya da siginmaciya kucak agmustir. Ustelik bu
saylya caligma ve egitim gibi amaglarla gelen yabancilar dahil degildir.
Tiirkiye’ye calisma, egitim ve diger amaglarla gelmis olan yabancilara
iliskin sayilara bakildiginda son 13 yilda toplam 2.442.159 yabancinin
ikamet izni aldig1 belirlenmektedir (Go¢ Idaresi, Gi, 2017a ve b). 2012
yilinda 32.272, 2013 yilinda 45.747, 2014 yilinda 52.352 ve 2015 yilin-
da 64.833 adet kisiye ¢aligsma izni verilmistir (CSGB, 2015).

Ozellikle 1990’11 yillardan itibaren Tiirkiye, ¢evresindeki iilkeler-
de meydana gelen siyasal rejimlerin degismesi ve/veya i¢ karisikliklar
nedeniyle uluslararasi go¢ hareketlerinden daha fazla etkilenmeye bag-
lamistir. Bu siirecin 6nemli ¢iktilarindan biri de geldikleri iilkelerdeki
siyasi istikrarsizlik veya ekonomik kosullardaki kotiilesmeye bagli ola-
rak pek ¢ok kadinin vasifsiz iglerde vizeleri siiresince veya vizelerini
asan siirelerde kayitli ya da kayitsiz bi¢imde ¢aligsmalaridir. Tiirkiye’ye
gelerek caligmaya baslayan yabancilarin ¢ok 6nemli boliimii kagak sta-
tiidedir. Ancak, kagak caligma sadece yabancilarin yasa disiligini degil,

ayn1 zamanda yerli iscilerin de 6nemli bir kismin1 kapsar.

Doksanli yillara kadar yaygin olarak etkin i¢ gé¢ akimlari ile bir-
likte disartya go¢ veren bir iilke olarak anilan Tiirkiye nin bu yillardan
itibaren niifus hareketlerine iliskin pozisyonu biiylik 6l¢iide degismis,
boylelikle Rusya, Ukrayna, Moldova, Beyaz Rusya, Gilircistan, Erme-
nistan, Azerbaycan ve Ozbekistan gibi iilkelerden Tiirkiye’ye gelen

yabanci niifus orani artmistir. Son yillardaki Suriyeli siginmacilarin
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kitlesel akinlaria kadar Tiirkiye’ye yonelen diizensiz gdciin biiyiik bir
kism1 Eski Sovyet Blogu iilkelerinden gerceklesmistir. Tiirkiye’deki
yaygin kayit dis1 ekonomi ile birlikte bakim hizmetlerinin yetersizligi
gbemen isglicii arzinin ortaya ¢ikmasinda tetikleyici olmustur. Yaban-
c1 gogmenler cogunlukla imalat sanayii, insaat, tarim, turizm, eglence,
seks ig¢iligi ve ev hizmetleri gibi emek-yogun ve diisiik ticretli sek-
torlerde, istihdam edilmektedir. Ancak insaat haricindeki sektorlerde
kadinlar erkeklerden daha fazla ¢aligmaktadir (Akalin, 2014: 323-324;
Icduygu ve Toktas, 2005: 60).

Tiirkiye’de yabanci uyruklu niifusa verilen ikamet izni tiirlerine ba-
kildiginda, bunlarin ¢ogu kez aile birlesimi, calisma ve egitim-6gretim
gibi nedenlere dayali olarak saglandig1 anlasilmaktadir. Ornegin, 2010
yilinda 182.301, 2011 yilinda 234.268, 2012 yilinda 321.548 ve 2013
yilinda 313.692 yabanci uyruklu kisiye ikamet izni verilmistir. 2013 y1-
linda en fazla aile birlesimi nedeniyle ikamet izni verilirken, bunu kisa
stireli ikamet, uzun siireli ikamet, egitim-6gretim nedeni ile ikamet, ¢a-
lisma nedeniyle ikamet ve diger nedenlerle iliskili ikamet izinleri takip
etmistir (GI, 2017a ve b).

Yabanci gogmenlerin Tiirkiye’ye girisi ilk olarak turist vizesiyle
gergceklesmekte, turist vizesinin siiresi doldugunda ise gégmenler otur-
ma veya ¢alisma izni almaktadir. Ulusal mevzuatta gécmenlerin isgiicli
piyasasina katilimlar1 4817 sayili Yabancilarin Calisma izinleri Hak-
kinda Kanun ile diizenlenmistir. Ancak, sdz konusu kanun, kayit dist
islerde calisan, yerli niifus tarafindan yapilmayan isleri (masozliik, ev
ici bakim hizmetleri gibi) ucuz ticretler karsilig1 yapan ve diisiik ticretli
emek yogun sektorlerde (tarim, turizm, ingaat, tekstil gibi) ¢alisan ya-
bancilarin yasadisi ¢alismalarint diizenlemeye yonelik degildir. Daha
cok Tiirkiye’ye gelen kalifiye ve profesyonel isgiiciiniin ¢alisma izinle-

rini diizenlemeyi ve ‘yasadisi calismay1’ engellemeyi amag edinmekte-
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dir (Gokmen, 2011: 220).

Glnlmizde Tirkiye’de orta ve/veya list gelir seviyesine sahip aile-
lerin/hane halklarinin 6énemli bir kism1 evlerinde giinliik ya da siirekli
calisan iscileri istihdam etmektedir. Ev hizmetleri ¢alisanlar1 hem yer-
li hem de yabanci isgiiclinden olusmaktadir. Cesitli arastirmalar (ILO,
2013) Tiirkiye’de kayit disiligin ev islerinde yaygin oldugunu ve bu
sektorde caliganlarin biiyiik boliimiiniin kadinlardan olustugunu ortaya
koymaktadir. Ayrica yerli niifustan olusan ev isgilerinin istihdam edil-
me talebinde ya da bu sektorde calisacak olanlarin is bulma arayisinda
kisisel tanigikliklar vb. gibi enformel aglar 6nemli bir role sahiptir. Ya-
banci gé¢men ev iscilerinde ise bu ¢abalar, araci kurulus ya da kisiler
araciligiyla siirdiirtilmektedir. Ne var ki sosyal giivenlik kapsami1 digin-
daki bu sektdrde icra edilen isler esnasinda tacizden somiiriiye kadar
bir¢ok sorun ortaya ¢ikabilmektedir. Calisma sartlar1 kotiilestikge bu
riskler daha da artmaktadir (Karadeniz, 2011: 88). Ev iscileri, Is Ka-
nunu kapsami disinda kalmakta ancak Bor¢lar Kanunu’nun kapsamina
girmektedir. Yari-zamanl ¢alisma, diizensiz kayit dist ¢alisma, ev ek-
senli ¢calisma gibi esnek ¢alisma tiirlerinin ¢ogu, isciler agisindan diistik
is glivencesi, diisiik iicret ile fiziksel ve psikolojik ¢esitli siddete maruz

kalma riskini de barindirmaktadir.

Ilgili sektorde galisan dzellikle gdgmen isgiler bakimimdan birtakim
yaygin ozellikler séz konusudur. Ornegin, kadinlarin gociinii erkekle-
rinkinden ayiran bazi 6zellikler bunlar arasinda sayilabilir. Gegmis yil-
larda daha ¢ok erkek is¢i gogiiniin bir devami olan ve aile birlesmeleriyle
gerceklesen kadinlarin gbgii, son yillarda bagimsiz goce dogru doniis-
mistiir. Kadinlarin aile birlesimi ve evlilik gocliniin disinda bagimsiz
g6¢ etmesinde daha iyi yasam kosullar arayist etkilidir. Diger taraftan
endistrilesme ve hizmet sektorlerinin daha da gelisimiyle vasifsiz is¢i

gbeiine olan ihtiya¢ kadinlarin géce katilimini da tetiklemektedir. Or-
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negin, Avrupa’ya yonelik goglerde kadin oraninin artmasinin en énemli
nedeni ev islerinde ¢alismak isteyen kadin gé¢menlerin fazla olmasi-
dir. Nitekim yabanci kadin gégmen istihdami orani, Ispanya’da 1994’te
ylizde 27,1 iken, 2004 yilinda 36,0’a; Fransa’da 2004 yilinda 14,7 iken,
2004 yilinda 21,1’e yiikselmistir. Benzer sekilde Yunanistan’da 1994-
2004 yillar1 arasinda yabanci ev isleri isttihdam oranm %35°ten % 42,4’e
cikmistir (ILO, 2010; Erdem ve Sahin, 2009: 288-289).

Kadinlarin gog ettikten sonra go¢ etmeden Onceki mesleklerini ve
statiilerini koruma oran1 erkeklere gore daha diigiiktiir. Gogmen kadin-
larin ve erkeklerin yaptiklari islerin nitelikleri bakimindan da farklilik-
lar s6z konusudur. Genel olarak kadinlarin go¢ etme sonrasinda dnce-
den yaptiklari ise gore daha vasifsiz iglerde ¢alistiklart gozlenmektedir.
Cocuk, yasli ve hasta bakimi, ev temizligi ve benzeri ev hizmetleri gibi
cogunlukla emek yogun olan bu alanlarda kadin istihdamindaki ytiksel-
meler dikkat ¢ekicidir. Ev ici hizmetler olarak tanimlanan bu faaliyet-
ler toplumsal cinsiyet esitsizliginden beslendigi i¢in ev isinin kadinlara
0zgl kilinmasiyla birlikte kayit disiliga daha yatkindir. Bu tespit erkek-
lere nazaran neden kadinlarin daha fazla kayit disi ¢alistigini da agikla-
maktadir. Ayrica diinya genelinde mevcut igsizlik oranlarmin erkekle-
re gore kadinlarda ¢ok daha yiiksek olmasi, kadinlarin vasifsiz islerde

caligmay1 kabul ederek go¢ etmelerinde dnemli faktordiir (ILO, 2010).

Ornegin, Istanbul, Izmit ve Sakarya’da ev hizmetlerinde calisan ya-
bancilarla ilgili 15 kadin is¢i ve araci sirket yoneticisini kapsayan bir
aragtirmanin sonuglarina gore gocle gelen yabanci kadinlarm 6nemli
bir kismi1 6gretmen, hemsire gibi nitelikli elemandir ve biiyiik bir kismi-
nin esi issiz veya diisiik gelirli islerde ¢alismaktadir. Is¢i kadmlarm bir
boliimii, geldikleri iilkelerde iicretler diigiik oldugu icin Tiirkiye’de ev
hizmetlerinde calismaktadir (Akbryik, 2013: 223). Istanbul’da ev hiz-

metlerinde ¢alisan 53 yabanci uyruklu kadin {izerinde yapilan bir bagka
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calismaya gore kadinlarin Tirkiye’ye gelme sebeplerinin basinda daha
yiiksek ticret kazanabilme isteginin oldugu anlasilmistir (Erdem ve Sa-
hin, 2009: 309-322).

Ev hizmetlerinde ¢alisanlarin sayisinin tam olarak istatistiklere yan-
simamasi temelde 6nemli bir problemdir. Gogmen isgiler s6z konusu
oldugunda da durum boéyledir. Tiirkiye’de yabancilarin oturma ve ¢a-
ligma izinlerini diizenleyen mevzuat olduk¢a karmasik ve gdgmenler
icin zahmetli bir siireci icermesi sebebiyle ev icinde calisan yabanci
hizmetliler turist vizesiyle girip, vize siireleri dolmus olsa bile kagak
olarak ikamet etmeye ve galismaya devam etmektedir (Ustiibici, 2011:
6). Bu baglamda ev hizmetlerinde, ¢alisan grubun is tanimlarinin belir-
siz olmasi, ¢alisma saatlerinin uzunlugu, isin giivensizligi/stireksizligi,
igverenin olumsuz muamelesi, iicret ve sosyal giivenlik sorunlar1 ve 6r-
giitsiizliik basta olmak {izere birgok sorun mevcuttur. Bu duruma bir de
gocmenlik eklendiginde yerli ve yabanci bireyler arasindaki kiiltiirel

uyumsuzluklar is¢iler agisindan ekstra zorluk yaratmaktadir.

Tiirkiye’ye yonelen gog¢ hareketleri igerisinde, kadin gégmenlerin
oranini veri olmamasi nedeniyle tahmin etmek olanakli degildir. Bu-
nunla birlikte, 6zellikle ev ici bakim hizmetlerinde artan oranda kadin
gdemenin istihdam edildigi gozlenmektedir. Ozellikle son yillarda is ta-
lep eden kadin gogmenlerin, cocuk, yasli ve hasta bakimi gibi alanlarda
yogunlasmasi dikkat ¢ekicidir. ‘Bakim go¢ii’ olarak nitelendirilebilecek
bu alanda Tiirkiye’nin yakin ¢evre iilkeler i¢in 6nemli bir hedef bolge
oldugu soylenebilir (Gokbayrak, 2009: 73). ‘Gogiin kadinsilagmast’
olgusu Tiirkiye’de bir yandan seks/eglence sektoriinde, diger yandan
ev ic¢i hizmetlerde kayit dis1 gogmen kadin emegindeki artisla kendini
gostermektedir (Ustiibici, 2011: 1). Nitekim Moldova, Bulgaristan, Ro-
manya, Ukrayna, Rusya gibi Dogu Avrupa iilkelerinden gelen birinci

dalga gbogmen ev iscilerine zamanla ikinci dalga olarak adlandirilabilen
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Giircii, Azeri, Ermeni, Tiirkmen ve Ozbek gd¢menler eklenmistir.

Gogmen isgilerinden evlerde ne tiir isler beklendigi ¢ogu zaman net
degildir. Bu nedenle ¢alisma siiresince iscilere tahmin edilenin digin-
da rol ve sorumluluklar da yiiklenebilmekte bu durum ise ayrica yeni
problemler dogurabilmektedir. Onlarin ev kadininin kadinlik rolleri-
ne benzer gorevleri yapmalari gerekebilmektedir (Akalin, 2014: 327).
Ozellikle biiyiik kentlerdeki yeni yasam mekanlarmin ortaya ¢ikmasi
ile gbgmen ev iscisi istihdami arasinda iligki bulunmaktadir. Apartman-
larda yasayanlar giinliik hizmet alirken, villa stilinde biiyiik evlerde ya-

sayanlar yatil1 gogmen kadinlar tercih etmektedir.

Ev hizmetlerinde istihdam edilen yabanci isgiiciiniin karsilasmis ol-
dugu zorluklarin 6nemli bir kismi ise entegrasyon, ayrimeilik ve kayit
disilik sorunlaryla ilgilidir. Belki de kdyiinden bile hi¢ disar1 ¢ikmamis
bir kadin, dilini, 6rflinii, adet ve geleneklerini hi¢ bilmedigi bir iilkeye/
kente gelmekte ve buraya alismakta biiyiik zorluk ¢cekmektedir. Bu ka-
dinlarin yaninda g¢aligtiklari kisiler tarafindan asagilanma, giivenilme-
me ve suistimale ugrama gibi bir takim ayrimciliklara/siddete maruz
kalabilmeleri de s6z konusudur. Genellikle bir arac1 ajansa bagli olarak
calistirilan ev hizmetlilerinin ¢ok biiyiik bir kisminin kayit disilik so-
runu ile kars1 karsiya kaliyor olmalari, gormezden gelinemeyecek de-
recede bir sosyal politika sorunu olarak biiylimeye devam etmektedir
(Erdem ve Sahin, 2009). Tiirkiye’de de gégmen kadinlarin en dnemli
istihdam alan1 olan ev hizmetlerinde ¢ogunlukla yatili ¢aligma egili-
minde olduklar1 goriilmektedir. Buna bagli olarak ¢alisma saatlerinden
kaynaklanan zorluklar, diisiik iicret, izin problemleri, disaridan izole
olan ¢aligma ortami, sinirl hareketlilik gibi agir ¢alisma kosullari, Tiir-
kiye’de ozellikle kadin gégcmenlerin ¢alistiklari islerin genel ve ortak
sorunlaridir. Bu, ayni zamanda gé¢menlerin ‘yasadisi” konumlarindan

dolay1 onlar1 somiiriiye karsi savunmasiz kilmakta ve yerli iggiicline
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gore yabanci isgilerin daha kotii calisma kosullarina boyun egmelerinin
isverenler i¢in ¢ekici bir faktor olarak goriildiigii de tespit edilmektedir
(Coskun, 2014: 192).

Bakim islerinde ¢alisan ve sayilart giderek artan gégmen kadinlarin
bliylik cogunlugu agisindan istihdamin belirgin niteligi yerli kadinlar
gibi kayit disilik ve korunmasizliktir. Ancak Tiirkiye’de izinsiz ikamet
etmeleri durumunda gé¢men kadinlarin kosullar1 daha da agirlasmakta-
dir. Temmuz-Agustos 2012 tarihlerinde izinsiz ikamet eden gogmenler
icin getirilen bir yasalagtirma diizenlemesiyle 6zellikle bakim islerinde
calisan diizensiz gogmenlere ikamet izni verilmesi veya igverenlerinin
bagvurmasi durumunda calisma izninin saglanmasi Ongoriilmistiir.
2012 yilinda ev hizmetleri i¢in verilen ¢alisma izinlerinde 6nemli bir
artis olmakla birlikte bu diizenlemeden yararlanabilen kisi sayisinin
diisiik kaldigi tahmin edilmektedir (ILO, 2013: 4). Ev hizmetinde ¢a-
lisanlarin kazanci, bu hizmeti saglayanlarin disiik statilii goriilmeleri-
ne bagli olarak ¢ogu kez diisliktiir. Ciinkii moderniteyle birlikte ev i¢i
emek degersizlesmistir. Bu durum, ev i¢i hizmetin iicretlendirilmesinde
de kendini gostermektedir. Tiirkiye’de ev hizmetinde belirlenmis bir
iicret sistemi yoktur. Diinya genelinde Kanada, Fransa, Malta, Filipin-
ler ve Tanzanya’da ev iglerinde ¢alisanlara yasalarla asgari bir licret
belirlenmisken iilkemizde ev hizmetleri ¢alisanlarinin iicretleri, cogun-

lukla asgari ticretin altinda seyretmektedir (Y1ildirimalp, 2014: 50).

Talep edilen ev hizmetleri, firmalar veya bagimsiz is sahiplerince
ilan verilerek duyurulmaktadir. Calisan yabanci kadinlar genellikle sa-
hip oldugu dil bilgisine ve giivenilirligine gore ayda 1000 dolara kadar
bir iicret almakta ve cogu zaman calistigi evde konaklama imkanina sa-
hip olabilmektedir. Ev hizmetleri ile ilgili yabanci isgiicii talebi glinde-
lik ve haftalik bazi1 yayin organlarinca ilan edilmekte ve araci kuruluglar

vasitasiyla bu hizmeti karsilamak isteyenlere ulasilabilmektedir. Sozii
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edilen aylik kazancin evde yemek ve konaklama giderleriyle birlikte
diistintildiigiinde ayni1 isi goren bir yerli is¢iye gore daha yiiksek oldugu
sOylenebilir. Tiirkiye’de ev hizmetlerinde ¢alisanlar agisindan bir bag-
ka durum ise yurt disindan gelen gogmen kadinlar ile giindelik¢i kent
goemeni kadinlarin olasi rekabet durumudur. Her ne kadar birbirlerine
rakip gibi goriiniiyor olsalar da aslinda aralarinda yogun bir rekabetin
yasandigi sdylenemez. Ciinkii aralarindaki yasam ve ¢alisma bigimleri
farklidir. Yurt disindan gelen ev hizmetlileri genellikle bakim hizmet-
lerini tstlenmekte ve yatili kalmakta iken, giindelik¢i yerli gogmenler
ev ic¢i hizmetlerde yatili olmadan giinliik isler yapmaktadir (Erdem ve
Sahin, 2009: 294-95).

3. Analiz Araclari, Yontem ve Bulgular
3.1. Ev I¢i Hizmetlerinde Toplumsal Cinsiyet Egitsizliginin Uretimi

Toplumsal cinsiyet, kadinla erkegin sosyal ve kiiltiirel agidan ta-
nimlanmasi ve toplumlarin bu iki cinsi birbirinden ayirt etmek igin
kullandiklari cinsiyet rollerini anlatan bir terimdir. Feminist yaklagimi
benimseyen ¢alismalarda bu kavram, kadinlar ve erkekler arasindaki
esitsizlikleri ve kadinlarin ikincil konumlandirilmasini ima etmesi ba-
kimindan 6nemlidir. 1970’lerden itibaren siirdiiriilen toplumsal cinsiyet
caligmalarinda cinsler arasi esitsizligin agiklanmasinda {i¢ 6nemli nok-
taya dikkat cekilmistir. Ilki, kiiltiirel baglamda cinsler arasindaki esit-
sizligin biyolojik farkliliklarla iligskilendirilmesi ve esitsizligin doga du-
rumuna baglanmasidir (Acar-Savran, 2013). ikincisi, cinsiyet rolleriyle
toplumsallagsmanin ige ige gecirilmesiyle cinsiyet¢i yasamin yayginli-
ginm ‘normal’ algilanisidir. Ugiinciisii ise toplumsal cinsiyet pratikle-
rinin biitiin sosyal sistemlerde dnemli oldugu, iicretli-iicretsiz ¢alisma,
isboliimii, aile iligkileri, politika, glindelik yasam, ekonomik kalkinma,

hukuk, egitim gibi tiim alanlara transfer olusudur (Ecevit vd., 2011: 4).
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Cinsler arasi esitsizligin en goriiniir oldugu alanlardan birini igbo-
limii olusturmaktadir. Diger bir ifadeyle kadinlar ve erkekler farkli is-
lerden sorumlu goriilmektedir. Kadinlar ev ve aile iglerinin iicretsiz ev
emekeisi iken, erkekler sistem iginde asil “deger”in iiretildigi kamusal
alanlar1 kontrol eden islerden sorumludur. Formel sektdrdeki iicretlen-
dirilmis emege ek olarak hane igerisinde ortaya konulan emek, ikinci
vardiya olarak adlandirilmaktadir. Ev i¢i emek (yemek ve temizlik ya-
pmmindan hanehalk: iiyelerinin bakimina kadar) ticretlendirilmemistir
ve lcretli bir iste calisanlara ise ikinci vardiya olarak diistintilmiistir
(Bagak vd., 2013: 7). Feminist teoride bu durum, cinsiyet¢i rejimde,
kadinlarin ¢ocuk dogurmalariyla hanehalk iiretiminden tiim ev iginde
yapilan iglere, yeri geldiginde erkek siddetine maruz kalmalaria de-
gin ciddi bir esitsizlik sorunsali olarak tanimlanmistir. Ciinkii kiiltiirel
bakimdan erkekler, cinsiyetci kodlarin bir karsilig1 olarak rasyonellik-
le 6zdeslestirilip ve para karsilig1 yapilan sdzde ‘gercek’ islerin lireti-
minden sorumlu kilinmiglardir. Bu esitsizlik, her iki cinsin biyolojik
farkliliklartyla 6zdeslestirilerek toplumsal cinsiyet rejiminde dogallik
algistyla yer edinmistir. Isboliimiinden, mesleklerden, giinliik yasam-
daki pratiklere degin sizan bu esitsizligin dogal karsilanmasi, cinsiyet
farkliliklarmi 6gretici ve hatirlatict seylerin cocukluk dénemine kadar

geriye giden igsellestirilme pratigiyle aciklanabilir (Kilig, 2013: 2).

Toplumsal bakimdan ev isi iicretli veya licretsiz “kadin isi” olarak
tamimlanir. Ote yandan ev isinin kiiltiirel olarak degersizlesmesi top-
lumsal cinsiyet rolleriyle oriilmiis sosyal iliskilerle 6zel ev hizmetleri
piyasasinda cinsiyet, sinif ve irk ayrimciligini yeniden iiretmektedir. Bu
bakimdan ev ve bakim isleri, kapitalist iiretim iligkilerinin gizli zemini-
ni ve yeniden tiretim alanidir. Kadina 6zgii kilinan ev i¢i emek, “dogal”
is yiikii olarak goriiliir ve mesai saatlerine dahil olmadig1 ve ev ig¢i isin
miktar1 da tanimlanamadigi i¢in “goriinmeyen emek” olarak kalir. Ay-

rica bu emek karsiliksizdir. Bir anlamda bu emek sayesinde erkekler is
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dis1 zamanlarini istedikleri sekilde tasarruf etme olanagina sahip olarak
goriildiigi i¢in karsiliksiz emek kadinlar i¢in bir zorunluluga doniis-

mektedir (Acar-Savran ve Demiryontan, 2012: 10-15).

Sektorel bakimdan iggiicii piyasalar birincil ve ikincil piyasa olarak
ayrilmaktadir. Birincil piyasa genellikle formel sektore karsilik gelen
iyi iicret 6deyen, sosyal giivenlik haklar1 olan isleri kapsarken, ikincil
piyasalar enformel sektorii kapsamaktadir. Bu ¢ercevede birincil piya-
sa igleri daha ¢ok erkekler tarafindan, ikincil piyasa isleri cogunlukla
kadinlar tarafindan yapilmaktadir (Bora, 2012: 10). Feminist yaklagim,
bu noktada, emegin sosyal iligkiler igerisindeki konumunu ele almak-
ta, emegin ediniminin ve aktariminin ilk olarak ailede pratik edildigine
dikkat ¢cekmektedir (Dedeoglu, 2000: 139). Bdylece aile ideolojisiyle
Oziimsenen ev isleri 6zel alana 6zgii kiliip diger ticretli is alanlarindan

ayrilir, “kisisel/6zel” nitelik kazanarak kadina aitmis gibi kilinir.

Van Dijk (2015: 19) cinsiyet¢i ideolojilerin diger ideolojilerle ben-
zer sekilde toplumsal pratiklerin temeli oldugunu belirtir. Feminizm ise
genis anlamda kadin hareketleri ve kadinlarin esit haklar miicadelesi-
nin genel ad1 olarak ifade edilmektedir. Kadin haklar1 savunuculugu bu
noktada, kadinlarin erkekler karsisindaki ikincil konumu hakkinda bir
bilinglilik yaratma ve bu ayrimciligi ortadan kaldirmaya yonelik giri-
simleridir ve cinsiyetci ideolojilerle miicadele eder. Feminizm, en genel
anlamda ise tiim insan iliskilerinde cinsiyet esitligi temelinde diinyay1
yeniden diizenlemeyi hedefleyen bir harekettir. Bu anlamda cinsiyet te-
melli tim ayrimciliklara kars1 ¢ikar. Ayrica feminizm, kadinlari sosyal,
politik ve ideolojik agidan 6zgiirlestirmeyi hedef alir. Gii¢ ise ayrica-
lik ve tahakkiimlerin siirdiiriilebilmesi i¢in erkekler tarafindan kiiltiirel
olarak insa edilmistir. Erkeklere yiiklenen roller de zorluklar barindirsa
bile kadinlarinki kadar engelleyici degildir (Slattery, 2015: 137-145).

Cinsiyetei ideolojiler bir¢ok toplumsal baglamda ortaya ¢ikar. Bu
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baglamlar sadece erkekleri igeren nitelikte degildir. Ayn1 zamanda ka-
dinlarm cinsiyet temelli pratiklerinde de yer edinmistir. Bu baglamlar
icerisinde cinsiyetci sdylemler yeniden tiretilmekte ve toplumsal esit-
sizliklerin siirmesine neden olmaktadir. Toplumsal cinsiyet rollerinin
bir geregi olarak goriilen kadinin ev i¢i islere 6zgli sorumluluklari, bu
islere yonelik bir kadin istihdam alani yaratmistir. Bu istihdam orga-
nizasyonda yine kadinlara ait disil bir yapi-baglam ortaya ¢ikarmistir.
Bu baglamla ilgili sdylemler, kadinlarin da bu istthdam alanini yeri
geldiginde cinsiyetci sdylemlerle pekistirdiklerini ve bunun iizerinden
bir tiir kabullenme yarattigim gostermektedir. Ote yandan bu sdylem-
ler, kadinlarin gé¢gmenlik kimligiyle birlikte esitsizlige, tahakkiime ve
emek somiiriisiine maruz kalmalariyla yasadiklar1 dezavantajlarin kat-
lanarak arttigini agiga ¢ikarmaktadir. Boylelikle bu ¢aligma, feminist
ve elestirel bir yaklagimla, kadinlarkulubu.com internet platformunda
kadinlara 6zgii cinsiyetci soylemlerin nasil iiretildigini ve bu séylem-
ler araciligiyla toplumdaki emege dayali esitsizlikleri ve dezavantajlari
ortaya c¢ikarmayi hedeflemektedir. Bununla birlikte ¢alisma, kadinin
erkek karsisindaki ikincil konumu hakkinda bir bilinglilik yaratma ve
stiregiden ayrimciligi desifre etmeye yonelik bir analizdir. Bu ¢ergeve-
de soylemlerden ortaya ¢ikan hakim/egemen goriise dayali kabullere

yonelik ti¢ temel bulgu sunlardir:

a) Kadinlar da ev i¢i iglerin sorumlulugunu ve organize edilmesini

kadinin sorumlulugu olarak algilamaktadir.

b) Kadinlar ev i¢i islere yonelik bir ¢alisan istthdami durumunda bu

islerde calisacak kisileri kadinlar arasindan se¢cmektedir.

c) Istihdam edilecek kadmlar cinsiyetgi tahakkiime dayali iiretilen

sOylemin mesrulastirilmasinda aragsallastirilmaktadir.

Boylelikle ev i¢i emegine dayali bu istihdam alaninda gerek igve-
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ren gerekse calisan kadinlar tarafindan toplumsal cinsiyet sdylemleri-
nin yeniden tretildigi goriilmektedir. Kadinlarkulubu.com platformu,
disil bir sosyal medya alani olarak olusturulmustur. Bu platformda pek
¢ok kadinin ¢esitli konular tizerinden haberlestikleri ve goriis alisveri-
sinde bulunduklar1 ve s6ylemler trettikleri alanlar bulunmaktadir. Bu
caligmada evlerindeki ev i¢i hizmetler i¢in isci istihdam eden ve/veya
edecek kadinlarin bildirimde bulunduklar1 degerlendirmeci goriisler
(soylemler) yukaridaki ii¢ temel bulgu 1s181nda igerik ve sdylem analiz-

leriyle degerlendirilmistir.
3.2. Séylem Analizi Yaklasimi

Séylemi analiz birimi olarak esas alan sdylem analizi, teorik olarak
yapisalcilik, post-yapisalcilik, postmodernizm ve hermeneutik yakla-
simlarla temellenmistir. Bu analize gore 6zne dil yoluyla iktidar tarafin-
dan insa edilmektedir. Foucault (1971 ve 1982), modern bireyin kimlik
insasini bedenler, hareketler ve istekler {izerinde uygulanan gii¢ iktidar
iligkisinin bir {irlinii olarak goriir. Foucault (1971) sdylemi denetleme
ve diglama bigimleri lizerinden tanimlamaktadir ve soylem sozciigiinii
“ideoloji” sozciigiine tercih etmektedir. Bu nedenle cinsiyetci ideoloji
bu calismada cinsiyet¢i sOylem kavrami olarak ele alinmaktadir. Soy-
lem analizi climlenin yapisal sinirlarini agar; dilin ve kurallarinin climle
otesindeki metinsel yapinin altinda yatan bilinci arar. Bu analiz, met-
nin yapisinin Stesindeki anlam ve ideolojilere odaklanir ve metinde yer
alan temsilleri agiga ¢ikararak bunlarmn ideolojilerle olan ilgisini kurar.
Dolayisiyla pek cok alanda oldugu gibi, ev iscilerinin kim oldugu ve
ne yapip yapmayacaklari soylem yoluyla insa olmaktadir (Richardson,
1996; Arkonag, 2014: 158-160). Biz bu ¢alismamizda kadinlarin ev is-
cilerine yonelik beklenti ve deneyimlerini igeren yorumlarini 6ncelikle
icerik yoniinden sonra da igerigin 6tesindeki anlamlar1 ve imalari eles-

tirel sdylem analiziyle inceliyoruz.
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3.3. Analizin Asamalart

Icerik analizinde daha fazla metin bir arada incelenebilmektedir.
Bu noktadan hareketle ¢calismamizda ilgili konu basligindaki biitiin yo-
rumlar incelenmistir. Ilgili web sitesinden derlenen metinler temalara
gore siniflandirilmis ve bir tabloya (Tablo 1) doniistiiriilmiistiir. Daha
sonra metnin 6tesindeki derinlemesine anlamlara ulagma amaciyla eles-
tirel sdylem analizi yaklasimi uygulanmistir. icerik analizi kullanila-
rak konu ile ilgili oriintiilere ulasma amag edinilmisken sdylem analizi
yoluyla anlamlara ve baglama odaklanilmistir. Caligmamizda igerik
analizi mevcut durumu betimlerken sdylem analizi ile ¢esitli yonlerden
toplumsal cinsiyet pratiklerinde kadin kimliginin kadinlar tarafindan
konumlandirilmasi ele alinmistir. Bu bakimdan calismamizda sdylem
analizi, 6zellikle kadinin kim oldugu ve nasil davranmasi gerektigine

yonelik bir konumlandirma ¢éziimlemesi olarak kullanilmistir.
3.4. Inceleme Alan:

Bu calismada inceleme alani olarak Haziran 2010 ve Agustos 2016
arasinda yatili ev iscilerine yonelik foruma yazi yazan 61 yorumcunun
mesajlari i¢erik analiziyle incelenmis ve yerli-yabanci bakici ve ev ca-
lisanlarina yonelik degerlendirmeler tematik bakimdan siniflandirilmis-
tir. Tablo 1’de kadinlarkulubu.com sitesine yabanci ¢ocuk bakicilig
ve ev is¢isi konu basligi ile istek ve deneyimlerini yazan secilmis bazi
yorumcularin goriislerine -6rnek olarak- yer verilmistir. Caligmaya ba-
kict veya ev ¢alisanlarina yonelik beklenti ve tecriibelerini paylasan her
katilimer dahil edilmistir. Bakici ve diger isler igin ev isgisi arayanlar
ve sadece bunun i¢in ¢cagri mesaji yazmis olanlar arastirmaya dahil edil-
memistir. Tabloda yerli ve yabanci yatili bakici ve diger isler i¢in alin-

mis ev is¢ileri hakkinda deneyimlerini paylasan 13 kisi bulunmaktadir.

Icerik olarak ele alindiginda, yabanci ev iscilerinin yerli ev iscileri-
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ne gore daha fazla tercih edilmelerinin baslica nedenleri, “daha uygun
ticrete” calismalari, “her isi yapmalar1” ve “kaprisli olmamalari”dir.
Icerik analiziyle belirlenen bu kategoriler iizerinden metnin tesindeki
anlam ve baglamlar ise sdylem analiziyle ¢6ziimlenmistir. Tablo 1°de
sunulan kategoriler sdylemlerle olusan ev iscilerine yonelik insalardan
bazilaridir. Ayrica Tablo 1°de sunulan kategoriler, ev is¢ilerine yonelik
sOylem insalar1 bakimindan 6zellikle emek somiiriisii ve erkeklerle ilig-
kili soylemler arasinda oldukca klise ve nesnelestirilmis tanimlamalar-
dir. Bununla birlikte goriislerin bir kismu, iscilerin ev i¢inde sicakkanl
olmalar1 nedeniyle erkeklerin dikkatini ¢gekmeleri bakimindan kaginilan
ve tehdit olarak goriilen ve buna iliskin eylem yonelimlerini de desifre
eden ozelliktedir. Bu baglamda sdylemlerin bir kisminin, ev is¢ilerini
nasil olmalart ve ne yapmalar1 gerektigi hususunda nesnelestirmekte
(Arkonag, 2014: 158-165) ve yeniden konumlandirmakta oldugu dikkat
cekmektedir.
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3.6. Bulgular
3.6.1. Kadin Bedeni Uzerinden Cinsiyet¢i Konumlandirmalar

Bu boliimde ev isi ve yabanci kadin imgesi lizerinden cinsiyet¢i sOy-
lemin yeniden iiretimine iligkin 6rnekler lizerinde durulmaktadir. Ev ici
emek i¢in yabanci istihdami tercih eden katilimcilarin, yabanci is giicii-
nii tercih etme nedenleri incelendiginde en belirgininin kadin bedenine
yapilan vurgu ve risk algist oldugu goriilmektedir. Asagida bu durum

orneklendirilmistir.
Yorumcu 3:

“...sen kocanla yemek yerken sizinle aymi masaya oturmayacak,
odasinin kapist siirekli kapali olacak adam gibi dogru kiyafetler giye-

»

cek sicak micak yok oyle...’
Yorumcu 59:

“Tiirk kadini kiskangtir efenim. Bakici olarak diizeyli, egitimli, gii-
venilir, aktif ozellikleri arar. Gider ¢irkin, cahil, sisko bakici tutar. Son-
ra da isine son verir kadincagizin. Ciinkii goriir ki bu yanlis bir se¢cim
olmustur. Tekrar bakici arayisina girer. Yine nerde gudubet var gider
onu bulur tovbe estagfurullah. Bebekler kimbilir ka¢ bakicinin elinde
telef olur. Yakin kolu komsu alayim dersiniz. O da napar séyliyim size.
Klasik Tiirk kadint modu Dedikodunuzu yapar. Kesin tespittir. Allah
her anneye en azindan 3 yasa kadar kendi bakmasi i¢cin olanak versin

ne diyeyim. Yoksa daha ¢ok tartisilir bu bakici, yuva muhabbetleri...”

Bu soylemlerde yabanci kadin bakicilarin bedenlerinin risk olarak
tanimlanmasi dikkat ¢ekerken, tercih edilen yabanci kadin bakicilarin
bedenleri ile ilgili asagilayict sdylemler kullanildigr gézlemlenmekte-
dir. Ayn1 zamanda iktidarin beden tizerinde kontrol ve yaptirim giicii

olarak tanimlanip kullanildig1 da izlenmektedir. Isveren ve ev sahibi
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olma, ig¢i kadinlarin bedeni lizerine yonelik kontrol edici bir giig¢ eylemi
olarak kullanilmaktadir. Ayn1 durum 6zel alan ve hayata dair pratikler-
de de goriilmektedir. Kiskanglik sdylemi, 6zel alan {izerinde tahakkiim
kurma ve ¢alisan1 nesnelestirme siirecinde arag olarak kullanilmaktadir.
Soylemsel baglamda kadin bedeninin bu sekilde insa edilisi yabanci

is¢i kadimin evde risk olarak diisiiniilmesine drnek olusturmaktadir.
3.6.2. Ozel Hayat Uzerinden Tahakkiim

Yabanci iicretli istihdaminda yer verilen kadinlara yonelik asagida
orneklendirilen soylem (...Ozel hayatlar: ¢ok karisik bunlarin. Ayrica
kim kiminle belli degil...) bu kadinlarin 6zel hayatlari ile ¢aligma alanla-
r1 arasindaki iligkiyi belirleyememeleri lizerinden bir sdylem yaratmak-
ta ve dnlem olarak sosyal kontrolii saglamanin gerekliligine dair vurgu
ortaya ¢ikarmaktadir. Aynt zamanda “aman aman temizlik yapmay:
bilmiyorlar” sdylemi, ev isindeki tecriibeyi begenmeme ve toplumsal

cinsiyetin yeniden oriiliimiinii 6rneklendirmektedir.
Yorumcu 40

“Sonuna kadar katiliyorum, aman aman temizlik yapmay:r bilmi-
yorlar, ben 6 tane Ozbek ve Tiirkmen degistirdim. Birinin tavsiyesi ile
Giircii arryorum simdi. Bir de onu deneyelim bakalim. Cocuklarinizi
onlara sakin yalniz basina emanet etmeyin, ya da eve kamera koyun.
Benim evde annem var, annemi istemiyorlar, islerine gelmiyor ¢iinkii.
Cocugu azictk emanet et, hemen tvnin karsisina oturtsunlar, eline de
abur cubur, kendileri telefonda lak lak. Ozel hayatlar: ¢ok karisik bun-
larin ayrica. kim kiminle belli degil. Ayrica hep eski patronlarinin ne
kadar iyi oldugunu, ne kadar ¢ok kazandiklarini falan anlatirlar. 1000
dolar aliyorum diye yemin billah edene 550 dolar verdim, kosarak gel-
di. Bence 550- hadi 600 dolardan fazla vermeyin. Oyle 700 dolar falan

vermem i¢in ¢ok bilingli olmali. En onemlisi evde yanhz birakmak zo-
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runda iseniz, yemeyin igmeyin, eve kamera taktirmn. Parka falan gitme
saatinde de telefon ile arayn, kontrol edin. Allah herkesin ¢ocuklarini

s

korusun.’

Ote yandan, 6zel hayatin kontrol edilmesi siireci disarisi igin (ev
disinda) uygun olarak tanimlanmis, “sen ne dersen uymak zorunda”

seklinde gogmenlik vurgusu gizil bicimde ifade edilmistir.
Yorumcu 3

“...camim goziinii korkutmak gibi olmasin ama bak bi tecriibe kabul
et bunu....sakin sakin gece disarda kalmasina izin verme...benim kura-
lim bu sadece pazar giinleri saat 12de ¢ikip aksam 6da doneceksin de...
sen ne dersen uymak zorunda o senin ¢alisanin oluyo artik zaten senin
evinde kalacak yatili degilmi bu kadin eee niye digsarda kaliyo gitsin
gezsin gelsin....ha kabul etmiyosa sen bilirsin o zaman kabul etmiyorum

’

calismant de.....asla taviz verme hemen civiyolar hemen”.

Ozel hayatin yaninda ev i¢i pratikler iizerinden kadimin nesnelesti-
rildigi goriilmektedir. Bu siire¢, sozde manevi degerlerle oriilmektedir:
“Temizlikten anlamiyorlar sart surt yok” ve “cogunun derdi para mane-
vi Ozellikleri diisiik” s6ylemleriyle ifadelendirilmistir. Bu tiir bildirim-
ler, ¢alisan yabanct kadinin “kontrol edilmesi gerektigi” savini besler
niteliktedir.

Yorumcu 31

“Bugun hi¢ haber vermeden ayrildi yabanct wyruklu mihriban..
Ozbekti..Bunlar yeni bi yer bulunca derhal bye bye diyorlar sadik de-
giller.. biz Allahtan ¢ocuk baktirmiyorduk temizlige geliyordu hergiin..
pek temizlikten anlamyorlar sart surt yok ama idare ediyorduk.. Yan-
liz parka gelenlerden goriiyorum anneye giiler yiiz anne yoksa ¢ocuga

yogurt koymus yedirmeden ¢ope atiyor neden diyorum onunla mi ug-
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rasacagim yemiyor ¢ocuk diyor...etrafla muhabbet ediyor bir ellerini
silmiyor ¢cocugun.. 10 kadarini her giin gézlemliyorum ¢ok iyi goriinen-
lerin bile falsolari var.. Bebek derdini anlatamayacak kadar kiiciikse
anne goziinii dort agmali.. Parkta falan yakinlarini tembihlemeli nasil
davraniyor ¢cocuga.. Ufak detaylar ama bebeklerimiz degerli.. Cogunun

derdi para manevi ozellikleri diisiik”

Yorumcu 31’in sOylemlerinde ise yabanci ev is¢isi kadinlarin yerel
toplumsal-kiiltiirel normlara ve degerler sistemine gore elestirildikleri
ve onlarin yabancilik algisinin bu yolla daha da pekistirildigi izlenmek-
tedir. Ayrica yabanci ev is¢isi kadinlara yonelik giivensizlik algisiin

da 6n plana ¢iktig1 goriilmektedir.
3.6.3. Somiiriiniin Katlanmast

Caligsan yabanci ev is¢isinin kontroliiniin ve denetiminin saglandigi
en One ¢ikan alan, yapilan isin degerine iligkin bildirimlerden anlasil-
maktadir. Uretilen isin “ald181 licrete deger!” bigiminde yapilan yorum-
lardan denetlendigi goriilmektedir. Bu denetim, “Her seyi yapiyor”,
“siz onlar1 yonetmelisiniz”, “o ylizden en bastan siki tutun” seklindeki
ifadelerden anlagilmaktadir. Ayn1 zamanda yeterli kontrol saglanama-

diginda “liziilen siz olursunuz” vurgusunun da yapildig: izlenmektedir.
Yorumcu 1:

“...Ev isi yapmiyor sadece ¢ocuga da bakiyor. Bu kadincagiz sa-
dece 600 tl istiyor haftamin 6 giinii ¢alisacagini, ev yemek iitii ¢ocuk
bakimi her seyi yapacagin soyledi...”

Yorumcu 21

“...bizim bakicimiz geldi, simdilik inanilmaz memnunum, elim sicak
sudan soguk suya girmiyor valla iitiiler, temizlik, oglumun bakimi. Her

seyi yapiyor, ¢ok iyi bir bayan. Mesafeli, isini yapip odasina ¢ekiliyor.
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500 dolara anlastik, haftada 1, 5 liralik telefon karti vericem birde. O
kadar..” “...evde yasiyor nihayetinde evin kadini gibi her isi yapmak

’

zorunda...’
Yorumcu 15

“vabanct uyruklularin bazi hileleri var. mesela tam sizin ise done-
ceginizden bir giin énce sudan bir bahane ile ariza ¢ikartip isi biraki-
yorum diyorlar...ilk tecriibemdi ve biitiin acemiliklerimi kullandi, isi
bastan siki tutsaydim boyle olmazdi...ben simdi yeni bakict arryorum ve
hi¢ beni birakmak istemiyor. size tavsivem, “ayyy yazik, ayyy ben diye-
mem” demeyin ve buradaki énerileri dikkate alin. Bakicilarin i vere-
nisiniz ve siz onlari yonetmelisiniz, onlar sizi degil; dememe gerek yok,
canlarimizi emanet ediyorsunuz. Uziilen siz olursunuz ama ¢ocuklariniz
daha ¢ok etkilenir. Biitiin uzmanlar séyliiyor, bakim verenin degisimi
cocukta devamliligi boldiigii i¢in zararli diye. O yiizden en bastan siki

bl

tutun.’

Isveren, aym zamanda kontrolii elinde tutan ve gerektiginde baskiy1

da yapabilen taraf olarak eril giicii temsil etmektedir.
Yorumcu 22:

“...yabanci bakicilar her seye ragmen Tiirklere gore daha az kap-

>

risli ve daha ¢ok ¢aliskan oluyor...’

Bu yorumlar, yabanci ev is¢ilerinin yerli ev isgilerine gore savunu-
lan ve kaginilan yonlerinin oldugunu ortaya koymaktadir. Ancak ya-
banci calisanlarin yerli ¢alisanlara gére dezavantaj ve somiirii diizeyi
daha fazladir ve sdoylem araciligiyla olumsuz bakis agilari mesrulasti-

rilmaktadir.
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3.6.4. Toplumsal Cinsiyet Eyitsizligi ve Gé¢menlik

Yabanci olana iligkin gelistirilen kimlik tanim1 bakimindan tahakkii-
miin en temel dayanagi go¢gmenlik olgusudur. Bu ¢ergcevede gogmenlik,
kendi icerisinde dezavantajlihig beslemektedir. ikinci dezavantajlilik
ise toplumsal cinsiyet esitsizliginden kok alan kadin olma durumudur.
Ote yandan gdgmenlik olgusu cinsiyetci sdylemi de yabanci olma du-
rumuna gore yeniden bigimlendirmekte ve gégmen kadinlar agisindan

daha fazla dezavantaj iiretmektedir.
Yorumcu 2

“...valla bizim biitiin ¢evre yabanci uyruklu ¢alistirtyor her isi iiste-
lik piyasa fiyatimin yarmsa yapryorlar bende yeni eve gegince sanirim

>

oyle yapicam...’

Gogmen olma bahsedilen is tanimlamalarin neredeyse yasal bir sarti
gibi goriilmekte ve igverenin eylemlerini mesrulastirmaktadir. Yorum-
cu 2’nin ifadesinden anlasildig1 gibi yabanci olana iligskin olumsuz ve
somiirii nitelikli bildirim, s6zde mantikli ve ideal bir davranis olarak

mesrulasmaktadir.
3.6.5. Giivenlik Soylemi ile Tahakkiim

Ev i¢i hizmet alaninda ¢alisan is¢i kadinlara yonelik en yaygin ifa-
deden biri de onlarin yaptiklari isin niteligine oldugu kadar sahsiyetleri-
ne iligkin giiven bunalimidir. Yabanci istihdamina yonelik klise algilar-
dan biri de onlarin kontrol altinda tutulmalarina yonelik yaygin sdylem
ve bu kontrolii yapabilmek i¢in teknolojik yenilikleri en etkin bigimde

kullanma gereginin mesrulastirilmaya calisilmasidir.
Yorumcu 40:

“...En onemlisi evde yalniz birakmak zorunda iseniz, yemeyin ig-
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meyin eve kamera taktirin. Parka felan gitme saatinde de telefon ile

’

arayin, kontrol edin...’
Yorumcu 15:

“Dememe gerek yok, canlarinizi emanet ediyorsunuz. Uziilen siz
olursunuz ama ¢ocuklariniz daha ¢ok etkilenir. Biitiin uzmanlar soy-
liiyor, bakim verenin degisimi ¢ocukta devamliligr boldiigii icin zararl

diye. O yiizden en bastan siki tutun.
Yorumcu 3:

“... pasaportunu sadece yalniz ¢ikarken ver... yani ¢cocugunu ilerde

parka gotiirmek felan ister gezmeye falan sakin ha...”

Hem cocugun pedagojik durumuna istinaden hem de giivenlik ge-
rekgesi ile ev i¢i hizmetin alindig1 yabanci ¢alisan kontrol edilmektedir.
Buradaki en temel kaygi, kiiltiirel farklilik ve bunun bir risk olarak al-

gilanmasidir.
Yorumcu 42:

“... Ama séyle bir tavsivem var, oncelikle ise alacagin kadin éyle
¢cok sosyal olmasin, izne ¢ikmayanlari var bunlarn, gidecek yeri olma-
digindan izin kullanmayan. Ha onlardan bulursan ne ala. Yoksa bunlar
izinlerde hepberaber birbirlerine is bulup 10 dolar bile olsa fazla veren

’

yere gidip seni birakiveriyorlar...’

Giivenlik ve kiskanglik sdylemi ile emek {izerine cinsiyet¢i bir ek
sOylemle tahakkiim tanimlanmakta ve bu siire¢ mesrulastirilarak yeni-
den tretilmektedir. Bu noktada hem kadin hem de gé¢gmen olmak ta-
hakkiim kurmay1 dogallastirmakta ve dezavantajlilik durumunu ikiye
katlamaktadir.
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4. Sonuc¢

Yerli ve yabanci ev iscilerinin is tanimlarindaki bosluklar ve ca-
lisma siirelerindeki belirsizlik, agir is yiikiine sahip, fiziksel ve cinsel
siddete maruz kalmaya agik, is giivenliginden yoksun, savunmasiz ve
cogunlugu kadin olan bir grubu ortaya ¢ikarmigtir. Bu tiir sorunlarin
temel kaynag1 kayit disiliktir. Kayit dis1 sektoriin kayitli sektdre do-
niistiirilebilmesi i¢in dncelikle kayit disiliga yol agan ¢esitli yasal ve
toplumsal etmenlerin géz Oniine alinmasi ve insan haklar1 agisindan
yasal mevzuatin revizyonu 6nemli bir gerekliliktir. Sosyoekonomik ve
yasal zeminde gerekli alt yapinin zayifligi, tim diinyada kayit disili-
&1 ve buna bagl sorunlarin yaygin oldugu bu sektoriin ana dezavantaj
noktasidir. Gelismekte olanlar da dahil olmak iizere iilkelerin bir¢ogun-
da GSMH’nin %40 ila %70 arasindaki kisminin hizmet sektorlerinden
saglandig1 goz Oniine alinirsa endiistri-otesi veya bilgi cagi toplumlarda
yeni doniisiimlerle bu sektérden beklenen kalkinmanin gelecek yillarda
daha fazla olacagi asikardir. Bu yeniden yapilanma siirecinde mallardan
hizmetlere dogru keskin doniisle, yonetici ve meslek sahibi insanlarin
artisiyla, tarim, imalat ve sanayi sektorlerindeki islerin azalisi ongoriil-
mektedir. Ev isleri ve hizmetlerinin gelecekte daha da yayginlasacagi
ongoriildiigiinde kayit disilik sorununa temel olan faktorlerin {izerine
gidilerek ozellikle ilgili egitim programlar1 gelistirilerek bu is alaninin

mesleki bakimdan profesyonellestirilmesi gerekmektedir.

Ev ici hizmetleri alaninin goriinmezligi ve bu sektdrde emek har-
cayanlarin dezavantajliligi, kayit digt ve yabanci ev i¢i emegin sdmii-
riilmesinin aract olabilmektedir. Bahsi gegen yorumlarin igeriginin
analizi, yerli veya yabanci ev i¢i emegin somiiriisiiniin ¢esitli mesru-
lastirilma bigimleriyle toplumsal cinsiyetin yabanci emek iizerinden
yeniden iiretildigini ortaya koymaktadir. Igerik analizi mevcut durumu

betimlerken, sdylem analizi ¢esitli yonlerden kadinin kadin tarafindan
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ve toplumsal cinsiyet esitsizliginden kok alarak onlarin maruz kaldig
dezavantajlilig1 daha da artirdigini gdstermistir. Bu siirecte kadin olma,
yabanci olma ve gogmenlik dezavantajliligin ev i¢i hizmetleri alaninda

calisanlar bakimindan zirve noktasini olusturmaktadir.

Sonug olarak bu c¢alisma, sosyokiiltiirel bakimdan cinsiyet¢i soyle-
min kadin bedeni ile tanimlandigini ve devam ettirildigini gdstermekte-
dir. Tirkiye’de ev isi ve 6zellikle yabanci kadin imgesi iizerinden cin-
siyetci sOylem yeniden iiretilmektedir. Bu sektorde toplumsal, kiiltiirel
ve bireysel farkliliklar ve yabanci olana iligkin algilar, 6zel hayatin
kontrol edilebilirligini s6zde bir mesruiyetle yayginlastirmaktadir. S6z
konusu sektdrdeki ¢aligma sekli ve niteligi, tahakkiimiin bir kanali ola-
rak goriilmekte, yiiceltilmektedir. Ise 6zgii algilar, tanimsizliklar, yasal
bosluklar ve belirsiz caligma saatleri ise iscileri somiiriiye acik birak-
maktadir. En nihayetinde ‘gd¢menlik olgusu’, gerek ev iscisine dde-
nen ticret, gerekse onlara giiven bakimindan bir dezavantaj sdylemiyle
olumsuzlagtirilmakta ve bu yolla sektdr, cinsiyet¢i somiiriiniin yeniden
tretiminin temel aracglarindan biri olmaktadir. Kadin olmak, ev is¢isi
(yerli veya yabanci) ve gogmen (yabanci) olmayla birlestiginde deza-
vantajlilik hiyerarsisinde toplumsal boliinmeler bakimindan en kirillgan

sosyal gruplardan birini ortaya ¢ikarmaktadir.
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