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ABSTRACT

In the name of Allah, the Most Compassionate, the Merciful. This paper
seeks to accomplish several goals. First, it addresses in brief the Waqf as an
effective Islamic financing institution to reduce poverty and improving
human wellbeing. Second, it explains Wagqf linguistically and terminology
types of Wagqf and their practicing throughout history: Third it proposes a
framework of Waqf Governance. It contains a structure of several levels;
Tawhid, the basic principles of good governance, shared vision and mission,
strategy formation, strategy implementation and control, the level of
monitoring, Shari'ah auditing, Shura Boardand the investment monitoring
unit. It points out to the social and economic impacts of good governing.
Social Then and economic implications of good governing make a crucial
factor in the development of Wagqf. Finally, this paper proposes a structure
and function for Wagqf funds investment called Waqf Investment
Institutions (WIIs) that are setup, mainly as organizations of Waqf fund
planners and managers. Each WII operates one or more funds. Each WII
shall be obliged to invest fraction of its portfolio in its locality to assure
regional growth and development. WII may issue Wagqf shares, Istibdal
(Substitution of Waqf Prosperities), lease with dual payment, Huker (long
lease with large advanced lump sum, and Al Mursad (loan). This loan is
offered to the Waqf management by a lender to develop a Wagqf. This
requires organizing WII in a corporate fashion. Current regulations on
investment may need some adjustments to cater for such businesses. W1Is
will be joined in a national association that promotes them in the market
and help regulating such business.
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1. Introduction

According to UNDP report 2014 "1.2 billion people live with $1.25 or less a day. However, the report
stresses that, using UNDP multidimensional poverty index, almost 1.5 billion people in 91 developing
countries live in poverty with overlapping deprivations in health, education and living standards. The
report warns that persistent vulnerability threatens human development, and unless it is systematically
tackled by universal provision of basic social services, stronger policies for social protection and full
employment, progress will not be equitable nor sustainable"(UNDP report, 2014). It should be noted
here that generally full employment cannot be realized, especially in such poor countries. Better opt for
a high rate of employment, at least among the heads of families.

Islam looks at poverty from religious, social and ideological point of view. Allah says (Be sure we shall
test you with some of fear, hunger, and loss in belongings, lives, and the fruits (of your toil ...) Sura al-
Bakara: 155.Muhammad, peace be upon Him, said "Poverty is almost like unbelief in God". HR
Thabarani. Also, He, peace be upon Him, said "O Allah, I seek your refuge from poverty, insufficiency
and lowliness" (HR Abu Dawud and Ahmad).

Poverty is widespread in Muslim countries. Wagf (Islamic Endowment) is considered as an effective
Islamic institution to reduce poverty and improving human wellbeing in Muslim societies. Wagf’
institutions are expected to prioritize social and development objectives alongside financial objectives.

Definition of Wagf:

In Arabic, Wagf means: withholding, prevention, tranquility, or silence. As a technical term, it is any
property that its proceedings are devoted, as long as it is existent, towards certain social services chosen
for a particular purpose (Manh El-Jalil 4/34 and Gawager El-Ekleel 2/205). In terminology, scholars
have offered many definitions for Wagfaccording to their approaches towards its origins. Abu Hanifa
defined it as "withholding property, according to the judgment of its owner, and providing charity from
its revenues". The meaning implied here is that the property remains in perpetuity under the ownership
of its custodian and cannot be disposed of in any way (Ibn Abedin, 1987). Shafi’ defined it as keeping
of money that may be benefited from the remaining of its property confined as well as devoting of its
profit for charitable purposes"(Khatib 1377 AH- 1958 AD). The Hanbali School says that " Wagfis the
confinement of the property and the devoting of its profit for the charitable purposes for the sake of
Allah’s mercy" (Bahooti 1414 AH- 1993 AD). Idiomatically, Maalikis say that Wagfis: "the devoting
of profit of some property as long as it exists, provided that it shall be owned by the benefactor even if
by name". The researcher considers that the most notable and comprehensive of these definitions is as
follows: withholding property and not permitting it to be owned by any person and disposing of its
benefits in a permissible manner. This is supported with the narration by Abdullah Ibn Umar, may Allah
be pleased with Him, that Umar Ibnal-Khattab,may Allah be pleased with Him, had some land
properties in Khaibar. Umar consulted the Prophet, peace be upon Him, regarding the status of that
property and his intention to surrender it as a charity, indicating that it’s the most property he dearly
owns. The Prophet advised him that he keeps the ownership of the property and surrenders its
proceedings as a charity. (Bukhari, 1414 AhH-1993 AD).

Shari'ahlaw identifies three types of Wagf: charitable, family and common.

A- Charitable or Khiry Wagf which the founder dedicates to charity organizations at its founding

(Yakan, 1388 AH). This includes the abstract religious Wag£. It allocates funds for worship in its narrow

meaning such as for the construction and/or maintenance of places dedicated to prayer, worship and

other similar religious activities. In true Islam, all activities that positively serve the needs of humanity

in general and Muslims in particular are recognized as proper charities. In some detail, Charitable Wagf’
allocates properties and funds to the various charitable activities such as healthcare, education, cultural

and social services. This type of fund is known to all nations since the beginning of history, but Muslims

were those who expanded it in size and purpose and made it an effective and significant part of social

activities. Unfortunately, as we look back to history in the latest few century, misuse of such Wagf’
became a major damaging force in the Muslim world as seen today.

B- Family or Ahli Wagqf 1t’s the type of Wagfthat the Wagffounder dedicates for himself or his family

or both, or for a certain person, himself or his family or both, or for the Wagfowner and his family and

International Journal of Islamic Economics and Finance Studies 7



JISEF

other persons and their families as well. This type of Wagfexceeds that known to previous nations and
exceeds most of the types which many Western nations have become accustomed to. It is a purely Islamic
concept created by the Companions of our Prophet, Peace and blessings of Allah be upon Him, after
al-Farouq Omar registered his own Wagf in Khaibar and appointed guardians to administer it.
Consequently, many companions of the Profit dedicated many of their properties as Waqfs. Some of
them stipulated that the benefits of these Wagfs should benefit the family in priority, after which they
appointed guardians for the charitable cause.

C- Common or Mushtarak Wagf£ which the founder dedicated for charity bodies and for individuals as

well.

Historically, Wagfwhich is a nonprofit sector, has played an important role in the provision of social
services, such as education, hospitals, and public facilities, such as roads, mosques, bridges, caring for
the orphans, the poor, the needy, the widows, the handicapped, the old, etc. (Sadeq,2002). It has been
argued that the entire health, education and welfare budget during the Osman Caliphate, based in
Istanbul, came from its charitable foundations (Gakca, 2000). Statistically speaking in many Muslim
countries, Wagfforms a huge resource of land with high position for socio-economic development.
Wagfland for agriculture constituted half the size of the land in Algeria in the middle of nineteenth
century, whereas it amounted to one-third in Tunisia in 1883, and one-eighth in Egypt in 1949
(Hoexter,1988). In more recent development, it is recorded that in Malaysia there are over 35,000 acres
of land as Wagfproperties (Zukifi and Muhammad, 2008). Meanwhile in Indonesia it is recorded as of
September 2002 that there are around 147,204.7 hectares of land as Wagfproperties (Achmad, 2002).
In Singapore, there areabout100 Wagfregistered, with over 200 properties and assets worth around over
US$350 Million (Shamisah, 2008). According to India Prime Minister's High Level Committee on the
Social, Economic and Educational status of Indian Muslims Community report, there are more than
49 Million Awgafin the country, with a market value of Wagfproperties reaching half trillion Egyptian
pounds (abt. US$25 billion), but the annual income received is only estimated atUS$750million
(Zahri,2014). In Saudi Arabia, the value of Wagf properties reached 500 trillion Saudi Riyal (CNBC
Arabia, 2017). However, Wagf institutions face many challenges such as, among others, lack of
financing, of efficient management teams, of legal consultation, etc. Thus, in order to solve their
financing problems, contemporary Muslims scholars should go back and revive their traditional modes
of financing as well as innovating new methods of financing and development of Wagf properties and
enhance Wagf management radically.

Given the urgent need in the Islamic World to revealing the Wagf'system. The institution of Wagf’
(plural Awgaf) in Islam is one of poverty alleviation mechanisms in the society besides Zakat
(compulsory charity) and Sadagah (optional charity), as per Islamic Shariah (law). It is believed that

Wagt can be an effective system of poverty-eradication by improving the non-income-generating

aspects, such as health care, education, increasing access to physical facilities such as those of commercial

transportation, agriculture, industrial activities, as well as many others (Abu Zuhra,1971; Sadeq,2002;

Abdel-Mohsin,2013). Thus, Kahf (2003) points out Wagfas holding certain property and preserving it

for the confined benefit of philanthropy and prohibiting any use or disposition of it outside its specific

objective.

In time with increasingly clamoring for the revival of Wagf, greater emphasis is placed on good
governance and best practicing of Wagf. It is widely agreed that the best practice of good governance
should be adopted due to its potential as a critical success factors for revitalizing Wagf(Khat, 2007).

2. Objectives of the Paper:

As we began to envision the shape and scope of the paper we sought to accomplish specific objectives,
as follows:

e Wagfand poverty alleviation.
o Waghin Islam.

e The Islamic Moral Economy: Values are an Important Factors in Construction =~ Wagf governing

body.

8 International Journal of Islamic Economics and Finance Studies
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e The impact of an effective Wagfinstitutions' governing on Wagfperformance.

¢ Proposing a Framework for WagfInvestment Institutions (WIIs).
3. The Methodology:

A mainly theoretical research method, analyzing the ways to enhance Wagfinstitutions' governing and
the contribution of good governing in WagfInvestment Development.

4.The Structure of Good Governing:

The task of Wagf institution requires an innovative formwork for maximizing practice of good
governing. The basic principle of good governing types such as Musalah, Amanah, Adala and Shura can
be employed and fit into the basic building blocks of Islamic governance (Igbal and Lewis, 2009). In
addition to that, Jkhlas (sincerity) and competences important blocks that should be considered as well
as other factors that play a major role in good management for Wagfinstitutions' governance.

Wagf institutions are expected to prioritize social and development objectives which contribute to
Islamic moral economy. In principle, individuals as the vicegerent of Allah on the earth are expected to
act according to Sharee’ah in all actions and utilization of the resources they are managing.

The concept of institutions' governance in Islam refers to a set of organizational arrangements on how
an institution is “directed, managed, governed and controlled". Hence, this provides the governance
structure through which all stakeholders' interests are protected, the institution's objectives are achieved
and the principles of Shariah are complied with. The objectives of institution's governance can be
explained as: promoting institution's fairness, transparency and accountability. "Good governance is
crucial for the success of any institution as a means to address numerous types of risk, especially
governance risk. Failure to institute appropriate institution's governance measures for the purpose to
mitigate risk may lead to institution’s collapse as per negligence in management and a failure to effect
proper investment. Governance risk could lead to fiduciary risk, operation risk, transparency risk, and
reputation and Shariah risk. Therefore, failure to provide efficient governance is essential to the

credibility of Wagf

There are various social institutions and structures in Islam that reflects both income and wealth
redistribution for the fulfillment of the basic needs for all in the Muslim society. These institutions
include, among others Wagf, which is more commonly known as Islamic endowment.

"From an economic perspective, Wagfcan be regarded as a type of savings-investment mechanism where
funds are diverted from consumption to be invested in productive assets that provide revenue. The
proceeds can be used to achieve social objectives such as building hospitals, orphanages, universities and

. etc, thus unlocking both its economic potential and philanthropic objectives". Wagfas a potential
source of financing and a mechanism for wealth distribution.

"An encouraging development on Wagf'in key Islamic finance jurisdictions is the realization on the
importance of Wagfas a source of financing and a mechanism for wealth distribution. As seen in the
recent past, Wagftunds have been established in various Islamic finance jurisdictions where the returns
are used to achieve social objectives. Government, international and corporate bodies have been active
in promoting and supporting Wagf. Such as Overall, through the development of Waqf, it will help to
improve the socio-economics of Muslims by providing opportunities to participate in economic activities
resulting from the Wagf development process”. Good Governing of Wagf'is a crucial factor in the
development of Wagf

Today, recognizing the importance of Wagfin realizing the social role of Islamic finance globally,
various Islamic Finance Institutions have jointly collaborated with Wagfagencies/bodies, particularly to
alleviate poverty and to support more equitable redistribution of wealth.

Opverall, the recent revival of Waqgfwas spurred by the realization among the stakeholders that Wagfis
an important resource mobilization mechanism that if properly developed, managed and utilized will be
able to fund various economic activities for the benefit of the community. The perpetual nature of Wagsf’
makes it a highly effective and strategic platform for sustainable economic growth, concurrently serving
the social agenda of Islamic finance in general. Moving forward, it is imperative for the management of

International Journal of Islamic Economics and Finance Studies 9
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Wagf to evolve with the latest developments in the financial sector, so there could be more potential

exploration of future collaborations together to further add imminent value to the Wagf. With proper

governing, guidance, management, information and knowledge (both in terms of legal and Shariah), it

is hoped that Wagf'will be established in a proper and rightful manner to eventually allow for the

creation of sustainable and perpetual benefits not only for the Muslim community, but also for the entire

society. Overall, Wagfholds exciting potential, but one must be mindful that in the pursuit of Wagf
value creation; one should never lose sight of Wagfas a social entity.

There is lack of good governance and Wagfmanagements such that, in most cases, are not transparent
and accountable to Wagf'stakeholders. Moreover, by encouraging the use of these traditional methods
for developing Wagfproperties, it will give them legal justification to further expropriating and abusing
Wagft assets in the name of development. Nevertheless, with efficient management teams that practice
good governance and effective legislations, cash Wagqf, Wagqf'shares schemes and corporate Wagf'can
be easy, cheaper and convenient means to raise fund for social-economic development and therefore,
expanding Islamic Moral Economy.

The first principle in the structure of good governance is trust (Amanah). To fulfill this concept,
Amanah will determine the individual relationship with society. If an individual really understands the
concept of Amanah, the issue regarding the rights and responsibilities can be resolved. The fulfillment
of Amanah would bring to justice, i.e. Adalah (Thasan, Ayedh, 2015:p122).

10 International Journal of Islamic Economics and Finance Studies
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Tawhid

A 4

The Basic Principles of Good Governance

y
Competence Ikhlas Amanah Adala Shura

Shared vision and mission (Achievement culture)

v

Strategy Formulation

v v v v

Empowered Human Reengineered An Effective Responsive
Resources Systems Leadership Organization Structure
(Compact organization)

v

Strategy Implementation and Control

Monitoring: Shari‘ah Audit Board of Shura: Investment
The Qadi The through the Monitoring Unit
Board of Trustee selection of the
Audit Committee board from the
etc stakeholders

Figure 1: The Structure of Good Governance

According to Shahull (2001) Adalah in Islamic economy scheme aims towards achieving social welfare.
Adalah principle leads Muslims to full objectivity. Therefore, Islam encourages those who are entrusted
with Amanah to lead people within the concept of justice or Adalah (Ihasan, Ayedh, 2015: p122).
However, sometimes it is difficult to achieve a just system due to subjective decision of human beings.
Therefore, Quran provides quid lineon how to come up with decision making through Shura or mutual
consultation (IThasan, Ayedh, 2015: p122). Amanah, Adalah, and Shuraleads to Maslaha (concern of

public interest). All of these Islamic values require competent individuals, among other tools, to assure

International Journal of Islamic Economics and Finance Studies 11



JISEF

their competence. These Islamic principal values are prerequisite for building the suitable products as
such.

Based on the above-mentioned principles, an institution may form a strategy to set the direction of
activities with effectiveness, efficiency, operational, excellence Islamic ethics with present and future
strategic goals based on their management vision and their management mission.

The strategy addresses the following:

e The current state of the Wagf, with emphasis on size, quality, initial objectives and history, if
applicable.

o The desired future state (i.e, goals, plans, .. etc).

e The motive (s) for achieving them.

e The urgency to achieve them.

e The payback or return they desire or expect.

e The means and/or resources they can make available.

e The Consequence(s) of not achieving any of them as panned.
o The Risk (s) they see in pursuing them.

e The Vision of the ideal situation.

The strategy have financial goals such as return on equity (ROE), risk (Variability of ROE),return on
equity by specify return on assets (ROA) and equity multiplier or leverage (EM), the income growth
rate , the profit growth rate. In short, what is required in a result-oriented Awgaf.

Good strategy success requires an effective leadership, highly qualified staff, high quality systems and
responsive organizational structure. In today's Awgaf, most Awgaf institutions require management
reengineering after analyzing the strengths, weaknesses, opportunities and threats (SWOT) of each
institution.

Strategy implementation and control requires several bodies, such as:

e Monitoring Mechanism: the basic monitoring mechanisms are the office of the Qadi (Judge), the
board of trustees, audit committee ...etc. According to Khan and Syed, gadihas the authority to appoint,
monitor, or even replace the mutawalliif mismanaged Wagf property. However, gadi can not remove
mutawalli merely based on the complaint of beneficiaries, unless there is a proof of breach of trust.

o Shari’ah Audit whose function is to give Shari’ah views on issues pertaining to religious affairs and
work as an auditor to make sure there is a compliance with Shari 2h. Colt and Murray (2000) state that,
in nature, accountability manifests itself as information through management information systems and
associated methods of analysis and evolution. Therefore, a clear reporting from the institution
management will be checked to see how compliance with Shari ah rules in managing the assets. Auditing
also is done to all management activities.

e Shura as a principle and institution aiming towards achieving Islamic moral values in the decision
making process (Abdul Rahman (1998). Regarding Wagf, it can be referred to as the board of trustees.
It is responsible to all stakeholders such as Wagfboard, Regulators, beneficiaries and community at
large. (Hishan and Thsan (2007). The board of trustee should have representatives of the major
stakeholders at least.

e The Investment Committee: The role of this Committee is to invest and develop Wagf resources
and follow-up for the project under execution, strategic plans, policy formulation for the spending of
the Wagfrevenues in line with Magqasid of Shari’ah and to fulfill the conditions of the founders and
conforming with the projects and Wagfprogram. (Ahmad, Rashid, Ibrahim and Dseni, 2015). All this
shall be implemented in a professional mannar.

12 International Journal of Islamic Economics and Finance Studies



JISEF

Also, the investment committee shall pursue Wagf research and development to make operating and
maintenance cost quite economic. This effort includes opportunity analyses, portfolio Wagf product
innovation, optimization of return on investment capital, asset management, cash management, business
planning, investment diversification risk management, building Wagfculture, infrastructure integration,
and systems and data security.

Wagqfshares, warrants (Wagf Sukuk), cash Wagf trust ...etc. For instance, the following figure shows
in detail the Waqf-shares structures which require an effective management body to be succeed, based
on effective leadership with highly qualified staff and responsive organizational structure and high
quality work systems. As an example of the demand of good management and on effective governance

is cash Waqf management. See Figure (2)
Cash Waqf Investment:

Cash Wagf Borrower 1 Borrower 2 M
ore
Loans Fund |4
Wagf 4 Eecerves Operational
Bank Service expense
Chances \
S /
Investment | | Investment Expenses Beneficiaries
Fund
¥ h 4
Trade Financing . General
Income

f

Fiqure 2 : Cash WaqfProposed Structures and Operation

The success of Cash Wagf requires good governing.
6. WagfInvestment Institution (WII):

To manage Wagfinvestment effectively you have to be creative and innovative to engineer such a system.
Good governing is a prerequisite for this system. The following remarks may help of or startup:

6.1- Placing the money belongs to Wagfin a well- designed investment fund. It is necessity for Wagst’

to arise as a main device to fulfill many economic and social objectives.

6.2- Wagfinvestment institutions (WII) are setup, mainly as Wagfs fund planners and managers.
Each WII operates one or more funds. Ministry of Wagfoversees these (Wlls), both through certified
public accountants and setting up an agency to regulate and assure their operations. Each WII shall be
obliged to invest fraction of its portfolio in its locality. This shall assure adequate regional growth and
development through dedicated investment.

6.3- Once these WIIs are regulated by Awgaf Ministry, they may issue Wagfshares, Sukuk, etc., to
their respective WIIs locally and nationally. International organizations in the form of national WII
Associations regulate international Sukuk, Wagfshares and cross-country investment. Once this rolls,
even international Wagfbanks will devise ways to exchange letter of credits (LCs), Sukkuk and other
Islamic financial securities at W1IIs.

International Journal of Islamic Economics and Finance Studies 13
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6.4- As a case, an LC is merely an obligation by the issuer (Wagf'in this case) securing payment
subject to certain conditions . This promise is based on firm knowledge of ability of the LC issuer ability
to pay, either by liquidating some of his shares in the WII or merely based on Waqf foundation
reputation. Ultimately, the WII will pay in many ways the LC issuer should be a well known and trusted
by the Wagftinancial firm. In any way, the LC user does not have to be an investor in the WIL.

6.5- Quite often the LC user is requested to deposit an appropriate amount in the WII so that the
latter can issue the LC. This way that amount shall be held at the LC till the WII is cleared. It shall not
be invested in the WII. The WII can charge the LC user for the service, including holding the amount
idle for the life of the LC, which can be years .or ask the user to provide certain mortgage of which value

secures payment. WII charges depend on the method of securing the LC by the LC user.

6.6- Notice that those WIIs are not investing only their funds, they also manage investing funds for

others for which they make money through such management effort. They can invest by many other

methods other than then LC. Wagf'shares, Sukuks, istibdal (substitution of Wagf Properties), lease

with dual payment. One big lump sum advances for the construction of Wagfproperty and the second

part is small periodic payment, say, annually for the period of lease. Also, Huker (long lease with large

advance lump sum) is paid in advance. As per this method, instead of selling Wagfproperties, the trustee

can sell a right over Wagfproperty to the lessee for long lease at a nominal periodical rent. This right of

property is sold for a large amount of money which is paid in advance. This leaser can then develop the

property using his own resources and at his own risks as long as he/she pays periodical rent to the Wagf’
administration (Kahf, 1998).

This mode is similar to Ijaratain except that in Ijaratain, the advanced payment must be used for the
construction of the leased property itself.

Another investment method is A/ Mursad (loan). This loan is given to the Wagf management by a
lender to develop a Wagfasset after the legal approval is obtained. The asset is given on lease to a lender
for a period deemed long enough to assure the lender of the definite possibility of the repayment of the
loan (Obidullah,2012a). Other modes of financing are Istisnaa’. Murabaha (purchasing and selling of
existing buildings and properties), installment sale, diminishing participation, B.O.T, other appropriate
Islamic modes of financing such as residential buildings (service and residential apartments high
standings, office blocks, commercial centers and mixed-use development on land that are well located
in city centers to maximize the return on the investment.

6.7- There is no problem in setting up this system of finance (WIIs), both theoretically and otherwise.
However, things could go sour in the first few months of its deployment and as time goes on, the system
will achieve reasonable success that can be further expanded both quantitatively and qualitatively. How
to do it: Organize WII in a corporate fashion. Current regulations on investment may need some
adjustments to cater for such businesses.

6.8- WIIs shall be joined in a national association that promote them in the market, assist in the
development of this market, and help regulating such business either by this association or other
government investment regulating agencies.

This WII system promotes a structured and organized approach that helps Wagfinstitutions maximize
their performance.

This system may change radically the way we think about Wagfinvestment strategy, given that the
system calls for collaboration between WIIs throughout the Islamic world. Collaboration is a key to
building a harmonic and systematic investment system across Islamic countries, making Islamic Wagf’
internationally bigger, better and faster. Therefore, the WII system gives an extension for Islamic social
and economic system.

7. The Findings:
e Understanding theoretical and practical key principles of Wagf good-governance.

e Describe the mechanism of Wagfinstitutions' governance complying with Shariah.
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e A proposed framework for Wagfinvestment institutions (WII) which manages Wagf Investment
Portfolio and points out to investment policy guidelines.

e The paper points out to the development of Wagfproperties by looking to Magqasid al- Shari‘ah,
which guide our vision that should guide us in forming an alliance with seekers of a spiritually inspired,
morally informed living style among humanity.

e We need a fresh vision of the Wagffuture based an Islam's Universal morals and binding glue of
Tawhid.

e It is necessary to review Wagf policies and to increase the level of Cooperation and participation
among workers in this field. The benefits of Wagf’s revenues and funds should be shared fairly by

Muslims worldwide, to promote social justice and economic growth for all Muslim nations.

o The WII stresses the importance of encouraging development in all finance agreements between
Wagfinstitutions in bilateral or multilateral manners.

e Serious attention should be paid to Wagfgoverning because it is a major block of Wagfdevelopment
financing. This should be consistent with a major development strategy.

Conclusions:

1-  Although, this sounds over optimistic, nevertheless, it has a significant degree of accuracy, which
is unlikely to be ignored by the future research about the topic.

2-  The first principle in the structure of good governance is trust (Amanah). To fulfill this concept,
Amanah will determine the individual relationship with society. If an individual really understand the
concept of Amanah, the issue regarding the rights and responsibilities can be resolved.

3-  Wagfinvestment institutions (WII) are setup, mainly as Wagfs fund planners and managers .Each
WII operates one or more funds. Ministry of Wagfoversees these (WIIs), both through certified public
accountants and setting up an agency to regulate and assure their operations .Each WII shall be obliged
to invest fraction of its portfolio in its locality .This shall assure adequate regional growth and
development through dedicated investment.

4-  Once these WIIs are regulated by Awgaf Ministry, they may issue Wagf shares, Sukuk, etc., to
their respective WIIs locally and nationally. International organizations in the form of national WII
Associations regulate international Sukuk, Wagfshares and cross country investment. Once this rolls,
even international IWagfbanks will devise ways to exchange letter of credits (LCs), Sukkuk and other
Islamic financial securities at WIIs .

5-  WIF represents an important contribution and development to the Wagqf investment strategy by
offering conceptualization and complementary perspective for neglected investment process.

6- WIF is a new version of Wagqf investment style in an integrative work. This study constitutes a
beginning in terms of filling this void in the literature.

7-  WIF will play a major role in developing Wiqf investment strategy. It will be an innovative
investment product concept and an added value for market opportunities.

8- However, it may be noted that under certain circumstances WIF cannot be effective as one expected
in certain countries, due to mismanagement by practitioners and it is due to economic variables beyond
the control. Therefore, a sound economic climate is crucial element in getting the most out of this tool:

9- Itis hoped that, WII will gain a wider acceptance in the Waqf investment strategy with time. It is
also understood that once it is widely practiced then the process of "learning of it.

10- Opverall, it is hoped that the study findings and insights will be helpful to other researches in their
efforts to design strategies for Waqf financing.
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ABSTRACT

Sukuk market has been growing very fast in recent years. However,
because of the sukuk market problems, the potential of the market has
not been realized yet. One of these problems is the inactive, weak and
sluggish secondary market of sukuk. Because of the weak secondary
market, investors and issuers of sukuk cannot benefit from the
advantages of sukuk completely. In order to benefit from sukuk, sukuk
secondary market problems must be overcome and the secondary market
of sukuk must be active. In this regard, we researched the reasons of
weak sukuk secondary market by using a descriptive method in this
paper. We proposed some solutions to resolve the problem. If the
solution proposals can be put into practice, we think that sukuk
secondary and primary market will develop and parties of sukuk can take

advantages of sukuk more significantly.
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Introduction

Usage area of sukuk is quite wide. Sukuk can be an alternative source of fund for governments and
conventional institutions. On the other hand, sukuk is a basic investment and liquidity management
tool for Islamic banks and institutions whose investments must be Sharia compliant. Sukuk is used for
portfolio diversification for conventional institutions. If issuers such as governments and investors of
sukuk such as Islamic banks do not trade sukuk in the secondary market, not only issuers but also
investors of sukuk can be affected negatively. For example, low level of the secondary market of sukuk
makes sukuk issuing very expensive, and this expensive issuing costs can make issuers reluctant to issue
sukuk. On the other hand, if the secondary market is very weak, Islamic institutions which have limited
number of investment opportunities cannot manage liquidity thoroughly. So, investors and issuers of
sukuk can reach their objectives only if the secondary market of sukuk is very active.

The potential of the Sukuk market has not been realized yet because of the problems of sukuk market.
One of these problems is lack of an active secondary market of sukuk. There are a lot of reasons for the
weak secondary market of sukuk. These are a scarcity of sukuk supply, hold-to-maturity culture, Sharia
restrictions, lack of standardization, inadequate trading platforms, low level of sukuk rated and listed,
lack of primary sales to retail investors and lack of large and global Islamic banking institutions.

In order to benefit from advantages of sukuk, there must be an active secondary market. Therefore, we
proposed some solutions to achieve an active secondary market. These are more sovereign sukuk and
more standardization, more rated and listed sukuk, more issuance to retail investors and more global
and large Islamic banks.

If the proposals are taken into account, sukuk market can grow faster and consequently investors and
issuers can benefit more from the advantages of sukuk, because development of the primary and
secondary market of sukuk is interconnecting. And so, if the secondary market of sukuk develops, sukuk
market can develop completely.

The aim of this paper is to clarify secondary market of sukuk and its problems and to propose some
solutions to clear the hurdle of weak secondary market. The paper is the first study which clarifies
secondary market of sukuk problems and offers solutions.

The paper consists of three sections. In Section 1, we dwell on trading volume of sukuk. In section 2,
we introduce the reasons of the weak secondary market of sukuk. Finally, in Section 3, we propose some
solutions in order to overcome the weak secondary market problem.

1. Trading Volume of Sukuk

The secondary market of sukuk is sluggish and dull despite of increasing issuance of sukuk. Investors
(mostly institutional ones) prefer to hold sukuk to maturity rather than trade it. Thus, sukuk trading
volume has been very low over the course of many years. According to Graph 1, sukuk trading volume
(transaction number) is very low compared to conventional certificates. Number of sukuk traded is
1.198.891in 2014 and 1.068.892 in 2015. On the other hand, number of conventional certificates traded
is 9.996.076 in 2014 and 11.222.669 in 2015. Accordingly, number of sukuk/conventional certificates
traded is 11 percent in 2014 and 9 percent in 2015.

18 International Journal of Islamic Economics and Finance Studies



IJISEF

Graph 1: Number of Sukuk and Conventional Certificates in Khartoum Stock Exchange
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On the other hand, in Istanbul Stock Exchange (Borsa Istanbul), total debt instruments trading volume
reached at 10.267,2 billion of Turkish liras in 2015. However, sukuk trading volume is a small part of
the total debt instruments trading volume. In this regard, sukuk trading volume reached 1,34 billion
(0,0001 percent of total debt instruments trading volume) in 2015. And this indicates that sukuk trading
volume remained very low in 2015.

2. The Main Reasons of Weak Secondary Market

As one of the challenges of sukuk market, weak secondary market is a perennial problem for sukuk
market. There are a lot of reasons for this weak secondary market across the world. We try to clarify
these reasons below.

2.1. Sharia Restrictions

Sukuk is an Islamic financial instrument that complies with Sharia or Islamic law. For the purpose of
Sharia compliance, sukuk structures should abide by the prohibitions of the Islamic law such as gharar
and riba. Sukuk trading mechanisms must be Sharia compliant and therefore, trading of some sukuk
structures is not permissible in Sharia. These restrictions on tradability in the secondary market come
from a Sharia ruling by the Organization of Islamic Countries (OIC) Figh Council which states that “a
bond or note can be sold at a market price provided that the composition of the group of assets,
represented by the bond, consist of a majority of physical assets and financial rights, as compared to a
minority of cash and interpersonal debts.” (Igbal and Mirakhor, 2011:187). In this regard, in order to
be Sharia compliant, trading in sukuk cannot involve trading in debt, and instead sukuk must imply
ownership of a recognized asset (Al Elsheikh and Tanega, 2011:188). Trading of debt is Sharia
compliant when it doesn't generate profit (Abdo, 2014:94) and so, trading of debts and receivables
(without the underlying asset) for any value other than its par (face) value is not permissible in Sharia
law (Afshar, 2013:45). For tradability of sukuk in the secondary market in accordance with Sharia, sukuk
should represent a direct link with physical (underlying) assets, instead of denoting debt. Some scholars
accept assets as underlying sukuk structures, representing at least 33% of the of the face value of the
sukuk, and other scholars require between 51% and 70% to be physical assets (Alawi and Al-Quati,
2014:2; Linklaters, 2012:14).

In addition to restrictions on trading of debt, trading of sukuk in the secondary market must follow
these rules (Zin et al., 2011:473):

1. If sukuk are issued against specific assets (‘ayn) or services, then this issuance implies the sale of these
assets to the sukuk holders in return for cash based on current values of assets or services, and therefore
the sukuk becomes tradable.
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2. If sukuk are issued against described assets or services to be manufactured or constructed in the future
(mausuf fii zimmah), then this issuance implies the sale of these assets to the sukuk holders in return for
cash, and these sukuk are not tradable until the deliverability of assets or services.

3. If sukuk are not issued against assets or services, but for the purpose of utilizing the proceeds to acquire
some assets, then sukuk do not become tradable until the stage at which those assets or services are
purchased. This is because the sukuk up to that point represent liquid proceeds, i.e., cash money and
money cannot be sold against money unless the Shariah rules of sarf are observed.

4. If there is any mixture between ‘ayn and dayn then ‘ayn must dominate dayn in sukuk issuance.

Table 1: Tradability of Sukuk in the Secondary Market

Sukuk Type Tradability
Tjarah sukuk Negotiable/tradable completely at market price.
Salam sukuk Not tradable except at par value.

Tradable if funds converted into assets and before

Istisna sukuk
the sale to the orderer.

Tradable after purchasing the murabahah

Murabahah sukuk commodity and before selling it to the buyer.
Mudarabah, musharakah, Tradable at the market price after the commencement
and wakalah sukuk of the activity for which the funds raised.

Sources: Ayub (2007:408); Omar et. al. (2013:118); ISRA (2014:1-4).

If we adapt these rules into sukuk types, we can get Table 1. According to Table 1, ijarah sukuk is fully
negotiable/tradable, because its underlying asset is fully physical assets (Iqbal and Mirakhor, 2011:188).
On the other hand, salam sukuk is not tradable except par value, because in salam sukuk underlying
commodity is a debt owed by the seller. In other words, salam sukuk is a pure debt security and it is not
negotiable/tradable in the secondary market, because debt cannot be traded according to Sharia rules.
Istisna sukuk is not tradable during the construction period. It is tradable after construction period ends
or funds convert into assets and before the sale to the orderer. On the other hand, murabahah sukuk is
not tradable after delivery of murabaha commodity to the buyer. It is only tradable after purchasing the
murabahah commodity and before selling it to the buyer. Mudarabah, musharakah and wakalah sukuk
is tradable after the commencement of the activity for which the funds raised. It is clearly mentioned in
the AAOIFI Shariah Standards 17, Article 5/2/16 that “It is permissible to trade in mudarabah,
musharakah, and investment agency (wakalah) certificates after closing of subscription, allotment of
certificates and commencement of activity concerning assets and usufructs.” (ISRA, 2014:4).

Graph 2: Structural Break-Up of Global Sukuk Issuances (2016, %)
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Source: Reuters (2016:42).

According to Graph 2, sukuk structures which are subject to some rigid conditions to be tradable in
secondary market (murabaha, mudarabah, musharakah, and wakalah sukuk) constitute major part (71
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%) of sukuk structures issued in 2016. This indicates that Sharia restrictions which are about tradability
of sukuk affect sukuk market in 2016.

2.2, Hold-to-Maturity Culture

Sukuk is not a highly traded instrument because of hold-to-maturity routine. In sukuk secondary
market, investors prefer to buy the sukuk and hold it until maturity rather than trade (Alawi and Al-
Quati, 2014:3; El Qorchi, 2005; Cakir and Raei, 2007:4; Tolefat and Asutay, 2013:129; Abdo,
2014:94), because they know that if they sell the sukuk it will be difficult to find another one which has
similar quality to replace the one they sold (Bennett and Igbal, 2011:70; Cox, 2007:39; IFN, 2016;
Azzam, 2015; Cosgrave, 2014; Halim, 2012; Harvey and Cosgrave, 2012). The reason of this culture is
that given the scarcity of supply, Islamic institutions (particularly Islamic banks) have excess liquidity
and lack opportunity to invest money. And thus, sukuk become more attractive investment tool for these
Islamic institutions (Zaidi, 2008; Yean, 2009:12; Ayub, 2007:411). For example, about 40 per cent of
the issues are taken up by financial institutions (Ariff et al., 2012:214). On the other hand, due to a lack
of products in which to invest their money, Islamic financial institutions are finding it increasingly
difficult to manage short-term liquidity (Zaidi, 2008). Hence, they invest in sukuk increasingly. Not
only Islamic institutions but also conventional ones want to invest in sukuk (Alawi and Al-Quati,
2014:3). In this regard, conventional institutions invest in sukuk and so Islamic institutions have
difficulty in finding sukuk to invest (Harvey and Cosgrave, 2012:22).

Graph 2: Investor Base for Sukuks
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Source: Reuters (2013:130).

According to Graph 2, major investors of sukuk are large institutions. Sukuk’s main investors that
include Islamic banks, pension funds and takaful operators are long-term investors. They try to match
their funding structures (Ascarya and Yumanita, 2008:403). In conclusion, conventional or Islamic large,
long-term institutions need sukuk for investing or diversification, and so they hold sukuk to maturity

(Alawi and Al-Quati, 2014:3).
2.3. Scarcity of Supply

Although sukuk issuances have been increasing in recent years, it is not sufficient yet. Because of some
challenges in sukuk issuance, sukuk issuers shy away from issuing sukuk. First of the challenges is high
issuance costs. Sukuk structures require extensive and costly legal and religious advice, a lot of different
skills and resources to make it work (Yean, 2009:12). Hence, it takes a long time to issue sukuk. For
example, because of long advice and documentation procedures, recent IFC Al Hilal sukuk took three
years to be issued (Nanaeva, 2010:36). On the other hand, sukuk have higher yields than conventional
bonds, and so issuers do not want to pay more than conventional bonds. These challenges hinder the
potential issuances. For example, Canadian finance ministry spokesperson told that “A new conventional
product would likely lead to higher issuance cost. The increased cost would be inconsistent with our
objective of rising stable, low-cost funding to meet the government’s financial needs.” (Reuters, 2014a).

On the other hand, in many countries, there are not favorable legal and tax regulations in order to
support sukuk issuance (IFSB, 2016:19). Sukuk have a complex structure, hence it needs ownership and
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transfer of assets and a Special Purpose Entity (SPV), etc. Therefore, a restriction on SPV or transfer
and ownership of assets hinders issuers from issuing sukuk. For example, in Indonesia, by the Law No.
1 of 2004 Concerning State Treasury, it is restricted to transfer of state assets to third parties (Yean,
2009:6). Furthermore, in many GCC countries there are some problems about SPV and bankruptcy
laws (Nazar, 2011). On the other hand, sukuk needs special tax regulations, because issuance and
investment in sukuk open a road to a lot of taxes. Although legal, tax and regulatory frameworks of some
countries provide for a level playing field between sukuk and conventional bonds, some countries have
not adopted sukuk-specific legal and tax regulations yet (Mahmood, 2012; IFSB, 2016:19). Hence,

sukuk issuances have remained low for years.

Graph 3: Sukuk Demand Gap (Billion Dollars)
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According to Graph 3, we can see a shortage of supply vis-a-vis sukuk demand. In every year, sukuk
demand exceeds supply. For example, in 2008, demand surplus is $ 41,7 billion, and in 2012 it reached
$ 139,2 billion. Although in 2013 and 2014, sukuk demand surplus started to decline, afterwards it
started to increase again. And according to Graph 3, it is not expected that demand surplus will decrease
in the near future.

2.4. Lack of Standardization

The lack of standardization is a major impediment to further development of sukuk market (Al-Sayed,
2013:71; CAIA, 2014; Mahmoud, 2016), because the lack of standardization in documentation and
Sharia interpretations makes issuance costs of sukuk structures higher than conventional bonds (Al-
Sayed, 2013:73; Nanaeva, 2010:35; McAughtry, n.d.; Mohieldin, 2012; Standard and Poor’s, 2010:6-
7). And so, higher costs make sukuk issuances disadvantageous. Hence, the lack of standardization
hinders sukuk supply growth and sukuk market development (Muhammad and Alvi, 2010). On the
other hand, the lack of standardization in sukuk increases uncertainty among industry players (Amundi,
2012). Lastly, the lack of standardization in sukuk makes a secondary market of sukuk weak (Papazian,
2008:21; IFSB, 2015:21).

The lack of standardization in documentation and interpretations across jurisdictions makes the
secondary market of sukuk sluggish and dull, because structures that are deemed acceptable in one
market may not be equally accepted in another jurisdiction. The most frequently cited example of this
divergence in interpretation is the difference between structures that are considered tradable in Malaysia
and those that can be traded in most Gulf countries (Bennett and Igbal, 2011:71). In this regard, some
Gulf-based Sharia scholars have rejected certain structures used in Asia, a region that has proven to be
more flexible in its transactions. For instance, Gulf scholars do not accept the debt based contracts as
tradable, and hence transactions involving the purchase and sale of debt contracts in secondary markets
are permissible only in Malaysia.
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Table 2: Tradability of Sukuk in Different Jurisdictions

Sukuk Type Tradability
Murabahah Sukuk are only tradable under Malaysian rules.
Bai Bithamin Al Ajil Sukuk are only tradable under Malaysian rules

Depending on the underlying asset, these sukuk
are tradable. In Malaysia, the underlying asset
may be a permissible debt from such as

a murabahah receivable.

Musharakah

Depending on the underlying asset, these sukuk
are tradable. In Malaysia, the underlying asset
may be permissible debt from such as a
murabahah receivable.

Wakalah

Tjarah Sukuk are universally tradable.

Source: Laldin (n.d.); Thomas (2007).
According to Table 2, there are a lot of sukuk types that can be tradable only in Malaysia. Hence, these

sukuk types cannot be tradable in other jurisdictions as Gulf countries. This creates market segmentation
regarding secondary market of sukuk (Kusuma and Silva, 2014:9). On the other hand, different
interpretations related to tradability of sukuk affect the cross-border trading of sukuk negatively (Halim,
2012). Thus, investors try to buy and trade sukuk only in their own jurisdiction (Ahmed, 2007). As a

consequence of this problem, sukuk trading cannot achieve a global dimension.

Standardization is the key to the further development of the secondary market of sukuk market (ADB,
2014:43; Jobst at. al., 2008:11; Papazian, 2008:222), because greater standardization not only enhances
the valuation and efficient pricing of sukuk (Jobst at. al.., 2008:11) but also increases global trading of
sukuk. We expect that greater standardization will make the investors trade sukuk globally.

2.5. Inadequate Trading Platforms

One of the factors hindering secondary market trading is the lack of well- developed and global sukuk
trading platforms for active trading (Najeeb et al., 2014). Trading platforms is a key contributory factor
in the active secondary market. But, sukuk trading platforms are not well developed in all countries.
Hence, investors have some problems about finding adequate trading platforms. On the other hand,
trading platforms have their local restrictions. In this regard, there is a lack of standardization in sukuk
trading platforms (E&Y, 2012). For example, investors cannot trade debt based sukuk in the trading
platforms in GCC countries.

Table 3: Sufficiency of Sukuk Trading Platforms

Category Dubai Kuala Lumpur | Riyadh Doha London Manama
Secondary Well

Sukuk Trading | Adequate Adequate | Adequate | Adequate | Adequate
Platfors Developed

Source: Deloitte (2015:17-47).

According to Table 3, sukuk trading platforms are adequate in some countries. In Malaysia, the trading
platform is well developed. But the problem is that in many countries there is not any well-developed
and global trading platform. For example, secondary sukuk market trading platforms in GCC are
limited, present only in Bahrain, Dubai and Saudi Arabia (Creek, 2012). On the other hand, even in
Malaysia sukuk trading platform has not got a global dimension. Hence, so as to achieve increasing
supply and active trading in sukuk, there is a need for well-developed and global trading platforms
(Vollmer, 2012; Follak, 2011; Al Maraj, 2005).
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2.5. Low Level of Sukuk Rated

Rating is a major need to achieve an active secondary market of sukuk. In this regard, to achieve
widespread trading, sukuk will have to be rated by international rating agencies. At present, however, it
is difficult to obtain ratings from major international rating agencies (McMillen, 2007:431). On the
other hand, high fees of credit rating agencies usually mean that they are too expensive for issuers (ADB,
2014:42). This makes issuers shy from obtaining ratings from global credit rating agencies.

For the purpose of the active secondary market, sukuk must be rated, because investors need better
pricing mechanism and baseline information with which to make an investment decision and to trade
in the secondary market (Eldred, 2011). In this respect, ratings are a useful tool to price the security for
secondary market trading (Rabindranath and Parthapratim, 2010:3). Thus, obtaining rating enables
better pricing mechanism for the investors (IFSB, 2016:19). Given that complexity and obscurity of
sukuk structures, investors need rated sukuks, because rated sukuk structures give investors some
confidence to invest in and trade sukuk (Grene, 2012). On the other hand, the investment policies of
most of the institutional investors such as funds require an investment grade rating as a minimum
acceptable level for security to be considered for investment (Rabindranath and Parthapratim, 2010:3).
Hence, sukuk needs to be rated for the active secondary market. However, only a few sukuk have ratings
in sukuk market.

Graph 4: Global Sukuk Historical Trend Breakdown By Rating (2008 YTD-Q3 2014)
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According to Graph 4, nearly half of the sukuk issued is unrated. For example, in 2008 only 128 sukuk
issuances are rated by rating agencies and 114 of total sukuk issued are unrated. In 2009, rated sukuk
number decreased, but between 2010 and 2012, in parallel with increased sukuk issuance number, rated
sukuk number increased significantly. However, between 2010 and 2012, unrated/rated sukuk ratio
decreased slightly, and in 2014 the ratio decreased significantly. Graph 4 shows that with regard to
sukuk rating, there is not a fertile environment for sukuk trading.

2.6. Low Level of Sukuk Listed

Low level of sukuk listed on global stock exchanges is another reason of weak secondary market of sukuk
(Al-Amine, 2012:80). A listing of sukuk gives access to a diverse pool of fixed income investors (ICD,
2016), generates investor demand and facilitate further liquidity and trading (Papazian, 2008:216-217).
Listing of sukuk increases visibility of sukuk. Hence, listed sukuk attracts more investors in the secondary
market. Namely, many fund managers and other institutional investors are required by mandate to select
listed securities for a certain percentage of their holdings (Ali, 2014:85).
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Graph 5: Number of Sukuk Listed on London Stock Exchange

900 834 309
800 763 299

m Number
700 of Sukuk
600 546 Listed
500 431
400 339
300 270 - Number
200 | of Sukuk

Issued
100 +1g 20 31 37 49 49 53 57
2009 2010 2011 2012 2013 2014 2015 2016*

Source: Reuters, (2016:27); Statista (2017).
*Number of sukuk issued in 2016 represents Q3-2016 values.

According to Graph 5, only a small number of sukuk issued is listed in London Stock Exchange, a
leading and global stock exchange in the world. For example, in 2009 there are 270 sukuk issued but
only18 sukuk listed on London Exchange. In 2009, listed/issued sukuk ratio is 6 percent. In the years
that followed, we can see the increasing number of listed sukuk. However, in 2015, listed/issued sukuk
ratio is only 7 percent. Graph 5 shows that in order to have an active secondary market of sukuk, more
sukuk must be listed on global and standard stock exchanges.

2.7. Inadequate Retail Investors

Institutional investors (mainly Islamic banks) who are prone to buy sukuk and hold to maturity dominate
in the primary market. Their appetite for either selling or buying in the secondary market is limited.
Institutional investors, mainly Islamic banks have very limited instrument to invest and manage the
liquidity. On the other hand, conventional institutional investors want portfolio diversification and
hence they want to invest in sukuk too. Given the scarcity of supply of sukuk, these institutional investors
do not want to trade sukuk in the secondary market. Therefore, sukuk secondary market volume is very
weak.

Graph 6: Investor Base for Selected Sukuk (%)
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According to Graph 6, banks dominate in sukuk primary market. Banks buy more than %50 of issued
sukuk in Turkey, Qatar and Dubai. On the other hand, funds and insurance companies buy a substantial
part of sukuk primary sales. Central banks and governments buy small part of sukuk. Retail investors (in
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other investor on Graph 6) share very limited part of primary sales. There reason behind this result is
that in many countries there is not primary sales of sukuk to retail investors.

Table 4: Primary Sales of Sukuk to Retail Investors

Category Dubai Kuala Lumpur | Riyadh Doha London Manama
gﬂﬁiri,osl?:aﬁf Not Well Not Not Not Adequate
Tnvestors Available | Developed Available | Available | Available

Source: Deloitte (2015).

Similarly, in the world, sukuk is sold to institutional investors only. According to Table 4, many
countries do not sell sukuk to retail investors. For example, in Dubai, Doha, and London there is not a
primary sale to retail investors. Therefore, generally, in many countries, there is a sale to only
institutional investors. As traditional sukuk investors, many institutional investors, especially Islamic
banks prefer to hold to maturity structure because of few investment alternatives they have (Schoon,
2011:138). Therefore, sukuk secondary market is weak globally.

2.8. Lack of Global International Islamic Banks

One of the reasons of the weak secondary market is lack of global international Islamic banks. In this
regard, there are very few Islamic banks which are bookrunner, lead arranger or market maker, etc. So,
it is noticeable that in all international and big sukuk issuances, conventional banks take the role of lead
arrangers and book runners of sukuk while Islamic banks provide support to the issuance through
distribution in their respective domestic markets (Azzam, 2015). For example, in Islamic industry
globally the biggest bookrunner is a conventional bank, HSBC. On the other hand, between 1996 and
2009, there are only two Islamic banks in the top ten lead arrangers. Islamic banks are in the eighth and
ninth ranks (Nanaeva, 2010:34). These indicators show the absence of a large global Islamic banks.

Lack of global international Islamic banks and the absence of dedicated traders providing bid/ask prices
on a continuous basis is another constraint to deeper secondary sukuk markets (Azzam, 2015). In
Reuters (2016:100) survey, it is indicated that two big reasons which are the most sukuk tradability and
liquidity setbacks are lack of global international Islamic banks with the same network such as the large
multinational financial institutions and lack of dedicated traders that provide tradable prices. So, there

is a huge need for large global Islamic banks and dedicated traders.
3. Solution Proposals

The weak secondary market is a big problem to be solved in sukuk market, because sukuk primary and
secondary market support each other. Therefore, the development of a secondary market is important
and essential to the development of a primary market (Igbal and Mirakhor, 2011:130). Therefore,
solving the problems of the secondary market will develop primary market and this will, in turn, develop
the secondary market of sukuk. In this respect, we propose some solutions to secondary market problems
below.

3.1. More Sovereign Sukuk

Although the active secondary market is the aim of some governments such as Turkey (Undersecreteriat
of Treasury, 2016:44), secondary market of sukuk is still very weak and sluggish. One of the reasons of
weak secondary market is lack of sufficient sukuk supply. On the other hand, weak secondary market
has a lot of negative consequences such as sukuk price distortion and high yields over conventional
bonds. Because of these negative consequences, issuers can shy away from sukuk market. Hence, reasons
and consequences of weak secondary market can get into a vicious circle (Ulusoy and Ela, 2016:63). In
order to break this vicious circle sukuk market need more sukuk issuance. In this regard, sovereign issuers
should open the sukuk door for conventional issuers. Only sovereign issuances can generate benchmark
yield for conventional issuances. If governments issue more types of sukuk, conventional issuers can use
the benchmark yield and issue sukuk more easily. But, in practice, many governments have no regulation
(tax, leasing, etc.) about sukuk offering. Hence, many governments cannot issue sukuk other than ijarah
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sukuk. For example, in Turkey tax regulations is related to ijarah sukuk and although legislations allow
issuing other types of sukuk, tax legislations do not give support to other types of sukuk. On the other
hand, some countries do not have legislation that allows issuing sukuk. For example, Jordan’s leasing
law indicates that the sale and leaseback structure, which is a commonly used ijarah, is not allowed (ICD,
2017). In order to increase the volume of sukuk supply, governments should issue more and various
types of sukuk. If so, not only the sovereign issuance but also the conventional one will increase
substantially, because as more sukuks are issued, investors may be tempted to trade sukuks so as to
generate greater returns on capital invested and to create liquidity (Lovells, 2014:8). In this regard, as
more issues come to market there will be different opportunities for investors to choose from, and the
culture of buy and hold will fade out soon (Al-Amine, 2012:80).

Although sovereign sukuk issuances creates benchmarks for conventional issues some challenges in
sukuk market must be took on. One of the challenges which cause low sukuk issuance rate is high
issuance cost. As a complex and Sharia compliant instrument sukuk must be evaluated by the Sharia
boards. Given that two different boards can evaluate sukuk in a different way and this may cause extra
costs, a central Sharia board in countries which have Islamic finance service may be a solution to high
Sharia related costs and different opinions of different Sharia boards.

3.2. Standardization

Standardization in sukuk and sukuk trading platforms is a big necessity so as to reach an active secondary
market. But, the lack of standardization in documentation and sukuk structures affects global sukuk
trading negatively. Because of lack of standardization in sukuk market, some types of sukuk can be
traded only in Malaysia. For example, murabaha sukuk and Bai Bithamin Al Ajil sukuk are only tradable
in Malaysia (Thomas, 2007). In this regard, different interpretations on Sharia allowance of sukuk create
segmentation in markets (Kusuma and Silva, 2014:9). As the sukuk investors are confused about which
sukuk structure is Sharia compliant (Rohmatunnisa, 2008:2), they try to buy and trade sukuk in their
local markets (Ahmed, 2007). On the other hand, sukuk trading platforms are not adequate and
standardized. In this regard, standardization in sukuk and sukuk trading platforms can make secondary
market of sukuk very active.

Standardization in sukuk market can be ensured by strong regulatory institutions which have an impact
upon countries. In practice there are many regulatory institutions such as Accounting and Auditing
Organization for Islamic Financial Institutions (AAOIFI) but not all countries which have Islamic
finance services adopt AAOFT standards (Hamdan, 2010). Hence, it is an urgent need to exchange ideas
in Islamic countries to standardize the rules. Lastly, constitution of a central Regulatory Institution may
be a solution to standardization problem in secondary market practice.

3.3. More Rated and Listed Sukuk

Number of rated and listed sukuk is very low although issuance of sukuk has been increasing recently.
The reason of scarcity of rated and listed sukuk is that some issuers can be seen secure by investors. On
the other hand, some countries do not consider rating and listing of sukuk necessary. For example,
Malaysia revised the guidelines of sukuk. One of the main revision is the transferability and tradability
of unrated sukuk (Saleh, 2014). Therefore, sukuk rating and the listing level are very low although listing
and rating of sukuk help secondary market of sukuk. In order to increase the level of sukuk traded in the
secondary market, more sukuk should be rated and listed.

3.4. More Issuance to Retail Investors

Globally, sukuk is sold to institutional investors who hold sukuk to maturity. As a result, the level of
activity in the secondary market is low, which, in turn, reduces liquidity and also increases transaction
costs by way of high bid-ask prices. The problem can be overcome by developing a market for retail
investors (Igbal and Mirakhor, 2011:201; Cizakca, 2011:172). Therefore, sukuk should be sold to retail

investors too.
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3.5. Global International Islamic Banks

There is a huge need for global Islamic banks to achieve an active secondary market of sukuk. In this
respect, Islamic banks need to have a professional staff and to expand their experience in the secondary
market of sukuk. Bambang Brodjonegoro, Indonesia’s finance minister, recently said that the
establishment of a new Islamic infrastructure bank — between Saudi Arabia, Turkey, Indonesia and the

IDB — will be able to support the secondary market (IFN, 2016).

Apart from these, structural changes need to be introduced- for example, market makers need to be
appointed to create liquidity. Another alternative would be to have quotes at which market makers would
buy an issue; this information should be posted by specially appointed brokers and dealers (Ariff vd.,
2012:214).

3.6. More Well-Known Sukuk

Sukuk as a new and complex instrument is not well known by the investors yet. Lack of awareness about
sukuk and its benefits deters potential issuers from issuing sukuk (Deloitte, n.d.:17). On the other hand,
sukuk must be more transparent and must be in different platforms which supply information about
sukuk prices etc. such as Bloomberg and Reuters platforms. In doing so, sukuk may be more popular in
retail and institutional investors. High awareness of sukuk can also attract more issuers from Europe and
Asia. Hence, awareness of sukuk can help to get out of vicious circle in secondary market of sukuk. On
the other hand, governments must support secondary market by using different methods. For example,
primary dealer system for sukuk is an urgent need to solve illiquidity problem of sukuk secondary market.

Conclusion

Sukuk is a very useful instrument for issuers and investors. Sukuk can be used for portfolio or fund
resource diversification and liquidity management. On the other hand, given that Islamic finance
methods are very limited, sukuk is a big change for Islamic institutions. However, in order to take the
advantages of sukuk, the primary and secondary market of sukuk must be very active. But, in reality,
sukuk secondary market is very weak and sluggish, so weak secondary market hinders the growth of
sukuk market completely. In this regard, secondary market of sukuk must be developed.

Secondary market of sukuk is weak because of the scarcity of sukuk supply, hold-to-maturity culture,
Sharia restrictions, lack of standardization, inadequate trading platforms, low level of sukuk rated and
listed, lack of primary sales of sukuk to retail investors and lack of large and global Islamic banking
institutions. These sukuk problems hinder the growth of the secondary market of sukuk and so, it cannot
be benefited from sukuk entirely.

In order to benefit from sukuk, we proposed some solutions. These are more sovereign sukuk and more
standardization, more rated and listed sukuk, more issuance to retail investors and more global and large
Islamic banks.

If the proposals we recommend can be put into practice, investors and issuers of sukuk can take
advantages of sukuk extensively. For example, with the active secondary market, sukuk cost (coupon rate
for example) can decrease, and so the issuance of sukuk can increase, and Islamic institutions can use
sukuk more for liquidity management and fund raising. In this regard, in order to develop sukuk market
and Islamic finance in general, the problems of sukuk market must be resolved.
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ABSTRACT

Western originated economic theory suggests that homo economicus
individuals have unlimited needs and they are insatiable. In ordinal
utility theorem as human consume more they will capture higher total
utility. There is no limit in consuming goods or services for rational
individuals except their budgets. However, in reality if individuals
consume more than optimal level they will suffer. Holy Quran and
Islamic rules advises households to use only necessary amount of goods.
Individuals should spend for necessary amount of goods. The rest of
their budget should be spent in the way of ALLAH. Indifference curve
approach can’t explain the situation in which individuals consume excess
amount of goods. Zakat and institution alms are not located in western
originated economic theory. In this study we use new tools to explain
individuals will suffer from excess amount of consumption. Bliss point
and indifference circles are used in our approach and by the help of these
tools we can explain Zakat and institution alms. So this will contribute

to develop Islamic economic theory.

This is the extended and revised version of the paper with the name of “Israf ve Tiketici
Dengesine Yeni Bir Yaklagim” that was presented in International Congress on Political, Economic
and Social Studies.
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Introduction

Economic theory is affected from the philosophy of Europe because it is developed by the contributions
of European or American originated economists. Homoeconomicus individual is located in the center
of economic theory. According to economic theory, as individual considers about his/her benefit this
will also increase the benefit of society. The more Homoeconomicus individual consume, the more total
utility will be obtained. The consumption of goods and the benefit to be obtained by rational individual
are examined by the approach of the indifference curves. As the indifference curves shift to the right the
individual gains more benefit. In other words as people increase the amount of goods they consume their
wealth will be increased (Hatirli, 2014:141; Unsal, 2012:174). However, if every individual consumes
more than a certain amount, they will suffer from it, the benefit will decrease. Ordinal utility theory can
not explain the decrease in total utility.

It is also forbidden to waste as much as stinginess in Islamic religion. Individual must consume as much
as he needs and should avoid luxury consumption (Chapra, 2002:141). The rest should be given as Zakat
(one of the five pillars of Islam) and/or shared with the surrounding individuals (relatives, neighbors
etc.) so that they can benefit from sharing according to Islamic religion. Muslims must spend as much
as their needs and share as much as they can; should not sleep when his neighbor is hungry. This
behavior is not compatible with the characteristics of Homoeconomicus. In Islamic economics,
Homoislamicus individual who obeys the rules of Islam is assumed (Dilek et.al, 2017). Homoislamicus
individual intend to maximize total utility of society instead of his/her utility. Tabakoglu (2013:293)
argues that capitalism, that is, western-originated economic theory, has an unlimited human type of
consumption ambition. In the study of Dilek (2016), the consumption balance of the individuals with a
bliss point was handled by the approach of the indifference circles.

In our study we develop the study of Dilek (2016) and try to establish mathematical basis. By this way,
we will try to contribute to the development of the theory Islamic economy by eliminating the lack of
Islamic institutions such as zakat and charity in the analysis of indifference curves. In first section we
aim at understanding consumer preferences of homoislamicus individual. Then we construct a new
consumption model by using new tools such as indifference circles and bliss point.

1. Consumer Preferences

Rational consumers have to choose goods and consumption amounts of these goods. In this section we
will consider the preferences of consumers among these options.

Assumption 1.1: Consumers are rational such as in consumption theory of western originated
economics. However, they are behaving harmonious to the two primary sources of Islam, Qur'an and
Sunnah. They are behaving harmonious to the rules of Islam. Consumers make decisions in a way that
they will maximize their utility.

“It is He Who produceth gardens, with trellises and without, and dates, and tilth with
produce of all kinds, and olives and pomegranates, similar (in kind) and different (in
variety): eat of their fruit in their season, but render the dues that are proper on the
day that the harvest is gathered. But waste not by excess: for Allah loveth not the
wasters.” (Al Ana’am, 141).

Rationality of Muslim consumers are some different from rationality of Homo Economicus. Because
Muslim consumers have two goals which are maximization of both their own total utility and society’s
utility. Homoeconomicus cares about only his/her utility (Kahf, 1988:39). Islam is not against the
rational behavior of people for their own profit (Zaim, 1992:53). However, after Muslim aims
maximization of his/her utility they care about the utility of neighbors and his/her environment. The
famous hadith of Prophet Mohammad says that “A man is not a believer who fills his stomach while his
neighbor is hungry”. Man will get reward of his action about his utility in the world and about
environments utility in the hereafter (Chapra, 2002:105-106; Kahf, 1988:40). So, rational consumer
both works for the world and hereafter. In the first step rational consumers try to maximize their own
utility and get reward in the world. In the second step they care about the utility of environment and by
this way they try to get reward in hereafter.
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Assumption 1.2: Consumers meet two kinds of goods such as X and Y. Different amount of
consumption of these goods are shown with good bundles such as zi=(XY;). All good bundles are
elements of Z={z1,25,7;........ 2.} set that has n number of elements. Mathematically we can show it by
Y z€Z. The possible values of X and Y goods can take possible numbers that are elements of X* and Y*.
So it will be x;€X* and y:€Y". The amounts of goods can not take negative numbers. Because of this
reason for every value of xi€X" and yi€Y", it will be x>0 and y;>0. Thus, we assume that X and Y goods
are not luxury goods but they are goods which meet needs of individuals. Islam condemns individuals
who waste their money on luxury goods (Mevdudi, 2014:111; Zaim, 1992:70).

“O Children of Adam! wear your beautiful apparel at every time and place of prayer:
eat and drink: But waste not by excess, for Allah loveth not the wasters.” (Al-Araf,
31).

Also contrary to western originated economic theory (Ebusuud, 1983:13-14) we assume that All goods
are Halal. For example; we are not studying about wine, pork, cigarettes.

Definition 1.1 (Preference relation): Consumer uses preference relation during benchmarking which
good bundle is beneficial for him/her. If z; good bundle is more beneficial than good bundle z; then we
can show it by zi>z;. In this situation consumer will prefer z; good bundle but not prefer z; good bundle.
We call this as preference relation. Preference Relation can be strong or weak. If z good bundle is strictly
better than good bundle z; then we will call this relation as strong relation. But if z; good bundle is at
least as good as bundle z; then there will be weak relation and we show this situation as zi2z;. Sometimes
consumers can not prefer any of bundles to another. Both good bundles are equal for consumers and
this will be shown as zi=z;.

Definition 1.2: Preference relations should possess completeness and transivity because consumers are
rational. As we mention before, consumers try to maximize their own utility, profit in first step.

Completeness: For rational consumer z;>z; or z>z; or zi=z; is valid. There is no other choice. Consumer
will chose best good bundle for him/her.

Transivity: We assume that we have 3 different good bundles such as z£€Z, z€Z ve z€Z. If z:>z and
727 is valid for rational consumer then it should be z2zx. Similar to this if zi~z; and z=~z is valid then
it should be zi=z.

Definition 1.3: The function which represents preference relation is called as utility function. If zi>z; is
true then the function which represents U(z;)2U(z) is called as utility function.

2. Bliss Point

In the first section we investigated how rational consumers can chose best good bundle for them. In this
section we will focus on their goal. Mathematical definitions will be done and searched that was studied

by Dilek (2016).

Assumption 1.2: There is always best good bundle for consumer such as z; = (X,,Y;). In other words for
every z€Z, we always have z; that possess z2z; and U(z)2U(z). Shortly, consumer will maximize his
utility by consuming X; amount of good X and Y; amount of good Y. We call the point z = (X,Y3) as
bliss point.

In reality, bliss point is an equilibrium that provides wealth by mechanisms which satisfies needs and
prevents waste in the study of Orman et.al (1987:33). In Islamic economics, consumers should not
neither waste by excess nor scrimp (Mevdudi, 2014:111). Bliss point is a subjective concept. It can vary
from person to person. Bliss point of a person who likes much good X according to good Y is different
from others. Bliss point of rich person is different from the bliss point of poor person. Armagan
(2005:134) revealed that the wealth of the rich and that of the poor are different from each other. There

are many subjective reasons that effect bliss point.

Proposition 1.1: If there exists z€Z and z€Z good bundles such as |z-z|=|z-z| when 7 is bliss point
then z and z. good bundles are equally beneficial for consumers and z=z relation is valid. U(z;)=U(z\)
equality is valid. As consumption amounts approaches z; bliss point the utility of consumer increases.
The amount of consumption which is at equal distances to bliss point provides equal benefit to
consumers. Though one of the good bundles can contain more goods than other bundles, this is not
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important for consumer. The only important thing is proximity to bliss point, not the quantity of goods
it contains. Therefore, for the rational consumer, the goal is to reach the closest bundle to bliss point, to
reach as close as possible to the bliss point.

3. Indifference Circles

For rational consumers the first priority is to reach the bliss point. But what happens if consumers can
not consume as much as the goods contained by bliss point? In this case what can be said about the
utility of the consumer? We will give answer to the questions by using indifference circles.

Definition 1.4 The points which are at equal distance to bliss point will be on the same circle. All points
on the circle are about a radius to the bliss point. This circle is called as indifference circles. Therefore,
every point on these circles includes goods that benefit consumers equally. Consumers will not choose
any of these good bundles to another. The circle which has z; center and radius r is denoted by C; (z,r).
r’=(X=X)?+(Y -Y,)*.

This indifference Ci(z;,r) circle is represented by in mathematical form. It is

— 2 — —_ ) 2
possible to show this circle in the form of Y=Yiryr=(X=X) . As the radius increases, the distance

of points on the circle to the bliss point increases. So the benefit of consumer is reduced.

Axiom 1.1: If 7€Ci(z,r) and z€Ci(z,r) then U(z)=U(z). This is the difference of our approach from
indifference curve analysis. According to indifference curve analysis as consumer uses more, good
consumer gets higher utility. However, in our analysis the important thing is the proximity to bliss point.
Z; good bundle can include higher amount of both good X and good Y than z.. But distance to bliss
point of both good bundles z; and z is equal and therefore U(z)=U(z) equality will be provided. We
can see bliss point in Graph 1.

Graph 1. Bliss Point and Indifference Curve.
Good Y

Zy

Good X

In Graph 1 we can see indifference circle Ci(z;,r). There exist good bundles of z and zr. Mathematically,
7€Ci(z,r) and z€Ci(z,r) is valid. It can be seen that the position of good bundle z is higher than that
of good bundle z. This means that z. good bundle contains higher amount of good X and good Y
according to good bundle z;. In other words, it is xi>X; and yi>y;. According to the indifference curves
approach, z good bundle is more preferable than z; good bundle for consumer. However, in difference
curve approach two good bundles are equally preferable.

Proposition 1.2 Let zi be bliss point and there exist n indifference curve such as Ci(z;,r1), Ca(z;,12),. ... ,
Cu(zpr). If min{(r, 1a,....., ra)}= 1, the bundles that are on the indifference circle Ci(z,r;) are more
preferable than the bundles on other circles.

36 International Journal of Islamic Economics and Finance Studies



IJISEF

Graph 2. Indifference Circles Path.

Good Y,

Good X

In Graph 2 we have indifference circles which have center of zi. There are z; and z; good bundles on the
innermost circle; there is a good bundle z; on the next circle and a good bundle z, on the outermost
circle. Good bundles 7z and zx are equally beneficial for consumer because they are on the same
indifference circle. Also good bundles z; and z are on the innermost circle, because of that reason they
are the most preferable alternatives. Good bundle z., is on the outermost circle and because of that reason
Zm 1s the least preferable alternative for consumer.

Proof’ Assume that there are z€Ci(z,r1) and z€Cy(z,1,). In this case let ro>r1 be. Both indifference
circles have the same center z and bliss point is the same. Circle Cy(z,r;) with a larger radius is further
away from the center. Therefore good bundles in Cx(z;,r2) is farther away from the bliss point and is less

preferred.

Proposition 1.3: Radius represents provided utility by consumer in reality. If z;€Ci(,0) is valid z will be
equal to z; and z=z;. In this case z; is the bliss point z;. As this radius gets higher, it gets away to the bliss
point and the benefit of the consumer decreases.

Proof. In mathematically the circle with a zero radius is a point in reality. This point is the bliss point
Zi.

4. Budget of Consumer

The priority of consumer is to reach bliss point. However, consumers can not reach bliss point everytime
or after rational consumer reaches bliss point he will evaluate the rest of his/her budget on different ways
such as zakat or alms. In this part we will study on budget line and try to explain how consumers make
decisions according to this line.

Definition 1.5: With 2 goods world let price of good X be Py and price of good Y be P,. Budget of
consumers are represented by P, X+P,Y=W equation (W: consumer income). This equation is a line
with negative slope (-P.,/Py) in two axis system. They consume all of his/her budget for good bundles
which are on the budget line. This line shows good bundles that a consumer can afford to buy with a
given income. Consumers only pay a part of their income for good bundles which are on leftward
direction of budget line. But they have not enough sources to reach rightward of budget line. Budget
line is the same line in indifference curve approach.

Proposition 1.4 When consumer budget is W; and bliss point of consumer is zi(Xx,Yi) €W such that
Wi<W; the most preferable good bundle is zi. Consumer uses Xy amount of good X and Yy amount of
good Y. But he still has some money to spend.

Proof ' We can prove this by using geometry and to this aim let analyze Graph 3.

In Graph 3, budget constraint Wj line and bliss point zx is shown. Wk line which is always Wi<W; ,
should have the same slope with W; and constant coefficient should be smaller than the coefficient of

W;. We draw a line that passes through the point that shows zx good bundle. As we see in Graph 3, the
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expenditure that is paid for every good bundle in W; budget line is bigger than the expenditure of z
good bundle. If consumer is rational, he/she will always chose zx which provide maximum utility to
him/her. Although consumer reaches maximum level of utility he still has some money to spend. This
will provide opportunity to give zakat, alms without losing utility.

Graph 3. Consumption Equilibrium.
Good Y

Zk

” W, Good X

Perhaps consume wants to use all of his/her budget. In this situation consumer will consume z. good
bundle which is on the W budget line and on indifference circle Ci(z,r). However if he/she chose to
behave like this, he/she will be in a worse situation U(zi)> U(z.). Rational consumer will reject it.
Wastage is the expenditure of the facilities to the useless places. Orman et.al (1987:33) evaluates useless
spending, fashion, smoking, drinking, delightful poisoners etc. as wastage. Armagan (2005:133) defines
wastage as the use of opportunities in useless places and sees them as the opposite of economics.
Mawdudi (2014:207) stated that one of the three characteristics of wastes is to spend for himself or
someone else’s unnatural luxury demands, violating or forcing his means to the reasonable roads and

the middle borders. Wastage is forbidden in Islamic religion (Chapra, 2002:104; Eskicioglu, 1999:18).

“And render to the kindred their due rights, as (also) to those in want, and to the
wayfarer: But squander not (your wealth) in the manner of a spendthrift. Verily
spendthrifts are brothers of the Satans; and the Satan is to his Lord (himself)
ungrateful.” (Al- Isra, 26,27).

So consuming any good bundle in Wj instead of z is wastage. Such a preference will reduce utility of
consumer. We can see such preference in Graph 4.

Graph 4. Irrrational Preference
Good Y

Good X

Consuming more amounts of good means spending more money. If consumer gain same utility by using
more amounts this will be irrational. We can analyze indifference circle by dividing it into four parts.
The first part is rational section which is located on southwest of circle. Because, consumers gain the
same utility by consuming less goods in first section according to other sections in most cases. Second
and third sections are uncertainty areas. Because in some cases good bundles in second or third section
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can include less amount of goods according to good bundles in first section. Fourth section is irrational
section because good bundles in fourth section always include more amounts of goods according to good
bundles in first section.

Graph 5. Sections of Indifference Circles

II1 / vV
IK II

Proposition 1.4 reflects the difference of our approach from the classical indifference curve approach.
According to the indifference curve approach, the consumer equilibrium will always occur in one of the
good bundles on Wj. However, according to indifference circle approach, there is a possibility that the
consumer’s equilibrium will occur somewhere below the indifference curve. Consumer can not always
maximize his/her utility by consuming all of his/her budget. For instance, normal consumer can be fed
by eating 3 meals a day. If you eat 4 or more meals a day, you will get fat and have some troubles with

your health.

GoodY
A

>
Good X

After consumer eat the amount of meals that will maximize his/her utility, he can give alms, zakat with
the rest of his/her budget and help people in environment. Holy Quran says that after having spent the
money on the consumer’s own personal needs at a reasonable level, consumers should use the rest of

their money in the form of zakat, alms etc. (Mevdudi, 2014:112; En-Neccar, 1978:67).
Zakat is one of the main pillars of Islam (Ebusuud, 1983:33). By using our approach we can define the

institutions such as social assistance and zakat, which are neglected in western economic theory.

Proposition 1.5: If consumer budget is W; and bliss point is zi(Xi, Yi)EWi such that Wi<W, the most
preferable good bundle is on the point in which Ci(z,r) circle is tangent to W; budget line.

Proof: This time bliss point is on the W budget line which is right upward of W;. For any good bundle
which is on Wy, consumer will spend more than any good bundle which is on W;. In other words,
consumer has not enough sources to buy good bundle in bliss point. Islam religion forbids Muslims’
expenditures exceed their income and begging (Mevdudi, 2014:158; Zaim, 1992:72). In this case it can
be seen that the equilibrium will exist in the point in which indifference circle is tangent to budget line.
In the first part of Graph 6 we can see budget line and indifference circles map with a center of z.
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Graph6. Equilibrium ( Doyum Noktasina Ulagilamiyorsa)
Good Y Good Y

Zk

W Good X

Equilibrium will not exist in good bundle z, which is on the smallest circle. Because z, good bundle is
still on the right upward of budget line and consumer cannot consume these good bundles with a given
budget. Good bundles zn, z, and z, are on the third smallest circle. In the same time z. and z, are on
the budget line. In other words consumer does not spend all of budget. However consumer will not
chose any of these three good bundles by behaving rational. Because it is possible to consume good
bundles on the indifference circle that is closer to bliss point. With the same reason z. will not be the
equilibrium for consumer. Good bundle z has the maximum utility level that consumer can reach and
it is on the second smallest circle. Consumer cannot reach any point that is closer to bliss point than z.

If consumer reaches good bundle which is left downward of z good bundle, he should assent lower
utility. Therefore consumer equilibrium is in z point. This time rational consumer uses all of his/her
income but he cannot reach bliss point. In Islam religion economics is not using of sources less, but

using sources in useful places (Armagan, 2005:135).
5. Changes On Prices

We analyzed the behavior of rational consumers under given prices and budget opportunities. We will
study what will happen to equilibrium if prices increase or decrease.

Proposition 1.6: While consumer budget is W; and bliss point is zi(Xs, Yi)EWi good bundle such that

W;<W; consumer can reach bliss point by the help of decrease on prices.

Proof: Assume that consumer cannot reach the most preferable good bundle. But budget opportunities
will increase if prices of one or two goods decrease. Budget line will shift right and consumer can reach
good bundles that need higher expenditure. Consumer does not want to spend for good bundles that
need higher expenditure. Because it provides maximum utility. While bliss point is z; then U(z)>U(z)is
for all z€Z.

Proposition 1.7- While consumer’s budget is Wj and bliss point is zi(X,Yi) €Wy such that Wi<W; the

change in prices of one or two goods will not change utility.

Proof’ Good bundle that provides maximum utility for consumer is in bliss point. In this situation
consumer is already able to get good bundles as much as the bliss point and will not consume a different
good bundles which can spend higher because the budget possibilities have improved. Thus, there will
be no transition from the highest benefit level. Only the consumer will be able to save money, give zakat,

help people.
Conclusion:

Consumer equilibrium in the theory of economics is analyzed by the analysis of the indifference curves.
According to indifference curves analysis, the more consumers consume, the more benefits it will have.
The only factor that limits consumption is the income of the consumer. So consumer equilibrium is
always above the budget line and the consumer is always spending all his income. In real life, consumer
will fall into a worse situation if he/she over-consumes, the total benefit will decrease.
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Muslim rational individuals will only consume as much as they need, and the rest will be spent as zakat,
charity etc. At this point the indifference curve analysis is missing. There is no need to spend the entire
budget of the consumer who will try to maximize the benefit. By spending only a fraction of the
consumer budget, it can maximize its total benefit and save the rest, give zakat, or help the social
environment. Our study aims to develop an alternative approach to the indifference curve analysis.
Through indifference circle and bliss point in our study, it is possible to use consume which maximizes
the total benefit of the consumer. Thus, we were able to put Islamic person who consumes as much as
his capacity instead of the insatiable man in the western economic theory. The concept of Islamic people
who consumes as much as in the theory of economics, will help the Islamic economy develop in the
future and achieve a theoretical infrastructure.
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OZET

20. vyuzyilda kokli bir sekilde degisen dinya dizeniyle ve
kapitalist/liberal ekonomik sistemin giic kazanmasiyla birlikte
toplumlarin ve bireylerin ticaret, para ve tiketim anlayiglarinda da ciddi
degisimler gerceklesmistir. S6z konusu degisim ve kirilmalar neticesinde
sekillenen modern ekonomik sistemde bankalar daha giiglii bir sekilde
yer almig ve eskiye oranla faaliyet alanlarini genigletmistir. Faizli kredi
sistemi tizerine kurulu olan bu bankalar nicelik olarak da artmus, Islam
tlkeleri de dahil olmak tizere pek ¢ok tlkede varlik gdstermeye
baglamiglardir.

Islam dininde yasaklanmus olan faize dayali konvansiyonel bankacilik
sisteminin Islam tlkelerinde faaliyet gosteriyor olmasi Musliimanlari
rahatsiz etmis ve alimleri bu konuda ¢6ziim arayigina sevk etmistir. Bu
arayisin neticesi olarak giinimizde “katilim bankaciligy” veya “faizsiz
bankacilik” diye isimlendirilen bankacilik sistemi Islam iilkelerinde
uygulanmaya baglamistir. Konvansiyonel bankalarin alternatifi olarak
gorilen katilim bankalarinda mevduat islemleri, karz-1 hasen, murabaha,
icare, miisareke ve mudarebe gibi Islam dini tarafindan izin verilen
aligveris sekillerine dayali olarak yiiratilmektedir.

Varliklarint ~ stirdirebilmek ig¢in ayni piyasada faaliyet gosteren
konvansiyonel bankalarla rekabet etmek zorunda olan katilim bankalari,
zaman iginde Islami kurallara gére hareket etme siarindan bazi tavizler
vermiglerdir. Islam alimlerinin bir kismi tarafindan bu bankalarin
kurulus amacina halel getirecek nitelikte goriilen bu tavizler zaman
icinde problem halini alarak ulemanin gindemine oturmus ve bu
minvalde pek ¢ok calisma kaleme alinmigtir. Katilim bankalarinin,
finansman  saglamak amaciyla sikga  bagvurdugu  murabaha
uygulamasinda mal: fiilen teslim almadan ve fatura, tapu gibi belgeleri
kendi adina diizenletmeden miigteriye satmasi da bu tavizler arasinda yer
almaktadir. Katilim bankalarinin depolama, nakliye ve vergi gibi
masraflar1 azaltarak dugik maliyetli finansman saglamak ve kir

International Journal of Islamic Economics and Finance Studies 43



IISEF

© 2018 PESA All rights reserved

© 2018 PESA
Tim Haklar1 Saklidir

oranlarini artirmak amaciyla bagvurdugu bu uygulama, bazi alimler
tarafindan Islam’da satim akdinin gereklerinden olan kabz unsurunu
ihlal ettigi ve bankayi, diger bankalar gibi siradan bir finansér durumuna
getirdigi gerekgesiyle elestirilmigtir. Bu ¢aligmada mevcut elestiriler
cercevesinde gayrimenkul ve menkul mallarda teslimin ne ile
gerceklesecedi, bankanin teslim icin miigterisine vekalet vermesinin caiz
olup olmadigy, tapu ve ruhsat gibi kayitlarin kabz yerine gecip ge¢medigi,
kabzedilmeyen mal tizerinde ne gibi tasarruflar yapilabilecegi sorularina
cevap aranmistir.

ABSTRACT
In the 20th century, with radically changing world order and the

capitalist/liberal economic system, individuals’ understanding of trade,
money and consumption changed seriously. This modern economic
system embodied form of banks strongly, and these banks have expanded
areas of operations more than the past. These banks were based on
interest loan system. They also increased in quantity. They were in
existence in many countries, including Islamic countries.

Conventional banking system, which is based on interest rates, has
bothered Muslim scholars and has incited them to the search for
solutions in this regard. As a result of this searching, the banking system,
which is called as "participation banking" or "interest free banking"
began to be implemented in Islamic countries. The deposit transactions
in participation banks are carried out in accordance with forms of
permitted shopping in Islam, such as qard-i hasen, murabaha, ijara,
miusaraka and mudaraba.

Participation banks, made some concessions to act according to Islamic
rules in time. These concessions caused some problems in time, and
Muslim scholars wrote a lot of work in this manner. Participation banks
sell goods without virtual delivery and without drawing up documents
in customer’s name in murabaha application. This is also considered as
a concession. This practice has been criticized by some scholars. Within
the framework of these criticisms, this study will seek an answer for
important questions about delivery in murabaha application.

* Calismanin ikinci bolimiindeki bazi bagliklar ile tg¢lnci bolimi,
yazarn "Katilim Bankalarinin Murabaha Iglemlerinde Malin Kabzi
Meselesinin Islam Hukuku Agcisindan Degerlendirilmesi" adli yiiksek

lisans tezinden Uretilmisgtir.
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Girig

Sanayi Devrimi ile beraber iktisadi alanda meydana gelen gelismeler, modern ekonomik biiytimeyi de
beraberinde getirmis ve tlke ekonomilerinin ¢ok daha hizli bir sekilde genislemesine katk: saglamistur.
Ayni zamanda insanlarin iktisadi hayattaki iligki bi¢imleri ile ticarete ve paraya bakis acilarinda biiyiik
bir degisim gerceklesmistir. Sosyal, kiiltiirel ve siyasi alanda da pek ¢ok kirilmay: beraberinde getiren bu
devrim, iktisadi agidan daha karmagik bir yapinin ve c¢oklu iligkiler aginin hakim oldugu modern
dénemin baslaticisi olarak gorilebilir.

Modern 6ncesi donemde ticari iligkiler cogunlukla iki kisi arasinda gergeklestirilmekte ve daha sade bir
yapt arz etmekteydi. Miibadelesi yapilan triin ¢esidinin, aligveris ve ortaklik yontemlerinin sinirli sayida
olmasi yapilan iglemlerin yalin halde kalmasini saglamaktaydi. Giniimizde ise bilgi teknolojisinin de
gelismesiyle ticari islemler ayn: anda pek ¢ok kisi tarafindan ve ¢ok daha stiratli bir sekilde yapilabilir
hale gelmistir. Elektronik ortamda yapilan aligverisler, bir malin fiili olarak el degistirmeden alinip
satilmasini mimkin kilmaktadir. Ayrica bankalarin kurulmas: ve musterilerinin nakit ihtiyacin faizli
kredi vererek karsilamasi, paradan para kazanilabilecegi anlayisim zihinlere yerlestirmeye baglamugtir.
Modern dénemde yasanan tiim bu gelismeler, Miisliimanlar tarafindan Islam hukukunun helal-haram
dairesi ve klasik donemde ortaya konan akit teorisi ¢ercevesinde ele alinip degerlendirmeye tabi
tutulmustur.

Ekonomik sistemin, Islam dininde haram kilinan faize dayali bankacilik ile irtibath olarak yiirimesi
Islam alimlerini faizli bankacilik sistemine alternatif olabilecek faizsiz bir sistem arayigina sevk etmistir.
Ayrica petrol fiyatlarindaki artistan sonra Korfez tlkelerinde meydana gelen sermaye birikiminin
degerlendirilmek istenmesi de bu arayisin saiklerindendir. Bu ¢oziim arayis1 neticesinde bugiin “Islami
bankacihik™ diye isimlendirilen faizsiz bankacilik sistemi gelistirilmis ve Islam iilkelerinde 1900’
yillarin ikinci yarisindan itibaren hayata gegirilmigtir. Karini faiz yerine Islam’da miibah olan miisareke,
mudarebe ve murabaha gibi iglemler yoluyla saglayan katilim bankalarinin saysi, Islam tilkelerinde kisa
siirede artmustir. Bununla birlikte katilim bankalarinin bazi islemlerinin Islam hukukunda var olan akit
teorisine ve akdin gecerliligi icin gerekli goriilen sartlara tamamiyla uygun olmamas: sisteme yonelik
elestiri ve tartigmalar1 da beraberinde getirmigstir. Netice itibariyle faizsiz bir ticari faaliyet arayis:
sonucunda olusturulan katilim bankacilig1 sistemi yeni problemlerin dogmasina sebep olmus ve Islam
alimlerini bu sistemin ser’i agidan mahzurlu y6nlerini diizeltme noktasinda yeni ¢aligmalara sevk etmistir.

Gunimuzde katihm bankacilig: islemlerinin yaklagik %90’1nin murabaha uygulamasina dayali olarak
gerceklestirilmesi sebebiyle modern murabahanin ser’i agcidan problemli yonleri Islam alimleri tarafindan
en ¢ok tartigilan hususlardan biri haline gelmistir. Katilim bankasinin satin aldigi mal fiili olarak teslim
almadan migterisine satmas: da zikredilen tartigmali mevzulardan biridir. Bu ¢er¢evede ¢aligmanin
temel hedefi, glinimiiz uygulamalar: agisindan da 6nem arz eden murabaha isleminde malin teslimi ve
miilkiyetin intikali meselesinin Islam hukuku perspektifinden degerlendirilmesidir.

Calismada Islam hukukundaki akit teorisi baglaminda katilim bankalarinin uyguladigi murabahada
malin fiilen teslim alinmadan musteriye satilmasi meselesi ele alinmugtir. Katilim bankalarinin mahzurlu
gorilen diger islemleri bu ¢alismanin kapsami digindadir. Calismada tizerinde durulan asil nokta,
murabaha isleminde bankanin satin aldigi mali kabzetmeden miigterisine satmasinin hukuki agidan
sakincalaridir. Bu baglamda gayrimenkul ve menkul mallarda teslimin ne ile gergeklesecegi, mali teslim
alma konusunda bankanin miisterisine vekalet vermesinin caiz olup olmadig1, tapu ve ruhsat gibi
kayitlarin kabz (teslim alma) yerine gecip gecmedigi, kabzedilmeyen mal tizerinde ne gibi tasarruflar
yapilabilecegi sorularina cevap aranmustir. Genel anlamda kabz meselesini ele alan tez ¢aligmalar:
olmasina ragmen konuyu katilim bankalarinin islemleri ile baglantili olarak degerlendiren spesifik bir
¢alismanin bulunmamasi, bu mevzunun ele alinip irdelenme sebeplerindendir.

! Tiirkiye'de Tslami bankacilik yerine ‘katilim bankaciligy ifadesi kullanilmaktadir. Bu sebeple galismada faizsiz bankalar: ifade
etmek amaciyla ‘katilim bankalars’ ibaresi kullanilacaktur.
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Caligmada yontem olarak analiz temelli bir degerlendirme benimsenmistir. Islam hukukundaki akit
teorisi, murabaha akdi ve katihm bankalarinin bu ¢ercevedeki uygulamalar elestirel bir bakis agisiyla
tahlil edilmistir.

Caligmann ilk boliimiinde, Islam hukukunda akit teorisi hakkinda genel bir gerceve ¢izilmis ve gegerli
bir akit i¢in bulunmas: gereken asgari sartlar tespit edilmistir. Daha sonra klasik fikih sisteminde
murabaha akdinin durdugu yer ele alinarak murabahanin megruiyeti ve sartlari hakkinda ana hatlariyla
bilgi verilmistir. Ikinci bolimde aligverise konu olan malin kabzedilmesinin akitlere etkisine
deginilmistir. Ugiincii ve son bélimde ise, giiniimiizde katilim bankalarinda murabahanin isleyis sekli
ile murabahanin kabz hiikimleri agisindan tagidig1 problemler ele alinmugtir.

1. Islam Hukukunda Akit Kavrami ve Murabaha Akdi
1.1. Islam Hukukunda Akit Kavram
1.1.1. Akdin Tarifi

Akit kelimesi, sozliikte baglamak, bir seyin iki ucunu birlestirmek anlamlarina gelmektedir. Kelimedeki
birlestirme anlami hem maddi, hem de manevi nitelikli olabilir. Ipin iki ucunu akdetmek maddi
birlestirmeye, satis1 akdetmek ise manevi birlestirmeye 6rnek olarak verilebilir. Akit kelimesi; “ahd,
yemin ve miibadelelerde ittifak” manasinda da kullanilmigtir (Topal, 1995, s. 1).

Islam Borglar Hukuku ¢ergevesinde terimsel olarak akdin tanimi Mecelléde soyle yer almaktadur:
“Tarafeynin bir hususu iltizam ve taahhiit etmeleridir ki icap ve kabuliin irtibatindan ibarettir” (Mecelle,
ty, md.103). Tariften akit kavramu ile ilgili olarak, hukuki sonu¢ dogurmak tizere belirtilen ve birbirine
uygun olan karsilikli iki iradenin var olmas: gerektigi anlagilmaktadir. Dolayisiyla -kural olarak- tek
tarafli irade beyani akit meydana getirmemektedir (Karaman, 1989, 11, s. 251). Islam hukukunda satim
akdi, diger akit tiirleri i¢in de model olarak alinmig ve akitlerle ilgili genel kaideler satim akdine kiyas
edilerek belirlenmistir. Satim akdi ise “Kargilikli riza ile mali malla degistirmektir.” seklinde tarif
edilmektedir (Meydani, ty, 11, s. 3). Onemine binaen bu ¢alismada da akdin unsurlar: ve sartlari, satim
akdi cercevesinde ele alinacaktir.

1.1.2. Akdin Unsurlar

Akdin unsurlar1 denildiginde, akdin gegerli olmasini saglayan riikiinler anlagiimalidir. Icap ve kabul,
sattimin gerceklesmesini saglamak icin taraflarin iradelerinin birbirine uygun oldugunu gésteren
beyanlardir. Hanefilere gore irade beyan: s6z ile yapilabildigi gibi yazi ve bunlarin yerine gegen fiiller ile
de yapilabilir (Kisbet, 2010a, s. 12). Yine Hanefilere gore rizaya delalet eden s6z konusu icap ve kabul
veya icap ve kabul makamina kaim olan bir fiil, akdin tek unsuru/ ritkntdir. Diger mezheplere gore ise
akdin dort unsuru vardir: Satici, miisteri, akdin sigas: (icap ve kabul) ile akdin konusu (Zuhayli, ty, V, s.
3309). Aslinda Hanefilerin akdin taraflarini ve konusunu akdin riiknii olarak zikretmemelerinin sebebi,
icap ve kabulin icinde bu iki unsurun da bulundugunu zimnen kabul etmeleridir. Netice itibariyle
Hanefilere gore akdin taraflari ve konusu da rikiinler i¢ine dolayl: yoldan girmis olmaktadr.

1.1.3. Akdin Sartlar:

Akdin mahiyetinden bir par¢a olmayan, ancak akdin gegerli olabilmesi i¢in varlig1 gerekli olan unsurlar,
akdin sartlarini olusturmaktadir. Akdin sartlari, akdin riikiinlerini tamamlayici bir 6zellik tagirlar
(Atalay, 2012, s. 5). Akdin gecerli olarak kurulabilmesi i¢in gerekli olan sartlar dort baghik altinda
toplanabilir (Zuhayli, ty, V, s. 3317-50):

a. In'ikad Sartlar: Bu sartlar, akdin kurulmas: icin gerekli olan sartlardir. Bunlarin eksikligi
durumunda akit batil (hikiimstiz) kabul edilir. Akit yapanlarin akilli ve temyiz giciine sahip
olmasi, mebinin (akit konusu malin) mevcut, miitekavvim (dinen yararlanilmasi mubah),
mubhrez (bilfiil elde edilmis), teslim edilebilir bir mal olmasi, kabuliin icaba uygun olmas: ve
akitte meclis birliginin bulunmas: akdin in’ikad sartlarindandur.

b. Sihhat Sartlari: Bu gartlar, akdin kusurlu olarak kurulmamasi i¢in aranan sartlardir. Bu sartlarin
eksikligi durumunda akit sahih (gegerli) sekilde kurulmamis olur. Akdin unsurlarinda herhangi
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bir bilinmezlik bulunmamasi, taraflardan herhangi biri tizerinde ikrah (zorlama) bulunmamast,
akitte aldanma veya faiz giiphesi bulunmamasi akdin sthhat sartlarindandir.

. Nefaz Sartlari: Bunlar, gecerli sekilde dogan akitlerin hukuki sonuglarini dogurmasi i¢in gereken
sartlardir. Akdin, bizzat mebinin sahibi veya onun velisi tarafindan yapilmasi akdin nefaz sartim
olusturmaktadir. Nefaz sartlarini tagiyan akit, tamamlanmasiyla beraber hukuki sonuglarini
dogurur.

d. Lizum Sartlari: Akdin, taraflar1 baglayici olabilmesi i¢in aranan sartlardir. Akdin muhayyerlik

(segim hakki) barindirmamasi lizum sartidir.
1.2. Murabaha Akdi
1.2.1. Murabaha Akdinin Tanimi ve Megruiyeti

Murabaha kelimesi, sozliikte “artma, kazang, kir” gibi anlamlara gelen r.b.h kékiinden tiiremistir. Terim
olarak ise bir malin maliyeti veya alig fiyat: tzerine belirli bir miktar kir konarak satilmasini ifade
etmektedir (Zuhayli, ty, V, s. 3765). Murabaha akdi, Islam hukuku kaynaklarinda “satim akdi” baslig:
altinda incelenmigtir. Daha spesifik olarak ise glivene dayali satim akitleri (biiyG’u’l-emane) ¢ercevesinde
ele alinmigtir. Emanet akitleri de denen bu tiir akitlerde, satict malin alig fiyat: veya maliyetini kars: tarafa
bildirmekte ve aligveris giiven unsuru tizerine kurulmaktadir (Kuru, 2015, s. 5).

Hanefiler hibe (bagislama), miras ve vasiyet gibi milkiyetinin kars1 tarafa gecisi esnasinda alis fiyat:
bulunmayan mallarin murabaha ile satilmasini caiz gérmiislerdir. Bu mallarin als fiyati olmadig: igin,
satim esnasinda eklenecek kir oraninin piyasa fiyat: tizerinden belirlenmesi gerektigini séylemislerdir.
Bununla birlikte Hanefi mezhebine gére yetkisiz temsilcinin yaptig1 akit sonucu veya gasp yoluyla elde
edilen mal murabaha ile satilamaz. Malin sermayesi konusunda ise Hanefilerin goriisi, ticari orfe gore
maliyete eklenebilen tim harcamalarin sermayeye dahil edilmesidir. Buna gére nakliye, tabaklama,
boyama, agaglandirma gibi malin ayninda veya degerinde artis saglayan harcamalar sermayeye ilave
edilirken, ¢oban veya bekgi ticreti gibi mala deger saglamayan harcamalar ilave edilmemektedir (Ibn

Abidin, 2003, VII, s. 353-54).

R.b.h kékiinden tireyen bir fiil ayette ve farkli tirevler de hadislerde ge¢mekle birlikte Kur'an ve
hadislerde murabaha kelimesine rastlanmamaktadir. Murabaha akdi, Kur'an’da gecen satim akdiyle ilgili
genel hikmiin (el-Bakara 275, en-Nisa, 29) kapsaminda degerlendirildiginden caiz oldugu konusunda
gorus birligi bulunmaktadir (Donmez, 2006, XXXI, s. 149). Bu itibarla satim akdinin megruiyeti i¢in
gegerli olan delillerin murabaha i¢in de gecerli oldugu séylenebilir. Ancak Malikiler, tasidig: sartlar
nedeniyle murabaha akdini, misavemeli (misterinin alig fiyatini bilmedigi) akitlere gore daha az tercihe
sayan gormislerdir. Karin yiizde olarak hesaplanip tespit edilmesi durumunda ise murabaha akdi, cehalet
barindirmas: sebebiyle ashabin, tabiinin ve ulemanin bazisi tarafindan mekruh, bir kismi tarafindan ise
haram kabul edilmigtir. Zahirilerin geneline gore ise murabaha akdi sahih degildir. Bununla birlikte

genel kanaat murabahanin caiz akitlerden oldugu seklindedir (Cebeci, 2010, s. 30-31).

Islam hukukunda caiz gorilen murabahanin model alinmasiyla olusturulan faizsiz finans trinleri
gunimuizde yaygin olarak kullanilmaktadir. Bununla beraber bu uygulamalardaki murabaha modelinin,
klasik literatiirde 6ngorilen modelin birebir aynist olmadigi gorilmektedir. Modern murabahanin
fukaha tarafindan cevaz verilen modele tamamen uymamasi sebebiyle giinimiizdeki uygulamalarin fikhi
acidan tartigilan problemli yonleri bulunmaktadir. Bunlardan biri de modern murabahada mebinin
banka tarafindan teslim alinmasi meselesidir. Cagdas ulemanin tzerinde gok¢a mesai harcadigi bu
meselede temel problem, bankanin mali miisterisine satmadan 6nce teslim alip almadig1 ve bu teslimin
mabhiyeti ile ilgilidir. Bu baglamda 6nce konunun teorik boyutu, ardindan da pratik yona ele alinip
calismanin sonunda konuyla ilgili problemlere ve ulemanin gorislerine deginilecektir.

1.2.2. Murabaha Akdinin $artlari

Islam hukukgulari murabaha akdinde, normal bir satim akdinde bulunmayan bazi ilave sartlar

aramiglardir. Bu gartlar 6yle siralanabilir (Zuhayl, ty, V, s. 3767-70):
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a- Al Fiyatinin Bilinmesi: Murabaha akdinde misterinin, malin alig fiyatin1 bilmemesi akdi
gegersiz kilmaktadir. Malin alig fiyatim bilmek, satim akdinin de sithhat sartidir. Bununla
beraber musgteri akit meclisi i¢inde fiyat: 6grenirse akit sahihe dontisur.

b- Al Fiyat1 Uzerine Eklenen Kérin Bilinmesi: Murabahada satis bedelinin ne kadarinin kar
oldugunun bilinmesi gerekmektedir. Eklenen kir da semenin (akit konusu malin bedeli) bir
parcast oldugundan onun bilinmemesi akdi gegersiz kilar.

c- Semenin Misli Mallardan Olmast: {1k akitte semenin misli mallardan olmasi gerekmektedir. Tlk
bedelin arazi veya hayvan gibi kiyemi bir mal olmas: durumunda murabaha akdinde kérin
belirlenmesi zorlagacaktir. Ciinkd kiyemi bir malin kiymeti kisiden kisiye degisebilmektedir. Bu
da murabahada belirlenecek kar konusunda bilinmezlige neden olacag icin akit gegersiz olur.

d- 1lk Akitteki Mal ve Bedelin Ribevi Mallardan Olmamas: 11k akitle satin alinan mal ve édenen
bedel ribevi mallardan olmamalidir. Mal ve bedelin faiz cereyan eden mallardan olmasi
durumunda ise bu malin daha sonra murabaha akdine konu edilmesi caiz degildir. Ciinkd
murabaha ilk semenin tizerine kar eklenmesi ile olur. Ribevi mallardaki fazlalik ise kar degil
faizdir.

e- Ik Akdin Gegerli Olmasi: Murabaha akdi, ilk akitle satin alinan malin bedeli tizerinden
yapilmaktadir. Bu sebeple ilk akdin sahih olmas: gerekmektedir. Gegersiz bir akit neticesinde
miilkiyet dogmus olsa bile mebinin bedeli belirlenen fiyat tizerinden degil, kiymeti veya misli
dikkate alinarak hesaplanir.

2. Kabz ve Teslim Kavramlari ile Akit Konusu Malin Kabzedilmesinin Akitlere Etkisi
2.1. Kabz ve Teslim Kavramlart
2.1.1. Kabz ve Teslimin Tanimi

Kabz kelimesi, sozliikte “bir seyi elle tutup almak, sikica kavramak, diirmek” gibi anlamlara gelmektedir
(Ibn Manzar, 1993, VII, s. 213). Bir fikih terimi olarak kabz ise “Bir kimsenin hukuki bir isleme dayal:
bicimde maliki oldugu mali, tasarrufta bulunabilecegi sekilde elinin altina almasi” seklinde
tanimlanmaktadir. Teslim kelimesi de literatirde kabz ile ayni anlamda kullanilmaktadir (Apaydin,
2001, XX1V, s. 45). Baz1 tanimlarda kabzin, “mal ile kabzeden arasindaki engellerin ortadan kalkmasi”
anlami 6ne ¢ikmaktadir. Nitekim Hanefi fakihlerden Kaséni, kabzi “temkin, tehalli, 6rfen ve adeten
manilerin kalkmas1” olarak tanimlamaktadir (K4sini, 1986, V, s. 148). Temkin, mali kabzeden kimsenin
onda istedigi sekilde tasarruf edebilmesi, tehalli ise malin, yeni malikinin dogrudan kullanabilecegi
duruma getirilmesi demektir.

Kabz ve teslimin Islam hukukunda akit kavrami baglaminda ne ifade ettigi meselesi ise satict ve
misterinin sorumluluklari cergevesinde degerlendirilebilir. Iki tarafli akitlerden olan satim akdinde
saticinin ve misterinin ifa etmeleri gereken birtakim yiikiimliliikler bulunmaktadir. Saticinin mebii,
misterinin de semeni karg: tarafa teslim etmesi de bu ytikiimliliikler arasindadir. Hanefi fikihgilar, satim
akdinde mebinin tesliminin satici, semenin tesliminin ise miisteri Gzerinde yikimlilik oldugunu
belirtmiglerdir. Ayrica ayn ile deynin miibadelesi seklinde yapilan bir akitte akit meclisinde once
mugterinin semeni, daha sonra da saticinin mali teslim etmesi gerektigini belirtmiglerdir (Késani, ty, V;
s. 244; Mevsili, ty, 11, s. 6; Semerkandj, ty, 11, s. 40). Kabz ve teslim ile ilgili meseleler, Mecellenin 262-
277. maddeleri arasinda yer almaktadir (Mecelle, ty, md. 262-277).

Sartlarina uygun olarak yapilmis bir satim akdinden sonra semen ve mebinin kargilikli olarak el
degistirmesi gerekmektedir. Bu kargilikli el degistirme islemi akdin hem dogal sonucu hem de geregidir.
Bu igleme satici tarafindan bakildiginda teslim, alici tarafindan bakildiginda ise kabz veya teselliim
denmektedir. Dolayisiyla teslim/tesellim isleminde karsilikli bir ifa zorunlulugu goze ¢arpmaktadir.
Sattig1 mali teslim etmek saticinin borcu iken, onu teslim almak da alici agisindan hem bir alacak hem
de saticinin milkiini gereksiz yere isgal etmemesi gerektiginden bir bor¢ kabul edilmektedir (Kisbet,
2010a, s. 52). Ayrica klasik doktrinde yer alan, akit konusu malin teslim edilebilir nitelikte olmasi
gerektigi kaidesi de kabz isleminin akdin bir sonucu oldugunu géstermektedir. Bu kaide, kabz isleminde
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tesellimden ziyade teslim fiilini 6ne ¢ikarmakta ve bu yikimliliglin saticiya ait oldugunu ima
etmektedir. Teslim igleminin gereklerinden olan 6l¢me, tartma ve sayma gibi ytikiimliliklerin saticinin
tUzerine olmasi da teslim borcunun saticiya ait olmas: anlamina gelmektedir (Apaydin, 2001, XXIV, s.
46). Mebinin tesliminin saticinin borcu olmasina kargilik, semenin teslimi musterinin uhdesinde olan
bir iglemdir.

2.1.2. Islam Hukukunda Hitkmen Kabz Sayilan Durumlar

Klasik fikih eserlerinin incelenen kisminda goraldugt kadariyla hikmen kabz sayilan farkli durumlar su
sekilde siralamak mimkiindir:

a) Tahliye: Fukahanin gayrimenkulde kabz yontemi olarak benimsedigi tahliye islemi, hiikmen kabz
sayilmaktadir (Kasani, 1986, V, s. 244).

b) Malin Ariyet veya Vedia Olarak Birakilmasi: Misterinin, mali tigiincii bir kisinin yaninda ariyet veya
vedia olarak birakmasi ve saticidan teslimi bu kisiye yapmasini istemesi hiikmen kabz yerine
geemektedir. Ancak mebinin saticinin yaninda ariyet veya vedia olarak birakilmas: yahut semenin
6denmemis kismina mahsuben rehin olarak birakilmas: kabz sayilmamaktadir (Ibn Abidin, 2003,
VI, s. 93-94).

¢) Mebinin Aypli Hale Gelmesi: Mebinin, misterinin emri ile gerceklesen bir fiil sebebiyle veya
dogrudan misterinin fiiliyle ayipl hale gelmesi neticesinde kabz gergeklesmis olur (Ibn Kudame,
1986, VI, s. 184-185).

d) Mebinin Telef Olmasi: Mebinin, misterinin fiili sebebiyle telef olmasi durumunda kabz iglemi
gerceklesmis sayilmaktadir. Ancak Ugiincii bir kisinin mebiyi telef etmesi durumunda migteri
muhayyerdir. Isterse akdi fesheder ve mebiyi telef eden kimse saticinin zararini kargilar. Isterse de
akdi devam ettirir, ticreti satictya 6der ve zararini mebiyi telef edene tazmin ettirir (Ibn Kudame,

1986, V1, s. 184).
¢) Mebinin Akitten Once Miisterinin Elinde Bulunmasi: Gasp yoluyla elinde bulundurdugu mal: daha

sonra satin alan kimsenin 6nceki kabzi, satim akdi i¢in de hitkmen kabz sayilmaktadir. Buna kargilik,
mebiyi ariyet veya vedia olarak daha 6nceden elinde bulunduran kimsenin durumu béyle degildir.

Bu durumda satim akdi i¢in ikinci bir kabz gerekmektedir (Ibn Abidin, 2003, VI, s. 93-94).
2.1.3. Islam Hukukuna Gére Mebide Kabz Oncesi Satisin Hitkmii

Islam hukukunda malin kabz edilmeden 6nce satilmasinin yasak olusu, Hz. Peygamber (sav)’in yiyecek
maddeleri ile ilgili hadisine dayandirilmigtir. Teslim alinmadan 6nce satimi yasak olan mallarin neler
oldugu konusunda ise fukaha arasinda farkli gorisler bulunmaktadir. Mezheplere gore farklilagan bu
gortsler su sekilde siralanabilir (Kisbet, 2010a, s. 143-169):

o  Hanefiler: Hanefiler, malin teslim alinmadan once satilmasinin cevazi konusunda
menkul/gayrimenkul mal ayrimini baz almiglardir. Hanefilere gére menkul mallarin teslim
alinmadan 6nce satimi caiz degildir. Bunun sebebi menkul malin teslim alinmadan satim:
durumunda helak riskinin mevcut olusudur. Bu risk de satim akdinde garar (belirsizlik) ve
aldanma tehlikesi meydana getirir. Ancak gayrimenkul mallarin helak olmasi daha zor
oldugundan Hanefilerden Ebu Hanife ve Ebu Yusuf, gayrimenkul mallarin kabz edilmeden
6nce satilabilecegini séylemislerdir. Imam Muhammed'in goriisi ise bu tiir mallarin da menkul
mallar gibi teslimden o6nce satilamayacag: seklindedir (Ibn Abidin, 2003, VII, s. 369).
Mezhepteki hakim goris, seyhaynin gorusidir (Mecelle, ty, md. 253).

o Safiiler: Safiilere gore muavazali (her iki tarafin bedel 6dedigi) akitler ile sahip olunan her tirli
malin, teslim alinmadan 6nce satim1 caiz degildir. Bu hikiim, Safiilerde menkul/gayrimenkul

mallar ve gida maddeleri dahil tim mallarda gegerlidir (Nevevi, ty, IX, s. 319, 326).

o Malikiler: Malikilere gore gida maddeleri disindaki mallarda kabzdan 6nce satim akdi de dahil
olmak tzere her tirld islem yapmak caizdir. Diger yandan Maliki fakihleri, gida maddeleri ile
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ilgili varid olan hadis sebebiyle bu tir mallarin teslim alinip tartildiktan sonra satilmasinin caiz

oldugunu s6ylemiglerdir (Ibn Riisd, 2004, 111, s. 163).

*  Hanbeliler: Hanbelilere gore agirlik, hacim ve uzunluk élgiileri ile veya taneyle satilan mallarin
teslim alinmadan 6nce satimz caiz degildir. Olgiiyle satilan bu mallarin diginda kalan mallarda
ise teslimden once satis caiz gorilmustir (Ibn Kudime, 1986, VI, s. 181).

2.1.4. Mezhep Goriiglerinin Degerlendirilmesi

Kabzdan 6nce satimin yasakligina dair ulemanin elindeki deliller, konuyla ilgili hadislerdir. Kabzdan
once satimin yasakligi konusunda delil olarak getirilen hadislerden biri, kisinin yaninda olmayan seyi
satmasini yasaklayan rivayettir. Madumun (yaninda olmayanin) satiminin yasak olduguna dair fakihler
arasinda genel bir kanaat varsa da séz konusu yasagin illetinin, malin teslimi konusundaki garar
(belirsizlik) riski ve cehalet oldugu anlagilmaktadir. Nitekim ilgili hadis, bagta Ibn Abbas olmak tizere
sahabe fakihleri ve diger miictehitler tarafindan farkli yorumlara tabi tutulmus ve hadisteki yasagin
sadece yiyecek maddeleriyle sinirli oldugu ifade edilmistir. Ayrica fikih kaynaklarinda ilgili hadisin
sadece yiyecek maddeleriyle sinirli bir yasak ifade ettigi konusunda sahabe icmaindan s6z edilmektedir.
Dolayisiyla ilgili rivayet hakkinda fukahanin yorumunun ve yasagin illetinin g6z 6niinde bulundurulmas:
yerinde olacaktir. Bu durumda malin teslimi konusundaki belirsizligin giderilip garar ihtimalinin ortadan
kaldirildig: hallerde kisinin yaninda olmayan mali satmasinda bir sakinca goriinmemektedir. Nitekim,
selem ve 1stisnd’ (eser sozlesmesi) akitleri de bu kapsamda degerlendirilen akitlerdendir (Cetintag, 2016,

s. 56-59).

Kabzdan 6nce satimin yasakligiyla ilgili deliller incelenirken konuya dair tek rivayetin degil, farkh
rivayetlerin illetleriyle beraber g6z o6ninde bulundurulmas: ve Islam hukukunun muamelelerde
benimsedigi maksadin dikkate alinmasi yerinde olacaktir. Madumun ve kabzdan énce satimin
yasakligini ifade eden, kisinin tazmin sorumlulugunu tstlenmedigi mali satmasini yasaklayan ve nimetin
kulfet karsiliginda oldugunu ifade eden rivayetler, konuya delil tegkil eden rivayetlerdir. Fakihler, ilgili
hadisleri farkli sekilde yorumlamalar1 sebebiyle mebinin kabzdan 6nce satiminin yasakligi konusunda
illet ve kapsam agisindan farkli sonuglara ulagmaktadirlar.

Hanefi ve Safii mezheplerinin bu noktada yasagin sinirlarini genigleten bir tutum sergiledikleri goze
carpmaktadir. Bu iki mezhebe gore s6z konusu hadislerin illeti, 6ncelikle kabzedilmemis malin
satiminda mevcut olan bilinmezliktir. Bu bilinmezlik, akdi fesada goétiirecek niteliktedir. Seyhaynin
gayrimenkulii yasaktan istisna etmesi de mantiki agidan yasagin illeti ile uyusan bir tutumdur. Ozellikle
Safii alimler tarafindan getirilen bir diger gerekge ise kabzedilmeyen malda tesis edilen milkiyetin zay:f
oldugu distincesidir.

Kanaatimizce mezheplerin kisinin yaninda olmayan seyi satmasinin yasakligina dair gorisleri, onlarin
malin tesliminin ne ile gerceklestigi konusundaki anlayiglarinin bir uzantisidir. Mezheplerde
gayrimenkullin tesliminin tahliye ile gerceklesecegi séylenmis olmakla beraber, malin kabzedenden ¢ok
uzak olmast durumunda tahliyenin gegerli olmayacagi kanaati yer almaktadir. Oyle ki tahliye ile kabzi
tamam olan mallarin sinirin1 en fazla genisleten Hanefi mezhebi de mebinin tahliye edilmis olmast i¢in
misterinin yakininda olmas: gerektigini ve musterinin kilfetsiz sekilde mebide tasarrufa muktedir
olmas: gerektigini sart kosmaktadir. Dolayisiyla mezheplerin kabzin tahliye ile tamam olacagina dair
goriglerini mutlak olarak almamak, konuyu tahliyenin sartlarini da goéz o6ntnde bulundurarak
degerlendirmek daha uygundur. Nitekim malin tahliyesi, esasinda mezhep ulemas: nazarinda kabzin iki
temel hitkmiini de saglayici bir unsur olarak gértilmekte ve bu iki hitkmiin saglanmasi sart1 ile tahliyeye
cevaz verilmektedir. Bu iki hiikiim de yukarida belirtildigi tizere tazmin sorumlulugunun intikali ve
tasarruf yetkisinin elde edilmesidir.

Maliki mezhebinde, gida maddeleri ile ilgili hiitkiim ve diger mallarla ilgili hikkiim ayri degerlendirilmisg
ve her ikisinin birbiriyle ¢eligki teskil etmeyecegi séylenmistir. Onlara gore “kabzetmeden satma yasag:”
tizerinde tevfiye hakk: bulunan gida maddelerine miinhasirdir. Nitekim onlarin delil olarak kullandiklart
hadislerde “kabz” veya istifa” ifadesi gegmektedir. Bununla beraber Malikilerde de tazmin sorumlulugu
tstlenilmeyen malin kirimni elde etmek yasaktir ve bu konuda diger mezheplerle muvafik bir tutum
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icindedirler. Maliki fakihlerin iki farkl rivayet grubunu bagdastirmasi, kabzin gergeklesme sekli ile ilgili
gorisglerine dayanmaktadir. Malikilere gore tzerinde tevfiye hakki bulunan mallarin kabzi 6lgme ve
tartma ile tamam olmaktadir. Dolayisiyla tevfiye hakkina sahip mallarda tazmin sorumlulugunun intikali
de 6l¢timden sonradir. Tevfiye hakki bulunmayan mallarin kabz ise 6rfe gore gergeklesmektedir. Burada
Malikiler, ikinci gruptaki mallarin kabzi konusunu 6rfe birakmis olmakla beraber, mebinin satimi igin
her durumda tazmin sorumlulugunun Gstlenilmis olmas: gerektigi gorisiindedirler.

Hanbeli mezhebinde de kabzdan 6nce satim yasagi konusunda Malikilerde oldugu gibi 6l¢iim esas
alinmaktadir. Bununla beraber, gida olsun veya olmasin tizerinde tevfiye hakk: bulunan tim mallarin
yasaga dahil oldugu gorisiindedirler. Bu gorislerinin mantiki gerekgesi, ol¢liyle satilan mebinin
6l¢imden 6nce taayyiin etmemis olacag: anlayisidir. Buna binaen, taayyiin etmemis malda mulkiyetin
tesis edilememesi ve tazmin sorumlulugunun tstlenilmemesi sebebiyle bu tiir mallarda — gida olsun veya
olmasin — satimdan 6nce kabzin gerekli oldugunu ifade etmektedirler. Netice itibariyle Hanbelilerde de
kabzdan o6nce satim yasagin temel illetinin tazmin sorumlulugunun Ustlenilmesi oldugu
gorilmektedir.

Bu degerlendirmelere ek olarak mezheplerin kabzdan 6nce satiminin yasakligina dair olan gérislerini, o
ginin teslim ve teselliim sartlarina gore degerlendirmek yerinde olacaktir. Nitekim klasik dénemdeki
teslim yontemleri daha basit bir yap: arz etmekte ve tazmin sorumlulugunun istlenilmesi ile malda
tasarruf yetkisinin elde edilmesi esasina dayanmaktadir. Giinimiizde ise hem alim satima konu olan mal
tirleri bakimindan, hem de teslim yontemleri bakimindan ¢esitlilik géze ¢arpmaktadir. Bu sebeple
giiniimiizdeki iglemlerin  Islam hukukuna uygunlugunu degerlendirirken birebir o giinin
uygulamalarinin glinimizde de yapilmasi gerektigini sGylemek yerine konuyla ilgili tartigma ve
goriglerdeki illeti tespit ederek bu illeti yerine getirebilecek uygulamalari giindeme getirmek ilmi ve
nazari agidan daha yerinde bir tutum olacaktir.

Doért mezhebin konuyla ilgili yaklagimina bakildiginda genel anlamda ilgili hadislerin yorumunda
getirilen akli gerek¢enin tazmin sorumlulugunun tstlenilmesi meselesi oldugu gortilmektedir. Maliki
mezhebinin, bu konuda daha esnek davrandig: algist uyandiran gorisleri ise esasen diger mezhepler
tarafindan One sirilen tazmin sorumlulugu gerekgesiyle uyum icindedir. Nitekim Malikiler, ilgili
hadisleri iki ayr1 kategoride degerlendirmekte ve gida maddesine dair olan rivayetlerin gidaya miinhasir
oldugu; yaninda olmayan seyin satiminin yasakligini ifade eden rivayetlerin de muteber olup ilk grupla
celiski arz etmeyecegi gorisiindedirler. Dolayisiyla burada, Maliki mezhebinin gida maddesine dair
gorlgiinin, diger mallar hakkinda mutlak anlamda aksi hikim ifade edecegi yanilgisina dismemek

gerekir.
2.2. Kabz ve Teslimin Akitlere Etkisi
2.2.1. Akdin Gegerliligine Etkisi Bakimindan

Bazi akitlerin hukuken gegerli olabilmesi i¢in bedel ve mebinin veya her ikisinin ya akit esnasinda ya da
hemen akabinde taraflar arasinda el degistirip kabzedilmesi gerekmektedir. Bu akitler; ribevi mallarin
konu edildigi akitler, sarf (paranin parayla degisimi), selem (mebinin vadeli olup bedelin pesin 6dendigi
satim akdi) ve ortaklik akitlerinden olan mudarebe (emek-sermaye ortaklig1), miizaraa (zirai ortaklik) ve

musakattan (bag-bahce ortakligi) olugsmaktadir (Kisbet, 2010a, s. 41).

Ribevi mallarin satiminda ve sarfta akdin gegerli olabilmesi i¢in her iki tarafin da mebi ve bedeli kargilikli
olarak teslim etmesi gerekmektedir. Bu akitlerde teslim ve kabzin sart kosulmasinin temel sebebi, yapilan
islemlerde faizin ortaya ¢ikmasini engellemektir. Selem, mudarebe, miizaraa ve misakat akitlerinde ise
kabz islemi, bu akitlerin sonu¢ dogurmasi i¢in gereklidir. Ciinkii bu akitlerden beklenen neticenin elde
edilebilmesi i¢cin bedelin veya akit konusu olan malin bunu isletecek kimsenin eline gegmis olmasi

gerekmektedir (Kisbet, 20104, s. 41-42).
2.2.2. Akdin Baglayiciigina Etkisi Bakimindan

Akitlerde kabz unsuru, bazi durumlarda akdin baglayiciligina etki etmektedir. Bu akitler, akit konusunun
karg1 tarafca kabzedilmesinden dnce baglayici olmamaktadirlar. Clinkli bu durumdaki akitler hentiz
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tamamlanmamig kabul edilir. Bu akitlerde kabzdan 6nce taraflardan herhangi birinin akdi feshetme
hakki vardir. Emanet (vedia) ve ariyet akitlerinde fesih yetkisi her iki tarafin, rehin ve kefalet akitlerinde
ise yalnizca alacakli tarafin olmaktadir (Kisbet, 2015b, s. 9). Dolayisiyla vedia, ariyet, rehin ve kefalet
akitlerinde kabz, akdin baglayicilig1 icin gerekli goriillen unsur olmaktadir.

Ayni akitler de denilen bu tiir islemlerde kabz unsurunun gerekliligi; bu tasarruflarda iradenin ortaya
koyulabilmesi i¢in s6zli beyanin yeterli olmayisi ve fiili onaylamaya da ihtiya¢ duyulmas: sebebiyledir.
Bu onaylama da akit konusu olan malin kars: tarafa devri ile gerceklesir. Bu akitlerde karsilikli borg s6z
konusu olmadigindan mal sahibinin yalnizca s6zi degil fiili de beklenmis ve akit konusu mali teslim
etmesi gerekli gortilmustir (Kisbet, 2015b, s. 9-13).

2.2.3. Miilkiyetin Intikaline Etkisi Bakimindan

Islam hukukunda akitler, ayna baglilik bakimindan ayni akitler ve ayni olmayan akitler olmak tzere iki
kisma ayrilmaktadir. Ayni akitler; ariyet, vedia, karz, hibe ve rehinden ibaret olan bes tiir akittir. Bu
akitler konular1 olan aynin (malin) teslimi ile tamam olmakta, ayni olmayan akitler ise yalnizca icap ve
kabul ile tamamlanmaktadir (Karaman, 1989, II, s. 252). Bu bakimdan miilkiyetin intikaline etkisi
itibariyle kabz unsurunun, ayni ve ayni olmayan akitlerde ayr1 ayr: ele alinmasi yerinde olacaktir.

Ayni akitlerden olan hibe ve karz akitlerinde miilkiyetin intikali konusunda Hanefi, Safii ve Hanbeli
alimleri kabzin gerekli oldugu ve hibe edilen mala kabz ile malik olunabilecegi gortsindedirler. Malikiler
ise bu akitlerin miicerret olarak icap ve kabul ile milkiyet dogurdugunu soylemektedirler. Ariyet
konusunda ise Hanefiler miilkiyetin intikali i¢in kabzi gerekli gérmekle beraber diger mezhepler bu
unsuru gerekli gormemektedirler (Kisbet, 2010a, s. 48-49). Yukarida belirtildigi tizere ariyet konusunda
kabz, akdin baglayicilik sart: da sayilmaktadir. Murabaha uygulamasinda mevzubahis olan satim akdi ise
ayni olmayan akitler arasinda yer almaktadir. Satim akdinde kabzin, akdin sart: degil; bir sonucu oldugu
Mecelléde su sekilde ifade edilmistir: “Bey’de kabz gart degildir. Fakat ba’de’l-akd ol musgteri, semeni
bayi’a ve siniyen bdyi’ mebi’i misteriye vermeye borglu olur.” (Mecelle, ty, md. 262). Dolayisiyla satim
akdinde muhayyerlik yoksa ve akit fasit de degilse sadece icap ve kabulle miilkiyet alictya intikal eder.
Mubhayyerlikler miilkiyetin akit aninda aliciya intikal etmesini engelleyen bir unsur olarak, fasit akit de
miilkiyetin stibutu i¢in kabza ihtiya¢ duyulan bir unsur olarak gérilmustir (Késani, ty, V, s. 243).

Miilkiyetin intikaline etkisi bakimindan kabz unsuru incelenirken tizerinde durulmas: gereken bir diger
nokta da fasit akitte kabzin ne ifade ettigi meselesidir. Fasit akit, ancak kabz ile milkiyet ifade eder
(Zuhayli, ty, V, s. 3090). Dolayisiyla kabz, fasit akitte mulkiyetin intikali i¢in gerekli bir unsurdur. Fasit
bir akitten sonra misterinin kabz ile mebinin miulkiyetini kazanmasi ona bor¢lanma ve tazmin
sorumlulugu yiikler. Eger miisteri fasit akitle satin alip kabzettigi mali tiiketmis, degisiklige ugratmus,
satmig veya hibe etmis ise fesih ihtimali kalmadigindan dolayr mali misli veya kiymeti ile tazmin etmesi
gerekir. Tazmin zorunlulugu sahih akitte akdin kendisinden kaynaklanirken, fasit akitte kabza dayanir
(Kisbet, 20104, s. 50).

3. Katilim Bankalarinda Murabaha Islemleri ve Bu Islemlerin Kabz Hiikiimleri Agisindan Tagidig1

Problemler
3.1. Katilim Bankalarinda Murabaha
3.1.1. Modern Murabahada Kabzin Onemi ve Tagidigi Anlam

Klasik anlamdaki murabaha igsleminden bir¢ok agidan farklilik arz eden modern murabahanin
mesruiyeti temellendirilirken, onun finansman saglama gibi sebeplerle sahabe doneminden bu yana
uygulanageldigi ve klasik literatlirde yer aldig: belirtilmektedir. Modern murabahanin getirdigi
taydalar, sakincali yonleri ve problemleri 1970’lerden beri pek ¢ok ilmi toplantinin konusunu tegkil
etmis ve meseleyi fikhi, iktisadi, hukuki yonlerden ele alan genis bir literatiir meydana gelmistir.
Meselenin; maslahat ve zaruret prensiplerinin isetilmesi, mezheplerin farkli goriislerinin alinip ayni
meselede karma bigcimde uygulanmas: (telfik) gibi fikih usultine dayanan yonlerinin yaninda bu islemin
yayginlastirilmasinin ekonomik sonuglari gibi iktisatla ilgili yonlerinin de bulunmasi, konunun birden
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fazla ilmi gevre tarafindan ele alinmasina ve farkli agilardan degerlendirilmesine olanak saglamigtir

(Donmez, 2006, XXXI, s. 148-152).

Modern 6ncesi donemde kabz daha yalin bir kavram olmasina ragmen giinimuizde alim satim
islemlerinin birden fazla kisi arasinda ve hizh bir sekilde yapilmasi, mallarin miktarinin yiiksek olmasi
gibi durumlar klasik literatiirdeki kabz kavraminin dogrudan giinimiz uygulamalarina taginmasinda
bazi problemler olugturmaktadir. Nitekim bugilin akde konu olan malin motorlu arag, makine veya
gayrimenkul gibi kiymetli bir meta olmas: durumunda miilkiyetin nakli i¢in sadece fiilen kabz yeterli
olmamakta, tapu ve ruhsat gibi kayit islemlerine de ihtiya¢ duyulmaktadir (Cebeci, 2010, s. 120). Bu
sebeple klasik literatiirde daha basit sekilde tanimlanan kabz kavraminin yeniden ele alinip modern
uygulamalar cercevesinde degerlendirilmesi 6nem arz etmektedir.

Modern murabaha islemi gercevesindeki esas tartigma, mali ilk olarak satin alan finans kurumunun,
onu miisterisine satmadan 6nce hakiki veya hitkmi olarak kabz edip etmedigi ile ilgilidir. Katilim
bankalar, ¢esitli gerekcelerle mali satin aldiktan sonra fiilen kabzetme konusunda isteksiz
davranmaktadirlar. Bunun temel sebebi, bankanin s6z konusu mali muigterinin satin alma vaadine
binaen ve ona satmak tizere almig olmasidir. Dolayisiyla bankanin mali kabzetmek i¢in Ustlenecegi
nakliye ve depolama gibi masraflar, maliyeti artiran unsurlar olarak degerlendirilmektedir (Cebeci,
2010, s. 121). Netice itibariyle bankanin satin aldig1 mal resmi olarak onun milkiyetine gecmemekte,
banka mali kabzetme konusunda miisteriye vekalet verme veya hitkmi kabz gibi yontemlere
bagvurmaktadir. S6z konusu yéntemler, bankanin malin hasar riskini istlenme konusunda sorumluluk
almasini engelledikleri i¢in fikhi agidan problemli gorilebilecek yonleri bulunmaktadir.

3.1.2. Katilim Bankalarinda Murabahanin Igleyis Sekli

Calismanin bu kisminda ¢ok tarafli bir islem olan ve giiniimiizde bir finansman araci olarak kullanilan
modern murabahanin igleyisi genel hatlariyla verilecektir. Katilim bankalarinin bir finansman yéntemi

olarak kullandif1 murabahanin isleyis agamalari genel hatlariyla syledir (Cebeci, 2010, s. 34-35):

1- Miusteri bankaya gelip bir form doldurarak istedigi malin vasiflarini bildirir ve bankadan séz
konusu mali satin almasini talep eder.

2- Banka, miisterinin satin alma talebini ve satin alinacak mali tim yénleri ile degerlendirir.

3- Sartlar uygunsa banka talebi kabul eder ve misterisi ile genel kredi sozlesmesi imzalar. Bu
sozlesme, her iki taraf i¢in baglayicilik tagitmaktadir.

4- Banka, musterinin istedigi mali (genellikle vekil vasitasiyla) satin alir ve saticiya 6demeyi yapar.
5- Banka, mali mugterisine murabahali olarak satar.
6- Misteri belirlenen tarihlerde taksitleri 6deyerek borcunu bitirir.

3.1.3. Klasik Murabaha ile Cagdag Murabaha Arasindaki Farklar

Katihm bankalarinin murabahaya dayanan islemlerine ge¢meden o6nce, murabahanin klasik
literatiirde anlatilan gekli ile glintimiizde uygulanan modelin genel hatlariyla mukayese edilmesi yerinde

olacaktir. Klasik murabaha ile ¢agdas murabaha arasindaki en 6nemli farklar su sekilde siralanabilir
(Kuru, 2015, s. 17):

a- Klasik murabahada alic1 ve satici olmak tizere iki taraf yer almakta iken ¢agdas murabahada
katilim bankasi, misteri ve satic1 olmak tizere ¢ taraf bulunmaktadir.

b- Klasik murabahada satin alma vaadi bulunmazken ¢agdas murabahada miisterinin satin alma
vaadi 6nemli bir yer teskil etmektedir.

c- Klasik murabahada islemin ilk agamasinda nihai alict yok iken ¢agdas murabahada vardur.

d- Klasik murabahada saticinin migteriye yanlis bilgi verme olasilig1 fazla iken ¢agdas murabahada
miisteri malin vasiflarin1 ve fiyatini 6nceden bildigi i¢in yanls bilgilendirilme ihtimali
bulunmamaktadur.
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e- Klasik murabahada saticinin mali almasi i¢in digaridan gelen bir talep yok iken cagdas
murabahada satici, mugterinin talebi tizerine ve ona satmak amactyla mali almaktadur.

t- Klasik murabahada ilk akdin niteligi, satictnin sorumluluklari ve malin bedeli gibi konular
tartigtlirken ¢agdas murabahada vaad, garanti, vekalet ve teslim gibi konular ele alinmaktadir.
Idari, hukuki ve iktisadi unsurlar da ¢cagdas murabaha tartismalarinda yer almaya baglamugtir.

Klasik murabahanin, satim akdinin 6zel bir tiirt olup saticinin kir elde etme amacina dayanmasina
karsgin modern murabahanin daha ¢ok finansman amaciyla kullanilan bir enstriman oldugu
gorilmektedir. Bu temel farklilik da iki muamelenin uygulamada pek ¢ok agidan degisiklik gostermesine
neden olmaktadur.

3.2. Katilim Bankalarimin Kabz Konusunda Uyguladig: Alternatif Yontemler
3.2.1. Kabza Vekalet Yontemi

Bankalarin kabz konusunda uyguladiklari yontemlerden biri kabza vekalet yontemidir. Bu y6ntemin
mutlak vekaletten farki, mali satin alma isleminin bizzat banka tarafindan yapilmasi ve miisterinin sadece
kabz konusunda vekil tayin edilmesidir. Mutlak vekalet yonteminde ise islemlerin tamamu i¢in vekalet
verilir. Banka, satin alacagi mal ile ilgili siparis formunu satictya géndererek icapta bulunmaktadir.
Nitekim fakihler, migsteri ve satict arasinda kurulan akdin yazili yolla veya el¢i vasitasiyla
tamamlanmasina cevaz vermislerdir. Bu sebeple bankanin giinimizde uygulanan iletisim vasitalarindan
taks veya elektronik posta yoluyla saticiyla iletisime ge¢ip mali alacagini bildirmesi fikhen sahih bir icab
yoludur. Saticinin da icab Uzerine faks yoluyla bankaya cevap vermesi veya faturay: gondermesi kabul
mahiyetindedir (Hace, 1998, s. 142). Boylece satict ile banka arasinda akit tamamlanmig ve kabz i¢in
miisteri vekil tayin edilmis olur. Burada musteri, teoride miilkiyeti ve hasar sorumlulugu bankaya ait olan
bir mali onun adina vekaleten kabzetmektedir. Kabza vekalet yonteminde 6nemli olan nokta, bankanin
siparis vermesinden 6nce malin sevk edilmemis, fatura ve irsaliyenin diizenlenmemis olmasi gerektigidir.
Bunun sebebi bankanin, borcun finansérii konumuna digmesini engellemektir (Odabagi, ty, s. 2-3).

3.2.2. Mutlak Vekalet Yontemi

Bankalarin malin kabzini gerceklestirmek amaciyla uyguladiklar: yontemlerden bir digeri misterilerine
veya tg¢linct bir kisiye alim satim ve mali teslim alma konusunda mutlak vekalet vermeleridir. Bu iglemde
banka alim satim ve teslimle ilgili stireci bizzat takip etmemekte, bu konuda bir bagkasina yetki vermis
olmaktadir. Teoride tglinci bir kiginin de alim satim ve teslim islemleri i¢in vekil tayin edilebilecegi
soylense de Turkiye'deki uygulama, daha ziyade misterinin vekil tayin edilmesi yéniindedir.

Cagdas ulemanin pek ¢ogu, bankanin mali alim konusunda Ugiincii kisiye veya misteriye vekalet
vermesinin caiz oldugu yoninde fetva vermiglerdir. Bununla beraber bankanin vekalet vasitasiyla
zamanla fiilen alim satimdan uzaklagip tamamen bir finansor gibi hareket etmesi ve mebinin tazmin
sorumlulugunu Gstlenmemesi endisesinden dolay: vekaletin musterinin diginda bir kisiye verilmesinin
daha uygun olacag, sadece istisnai durumlarda misteriye vekalet verilebilecegi ifade edilmistir (Hace,

1998, s. 147-148).

Bankanin tginct kisiye kabz konusunda vekalet vermesinde sekil bakimindan bir sakinca
goriinmemektedir. Ciinkii Islam hukukunda bir kimsenin satin aldigi mali kabz etmek icin baskasina
vekalet vermesi caizdir. Ancak bu meselede problemli nokta, yukarida da belirtildigi Gzere bankanin
vekalet yoluyla mali kabzetmesi halinde malin tazmin sorumlulugunu Gstlenmedigi i¢in bir finansor
konumuna gegecegi, bu islemin de konvansiyonel bankalarin uyguladig: faizli kredi verme islemi ile ayn1
mahiyette olacag: endisesidir (Cebeci, 2010, s. 132). Bankanin mdigterisine vekalet vererek mali
kabzetmesi meselesi ise daha problemli gérinmektedir. Bu konudaki tartiyjma noktalarindan biri,
miisterinin mali kabzettikten sonra kendisine satip satamayacagi meselesidir. Cinki misteri mal
kendisine satarken akdin iki tarafini ayn: anda temsil etmis olmaktadir. Bu konuda olumlu goris
belirtenler, Ahmed b. Hanbel'in bu islemde bir sakinca gérmemesine ve Maliki mezhebinde bunun
mivekkilin iznine bagli olmasina dayanirlar (Cebeci, 2010, s. 132). Konu ile ilgili olumsuz kanaat
bildirenler ise yukarida da belirtilen, iglemin faizli kredi islemine benzer hale gelmesi endigesini dile
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getirmektedirler. Nitekim Abdussadik b. Hallikan, Fas bankalarinda murabaha uygulamasina dair
kaleme aldig1 eserinde, bankanin malin teslim alinmasi ve satimi konusunda tiglincii bir kisiye verdigi
vekaletin caiz oldugunu; ancak misgterisine vekalet vermesinin caiz olmadigini ifade etmektedir

(Hallikan, 2011, s. 225).

Bankanin migterisine vekalet vererek mali kabzetmesinde tizerinde durulan bir diger 6nemli nokta,
banka tarafindan satin alinan malin kabz: i¢in miigteriye verilen vekaletin, murabaha akdinden tamamen
bagimsiz ve miistakil bir anlasma olmas: gerektigidir. Bu kaydin getirilmesinin gerekgesi, vekalet
anlagmast ile murabahali satim akdinin birlegerek Islam hukukunda yasaklanms olan bir akitte iki akit
(murekkep akit) seklini almas: endigesidir (Htce, 1998, s. 166).

Kanaatimizce vekalet yonteminin mutlak olarak uygulanmas: katilim bankasinin mebinin teslim-
tesellimiindeki roliini azaltmakta veya bitirmektedir. Bu durum bankalarin teslim sireci ile
ilgilenmemesine ve sorumluluk almamasina kapi aralayan bir durumdur. Bununla beraber giinimiizde
katihm bankalarinin finanse edilen malin tesliminde vekalet yontemine egilimli olduklar gérilmektedir.
Bu egilim onlarin konvansiyonel bankalarla aralarinda mevcut olan uygulama farkhiliklarini azaltmakta
ve islemlerin giderek faizli bankalarin islemlerine benzer hale gelmesine yol agmaktadir. Ayrica kabzdan
once satim yasaginin illeti olan mebinin tazmin sorumlulugunun alic1 tarafindan Gstlenilmesi, fiiliyatta
gerceklesmemektedir. Zikredilen problemler mevcut oldugu stirece vekalet yontemi mahzurlu ve
tartismali bir islem olmaya devam edecektir.

3.3. Katilim Bankalarinin Kabz Konusunda Uyguladig1 Yontemlerin Problemleri

Katihm bankaciliginda uygulanan ve arka planinda murabahanin yer aldigi finansman iglemleri,
calismanin birinci boliminde anlatilan klasik fikihtaki kabz hiikiimleri agisindan birtakim tartigmali
hususlari ihtiva etmektedir. Bu meselelerin bir kism1 teorik boyutta, bir kismi da uygulama noktasinda
olup giiniimiizde Islam iktisadi alanindaki ilmi platformlarin giindemini olugturmaktadirlar. Burada
oncelikle uygulamadaki, ardindan da teorik meselelere yer verilecektir.

3.3.1. Fatura, Tapu ve Ruhsat Gibi Belgelerin Dogrudan Miisteri Adina Kesilmesi

Banka tarafindan satin alinan malin faturasinin 6nce bankaya sonra misteriye mi, yoksa dogrudan
miisteriye mi kesildigi konusu da tizerinde 6nemle durulan meselelerden biridir. Kural olarak belge ve
faturalarin banka adina diizenlenmesi, yani malin 6nce banka tarafindan satin alinip, hiyaze (elde
bulundurma) ve tazmin sorumlulugunun ustlenilmesi ve daha sonra miisteriye satilmas: fikri kabul
gormektedir. Nitekim kabz islemi, bazi alimler tarafindan, yapilan muameleyi sadece bir finansman
muamelesi olmaktan ¢ikaran bir unsur olarak gortilmektedir (Cebeci, 2010, s. 126). Ancak giinimiizde
¢ogu uygulamanin bunu aksine oldugu gorilmektedir. Katilim bankalarinin murabaha iglemlerinde
fatura, tapu ve ruhsat gibi tescil islemleri dogrudan misteri adina diizenlenmektedir. Bir kimsenin ad1
gecen mala malik oldugunun gostergesi olan bu belgelerin 6nce banka, daha sonra miisteri adina degil
de dogrudan misteri adina dizenlenmesi, yapilan islemin hakiki anlamda murabaha olmaktan ¢ikip
stradan bir finans islemine doniistigi gerekcesiyle alimlerin bir kismindan elestiri almaktadir.

Katihm bankalar1 zikredilen elestirileri kendi acilarindan degerlendirerek cevap verme yoluna
gitmektedirler. Konuyla ilgili olarak Ishak Emin Aktepe (2013), Islam hukukunda séz konusu belgelerin
miusteri adina diizenlenme gart bulunmadigini, dolayisiyla bu belgelerin milkiyetin misteriye intikal
etmesinde herhangi bir etkisinin olmadigini ifade etmektedir. Bu belgelerin yalnizca taraflar arasinda
herhangi bir anlagmazlik ¢ikmasi durumunda milkiyetin siitbutunun delili olarak kullanilabilecegini, bu
durumun da miilkiyetin intikali ile ilgili olmadigini sdylemektedir (s. 98-99). Katilim bankalarinin
fatura, tapu ve ruhsati tizerine almamasi ile ilgili olarak ileri siirilen bir diger gerek¢e de bu belgelerin
katihm bankas: adina dizenlenmesinin ilave masraflar ortaya ¢ikaracag: gerekgesidir. Belgeler katilim
bankas: adina diizenlendiginde malin maliyetinin, dolayisiyla da maliyet {izerine konan kar miktarinin
artacag1 ve bu durumun da misterilerin zararina yol acacagi ileri stirilmektedir (Aktepe, 2013, s. 99).

Miisteriye alim satima iligkin mutlak vekalet verilmesinin caiz oldugunu savunanlar, bu belgelerin
misteri adina diizenlenmesinde de bir sakinca gérmemektedirler. Bunun gerekgesi, resmi muamelelerde
vekilin, mivekkilin ismini beyan etmesinin fikhen sart kosulmamasidir. Fakat burada 6nemli olan,
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islemin gergekte kimin i¢in yapildigi konusunda anlasmazliga mahal vermemek adina islem esnasinda
vekilin vekalet vasfini beyan etmesidir. Dolayisiyla bazi alimler, danigma kurullarinin nezaretinde bu
belgelerin misteri adina diizenlenmesinin caiz oldugu gortsindedirler (Hace, 1998, s. 153-154). Netice
itibariyle tapu, ruhsat gibi belgelerin satim akdinin ingasinda ana unsur olmayip sadece akdi tekit edici
vasttalar oldugunu savunanlara gore bu kayitlarin banka adina yapilmas: zorunlu degildir (Htce, 1998,

5. 161).

S6z konusu belgelerin banka adina dizenlenmesi gerektigini dugtinenler ise bu belgeleri miilkiyetin
intikalini etkileyici bir unsur ve hamilinin mali kabzetmesine yetki veren vesikalar olarak gérmektedirler.
Dolayistyla bu belgelerin dogrudan misteri adina diizenlenmesinin caiz olmadigini, ancak belgede banka
ile beraber miisterinin adinin da zikredilebilecegini ifade etmektedirler (Hallikdn, 2011, s. 227).

Uzerinde durulmas: gereken bir baska husus da bizzat devletin yapilan murabaha islemleri sirasinda tapu,
ruhsat ve fatura nevinden belgelerin banka adina diizenlenmesini zorunlu tutmamasidir. Bu belgelerin
miilkiyetin intikaline herhangi bir etkisi olmadigini ve katihm bankasina ilave masraflar yiikleyecegini
diisiinen aragtirmacilara gore devletin béyle bir zorunluluk yiklememesi durumunda katilim bankasinin
bu belgeleri 6nce kendi adina sonra da miisterisi adina diizenletmesi anlamsiz kalmaktadir (Aktepe,
2013, s. 99). Kanaatimizce, bu hususta devlet tarafindan bir yaptirim uygulanmamas: séz konusu
belgelerin katilim bankas: adina diizenlenmesini tamamen anlamsiz kilmamakta ve bu islemi gereksiz
hale getirmemektedir.

S6z konusu belgeler, tazmin sorumlulugu ve miilkiyetin filli olarak bankaya intikalini saglayici vasitalar
olmalar1 sebebiyle 6nem tagimaktadirlar. Bununla birlikte bu belgeler, miilkiyetin ve tazmin
sorumlulugunun intikalini saglayici yegine vasitalar olarak da degerlendirilmemelidir.

3.3.2. Vergilendirme Sisteminden ve I5 Yiikiinden Dogan Problemler

Murabaha isleminde katilim bankalarinin kargilagtiklari problemlerden bir tanesi de vergilendirme
sistemi ile ilgilidir. Katilim bankas: mali alirken vergi 6demekte, daha sonra musteriye sattig1 esnada
yine vergi 6demek zorunda kalmaktadir. Boylece murabaha isleminden elde ettigi kir azalmakta,
hedefledigi kar1 alabilmek icin de mali miisterisine daha pahaliya satmak durumunda kalmaktadir.
Netice itibariyle hem bankaya hem miisteriye zarari olan bu problemli durumu katilim bankalari, resmi
tescil yerine musterileri ile sozli akit yaparak ve sadece fatura ile yetinerek asmiglardir (Cebeci, 2010, s.

128).

Modern murabaha fikrini ortaya atan kisi olarak kabul edilen Sami Hasan Hammid iki kere vergi 6deme
problemi kargisinda goyle bir ¢oziim 6nermektedir: Islami bankalara, kendisi icin degil, daha sonra
belirlenecek bir bagkas: adina mal alma hakk: verilmelidir. Bat’'da yaygin olan bu yéntem —miisterinin
kim oldugu saticinin rizasinin selameti tzerinde etkili olmadik¢a- fikhi prensiplere aykiri degildir.
Ornegin banka bir araba satin aldiginda, trafik dairesi, miisterinin —banka tarafindan sonradan
belirlenecek olmas: itibariyla- muallak olmasini kabul edecektir. Bu siireyi 5 ya da 7 glin gibi kisa bir
stureyle simirlandirmak caizdir (aktaran Cebeci, 2010, s. 129). Ancak Tirkiye'de halihazirda cift

vergilendirme problemini ¢6zme amagli bir hukuki dizenleme yapilmis degildir.

Katihm bankalarinin ginlik islem hacminin yiiksek seviyelere ulagmis olmasi sebebiyle giinimiizde
malin teslim stirecini takip etmek zorlasmigtir. Bu sebeple katilim bankasinin séz konusu islemlerde
muamelat hukukunda gecerli olan kaidelere riayet edememesini iktisadi bir zorunluluk olarak gérenler
vardir. Bu gériste olanlara gore bankanin mali satmadan 6nce fiilen kabzetmesini gsart kogmak, bankaya
ait mustakil depolarin tesis edilmesini ve teslim isiyle ilgilenen gérevlilerin istihdam edilmesini
gerektirmektedir ki bu durum, dogrudan musterinin zararina olan bir durumdur. Dolayisiyla zarurete
binaen islemler fiili olarak yiiriimemektedir (el-1d, 1995, s. 244). Diger yandan s6z konusu islemlerde
hiikmi teslimi 6ne ¢ikaranlar vardir. Bu goriste olanlara gbre bazi mallarin kabzi hakiki sekilde
yapilirken bazi mallar hitkmen kabzedilebilmektedir. Ornegin araba aliminda, miigteriyle yapilan vekalet
akdi ile -mebinin bulundugu yere bakilmaksizin- arabanin tahliyesinin akabinde kabz islemi hitkmen
tamamlanmisg olur (aktaran Diyye, 2009, s. 102).
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3.3.3. Malin Miilkiyetinin Bankaya Intikali

Yukarida ifade edildigi tizere Islam hukuk doktrininde satim akdinde mebinin miilkiyeti, icab ve kabuliin
tamamlanmasiyla mugteriye intikal etmekte olup kabzin, milkiyetin intikaline bir etkisi
bulunmamaktadir (Késani, 1986, V, s. 233). Dolayisiyla murabaha isleminde mebinin milkiyeti, satict
ile kargilikls icab ve kabullin tamamlanmasiyla bankaya intikal eder. Milkiyet, mebinin banka tarafindan
satin alinmasindan mugteriye satilmasina kadar gegen stirede bankaya aittir (Hace, 1998, s. 173).
Misteri ile yapilan akdin gecerli olabilmesi icin misteriye satilmadan 6nce mebinin milkiyetinin
bankaya intikal etmis ve hakiki miilk edinmenin gergeklesmis olmasi gerekmektedir. Malin milk
edinilmesinden 6nce musteri ile yapilan akdin gegerliligi soz konusu degildir (Hiice, 1998, s. 181).

Miilkiyetin siurf akitle misteriye intikal etmis olacagi belirtilmekle beraber, akitte kabz unsurunun
miilkiyetin niteligi Uzerinde etkisi bulunmaktadir. Nitekim mebi kabzedilmedigi middetce bu
miilkiyetin zayif bir miilkiyet olacag: ifade edilmistir. Mebi tzerinde kabzdan once tesis edilen
miilkiyetin zayif olmasinin sebebi, mebinin saticinin yaninda helak olmast durumunda akdin miinfesih
olmasi, diger bir ifadeyle yeni malik (mugteri) tarafindan tazmin sorumlulugunun ustlenilmemis

olmasidir (Hitice, 1998, s. 173).

Miilkiyetin nakli konusu ile ilgili olarak tizerinde durulmas: gereken temel nokta fatura, tapu ve ruhsat
gibi belgelerin milkiyet ifade edip etmeyecegi meselesidir. Resmi tescilin kabz yerine gecebilecegi gorusi
kabul edilse bile, satim akdinde miilkiyetin intikali i¢in kabz sart olmadigindan, resmi tescilin mulkiyetin
intikalinde etkili oldugunu séylemek zordur. Nitekim tapu, ruhsat gibi resmi tescil belgelerinin satim
akdinin ingasinda ana unsur olmadigini, sadece akdi tekit edici vasitalar oldugunu savunanlara gére bu
kayitlarin banka adina yapilmasi zorunlu degildir. Dolayisiyla bu kayitlarin dogrudan miusteri adina
yapilmis olmasi mulkiyetin bankaya intikal etmesini engelleyici bir unsur degildir (Hutce, 1998, s. 161).
Diger taraftan resmi tescilin 6nemine dikkat ¢ekenler, giiniimiizde tescil olmaksizin miilkiyetin resmi
olarak taninmadigini, gayrimenkul gibi bazi mallarda tescilin gerekli oldugunu savunmaktadirlar.
Nitekim Urdiin Islam Bankasi'nin ser’i danisma kurulu, mevzuatin buna miisait olmamasina ragmen
resmi tescil belgelerinin 6nce banka adina diizenlenmesi gerektigi yoniinde fetva vermistir. Bu fetvanin
gerekgesi, miulkiyetin fiili olarak intikalinin tescil ile saglanacag: distncesidir (Hace, 1998, s. 162). Bu
unsur, islemin hakikaten satim akdi olmasini saglayan bir unsur olarak goriilmektedir.

Kanaatimizce s6z konusu belgeleri miilkiyeti intikal ettirici degil, tekit edici belgeler olarak gérmek
yerinde olacaktir. Miilkiyetin tam olarak aliciya intikal ettiginin gostergesi olan tazmin sorumlulugu da
bu belgeler vasitasiyla alici tarafindan yiklenilmis olmaktadir. Bununla beraber séz konusu belgeleri
miilkiyetin ve tazmin sorumlulugunun nakli i¢in tek yontem olarak ele almak isabetli bir tutum degildir.
Nitekim giiniimiizde, baglh kredi s6zlesmesinde oldugu gibi resmi tescilden farkli yontemlerle de tazmin
sorumlulugu alic1 tarafindan tstlenilmis olmaktadir. Netice itibariyle burada kabzin manasimin ve
gayesinin 6ne ¢ikarilarak iglemin stireten alim satim iglemi olmasinin 6ntine gegilmelidir. Resmi tescil
veya bagl kredi s6zlesmesi, bu amaca hizmet eden vasitalardir.

3.3.4. Bankanin Riski Ustlenmesi ve Tazmin Sorumlulugu

Islam hukukunda satim akdinde miilkiyetin intikali icab ve kabulle tamamlanmasina ragmen malin
tazmin sorumlulugu kabz ile aliciya ge¢mektedir (Hallikdn, 2011, s. 227). Kabzin beraberinde getirdigi
risk alma ve helak sorumlulugunu bankalarin yiklenip yiiklenmedigi konusu, tizerinde durulan énemli
meselelerden biridir.

Cagdas ulemanin ¢ogu, murabahada kisa siireligine de olsa mebinin tazmin sorumlulugunun bankaya
intikal etmesini zorunlu gormektedir. Nitekim “el-Haricu bid-damin (malin getirisi tazmin
sorumlulugu mukabilindedir)” kaidesi uyarinca, bankanin mebinin satigindan kir elde etmesinin ser’i
gerekeesi, onun tazmin sorumlulugunu tstlenmis olmasidir (Hace, 1998, s. 174). Yusuf el-Karadavi,
Kuveyt'te diizenlenen 2. Islam Bankacihgi Kongresinde, bankanin mali temelliik edip helak
sorumlulugunu tstlenmesi kaydiyla murabaha isleminin caiz olacag: yoniindeki fetvayr hatirlatmakta ve
damani mulkiyetin intikalinin sonucu olarak gérmektedir (Karadavi, 1983, s. 74). Bu digtincenin bir
neticesi olarak Arap diinyasindaki bazi Islami bankalarin danigma kurullar, higbir sekilde bankanin
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tazmin sorumlulugu altina girmeyen elektrik enerjisi ve ugak yakit: gibi mallarin murabaha yoluyla
finanse edilmesini caiz gormemektedirler (Hace, 1998, s. 174).

S6z konusu elestirilere verilen cevaplardan biri, bankanin mebiyi murabahali olarak miisterisine satarken
ona malik oldugu ve tazmin sorumlulugunu tstlendigi yoniindedir. Bu gortiste olanlara gére buradaki
tazmin sorumlulugu, banka ile musteri arasindaki akdin tamamlanip miisterinin mebiyi bankadan fiili
olarak teslim almasina kadar devam etmektedir (aktaran Diyye, 2009, s. 101). Diger yandan buna karst
ctkan bazi muellifler ise malin daménini yiiklenmek i¢in temellik sartinin yeterli oldugunu, bunun
hiikmi kabz mesabesinde sayilacagini ve daman i¢in kabzin sart olmadigini ifade etmektedirler (Cebeci,
2010, s. 131).

Konu ile ilgili izerinde durulan bir diger 6nemli nokta, mebinin sigortalanmas: meselesidir. Milkiyetin
intikalinin neticesi olarak malin bagina gelebilecek helak olma, kusurlu hale gelme gibi muhtemel
durumlardan bankanin sorumlu olmasinin miilkiyet nazariyesi ¢ercevesinde misellem olmas: sebebiyle
gerekli durumlarda mebinin sigortalanmasinin da bankanin sorumlulugu altinda oldugu ifade
edilmektedir. Dolayisiyla sigorta poligesinin banka adina yapilmas: ve primlerin banka tarafindan
odenmesi gerekmektedir (Hace, 1998, s. 173-176).

Uzerinde durulmas: gereken bir baska husus ise bankanin satim akdi esnasinda malda ortaya ¢ikabilecek
kusurlardan beri oldugunu sart kosmasidir. Saticinin maldaki kusurlardan beri olmas: sartiyla yapilan
satim akdi fikhen gecerli bir akit olup, s6z konusu sart baglayici niteliktedir (Ali Haydar Efendi, 2003,
I, s. 348-349). Nitekim Islam hukukunda saticinin akit esnasinda maldaki kusurlardan beri oldugunu
sart kogmasi caizdir. Dolayisiyla satici konumundaki katilim bankasinin da boyle bir sart ileri stirmesinde
seklen herhangi bir mahzur gérinmemektedir. Bununla beraber katilim bankasinin s6z konusu sart:
mutat hale getirerek siirekli kusur sorumlulugunu tizerinden atan bir tutum i¢inde olmas: problemli bir
durum olarak géze ¢arpmaktadir.

Mebinin tazmin sorumlulugunun banka tarafindan tstlenilmesi konusu, Gzerinde durulmas: gereken ve
meselenin 6ziini tegkil eden bir konudur. Nitekim fukaha, kabzin anlaminin milkiyetin, tazmin
sorumlulugunun ve tasarruf yetkisinin kabzedene intikal etmesi oldugunu soylemektedirler. Mulkiyetin
ve tasarruf yetkisinin intikali i¢in de 6ncelikle tazmin sorumlulugunun tstlenilmis olmas: gerekmektedir.
Bu itibarla hakiki bir alim satim gerceklesmesi gereken modern murabaha iglemlerinde bu hususun
dikkate almip tazmin sorumlulugunun bankaya intikalini saglayici vasitalarin gelistirilmesi, Islam
hukukunun satim akdindeki gayesine mutabik bir tutum olacaktir. Ayrica yapilan iglemlerin geklilikten
uzaklagmasi i¢in de tazmin sorumlulugunun banka tarafindan tstlenilmesi gerekmektedir.

Sonug

Gunimuzde piyasalarda aktif sekilde rol oynayan faizli bankalara alternatif olarak gelistirilen katilim
bankacilig1 sistemi, Musliimanlarin faiz konusundaki hassasiyetlerine biiyiik oranda cevap vermis ve bu
alanda zihinlere takilan megruiyet problemine ¢6ziim getirmistir. Bununla beraber katihim bankalars,
islemlerini Islam hukuku kurallarina biitiniiyle mutabik sekilde yiiritme konusunda bazi problemlerle
kargilasmiglardir. Bu problemler, biiylik oranda klasik dénemdeki aligveris sekil ve yontemleri ile modern
dénemdeki yontemlerin farklilasmasindan kaynaklanmaktadir. Giinimiizde mal kabul edilen meta ve
hizmetler ¢esitlenmis, bunlarin miibadele yontemlerinde de ciddi degisimler olmugstur. Katilm
bankalarinin murabaha islemlerinde mal: fiilen kabzetmeden satmalari da bu degisimlerin bir tezahiirt
olarak gorilebilir.

Islam hukukunda akdin tiiriine gore akitte liizum, sthhat veya miilkiyetin intikalinin sarti olarak
degerlendirilen kabz unsurunun katilim bankaciligi muamelelerinde nereye oturdugu mevzusu, halen
tartigilan hususlardan biridir. Katilim bankalarinin masraflari azaltmak amaciyla mali fiilen kabzetmeyip
saticinin deposunda bekletmeleri ve giint geldiginde kabz i¢in miisterilerine vekalet vermeleri; ayrica
fatura, tapu ve ruhsat gibi tescil belgelerini dogrudan misteri adina dizenletmeleri bazi alimler
tarafindan katilim bankalarinin iglemlerini, konvansiyonel bankacilik iglemlerine yaklagtirict bir etken
olarak gorilmektedir. Bu alimlere gore kabz unsuru, katiim bankasini faizli bankalardan ayiran en
6nemli unsurdur. Diger taraftan bazi alimler ise Islam hukukunda malin hitkmen de kabzedilebileceginti,
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fillen kabzin gerekli olmadigini sdylemekte ve bankanin fiilen kabz i¢in yaptigi masraflari gereksiz
bulmaktadirlar. Kanaatimizce katilim bankalarinin murabaha iglemlerinde malin fiilen teslim alinmasi,
s6z konusu iglemin gergekten murabaha olmasini saglayan bir unsurdur. Dolayisiyla kabz unsurundan
tamamen vazgegilmemeli, bununla beraber Islam hukuk kurallari da géz 6niinde bulundurularak soz
konusu islemi kolaylagtiracak kanuni diizenlemeler getirilmelidir. Bu sayede katilim bankasinin fazla
kulfet altina girmeden ser’1 daire ierisinde hareket etmesi temin edilmis olacaktir.
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OZET

Giintimiizde bir kisinin dinine, ideolojik ve siyasi egilimine bakmaksizin
yoksulluk, her y6niiyle yikici bir gii¢ olarak goriilmektedir. Bu sebeple
yoksullugun azaltilmasina yonelik cesitli stratejiler olusturulmustur.
Fakat cagdas Misliiman distintrlerin gorislerinde yoksullugun yikici
guciinin unsurlar gercekte nelerdir? Bu goérislerden ne tir stratejiler
geligtirmiglerdir? Bu makale, ilk olarak Miisliman distnirler tarafindan
benimsenen c¢agdas yoksulluk goriglerini aragtirarak, daha sonra
distintrlerin  6nerdikleri yoksullugu azaltmaya yonelik = stratejileri
sorgulayarak ve son olarak da Islami bir bakis agisiyla diisiinirlerin
yoksulluk goriiglerini ve stratejilerini elegtirel bir sekilde analiz ederek
yukaridaki iki temel soruyu cevaplamay:r amaglamaktadir. Bu makale,
metin ¢6ziimlemesi analizine dayali olarak, c¢agdas Miusliman
distintrlerin  yoksullugun maddi manevi tanimini gérmezden
gelmelerinin yani sira, digsal, tepeden inmeci bir yaklagim kullanarak
yoksullugun azaltilmasi i¢in stratejiler olusturmaya yonelik goriglerinin
ve stratejilerinin yetersiz oldugunu gostermektedir. Kisaca bu makalede,
Islami bir bakis agistyla yoksulluk sorununun yeniden irdelenmesine ve
Misliman toplumlarin kendi inanglarina dayanan yoksullukla miicadele
stratejilerinin - yeniden insasina yonelik bir gerek¢e saglanmaya
caligilmaktadir.
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ABSTRACT

Currently, irrespective of one’s religious, ideological, and political
inclination, poverty is seen as a destructive force in all aspects.
Subsequently, various strategies have been formulated to alleviate
poverty. But what are actually the components of the destructive force
of poverty in the vision of contemporary Muslim scholars? What kind
of Islamic strategies have they formulated out of this vision? This article
seeks to answer these two main questions by first investigating into the
contemporary vision of poverty that has been adopted by Muslim
scholars, followed second by an investigation into the strategies for
poverty alleviation they proposed, and third, by critically analyzing their
vision of poverty and strategies from an Islamic perspective. Based on a
textual analysis of references, this article displays an inadequacy of the
vision and strategies of the contemporary Muslim scholars for ignoring
material-spiritual definition of poverty, as well as for formulating
strategies for poverty alleviation using an exogenous, top-down
approach. In a nutshell, this article attempts to provide a justification for
rescrutinization of the vision of poverty from an Islamic perspective, and
for a reconstruction of the poverty alleviation strategies based on the
faith of the Muslim communities themselves.
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Girig

Bu makalenin temel amact, Musliiman digtniirler tarafindan ileri stiriilen ¢agdas yoksulluk gorislerinin
ve yoksullugu azaltma stratejilerinin elegtirel bir analizini yaparak, Islami bir bakis acisiyla yoksulluk
tizerine yeniden disinmektir. Bu makale genel olarak dini bir bakis agistyla, yoksullugun azaltilmast i¢in
adil, dengeli ve biitiinsel bir yoksulluk anlayisini ve stratejisini gelistirmeye ¢aligmaktadir. Daha spesifik
olarak, makalenin agagida belirtildigi gibi iki hedefi bulunmaktadir. Ik hedef ¢agdas Miisliman
distnirlerin yoksulluk gortslerini ve yoksullugu azaltma stratejilerini aragtirmak, ikinci hedef ise
yoksullugun azaltilmasina yonelik Islami olarak goriilen stratejileri analiz etmektir. Bunu yaparken, bu
makale iki ana bolime ayrilmistir. Birinci bolimde ¢agdas yoksulluk gorisiinin ve yoksullugun
azaltilmasina yonelik cagdas Islami stratejilerin 6nemi vurgulanarak biitiin tartigmanin zemini
gizilmektedir. Ikinci boliimde ise yoksullugun azaltilmasina yonelik cagdas Islami stratejilerin elestirel
analizi yapilmaktadir. Bu makale, sadece ¢agdas Misliman distnirlerin yoksulluk gérislerinin ve
yoksullugun azaltilmasina yonelik stratejilerinin tam olarak anlagilmasi Gzerine yogunlagan bir 6n
hazirlik calismasidir. Bu makalede ne yoksullugun ayrintili sekilde yeniden tanimlanmas: amaglanmakta
ne de maddi manevi yoksulluga maruz kalms kisilerin kimligini saptamaya yonelik 6lgtimler kesin ve
actk olarak belirtilmektedir. Yoksullugun yeniden tanimlanmasi ve yoksulluga maruz kalmis kisilerin
kimliklerinin saptanmas: i¢in yapilan o6l¢imlerle ilgili derinlemesine bir aragtirma ayri bir makalede
6zenle ele alinmalidur.

1. Caligmanin Arka Plan:

Makalenin arka planinda ana akim ekonomideki yoksulluk gérisi ve yoksullugun azaltilmasinda sézde
“Islami Stratejiler” tartisiimaktadir. Birincisi, Miisliiman diistiniirlerin yoksullukla ilgili genel algisim
yansitirken, ikincisi ise béyle bir alginin Misliman distnirler tarafindan 6ne sirilen yoksullugu
azaltmaya yonelik stratejileri nasil sekillendirdigini gostermektedir.

1.1. Ana Akim Yoksulluk Goriisi

Yoksullukla ilgili ¢aligmalar yapan hemen hemen tim Miisliman digtinirler, ideolojik temellerinden
bagimsiz bir sekilde, yoksulluktan hoslanmiyor gibi gériinmektedirler. Bu digtintirler yoksullugu sadece
kendi i¢inde olumsuz dogaya sahip olarak algilamazlar, ayrica yoksullugun bireylere, topluma ve uluslara
yonelik olumsuz sonuglari icerdigine de isaret ederler. Yoksulluk toplumdaki en kotl sorunlardan biri
olarak (Nofal, 1984), tehlikeli sosyal bir problem olarak (al Qaradawi, 2002), toplumun kalkinma
planlarinin en korkung sosyal hastalif: ve ana diigmani olarak (Abdullah, 1984), toplumsal bir zaman
bombast olarak (Fadhil, 1992), en eski insanlik digmanlarindan biri olarak (Igbal, 2002, s. 1), en biytik
kottlik olarak (Hug, 1996, s. 226), insanlarin inanglarina ve giivenligine ve toplumun istikrarina bir
tehdit olarak (Salih, 1999, s. 91), insanlik onuruna ve bir ulusun istikrarina engel olarak (Fadhil, 1992),
sadece ekonomik bir olay olarak degil ayni zamanda toplumsal ve politik bir sorun olarak (Alhabshi,
1993, 1996) ve bireyler, toplum, dini inang, distnce, kiiltir, aile ve irklar i¢in ¢ok tehlikeli bir sorun
olarak gortlmektedir (al Qardhawi, 1980).

Bununla birlikte, yoksullugun olumsuz sonuglari da vurgulanmaktadir. Misliman distnirler,
yoksullugun Miislimanlarin onurunu zedeledigini (Ahmad, 1991), issizligi, felaketleri, bor¢lulugu,
adaletsiz gelir dagilimini beraberinde getirdigini (al Qaradawi, 2002), dinden dénme dahil cesitli
kottliiklere (Fadhil, 1992), zengin ve fakir insanlar arasinda suglara ve nefrete (Nofal, 1984), dilencilikle
sonuglanan tarifsiz acilara yol agtigini (Sadeq, 2002, s. 17), sahip olanlar ve olmayanlar arasindaki
miucadelenin bircok imparatorlugu ve medeniyeti ¢okuge stiriikledigini (Igbal, 2002, s. 1), is goremezlige,
caresizlige ve bagkalarina bagimliliga yol agarak insan1 inangsizhiga gotirdagini ve yoksullugun insanlik
onuruyla ¢catisma halinde oldugunu ileri sirmuslerdir (Chapra, 2008). Bir¢ok sugun ve kotiligiin kokeni
olarak gériilen yoksulluk, bir toplumun ahlaki, sosyal ve manevi kurallarin: tehlikeye atmakta, bireylerin
oldugu kadar toplumun sosyal ve ahlaki yonlerinde dengesizlikler olusturmakta (Huq, 1996, s. 226); ve
insanlarin  yoksulluktan kurtulmalarina yardim edebilecek se¢im ve eylem 6zglrligine izin
vermemektedir (Ahmed, 2004, s. 45). Genel olarak yoksulluk, sadece insani bir bakis agisindan degil
ayn1 zamanda Islami bir bakis acisindan da ciddi bir sorun olarak gériilmektedir. Ciinkii yoksulluk (fakru
zaruret) Islam ideolojisi ile bagdagmamaktadir (Ariff, 1988, s. 336).
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Yoksullugun bu gibi korkun¢ dogasindan ve sonuglarindan yola ¢ikan Miisliman distiniirler, yoksulluk
konusunda kati bir durus sergilemektedirler. Qardhawi (1980) yoksullugun ele alinmasini,
engellenmesini ve yoksullukla savagilmas: gerektigini ileri sirmektedir. Fadhil (1992) yoksullugun yok
edilmesi gerektigini savunmaktadir. Ibrahim (1983/1984) yoksullukla miicadelenin Kutsal bir savas
(cihat) oldugunu ifade etmektedir. Ahmed (1991) yoksullukla mucadeleyi onuru korumakla esdeger
gormektedir. Al-Qardhawi (Ibrahim tarafindan, 1983/1984, s. 25) savagin yoksulluktan dolay:
baglatilabilecegine dair bir fetva yayinlamistir ki, Halife Ebubekir’in zekit 6demeyi reddedenlere kars
yliriittigi savas, yoksulluga karst bir savag olarak diigtiniilebilir. Islam tarihinde Halife Ebubekirin bu
savaginin ezilen yoksullarin akibetini korumaya yonelik ilk savas oldugu sdylenmektedir. Ahmed (2004)
her vatandagin temel ihtiyaglarinin kargilanmasi yoluyla yoksullugun kékiinin kurutulmasini 6nermekte
ve bunu her Misliman toplumun bir gorevi olarak gormektedir. Chapra’ya (2008) gore yoksullarin
temel ihtiyaglarini gézeten bir tutuma sahip olmak Misliman toplumun ortak yikimliligidir (farz-1
kifaye). Zekatin sosyal etkisi agisindan, Zaim (1985, s. 117) zekatin, gelirin yeniden dagilmasini garanti
altina aldigini ve devletin zekat: yoksullugu azaltmak i¢in kullandigini ifade etmektedir. Zekat ayrica
kamu harcamalarinin refah fonksiyonunu desteklemesi i¢in tasarlanmigtir. Bu argiiman yoksullugun
kokiint kurutmada zekatin islevini agiklayan ve yoksullugun bir toplumdaki en biiyiik sorunlardan biri
oldugunu savunan Nodal'in (Sadeq, 1994, s. 17’de belirtildigi gibi) argiimanina olduk¢a benzerdir. Khan
(1995, s. 131) Islam Ekonomisi'nin ana hedeflerinden birinin yoksullugu ve ekonomik esitsizligi
azaltmak oldugunu ve Islami bankamin bu hedefe ulagmada 6nemli bir rol oynayabilecegini
soylemektedir.

1.2. Yoksullugun Azaltilmasina Yonelik Cagdas “Islami” Stratejiler

Yoksullugun azaltilmasina yonelik stratejiler izerine tartigmalar hem Islami hem de ana akim sahada
kuskusuz ¢ok fazladir, ancak makalenin simirhlifn g6z oniinde bulunduruldugundan hepsine yer
verilmemektedir. Yoksullugun azaltilmasina yonelik “madde merkezli” ve bitlincil olmayan
yaklagimlarina ragmen ana akim stratejilerinin [literatiirde] 6nemli bir bagari elde etmis oldugu kabul
gormektedir. Bununla birlikte, makale bu basar1 ve biitiincil olmayan stratejiler Uzerinde tartigmay1
amaglamamaktadir. Bunun yerine, bu makale tim stratejilere kisa bir girisle birlikte, sadece belirli
Miisliman distiniirler tarafindan ileri siiriilen; yoksullugu azaltmada Islami olarak isimlendirilen
stratejilere yogunlagsmaktadir.

Yoksullugu azaltma stratejilerinin genel olarak dort asamadan gectigi soylenebilir (Igbal, 2002, s. 10-
12). 11k olarak 1950’li ve 1960’1 yillarda yoksullara “damla”yacag: imidiyle Gayri Safi Yurti¢i Hasila'nin
(GSYH) biiyiimesi tizerine yogunlagma sz konusuydu. Fakat bu ok arzulanan bir geydi. Tkinci olarak
1970lerde ilgi, bir kamu politikas: meselesi olarak, yoksullarin beslenme, saglk ve egitim ihtiyaglarinin
dogrudan kamu tarafindan kargilanmasina kaydi. Fakat bu durumun, hikiimet biitcelerine agir yik
yiiklemesinden dolay1 uzun vadede siirdiiriilebilir olmadig: fark edildi. Uciincii olarak 1980li ve 1990l
yillarda vurgu, kalkinmada emek yogun biyiime modelinin etkinligine ve beseri sermaye olusturmanin
yatinmlart artirdigina kaydi. Fakat emek yogun biiyime modelinin tegvik edilmesinin zor oldugu;
yoksullara temel hizmetlerin sunulmasinin daha fazla kamu harcamasina mal olacag: ve yoksullar ve
yoksul olmayanlarin menfaatleri arasinda degis tokusu gerektirdigi ve [Ustelik] kamunun fonlarini kéti
yonettigi ve yolsuzluklar yaptig: tespit edildi. Dérdiincii olarak 2000'1i yillarda strateji; firsatlary
artirmaya, yoksullarin karar alma siirecine katilimini kolaylastirmaya ve menkul kiymetleri gelistirmeye
dogru yon degistirdi. Bu strateji, karar almada yoksullarin katiliminin éneminin farkina varmaya, kamu
fonlarimin daha iyi yonetilmesine ve yoksullarin kamu politikalar: yoluyla ekonomik ve dogal soklardan
korunmasina bagliydi. Bu strateji diger seylerin yaninda is, kredi ve altyap: gibi maddi firsatlarin
saglanmasini; biiylimenin kalitesini ve siiregelen kalibini, yerel kurumsal ve yapisal kosullar: yansitan
piyasa reformlarini, gelir dagiliminda daha biiyik esitligi, piyasa firsatlarina ve kamu hizmetlerine
erisimi; saglikli, duyarli ve hesap verebilir kurumlari; ekonomik soklara, hastaliga ve sakathiga karst
hassasiyetin azaltilmasini; yoksul insanlarin varliklarini inga etmeyi; hane halki faaliyetlerini
cesitlendirmeyi ve olumsuz goklarla basa c¢ikmak icin ¢esitli sigorta mekanizmalarini saglamay:
icermektedir.

Yoksullugun Islami bir yaklasimla azaltilmasina yonelik olarak, Igbal (2002, s. 12-13) yoksullugun
azaltilmas: igin stratejilerin iki degis tokus icermesi gerektigi inanciyla baglar. Ilk degis tokus “sahip
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olanlar” ile “sahip olmayanlar’in ¢ikarlari arasindaki degis tokustur. Ikincisi ise kamu sektori ile
piyasanin rolii arasindaki degis tokustur. Ilk degis tokus stratejisinde Iqbal, Islami 6gretinin diinya
gorigiine yani bu diinyadaki hayatin, yoksullugun ve gelir ve refahtaki farkliligin aslinda bir sinav oldugu
gorisiine donmektedir. Allah azze ve celle (O, ulu ve yiicedir.) tarafindan insanlara bagiglanan yiiksek
gelir ve zenginlik yoksullarla paylagilmak zorundadir ve yoksullarin zenginlere kars: kindar olmamalar:
kosuluyla, zorluklara sabirli bir sekilde dayanmalari durumunda ahiret hayatinda ¢okca
odillendirilecekleri garanti edilir.

Kamu sektori ile piyasa arasindaki degis tokusa gelince, Igbal (2002, s. 13-20) yeniden dagitim
hedeflerine ulagmak i¢in “kurumsal yaklagim” 6nermektedir. Zekat, vakif, tekafil, infak vb. kurumlar
piyasa ¢oziimlerinde yerlesmis olan bazi egilimleri diizeltmek i¢in tamamlayici unsurlar haline gelirken,
piyasanin bir kurum olarak kendi roliinii oynamasina izin verilir.

Igbalin (2002, s. 13) “kurumsal yaklagim” ile yoksullugu azaltmaya yonelik yukarida agiklanan fikri,
birok Miisliiman diisiiniir tarafindan savunulan temel yaklagimlardan biri haline gelmistir. Ornegin,
zekitin uygulanmasinda, Yasin ve Tahir (2000) statikonun stirdirilmesi, sadece zekitin uygulanmasi
ve kir paylagimu ile kazanimlarin yeniden dagitilmas: gibi daha az verimli bir politikaya karsi, genis caplt
1slamla§may1 savunmaktadirlar. al-Qaradawi (2002, s. 569) zekit sistemini, insanlar1 gl¢lendirip yeterli
gelirle tim ihtiyaclarini Ustlenebilme yetenegini onlara kazandiran, yoksullugu tamamen ortadan
kaldirma amaciyla gelirin zenginden fakire devamli olarak transfer edildigi ekonomideki kalici bir
mekanizma olarak kabul eder. Ona gore zekatin asil amaci, issizlik, borgluluk, esitsiz gelir dagilimi vb.
gibi sosyal sorunlarla birlikte yoksulluk sorununu ¢6zmektir. Bu, sekiz zekat alicist grubundan ikisine
yani yoksullara ve diskiinlere gerekli egitim, 6gretim ve sermaye destegi saglayarak yapilabilir.

Ahmed (2004) kurumsal yaklagim1 daha agik bir sekilde ifade etmigtir. Ahmed, vakifla birlikte zekatin,
varliklarin ve firsatlarin yeniden dagitilmasinda, kapasitenin gelistirilmesinde, servetin yaratilmasinda,
gelir desteginin genisletilmesinde ve béylece yoksullugun azaltilmasinda rol oynayabilecegine
inanmaktadir (Ahmed, 2004, s. 15). O, zekat ve vakif kurumlariyla yoksullugun azaltilmasinda dort
yaklagim ileri stirmektedir; birincisi, zekat: ve vakifi genel kalkinma planina entegre etmek; ikincisi, zekat
ve vakif kurumlarinin dizgiin isleyisi ve etkin bir sekilde faaliyet gésteren kurumlarin kurulmas: igin
tesvikler meydana getirebilecek yasalari ve diizenlemeleri uygulamaya koymak; tgilincisi,
tahsilatlari/gelirleri en ist diizeye ¢ikarmak icin insanlar arasinda giiven inga edebilecek etkili orgiitsel
yapilari tanitmak; ve dérdiinciisi, yoksullugun azaltilmasina yonelik ¢abalari giiclendirmek i¢in ¢agdas
orgiitsel yapilari ve araglari kullanan gesitli kurumlarin yardimiyla kurumsal gelisim ve cesitlilik
yaratmaktir.

Vakaf ayrica yeniden dagitim islevini yerine getirirken ¢ikar ¢atigmasinin ortadan kaldirilmasina ve
béylece yoksullugun azaltilmasina destek olabilecek infak tiirlerinden biri olarak algilanmaktadir (Tag el
Din, 2002). Cizakca (2002), vakif sisteminin hiikiimet harcamalarinin azaltilmasina ve béylece biitge
agiginin ve hikiimetin bor¢lanma ihtiyacinin azaltilmasina, diglama etkisinin' durdurulmasina, faiz
oranlarinin distrilmesine, 6zel yatirimin ve biiyimenin 6niindeki engellerin ortadan kaldirilmasina ve
kamu mallarinin yetersiz tedarik probleminin ¢6ziilmesine yardimer olabilecegine inanmaktadir.

Huq (1996, s. 229-230) ayrica zekit ve vakif kurumlarinin 6tesine gegerek diger Islam ekonomisi
kurumlarinin da olumlu rollerini igerecek sekilde kurumsal yaklagimi savunmaktadir. Hug, zekattan (ki
bu kavrami 6denmesi gereken miktar 6dendikten sonra bagibos zenginlik/gelir tizerindeki istemsiz
verilen sadaka ya da zorunlu vergi olarak tanimlamaktadir) ayri olarak 6siir kavramindan (toprak
triinlerinden alinan vergi seklindeki zorunlu 6deme ya da ozellikle toprak trtinlerindeki zekat); hibe,
vakif, hediye, dilek vb. gonilli katkilardan; mudarebeden (faiz yerine ticaret sermayesindeki kar
paylagimzi); miras hukukundan ve gesitli kooperatif kuruluslarindan bahsetmektedir. Diger Misliman
distnirler tarafindan savunulan diger iki kurum mikrofinans (Hassan & Alamgir, 2002; Obaidullah,
2008a, 2008b; Obaidullah & Khan, 2008) ve tekaftildir (karsilikli kefalet) (Bakar, 2002). Bakar (2002)
tekafiliin insanlari hem ekonomik hem de dogal soklardan koruyarak modern yoksullugun

! Cevirmen notu: Devletin artan kamu harcamalarini finanse edebilmesi igin piyasadan borglanma geregi duymast, bunun piyasa faiz oranlarint
artirmasi ve boylece istenilen orandan fon bulunamamasi sonucu ézel yatirimlarin azalmas: geklinde ifade edebiliriz.
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azaltilmasinda 6nemli bir unsur haline gelebilecegini ileri sirerken, Hassan ve Alamgir (2002)
mikrofinansin serbest meslek yaratmada etkili bir ara¢ oldugunu ifade etmislerdir.

Yoksullugun azaltilmasina yonelik Misliman digtintrler tarafindan benimsenen bir diger yaklagim,
daha ¢ok ekonomik biiyiime inancina dayali ekonomik yaklasim olarak adlandirilan seydir. Ornegin
Igbal (2002, s. 15-16) yoksullugun azaltilmasinda ekonomik buytimenin, 6zellikle gelir dagilimini
diizelten biiyime modelinin 6nemine inanmaktadir. Buna ek olarak, nifus artiginin ve demografik
degisikliklerin de dikkate alinmasi gerektigini 6nermektedir. Boylece gengler begeri sermaye olusumuyla,
yeni is alanlar1 agmayla, finans tesisleriyle ve glivenli ¢evre vasitasiyla Gretken bir iggiici haline gelebilir.

Sirageldin (2002, s. 41) siirdiirtlebilir yoksullukla miicadele stratejilerinin temeli olarak “yerlesik bir adil
firsat mekanizmasina sahip etkili bityiime stratejileri’ni 6nermektedir. Ona gore, bu stratejiler Islam
ahlak sistemi ile 6zellikle Naqvi (1994, s. 31) tarafindan gelistirilen ve dort temel ilkeye dayanan
aksiyomatik? yaklagimla uyum i¢indedir; etik sistemin dikey boyutunu gésteren birlik (tevhid), esitligin
yatay boyutunu saglayan denge (adalet ve ihsan), belirli sosyal baglamdaki 6zgiirligi yeniden
yorumlamak ve degisen zamanlarin ihtiyaglarini kargilamak icin dikkatli idrak gerektiren 6zgir irade
(ihtiyar) ve bireylerin ve toplumun kamu yararini korumasini ifade eden sorumluluk (farz) (Sirageldin,
2002, s. 26).

Khan'in (1995, s. 19) fikirlerinin ekonomik yaklagima maruz kaldigi distnilebilir. Dogrudan
biiyimeden bahsetmemesine ragmen onun 6nerileri ekonomik hesaplamalarla doludur. Khan halkin
temel ihtiyaclarini giderebilecegine inandigi bir dizi yoksullugu azaltma kriteri 6nermektedir. Bu
kriterlerden birincisi diisik fiyat, ikincisi devletin yogun bor¢lanmak zorunda olmayisi ve tginciisi
(aslinda igeride yerlesik) sistemle tutarliliktir. Strateji, tiim insanlara; kaynaklardan aile ge¢imine katk:
saglayabilecek sekilde tim olast firsatlarda girisimde bulunabileceginin motivasyonunu ve yoksul ailelere
serbest ¢aligmalart ve aile igletmelerini gelistirmeleri konusunda tesvik verilmesini vurgular. Bu
stratejinin Islam ekonomisinin ruhuyla tutarli olduguna ve Islam’in béyle bir stratejinin basarist icin
kurumlar sagladigina inanilmaktadir.

2. Yoksulluk Gériisiiniin Elegtirel Analizi ve Yoksullugun Azaltilmas: Igin “Islami” Strateji

Yukaridaki yoksulluk ve yoksullugu azaltmaya yonelik Islami olarak adlandirilan goriisler derinlemesine
digtintldiginde, herhangi bir kisi, goris ve stratejilerin gercekte ti¢ eksiklikten mustarip oldugunun
farkina varir. Bu eksikliklerden birincisi, asir1 yoksullugun kavram olarak yeniden tanimlanmasindaki
eksikliktir. Tkincisi, yoksulluk goriigiiniin ve yoksullugu azaltma stratejilerinin digsal hakimiyetidir®.
Ugiinciisii ise yoksulluk gériisiinde ve yoksullugu azaltma stratejilerinde tepeden inmeci bir yaklagimin
benimsenmesidir.

2.1. Yoksullugun Yeniden Tamimlanmasindaki Eksiklik

Daha 6nce de gosterildigi gibi, literatiirde zaten Islam’in yoksulluk goriisii ve yoksullugu azaltmaya
yonelik Islami stratejiler hakkinda tartigmalar vardir. Bununla birlikte, Miisliman distindrler iki ana sey
tzerinde yogunlagmiglardir. Birincisi, yoksulluk gorist ile ilgili olarak, Misliman distintrlerin hepsi
yoksulluktan hoglanmadiklarini ifade etmektedirler ve yoksullugun olumsuz sonuglarindan kaginmak
icin miimkiin oldugu kadar yoksullugun ortadan kaldirilmasini énermektedirler. Tkincisi, yoksullugu
azaltma stratejileri ile ilgili olarak, Misliman disinirler ciddi 6lcide ya Islami kurumlara ya da
ekonomik hesaplamalara yogunlasmiglardir. Her iki durumda da, yoksulluk tanim: geleneksel digstince
tarafindan anlagildigi gibi kabul edilmektedir. Ornegin, Misliman disiniirler, zekatin ve vakifin
kullanim: ya da mikrofinansin, tekafiiliin ve ekonomik hesaplamalar tizerinde dururlar. Fakat bunlarin
hepsi, Islami olarak tanimlanmis bir yoksulluk tamimi olarak degil de belirsiz geleneksel yoksulluk
sorununun ustesinden gelmek i¢in yapilmig gibi gérinmektedir.

Inkar edilemeyecek bir sekilde, Miisliiman diisiiniirler yoksullugun azaltilmasindaki gabalara en azindan
temel sagladiklar: i¢in takdir edilmislerdir. Yine de Misliman distintrlerin vizyon ve gorisleri,
yoksullugun manevi boyutundan yoksunmus gibi, biiyiime, piyasa, gelir, servet, istthdam, sermaye,

2 Cevirmen notu: Dogrulugu agik olan, kanitlanmas: gerekmeyen temel 6nerme seklinde ifade edebiliriz.
* Cevirmen notu: Dis kaynakli yazinin hakimiyeti olarak diisiinebiliriz.
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varliklar, gelirler ve karlar gibi sadece ekonomik gostergeleri ve araglar barindirmaktadir. Misliman
diigtiniirler, bu gostergeleri ve araglari Islam’la es zamanl yapmak igin birlik (tevhit), denge (adalet ve
ihsan), 6zgtr irade (ihtiyar) ve sorumluluk (farz) gibi Islami unsurlar: 6nermislerdir (Naqvi, 1994, s. 31;

Sirageldin, 2002, s. 26).

Tim Musliman distinirlerden sadece Huqun (1996, s. 225) yoksullugun tanimindan kisaca bahsettigi
gorinmektedir. Fakat bu tanim kismen de olsa Islami bir tanim olarak distiniilebilir. Huq, hala
yoksullugun gostergesi olarak “yagam seviyesi’ni ve “gecim dizeyi’ni kullanmaktadir. Onun yoksulluk
kategorileri, ekonomik olarak iyi yagamak i¢in asgari temel ihtiyaglar: giderecek gelire ve mal ve hizmet
satin alma giicine dayalidir. Buna ek olarak, yoksulu gecimlerini saglamada firsatlardan ya da
yeteneklerden ya da her ikisinden yoksun olan kisiler olarak tanimlamaktadir ki yoksulluk sosyal
agagilanmaya, ekonomik yoksunluga ve ahlaki ve manevi bosluga yol agabilir (Huq, 1996, s. 226). Kahf
(2002, s. 22) ayrica zekit alicilarinin ilk iki sinifindan -yoksul ve digkiin- bahsederken zenginlik ve
gelirle iligkili insan ihtiyaglarina dayali olarak, zekat bilginlerinin yapmis oldugu yoksul ve diiskiin insan
tanimlarindaki farkliliklardan kisaca bahsetmektedir. Bahsettigi ilk bilginler grubu diskiinleri hi¢bir seye
sahip olmayan kisiler olarak tanimlarken, yoksullar1 zenginlik ve gelir a¢isindan ihtiya¢ duyduklarindan
daha azina sahip kisiler olarak tanimlamaktadir. Bununla birlikte ikinci grup bilginler yoksullarin digkiin
olanlardan daha kéti bir durumda oldugunu disiinmektedirler. Ancak, bunun tzerinde kapsamli bir
sekilde durulmamistir. Ciinkii Kahfa (2002, s. 22) gére bu konu, daha koti bir durumda olan igin
onemsizdir. Ne olursa olsun her iki grubun da gelirleri ihtiyaglarini destekleyememektedir. Dolayistyla
bu durumda zekat, ge¢im i¢in tamamlayici destek olmaktadir.

Hem Huq (1996) hem de Kahf (2002, s. 22) tarafindan 6zetlenen yoksulluk ve yoksul tanimlari,
geleneksel ekonomi tarafindan kullanilan maddi gostergelerin aldaticithgindan kendini kurtaramamusgtir.
Hem Huq hem de Kahf temel olarak zengin kisinin i¢inde oldugu gibi fakir kisinin i¢inde yerlesik olan
manevi boyutu gormezden gelmislerdir. Sirageldin (2002, s. 31) de bu durumu gérmezden gelmistir.
Sirageldin yoksulluk kavraminin ¢ok boyutlulugunu 6l¢mede miktarsal para temelli yaklagimin (6l¢tli
tiketim ya da gelir) yetersizligini vurgulamasina rafmen maddi gostergelerin disina ¢ikamamugtir.
Yukarida ifade edilen sorunun tstesinden gelmek i¢in yapmis oldugu 6neri, ihtiyaglarin genisletilmesine
ve sosyopolitik digsalliklarin 6l¢iilmesine dayanmaktadir. Boyle bir olgu Khan'in ¢aligmasinda da
bulunabilir (t.y., s. 4). Séylendigine gore Khan yoksullugu Islami bir bakis acisiyla, iki kavramla, yani
ihtiyaglar kavrami (zaruriyet) ve muafiyet siniri (nisap) kavramuyla iligkili olarak gormektedir. Buradaki
ihtiyaglar insan yagaminin bes temelini yani dini, fiziksel benligi, akli ya da bilgiyi, evlad: ve zenginligi
korumak igin gerekli olan tim faaliyetleri ya da nesneleri ifade eder (bu seriatin bes amacidir fakat o bu
ifadeyi ¢ok kullanmaz). Bir kisi bireysel ve toplumsal yagamin iyi bir sekilde stirdirilmesi i¢in yukaridaki
bes temele dayali olan ihtiyaglarini kargilamada yeterli gereksinim maddelerine sahip degilse, yoksul
saytlmaktadir. Nisap, mallarin ve servetin zekata tabi tutulmadan 6nce sahip olmas: gereken belirli asgari
miktar: ifade etmektedir. Zekatta nisap gereksinimi, bu miktar: karsilayamayan kisilerin sadece zekat
6demekten muaf olduklari anlamina gelmemekte, ayrica bu kisilerin yoksul ve bu yiizden zekat almaya
uygun olduklarini da ifade etmektedir. Patel'in (1983, s. 4) yazis: gibi sozde Islami odakli bir yazi bile
yoksullugu maddi odakl bir anlamda tanimlamaktadir. Patel “En sade anlamiyla yoksulluk, dayanilabilir

ve anlamli bir hayat siirdiirmek i¢in maddi imkanlarin yetersizligi ve eksikligidir.” demektedir.

Yoksulluk tanimlarinda Islami unsurlarin azlig1 distintlirse, bu tanimlar belki de Salih (1999, s. 91) ve
Igbal (2002, s. 12) tarafindan ileri sirilen tanimlar olabilir. Her ikisi de yoksullugu insanoglunun
yaraticisina olan bagliliginin bir sinamasi ve biiyiik bir korku olarak gérmektedir. Bu argliman ile ilgili
olan Kur'an ayeti, diger ayetler yaninda, su sekildedir: “Muhakkak biz sizi korku ve aglikla, servetten,
omurden ve Uriinlerden eksiltmekle imtihan edecegiz ve sabredenleri miijdeleyecegiz.” (Kur'an-1 Kerim
2:155). Ahmed (2004)’te imtihan olarak kabul eder. Bunun yan: sira Ahmed, Islam’in bir denge dini
oldugunu ve bu ylizden hem maddi hem de manevi konulara esit derecede vurgu yapildigini séyleyen
Chapra (1980) ile aym goristedir. Ahmed (2004) yoksullugun maddi ve manevi boyutlarinin
biitiinlesmesinin farkindadir. Ahmed’e géore Islam’daki zenginlik/yoksulluk kavrami, sadece mal ve
hizmetlerden mahrum kalmay1 degil ayn1 zamanda insandaki manevi eksikligi de temsil etmektedir.

Fakat ne yazik ki Ahmed (2004) sadece ekonomik anlamdaki yoksulluk kavramina odaklanmis ve daha
genis kapsamli yoksulluk kavramini kasitli olarak ihmal etmistir. O, ekonomik anlamdaki yoksullugun

68 International Journal of Islamic Economics and Finance Studies



IJISEF

ve kokiiniin kurutulmasinin dolayli olarak manevi yonlere hitap ettigi inanciyla béyle yapmistir. Rahman
(1974) tarafindan ileri strtldiagu gibi, Ahmed (2004, s. 22) bireylerin maddi yagamlarini iyilestirerek
manevi yasamlarini da iyilestirebileceklerine inanmaktadir. Ahmed (2004, s. 55)’te yoksulluk kavraminin
maddi yoksunluktan, egitim ve saglik yoksunlugundan daha ¢ok, savunmasiz olma, riske maruz kalma
ve sessizlik gibi daha genis sorunlar: ifade ettigi bilincine sahip olmasina ragmen, sessizlik ve giigsiizlik
tartismasini hald eski ekonomik distince tzerine yogunlagtirmaktadir. Buna benzer bir yoksulluk
yaklagimi Mannan (1988, s. 305-306) tarafindan da benimsenmistir. Mannan, Islam’daki insan
yoksullugunun hem maddi hem de kiiltiirel ve manevi yoksullukla ilgili oldugunu ve mal bollugunun
Islam’da tek bagina zenginlik saglamadigini kabul etmesine ragmen, yoksullugun kapsamli anlamina
yonelik tartigmasinda tartigmayi sadece ekonomik anlamdaki yoksulluga yonelik Islami tepkilerle sinirl
tutmak i¢in kiltiirel ve manevi yoksullugu dikkate almaktan kaginmaktadir.

2.2. Yoksulluk Uzerine Dig Kaynakli Bir Goriigiin Hakimiyeti ve Yoksullugu Azaltma Stratejileri

Yoksullukla ilgili gorislerin ve yoksullugun azaltilmasina yonelik stratejilerin bir diger eksikligi onlarin
digsal ozellikleriyle ilgilidir. Yukaridaki tartismada yansitildign gibi, yoksulluk distincesine sahip olan
Miisliman distintrler yoksulluga digsardan bakanlardir ve kendileri yoksul degillerdir. Bu digardan
bakanlar, sadece sahsi distincelerine dayali yoksulluk tanimlarini gelistirmekle kalmazlar, ayrica
yoksullugu azaltma stratejisi olustururken yoksullarin yoksulluk algilarini dikkate almazlar.

Aslinda Salleh ve Md. Yusoff, yoksullarin yoksulluk algilarina yonelik bir aragtirma yapmiglar ve makale
yazmiglardir. Fakat bu makale yoksullarin yoksulluk algilarina yonelik mevcut olan tek makale gibi
gorinmektedir. Amiel ve Cowell (1997) tarafindan yapildig: gibi insanlarin yoksulluk algisini 6l¢meye
yonelik bir girisim olmasina ragmen, bu sadece yoksullugun ol¢iilmesi ile ilgili literatiirde kullanilan
onceden belirlenmis standart aksiyomlarin (yani anonimlik, yoksullugun biyimesi, tekdiize, odak ve
transfer-aktarma ilkesi) insanlar tarafindan algilanisiydi. Amiel ve Cowell (1997) Avusturalya’dan,
Israilden ve Amerika'dan 486 6grencinin olugturdugu bir 6rnegi kullanarak bireylerin yoksulluk
algilarinin aksiyomlarla ne 6l¢iide uyustugunu aragtirmiglardir. Ankete katilanlarin ilk ti¢ aksiyomu orta
derecede, dordiincii aksiyomu ¢ok az ve sonuncu aksiyomu ise en az destekledikleri sonucuna
ulagilmigtir. Bu yiizden bir fakirin yoksulluk aksiyomlar: algisi hala yoksullarin kendileri tarafindan degil,
yoksulluga disardan bakanlar tarafindan 6zetlenmektedir. Kurumsal olarak, Islami Kalkinma Bankas:
(IKB) aslinda tabana inme konusunda bilince sahipti fakat etki cok arzulanan bir seydi. Ornegin IKB'nin
1440H Vizyonuw'nun i¢indeki misyonunda agik bir sekilde ifade edildigi gibi IKB, stratejik ortaklik ve
isbirligi kurmaya ¢alisir ve herhangi bir programi formiile etmeden 6nce hedef topluluklarin ihtiyaglarin
ve arzularini tespit eder. Aymi zamanda, IKB o6nerilen her programda o6zellikle Miisliman
topluluklardaki paydaglariyla goris aligverisinde bulunur ve bu topluluklarla yakin bir iligki i¢inde
programlari tasarlamakla birlikte yerel girisimleri de tegvik eder (IKB, 2006b, s. 31-35). Bununla birlikte,
uygulama diizeyinde, béyle bir ¢aba mutlaka ise yaramaz. Caligmalarin gergek belirleyicisi ve tam yetkisi
IKB'nin ve Miisliman topluluklarin ellerinde degil, aksine digsal bir temsilci olarak kendi sahsi
otoritelerinin ellerindedir.

2.3. Yoksulluk Gériigiinde Tepeden Inmeci Yaklagimin Benimsenmesi ve Yoksullugun Azaltilmasina
Yonelik Stratejiler

Yoksullugun tanim: ve yoksullugu azaltmadaki dig kaynakli stratejiler bir araya getirildiginde tepeden
inmeci bir yaklasimin benimsendigi [anlagilmaktadir]. Bu yaklasim yoksullugun tamimindan ve
yoksullugu azaltma stratejilerinden kaynaklanan bir bagka eksikliktir. Tepeden inmeci bir yaklagim
olumlu siyasi bir iradeyle, kaynaklarla, biirokratik sistemle ve tesislerle ortaya ¢ikabilir fakat yine de yerli
ve yabanct otoriteler ve kurumlar yoksulluga digardan bakanlar olarak distinilir ve dolayisiyla onlarin
fikirlerinin digsallig1 vardir.

[Yoksullukla ilgili] tanim ve strateji olusturmayla ilgililer genellikle yerli veya yabanci olan kalkinma
otoriteleri ve kurumlardir ve bunlarin bircogu Islami egilimi olmayanlardan olusur. Onlarin
epistemolojik ve felsefi kokleri fakir Musliiman topluluklardan tamamen farkli olabilir. Her ne kadar
maddi gostergeler yoksullugun azaltilmasina 6nemli bir katkida bulunsa da, bu katk: yeni bir yabanci
kiltirel-toplumsal yapiyla bir araya gelir ve hatta cogu durumda daha 6nceki yerli inanglariyla ve kiiltiirel
uygulamalariyla celigir.
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3. Sonug

Yukaridaki tartigma basgka aragtirmalar icin temel olugturacak bir sonuca gétirmektedir. Cagdas
yoksulluk gérisii, biitiin boyutlariyla ele almak igin bir caba harcamak s6yle dursun, yoksulluga tamamen
olumsuz bir sekilde bakiyor gibi goriinmektedir. Béyle bir tutum, yoksullukla ilgili birgok Islami 6gretiyi
derinlemesine incelemek i¢in bir firsat saglamamaktadir. Ornegin, bir hadisi kutside Allah (siibhanehu
ve tedld) soyle buyurur,

Kullarimin bazilar: en agir yoksullukla donatild, eger onlari zenginlestirecek olursam bu onlar
stmartir ve kullarimin bazilan ise zenginlikle donatildi, eger onlar1 yoksullagtirirsam bu onlar
mahveder.

Bagka bir deyisle, zenginlik ve yoksulluk, ibadet edenleri cezalandirmamay: garanti altina alan Allah’in
litfuna, merhametine ve sevgisine bagh olarak, kullar1 arasindan sectigine verdigi bir vasif olarak
goziikmektedir. Bagka bir hadiste su ifade edilmektedir: Ebu Hureyre Allah'in el¢isini s6yle dedigini
bildirdi, “Zenginlik diinyevi mallarin bollugunda yatmaz, asil zenginlik kalbin kendisinin zenginligidir.”
(Muslim, s. 501).

Yukaridaki her iki 6greti de yoksulluk taniminin yeniden irdelenmesi ve yoksullugu azaltmaya yonelik
stratejilerin  olusturulmast igin biyik bir alan a¢maktadir. Birincisi zenginlerin ve yoksullarin
secilmisligine isaret ederken, ikincisi maneviyatin yoksullukla ilgili konulardaki 6nemini yansitmaktadir.
Her iki 6greti de belki yoksul sahabelerin (ehlisiinnet) zenginlesmesinin Kutsal Peygamber tarafindan
ni¢in talep edilmedigini ve zengin bir sahabe olan Abdurrahman bin Avfin fakir kalmasina neden izin
verilmedigine yonelik bir kavrayis saglayabilir. Yoksullugun taniminda bdyle bir yeniden irdeleme goz
oniine alinirsa, yoksullugu azaltmada Islami bir stratejinin olusturulmast yeni bir bigimle ortaya cikabilir.
Ornegin, hedef gruplar genel olarak dért gruba ayrilabilir. Tlk grup hem manevi hem de maddi agidan
yoksul; ikinci grup manevi olarak fakir ve maddi agidan zengin; Gglincli grup manevi agidan zengin ve
maddi agidan fakir ve d6rdiinct grup hem manevi hem de maddi agidan zengin olanlardir. Muhtemelen
birisi maddi olarak zengin ve fakir olanlarin 6lgiimlerini agiklia kavugsturabilir fakat manevi agidan
zengin ve fakir olanlarin nasil 6l¢tilecegi konusunu merak edebilir. Bu soruyu daha sonraki ¢aligmalarda
aragtirilmak ve tzerinde distnip taginmak tzere oldugu gibi biraktiktan sonra, bu siniflandirmanin
biiyiik olasilikla iki sonug doguracagini soyleyebiliriz. Ilk olarak, yoksullugun azaltilmasi i¢in hedef
gruplar zenginlerin kendileri de dahil olmak tizere toplumun tiim katmanlarini kapsamak zorundadir.
Ikinci olarak, gercek hedef gruplari belirlenebilir, kaynaklar dogru bir sekilde tahsis edilebilir ve israftan
kaginilabilir. En ¢ok dikkat verilmesi ve miidahale edilmesi gereken sey elbette hedef kitlenin ilk sinifidir
(hem maddi hem de manevi agidan fakir olanlar). Bunu, zulim, yozlasma ve benzer olumsuz davraniglar:
sergileyen manevi agidan yoksul [ancak] maddi agidan zengin ikinci grup takip eder. Uciinciisii ise maddi
agidan fakir oldugu halde manevi agidan zengin olmalarindan dolay: ne toplumu rahatsiz eden ne de
topluma bir yiik yikleyen siniftir. Butiin sirecin amaci kesinlikle hem manevi hem de maddi agidan
zengin olan d6rdiinci grubu yaratmaktir.
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