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MANIFESTO

Aksan Akademi, gelecegi sekillendirecek
kusaklarin basarisinda en 6nemli yapi tasi
odak noktasi
girisimdir. Akademinin O6ncelikli hedefi,

olan egitimi alan bir
hukuk o6grencilerine yonelik ufuk agici,
multidisipliner ve  biitiinciil  egitim
programlarim1  herhangi  bir  karsilik
beklemeksizin sunmaktir.

Akademi Komitesi, bu yil da Aksan
Hukuk Biirosu’nun 34 yillik birikiminden
ve genis is agindan faydalanarak,
alanindaki en iyi akademisyenleri, is
insan1 ve ddsiiniirleri, programa kabul
edilen seckin ogrenciler ile bulugturmay1
temel alan bir etkinlik igerigini kaleme
almaktadir.

Akademi caligmalari, bireysel
perspektifte, Ogrencilerin iiniversitelerde
aldiklar1 kuramsal ve teorik hukuk

katilimcilarin  entelektiiel derinliklerine
katkida bulunmay1 amaglamaktadir.

Toplumsal perspektifte ise, her tiirlii
ideolojik kamplagmadan ve ayrimciliktan
uzak bir se¢im siireci yiriitiilmekte ve
egitim  programinin  sonunda, basta
ilkemize ve tiim diinyaya deger katan,
yeni fikirler iireten, arastiran, sorgulayan
ve bu sekilde fark yaratabilen bagimsiz ve
erdemli bireylerin gelecekteki
meslektaslar olarak kazanilmasi

edilmektedir.

umit

bir biitlin olarak
bireylerin birbirine destek vermesini

Toplum igerisinde
saglamak, once insan ilkesini gozetmek ve
gelisimi stirdiiriilebilir kilmak iilkiilerini
benimseyen Aksan Akademi, biinyesine
katilan gelecegin meslektaslari ile birlikte
yorulmadan c¢alismaya ve gelismeye

egitimine ek olarak, is ve sosyal devam edecektir.
hayatlarinda ihtiya¢ duyacaklar1 birgok
onemli yetkinligi kazandimayr ve  Aksan Akademi Komitesi
AKSAN | oo sososy

*Soru ve iletisim i¢in: akademi@aksan.av.tr
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YAYIN iLKELERI

1.  Medeniyet Law Review Dergisi (MLR), hakemli dergi statiisiinde, Ocak-
Temmuz aylarinda yilda iki say1 olarak yayimlanir.

2.  Dergiye gonderilen makaleler baska bir yerde yayimlanmamig veya
yayimlanmak iizere gonderilmemis olmalidir. Makalenin dergimize génderilmis olmast,
yazarin bu konudaki taahhiidii anlamina gelir.

3. Derginin dili Ingilizce olmakla birlikte, Tiirkce, Arap¢a, Almanca ve Fransizca
makalelere yer verilmektedir.

4.  Dergiye gonderilen makalelerin bagina 200-250 kelimeden olusan 6z, 6zlerin
yazildigi dillerde baglik ve oziin altina beser anahtar kelime eklenmelidir. Anahtar
kelimeler tercihen alana ait dizinlerden segilerek verilmelidir. Yazilan makalelerin
yazildig1 dildeki 6ze ek olarak Ingilizce 6z eklenmesi gerekmektedir.

5.  Yazilar Microsoft Word Programinda, ana metin Times New Roman
karakterinde 12 punto ve 1,5 satir araliginda, dipnotlar Times New Roman karakterinde
10 punto ve 1 satir araliginda iki yana yasli olarak hazirlanmis, sayfa marjlart A4 boyutu
tizerinden iist ve soldan (4) cm., alt ve sagdan (3) cm. olarak ayarlanmis bir sekilde CD
veya elektronik posta ile editore gonderilmelidir.

6.  Yazinin basligi siyah ve tiimi biiyiik harf olacak sekilde hazirlanmalidir.
Basligin hemen altinda sayfanin saginda yazar adi belirtilmeli ve soyadin sonuna bir
yildizli dipnot konularak dipnotta yazarin gorev yaptigt kurum, unvani ve iletisim (e-
posta) bilgisi belirtilmelidir.

7. Yazarlar unvanlarini, gorev yaptiklari kurumu, iletisim adreslerini, telefon
numaralarini ve elektronik posta adreslerini bildirmelidirler.

8. Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis olduklart ve bu
haliyle basima hazir olarak verdikleri kabul edilir. Yayim kurulu tarafindan yapilan 6n
incelemede derginin yayin ilkelerine uygun olarak diizenlenmemis oldugu tespit edilen
yazilar hakeme gonderilmeden dnce yayn ilkeleri dogrultusunda diizeltilmesi igin yazara
iade edilir.

9.  Yayin kurulunca ilk degerlendirmesi yapilan makaleler kor hakemlik sistemi
uyarinca yazar adlari metinden ¢ikarilarak uzman iki hakeme gonderilecek ve onlarin
onay1 ile yayimlanabilecektir. Eger hakemlerden biri olumsuz gériis bildirirse tiglincii bir
hakemin goriisiine bagvurulacak ve onun goriisii belirleyici olacaktir. Yazarlara
makalenin hangi hakeme gonderildigi ile ilgili bilgi verilmez.

10. Hakem raporunda diizeltme istenmesi durumunda yazar tarafindan sadece
belirtilen diizeltmeler ¢ercevesinde degisiklikler yapilabilecektir. Hakemden gelen rapor
dogrultusunda yazinin yayinlanmasina, yazardan rapor ¢er¢evesinde diizeltme
istenmesine ya da yazinin geri ¢evrilmesine karar verilecek ve yazar durumdan en kisa
stirede haberdar edilecektir.

11. Makalenin sonunda makalede kullanilan kaynaklarin yazar soyadina gore
alfabetik siraya dizildigi kaynak¢aya yer verilmelidir. Kaynakca eserlere yapilan ilk
atiflara uygun olarak diizenlenmelidir. Yararlanilan kaynaklara iliskin metin igindeki
atiflar ise her bir sayfa sonunda dipnot olarak gosterilmelidir. Atiflar ve kaynakg¢a
Chicago atif sistemine uygun olarak yapilmaldir.

12. Bagliklandirma sistemi su sekilde olmalidir: I. A. 1. a. (a) i.

Dipnot atiflar1 asagidaki sekilde diizenlenmelidir:
a. Kitap atiflarinda:
aa. Metin icindeki ilk atiflarda:

Vii



SANLI, Cemal, Uluslararast Ticari AKkitlerin Hazirlanmas1 ve
Uyusmazhklarin Céziim Yollari, 5. Basim, Beta Yaymnlari, Istanbul, 2013, s. 5.
bb. Sonraki atiflarda:

SANLI, s. 24.

Editorlii Kitap atiflarinda:

KARA, Haci, “Turkish Maritime Law”, Introduction to Turkish Law, Ed. M.
Refik KORKUSUZ, Ankara, Seckin Yaymecilik, 2016, s. 309.

Makale atiflarinda:

aa. Metin icindeki ilk atiflarda:

TOPUZ, Murat, “6098 Sayili Tiirk Bor¢lar Kanunu Uyarinca Pazarlamacilik
Sozlesmesi (TBK m. 448-460)” MUHF — HAD, Y. 2013, C. 19, S. 1, 5. 298.

bb. Sonraki atiflarda:

TOPUZ, s. 298.

Elektronik kaynaklarin atiflarinda:

aa. Metin icindeki ilk atiflarda:

GOZLER, Kemal, “Hukuk Okumak Isteyen Universite Adaylarina Fakiilte Tercihi
Konusunda Uyarilar”, (Cevrimigi) http://www.anayasa.gen.tr/tercih-rehberi.htm,
E.T. 03.03.2014.

bb. Sonraki atiflarda:

BASOZEN, s. 8.

Aym yazarin birden c¢ok ¢alismasindan yararlanilmis ise, calismanin ismi,
yazarin diger calismalarindan ayirt edilmesini saglayacak sekilde kisaltilarak
kullanilmahdir.

GOZLER, Anayasa Hukukunun. ., s. 76.

Birden fazla yazar tarafindan hazirlanmis ¢calismalarda, tiim yazarlarin ad ve
soyadlar1 tam olarak yazilmahdar.

KURU, Baki/ ARSLAN, Ramazan/ YILMAZ, Ejder, Medeni Usul Hukuku (Ders
Kitabn), 25. Baski, Yetkin Yayncilik, Istanbul, 2014, s. 145.

Siireli yayinda elektronik kaynaga atif:

BERRY, John N., "Educate Library Leaders,” Library Journal, (Cevrimici)
http//www.epnet.com/ehost, E.T: 3 Nisan 2000.

Ansiklopediye atif:

BOHANNAN, Paul, “Law and Legal Institutions”, International Encyclopedia
of Social Sciences, Vol. IX, Ed. by., David L. Shils, w. Place, McMillan and Free
Press, 1968, pp. 73-77.

Klasik eserlere atif:

ARISTOTELES, Nikomakhos'a Etik, s. 22-23.

Kutsal kitaplara atif:

Kur’an-1 Kerim, 49/12.
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EDITORIAL POLICY

1. Medeniyet Law Review is a new academic refereed journal, published bi-
annually, in January and July, by the Istanbul Medeniyet University Law School.

2. Papers submitted to the journal shall neither have been published nor currently
be under evaluation for publishing elsewhere. Having submitted article to the journal,
author refers his commitment in this regard.

3. The Journal is published in English; however, papers submitted in Turkish,
Arabic, French and German of academic value are also published.

4.  The papers submitted to the journal with abstracts consisting of at least 200-
250 words and five key words shall be attached to the beginning of the paper. In addition
to abstracts of papers for the language it is written, abstracts in English shall also be
attached.

5. Each paper should be submitted as a Word document to the editor via CD or e-
mail. Papers should be written according to the following style guidelines: Paper size:
A4, Top: 4 cm; Bottom: 3 cm; Left: 4 cm; Right: 3 cm Text body: Times New Roman,
12 points, at 1.5 line spacing, justified, Footnotes: Times New Roman, 10 points, at 1
line spacing, justified.

6.  The title of the paper shall all be written with black uppercase letters. The
author's name shall be listed just below to the title and there shall be a mark to the end of
the last name, indicating the tittle of the writer, his/her institutional affiliation and e mail
adress.

7.  Details of the author’s institutional affiliation, full address and other contact
information shall also be mentioned in the submissions.

8  All submissions are regarded as ready to publish and already proofread by the
author himself or herself. The pre-evaluation of all submissions to Medeniyet Law
Review will be performed by the Editorial Board and the the submissions that are
unacceptable on the basis of the General Principles of Publication will be send back to
the author to be corrected in accordance with the principles of publication.

9. Papers approved through the first evaluation shall be sent to one referee with
the name of the writer extracted from the text according to the blind peer review principle
and can only be published with his approval.

10.  According to the referee’s final report, demanding corrections from the author,
publishing or rejection of the paper shall be decided and the author shall be informed of
the situation as soon as possible.

11. At the end of the paper there shall be a bibliography, arranged in alphabetical
order according to the surname of the writer. Bibliography should be arranged
in accordance with the first reference to works. Citations in the paper shall be
shown in the footnotes at the end of each page. Bibliography and references
should be arranged in accordance with The Chicago Manual of Style.

12. Heading format should be as: I. A. 1. a. (a) i.

Footnotes should be arranged as follows:
a.  For books:
aa. For the first footnote:
BORN, Gary B., International Commercial Arbitration, 2. Edition, Kluwer Law
International, 2014, p. 62.
bb. For following footnotes of the same work:
BORN, p. 62.
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For papers:

aa. For the first footnote:

WRIGHT, David, “Another wrong step: equitable compensation following a
breach of trust “, Trusts & Trustees, Vol. 21, Issue 7, Pp. 825-843, 2015, p. 831.

bb. For following footnotes of the same work:

WRIGHT, p. 298.

For web pages:

aa. For the first footnote:

LORCHER, Torsten, “Arbitration in Germany”, https://eguides.cmslegal.com/
pdf/arbitration_volume I/CMS%20GtA Vol%20I GERMANY .pdf, Access
Date: 03.03.2014.

bb. For following footnotes of the same work:

LORCHER, p. 9.

If multiple works of one author are to be citated in the paper, the name of the
citated work should be shortened in the way that allows the distinction of
author’s other studies.

CHEMERINSKY, Constitutional Law... p. 76.

CHEMERINSKY, Criminal Procedure..., p. 35.

If studies prepared by multiple authors are to be citated, the names and
surnames of all writers should be stated.

aa. For the first footnote:

MILLER, Angharad/OATS, lynne, Principles of International Taxation, 25.
Edition, Tottel Publishing, 2006, p. 145.

bb. For following footnotes of the same work:

MILLER/OATS, s. 145.



ICINDEKILER/CONTENTS

Ozel Hukuk /Private Law

Kismi Béliinme Islemleriyle Tlgili 13 Sayih

Kurumlar Vergisi Genel Teblig Taslagi

Hakkinda Diisiinceler........cccooeeiiiiiiiniiiniiinniiiniiinneinncnn 1
Doc¢. Dr. Ferna IPEKEL KAYALI

Ahmet Emrah GECER

The Termination of the Management Consulting
Contract Under Turkish Law......ccccccvviiiiiiiiiiiiiinininnnn. 51

Kazim CINAR

Kamu Hukuku /Public Law

A Critical Analysis of Auditor Independence
Under the New Audit Regulations in the Eu...................... 85
Dr. Ekrem SOLAK

NOT: Dergimizin bu sayisinda dort arapca makale bulunmaktadir. Bu
makalelere arap¢a okumaya uygun olarak derginin arka kapagindan
baslayarak yer verilmistir.

NOTE: In this issue of our journal there are four Arabic articles. These
articles are arranged according to arabic reading by starting from the back
cover of the journal.

Xi



Xii



KISMI BOLUNME ISLEMLERIYLE ILGILI 13 SAYILI
KURUMLAR VERGISi GENEL TEBLIG TASLAGI
HAKKINDA DUSUNCELER

Dog. Dr. Ferna IPEKEL KAYALI
Ahmet Emrah GECER’

(077

Kismi béliinmede bir sirketin bir veya birden fazla bolimii mevcut
veya yeni kurulacak sirketlere devredilmektedir. Kismi boliinme
miiessesinin esas ve usule iligkin hiikiimleri, 6102 sayili Tiirk
Ticaret Kanunu'nda yeniden yapilandirma modeli olarak
diizenlenmigtir. Ancak kismi boliinme isleminin vergi hukuku
bakimindan da sonuglart mevcuttur. Kismi boliinmenin vergisel
sonuglar1 5520 sayili Kurumlar Vergisi Kanunu'nda 6ngoriilmiustiir.
Mali idare, kismi boliinme isleminin vergisel sonuglarimi ayritilt

olarak Kurumlar Vergisi Genel Tebligi’nde (Seri No:l)

! istanbul Medeniyet Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilimdali
Ogretim Uyesi, ferna.kayali@medeniyet.edu.tr

2 fstanbul Medeniyet Universitesi Hukuk Fakiiltesi Mali Hukuk Anabilimdali
Arastirma Gorevlisi, ahmet.gecer@medeniyet.edu.tr

Yayimn Kuruluna Ulastigi Tarih: 05.06.2018
Yaymlanmasinin Uygun Gériildiigii Tarih: 11.09.2018
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diizenlemistir. Ote yandan, Kurumlar Vergisi Genel Tebligi'nde
(Seri No:1) Degisiklik Yapilmasina Dair Tebli§ Taslagi’nda kismi
boliinme miiessesesine iligkin diizenlemeler Ongoriilmiistiir. Bu
caligmamizda, ad1 gecen Taslak’ta yer alan kismi boliinmeye iligkin

diizenlemeler hakkindaki goriiglerimiz aciklanacaktir.

Anahtar Kelimeler: Yeniden Yapilandirma, Kismi Boliinme, 6102
sayili Tiirk Ticaret Kanunu, 5520 Sayui Kurumlar Vergisi Kanunu,
Kurumlar Vergisi Genel Tebligi (Seri No:1), Kurumlar Vergisi
Genel Tebligi (Seri No:1)’nde Degisiklik Yapilmasina Dair Teblig
Taslag.

ABSTRACT

In spin-off transactions, one or more divisions of a company are
transferred to existing or newly established companies. The
substantive and procedural provisions of spin-offs are regulated as a
corporate restructuring model in the Turkish Commercial Code No.
6102. Nonetheless, spin-offs also have consequences in terms of tax
law. The tax-law consequences of spin-offs are provided in the
Corporate Tax Code No. 5520. The fiscal authority regulates in
detail the tax-law consequences of spin-offs in the Corporate Tax
General Communiqué (Serial No: 1). On the other hand, provisions
regarding spin-offs have been set forth in the Draft Communiqué on

the Amendment to the Corporate Tax General Communiqué (Serial

2 Medeniyet Law Review Vol.3,Y.2018, Issue.5



No: 1). This article expresses our views as to the provisions relating

to spin-offs contained in the said Draft.

Key words: Reorganization, Spin-off Transaction, Turkish
Commercial Code No. 6102, Corporate Tax Code No. 5520, The
General Communiqué of the Corporate Tax (Serial No: 1), The
Draft Communiqué on the Amendment to the General Communiqué

on Corporate Tax (Serial No: 1).

I-Giris

Boliinme bir biitiinden tam olarak ayrilmay1 veya belirli boliimlere,
parcalara ayrilmay: ifade etmektedir. Boliinme biiyiik, bir bakima
hantallagsmis bir anonim veya limited ortakliga ya da bir kooperatife
uygulanacak basit bir parcalama iglemi olmayip, bir toplulukta veya
bagimsiz bir sermaye ortakliginda degisik yapilanma planlarmin
yapilmasina ve yeni olusumlara olanak saglayan hukuki bir aractir:.
Bolinme bir yandan c¢ekirdek isletme konusundan uzaklasan
sirketlerin ana konularmma donebilmelerine ve/veya hantallagan
verimsiz yapilarini iyilestirmelerine olanak saglayan bir yeniden

yapilandirma modeli oldugu gibi, aile ortakliklarinda, mirasin

: Hasan Pulash, Sirketler Hukuku Genel Esaslar, 4. Baski, Ankara 2016, § 6, N
121.

- Unal Tekinalp, Sermaye Ortakliklarimn Yeni Hukuku, - Anonim ve Limited
Ortakliklar, Tek Kisi Ortakligi, Ortakliklar Toplulugu, Birlesme, Boliinme, Tiir
Degistirme, Istanbul 2015, s. 724, N 25-01.
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paylasiminda, iki veya li¢ gruplu ortakliklarda sorunlar1 agmak i¢in
ya da holding sistemine gecisin bir araci olarak da kullanilabilir.
Keza ticaret sirketleri daha etkin, verimli ve karli isleyisin
saglanmasi, vergi kolayliklarindan yararlanilmasi, uzmanlagma
alanlar1 belirlemesi, zarar edilen veya verim alinamayan alanlardan
citkma istegi gibi sebeplerle de boliinme yoluna bagvurabilir.
Sirketlerin boliinmesi birlesmeye nazaran daha yeni bir yol olup,
ozellikle sirketlerin kismi boliinmesi 2003-2004 yillarindan beri

uygulanmaktadir.

6102 sayili Tiirk Ticaret Kanunu'nun® (“TTK”) 134 ila 194.
maddeleri arasinda ticaret sirketlerinin yeniden yapilandirilmasina

yonelik li¢ ayr1 yontem 6ngoriilmiis olup, bunlar sirasiyla birlesme,

: Bkz. Boliinme Diizenlemesinin Genel Gerekgesi. Ayrica bkz. Mehmet Helvaci,
Anonim  Ortakliklarin  Boliinmesi  (Yeniden Yapilandirma Modeli Olarak
Boliinme), Istanbul 2004, s. 9-14; Mehmet Akugur, Tiirk Hukukunda Anonim
Ortakliklarin Boliinmesi, Istanbul 2005, s. 13-17; Esin Taboglu/Sezer Cahskan,
“Sermaye Sirketlerinde Yeniden Yapilanmada Son Adim: Boliinme”, Prof. Dr.
Ozer Selici’ye Armagan, Ankara 2006, s. 565; Hakan Cebi, Tiirk Ticaret Kanunu
Tasarisi’na Gore Anonim Ortakliklarin Boliinmesi, Istanbul 2010, s. 8-13.

<« N. Ayse Odman Boztosun, “Ticaret Ortakliklarinin Boéliinerek Ve/Veya
Birleserek Yeniden Yapilandirilmasi”, 40. Yilinda Tiirk Ticaret Kanunu, Istanbul
1997, s. 49; Biiyiikyaka, s. 138. Bagka sebepler icin bkz. Fatma Akgiin, Sirket
Boliinmeleri, SP Kurulu Yeterlik Etiidii, Ankara, Ekim 2001, s. 3-4. Kismi
boliinmenin sebepleri i¢in ayrica bkz. Mutlu Kagitcioglu, Anonim Sirketlerde
Kismi Boliinme, Istanbul 2012, s. 51-63.

» Ciineyt Biiyiikyaka, “Yeni Tiirk Ticaret Kanunu Cercevesinde Sirketlerin
Boliinme ve Birlesme 1§lemlerinin Hukuki Prosediirii”, Regesta, S:1, Kasim 2011,
s. 83.

*RG Tarih: 14/2/2011 Say1: 27846.
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boliinme ve tiir degistirmedir. Inceleme konumuz olan béliinme de -
tipki birlesme ve tiir degistirme gibi - bir yeniden yapilandirma
modelidir. Ancak diger yeniden yapilandirma yontemlerinden farkl
olarak kanun koyucu, TTK’daki bdliinme hiikiimleri yoluyla pay
sahipliklerinin sekillendirilmesi konusunda bir serbestlik yaratmaya
caligmistir. Gercekten boliinme yoluyla bir ortagin  paylar
azaltilabilecegi veya artirilabilecegi gibi sirketten tamamen
cikarilmasi da miimkiindiir. Bu sebeple burada gercek bir yeniden

yapilandirmanin s6z konusu oldugundan bahsedilmektedir».

Tiirk Hukukunda boliinmeye iligkin genel nitelikteki ilk diizenleme

5422 sayili (miilga) Kurumlar Vergisi Kanunu’nda" yer almig”,

» Genel olarak yeniden yapilandirmalarla ilgili genis bilgi i¢in bkz. Tekinalp, § 24,
N 24-01-26-35; Pulash, § 6, N 1-272; Necla Agdag Giiney, Tiirk Ticaret Kanunu
Tasarisinda Sirketlerin Yeniden Yapilanmaswina Iliskin Diizenlemeler Hakkinda
Genel Degerlendirme, Yeditepe Universitesi Hukuk Fakiiltesi Dergisi (YUHFD)
2005, C. I, S. 1, s. 499-509; Mustafa Ceker, “Ticaret Sirketlerinin Genel
Hiikiimleri ve Yeniden Yapilandirilmalari (Birlesme, Boliinme ve Tiir Degistirme)
(m.124-194)”, Erzincan Universitesi Hukuk Fakiiltesi Dergisi (EUHFD), C. XVI,
S. 3-4 (2012), s. 99-120; Hiilya Costan, “6102 Sayili Tiirk Ticaret Kanunu’na
Gore Ticaret Sirketlerinin Yeniden Yapilanmas1”, Yeni Tiirk Bor¢clar Kanunu ve
Yeni Tiirk Ticaret Kanunu Sempozyumu (Makaleler, Tebligler) TOBB Ekonomi ve
Teknoloji Universitesi Hukuk Fakiiltesi, Istanbul 2013, s. 255-291; Ahmet Kesli,
“Birlesme, Boliinme ve Tiir Degistirme”, i¢inde: Sami Karahan, Sirketler Hukuku,
1. Baski, Konya 2012, s. 157-244.

» Erciiment Erdem, “Ticaret Sirketlerinin Boliinmesi-Tiir Degisikligi”,
Bankacilar Dergisi,S.79,Y.2011,s. 81.

" 3/6/1949 tarih ve 5422 sayili Kurumlar Vergisi Kanunu (RG Tarih: 10.06.1949,
Say1: 7229).

= Bu Kanunun (20.06.2001 tarih ve 4684 sayili kanunun 18. maddesi ile degisik)
38. maddesinin 1. fikrasinin 2 numarali bendi uyarinca kismi boliinme “Tam
miikellef bir sermaye sirketinin veya bu mahiyetteki bir yabanct kurumun
Tiirkiye'deki isyeri veya daimi temsilcisinin bilangosunda yer alan gayrimenkuller
ve istirak hisseleri ile iiretim tesisleri, hizmet igletmeleri ve bu tesis ve igletmelere
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akabinde 5422 sayili Kurumlar Vergisi Kanunu’nun 38. maddesi ile
6762 sayili Tiirk Ticaret Kanunu’nun» 274. ve 3143 sayil1 Sanayi ve
Ticaret Bakanliginin Tegkilat ve Gorevleri Hakkinda Kanunun 33.
maddelerine istinaden, anonim ve limited ortakliklarin kismi
boliinmesi Maliye Bakanligi ve Sanayi ve Ticaret Bakanligi'nin
ortaklasa yayinladiklart “Anonim ve Limited Sirketlerin Kismi
Boliinme Islemlerinin Usul ve Esaslarmin Diizenlenmesi Hakkinda
Ortak Teblig”- ile belirlenmigtirs. Ancak gerek 5422 sayili (miilga)
Kurumlar Vergisi Kanununda gerekse 5520 sayili (yeni) Kurumlar
Vergisi Kanununda (“KVK”)* boliinmenin sadece vergisel sonuglari

Ongoriilmiigtiir.

Boliinmenin maddi hukuk (ortakliklar hukuku) boyutu ilk defa 6102

baglh gayrimaddi haklar, hammadde, yart mamul ve mamul mallarin, mukayyet
degerleri iizerinden mevcut veya yeni kurulacak tam miikellef bir sermaye
sirketine, bu degerleri devreden sirketin ortaklarina verilmek veya devreden
sirkette kalmak iizere, devralan sirketin istirak hisseleri karsiliginda ayni sermaye
olarak konulmasi”dir. Ayn1 Kanunun 39. maddesinin (D) fikras1 hiikmii uyarica
ise kismi bolinme islemlerinden dogan karlarin hesaplanmayacagi ve
vergilendirilmeyecegi, ayrica boliinen kurumun bdliinme tarihine kadar tahakkuk
etmis ve edecek vergi borclarindan boliinen kurumun varliklarini devralan
kurumlarin miiteselsilen sorumlu olacaklar: ifade edilmistir.

= RG Tarih: 9.7.1956 Say1:9353.

» RG Tarih: 16.09.2003, Say1: 25231.

= Bu Teblig hiikiimleri hakkinda bkz. Mehmet Helvaci, Anonim Ortakliklarin
Boliinmesi (Yeniden Yapilandirma Modeli Olarak Boliinme), Istanbul 2004, s. 25-
29. Yazar bu Tebligin kanuni diizenlemesi olmadan c¢ikarildigini, bu sebeple
kanuni diizenlemeye uygun olmayan bir teblig oldugunu ve usuli isglemler
dahilinde iptali gerektigini ifade etmigtir; s. 26.

» 13/6/2006 tarih ve 5520 sayil1 (yeni) Kurumlar Vergisi Kanunu da (RG
21.6.2006, Say1: 26205) benzer bir hikkmii icermektedir
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sayilli Tiirk Ticaret Kanunu’nun’ (TTK) 159 ile 179. maddeleri
arasinda diizenlenmistir®. Boylece TTK bugiine kadar KVK ve ilgili
tebliglerle diizenlenen bolinme kurumuna hukuki bir temel
kazandirmistir. Bu baglamda belirtmek gerekir ki halka a¢ik anonim
ortakliklarin boliinmesi 6362 sayili Sermaye Piyasasi Kanunu’nun®
23. maddesine istinaden Sermaye Piyasasi Kurulu tarafindan
yayimlanan 28.12.2013 tarih ve 11.23.2 sayili Birlesme ve Boliinme
Tebliginde», bankalarin boliinmesi ise 5411 sayili Bankacilik
Kanunu’nda® (md. 19) ve bu kanuna istinaden Bankacilik
Diizenleme ve Denetleme Kurumu tarafindan yayimlanan
Bankalarin Birlesme, Devir, Boliinme ve Hisse Degisimi Hakkinda

Yonetmeligi’nde» diizenlenmigtir.

TTK’nm boliinme (daha dogrusu yeniden yapilandirma) hiikiimleri
Isvicre Hukukunda tiim yeniden yapilandirma modellerini
diizenleyen Birlesme, Bolinme, Tiir Degistirme ve Malvarligi
Devrine Hi§kin Federal Kanun (Fusiongesetz; Loi de Fusion)» ile

Avrupa Birligi’nin boliinme islemlerine iligkin 82/891/EEC sayili

» RG Tarih: 14.2.2011, Say1: 27846.

= Ger¢i Ortak Teblig araciligiyla KVK’daki hiikiimlere dayanarak sadece kismi
boliinmenin maddi hukuk cephesi diizenlenmistir.

»RG 30.12.2012, S. 28513.

» RG 28.12.2013, S. 28865.

»RG 01.11.2005, S. 25983 miikerrer.

=RG 01.11.2006, S. 26333.

= Bundesgesetz iiber Fusion, Spaltung, Umwandlung und Vermdogensiibertragung
(Fusionsgesetz)/Loi Fédérale sur la Fusion, la Scission, la Transformation et le
Transfert de Patrimoine (LFus). Bundan béyle “Isvigre Birlesme Kanunu” olarak
anilacaktir.
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Altinct Yonergesi’'ni temel almaktadir-.

Tirk Hukukunda sermaye sirketleri ve kooperatifler sermaye
sirketlerine ve kooperatiflere boliinebilirler (TTK md. 160); buna
karsilik sahis girketleri boliinemezler. Bir bagka deyisle sahis
sirketleri boliinmeye katilamazlar. Buna karsilik tek kisilik anonim
ve limited sirketlerin boliinmeye taraf olarak katilmalarinda herhangi
bir engel bulunmamaktadir. Bdylece kanun koyucu gecerli

boliinmeler bakimindan sinirl say1 ilkesi getirmistir.

Boliinmenin temel ayrimlarindan biri tam bolinme ve kismi
boliinmedir. Tam boliinmede, bir sirketin tiim malvarligi boliimlere
ayrilip mevcut veya yeni kurulacak diger sirketlere devredilmekte ve
boliinen sirketin ortaklari, devralan sirketlerin paylarini ve haklarini
iktisap etmektedir. Ote yandan tam béliiniip devrolunan sirket sona

ermekte ve unvani ticaret sicilinden silinmektedir.

Kismi boliinmede ise, tam boliinmeden farkli olarak, bir sirketin

malvarli@inin tamam degil, bir veya birden fazla boliimii* mevcut

» Sixth Council Directive 82/891/EEC of 17 December 1982. Y6nerge metninin
Tiirkce terclimesi icin bkz. Helvaci, s. 204-213.

= Bunun elestirisi icin bkz. Erdogan Moroglu, 6102 Say:li Tiirk Ticaret Kanunu:
Degerlendirme ve Oneriler, 7. Basi, Istanbul 2012, s. 92; Agdag Giiney, s. 502.

» Bu baglamda belirtmek gerekir ki, tam boliinmeden farkli olarak, kismi boliinen
ortaklik en az iki boliimii kendisinden ayirmak zorunda degildir; sadece bir boliim
malvarligint  kendisinden ayirmakla yetinebilir. Dolayisiyla kismi boliinen
ortaklik, ayirdig1 parcay1 sadece bir ortakliga devretmekle yetinebilir. Yoksa tam
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veya yeni kurulacak diger sirketlere devredilmektedir’. Belirtmek
gerekir ki, kismi boliinme iki sekilde ortaya ¢ikmaktadir. Gergekten
TTK md. 159’da “Boliinen sirketin ortaklari, devralan sirketlerin
paylarimm ve haklarini iktisap ederler veya boliinen sirket, devredilen
malvarlig1 boliimlerinin karsiliginda devralan sirketlerdeki paylari
ve haklar1 elde ederek yavru sirketini olusturur” denmektedir. Ilk
halde boliinen sirketin ortaklari devralan sirketlerin paylarmi ve
haklarm iktisap etmekte iken, ikinci halde boliinen sirket,
devredilen  malvarligt  boliimlerinin  karsiliginda  devralan
sirketlerdeki paylar1 ve haklar1 elde ederek yavru sirketini
olusturmaktadir. TTK md. 159 gerekgesinde, bu ikinci hale
“boliinmenin tgilincii sekli” de denilebilecegi ifade edilmigtir®. Tam
boliinmeden farkli olarak, kismi boliinmenin her iki tiiriinde de
kismi boliinen ortaklik sona ermemekte, kendisinde kalan

malvarligiyla varligim siirdiirmektedir.

Ote yandan boliinme, béliinme sonucu elde edilen paylarm boliinen

sirketteki eski paylara esdeger olup olmamasmna gore “oranlarin

boliinmede oldugu gibi en az iki ortakliga devretmek zorunda degildir; Tekinalp,
s. 726, N 25-07.

» Tekinalp, s. 726, N 25-07; Hiilya Costan, Anonim Ortakliklarda Boliinme,
Ankara 2004, s. 26; Helvaci, s. 21; Sevgi Epceli, “Ticaret Kanunu Tasarisinin
Boliinmeye iligkin 159, 160 ve 161. Maddeleri Uzerine Bir inceleme”, Istanbul
Barosu Dergisi,C. 84,S. 1, Y1 2010, s. 195.

= Yasaman bu tiiri “ayirma sureti ile boliinme” olarak nitelendirmektedir; Hamdi
Yasaman, Sirketlerin Birlesme ve Boliinmeleri, Bilgi Toplumunda Hukuk, Unal
Tekinalp’e Armagan, C.I, Istanbul 2003, s. 706. Halka agik anonim ortakliklar
bakimindan uygulama alani bulan 11.23.2 sayili Birlesme ve Boliinme Tebligi’nde
ise bu tiir “istirak modeliyle kismi boliinme” olarak adlandirilmaktadir.
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2 (13

korundugu béliinme” (“esdeger boliinme”, “simetrik boliinme™) ve
“oranlarin korunmadigr boliinme” (“esdeger olmayan boliinme”,
“asimetrik boliinme”) olarak da ikiye ayrilmaktadir. Ik halde
devreden sirketin ortaklarina, boliinmeye katilan tiim sirketlerde,
mevcut paylari oraninda sirket paylari tahsis edilmektedir. Ikinci
halde ise devreden sirketin ortaklarina, boliinmeye katilan bazi veya
tiim sirketlerde, mevcut paylariin oranina gore degisik oranda sirket
paylar1 tahsis edilmektedir*. Belirtmek gerekir ki oranlarin
korunmadig1 boliinme, yeniden yapilanmalardaki pay sahipliginin

devamu ilkesinin bir istisnasini olugturmaktadir.

Kismi boliinme mehaz Isvigre Hukukunun Almanca metinlerinde ve
Alman Hukukunda Abstaltung terimiyle ifade edilmektedir. Isvigre
Hukukunun Fransizca metinlerinde ise séparation terimi
kullanilmaktadir. Fransiz Hukukunda kismi boliinme apport-
attribution ya da scission partielle olarak anilmakla birlikte kanunda
diizenlenmemistir. Amerikan Hukukunda ise spin-off ve split-off
terimleri ile ifade edilmektedir'. Bu ¢calismamizda, konunun daha iyi

anlagilabilmesini saglamak amaciyla Oncelikle kismi boliinme

» Boliinme bagka ayrimlara da tabi tutulabilir. Bunlar arasinda “devralma yoluyla
boliinme”, “yeni kurulug yoluyla boliinme”, “yatay boliinme”, “dikey boliinme”,
“isletme boliinmesi” sayilabilir; bkz. Mehmet Helvaci, Anonim Ortakliklarin
Boliinmesi (Yeniden Yapilandirma Modeli Olarak Boliinme), Istanbul 2004, s. 17-
18; Hakan Cebi, Tiirk Ticaret Kanunu Tasarisi’na Gore Anonim Ortakliklarin
Boliinmesi, Istanbul 2010, s. 27-30.

« Bityiikyaka, s. 108.

+ Bkz. Helvaci, s. 21-22; Akugur, s. 6-10; Cebi, s. 40-46.
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islemlerine iligkin temel bilgi verilecek ve TTK ile KVK’daki kismi
boliinme diizenlemelerine deginilecektir. Akabinde ise kismi
boliinme miiessesesi vergi hukuku bakimindan incelenecek ve kismi
boliinme miiessesesine iligkin uygulamada ortaya cikan hukuki
tartigmalar degerlendirilecektir. Ozellikle Kurumlar Vergisi Genel
Tebligi (Seri No:1)’nde Degisiklik Yapilmasmma Dair Teblig
Taslagi’nda» yer alan kismi bolinme miiessesesine iligkin

diizenlemeler hakkindaki goriislerimiz aciklanacaktir.

II- Kismi Boliinme Islemleri

1- Tammm

Kismi boliinme, bir girketin malvarliinin bir veya birden fazla
boliimiinlin, boliinen  girketten  ayrilarak  diger  sirketlere
devrolunmasidir. - tam boliinmeden farkli olarak - kismi boliinmede
boliinen girketin tiim malvarlifi degil, sadece bir kismi

bolinmektedir=.

Kismi bdliinme neticesinde, devredilen malvarlifi karsilifinda

=RG Tarih: 3/4/2007 Say1: 26482 http://www.gib.gov.tr/node/87461. (Cevrimici) 7
Eyliil 2018

= Ancak “yavru sirket kurma yoluyla kismi boliinme”de, boliinen sirket
malvarliginin bir parcasinit ayirarak devredebilecegi gibi, tamamint pargalara
ayirarak da devredebilir. Bu son halde, devreden (boliinen) sirket sadece devralan

sirketlerin paylarina sahip olmakta ve holding olarak yapilanmaktadir; Durgut, s.
6.
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boliinen sirketin ortaklar1 veya bizzat bdliinen sirket, devralan
sirketin ortaklik paylarim iktisap etmektedir. Boylece TTK’da kismi
boliinmenin iki tiirli bulunmaktadir. Ger¢ekten TTK md. 159°da da
belirtildigi iizere, kismi bdliinme, devralan sirketin paylarmin
boliinen (devreden) sirkete tahsisi yoluyla yani bir yavru sirket
kurulmas1 yoluyla da gerceklestirilebilir. Esasen KVK’nin 19.
maddesinde “yavru sirket kurma yoluyla kismi bdliinme” esas tiir
olarak diizenlenmistir*. “Yavru girket kurma yoluyla kismi
boliinme”de devralan sirket tarafindan tahsis edilen paylar, boliinen
sirketin ortaklar: tarafindan degil de bizzat boliinen sirket tarafindan
iktisap edildiginden, bdliinen sirketin malvarliginda bir azalma
meydana gelmez. Ancak bu durumda boéliinen sirketin malvarligi
durumunda degisim olur ve boliinme karsilig1 iktisap edilen paylar

sirket malvarliginin bir pargas haline gelir>.

Bu baglamda belirtmek gerekir ki, yavru sirket kurma yoluyla
boliinme hukuk sistemlerinin sadece bazilarinda diizenlenmistir.
Mehaz Isvicre Birlesme Kanunu’nda diizenlenmemis olan bu

model*, Alman Hukukunda Ausgliederung® adi altinda

* Bu model “Birlesme ve Boliinme Tebligi nin (Seri 1I-23.2) 4/1-(1). hilkkmiinde,
“istirak modeliyle kismi boliinme” seklinde adlandirilmakta ve “boliinen sirketin,
boliinmeye konu malvarligimin baska bir sirkete ayni sermaye olarak konuldugu ve
devrin karsihiginda boliinen gsirketin devralan sirket sermayesinde pay sahibi
oldugu kismi boliinmeyi” ifade ettigi belirtilmektedir.

= Durgut, s. 7.

» Isvigre Birlesme Kanunu’nun Kasim 1997 tarihli On Tasarisinin 39/c maddesi
hiikmii de boliinme yoluyla yavru sirket kurma tiiriine yer vermisti. Kanunlagma
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diizenlenmisgtir.

2- Tiirk Hukukunda Kismi Boliinmenin Diizenlendigi Mevzuat

a- 6102 say1l1 Tiirk Ticaret Kanunu

Kismi boliinme TTK’nin 159. maddesinin 1. fikrasinin (b) bendinde
diizenlenmigtir. Buna gore “Kismi boliinmede, bir girketin
malvarligimin  bir veya birden fazla boliimii diger sirketlere
devrolunur. Boliinen gsirketin ortaklari, devralan girketlerin
paylarint ve haklarini iktisap ederler veya boliinen sirket, devredilen
malvarligi boliimlerinin karsiliginda devralan sirketlerdeki paylari

ve haklar: elde ederek yavru sirketini olusturur.

b- Anonim ve Limited Sirketlerin Kismi Béliinme Islemlerinin Usul
ve Esaslarinin Diizenlenmesi Hakkinda Ortak Teblig® (“Ortak
Teblig”)

stirecinde, anilan tiirti boliinmenin siki hiikiimlerine tabi tutmanin dogru olmadig1
elestirisi yapildi. Ontasartya malvarlig1 devrine iligkin hiikiim de eklenince yavru
sirket kurmay1 boliinmenin bir tiirii olarak diizenlemeye gerek kalmadi. Bugiin
Isvigre doktrininde bolinmeye iliskin Kanun hiikiimlerinin bu yonden 6nleyici
nitelik tasiy1p tasgimadiklari tartismalidir; TTK md. 159 Gerekgesi.

» Bkz. Umwandlungsgesetz vom 28. Oktober 1994 (BGBI. I S. 3210; 19951 S.
428) (UmwG) § 123/3, N. 2. Bundan boyle Alman Nev’i Degistirme Kanunu
olarak anilacaktir.

= RG Tarih: 16/9/2003 Say1: 25231.
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Ortak Teblig araciligiyla, KVK’daki hiikiimlere dayanarak, kismi
boliinmenin maddi hukuk cephesi diizenlenmistir. Ancak TTK’ nun
yiiriirliige girmesiyle birlikte gerek tam gerek kismi boliinmenin
maddi hukuk cephesi ayritili olarak diizenlendiginden, Ortak

Teblig uygulanmamaktadir.

c- 5520 sayil1 Kurumlar Vergisi Kanunu

Kismi boliinme KVK’nin 19. maddesinin 3. fikrasinin b bendinde
diizenlenmigtir. Buna gore “Tam miikellef bir sermaye gsirketinin
veya sermaye sirketi niteligindeki bir yabanct kurumun Tiirkiye’deki
is yeri veya daimi temsilcisinin bilangosunda yer alan taginmazlar
ile en az iki tam yil siireyle elde tutulan istirak hisseleri ya da sahip
olduklart iiretim veya hizmet igletmelerinin bir veya birkagini kayitl
degerleri iizerinden ayni sermaye olarak mevcut veya yeni kurulacak
tam miikellef bir sermaye girketine devretmesi, bu Kanunun
uygulanmasinda kismi boliinme hiikmiindedir. Ancak, iiretim veya
hizmet isletmelerinin devrinde, isletme biitiinliigii korunacak sekilde
Jfaaliyetin devamu icin gerekli aktif ve pasif kalemlerin tiimiiniin
devredilmesi zorunludur. Kismi boliinmede devredilen varliklara
karsilik edinilen devralan girket hisseleri, devreden sirkette

kalabilecegi gibi dogrudan bu girketin ortaklarina da verilebilir.
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Tasinmaz ve istirak hisselerinin bu bent kapsaminda devrinde,
devralan gsirketin hisselerinin devreden girketin ortaklarina verilmesi
halinde, devredilen taginmaz ve istirak hisselerine iligkin bor¢larin
da devri zorunludur.” Goriildiigii lizere, kismi boliinme vergisiz ayni

sermaye koyma modelidir>.

3- Kismi Béliinme Islemlerinin Uygulama Alam

a- 6102 Say1l1 Tiirk Ticaret Kanunu Ac¢isindan

Kismi boliinmede sirket, bir veya birka¢ kisma boliinmekte ve
boliinen kistm/kisimlar (kismi kiilli halefiyet yolu ile) yeni
kurulacak veya mevcut bir girkete intikal etmektedir*. Malvarligimin
gecisi kismi kiilli halefiyet ilkesi uyarinca gerceklesmektedir. Bu
baglamda belirtmek gerekir ki, (tam veya kismi) boliinmede Kkiilli
halefiyet ilkesi kendini kismi kiilli halefiyet ilkesi olarak
gostermektedir. Nitekim bu husus TTK md. 159 Gerekgesinde de
“Hem tam hem kismi boliinmede devredilen malvarligi boliinme
sonucunda kismi kiilli halefiyet yolu ile devralan sirketlere gecer;

ayni sermaye konulmast s6z7 konusu degildir” ifadesiyle

» Bilyiikyaka, s. 83.

« Bu baglamda belirtmek gerekir ki boliinen kisimlarin bagimsiz birer isletme
seviyesinde olmasi gerekmez. Onemli olan, ekonomik degeri olan, iktisadi degeri
olan bir bagimsiz malvarlig1 grubunun boliinmesidir; Erdem, s. 81.
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vurgulanmistir®. Boylece (yavru sirket yoluyla boliinme hari¢) kismi

boliinmede ayni sermaye konulmasi s6z konusu degildir.

Tam boliinmeden farkli olarak kismi boliinmede boliinen sirket sona
ermemekte, varligin1 devam ettirmekte, boliinen sirketin ortaklar ise
kismen boliinen sirkette, kismen yeni kurulan sirkette ortak
olabilmektedir. Hatta boliinen sirketin ortaklariin boliinen sirketten

cikmalari da giindeme gelebilmektedir.

Boliinme sozlesmesinde veya boliinme planinda tahsisi yapilmayan

+ Gerekee, s. 461. Kendigelen, her ne kadar madde gerekcesinde boliinme konusu
malvarliginin boliinmenin tescili ile birlikte bagkaca bir igleme gerek olmaksizin
kendiliginden devralan girkete gecisinin kismi kiilli halefiyet yolu ile
gerceklesecegi acikca belirtilmigse de, madde metninde kismi kiilli halefiyet
kavramm dogrudan veya dolayli olarak yollama yapan bir ifadeye yer
verilmedigini, oysa tipki birlesmede oldugu gibi (TTK md. 136/4) ilkeyi
belirleyen maddede agik¢a Ongoriilmesinin isabetli olacagini, bununla birlikte
ilkenin boliinme kararinin tescilinin sonuglarini diizenleyen TTK md. 179/4’te
vurgulandigini ifade etmektedir; Abuzer Kendigelen, Yeni Tiirk Ticaret Kanunu,
Degisiklikler, Yenilikler ve Ilk Tespitler, 2. Basi, Istanbul 2012, s. 148-149. Ayni
yonde bkz. Agdag Giiney, s. 505. Buna karsilik Helvact kismi kiilli halefiyet
kavramina ihtiya¢ olmadig: ¢iinkii bu terimin malvarligimin intikali bakimindan
kiilli halefiyete nazaran farkli bir hukuki sonuca isaret etmedigi goriisiindedir;
Helvaci, s. 108. Epgeli de, TTK md. 179/4’te boliinmenin tescili aninda
envanterde yer alan biitiin aktifler ve pasiflerin devralan sirketlere gececeginin
hiikiim altina alindigini, dolayisiyla “kiilli halefiyet” ilkesinin TTK’da boliinme
bakimindan da kabul edilmis oldugunun agik oldugunu, adi gecen ilkeye
boliinmenin tiirlerinin tanimlandigi 159. maddede ayrica vurgu yapilmasinin da
esasen gereksiz oldugunu, nitekim 6zellikle miilkiyetin nakli bigiminin tanimsal
bir 6zellik olarak degerlendirilmedigini, bundan bagka kiilli halefiyet ilkesinin
TTK md. 159°da belirtilen yavru sirket kurma yoluyla kismi boliinme bakimindan
uygulanmasi s6z konusu olmadigindan genel olarak boliinme tiirlerini diizenleyen
bu maddede adi gegen ilkeye yer verilmemis olmasinin yerinde oldugunu ifade
etmektedir; Epcgeli, s. 196. Ayni yonde bkz. Kagitcioglu, s. 143.
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yani boliinmenin disinda kalan malvarligim diizenleyen TTK’nin
168. maddesinin 1. fikrasinin (b) bendi uyarinca “Kismi boliinmede

§07 konusu malvarligi, devreden sirkette kalir.”

“Ticaret siciline tescil ve gecerlilik” kenar baglifimi tagiyan TTK
md. 179/2 uyarinca “Kismi boliinme sebebiyle devreden girketin
sermayesinin azaltilmasi gerekiyorsa buna iliskin esas sozlesme

degisikligi de tescil ettirilir.”

b- 5520 Sayili Kurumlar Vergisi Kanunu Ag¢isindan

Yukarida ifade edildigi tizere KVK anlaminda kismi boliinme
vergisiz ayni sermaye koyma modelidir. Kismi boliinme halinde
vergilendirmenin nasil yapilacagi da kanunda diizenlenmistir. Buna
gore, kismi boliinme iglemlerinden dogan karlarin hesaplanmayacagi
ve vergilendirilmeyecegi, boliinen kurumun bdliinme tarihine kadar
tahakkuk etmis ve edecek vergi borclarindan béliinen kurumun
varliklarin1 devralan kurumlarin, devraldiklar1 varliklarin emsal
bedeli ile sinirli olarak miiteselsilen sorumlu olacaklar: hiikiim altina

almmustir (KVK md. 20/3)~.

c- Aralarindaki Farkliliklar

= Bu baglamda belirtmek gerekir ki mevcut Gelir Vergisi Kanunu ve Kurumlar
Vergisi Kanunu’nu tek kanun olarak birlestiren ve halihazirda TBMM
giindeminde bulunan (yeni) Gelir Vergisi Kanunu Tasarisi’nda boliinme ve bunun
vergilendirilmesine iligskin olarak 5520 sayil1 KVK’daki hiikiimler korunmusgtur.
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TTK uyarinca kismi boliinmede ayni sermaye konulmasi s6z konusu
degildir. Bir bagka ifadeyle, boliinen (devredilen) kistm yeni kurulan
sirkete veya mevcut sirkete ayni sermaye olarak konulmaz. Bu
nedenle TTK’nin sistemi KVK’daki sistemden ayrilmaktadir®. Zira
KVK ayni sermaye konulmasina dayanan bir rejimi kabul etmis
iken, TTK, kismi kiilli halefiyete dayali, ayni sermaye konulmasini
ve sermaye azaltilmasmi zorunlu kilmayan malvarlifi gecisi
modeline gore sirketin ve ortak durumunun yeniden yapilandirilmasi
yaklagimmi getirmektedir«. Bir bagka deyisle TTK’da kismi
boliinme (yavru sirket kurma yoluyla boliinme harig), ayni sermaye
konulmas1 6n kabuliine degil, kismi kiilli halefiyete dayali bir
yeniden yapilandirma modeli olarak ele alinip diizenlenmisken+,
KVK’da boliinme, ayni sermaye temelinde ve ciiz’i halefiyet ilkesi

uyarinca gergeklesmektedir-.

Ancak belirtmek gerekir ki kismi boliinme tiirlerinden olan “yavru
sirket kurma yoluyla kismi boliinme”de boliinen (devredilen)
malvarlif1 bagka bir sirkete ayni sermaye olarak konulmakta, soz

konusu devrin karsilifinda devralan girketin paylar1 boliinen

«+ Erdem,s. 81.

« Bkz. Boliinme Diizenlemesinin Genel Gerekgesi.

= Kendigelen, s. 148; Biiyiikyaka, s. 136; Ramazan Durgut, “6102 Sayil1 Yeni
Tiirk Ticaret Kanunu'na Gore Sirketlerin Boliinmesi ve Boliinmeye Hakim
Ilkeler”, e-akademi, Agustos 2012, S. 126, s. 2.

« Durgut, s. 3,dpn 11.
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(devreden) sirkete tahsis edilmektedir. Nitekim TTK md. 159
Gerekcesinde de “Bu tiirde, béliinen sirket boliinen malvarlig
parcasint basgka sirkete ayni sermaye olarak koyar; yani gecis, kiilli
halefiyet yolu ile gerceklesmez.” ifade edilmistir. Goriilecegi iizere,
“yavru sirket kurma yoluyla kismi bdliinme”de, tipki KVK’da
oldugu gibi, ayni sermaye konulmas1 s6z konusudur”. Ger¢ekten de
yavru sirket kurma yoluyla boliinmede ayni sermaye konulmasi soz
konusu oldugu icin kiilli halefiyet ilkesi uygulanmamaktadir.
Nitekim TTK md. 159 Gerekcesinde de “Bu tiirde, boliinen sirket
boliinen malvarligi parcasini baska gsirkete ayni sermaye olarak

koyar; yani gecis, kiilli halefiyet yolu ile gerceklesmez.” denilmistir.
III- Vergi Hukukunda Kismi Boliinme Miiessesesi

1- Genel Olarak

Kismi boliinme miiessesesi, -KVK 19. maddesinin 3. fikrasinin (b)
bendinde “Tam miikellef bir sermaye sirketinin veya sermaye sirketi

niteligindeki bir yabanct kurumun Tiirkiye’deki isyeri veya daimi

temsilcisinin bilangosunda yer alan tasinmazlar ile en az iki tam yil

» Aksi goriis icin bkz. Durgut, s. 6, dpn 28. Yazar bu halde de bdliinen sirketin
malvarliginin devralan sirkete kismi kiilli halefiyet yoluyla gececegini, aksini
kabul bakimindan gerekcenin yeterli olmayip, bu hususta agik bir diizenleme
olmas1 gerektigini, ayrica boliinmenin temel ilkelerinden biri olan kismi kiilli
halefiyetin ayirma halinde gegerli olmayacagimi kabul durumunda, bunun bir
boliinme tiirii olarak kanunda diizenlenmesinden beklenen yarar1 (ve kolayliklari)
saglamayacagini ifade etmektedir.
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siireyle elde tutulan istirak hisseleri ya da sahip olduklari iiretim ve
hizmet isletmelerinin bir veya birkacim kayitli degerleri iizerinden
ayni sermaye olarak mevcut veya yeni kurulacak tam miikellef bir
sermaye sirketine devretmesi’ seklinde tamimlanmigtir. Kismi
bolinmenin vergi hukuku alaninda sonuglari mevcuttur. Bu
baglamda kismi boliinmenin KVK’da ongoriilen sartlar cergevesinde
gerceklesmesi  halinde kismi boliinme islemi vergiye tabi
olmayacaktir®. Ancak, boliinen sirketin boliinme tarihine kadar elde
ettidi kazanclar vergilendirilecektir. Vergisiz sekilde kismi
bolinmenin  gerceklesebilmesi  asagida  siralanan  sartlarin

saglanmasina baghdir.

2- Kismi Boliinmenin Sartlar:

a- Boliinen Kurum, Tam Miikellef Sermaye Sirketi ya da Sermaye

Sirketi Niteligindeki Yabanci Kurum Olmalidir.

Kanun hiikmiinden anlagilacagi iizere kismi bdliinme sonucu
boliinen sirketin tam miikellef bir sermaye sirketi veya sermaye
sirketi niteligindeki bir yabanci kurum olmasi gerekmektedir. Ancak
kanun koyucu sermaye sirketi niteligindeki yabanci kurumlarin

sadece Tiirkiye’deki igyeri veya daimi temsilcisi bilancosunda yer

= Dogan Senyiiz/Mehmet Yiice/Adnan Gercek, Tiirk Vergi Sistemi, 11. Basi,
Bursa 2014, s. 227-228.
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alan varliklar ile sinirli olmak tizere kismi boliinme miiessesinden

yararlanabilmelerine izin vermistir.

- KVK 2/1 1. fikrasinda: “9/6/1956 tarihli ve 6762 sayili Tiirk
Ticaret Kanunu* hiikiimlerine gore kurulmug olan anonim, limited
ve sermayesi paylara boliinmiis komandit sirketler ile benzer
nitelikteki yabanci kurumlar sermaye sirketidir. Bu Kanunun
uygulanmasinda, Sermaye Piyasasi Kurulunun diizenleme ve
denetimine tabi fonlar ile bu fonlara benzer yabanct fonlar sermaye
sirketi sayilir” hiikmii yer almaktadir. Bu hiikme gore, anonim,
limited ve sermayesi paylara boliinmiis komandit sirketler ile benzer
nitelikteki yabanci kurumlar ve Sermaye Piyasast Kurulu’nun
diizenleme ve denetimine tabi fonlar ile benzer yabanci fonlar

sermaye sirketi sayilmaktadir.

Kanunun acik hilkkmii geregince sahis sirketlerinin kismi boliinmede
boliimen kurum olmalarmin imkéni1 yoktur. Ayrica KVK’da
diizenlenen kismi bdliinme miiessesesinde, TTK’da oldugu gibi
sermaye sirketleri ve kooperatiflerin sermaye sirketlerine ve

kooperatiflere boliinebilmesine izin vermemistir.

b- Devralan Kurum ya da Kurumlarin Tam Miikellef Sermaye

Sirketi Olmalar1 Gerekmektedir.

» Bu Kanun, 6102 sayili Tiirk Ticaret Kanunu ile yiirtirliikkten kaldirilmustir.
Dolayisiyla, buradaki atfin 6102 sayili Tiirk Ticaret Kanunu’nun ilgili
hiikiimlerine yapildiginin kabul edilmesi gerekmektedir.
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Kismi boliinme sonucunda boliinen kurumun varliklarini devralan
kurum ya da kurumlarin, tam miikellef sermaye sirketi olmalari
gerekmektedir. Bagka bir ifade ile, kanun koyucu sermaye sirketi
niteligindeki yabanci kurumlari kismi boliinmede devralan kurum
olmalarma cevaz vermemistir. Sahis sirketleri, kooperatifler, iktisadi
kamu kuruluglar1, dernek ve vakiflara ait iktisadi isletmeler ile is
ortakliklarinin kismi béliinmede bdliinen kurum olmalarma izin

verilmedigi gibi devralan kurum olmalarina da izin verilmemistir.

c- Kismi Boliinme Konusu Kanunda Belirtilen Varliklar Olmalidir.

KVK’da kismi boliinmeye konu edilebilecek varliklar sinirli olarak
diizenlenmigtir. Buna gore, tasinmazlar, aktifte en az iki tam yil
kalan igtirak hisseleri ile iiretim isletmeleri ve hizmet isletmeleri
disindaki varliklar kismi boliinme kapsami diginda birakilmustir.
Bagka bir ifade ile, ticari isletmeye iligskin sirket aktifine kayith ticari
mallar, yar1 mamuller ve mamuller ile demirbaslar, gayri maddi
haklar, alacak ve bor¢larin KVK kapsaminda vergisiz sekilde kismi

boliinmeye konu edilmesi miimkiin degildir.

KVK, iiretim veya hizmet isletmelerinin devrinde, isletme biitiinliigii

korunacak sekilde faaliyetin devamui icin gerekli aktif ve pasif
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kalemlerin tiimiiniin devredilmesini emretmigtir. Zira kismi
boliinme sonucu hem boliinen hem de boliinme sonucunda varliklari
devralan girketin faaliyetine devam etmesi esastir. Bu baglamda,
tretim veya hizmet igletmelerinin devri ile gergeklesen kismi
boliinme sonucunda, devredilen igletmenin faaliyetinin devami i¢in
gerekli olan her tiirlii makine, techizat, demirbas, gayri maddi hak,
mamul, yart mamul gibi aktif kalemlerin yaninda pasiflerin
devdevredilmesi gerekmektedir. Ayrica kanun hiikmii igletmenin
biitiinligliniin ~ korunmasm  emrettiginden, boliinen  kurum
bilangosunda yer alan ve dogrudan ilgili iiretim veya hizmet
isletmesi ile ilgili nakit, alacak, menkul kiymet ve bor¢larin da
devralan devri zorunludur. Ilaveten, birikmis amortismanlar, itfa

paylar1, tiikenme paylari, karsiliklar, alacak senetleri reeskontu,

» Kanunun ag¢ik hiilkmii geregince {iiretim ve hizmet igletmelerinin belli bir
kismmin kismi boliinmeye s6z konusu olmasi miimkiin degildir. Ornegin iplik
iiretiminde tarak ve cer boliimleri tek bagina kismi boliinmeye konu olamazlar.
Diger yandan, bir sirket biinyesinde faaliyet gosteren iki veya daha fazla hizmet
ve/veya iiretim igletmesinin kismi boliinmeye konu olmasi miimkiindiir. idarenin
goriisii de bu yondedir. “Sirketinizin, kismi boliinme sonucu faaliyetine devam
etmesi esas oldugundan, mukavva ambalaj iiretim tesisi ile tutkal iiretim
tesislerinden baska bir iiretim tesisi de bulunmast durumunda, soz konusu
tesislerin her ikisinin kismi boliinme kapsaminda devredilmesi miimkiindiir.” 1zmir
Vergi Dairesi Bagkanlig1 20.7.2012 tarih ve B.07.1.GIB.4.35.16.01-125-697 say1li
Ozelgesi http://www.gib.gov.tr/node/92973 (Erisim Tarihi: 29.5.2018 saat 18:56);
“Sirketinizin aktifinde kayith bulunan ve depolama ve terminal alam olarak
kullanilan taginmazlarin, tasimacilik ve lojistik faaliyetlerinizi sona erdirmeyecek
sekilde 5520 sayili Kanunun 19 uncu maddesi ve Tebligde yapilan agiklamalar
cercevesinde kismi boliinmeye konu edilmesi miimkiindiir.” Biiylik Miikellefler
Vergi Dairesi Bagkanligi 30.5.2012 tarih ve B.07.1.GiB.4.99.16.02-KVK/19-3-
123 sayili Ozelgesi http://www.gib.gov.tr/node/91776 (Erisim Tarihi: 29.5.2018
saat 19:05).

+ Akif Akarca/Mehmet Safak, “Sermaye Sirketlerinde Kismi Boliinme ve

Vergileme”, https://www.dunya.com/kose-yazisi/sermaye-sirketlerinde-kismi-
bolunme-ve-vergileme/18271 (Erisim Tarihi: 29.5.2018 saat 16:30)
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O0denmemis sermaye, bor¢ senetleri reeskontu, zararlar gibi aktif ve
pasifi diizenleyen bilanco kalemlerinin biitlinciil bir anlayis
cercevesinde boliinen sirketin bilangosundan cikartilarak devralan

sirketin bilangosuna aktarilmasi gerekmektedir.

Kismi boliinmede, devredilen varliklara karsi edinilen devralan
sirket hisseleri, devreden sirkette kalabilecegi gibi dogrudan bu
sirketin ortaklarma da verilebilir. Devralan sirketin hisselerinin
dogrudan devreden sirketin ortaklarina verilmesi halinde devredilen
tasinmaz ve istirak hisselerine iligskin bor¢larin da devri zorunludur.»
Diger yandan, devralan sgirketin hisselerinin devreden sirkette
kalmas1 durumunda devredilen taginmaz ve istirak hisselerine iligkin

borg¢larin devri ihtiyaridir.

d- Boliinen Sirketin Kismi Boliinmeye Konu Olan Kismi, Kayitl

Deger Uzerinden Devralan Sirkete Aktarilmalidir.

Boliinen sirketin kismi boliinmeye konu olan kismi, kayith deger+

= Sakip Seker, “Kismi Boliinmede Dogrular ve Yanlislar 11, Yaklagim Dergisi,
Subat 2007, S. 170 https://www kanitymm.com.tr/makale/2007-
02%20Y AKLASIM %?20-
%20KISMI1%20BOLUNMEDE%20DOGRULAR%20VE%20YANLISLAR-
IL.pdf (Erisim Tarihi: 29.5.2018 saat 17:28)

= Abdurrahman Akdogan, “Vergi Hukuku ve Tiirk Vergi Sistemi”, 11. Basi,
Ankara 2013, 5.439.

» 213 sayili Vergi Usul Kanunu’nun 265. maddesinde kayitli deger, bir iktisadi
kiymetin muhasebe kayitlarinda yer alan hesap degeri olarak tanimlanmugtir.
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tizerinden devralan sirkete aktarilmalidir. Varliklar1 devralan sirketin
ileriki bir tarihte devralinan varliklar1 elden ¢ikarmas: halinde satig
bedeliyle kayitli deger arasindaki miispet fark devralan sirket
kazancma dahil edilecektir. Kayith deger iizerinden aktarimin
yapilmas: halinde, kismi boliinmeye konu olan varliklar kolay
sekilde takip edilebilecek ve devralan sirket tarafindan elden
cikarilmasi  halinde vergilendirilebilecektir. Bu  perspektiften
bakildiginda kismi boliinme miiessesesinin aslinda vergi erteleme

miiessesesi oldugu sonucuna varilabilir.

Diger yandan, kanun hiikmii incelendiginde, kayith deger iizerinden
devredilen varliklara karsilik boliinen girket veya ortaklarina
verilmesi gereken hisselerin  kayith deger iizerinden tespit
edilmesine gerek olmadig1 anlagilmaktadir. Bu sebeple, degistirme
oraninin boliinen ve devralan kurum hisselerinin gercek degeri

tizerinden belirlenmesi esas alinmistir.”

Varliklarin kayitli deger ilizerinden devralan sirkete aktarilmamasi
KVK’da diizenlenen kismi boliinme hiikiimlerinin ihlali anlamina
gelmektedir ve bu sekilde bir bolinme vergilendirmeye tabi

olacaktir.

< Mutlu Kagit¢roglu, Anonim Sirketlerde Kismi Boliinme, 1. Basi, Istanbul 2012,
s.193.
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e- Devredilen Varliklara Kargilik Edinilen Devralan Sirket
Hisseleri, Boliinen Sirkete veya Bu Sirketin Ortaklarina

Verilmelidir.

Devredilen varliklara karsi edinilen devralan sirketin hisseleri,
boliinen sirkette kalabilecegi gibi dogrudan bu sirketin ortaklarina da
verilebilecektir. Kanun koyucu burada ilgililere se¢im hakk:
tanimuigtir.* Devredilen varliklara karsi edinilen devralan sirketin
hisselerinin boliinen sirkete verilmesi halinde boliinen sirketin
sermayesinde bir azalma s0z konusu olmayacaktir. Bu sebeple,
sermaye azaltimima gidilmesine gerek yoktur. Ancak devredilen
varliklara karsi edinilen devralan sirket hisselerinin dogrudan
boliinen sirketin ortaklarina verilmesi halinde bdliinen sirkette

sermaye azaltimina gidilmesi gerekmektedir~.

3- Kismi Boliinmenin KVK Bakimindan Sonuclari

KVK’nin 20. maddesinin 3. fikrasinda, “Bu Kanunun 19 uncu

maddesinin iiciincii fikrasimin (b) ve (c) bentlerinde belirtilen

= Hikmet Ulusan/Murat Kog¢soy, “6102 sayili Yeni Tiirk Ticaret Kanunu’na
Gore Kismi Boliinme Islemi: Kurumlar Vergisi Kanunu ile Kargilagtirilmasi ve
Mubhasebelestirilmesi”, Uluslararast Yonetim Iktisat ve Isletme Dergisi, Cilt:9,
Say1:18,2013,259.

= Sermayenin azaltilmasi, TTK’nin ilgili hiikiimleri nazara alinarak yapilacaktir.
Kismi boliinme dolayisiyla yapilan sermaye azaltilmasi sonucunda devreden
sirketin sermayesi kanuni asgari sermaye smirinin altina inmis ise sermaye
artirrminin yapilmasi gerekmektedir.
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islemlerden dogan karlar hesaplanmaz ve vergilendirilmez. 19 uncu
maddenin iiciincii fikrasimin (b) bendine gore gerceklestirilen kismi
boliinme islemlerinde, boliinen kurumun boliinme tarihine kadar
tahakkuk etmis ve edecek vergi borg¢larindan béliinen kurumun
varliklarimt devralan kurumlar, devraldiklart varliklarin emsal
bedeli ile simirli olarak miiteselsilen sorumlu olurlar.” hiikkmiine yer
verilmistir. Kismi boliinme igleminin, KVK’nin 19. maddesinde yer
alan sartlar ¢ercevesinde gerceklesmesi halinde ortaya ¢ikan kazang
vergilendirilmeyecektir.® Kural olarak kismi boliinmede tiizel kisiligi
devam eden béliinen kurum, boliinme tarihine kadar dogan kazanca
ait vergilerden sorumludur. Ancak Kanun, bolinen kurumun
boliinme tarihine kadar olan vergi bor¢larindan, boliinen kurumun
varliklarini devralan kurumlarin devralinan varliklarin emsal bedeli®
ile smirlh  olmak lizere miiteselsilen sorumlu olduklarini
diizenlemistir. Bu kural ile vergi alacaginin tahsilinin giivence altina

alinmas1 amaclanmustir.

KVK’da diizenlenen devir ve tam boliinme miiesseselerinde kanun
hiikmiinde belirlenen smirlar dahilinde devralinan kurumlarin

zararlar1 indirim olarak kabul edilmistir. Ancak kanun koyucu kismi

= Ziibeyir Bakmaz, “Kismi Boliinmenin Sagladigi Vergisel Avantajlardan
Yararlanabilmenin Sartlart ve Ozellikli Hususlar”, Mali Coziim Dergisi, Temmuz-
Agustos 2015, s.151.

» 213 sayil1 Vergi Usul Kanunu’nun 267. maddesinde, emsal bedeli, gercek bedeli
olmayan veya bilinmeyen veyahut dogru olarak tespit edilemeyen bir malin,
degerleme giiniinde satilmas: halinde emsaline nazaran haiz olacagi degerdir.
Emsal bedel tespiti, aynt maddede gecen esaslar dahilinde yapilir.
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boliinmede, boliinen kurumdan devralan kuruma zarar intikalini
diizenlememigtir. Dolayisiyla, kismi bdolinmede gecmis yil

zararlariin devralan sirkete aktarilmasi miimkiin géziikmemektedir.

Boliinen sirketin veya devralan boliinme nedeniyle herhangi bir
vergi beyannamesi vermesi s0z konusu olmayacaktir. Bagka bir
ifade ile, tam boliinmeden farkli olarak, kismi boliinme sonucunda
boliinen kurumun tiizel kisiligi devam ettiginden boliinme tarihine
kadar olan kist donem i¢in kurumlar vergisi beyannamesi verilmesi

gerekmemektedir.

Kismi boliinme nedeniyle sirket genel kurul toplantilar: i¢in yapilan
giderler KVK’nin 8. maddesinin 1. fikrasinin ¢ bendi geregince
indirilecek giderlerdendir.» Bu kapsamda yapilan harcamalarin
miikerrer olmamak sartiyla boliinen ve devralan kurum kazancindan

indirilmesinin miimkiin oldugunu diisiinmekteyiz.

193 sayili Gelir Vergisi Kanunu’nun 80. maddesinin 1. fikrasinin 1.

« “Madde 8- (1) Ticari kazan¢ gibi hesaplanan kurum kazancinin tespitinde,
miikellefler asagidaki giderleri de ayrica hasilattan indirebilirler: a) Menkul
kiymet ihra¢ giderleri. b) Kurulus ve orgiitlenme giderleri. ¢) Genel kurul
toplantilar1 icin yapilan giderler ile birlesme, devir, boliinme, fesih ve tasfiye
giderleri. ¢) Sermayesi paylara boliinmiis komandit sirketlerde komandite ortagin
kar payi. d) Katilim bankalarinca katilma hesab1 karsiliginda 6denen kar paylari,
e) Sigorta ve reasiirans sirketlerinde bilanco giiniinde hiikmii devam eden sigorta
sozlesmelerine ait olup, asagida belirtilen teknik karsiliklar...”

« RG Tarih: 6/1/1961 Say1: 10700.
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bendinde, ivazsiz olarak iktisap edilenler ile tam miikellef kurumlara
ait olan ve iki yildan fazla siireyle elde tutulan hisse senetleri harig,
menkul kiymetlerin veya diger sermaye piyasasi araglarmin elden
cikarilmasindan saglanan kazanglarin deger artis kazanci olarak
vergilendirilecegi belirtilmistir. Bu baglamda kismi boliinme yolu ile
edinilen hisselerin iktisap tarihinin belirlenmesi gerekmektedir. 1
Seri No’lu Kurumlar Vergisi Genel Tebligi'nde>, “Kurumlar Vergisi
Kanununun 19 ve 20 nci maddeleri kapsaminda gerceklestirilen
devir ve boliinme (kismi boliinme dahil) hallerinde, devir olan veya
boliinen gsirketin ortaklarina verilen hisselerin iktisap tarihi olarak,
bu yeni hisselerin verilmesine neden olan devir olan veya boliinen
sirketin  hisselerinin iktisap edildigi tarihin esas alinmast
gerekmektedir.” hiikmii yer almaktadir. Bu durumda, kismi boliinme
suretiyle elde edilen hisselerin iktisap tarihi, bu yeni hisselerin
verilmesine neden olan bdliinen sirketin hisselerinin iktisap tarihi

olmalidir. Nitekim vergi idaresinin uygulamasi da bu yondedir>.

4- Kismi Boliinmenin Diger Vergi Kanunlar1 Bakimindan

Sonuclari

3065 sayili Katma Deger Vergisi Kanunu’nun* 17. maddesinin 4.

fikrasinin c alt bendine gére KVK’ya gore yapilan devir ve boliinme

= RG 03.04.2007, S. 26482.

»Ankara Vergi Dairesi Bagkanligi 10.11.2010 tarih ve B.07.1.GIB.4.06.16.01-
2010-KVK-19-1-699 sayili Ozelgesi http://www.gib.gov.tr/node/91705 (Erisim
Tarihi: 29.5.2018 saat:17:54).

« RG Tarih: 2/11/1984 Say1: 18563.
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islemlerinde KDV istisnast diizenlenmistir. Devir ve boliinme
islemleri sonucunda devralan sirkete aktarilan varliklar KDV
bakimindan teslim sayilmaktadir. Ancak kanun bu iglemleri vergi
disinda tutmugtur=. Kismi boliinme yoluyla devredilen varliklarla
ilgili olan ve boliinen sirkette indirim konusu edilmeyen KDV nin
devralan sirkette miikerrer indirime yol agcmayacak sekilde indirim

konusu edilmesi miimkiindiir.

6802 sayili Gider Vergileri Kanunu’nun® 29. maddesinin s bendi
geregince KVK’ya gore yapilan birlesme, devir, boliinme ve hisse
degisimi islemlerinden dogan kazanclar, banka ve sigorta
muameleleri vergisinden istisna edilmistir. Bu hiikme gore, kismi
boliinme iglemi nedeniyle ortaya ¢ikan kazanglar ilizerinden banka ve

sigorta muameleleri vergisi alinmayacaktir.

488 sayili Damga Vergisi Kanununun” 2 sayili Tablosu’nun “Ticari
ve Medeni Iglerle 1lgili Kagitlar> bashgm tasiyan IV-17.
maddesinde KVK’ya gore yapilan birlesme, devir ve boliinmeler
nedeniyle diizenlenen kagitlarin damga vergisinden istisna oldugu

diizenlenmigtir.

« Yilmaz Ozbaler, Son Yasal Degisiklikleri ile Katma Deger Vergisi Kanunu
Yorum ve Agiklamalari, Olus Yaymcilik, Ankara 2005, s.503.

« RG Tarih: 23/7/1956 Say1: 9362.

« RG Tarih: 11/7/1964 Say1: 11751.
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492 sayili Harglar Kanununun® 123. maddesinin 3. fikrasinda,
anonim, eshamli komandit, limited sirket ve kooperatiflerin kurulus,
pay devri, sermaye artirrmi, birlesme, devir, boliinme ve nev'i
degisiklikleri nedeniyle yapilacak islemlerin hargtan miistesna

oldugu belirtilmisgtir.

IV- 13 Sayih Kurumlar Vergisi Genel Teblig Taslagi’nin

Degerlendirilmesi

KVK kapsaminda kismi béliinme iki tiirlii gergeklesebilir. Ilk halde,
yavru sirket kurma yOnteminde, devralan sirkete intikal eden
varliklarin kargilifinda olusan hisse, boliinen sirket tarafindan
iktisap edilmektedir. Bu durumda, boliinen sirketin malvarlifinda

herhangi bir azalma s6z konusu degildir.

Ikinci durumda ise, , devredilen varliklara karst edinilen devralan
sirket  hisselerinin  dogrudan  bdliinen  sirketin  ortaklarina
verilmesisozkonusudur. Bu halde, boliinen sirkette sermaye
azaliimina gidilmesi gerekmektedir. Kismi bdliinme sonucu elde
edilen devralan sirketin istirak hisselerinin girket ortaklarina
verilmesi sebebiyle bdliinen sirkette yapilan sermaye azaltimi
isleminde daha Onceki bir tarihte sermayeye ilave edilmis olan
enflasyon diizeltmesi olumlu farklarinin, gayrimenkul satig

kazancindan kaynaklanan fonlarin ve dagitilmamig gegmis yil

« RG Tarih: 17/7/1964 Say1: 11756.
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karlariin isletmeden ¢ekis olarak degerlendirilip kurumlar vergisine
ve kar dagitimina bagh stopaja tabi tutulup tutulmayacagi konusu
uygulamada tartismalidir. Bu konu ile ilgili olarak Kurumlar Vergisi
Genel Tebligi (Seri No:1)’nde Degisiklik Yapilmasina Dair Teblig
Taslagi’nda da (“Teblig Taslag1”) diizenleme mevcuttur® Taslakta
yer alan diizenlemeyi incelemeden Once, bu konuda iki farkl goriisii

iceren Ozelgelere yer verilecektir.

Konu ile ilgili, Kismi boliinme dncesi sermayeye ilave edilmis olan
enflasyon diizeltmesi olumlu farklarinin, gayrimenkul satig
kazancindan kaynaklanan fonlarin ve dagitilmamis gegmis yil
karlarinin, sermaye azaltimi durumunda igletmeden cekis olarak
degerlendirilip kurumlar vergisine ve kar dagitimimna bagli vergi
kesintisine tabi tutulup tutulmayacagi hakkinda Biiyiilk Miikellefler
Vergi Dairesi Bagkanligi'ndan goriis talep edilmistir. Biiyiik
Miikellefler Vergi Dairesi Bagkanlig1 23.7.2013 tarihli 6zelgesinde®

Ozetle su goriise yer verilmistir:

“Kismi boliinme sonucunda ayni sermaye konulan sirketten alinan
hisse senetlerinin ortaklara verilmesi nedeniyle girket sermayesinin

azaltilmast ve daha once sermayeye eklenmis olan, enflasyon

https://www.verginet.net/Dokumanlar/2017/13 serno kvgenteb taslak.pdf
(Cevrimigi) 7 Eyliil 2018.

» Gelir Idaresi Bagkanlig1 Biiyiik Miikellefler Vergi Dairesi Bagkanlig1 Miikellef
Hizmetleri Grup Midiirliigii Sayr: 64597866-125[19-2013]-107 Tarih: 23.7.2013
http://www.gib.gov.tr/node/91374 (Erigim Tarihi: 19.5.2018 Saat 16:33)
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diizeltmesi fark hesaplari ile gecmis yil karlarmin da bulunmasi
durumunda; devralan sirkette yapilacak sermaye artisinda enflasyon
diizeltmesi fark hesaplarinin ve gecmis yil kdarlarimin sermayenin bir
unsuru olarak yer almasi ve ayrt sekilde goriilmesi sartiyla bu iglem
isletmeden ¢ekis olarak degerlendirilmeyecek ve vergiye tabi
tutulmayacaktir.

Ancak, devralan girkette sermayenin bir unsuru olarak yer alan
enflasyon diizeltmesi farklarimin ve gecmis yiul karlarimin, devralan
sirkette bir bagka hesaba nakledilmesi veya igletmeden ¢ekilmesi ya
da sermaye azaltimina gidilmesi halinde, enflasyon diizeltmesi
Jfarklary ile ilgili isletmeden cekilen tutarlarin oncelikle isletmeden
cekildigi donemin kazanci ile iligkilendirilmeksizin kurumlar
vergisine tabi tutulmasi, vergi sonrasi dagitilan kazancin ve gecmis
vl karlart ile ilgili tutarlarin da kar dagitimina bagl tevkifata tabi

tutulmasi gerekmektedir.”

Ozelgeye gore, kismi bolinmede vergilendirme yapilmamasini
saglayan nokta, devralan sirkette yapilacak sermaye artiginda
enflasyon diizeltmesi fark hesaplarinin ve gecmis yil kérlarmin
sermayenin bir unsuru olarak yer almasi ve ayr sekilde
goriilmesidir. Bu sekilde, bdliinen sirkette, sermaye azaltimi
yapilmas: durumunda vergilendirilmesi gereken sermaye kalemleri
devralan sirkette de izlenebilecektir. Boylece, devralan sirkete
aktarilan bu hesaplarin ileriki bir tarihte devralan sirket biinyesinde

sermaye  azaltimi  yapilmasi  durumunda  izlenmesi  ve
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vergilendirilmesi miimkiin hale gelecektir. Bu sebeple, goriisiimiize
gore, Ozelgede belirtilen sartlar1 tagiyyan kismi boliinme igleminin
isletmeden c¢ekis olarak degerlendirilmemesi ve vergiye tabi

olmamasi gerekmektedir.

Yapilacak kismi boliinmede sirketin aktifinde kayith istirak
hisselerinin sermaye olarak devredilmesiyle yeni bir girket
kurulacagi, bu bdliinmenin geregi olarak yeni kurulacak sirketin
hisselerinin bdliinen girketin ortaklarma verilmesi durumunda
aktiften cikan hisseler tutarinda boliinen sirketin sermayesinin
azaltilacag1 belirtilerek, azaltilacak sermaye tutarimin olaganiistii
yedekleri de ihtiva etmesi sebebiyle, sermayeye eklenmis olan
olaganiistii  yedeklerin ortaklarca isletmeden c¢ekis olarak
degerlendirilip degerlendirilemeyecegi konusunda Biiyiik
Miikellefler Vergi Dairesi Bagkanlifi’ndan goriis talep edilmistir.
Biiyilk Miikellefler Vergi Dairesi Bagkanligi bu talebe yoOnelik
24.9.2013 tarihli 6zelgesinde™:

“..yapilacak sermaye azaltiminin; oncelikle kurumlar vergisine ve
vergi sonrasi dagitilan kazancin ise kar dagitimina bagh vergi
kesintisine tabi tutulacak hesaplardan karsilanmasi sonra sadece

kdar dagimina bagli vergi kesintisine tabi tutulacak hesaplarin

" Gelir Idaresi Bagkanlig1 Biiyiik Miikellefler Vergi Dairesi Bagkanlig1 Miikellef
Hizmetleri Grup Midiirliigii Say1: 64597866-125[19-2013]-155 Tarih: 24.9.2013
http://www.gib.gov.tr/node/100938 (Erisim Tarihi: 19.5.2018 Saat 16:48)
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kullanilmasi, son olarak ise isletmeden c¢ekilmesi halinde
vergilendirilmeyecek ayni ve nakdi sermayenin isletmeden

cekildiginin kabulii gerekmektedir.”

demek suretiyle daha Onceki goriisiiniin tam tersi bir goriis

benimsemisgtir.

Kanaatimizce bu goriisiin hukuki dayanagi mevcut degildir. Zira
devredilen varliklara karsi edinilen devralan sirket hisselerinin
dogrudan boliinen sirketin ortaklarma verilerek yapilan kismi
boliinmede sirket fon hesaplari, enflasyon diizeltmesi olumlu
farklari, ge¢mis yil kérlarmi da icermesi muhtemel olan boliinen
sirket sermayesinde azaltima gidilmesi gerekmektedir. Boliinen
sirkette yapilan sermaye azaltimi1 kadar devralan girkette sermaye
artirrmi yapilmaktadir. Bagka bir ifade ile, kismi boliinme sonucunda
sirket ortaklarina aktarilan kazang s6z konusu degildir. Zira kismi
boliinme ile birlikte boliinen sirket bilangosunda duran varlik kayitl
deger lizerinden devralan sirket bilancosuna aktarilmaktadir. Bu
devredilen varligin ileride elden cikarilmas: halinde elde edilen
kazancin vergilendirilecegi acgiktir. Burada kanun gereg8i bir vergi
erteleme miiessesesi olugturulmugtur. Bu agiklamalar 1s181nda, kismi
boliinme isleminin vergilendirilmeye tabi oldugunu ifade eden bu
Ozelgenin, kismi bolinme miiessesesini diizenleyen kanun
hiikiimlerinin  lafzma ve amacina aykirihk teskil  ettigi

anlagilmaktadir.
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Ankara Vergi Dairesi Bagkanli§i’nin 21.2.2017 tarihli 6zelgesinde”
ise Biiyiikk Miikellefler Vergi Dairesi Bagkanligi’min 23.7.2013

tarihli 6zelgesine benzer sekilde asagidaki goriis bildirilmigtir:

“Kismi boliinme sonucunda ayni sermaye konulan sirketten alinan
hisse senetlerinin ortaklara verilmesi nedeniyle girket sermayesinin
azaltilmast ve daha once sermayeye eklenmis olan, enflasyon
diizeltmesi fark hesaplari ile gecmis yil karlarmmin da bulunmasi
durumunda; devralan sirkette yapilacak sermaye artisinda enflasyon
diizeltmesi fark hesaplarinin ve gecmis yil kdarlarimin sermayenin bir
unsuru olarak yer almasi ve ayrt sekilde goriilmesi sartiyla bu iglem
isletmeden ¢ekis olarak degerlendirilmeyecek ve vergiye tabi

tutulmayacaktir.

Ancak, devralan girkette sermayenin bir unsuru olarak yer alan
enflasyon diizeltmesi farklarimin ve gecmis yil karlarimin, devralan
sirkette bir bagka hesaba nakledilmesi veya igletmeden ¢ekilmesi ya
da sermaye azaltimina gidilmesi halinde, enflasyon diizeltmesi
Jfarklary ile ilgili isletmeden cekilen tutarlarin oncelikle isletmeden
cekildigi donemin kazanci ile iligkilendirilmeksizin kurumlar

vergisine tabi tutulmasi, vergi sonrasi dagitilan kazancin ve gecmis

» Gelir Idaresi Bagkanligi Ankara Vergi Dairesi Bagkanhigi Miikellef Hizmetleri
Gelir Vergileri Grup Miidiirltigii Sayr: 38418978-120[19-17/15]-56449 Tarih:
21.2.2017
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vl karlart ile ilgili tutarlarin da kar dagitimina bagl tevkifata tabi

tutulmasi gerekmektedir.”

Teblig Taslagi’nin 4. maddesinde yukarida bahsi gecen konu

hakkinda bir diizenleme yer almaktadir:

“Kismi boliinme iglemlerinde devralan sirket hisselerinin devreden
sirket ortaklarina verilmesi halinde, devreden girket nezdinde
sermaye azaltimina gidilmesi gerekeceginden, devreden girketin
sermayesini olugturan unsurlara gore sermaye azaltimi dolayisiyla
vergilendirme yapilmasi soz konusu olabilecektir.

Yapilacak sermaye azaltiminda,

- Oncelikle, isletmeden cekilmesi halinde kurumlar vergisine ve kar
dagitimina bagl vergi kesintisine tabi tutulacak hesaplarin (pasif
kalemlere ait enflasyon fark hesaplari, yeniden degerleme deger
artis fonu, istirakler yeniden degerleme deger artis fonu, maliyet
artis fonu vb.),

- Sonra, sadece kar dagitinina bagl vergi kesintisine tabi tutulacak
hesaplarin (gecmis yil karlari, olaganiistii yedekler vb.),

- Son olarak ise isletmeden ¢ekilmesi halinde vergilendirilmeyecek
olan ayni ve nakdi sermayenin

isletmeden cekildigi kabul edilecektir.”

Kismi boliinme miiessesesine iligkin kanun hiikiimleri agik oldugu

halde, Teblig Taslagi’nmin bu diizenlemesinde Ongoriildiigii gibi
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kismi boliinmede zorunlu olarak sermaye azaltim1 yapilmasi halinde,
gecmiste sermayeye ilave edilen fonlarin isletmeden cekildiginin
kabulii ile vergilendirme yapilmasmin hicbir kanuni dayanagi
bulunmamaktadir. Zira kismi boliinme yoluyla bdliinen sirket fon
hesaplari, enflasyon diizeltmesi olumlu farklari, gecmis y1l karlarini
da iceren sermayenin azaltimi ve bu miktarin devralan sirkete
aktarimi sonucunda bdliinen sirket ortaklarina hisse verilmesi, sirket
ortaklarinin  varliklarinda artisa neden olmamakta ve sirket
ortaklarina kanun hiikmiinlin 6ngordiigiiniin disinda herhangi bir
vergisel avantaj saglamamaktadir. Keza boliinen sirkette
ozsermayede gerceklesen azalma kadar devralan sirkette sermaye
artirrmi es zamanl olarak yapilmaktadir. Boliinen sirketin sermaye
azaliminda kullamlan boliinen sirket fon hesaplari, enflasyon
diizeltmesi olumlu farklari, ge¢cmis yil karlari, boliinen sirketin
ortaklarinin devralan sirketteki sermaye tutarlarini ifade etmektedir.
Bagka bir ifade ile, bdliinen sirkette sermayeye eklenmis bu
hesaplar, kismi boliinme ile esasen devralan sirket sermayesinin
icinde varliklarm siirdiirmektedir. Bu sebeplerden dolayi, mevcut
kanun hiikiimleri nazara alindiginda bdliinen sirkette gerceklesen
sermaye azaltimmnin sirket fonlari, enflasyon diizeltmesi olumlu
farklari, gegmis yil kérlar ile yapilmasi ve bu hesaplarin devralan
sirketin bilancosuna aym sekilde aktarilmasi durumunda isletmeden
cekilmis olarak degerlendirilerek boliinen sirket ortaklarr yoniinden

kar dagitimmin yapildigini varsaymak ve vergiye tabi tutmak
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hukuken miimkiin degildir.

Teblig Taslaginda ongoriilen bu diizenleme ile devredilen varliklara
kars1 edinilen devralan sirket hisselerinin dogrudan boliinen sirketin
ortaklarina verilmesi yontemi ile gerceklestirilen kismi boliinmenin
vergiye tabi olmaksizin uygulanma imkam: kalmamaktadir. Bu
baglamda vurgulamak gerekir ki, kanunla diizenlenme zorunlulugu
olan vergilendirmenin esasina iligkin bir konunun idarenin
diizenleyici islemleri ile diizenlenmesi Anayasanin 2. maddesinde
yer alan hukuk devleti ilkesi ve 73. maddesinde yer alan verginin
kanuniligi ilkesine aykirilik teskil edecektir. Aymi sekilde, kanunda
acikca diizenlenen hiikiimleri islemez hale getiren idarenin
diizenleyici iglemleri de Anayasanin yukarida belirtilen ilgileri
maddelerine aykir1 olacaktir. Bu sebeple, Teblig Taslagi’nda yer

verilen bu diizenlemenin yeniden gbzden gecirilmesi gerekmektedir.

Ote yandan, yapilacak sermaye azaltimmda hangi hesabin once
cekilmesi gerektigine iligkin siralamanin idarenin diizenleyici iglemi
ile diizenlenmesi hukuka aykiridir. Boyle bir diizenlemenin de

kanunda agik olarak diizenlenmesi gerekmektedir.

Teblig Taslagi’nin 2. maddesinde “Uretim ve hizmet isletmeleri ile
fiziki ve teknik biitiinliik arz eden, dolayisiyla bu igletmelerden
ayrilmasi miimkiin olmayan bina, arsa ve arazi gibi iiretim ve hizmet

isletmelerinin faaliyetlerinin yiiriitiilmesinde kullanilan
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tasinmazlarin bu igletmelerden ayr: olarak kismi boliinmeye konu
edilmesi miimkiin bulunmamaktadir.” hilkmii yer almaktadir. Bu
hiikiimde, iiretim ya da hizmet igletmesine yonelik kismi boliinme
yapiliyorsa bu igletmelerden ayrilmasi miimkiin olmayan ve
faaliyetlerin yiiriitilmesinde kullanilan bina, arsa ve arazi
niteligindeki tagmmmazlarm kismi bolinmeye konu edilmesi
gerektigi, sadece liretim ya da hizmet isletmesine ait bina, arsa ve
arazinin ayrngstirilarak  kismi  boliinmeye tabi tutulamayacagi
ongoriilmektedir. Diger yandan KVK’nin 19. maddesinde
diizenlenen kismi bdliinme miiessesesi hiikiimlerine bakildiginda,
tasinmazlarin, en az iki yil aktifte yer almig istirak hisselerinin,
tiretim igletmelerinin ve hizmet igletmelerinin kismi boliinmeye tabi
olabilecekleri  diizenlenmigtir.  Kanunun ac¢ik  hiikmiinden
anlasilacag iizere, isletmeye dahil olan varliklardan taginmazlar da
tek bagma kismi boliinmeye konu edilebilir. Maddenin devaminda
yer alan “Ancak, iiretim veya hizmet isletmelerinin devrinde, igletme
biitiinliigii korunacak sekilde faaliyetin devamu icin gerekli aktif ve
pasif kalemlerin tiimiiniin devredilmesi zorunludur.” hiikmii
tasinmazlarin tek bagmma kismi bolinmeye konu edilmesini
yasaklamamaktadir. Zira igletme biitlinliigli korunacak sekilde
faaliyetin devamu i¢in iiretim ya da hizmet isletmesinin siirdiiriildiigii
tasinmazin miilkiyetinin ilgili isletmenin miilkiyetinde olmasi
zorunluluk arz etmemektedir. Taginmazin kiralanmasi yolu ile de

isletme biitiinliik arz edecek sekilde faaliyetlerine devam edebilir.
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Bu sebeplerden dolayi, Teblig Taslagi diizenlemesi kismi boliinme
miiessesesini  diizenleyen kanun hiikiimlerine aykirilik tegkil
etmektedir. Bu sebeple, ilgili diizenlemenin gézden gecirilmesi ve

kanun hiikiimleri ile uyumlu hale getirilmesi gerekmektedir.

Yabanci sermayenin taginmaza degil dogrudan iiretim veya hizmet
isletmesine yatirrm yapmayi tercih ettigi bilinmektedir. Ote yandan,
giiniimiizde iiretim veya hizmet isletmesine yatinm yapan yerli
sermaye sahiplerinin de taginmaza yatirm yapmama egiliminin
oldugu da bir gergektir. Bu durumda, Teblig Taslag:
diizenlemesinin, iiretim veya hizmet isletmelerinde kullanilan
tasinmazlarin kismi boliinme ile igletme disina vergisiz ¢ikarilmasini
olanaksiz kilmakta ve yatinm maliyetlerini artirmaktadir.
Dolayisiyla, bu sekilde bir diizenlemenin ticari hayati olumsuz
etkileyecegi acgiktir. Bu perspektiften bakildiginda, Teblig
Taslagi’nda yer alan bu diizenlemenin, temel amaci sirketlerin
verimliliklerinin ve karlhiliklarinin artmasina ortam hazirlamak olan

kismi boliinme miiessesesi ile uyumlu olmadig1 diisiiniilmektedir.

IV- Sonuc¢

Biiyiiyen sermaye ortakliklarinda, uzmanlagmaya gitmek, verimliligi
artirmak, kar1 maksimize etmek ve rekabet giiciinii siirdiiriilebilir
hale getirmek amaciyla boliinme miiessesesine

bagvurulabilmektedir. Bu perspektiften bakildiginda, boliinmenin,
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zaman igerisinde biiyliyen sermaye ortakliginda giiniin sartlarmin
gerektirdigi yapilanma planlarmin yapilmasma olanak saglamayi
amaglayan bir hukuki ara¢ oldugu ifade edilebilir. Boliinme, tam
boliinme ve kismi boliinme olmak lizere iki tiire ayrilmaktadir. Tiirk
hukukunda  bolinmenin  maddi  hukuk  boyutu TTK’da
diizenlenmigtir. Ancak boliinmenin vergisel sonuclar1 KVK’da ve

diger ilgili vergi kanunlarinda yer almaktadir.

Vergi hukukunda kismi bolinme, KVK’nin 19. maddesinin 3.
fikrasinin b bendinde tamimlanmigtir. Kismi boliinmenin KVK
hiikiimlerine gore gerceklesmesi halinde boliinen ve devralan
sirketin kismi boliinmeden dolay1 vergiye tabi tutulmasi sz konusu
degildir. KVK anlaminda kismi boliinmenin gerceklesmesi igin
boliinen kurum, tam miikellef sermaye sirketi ya da sermaye sirketi
niteligindeki yabanci kurum ve devralan kurum sermaye sirketi
olmali, devralan kurumun tam miikellef sermaye sirketi olmali,
kismi boliinme konusu kanunda belirtilen varliklar olmali, boliinen
sirketin kismi boliinmeye konu olan kismi kayitli deger lizerinden
devralan sirkete aktarilmali ve devredilen varliklara karsilik edinilen
devralan sirket hisseleri, boliinen sirkete veya bu sirketin ortaklarina

verilmelidir.

Teblig Taslagr’min kismi boliinme ile ilgili diizenlemeleri yukarida

degerlendirilmis ve bu degerlendirme neticesinde agsagidaki
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sonuclara ulagilmigtir.

1- Teblig Taslagi’nin 4. maddesinde yer alan “Kismi bodliinme
islemlerinde devralan gsirket hisselerinin devreden gsirket
ortaklarina verilmesi halinde, devreden sirket nezdinde sermaye
azaltimina  gidilmesi  gerekeceginden, devreden  sirketin
sermayesini  olusturan unsurlara gore sermaye azaltimi
dolayistyla vergilendirme yapilmasi soz konusu olabilecektir.”
hiikkmii KVK’da yer alan kismi boliinme hiikiimlerine aykirilik
teskil etmektedir. Zira kismi boliinme yoluyla boliinen sirket fon
hesaplari, enflasyon diizeltmesi olumlu farklari, gecmis yil
karlarin1 da iceren sermayenin azaltimi1 ve bu miktarin devralan
sirkete aktarimi1 sonucunda boliinen sirket ortaklarma hisse
verilmesi, sirket ortaklarimin  varliklarinda artisa neden
olmamakta ve sirket ortaklara kanun hiilkmiiniin 6ngordiigiiniin
disinda herhangi bir vergisel avantaj saglamamakta ve boliinen
sirkette sermayeye eklenmis bu hesaplar, kismi bdliinme ile
esasen devralan girket sermayesinin icinde varliklarmi
sirdiirmektedir. Dolayisiyla, kismi boliinme iglemlerinde
devralan sirket hisselerinin boliinen sirket ortaklarma verilmesi
halinde béliinen sirket nezdinde sermaye azaltimina gidilmesinin
vergiye tabi tutulmasmi Ongdren bu diizenlemenin kanuni
dayanagi mevcut degildir. Bu sebeple, taslakta Ongoriilen bu

diizenleme verginin yasallig1 ilkesine aykirilik tegkil etmektedir.
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Teblig Taslagi’nin 4. maddesinde:

“Yapilacak sermaye azaltiminda;

- Oncelikle, isletmeden cekilmesi halinde kurumlar vergisine ve
kar dagitimina bagli vergi kesintisine tabi tutulacak hesaplarin
(pasif kalemlere ait enflasyon fark hesaplari, yeniden degerleme
deger artis fonu, istirakler yeniden degerleme deger artis fonu,
maliyet arti§ fonu vb.),

- Sonra, sadece kar dagitimina bagli vergi kesintisine tabi
tutulacak hesaplarin (gecmis yil kdrlari, olaganiistii yedekler
vb.),

- Son  olarak ise  igletmeden  ¢ekilmesi  halinde
vergilendirilmeyecek olan ayni ve nakdi sermayenin

isletmeden cekildigi kabul edilecektir.”

hiikmii yer almaktadir. Yapilacak sermaye azaltiminda hangi
hesabin Once c¢ekilmesi gerektigine iliskin siralamanin idarenin
diizenleyici islemi ile diizenlenmesi miimkiin degildir; boyle bir
diizenlemenin verginin yasallig1 ilkesi uyarinca kanunda agikca

ongoriilmesi gerekmektedir.

Teblig Taslagi’nin 2. maddesinde, “Uretim ve hizmet igletmeleri
ile fiziki ve teknik biitiinliik arz eden, dolayistyla bu isletmelerden
ayrilmast miimkiin olmayan bina, arsa ve arazi gibi iiretim ve
hizmet isletmelerinin faaliyetlerinin Yyiiriitiilmesinde kullanilan

tasinmazlarin bu isletmelerden ayri olarak kismi boliinmeye konu
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edilmesi  miimkiin  bulunmamaktadir.”  diizenlemesi  yer
almaktadir. KVK’nin 19. maddesinde, taginmazlarin, en az iki yil
aktifte yer almig istirak hisselerinin, iiretim igletmelerinin ve
hizmet igletmelerinin kismi boliinmeye tabi olabilecekleri
diizenlenmigtir. Kanunun ag¢ik hiikmiinden anlasilacagi lizere,
isletmeye dahil olan varliklardan tasinmazlar da tek basma kismi
boliinmeye konu edilebilir. Ancak Teblig Taslaginda ongoriilen
diizenleme incelendiginde, kanuni diizenlemenin siirlandirildigi
acik sekilde anlagilmaktadir. Zira igletme biitiinliigii korunacak
sekilde faaliyetin devamu icin iiretim ya da hizmet isletmesinin
sirdiiriildiigii ~ taginmazin ~ miilkiyetinin  ilgili  isletmenin
miilkiyetinde olmas1 zorunluluk arz etmemektedir. Taginmazin
kiralanmasi yolu ile de isletme biitiinliik arz edecek sekilde
faaliyetlerine devam edebilir. Bu sebeplerden dolay1, Teblig
Taslagi’nin bu diizenlemesi de kismi bolinme miiessesesini

diizenleyen kanun hiikiimlerine aykirilik tegkil etmektedir.
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THE TERMINATION OF THE MANAGEMENT
CONSULTING CONTRACT UNDER
TURKISH LAW

Kazim CINAR'

ABSTRACT

Globalization and industrialization has features the
professionalism and the latter increased the demand for contribution
from third parties outside the business, which has increased the legal
visibility of the consulting process over decades. Today consulting is
a huge sector in total. This study focuses on the reasons for ending
management consulting agreements. In order to make the conclusion
clear, first the legal aspect of the management consulting contract and
the obligations of the parties are discussed, and then the reasons for
the termination of the management consulting agreement are be
examined without making a distinction on the general provisions or
special provisions of Turkish Code of Obligations, No.6098. In this

regard, performance, impossibility of performance, expiration of the
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contract period, death, incapacity or bankruptcy of the parties,
cancellation contract and acquittance, rescission of contract involving

dismissal and resignation are deliberated.

Keywords: management consulting contract, termination of
contract, consultant, end of contractual relationship, Turkish Code of

Obligations

oz

Kiiresellesme ve sanayilesme uzmanlasmayr On plana
cikarmig, bu da zaman igerisinde isletme disindan iiciincii kisilerin
yardimmna olan talebini artirmis, bu da damigmanlik islemlerinin
hukuki goriiniirliigiinii ¢ogaltmistir. Bugiin danismanlik meslegi
devasa bir sektor olmugtur. Bu calisma, yonetim danigmanligi
sOzlesmelerini sona erdiren sebeplere odaklanmaktadir. Konuyu
anlasilir kilmak i¢in oncelikle yonetim danigmanligl sozlesmesinin
hukuki niteligi ile sozlesme taraflarinin borclary/yiikiimliiliikleri
konusu lizerinde durulacak, sonrasinda ise Tiirk Bor¢lar Kanunu
sistematiginde genel hiikiim ya da 6zel hiikiim ayrimina gidilmeksizin
yonetim damigmanlifi sozlesmesinin sona ermesi sebepleri
irdelenecektir. Bu cergevede ifa, ifa imkansizligi, sdzlesme siiresinin
dolmast, bir tarafin 6liimii, ehliyetini kaybetmesi ya da iflasi, bozma
sOzlesmesi ve ibra, azil ve istifa yolu ile sozlesmenin feshi

degerlendirme konusu yapilmigtir.
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Anahtar Kelimeler: yonetim damsmanhg: sozlesmesi,
sozlesmenin sona ermesi, danisman, borg¢ iligkisinin sona ermesi,

Tiirk Bor¢lar Kanunu.

Introduction

With the development of information and communication
technology, 20th century has been the peak of globalization. In this
framework, global economic activities have become more frequent
and complicated beside the number of global cooperation have
increased. Due to the tight competition environment, players in many
sectors have increased the demand for contribution from third parties
outside the business, which has increased the legal visibility of the
consulting process.

It might be said that consulting in the professional sense as it
is today has first emerged in the 1920s. While the first generation of
consultants concentrated on the production phase, in the 1930s, the
second generation consultants also handled procurement, sales,
releases and accounting issues. In Europe, the consulting sector has
grown rapidly since the 1950s, when the business economy turned to
American examples. The consulting services requested today include
two different trends. The first one is the individual services, which
require expertise for individual problems; and the second is a
comprehensive consulting service that provides surveillance at all

stages of the business activity.
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The widespread use of consulting services is an appearance of
the interest taken in the solutions offered for business-to-business /
technical problems. Today, consulting activities are no longer the only
services demanded by large firms or major countries. It appears that
many smaller companies as well as state-owned enterprises, receive
consulting services. The widespread use of this type of contract, of
course, increases the number of disputes that stem from the contract.

If the possibilities of different combinations are aside, two
basic types of consulting can be mentioned, which are management
consulting and engineering consulting. Although the management
consulting contract was mainly dealt with in this study, many of the
issues discussed also concern other consulting contracts.

This study focuses on the reasons for ending management
consulting agreements. In order to make the conclusion clear, firstly
the legal aspect of the management consulting contract and the
obligations of the parties will be discussed, and then the reasons for
the termination of the management consulting agreement will be
examined without making a distinction on the general provisions or

special provisions of Turkish Code of Obligations, No.6098.

I. Management Consulting Contract in General
A. Legal Nature of the Contract

As in German law, consulting contract in Turkey is not
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regulated as a separate type of contract. Therefore, in order to
determine the provisions to be applied to this type of contract, it is
necessary to determine what contract type under Turkish Code of
Obligation’(hereinafter referred as TCO) should be evaluated.
However, it is argued that this is not so important in practice, because
the parties determine many details in the contract.: The performance
of the consultant against the consulting fee is to identify problems in
the operating environment, to propose solutions and sometimes to
overcome the problem by applying the solutions. In other words, the
consultant's primary obligation is work or service, so it should be
evaluated as a mandate contract.

In this context, the features of service contracts, contracts of
work and mandate contracts might be examined.: On the service
contract, the worker undertakes to work within a certain or indefinite
period, and the party ordering work undertakes to pay a fee. The time,
dependency relation, and liability emerges as the important elements

of service agreements On the other hand, in the management

:0J 04.02.2011,N.27836.

+ ALTOP, Atilla; Yonetim Danigmanligi Sozlesmesi (Management Consulting
Contracts), istanbul, 2003, p.65.

+ For more comparison with reserach&development, know-how, franchise and
management contracts please see ALTOP, p.72-77.

- GUMUS, Mustafa Alper; Borclar Hukuku Ozel Hiikiimler (Law of Obligations -
Specific Contractual Provisions), Volume 1, Istanbul, 2013, p.382-384; YAVUZ,
Cevdet / ACAR, Faruk / OZEN, Burak; Hukuku Ozel Hiikiimler (Law of
Obligations - Specific Contractual Provisions), Istanbul, 2014, p.870-881;
EREN, Fikret; Hukuku Ozel Hiikiimler (Law of Obligations - Specific
Contractual Provisions), Ankara, 2012, p.314-322.
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consulting contract, there is not a dependency of consultants, in other
words, consultants do not have to do their jobs under the instructions
of the job owner personally or on an operator basis and for a period
of time. The management consulting contract hence cannot be
considered as a service contract.

Within the contracts of work contract, the contractor owes the
manufacturing of something in return for the price. Mutual
responsibility and an outcome commitment are two distinctive
features of this contract.© A work contract could be mentioned if an
action is taken to achieve results of work that create value as a success,
such as the preparation of a written organization plan or the
preparation of a computer software. However, in many respects the
management consulting contracts in question are distinguished from
the typical work contracts. For example, in the contract of work,
unless the work is completed, the worker may return at any time,
giving the cost of the part made or fully compensating the contractor
for damage and loss. However such a unilateral right of return is not
under management consulting contract without a justifiable reason.

A mandate contract is such a contract in which the
performance of a job or service is carried out independently and
without time limits, the risk of result is on the mandator and the fee is

not requested in principle.” Both parties in a mandate contract have a

-EREN, p.581; YAVUZ/ACAR/OZEN, p.984-999.
"EREN, p.698; YAVUZ/ACAR/OZEN, p.1153-1154.
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right to terminate the contractual relationship with a unilateral
declaration. A compensation obligation arises only if the said right is
used at an improper time. This is also an important point for
management consulting contracts. Apart from this, even if the result
is not obligatory, it is under the agent’s obligation to perform well
under the responsibility of care and loyalty. The agent has to act in
accordance with the expertise expected from his / her profession.
These features accord with management consulting contracts, unless
the objectification of the results is clearly obliged

In the light of these evaluations it is possible to consider the
management consultation contract as an atypical or anonymous
contract’ Although the management consulting agreement is in
conformity with the mandate contract in most parts, it is stated that it
is possible to apply the provisions of contract of work for the defects
of materialized results. However, it may be a different legal
characterization including a mixed contract or a sui generis contract,
taking the diversity of the acts the consultant undertakes into

consideration.

+ ALTOP, p.99-104.

> ALTOP argues that it is an “atypical mandate contract”. See p.81. However, we
argue that this evaluation is not convenient because it is not appropriate to place a
typical contract name beside the 'atypical' statement instead of an atypical or
anonymous contract, If it is mentioned about a contract that does not fit the legal
type. This conclusion does not change in the management consulting contract
though the provisions of the mandate contact are applicable considering Article
502/2 of the Turkish Code of Obligations.
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B. The Obligations of the Parties
1. The Parties

The parties in the management consulting contract are the
consultant who provides consulting services and the client who
requests consulting services. The demand of the client emerges
anywhere operational know-how requirements arise. The consulting
showed up in the free market economy system, but then the public
institutions started to demand. Consultancy therefore might be
requested from geographies with different economic and political
systems.

The environment that provides consulting services is also
quite broad including individual consultants, consulting firms,
research institutes, government departments and international
organizations. Consulting service providers might be tax advisors,
lawyers, architects, engineers, etc. who are experts in their fields.
However, unlike others, for business consultants, a number of
conditions are not considered, but the experience and skills of the
persons are taken into account.© National and international
organizations have been established to protect the reputation of

consultants and they have set up professional guidelines for minimum

« ALTOP, p.39.
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standards for their members.” The Federation of Association of
Management Consultants (FEACO)» and the Association of
Consulting Management Engineers (ACME) are two of them.

2. The Obligations of the Consultant

a. The Performance of Consultancy

The consultant's principal obligation is the act of counseling
activities freely determined by the parties. The scope of the latter can
be broadly grouped in general as follows":

Making preliminary investigations (feasibility studies): In this
framework, it is necessary to collect all information and data on the
basis of the examination of the files for the specific problem posed by
the customer who is requesting consultancy or negotiations with
employees and so on. Subsequently, these data should be temporarily
evaluated for the preparation of the first amendment proposals, and
the results should be embodied in an analysis report.

Preparing a solution proposal or plan: It is necessary to work
on the analysis made to present the best solution proposal or
alternative for the problem the operator is facing.

Implementation of the solution proposal: It may be demanded

» As a rule, professional directives are only legally binding if they are used in
individual contracts. However, it might is significant for the interpretation of
contracts because membership of an organization may guarantee his/her
qualification.

: For the background of the foundation please see
http://www feaco.org/aboutfeaco/history.

= ALTOP, p.86-90.
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to determine the new workflow, to train the personnel, to determine
and implement mandatory organizational measures, and to undertake
administrative tasks on the client's behalf within the context of the
consulting.

b. Other Responsibilities

Management consultants also have other responsibilities when
dealing with counseling. These responsibilities are primarily related
to the effectiveness of the consulting activity and the respect of the
rights of the person receiving the consulting service.

First of all, loyalty is a characteristic obligation of every
contract of employment.- This is also dominant in business consulting
contracts, because of close working and personal confidence during
the consulting period.* The loyalty obligation does not prevent the
consultant from taking the job elsewhere because knowledge and
experience accumulation is inherent in consulting.© However, at the
same time, it may be decided not to provide consultancy to competing
enterprises in the same sector, unless approval is obtained from the

customer.” Apart from this, it is argued that employees of the

« In the doctrine, the obligation to act in the interest of the assignor, informing the
attorney-related relationship, presenting advice, promptly notifying the client about
any conflicts of interest, was also considered as part of the loyalty obligation. See
YAVUZ/ACAR/OZEN, p.1205.

= ALTOP, p.91.

= ALTOP, p.94.

» According to Article 37/e of the Attorneyship Law, which has a special provision
in this framework, a lawyer has to refuse the work proposed to him if he is a lawyer
of the other party on the same dispute or a judge to a party.
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consultancy firm and the firm taking the consultancy service are
unable to hire each other’s employees without the consent of the other
party, otherwise it will be incompatible with the obligation of loyalty .

In order to get the desired benefit from the consultancy, the
consultant is obliged to keep the confidential information about the
operation, so the information that is given to him and the information
he has learned during the consulting activity ca not be transferred to
a third person without the customer's permission. This obligation is
also often stated in writing in the contracts because of its importance.
Some writers evaluate the obligation of confidentiality under loyalty
obligation.”

Another duty of the consultant is the obligation to act
diligently, otherwise he/she will be liable to compensate. However,
the damage must be proved by the customer and it is hard to prove.»
Unlike an architect or an engineer, the correctness of the actions of a
business consultant cannot be controlled in accordance with the rules
of predetermined techniques, which makes it determined considering
the concrete situation.”

Finally, it should be noted that the parties agree on some

* ALTOP, p.94.

» EREN, 725-726; YAVUZ/ACAR/OZEN, p.1205.

» YAVUZ/ACAR/OZEN, p.1195.

» ALTOP argues that compensation is determined considering a) Minimum level of
education and professional knowledge that the management consultant should have;
b) the requirements of a concrete contractual relationship; c) personal abilities and
characteristics that the counselor should be known or known to the client seeking
counseling. See p.97-98.
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secondary obligations. For example, in long-term consulting
contracts, it is mostly envisaged that the consultant will periodically
or on demand inform the client about the progress of the work. Again,
in know-how, consultancy institutions are obliged to provide training
and to undertake special training programs or to work with selected
personnel of the client to provide transfer of know-how.

3. The Obligation of the Client

a. Price

The main performance of the client company who requests
consultancy is to pay the fee.» First of all, the agreed fee is paid on the
consulting contract. Otherwise, according to the legal nature of the
concrete contract, the remuneration is determined within the
framework of legal provisions. It is accepted that the price is agreed
impliedly in accordance with the conditions. If the client claims that
the consultant will perform the action without charge, he/she must
prove it. In case there is an official charge rates for the wage it is
determined within the rates, otherwise the usual agreed wage is paid.

If there is no such thing, the court determines.

Different methods have been developed for calculating the

wage. In the first method, it is determined considering the number of

= As is known, the wage is not a mandatory component of the mandate contract in
the Turkish Code of Obligations. It is considered among elements that vary
according to whether mandate is compulsory or not. See YAVUZ/ACAR/OZEN,
p.1165-1168.
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people employed and the time spent, in which the work done is in the
forefront. Secondly, the fixed (lump-sum) method of payment is the
determination of the cost results as a total cost independent of the time
spent. It is heavily used in the industrial and construction sectors, 1.e.
areas where the value of the object related to the consultancy activity
can be fully determined. Another method is to determine the cost of a
given project by adding a surplus value for profit and risk on the
expenditure made for a specific project where the scope of the
undertakings cannot be fully determined at the beginning.”

Regardless of which method is used, it is necessary to take into
account the imperative provisions of the national laws. This is because
the contrary provision of national law may be invalid such as anti-
moral determinations or provisions constituting lesion beyond
moiety. It may also not be possible to set a remuneration, in which
some parts of the assets will belong to the other party, as in the case
of Art.164/3 of Attorneyship Law.

Even if the consulting fee is decided on a foreign currency,
this must be clearly indicated if the payment is to be made in that
currency. Otherwise, a Turkish Lira equivalent at the date of payment
can be executed according to Art.99 of Turkish Code of Obligations.
In practice, payment is made in pieces, not in one go, which varies

according to the sector in the manner in which the fee is set.

= Consulting Success, “How Consultants Get Paid?” Available at
https://www.consultingsuccess.com/how-consultants-get-paid (Last accessed on
23 September 2018)
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b. Other Obligations

Apart from the wage, the doctrine mentions the obligation to
cooperate, keep secrets and take delivery in terms of receiving
counseling services.* In this respect, the party requesting consultancy
is obliged to communicate to the consultant the information (business
documents, balance sheets) requested by the consultant within the
scope of the obligation to cooperate. Failure of the consultant to
perform his/her duties as required due to the fact that the customer
does not give him the necessary information does not prevent him
from receiving the consulting fee. In addition, the client must
cooperate in the field, equipment, transport, visa, residence permit and
similar procedures necessary for the consultant to perform his / her
duties. Within the framework of the obligation to keep confidentiality,
the client needs to keep confidential the information and documents

about the know-how disclosed by the consultation.

1I. Termination of the Contracts and Its Results

As stated, mandate contract provisions are also applicable in
the management consulting agreements to a certain extend

considering Art. 502/2 TCO . So, the provisions of Art.512-514 TCO,

» ALTOP, p.124-128. The author claims that if the materialization of the work
results are obliged, the provisions of default for work contracts should be applied.
= "Provisions relating to the mandate shall also apply to other contracts of work
(work, service and etc) not regulated in this Law to the extent that they fall in
accordance with their qualifications"

64 Medeniyet Law Review Vol.3,Y.2018, Issue.5



which regulate the end of the mandate contract, cannot be ignored in
terms of the management consulting contract. Besides, the general
provisions of the contract should also be considered. However, not all
of the reasons to terminate contracts in general comply with the
management consulting contract. For example, the combination of the
creditor and debtor titles, renewal and cancellation of contract ex tunc
are either reasonably inconvenient or unlikely to be used in practice
for management consulting contracts. Below, the reasons for
termination of the management consulting agreements are examined
as a whole, without distinction as to the general provisions or
according to the provisions pertaining to the mandate contracts.

A. Performance

The usual reason for the end of contracts is performance or
fulfillment.» In terms of the general use of the concept, performance
does not put an end to the debt relationship, rather the individual debts
included in that relationship. Because debt in broad sense refers to the

creditor-debtor relationship and generally includes more than one

= The legal nature of the performance is controversial in the doctrine. It is possible
to talk about three main ideas. In an opinion, the performance is a contract, because
the debtor offers the creditor a performance, and the contract is completed with the
acceptance of the creditor. According to the second view, it is a material act that
ends the debt. Since fulfillment is not a legal transaction, no legal action is
necessary; the important point is that the result aimed in the debt relationship is
materially realized. The other view accepts the act as a matter of fact depending on
the nature of the act. Murat INCEOGLU, “ The Legal Nature of Performance and
the Problematic of Whether the Debtor's Appropriate Act Constitutes Performance”
Ankara University Facult of Law Journal, V.54, N .4, 2006, Ankara, p.149 ff.
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act.” But if the obligatio consists of a single act, it ends in narrow
sense with the performance. In addition, the fulfillment of all the
actions in a debt relationship also ends the relationship at all because
the relationship remains substanceless.”

As was stated above, the obligation of the consultant is not
result-based in principle. Therefore, if the act determined by the
contract is performed with the necessary attention and dedication, it
will be regarded as having fulfilled the obligation. As a rule, even if
an outcome which is contrary to what is expected is not a corrupt. In
case the consultant has more than one outstanding obligation and that
some of them are performed, the obligatio relationship continues. In
other words, it is necessary to look at the content of the contract to
confirm the termination of contract.

As a rule, the debtor must perform his/her obligation in
personal in the context of Art. 506 TCO. As a matter of fact, the main
purpose of consulting is to make use of the consultant's personal and
organizational knowledge and experience. The work of consultant can

be performed by another one exceptionally. These exceptions are

» ANTALYA, Gokhan; Bor¢lar Hukuku Genel Hiikiimler(Law of Obligations —
General Provisions) Vol.l, Istanbul, 2015, p.10; NOMER, Haluk; Borglar
Hukuku Genel Hiikiimler(Law of Obligations — General Provisions), Istanbul,
2012, p.7; OGUZMAN, Kemal/ OZ, Turgut; Borglar Hukuku Genel
Hiikiimler(Law of Obligations — General Provisions), Istanbul, 2012, p-3;
TEKINAY, Selahattin /| AKMAN, Servet/ BURCUOGLU, Haluk/ ALTOP, Atilla;
Borg¢lar Hukuku Genel Hiikiimler(Law of Obligations — General Provisions),
Istanbul, 1993, p-5-6.

= AKINCI, Sahin; Vekalet Sozlesmesinin Sona Ermesi (The Termination of
Mandate Contracts), Konya, 2004, p.37.
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expressed in the law as 'cases where the agent is authorized or the
situation is compulsory or customized'.

In order for a contract to end, it is imperative to be performed
in the right place and right time in principle. Otherwise, it will not be
performed as expected and responsibility will arise. For the place and
time of fulfillment, it is first necessary to look at the agreements of
the parties. If there is no consensus on this, the performance must be
made according to Art. 89 TCO.» Where there is no agreement
between the parties, at the time of performance, each debt is due at
the time of birth and can be requested immediately.»

B. Impossibility of Performance

One of the general causes to end the debt is impossibility
(Art.136 TCO). However, should be noted that the impossibility
considered here is the impossibility that emerges after the agreement
because, in the course of the establishment of the contract, this act is
not valid in accordance with Article 27 TCO. In this situation, which
is also referred to as impossibility in the beginning, the objective

impossibility is sought for absolute nullification, that is to say, is

» One argues that if there is no provision in the contract, the nature of the work
should be examined to determine the place of performance. But if it is not possible
to determine the place of performance according to the nature of the work, then
Art.89 applies. AKINCI, p.43; SEROZAN, Rona; ifa, Ifa Engelleri, Haksiz
Zenginlesme (Performance, Performance Obstacles, Unjust Enrichment),
Istanbul, 2016, p-36-37.

» SEROZAN, p.9; OGUZMAN/OZ, p.248.
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impossible for everybody." If the obligation can be fulfilled by third
parties, impossibility will not be objective in principle. However, in
contracts where the person of the debtor is vital, it will be necessary
to consider this as an objective impossibility.
In the context of the TCO, the impossibility must happen within the
reasons the debtor cannot be held responsible for it to end the debt.
Otherwise, compensation shall be the issue under Art.112 TCO.

C. The Expiration of the Contract

In the case of management consulting contracts, if the parties
decide on a certain period of contract, the contract ends as a rule.
Whether the actions born out of the contract are complete and fulfilled
as required does not matter for the said termination.” This period can
be determined as a certain date or the moment of realization of an
event as it is in other continuous obligatio relations.» If the start date
is not clearly set, the day on which the contract is established is
accepted as the start date of the benefit.*

In practice, either party to the management consulting
contracts may be granted a right to extend the contract for a period of
time. If the parties agree on this, the contract shall be terminated only

if the party to which the contract is entitled does not request to extend

+ OGUZMAN/OZ, p.76-78; TEKINAY/AKMAN/BURCUOGLU/ALTOP, p.404,
NOMER, p.59.

= ALTOP, p.177.

= AKINCI, p 48.

< ALTOP, p.178.
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the contract within the prescribed period of time.* There is no
provision in the TCO for the extension of the contract by keeping
silent after the expiration of the contract, as in the case of a rent or
service contract, in the case of a termination clause. So there is no
implied renewal for management consulting contracts.

D. The Death, Incapacity or Bankruptcy of the Parties

Another mandate contract provision that can be applied to
management consulting agreements is Art.513 of TCO. According the
first paragraph of the article, “Unless otherwise understood from the
contract or from its nature, the contract is automatically terminated
by the death, losing his/her capacity and going bankrupt of the agent
or the client. This provision shall also apply at the end of legal entity
if one of the parties is a legal entity.” In that case management
consulting contracts are terminated in case of one party’s death,
becoming incapable and going bankrupt.

It is stated that relationship based on the mutual trust of the
parties and that the rights and obligations of these associations are
tightly attached to the person create the above mentioned provision’s
ground* because the client chooses a trustworthy agent and the agent
has to act personally as a rule. In case of the death of the client, the

inherent occupation and benefits of the contract shall disappear, and

= ALTOP, p.178.

« YAVUZ/ACAR/OZEN, p.1221; AKINCI, p.70; TANDOGAN, Haluk; Borclar
Hukuku Ozel Borg Iliskileri (Law of Obligations — Specific Obligation
Relations), Ankara, 1989, p.646.
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in the case of death of the agent it is impossible to perform personally.
That one of the parties is decided to be absent or terminating the legal
entity has the abovementioned results.”

As a rule, the death directly terminates the contract, but the
parties can decide the mandate to continue after the death.* Apart from
this, it is accepted that a mandate contract can be concluded for it to
be effective after the death.» However, in practice, it can be stated that
if the management consulting contracts are mostly concluded between
legal entities, the importance of discussions about the end of
consulting by death decreases.

A management consulting contract is directly terminated
when one party loses his/her capacity to act, for instance the necessary
authorization or licences to perform management consultancy is
canceled. In the event a party falls into a limited capacity whether the
mandate ends will be determined within the general provisions, which
depends on whether the legal representative shall allow or deny the
continuation of the consultancy.» If the legal representative does not
give the necessary approval, the consulting contract will also end.

Unless otherwise stated or implied by the nature of the
contract, with the bankruptcy of one of the parties, the management

consulting agreement shall be terminated. Bankruptcy essentially

» YAVUZ/ACAR/OZEN, p.1221.

» YAVUZ/ACAR/OZEN, p.1223; AKINCI, 71.

» AKINCI, p.71.

© YAVUZ/ACAR/OZEN, p.1222; ALTOP, p.178.
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does not remove one's rights and the capacity to act, but with the
opening of the bankruptcy, the power of appointment on the goods
and rights is restricted.# The insolvent person cannot make a
transaction on goods until they are sold. However, the insolvent was
not prevented from doing promissory transactions. In this case, the
mandate contract would not end but the dispositive transactions made
could be deemed invalid to the extent that it negatively affected the
bankruptcy table if Art.513 TCO does not exist.»

It is argued that if the subject matter of mandate is an act on a
material outcome such a contract continues despite the bankruptcy of
the client because the performance of the work liability does not have
a negative effect on the bankruptcy desk.» On the other hand, a
mandate contract, which deals with legal proceedings, must be
terminated by the client's bankruptcy because it is not possible for the
legal agent to do something that the client cannot do on his own.* In
a management consultancy contract, the parties might agree on
contracts in which a debt of legal transactions as well as material acts
are incurred, in case the act of consultant is deemed to be the
determination and providing solution offers for managerial problems.

It will then be necessary to look at the content of the contract to assess

+ ASLAN, Ramazan/ YILMAZ, Ejder /TASPINAR AYVAZ, Sema; Icra ve iflas
Hukuku (Execution and Bankruptcy Law), Ankara, 2016, p.476 ff.; ALTAY,
Siimer; Tiirk Iflas Hukuku (Turkish Bankruptcy Law) — Vol.1, Istanbul, 2004,
p.649 ff.

= AKINCI, p.80.

8 TANDOGAN, p-471-472; AKINCI, p.81.

« TANDOGAN, p.472; AKINCI, p.82.
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whether the contracting party will automatically terminate if the
contracting party goes bankrupt.

Similarly it is stated that the bankruptcy of the agent, who is
obliged to see a material business, will not end the mandate contract.*
Since that an agent incurred a debt to perform a material act is not
related with assets, bankruptcy should not affect the contract due to
the nature of the business.« In this case, if the trust of the client is
disturbed, the way of discharge can already be applied.

In the case of contracts for the execution of legal transaction,
one argues” that if there is a power of attorney that gives the authority
of direct representation the bankruptcy of the agent ends the contract,
whereas another author argues* it is not necessary for the contracting
party to automatically terminate the contract due to the bankruptcy of
the agent because the actions taken by the agent affect its own assets.
In fact if the client is not immediately dismissed, it means that he/she
does not find the situation contrary to his/her own interests. It is then
necessary to accept that the contract continues in accordance with the
nature of the job. However, it is inevitable to accept the termination
of the contract if the bankruptcy of the agent prevents him from
fulfilling his obligations arising from the contract. Within the

framework of the above-mentioned explanations, the bankruptcy of

= TANDOGAN, p.475; AKINCI, p.83.
« TANDOGAN, p.475; AKINCI, p.83.
= TANDOGAN, p 475.

« AKINCI, p.84-85.
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the consulting firm, in terms of management consulting contracts
should not automatically terminate the contract as a rule.

As a matter of fact, the profit of the bankrupted company
doing its jobs is also to bankruptcy table creditors’ benefit. However,
the contract may be terminated if the bankruptcy and consulting firm
is deprived of certain possibilities and cannot perform the consultancy
activity in this framework. For example, if the relation of consulting
firm with some information technology companies is interrupted, it
may be determined that the contract has been terminated by
considering the difficulty of transferring the necessary know-how. In
such a case, the consulting firm already has the right to unilaterally
terminate the contract by dismissal/discharge.

It has been stated that the mandate contract can be decided by
the contract not to end by bankruptcy or incapacity as in death.» In
this case, the bankruptcy desk or legal representative, who takes the
place of the insolvent or incompetent party, may exercise his right of
discharge or resignation. However, it is possible to find opinions that
rejected the latter result.» In terms of the management consulting
contract, there is no risk for the agreement’s continuity after the
bankruptcy. The party that thinks that the other party cannot fulfill the
contractual obligations because of restriction with the bankruptcy,

may always apply to the remedy or resignation, and the bankruptcy of

+ YAVUZ/ACAR/OZEN, p-1223.
« AKINCI, p.82.
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the other party consists a justifiable reason.

Finally Art.513/2 TCO is worth underlining. According to the
Atrticle, if the termination of the mandate endanger the interests of the
client, the agent or his/her successors or their legal representatives
are obliged to continue to perform the mandate until the client or
his/her successors or their legal representatives can do the works by
themselves. Although death, incompetence or bankruptcy therefore
discontinues, contractual obligations may have to be fulfilled for a
while according to the conditions of the concrete case. However, it
should be noted that the non-binding nature of consulting practice
makes it difficult to mention such a necessity. On the other hand, if a
certain period of time has passed since the implementation of the
management consultation agreement and a small amount of time
remains for final report, the fulfillment of the contractual acts required
by Article 513/2 may appear as a debt and liability for the parties for
a certain period of time.

E. Cancellation Contract and Acquittance

The cancellation contract is a new agreement between the
parties to end the contractual relationship between them.” Parties are
giving up their receivables and debts by means of a cancellation

contract. In this context, it is a dispositive transaction.” The

+ EREN, Fikret; Bor¢lar Hukuku Genel Hiikiimler (Law of Obligations- General
Provisions), Ankara, 2017, p.284.
= Ibid.
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cancellation contract is not an institution organized in the TCO but it
is accepted that such a contract can be made within the framework of
the notion of party autonomy.” Within the framework of the
provisions on the mandate contract, the parties can always terminate
the contract by a unilateral declaration in management consulting
contracts, but this does not constitute an obstacle to the acceptance of
a cancellation contract.*

Cancellation contracts in principle lead to retroactive results.”
The parties wish to move to the situation before the contract is
completed.© Therefore, the parties must return the executed acts.
However, since the agent is obliged to work on some tasks, there is
no such thing as a return of the fulfilled actions. In that case, it will be
necessary to recognize that cancellation agreements in the
management consultation contracts will be effective for the future.
The consultant in this framework does not refund part of the wage
corresponding to the performance of the work at that time.

An agreement on acquittance regarding a debt between the
creditor and the debtor in order to partially or completely remove it is
another way to end the consulting contracts. (Art.132 TCO) The
distinction between an acquittance agreement and a cancellation

agreement is that the former terminated contract in narrower sense.”

= Ibid.

= For the same approach, see AKINCI, p.36.

= EREN, p.1285.

« AKINCI, p.36.

s AKINCI, p47.
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However, if the obligatio relationship consists of a single debt, then
the contract will also be terminated.

F. Rescission of the Contract

The concepts of return and rescission of the contract generally
mean that a valid contractual party terminates the contractual relation
with a unilateral declaration.* Although the term of rescission has not
been fully rooted yet in Turkish law, it is often used to express the
right to terminate contracts with an ex nunc effect. In that case, in the
management consulting contracts, one party will be able to terminate
the contract by a formative declaration with respect to the general
provisions and the discharge and resignation provision of mandate
contracts.

1. Discharge and Resignation

Discharge and resignation that ends the contractual relation is
the most common ways to terminate the mandate contracts.”
Discharge is to end the mandate relation by a unilateral declaration of
intention of the client, which is necessary to reach the other, whereas
the intention of resignation is given by the agent himself/herself.«
Regarding regulation is as follows: "The agent or the client can

always end the contract unilaterally. However, the party ending the

+ OGUZMAN/OZ, p.381; NOMER, p.279-281.

» AKINCI, p.35.

« YAVUZ/ACAR/OZEN, p.1220. In this regard, the right to take the contract intent
back was seen a disruptive formative right. EREN, p.708.
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contract in an improper time obliges to compensate the other party’s
damages from it." The first sentence of this judgment is accepted as
an imperative provision.” Both the agent and the client hence cannot
give up enjoying their rights at any time.”

Resignation and dismissal have ex nunc consequences.” That’s
why the actions to not be fulfilled after taking the contractual intent
back cannot be recovered whereas those who have been executed may
be requested to return with an unjust enrichment claim.»

One author has not seen the use of rescission with regard to
the right of resignation and discharge given to the parties by the Law,
as accurate .~ It is argued as the rationale that the rescission removes
the permanent contractual relation, and that the contract is terminated
with the passing of a certain period of time after the use of this right
whereas the agents does not need to wait or have certain reasons to
terminate the contract.

The use of the right to resign and discharge, which is described

as a disruptive formative right, has not been bound by any

+ YAVUZ/ACAR/OZEN, p.1220.

«=This has also been subjected to some decisions of the Court of Cassation of Turkey.
In one of them it is stated that “The agents in all mandate forms can always dismiss,
and the deputy may always resign from the deputies. This is the legal right of the
agent and the client. These rights cannot be renounced in advance. The agent must
be paid in proportion to the labor they spend in discharge and resignation.
Negotiations and penal clauses involving the adverse are invalid. 3 .Circle of Civil
Disputes, The Number of Case:1997/11339. Accessed in www.kazanci.com. Last
accessed in August 6,2018.

« TANDOGAN, p.620-621.

« SEROZAN, p.131-132.

« AKINCI, p.57.
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circumstance. It should then be possible to end the contract at any
time without any obligation to justify it. That the parties are given
such a wide mandate in this respect is based on the fact that the
mandate is directly related with the personality of the debtor and the
contract is based on a special trust relationship.» However, in
accordance with Article 512c, the party that ends the contract in an
improper time is obliged to compensate. The latter damage is called
in the group of negative damages.”

The above-mentioned provision also suits the interest of the
parties in terms of the management consulting contract because trust
relationship and professional ethics, which are important for
consulting service, makes the return of the mandate compulsory if the
assignment cannot be performed.* In addition, the interest regarding
the wage and follow-up contracts enforce the management consultant
not to discharge whereas that the client waits for the final consultant
makes him/her to be bound to the contract in practice. In other words,
the parties do not have an interest in dismissal or resignation

unnecessarily .»

« TANDOGAN, p.420. Since it is no longer possible for the author to say that all
kinds of proxy contracts are based on a special trust, the contract can not be
terminated by resignation or resignation has been put forward without justifiable
reasons in some kinds of mandate contracts, according to him. AKINCI denies this
idea. See p.61.

+ YAVUZ/ACAR/OZEN, p.1220; TANDOGAN, p.623.

« ALTOP, p.181.

» ALTOP, p.181.
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2. Breach of the Contract

In the framework of the general provisions of the TCO, some
optional rights were granted to the creditor in case of default of the
debtor. In this case, the creditor may demand performance and delay
compensation as well as terminate the contract and demand the
damages that the contractor has suffered due to the end of the contract
before the agreed. (Art.126 TCO) So the client in case the
management consultant does not perform his/her obligation with the
care and free from defect, and the agent in case the client breaches the
obligation to pay fee, should be able to terminate the contract based
on the default of the debtor.

III. Conclusion

The management consulting contract having a wide a range of
applications is an unnamed contract. The provisions regarding
mandate contracts shall be applied to a certain extent in respect of
Article 502/2 TCO. Therefore, the provisions of Art.512 to 514 TCO
should be taken into account for the termination of the management
consulting agreements. The latter, however, do not constitute an
obstacle to the termination of the management consulting agreement
under the general provisions. But, in general, some of the reasons for
the end of the debt or contract may not be appropriate due to the nature
of the contract, or almost impossible to be practiced.

The most common reasons for termination of management
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consulting contracts is, as examined, completion of performance,
subsequent failure of the performance, expiration of contract period,
death, incapacity or bankruptcy of one of the parties, cancellation
contract or unilateral declaration for the termination. There is no
doubt that the terms and consequences of the termination will vary
depending on the reason. Especially the termination of the contract
according to the general provisions or according to the provisions of
the mandate may have different legal consequences.

The basic end for all contracts is performance of parties.
Besides, impossibility of performance that emerges after the
agreement, the expiration of contract duration, cancellation contract
and acquittance should be considered all contracts including
consulting management contract. On the other hand, death, incapacity
and bankruptcy of the parties are significant and specific reasons to
end the consulting management contract in regard to mandate contract
provisions in TCO. Finally rescission of contract by way of discharge
and resignation is fully in compatible with the nature of consulting
management agreements.

The consequences of ending are also briefly mentioned in the
section of the reasons of ending. However according to the provision
of Art.514 TCO, ‘The client or his heirs are responsible for the work
the agent has done before he/she has learned that the contract has
ended.” This provision is related with the termination of the contract

by the unilateral will of the parties, the death, the incapacity or the
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bankruptcy. In case of non-authorized representation of the legal
proceedings, provisions of agency without authority and negotiorum
gestio should apply about legal actions made after the end of the
mandate authority in principle. However with the above-mentioned
legal provision, in order the termination to be able to produce the said
result, it is expected from the agent to learn this. But in management
consulting contracts, it is generally obliged to perform a material act,

not a legal transaction.
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A CRITICAL ANALYSIS OF AUDITOR INDEPENDENCE
UNDER THE NEW AUDIT REGULATIONS
IN THE EU
Dr. Ekrem SOLAK*

ABSTRACT

The subject of this article is the need for total independence of the
auditors of annual company accounts, so that the companies’
investors and shareholders, actual and potential, can place informed
and well-founded trust in its official financial statements. This study
sets out the various incentives a hired firm of auditors may have for
adopting a subjective and unduly favourable stance towards its
employers and explains the nature of the risks thereby entailed to the
company’s investors and shareholders, and indeed to the wider
general public. It analyses the various legislative safeguards already
adopted and the formal recommendations or proposed directives,
made by the EU and US legislatures in recent years, to minimise or

eliminate such risks, and assesses whether these regulations could
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ensure auditor independence.
Keywords: auditor, auditor independence, the role of auditors in

corporate governance, audit regulations

OZET

Sirketlerin mevcut pay sahiplerinin ve muhtemel yatirnmcilarimin,
sirket finansal mali durum tablolarina bilin¢li ve tam olarak
giivenmelerine hizmet eden, ‘sirketlerin yillik hesap denet¢ilerinin
tam bagimsizliginin gerekliligi’ hususu bu makalenin konusunu
olusturmaktadir. Bu c¢alisma, sirketleri denetleyen denetim
sirketlerinin siibjektif ve haksiz bir sekilde sirketler lehine tutum
almasina neden olan muhtelif saikleri ortaya koymakta ve dolayisiyla
bu yanli tutumun yatirnmcilar ile pay sahipleri ve kamu bakimindan
teskil ettigi risklerin niteligini aciklamaktadir. Makale bu riskleri
azaltmak icin Amerika Birlesik Devletleri’nde ve Avrupa’da kabul
edilmis cesitli yasal diizenlemeleri incelemekte ve bu diizenlemelerin
sirket denet¢ilerinin  bagimsizligin1  saglaylp saglayamadigimi
degerlendirmektedir.

Anahtar Kelimeler: Denetci, denetci bagimsizligi, denetcilerin

kurumsal yonetimdeki rolii, bagimsiz denetim diizenlemeleri
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I- INTRODUCTION

Auditing and audit reports are essential tools for a functioning capital
market and a corporate governance system.' An effective, strong audit
system 1is essential to create market trust and confidence because it
provides a fair and true picture of the companies, which are audited,
and minimises the cost of capital for those commercial entities in a
healthy financial position.: Audit reports provide a powerful tool for
shareholders and other constituencies to monitor how a company is
managed, and in this way they enhance the corporate governance

system, and companies’ businesses and affairs.

The past audit failures: - Enron, WorldCom, Independent

EBKE, Werner, “Accounting, Auditing, and Global Capital Markets”
Corporations, Capital Markets and Business in the Law Ed. BAUMS, Theodor/
HOPT, Klaus/ HORN, Norbert, Kluwer Law, 2000, p. 113; The High Level Group
of Company Law Experts, “Report on a Modern Regulatory Framework for
Company Law in Europe”, 2002, p. 70.

: European Commission, Green Paper: Audit Policy — Lessons from the Crisis
COM(2010) p. 3-6.

: EBKE, Werner, “Corporate Governance and Auditor Independence” Reforming
Company and Takeover Law in Europe, Ed., FERRARINI, Guido, Oxford
University Press, 2004, p. 508.

+ See, COFFEE, John, “What Caused Enron? A Capsule Social and Economic
History of the 1990°s” Cornell Law Review, Vol. 89, Issue 4, pp. 269-284, 269-
272; MELIS, Andrea "Corporate Governance Failures: To What Extent Is Parmalat
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Insurance, Lernout &Hauspie, Vivendi and Parmalat in Italy - have
demonstrated the need for legal reform to provide an effective audit
system. These collapses were usually associated with the lack of

auditor independence

The independence of audit firms is a prerequisite for an
objective, true and fair report as to a company’s financial situation.
Where there is an absence of impartiality, the audit firms provide
biased reports and overlook significant errors or misrepresentations in
a company’s financial statements; consequently, the audit reports lose
their reliability, which in turn creates an overall decline in confidence
in the capital market. In that event, investors will be unable to analyse
the financial situation of their company satisfactorily, and thus the

cost of capital will increase.

In the past, it had been argued that the reputational cost was a
sufficient incentive for an auditor to carry out an independent and
objective audit. However, mere reputational constraint is no longer

enough to ensure auditor independence. John Coffee put forward a

a Particularly Italian Case?" Corporate Governance: An International Review,
2005, Vol. 13, pp 478-488.

FLORES, Cl4udio, "New Trends in Auditor Liability" European Business
Organization Law Review, 2011, Vol 6, pp. 415-436, p. 416.

« DAVIES, Paul, and WORTHINGTON, Sarah, Gower’s Principles of Modern
Company Law, 8th edition, Sweet&Maxwell, 2009, p. 767; COFFEE, John,
Gatekeepers: the Professions and Corporate Governance, Oxford University
Press, 2006, ch 5.

* COFFEE, (n. 4) p. 279-280.
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general deterrence theory, which is that the costs of compromising
auditor independence and the benefits of acquiescence auditing must
be in stable equilibrium.: He observed that the change in financial
benefits obtained from the companies and the diminution in the costs
of market deterrents impaired auditor independence. According to this
theory, the role of audit regulation is to ensure that the incentives to
maintain independence are not outweighed by the incentives to
compromise. If the balance tilts towards compromise, audit firms are

more likely to fail to provide a reliable and transparent report.

Following the Enron failure, the European Council issued a
Directivee  and the European Commission prepared a
recommendation” to limit the liability of auditors to protect them from
catastrophic losses, so as to retain a competitive audit market. The US
responded to the Enron failure by enacting the Sarbanes-Oxley Act
(SOX) in 2002." The same pattern repeated itself after the 2007-8

financial crisis, in the wake of which it was wondered how these

+ COFFEE, (n. 4), p. 288-293.

» Council Directive (EC), 2006/43 concerning statutory audits of annual accounts
and consolidated accounts, amending Council Directives 78/660/EEC and
83/349/EEC and repealing Council Directive 84/253/EEC [2006] OJL-157
(hereinafter referred to as the Directive of 2006).

» Commission Recommendation concerning the limitation of the civil liability of
statutory auditors and audit firms [2008] OJL 162/39 (hereinafter referred to as
‘Recommendation’).

 Public Company Accounting Reform and Investor Protection Act of 2002, Public
Law 107-204, 116 Stat. 745.
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financial institutions obtained clean audit reports just before they
collapsed. The credibility of the auditors was challenged on account
of these clean reports.” Subsequently, the EC engaged in a broad audit
reform. First, it published a Green Paper® and later announced a
proposal* on specific requirements regarding statutory audit of public-
interest entities. These consultation papers finally resulted in the
publication of the Directive* on statutory audits of annual accounts,
and the EU Regulation* on specific requirements regarding statutory
audit of public-interest entities. It is evident that the EU aims to
enhance audit independence by adopting the Directive and the

Regulation.

This paper aims to assess the current state of auditor
independence under the new directive and regulation, with a reference
to US audit regulation. It first defines the auditor’s role; secondly it

analyses the factors affecting the auditing system; and finally, it

= SIKKA, Prem, “Financial Crisis and the Silence of the Auditors” Accounting,
Organisation and Society, 2009, Vol. 34, pp. 868-873, 869; House of Commons
Treasury Committee, ‘Banking Crisis: Reforming Corporate Governance and Pay
in the City’ (Ninth Report of Session 2008-9) 5, 74.

= European Commission, Audit Policy: Lessons from the Crisis COM(2010)
(hereinafter referred to as ‘Green Paper’).

« European Commission, Proposal for a Regulation on Specific Requirements
regarding Statutory Audit of Public Interest Entities, COM(2011) 2011/0359
(hereinafter referred to as ‘Proposed Directive’).

= Council Directive 2014/56/EU Amending Directive 2006/43/EC on Statutory
audits of Annual Accounts and Consolidated Accounts [2014] OJ L 158/196
(hereinafter referred to as ‘the Directive of 2014”).

» Council Regulation No 537/2014 on Specific Requirements Regarding Statutory
Audit of Public- Interest Entities [2014] OJ L 158/1 (hereinafter referred to as ‘the
Regulation of 2014”).
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addresses the question of whether the regulatory steps are sufficient

to guarantee the impartiality of auditors in the EU.

II- THE INDEPENDENCE OF AUDITOR
1- The Role of Auditor

In the context of corporate law, one of the most important
developments is the separation of ownership and control.” This
concept means that the management of a company is independent
from its shareholders, but the separation of ownership and control
causes the agency problems according to the literature because
managers could seek to maximise their own interests. Therefore, the
interests of managers and shareholders might diverge. The costs
arising from managers acting opportunistically, the costs of
monitoring them and the costs of aligning the interests of managers

and shareholders are called ‘agency costs’.*

Agency costs are the inevitable consequence where decision-

» See BERLE, Adolf and Means, Gardiner, The Modern Corporation and Private
Property, Transaction Publishers, London, 1991.

« JENSEN, Michael and MECKLING, William, "Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure”" Journal of Financial
Economics, 1976, Vol. 3, pp. 305-360, p. 308.
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making is delegated to individuals who do not bear the financial
outcome of their decisions. The primary reason for the monitoring
cost is the information asymmetry between the principal and the
agent; the principals do not have the same level of knowledge about
the company as their agents.” These are often specifically referred to
as ‘vertical agency costs’. Agency problems might occur between
majority and minority shareholders. This type of agency problems are
called ‘horizontal agency problems’.» They usually exist in closely-
held companies and large companies with a controlling shareholder.
Agency problems might arise even in a sole proprietorship between
the shareholder and the creditor when the company decides to bring
in additional capital in the form of debt.” The sole shareholder has
incentive to take greater risks because the creditor is at risk in the case
of the failure of the company. The creditor carries the risk of failure
and suffers agency cost because of the decreased value of the loan.
This last type of agency problem is based on the fact that corporate
decisions primarily aim to maximise shareholders’ value, even to the

detriment of creditors.

» ARMOUR, John/ HANSMANN, Henry/ KRAAKMAN, Reiner ‘Agency
Problems and Legal Strategies’ The Anatomy of Corporate Law: A Comparative
and Functional Approach, Eds, Reiner Kraakman et al., 3+ edition, OUP, 2017, p.
29.

» See, ROE, Mark ‘The Institutions of Corporate Governance’, Handbook of New
Institutional Economics, eds, MENARD, Claude/ SHIRLEY, Mary, Springer,
2008 p. 371.

» COLBERT, Janet/JAHERA, John, “The Role Of The Audit And Agency Theory”
The Journal of Applied Business Research, 1988, Vol. 4, pp 7-12, p. 8.
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To mitigate agency problems, shareholders, creditors, future
investors, and other related parties could look into the financial
statements of the company to obtain more information regarding the
real position and performance of the company, but the reliability of
company accounts is only guaranteed if an independent person or firm
controls the financial statements of the company.” Auditing enters
into the picture as an independent check and control on the accuracy
of the financial statements.

In essence, ‘audit is a control mechanism to monitor conduct
and performance, and to secure or enforce accountability’.” Auditors
are natural gatekeepers who aim to detect fraudulent transactions in
the market.» The classic definition of an auditor is that he is a
reputational intermediary> who verifies the financial statements of a

company to investors by lending its reputation* to the investor to make

= QUICK, Reiner/ WARMING-RASMUSSEN, Bent, “Auditor Independence and
the Provision of NASs Perception by German Investors” International Journal of
Auditing, 2009, Vol. 13, pp. 141-162.

= David Flint, Philosophy and Principles of Auditing, Macmillan, 1988, p. 12.
»KRAAKMAN, Reiner, “Gatekeepers: The Anatomy of a Third-Party Enforcement
Strategy” Journal of Law, Economics, and Organisation, 1986, Vol. 2, pp. 53-
104, p. 54.

= COFFEE (n 4) p. 280; In Dileo v Ernst&Young, 901 F.2d 624, 629 (7 Cir. 1990),
Judge Frank Easterbrook concluded that ‘...an accountant’s greatest asset is its
reputation for honesty, followed closely by its reputation for careful work... .

= They are repeat players in the market who police the players in order to protect
their reputations, see KRAAKMAN (n 24) p. 94.
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it trust the company’s disclosures.” In the context of corporate
governance, auditors carry out this role by checking the financial
statements of companies and monitoring the activities and
performance of management for the benefit of shareholders, creditors,
and other related parties. As a result of audit, shareholders and other
parties are more confident that company accounts represent the true
and fair view of the financial condition and performance of the
company.
The US-American Center for Audit Quality defines the role of
auditors in corporate governance, as follows:
‘An independent financial statement audit is conducted by a
registered public accounting firm. It includes examining, on a
test basis, evidence supporting the amounts and disclosures in
the company's financial statements, an assessment of the
accounting principles used, and significant estimates made by
management, as well as evaluating the overall financial
statement presentation to form an opinion on whether the
financial statements taken as a whole are free from material

misstatement’

»  CUNNINGHAM, Lawrence, “Beyond Liability: Rewarding Effective
Gatekeepers” Minnesota Law Review, 2008, Vol. 92, pp. 323-386, p. 328.

= Center For Audit Quality, ‘In-Depth Guide to Public Company Auditing’, (2011)
3 available at http://www.thecaq.org/publications/In-
Depth GuidetoPublicCompanyAuditing.pdf accessed 07.08.2013.
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Auditors provide reasonable assurance to the capital market.” In
this regard, this additional assurance provides a disincentive to
management to follow their own interests and gives more confidence
to shareholders and the future investors, thereby increasing the
liquidity of the markets.

As audit reports provide transparency in the capital market by
enabling stakeholders to perceive the condition of the company, the
auditor also carries out a ‘public watchdog function’. Likewise, the
American Institute of Certified Public Accountants (AICPA) stated
that independent auditors carry out a public trust role. If the public do
not trust audit firms, it will not rely on the audit reports and will be
less likely to invest in that company, which in turn will cause an
increase of the capital. The public trust role of auditors is described in
United States v. Arthur Young & Co as follows:

‘By certifying the public reports that collectively

depict a corporation’s financial status, the

independent auditor assumes a public responsibility

transcending any employment relationship with the

client. The independent public accountant performing

this special function owes ultimate allegiance to the

» MOORE Don/ TETLOCK, Philip/ TANLU Lloyd/ BAZERMAN Max, “Conflicts
of Interest and The Case of Auditor Independence: Moral Seduction and Strategic
Issue Cycling” Academy of Management Review, 2006, Vol. 31, pp. 10-29, p. 13.
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corporation’s creditors and stockholders, as well as to

the investing public. This “public watchdog” function

demands that the accountant maintain total

independence from the client at all times and requires
complete fidelity to the public trust’.

A similar approach is acknowledged in the Directive of 2006:
‘the public-interest function of statutory auditors means that a broader
community of people and institutions rely on the quality of a statutory
auditor’s work. Good quality contributes to the orderly functioning of
markets by enhancing the integrity and efficiency of financial
statements.*

As a result, auditors are part of checks and balances of
corporate governance. They exist to address agency problems in
corporate governance and to monitor activities of management, and
in some cases the majority shareholders in the company, and to attest
to company’s performance for the benefit of shareholders, creditors,
and other related parties. The role of auditors is to provide some
assurance that managers or dominant shareholders are not seeking to
maximise their own interests to the detriment of other constituencies.
By ensuring that the annual reports of the company demonstrate a true
and fair view of the company’s financial position and performance, it

also carries out a public watchdog role in the capital market."

« Paragraph 8 of the Directive of 2006.
+ KRAAKMAN (n 24) 54; see DOPUCHA, Nicholas/ KINGA, Ronald/
SCHWARTZ Rachel, “Contingent Rents and Auditors’ Independence: Appearance

96 Medeniyet Law Review Vol.3,Y.2018, Issue.5



2- The Independence of Auditors

The role of auditors is easy to state, but it is very difficult to achieve.
On the one hand the role of auditors in corporate governance requires
auditors to be challenging, independent and sceptical regarding the
management of the company. On the other hand, the management of
the company has strong incentives to present the company’s position
in the best light, even if the real position of the company is not close
to what has been presented in the audit report. Hence, both EU and
US law require both public interest entities (PIEs)” and listed
companies to be checked by an independent auditor or audit firm at
the said entities’/companies’ expense.” From the point of view of
shareholders, creditors and other related parties, audit reports are only
valuable and reliable when they are appropriately prepared by
independent auditors. Otherwise, there would be no reason to require
a company to be audited by an external auditor.# If the public no

longer trust the audit report, then the costs of capital might increase

vs Fact” Asia-Pacific Journal of Accounting & Economics, 2004, Vol. 11, pp.
47-70.

= Article 2/13 of the Directive of 2006.

= EBKE, Werner, ‘In Search of Alternatives: Comparative Reflections on Corporate
Governance and the Independent Auditor’s Responsibilities’ Northwestern
University Law Review, 1984, Vol. 79, p. 665, p. 672.

* Moore et al (n 29) 13.
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and the market collapse might follow.* From the collapse of the City
of Glasgow in 1878 to the Enron failure in 2001 and the 2007-8
financial crisis, these failures were partially associated with audit
failures and subsequent reform attempts intended to enhance the
auditor independence.*

The concept of independence comprises the concepts of
“auditor in mind” and “auditor in appearance”.” The first refers to ‘the
state of mind that permits the expression of a conclusion without
being affected by influences that compromise professional judgment,
thereby allowing an individual to act with integrity and exercise
objectivity and professional scepticism’. The latter means that ‘the
avoidance of facts and circumstances that are so significant that a
reasonable and informed third party would be likely to conclude,
weighing all the specific facts and circumstances, that the integrity,
objectivity or professional scepticism of a firm or a member of the
audit team has been compromised’.* An auditor must satisfy both
requirements in order to be deemed independent.

Until the Enron crisis, the field of auditor independence had

= Max Planck Institute “Working Group on Auditor Independence - Comments on
the European Commission Green Paper: Audit Policy — Lessons from the Crisis”
Max Planck Private Law Research Paper No. 10/24,2011, p. 4.

» MENNICKEN, Andrea/ POWER, Michael, ‘ Auditing and Corporate Governance’
The Oxford Handbook of Corporate Governance, Ed. WRIGHT, Mike/
SIEGEL, Donald/ KEASEY, Kevin/ FILATOTCHEV, Igor Oxford University
Press, 2013, p. 313.

» International Federation of Accountants (IFAC) Code of Ethics s 290.6.

= [FAC Code of Ethics s 290.6.
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not been regulated by legislatures on both sides of the Atlantic.
However, following the Enron crisis, the EU and US initiated a reform
process and imposed requirements on auditors to enhance their
independence. According to Coffee, the role of audit regulation is to
provide that the incentives to maintain independence overwhelm the
incentive to acquiesce. This theory focuses on the costs and benefits
to auditors when they compromise their independence by acquiescing
to the management’s demands as to the financial statements.

The task of auditor regulation is complicated by the structural
feature of auditing market.» While audit regulation requires auditor
independence and objectivity, auditing market causes the auditors to
have conflicts of interests which bind them to the company rather than
shareholders, creditors, and other constituencies.»

Firstly, the major primary challenge to the independence of
the auditor lies in the structure of the auditing system whereby an

auditor is appointed and dismissed by the companies it audits.» The

» See O’CONNER, Sean ‘The Inevitability of Enron And Impossibility of Auditor
Independence  Under Current Audit System’ Working Paper <
http://papers.ssrn.com/sol3/papers.cfm?abstract id=303181> accessed 12 July
2012.

« KERSHAW David, ‘Waiting for Enron: The Unstable Equilibrium of Auditor
Independence Regulation’, Journal of Law and Society, 2006, Vol. 33, pp. 388-
420, p. 390-1.

« DAVIES, Paul, ‘Enron and Corporate Governance Reform in the UK and the EC’
After Enron Improving Corporate Law and Modernising Securities
Regulation in Europe and the US, Ed., ARMOUR, John/ MCCAHERY, Joseph,
Hart Publishing, 2006 p. 430.
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auditor is naturally concerned with continuing its relationship with its
clients. The financial dependence of the auditor on its client creates a
conflict of interest between the role of auditor and the interests of the
auditing firm. Secondly, the revenue from consulting services
constituted more than two-thirds of the total revenue of the audit firms
by 2000. The audit firms may compromise with their client’s
demands in order to sell more non-audit services (NASs). Thirdly, the
long term contracts may inherently impair the independence of
auditors because the auditor could become too sympathetic and too
accepting of the client’s work.

As a result, a number of factors can be said to have a crucial
impact on auditor independence. Even a pro-independence
equilibrium setting could not ensure an independence-compromising
decision or vice versa, depending on auditors’ organisational culture,
confidence, or even how they feel on a particular day .» The important
point is that this array of considerations makes a considerable
contribution to understanding accounting decisions and to assess
whether the new EU audit regulation could achieve auditor
independence.

III- The EU Regulation on Auditor Independence

The primary role of auditor independence regulation is to limit the

= BYRNES, Nanette ‘Where Have all the Accountants Gone?’ Businessweek
(Newyork 27 March 2000)
http://www .businessweek.com/2000/00 13/b3674173 .htm accessed 16 July 2012.
« KERSHAW (n 40) p. 393.
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possibility that auditors will succumb to the pressure from the
company for an acquiescent audit. Acquiescent incentives are
primarily related to the audit revenue and the threat of losing audit
and consultancy contracts. In addition, behavioural psychology has
showed us that actors can depart from objective rational assessments,
and cognitive biases could cause auditors to make an acquiescent
audit.« The expected legal liability from the acquiescent audit and lost
revenue from reputational damage constitute the primary deterrent to
auditor acquiescence. Hence, audit regulation should establish a
balance between acquiescent incentives and acquiescent deterrents by
taking into consideration the realm of audit market. This section
briefly discusses whether the major regulatory innovations in the EU
relating to auditors could ensure auditor independence without

damaging the dynamics of the audit market.

1- Regulating Non-Auditing Services and Audit Fees

Audit firms are appointed and paid by the client companies which
they audit. Many authorities believe that the bargaining power of the
client often outweighs the duties of the auditor because the
management of the company is aware of its bargaining power. The

management have an incentive to employ that bargaining power to

« SUNSTEIN, Cass, ‘Behavioural Analysis of Law’ University of Chicago Law
Review, 1997, Vol. 64, p. 1175.
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manipulate the audit reports in order to make the company look
healthier than it is in reality for the purpose of maximising its own
short-term interest. Therefore, there is an inherent conflict of interests
between the role of auditors and the interests of auditor.

This conflict of interest is complicated by the features and
types of the income of audit firms. The revenue streams of an audit
firm consist of the audit fee and fees from non-audit services (NASs).
The NASs include tax planning, corporate finance, information
technology, and human resources. In the past, the audit firms
experienced a rapid increase in the revenue from their consulting
services departments in the 1980s and 1990s while that from the audit
section was stagnating . In the 1990s the revenue of big auditing firms
from consulting services increased from 12 per cent to 50 per cent of
the total revenue of the auditing firms«, and in 2000 the income from
the auditing service constituted less than one-third of the total revenue
of the auditing firms.”

The cross-selling of consulting service threatened the
independence of the auditor® because the auditors would lose the
significant amount of consulting revenue if they were to terminate

their relationship with their client, and the auditor would thus be

= BYRNES, Nanette, ‘Where Have all the Accountants Gone?’ Businessweek
(Newyork 27 March 2000)
http://www .businessweek.com/2000/00 13/b3674173 .htm accessed 16 July 2012.
«» EBKE (n 3) 520-522.

2 See BYRNES (n 45).

« COFFEE (n 4) 291-302; CUNNINGHAM (n 27) 344.
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motivated to continue this relationship as long as possible. Because
of the increased income from the provision of NASs, the consulting
divisions of the auditing firms became more important and powerful .»
They were able to exert pressure on the statutory audit team to please
their clients. In order to sell more consulting services, the audit firms
developed a marketing strategy that sells auditing service below cost
(‘low-balling’).» The idea behind the strategy is that the auditing
service is a kind of investment for lucrative consulting services. In
other words, the auditing services became a portal to lucrative
consulting services for the auditor.” This causes a situation in which
the audit firm is dependent to its client due to the ‘low-balling’
strategy.

There is also a concern that the provision of NASs to the same
company creates a conflict of interest which inherently reduces the

scepticism of auditor because of the self-interest threat and financial

» PARTNOY, Frank, ‘Barbarians at the Gatekeepers?: A Proposal for a Modified
Strict Liability Regime’ Washington University Law Review, 2001, Vol. 79, pp.
491-548; TROMPETER, Greg, ‘The Effect of Partner Compensation Schemes and
Generally Accepted Accounting Principles on Audit Partner Judgment’ Auditing:
Journal of Practice and Theory, 1994, Vol. 13, pp. 56-76 p 63.

« Coffee (n 4) 291.

« LAI, Kam/ YIM, Andrew, ‘NASs and Big 5 Auditor Independence: Evidence from
Audit  Pricing and  Audit Opinion of Initial  Engagament’
http://papers.ssrn.com/sol3/papers.cfm?abstract id=340000 accessed 21 July 2012

p-5.
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dependence on the client,” because the audit firms might be willing to
please their clients in order to provide lucrative NASs. It is likely that
the management of company which is aware of its bargaining power
may put pressure on audit firm for an overlooked audit, by threatening
to dismiss NASs. An example from the UK Committee on Economic
Affairs UK market supports the foregoing arguments:

‘In addition to auditing Northern Rock, PwC received some

£700,000 in 2006 in consultancy income from Northern Rock.

The House of Common Treasury Select Committee referred to

this as an apparent conflict of interest’ >

From another perspective, the provision of NASs might also
create a self-review threat to the auditor independence. An auditor
providing consulting services to its client may lose its independence,
objectivity and independence because eventually it would have to
check a number of accounts which are prepared by it.* It may create a
situation in which the auditor ignores misstatements.” As a result,

consulting services may affect the auditor independence, objectivity

= FERREIRA-GOMES, Jose Joao Montes, ‘ Auditors as Gatekeepers: The European
Reform of Auditors’ Legal Regime and the American Influence’ Columbia Law
Journal, 2005, Vol. 11, pp. 665, p. 687; KINNEY, William/ PALMROSE, Zoey-
Vonna/ Scholz, SUSAN, ‘Auditor Independence, NASs, and Restatements: Was the
U.S. Government Right?’ Journal of Accounting Research, 2004, Vol. 42, pp.
561-588, p. 565.

= Committee on Economic Affairs, Auditors: Market Concentration and Their Role
(HL 2011-01) a 24.

= QUICK AND WARNING-RASMUSSEN (n 22) p. 145.

= BARTLETT, Roger ‘A Heretical Challenge to the Invention of Auditor
Independence’ Accounting Horizons, 1991, Vol. 5, pp. 11, p. 13.
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and quality because the interest in providing consulting services
impairs the auditor independence and objectivity.

There are, however, some empirical researches which could
not find an association between the auditor independence in fact (and
in mind) and non-audit fees.© Nevertheless, in terms of independence
in appearance, empirical studies have revealed that consulting
services have a negative impact on independence in appearance.” As
article 22 of Directive of 2006 and Article 290.8 of the International
Federation of Accountants of the Code of Ethical Standards 2011
stated, the view of an objective, reasonable and informed third party
with regard to auditor independence is of equal importance with the
independence in fact in determining whether an auditor is
independent. Since NASs have a negative impact on auditor
independence in the eyes of an objective and reasonable third party,
the NASs could jeopardise that auditor independence. As a result,

NASs should be regulated and restricted in order to promote public

« JOE, Jennifer/ VANDERVELDE, Scott ‘Do Auditor-Provided Non-audit Services
Improve Audit Effectiveness?” Contemporary Accounting Research, 2007, Vol.
24, Issue 2, pp. 467-487; DEE, Carol/ LULSEGED, Ayalew/ NOWLIN, Tanya
‘Prominent Audit Clients And The Relation Between Discretionary Accruals And
Non-Audit Service Fees’ Advances in Accounting, 2006, Vol. 22, pp. 123-148.

= CHIEN, Shu-Hua/ CHEN, Yahn-Shir “The Provision of NASs by Accounting
Firms after the Enron Bankruptcy in the United States’ International Journal of
Management, 2000, Vol. 22, pp. 300-308; KRISHNAN, Jayanthi/ SAMI,
Heibatollah/ ZHANG, Yingi ‘Does the Provision of Non-audit Services Affect
Investor Perceptions of Auditor Independence?’ Auditing: A Journal of Practice
& Theory, 2005, Vol. 24, pp. 111-135.
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confidence in the capital markets.

Following the Enron crisis, US has prohibited nine types of
NASs.» However, the Directive of 2006 preferred not to provide a
black list for the NASs.» Article 22 of the Directive of 2006 merely
set out a principle that an auditor should not provide auditing service
where ‘an objective, reasonable and informed third party would
conclude that statutory auditor’s or audit firms’ independence is
compromised’. Without a definite list of the banned NASs, auditors
and companies need to make a case by case examination where NASs
lead to a conflict of interest. Therefore, the Directive of 2006 leaves a
broad discretionary power to the auditors. Moreover, as SEC stated in
2001, ‘certain NASs inherently impair independence’ .~ Likewise, the
Treasury Select Committee of the House of Commons stated in 2009
that ‘we strongly believe that investor confidence, and trust in audit
would be enhanced by a prohibition on audit firms conducting non-
audit work for the same company, and recommend that the Financial

Reporting Council consult on this proposal at the earliest

= Section 201 of the Sarbanes-Oxley Act.

» Buropean Commission, Staff Working Paper Impact Assessment Proposal for a
Directive of the European Parliament and of the Council amending Directive
2006/43/EC on statutory audits of annual accounts and consolidated accounts and
a Proposal for a Regulation of the European Parliament and of the Council on
specific requirements regarding statutory audit of public-interest entities (2011)
COM(2011)779.

« Securities Exchange Office (SEC) ‘Final Rule: Revision of the Commission's
Auditor Independence Requirements’ http://www.sec.gov/rules/final/33-7919.htm
accessed 17 July 2012.
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opportunity’ . However, a significant number of professionals
disagree with the idea of prohibition of NASs.« It is not known how
the matter should be resolved. There are three alternative ways
discussed by the EU to regulate NASs: prohibition of any NASs to
the same client, pure audit firms, and prohibition on certain NASs.»
The first option is to ban an auditor from providing all kind of
NASs. Under this option, the audit firm is banned from providing
NASs to a client to which it already provides statutory audit. A
complete ban seems an easily enforceable rule; however, it would be
a disproportionate solution to impose complete prohibition on all
NASs.« Enhancing auditor independence could be achieved by a less
restrictive method. In addition, a complete ban on provision of any
NASs would offend the principle of proportionality. Another
significant drawback is that if an audit firm provides statutory audit
services, it cannot provide NASs to the same client; hence, after audit

firm rotation, the company has very limited choice as to audit firms

« House of Commons Treasury Committee, ‘Banking Crisis: Reforming Corporate
Governance and Pay in the City’ (2009) 84.

= European Commission ‘Summary Of Responses Green Paper Audit Policy:
Lessons From The Crisis’ (2011)
http://ec.europa.eu/internal market/consultations/docs/2010/audit/summary respo

nses_en.pdf accessed 12 July 2012.

=« IMPACT ASSESSMENT (n 59) 34.

« Max Planck Institute Working Group on Auditor Independence, ‘Auditor
Independence at the Crossroads-Regulation and Incentives’ EBOLR, 2011, Vol.
13, pp. 89-103, p. 94.
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on the international level under the current auditing market features.

The second option is to prohibit an audit firm to provide NASs
to its clients. In other words, an audit firm is allowed to provide only
statutory audits under this option. If this succeeded, the problems of
the independence in mind and appearance could be resolved, because
it would remove the source of conflict of interests. The auditor’s
credibility would eventually increase due to the perception that the
conflict of interest is removed permanently. However, it has
significant drawbacks .~ Firstly, current audit firms would need to split
into audit and consulting companies. Secondly, audit firms would not
be able to understand the nature of their client’s operations. Thirdly,
‘pure audit’ firms may prevent the growth of small audit firms. As a
result, it is not an effective solution for the independence issue.

The final option is that if an audit firm provides statutory and
financial audit services to a particular client, it would not provide
certain kind of NASs. This final method has clear advantages: First,
allowing limited number of NASs means that the self-interest threat
will no longer be a threat in terms of auditor independence; secondly,
creating a blacklist helps to harmonise audit policy at the EU level
and create a level playing field for the audit firms in the EU; thirdly,
it removes legal uncertainties as to NASs across the EU; finally, this

option is a more proportionate solution to NASs when compared with

« IMPACT ASSESSMENT (n 59), 167.
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other options.« The House of Lords Select Committee on Economic
Affairs, which also supported this solution, stated:

‘We are not convinced that a complete ban on audit

firms carrying out non-audit work for clients whose

accounts they audit is justified. But we recommend

that a firm’s external auditors should be banned from

providing internal audit, tax advisory services and

advice to the risk committee for that firm’.”

Likewise, the SEC claims that certain types of NASs
inherently jeopardise the independence of the auditors regardless of
the magnitude of the fees generated from them.® The SEC sets out
three criteria with regard to how to determine which kind of NASs
should be banned:

‘(1) an auditor cannot function in the role of management,

(2) An auditor cannot audit his or her own work, and

(3) An auditor cannot serve in an advocacy role for his or her
client’.»

According to the above principles, first of all, the provision of

bookkeeping services and the preparation of accounting records and

« Impact Assessment (n 59), p. 164.

¢ Committee (n 61) p. 24.

« SEC (n 60).

» SEC Proposed Rule, Strengthening the Commission’s Requirements Regarding
Auditor Independence (2002) SEC Release 33-8154.
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financial statements inherently impair the auditor’s independence;
accordingly, these kinds of services should be banned. The idea
behind the prohibition is that where an auditor provides bookkeeping
services, the auditor might later be in a position to check its own work.
Nevertheless, the audit firm may not be able to adequately assess its
previous work (self-review threat)” because if it finds an error in the
bookkeeping, it will probably not raise the issue on account of its
contract with its client or litigation risk. Similarly, designing a
hardware or software which stores the financial information might
impair the auditor’s independence.” Nonetheless, it does not mean that
an audit firm should be precluded from preparing all kind of computer
tools or programs for its clients, provided that the audit committee
approves these tools or programs. Secondly, the appraisal, valuation
services or other kind of contribution to those services and fairness
opinions might inherently jeopardise the independence of auditors
because there is a probability of self-review threat. If appraisal or
valuation contains expectations in regard to future cash flow, the
auditor might not be sufficiently sceptical as to a future project
because it is already involved with the preparation stage of the
project.” As a result, an auditor should not become involved in the
appraisal or valuation services. Thirdly, an external auditor should not

be involved in the internal audit stage because, where the auditor

» See 100.12 Of The Code Of Ethics For Professional Accountants.
» SEC (n.60) BI1.7.2.2.
= Ebke (n 3) p. 529.
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conducts the statutory audit, it will depend on the internal audit
system and thus will need to control its previous work.” From another
perspective, if the company hires an external auditor to carry out an
internal audit, the external auditor becomes an arm of management
and the auditor tenders internal auditing reports to help management
of the company and fix problems. In this situation, there is a
possibility of inherent conflict of interest and ‘auditor integrity is
greatest’.* Therefore, as Dr. Sarah Blackburn of the Chartered
Institute of Internal Auditors has stated, ‘internal audit should not
come from the external auditors of the company’ and that ‘it is useful
to have more than one source of assurance and more than one point
of view’ Thirdly, legal services fundamentally impair the
independence of the auditor. An auditor is not independent from its
client where it is also the attorney of the client. An attorney’s main
duty is to protect the interest of its client; however, the auditor must
be independent and objective in order to serve the public. Hence a
person cannot be at the same time both a lawyer and the auditor of the
same client. In United States v Arthur Young, the court stated that ‘if
investors were to review the auditor as an advocate for the corporate

client, the value of the audit function itself might well be lost’ .

= SEC (n. 60) at I1.B 4.

» SEC (n. 60) at I1.B 4.

= Committee (n 61) p. 24.

= United States v Arthur Young 465 US 805, 819-20 (1984).
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Likewise, the other expert services with regard to regulatory or
administrative bodies impair auditor independence for the very
reasons mentioned above. Finally, tax consultancy is a dubious issue
in terms of impartiality of the auditors. SOX does not regard tax
consultancy as a NAS which inherently impairs auditor
independence; thus, it allows the auditors to engage in tax consultancy
as long as this service is pre-approved by the audit committee.
However, tax consultancy is banned in the Regulation of 2014. It is
an effective step to enhance auditor independence because revenue
from tax consultancy constitutes a high proportion in relation to the
revenue from the consulting services.” Since the EU consists of an
enormous number and variety of legal systems, prohibitions on the
provision of tax consultancy will have a positive impact on the
independence of auditor at EU level.

This final approach is now adopted by the EU. Article 4 of the
Regulation of 2014 stipulates that the statutory auditors shall not,
directly or indirectly, provide to the audited companies: any tax
services; services that involve playing any part in the management or
decision-making of the audited company; bookkeeping and preparing
accounting records and financial statements, payroll services,
designing and implementing internal control or risk management

procedures related to the preparation to the preparation and/or control

» BARRETT, Matthew ‘Tax Services as A Trojan Horse in The Auditor
Independence Provisions Of Sarbanes-Oxley’ Michigan State Law Review, 2004,
Vol. 2004, pp. 463-504, p. 476.
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of financial information or designing and implementing financial
information technology systems; legal services, services related to the
audited entity's internal audit function; services linked to the
financing, capital structure and allocation, and investment strategy of
the audited entity; except providing assurance services in relation to
the financial statements, such as the issuing of comfort letters in
connection with prospectuses issued by the audited entity, promoting,
dealing in, or underwriting shares in the audited entity; or human
resources services.

Prohibiting certain NASs reduces but does not eliminate the
general conflict of interest between the role of auditors in corporate
governance and financial incentives provided by NASs where the
auditors receive considerably higher fees from the NASs. This
conflict and the problem of ‘low-balling” were not satisfactorily
addressed in the Directive of 2006. Article 25 of the latter only
prohibited contingency fees and avoided regulating this conflict of
interest in detail. Article 4/2 of the Regulation of 2014 sets out that
when the statutory auditor provides to the company, for a period of
three years or more consecutive years, the allowed NASs, the total
fees for such services shall be limited to no more than 70 of the
average of the fees paid in the last three consecutive financial years.
According to Article 4/3 of the Regulation of 2014, when the total

fees received from a public-interest entity in each of the last three
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years exceed 15% of the total fees received by the auditor, the auditor
shall disclose that fact to the audit committee and discuss its impacts
on the independence. These thresholds could mitigate the general
conflict and the problem of ‘low-balling’ because they limit the
financial incentives for auditors to use the statutory audit service as a
door to lucrative consulting services.

Taken together, the prohibition of certain types of NASs, and
regulating audit fees might mitigate the conflict of interests between
the role of auditors in corporate governance and the financial
incentives provided by the NASs. Therefore, Article 4 of the
Regulation of 2014 positively contributes to enhancing auditor
independence at the EU level, and helps the EU to overcome legal

uncertainties and to create a level playing field.

2- Regulating the Length of Auditing Services (Audit Firm
Rotation)

Since audit firms are profit-making enterprises, they wish to maintain
their commercial relationships for as long as possible.” Therefore,
auditors are often motivated to please the management of the

company, so as to ensure their re-appointment as auditors, and this

= Average auditor tenure at Fortune 1000 public companies was 22 years see,
RAIBORN, Cecily/ SCHORG, Chandra/ MASSOUD, Marcos ‘Should Auditor
Rotation Be Mandatory’ Journal of Corporate Accounting and Finance, 2006,
Vol. 17, pp. 37-49, p. 40.
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motivation creates conscious or unconscious bias.” From another
perspective, the fact that auditors are paid and dismissed by the
companies they audit places considerable pressure on them, and thus
they may be motivated to approve the company’s financial
statements. Moreover, as noted above, after the 1990s, auditing has
come to be seen as the ticket to lucrative consulting services.
Therefore, the auditors make an investment in the company, expecting
to make profit in the long- term. Thus, a threat of termination of
contract by the company might serve as an incentive for an auditing
firm to distort numbers and conceal the true situation of the company,*
or not to report the breach in order to retain their audit and lucrative

non-audit work, or to avoid issuing critical reports for the fear of

» WATTS, Ross/ ZIMMERMAN, Jerold, ‘Agency Problems, Auditing, and the
Theory of the Firm: Some Evidence” Journal of Law and Economics, 1983, Vol.
26, Issue 3, 613-633, p. 617-620; Netherland Authority for the Financial Markets,
‘Report on general findings regarding audit quality and quality control monitoring’
(2012)
<http://www.afm.nl/layouts/afm/default.aspx~/media/files/rapport/2010/report-
regarding-audit-quality-quality-control-monitoring.ashx> accessed 17 July 2018;
Australian Securities and Investment Commission, ‘Audit Inspection Program
Public Report 2009-2010° (2010)
http://www.asic.gov.au/asic/pdflib.nsf/lookupByFileName/rep242-published-29-
June-2011.pdf/$file/rep242-published-29-June-2011.pdf accessed 17 June 2018;
Canadian Public Accountability Board, ‘Enhancing Audit Quality: Report on the
2010 Inspections of the Quality of Audits Conducted by Public Accounting Firms’
(2011) <http://www.cpab-ccrc.ca/en/content/Public Report 2009 Eng.pdf>
accessed 17 June 2018.

» QUICK and WARNING-RASMUSSEN (n 22) p. 146.
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losing the client and other short-term drawbacks.*

Providing auditing services from the same audit firm for a
lengthy period of time may create a troublesome degree of closeness
between the firm and the company, and auditor independence,
objectivity and scepticism may be adversely affected. This may cause
the ‘familiarity threat’, which is ‘the threat that due to a long or close
relationship with a client or employer, a professional accountant will
be too sympathetic to their interests or too accepting of their work’.»
Actually, a close relationship between auditors and their clients is
inherent in the nature of the work, which requires the auditor and the
client to be in close interaction.» Behavioural psychology provides a
further explanation for the root of bias through the concept of ‘self-
serving bias’# In accordance with this approach, ‘our desires
powerfully influence the way we interpret information, even when
we’re trying to be objective and impartial’.* Much research revealed
that self-serving bias could also impair the independence of auditors.*
For example, Enron gave a permanent office to Arthur Anderson; the

auditors dressed like the employees of Enron and participated in the

» See BAZERMAN, Max/ LOWENSTEIN, George/ MOORE, Don, ‘Why Good
Accountants Do Bad Audits’ Harvard Business Review, 2002, Vol. 80, p. 97.

= 100.12 of The Code Of Ethics For Professional Accountants.

» MOORE (29) p. 15-29.

« CUNNINGHAM (n 27) p. 345-50.

=« BAZERMAN (n. 81) p. 99.

» See Babcock, Linda/ Loewenstein, George ‘Explaining Bargaining Impasse: The
Role of Self-Serving Biases’ Journal of Economic Perspectives, 1997, Vol. 11, p.
109.
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social activities of Enron’s workers. Kevin Jolly, a former employee
of Enron in the finance department, recalled, ‘people just thought they
were Enron employees’.”

Studies on the familiarity threat and self-serving bias show
that people tend to select and highlight reasons which are in their
favour, without taking into account the overall situation,* and this has
a significant impact upon the executive decisions.* In such a situation,
when the auditors obtain information about irregularities in the
company, they are no longer in a position to evaluate the position
objectively. Dopuch, King and Schwartz have found that the highest
rate of biased audit reports occurred in places where there was no
mandatory rotation.”

The idea of mandatory rotation is not new.” The European
Parliament (EP), as well as some legal and accounting experts and
auditing professionals, have not supported the change. The EP posits

that ‘the existing partner rotation arrangements provide the

v« HERRICK, Thaddeus/ BARRIONUEVO, Alexei ‘Were Enron, Anderson Too
Close to Allow Auditor to Do Its Job’ The Wall Street journal (New York January
21,2002) accessed 25 June 2012.

= See, DIEKMANN, Kristina ‘Implicit Justifications' And Self-Serving Group
Allocations’ (1997) 18 Journal of Organizational Behaviour 3.

» Babcock and Loewenstein (n 86) p. 115-126.

« See, BABCOCK, Linda/ LOEWENSTEIN, George/ ISSACHAROFF, Samuel/
Camerer, Colin ‘Biased Judgments of Fairness in Bargaining” American Economic
Law Review, 1995, Vol. 85, p. 1337.

» ZEFF, Stephen ‘How the U.S. accounting profession got where it is today’
Accounting Horizons, 2003, Vol. 17, pp. 189-205, p. 200.
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independence necessary for audits to be effective’ > In the first
instance, the opponents of forced rotation contend that there are
numerous factors playing a role in the quality of audit statements,
such as the experience and specialisation of the auditor, and the
auditor’s knowledge and understanding of the company as well as the
sector in which it operates. The new audit firm’s lack of knowledge
regarding the operations of the company will not only result in lower
quality audit reports but also lead to the loss of the valuable
experience and knowledge acquired by the previous audit firm.”
Secondly, it is stated that at least a two or three year training period is
required for an audit firm fully to understand the client and its
business, and issue quality reports.* Some researches indicate that,
since the new audit firm will not have sufficient knowledge and
experience of the company, the probability of audit failure in the
learning period will be higher. In addition, during this period, costs

for both the audit firm and the client increase by about 20%.*

= European Parliament, ‘Report on audit policy: lessons from the crisis’ (2011)
2011, INI/2011/2037
http://www .europarl.europa.eu/sides/getDoc.do?type=TA&language=EN &referen

ce=P7-TA-2011-359 accessed 13 June 2018.

Deloitte: ‘Response to European Green Paper’ (2010)

<http://www.deloitte.com/assets/Dcom-

Global/I.ocal %20Assets/Documents/Press/Response %20t0%20EC%20GP _Audit
Itrandresponse.pdf> accessed 18 June 2018.

» RAIBORN, SCHORG, and MASSOUD (n 78), 40.

= U.S. General Accounting Office, ‘Required Study on the Potential Effects of

Mandatory Audit Firm Rotation’ (2003)

<http://www.gao.gov/assets/250/240736.pdf> accessed 17 June 2018 p. 6.

= U.S. General Accounting Office (n 95) p. 6.
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The objections raised by academics and audit professionals
against mandatory rotation seem convincing; however, they focus on
the secondary impacts of mandatory rotation and ignore its primary
aim, which is to enhance the independence and improve the
scepticism of auditors. Italy is the only Member State which has
mandatory rotation. A survey conducted in Italy indicates that 69% of
managers of listed companies and the association of Italian listed
companies agreed that mandatory rotation enhances and guarantees
the independence of the auditor.” The mandatory rotation system will
limit the tenure of the service contract. When the audit firm knows
that the tenure of the service contract is limited, it will be able to resist
pressures from the company and will no longer need to please its
management.*

This is the first point that key audit partner rotation could not
resolve. Under the internal rotation system, the audit firm feels itself
under pressure not to lose the client. Moreover, compulsory rotation
will introduce a new firm following the expiry of each tenure, thereby
automatically providing for a fresh look at the financial statements of

the company. As Hoyle stated, the present auditor will be aware that

» CAMERAN, Mara ‘A Survey of the Impact of Mandatory Rotation Rule on Audit
Quality and Audit Pricing in Italy’ (2003) Manchester University Symposium
Paper, 6-7 https://www.uam.es/otros/catedraccc/docs/prencipe.pdf accessed 17
June 2018 .

» RAIBORN, SCHORG, and MASSOUD (n 78) 39.
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the new audit firm may identify its acts of misconduct, and this will
reduce the possibility of audit failures, since firms will act with
greater caution.” Moreover, the additional costs generated as a result
of mandatory rotation will be lower than the additional costs
associated with audit failures. The estimated cost of mandatory
rotation is $1.2 billion per year, while the failures of Enron, Quest,
Tyco and Worldcom caused a loss of $460 billion in the market.
With respect to high rates of failures during the learning period, a
handover requirement will significantly shorten the learning period
and diminish the number of failures within it. Finally, since audit
contract terms will be limited to a certain time period, the familiarity
threat will be minimised, a point which an internal rotation system
could not adequately cover. In addition, the possibility of unconscious
bias arising out of long-term relations will be significantly reduced
with mandatory rotation.

Despite the initial reluctance of the EU regarding mandatory
rotation, Article 17 of the Regulation of 2014 now sets out that the
duration of the audit engagement should not exceed 10 years.
However, it also allows members to extend the maximum period to
20 years in the case of the public tendering process or to 24 years in
the case of joint audits. It is clear that mandatory rotation will have a

positive effect on auditor independence at the EU level. However,

» HOYLE, Joe ‘Mandatory Audit Rotation: The Arguments and An Alternative’
The Journal of Accountancy, 1978, Vol. 145, Issue, 5, pp. 69-89 p. 72.
= RAIBORN, SCHORG, and MASSOUD (n 78) p. 39.
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some necessary modifications regarding termination of contract,
justifiable grounds for termination, and groups of companies are
missing in the regulation. An eight-year period would balance the
interests of the audit firm and the risks and costs of the acquiescent
audit. Therefore, it seems better to reduce the duration of the service
contract to eight years. The initial appointment could be made for four
years and renewed at the expiry of that period, subject to the change
of audit partner. This must be complemented by a system of
protection that would remove the client’s ability to dismiss the
auditor, except on strong and justifiable grounds to terminate the
contract, and the parties would be unable to change the terms and
conditions of the contracts during the fixed term tenure.” The
guaranteed period will enable the audit firm to balance additional
costs incurred as a result of mandatory rotation.

To conclude, the EU’s reform in the rotation system is timely
and appropriate. However, it must consider some necessary
modifications regarding the tenure and termination of contracts to
minimise the negative impact of mandatory rotation and balance the

interests of the audit firm.

+ MOORE (n 29) 24.
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3- Auditor Liability

The primary deterrents for the acquiescent auditing in the market is
the expected financial costs arising from civil liability and lost
revenue resulting from reputational damage. Until Enron, it was often
argued that a reputational cost provides sufficient deterrence for an
auditor to preserve its independence, objectivity and scepticism.” The
rationale behind the reputation theory was explained by Adam Smith
as:

‘A person engaging a substantial number of repeated
transactions with neighbours cannot cheat because of the
reputational consequences, while a person dealing with strangers is
disposed to cheat because of the lack of reputational consequences’ .

It is argued that the most valuable asset of the auditor is its
reputation,™ since the auditor pledges its own reputation to its client
in order to make the client use its trust to reduce the transaction costs."
The assumption is that it is irrational for an audit firm to sacrifice its
reputational capital for short- term gain because the truth will

eventually be discovered and ultimately the audit firm will suffer

= GOLDBERG, Victor, ‘Accountable Accountants: Is Third-Party Liability
Necessary?’ Journal of Legal Studies, 1988, Vol. 17, pp. 295-312, p. 302.

= PARTNQOY, Frank ‘Barbarians at the Gatekeepers?: A Proposal for a Modified
Strict Liability Regime’ Washington University Law Review,2001, Vol. 79, pp
490, 495.

» Dileo v Ernst&Young 901 F. 2nd 624, 629 (7- cir 1990).

s GILSON, Ronald/ KRAAKMAN, Reiner ‘The Mechanisms of Market
Efficiency’ Virginia Law Review, 1984, Vol. 70, pp. 549-644, p. 604-605, p. 613-
622.
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long-term losses due to the decline in reputation, given the investors’
noticing, sooner or later, that the auditor overstates the strength of the
company based upon its financial statements.” Likewise, Coffee
states that ‘at least in theory, a gatekeeper would not rationally
sacrifice this reputational capital for a single client who accounts for
only a small portion of its revenues’ . In DiLeo v. Ernst&Young, the
court acknowledged the foregoing theory:
‘The complaint does not allege that the auditor had
anything to gain from any fraud by its client. An
accountant’s greatest asset is its reputation for
honesty, closely followed by its reputation for
careful work. Fees for two years’ audits could not
approach the losses that the auditor would suffer
from a perception that it would muffle a client’s
fraud...The auditor’s partners shared none of the
gain from any fraud and were exposed to a large
fraction of the loss. It would have been irrational for
any of them to have joined cause with the client’.”
The past audit failures - Enron, Worldcom, Independent Insurance,

Lernout &Hauspie, Vivendi and Parmalat in Italy - have showed that

= PARTNOY (n 103) p. 104.

» COFFEE, John ‘The Attorney as Gatekeeper: An Agenda for the SEC” Columbia
Law Review, 2003, Vol. 103, pp. 1293-1316, p 1299.

= Dileo v Ernst&Young 901 F. 2nd 624, 629 (7- cir 1990).
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mere reputation is no longer an effective constraint for the auditor to
protect its independence and provide quality audit reports where the
benefits of acquiescence more than counterbalance the value of its
reputation.™

The threat of legal liability is considered as a potential
deterrent for an auditor, to protect its independence and to ensure
effective and fair audit service.” From this perspective, the logical
response to a crisis is to strengthen the liability and to encourage audit
firm to take reasonable care. For example, in the case of misstatement
or omission, section 11 of the Securities Exchange Act imposes strict
liability on the issuer. However neither SOX nor the Directives of
2006 and 2014 adopted a similar approach. Nevertheless, the judicial
tendency moves towards imposing greater liability on auditors in the
U.S." To illustrate, in Re Enron Corporation Securities, Derivative &
Erisa Litigation, the court decided that anyone who aids materially
for the preparation of the misleading documents could be primarily
liable for the damages.” In addition, the Lernout constitutes an

example for this tendency.” It might seem reasonable that if joint and

» HAMDANI, Assaf ‘Gatekeeper Liability’ Southern California Law Review,
2003, Vol. 77, pp. 53-122, p. 53-7.

» KERSHAW (n 40) 388-392.

» COFFEE, John ‘Gatekeeper Failure and Reform: The Challenge of Fashioning
Relevant Reforms’ Boston University Law Review, 2004, Vol. 84, pp. 301-364,
353.

= Re Enron Corporation Securities, Derivative & Erisa Litigation 235 F. Supp. 2nd
549 (S.D Tex. 2002) 580-594.

= In Re Lernout & Hauspie Securities Litigation 286 B.R. 33 (2002); In Re Lernout
& Hauspie Securities Litigation 236 F. Supp. 2d 161 (2003).
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several liability for the auditor had been accepted, the auditor would
pay the maximum attention to auditing due to the threat of litigation,
and the failure of the auditors would be minimal. Likewise, Assaf
Hamdani stated that ‘First, it (strict liability) would provide
wrongdoers with optimal incentives to exercise precautions while
relieving courts from entering the thicket of determining what
constitutes ‘reasonable care’ in a given set of circumstances. Second,
strict liability compels wrongdoers to adopt an optimal level of
activity’

That would be, however, contrary to the realm of the highly
concentrated auditing market since under strict liability, an auditor
might face a situation in which it has to pay all damages which its
client or a third party incurred. The damages might include increased
capital costs, unfair paid dividends, and compensation to the directors
of the company. For example, the failure of Enron roughly costs $ 87
billion in the capital markets.”> Thus, an auditor might simply go
bankrupt or leave following the failure of its client by virtue of the
great amount of losses.

With the collapse of one of the big audit firms, it will be almost

impossible to meet the demand of the auditing service of international

+ HAMDANI (n 109) 58.
s Coffee (n 111) 68.
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companies." In addition, since the auditor is liable with its client, the
plaintiffs may prefer to bring an action against any of the joint debtors.
Thus, the chosen party has to compensate the whole amount of losses.
Frequently, the auditor is chosen by the plaintiff because the collapse
of the companies is realized after the insolvency of the companies, the
auditors will then sit in the spotlight as party with ‘deep pockets’ and
the auditors will probably not be able to recover catastrophic losses
and the firms will most likely collapse because of the great amount of
damages. As said, the demise of one of the big auditing firm might
cause the unavailability of the auditing service in the market.”
Moreover, under strict liability regimes, the statutory auditors are not
able to access adequate insurance coverage because the extent of
liability is not clear." According to a recent study, current insurance
coverage would recover less than 5% of damages suffered by the
auditors."™

As mentioned above, the strict liability, at least in theory,
provides optimal incentives for an auditor to pay attention to auditing

service and to prevent the auditor from acquiescent auditing.

w Flores (n 5) 427

» Doralt, Walter, ‘Auditors' Liability And Its Impact On The European Financial
Markets’ The Cambridge Law Journal, 2008, Vol. 67, Issue 01, pp. 62-68.

w  BEuropean Commission, Accompanying Document to the Commission
Recommendation Concerning The Limitation of the Civil Liability of Statutory
Auditors and Audit Firms.

» London Economics, ‘Study on the Economic Impact of Auditors Liability
Regimes’ (2006) <
http://ec.europa.eu/internal market/auditing/docs/liability/auditors-final-

report _en.pdf> accessed 24 April 2018 21.
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However, the theory is not consistent with the realm of the
commercial life. It might lead to the collapse of the audit market. In
short, the strict liability for negligence can cause more than good.™

A balance must be provided between inadequate deterrence of
the legal liability and excessive litigation risk. The legal liability rules
must carry these characteristic features: first, they should be able to
punish the acquiescent audit and deter an auditor from acquiescent
audit; secondly, there should not be an overwhelming level of
deterrence.

As a result, the limitation of liability is a necessity for a well-
functioning audit market. Otherwise, there could be no auditor to
check the financial statements of the companies. However, the
limitation should not significantly decrease the deterrence effect of
the threat of the legal liability at the same time. The EC published a
recommendation™ as to the limitation of the auditor liability. It seems
that the EC tends to limit the auditor’s liability to the extent where
liability still functions as a deterrent and a lawsuit does not cause a
collapse of the audit firms due to the foregoing reasons. Nevertheless,

the EC needs to strike a balance between excessive litigation risk and

= Commission of the European Communities, ‘The Role, the Position and the
Liability of the Statutory Auditor within the European Union’ (1996) 198.

= Commission Recommendation concerning the limitation of the civil liability of
statutory auditors and audit firms [2008] OJL 162/39.
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inadequate deterrent for an effective auditing market.>

A harmonised legal liability regime does not exist at the EU
level; on the contrary, there are various differing legal liability
regimes within the EU and primarily it is argued that the regulation of
liability issues should be left to the Member States.” However, the
legal liability regime should be regulated at the EU level for a well-
functioning integrated market. There are three alternative ways to
balance inadequate litigation risk and excessive litigation risk at the
EU level: a fixed monetary cap or a formula to calculate the maximum
limit of the liability, proportionate liability and limiting liability by
agreement between the auditor and its client.

Capping liability includes two methods: a fixed monetary cap
and a method to calculate a cap in cases of lawsuits arising out of
breach of duty, excluding intentional breaches.

The first method is the fixed monetary cap at the EU level.
However, it would be very difficult for all Member States to set a limit
providing fair protection for damaged parties, due to different
economic conditions and legal systems within the EU .= Liability caps
exist in Germany, Austria and Belgium: Belgium implemented €3
million for non-listed companies and €12 million for listed

companies; Germany implemented €1 million for non-listed

= Buropean Commission (n 120) 198.
= European Commission (n 120) 200.
= FLORES (n 5) 421.

= European Commission (n 118) 31.
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companies and €4 million for listed companies and Austria
implemented cap ranges of between €2 million and €12 million,
depending on the size of the auditors’ client.” Largely, the cap is seen
as being inconsistent with fundamental principles of civil liability.”
Controversy and injustice are caused by the fact that the damage
might not be covered by the cap and the victim would be most likely
to turn to officers of the audited company, which would in turn
probably increase D&O insurance cost at the EU level.” Furthermore,
the cap would constitute the extent of damages, regardless of the size
of the auditing work or company. If the cap were set too low, that
would be an ineffective deterrent for an economically large company,
as the cap might well be too far small for this kind of situation. In the
case of an excessively high cap, the smaller audit firm might exit the
market due to excessive litigation risk. Moreover, it is not stated that
the cap constitutes a maximum limit for all claims or each separate
claim. In our view, the single monetary cap is not an efficient and
effective way to limit liability due to the different economic
conditions and legal systems within the EU. It would dilute the

deterrent effect of threat of legal liability for a big audited entity,

= European Commission (n 118) p. 37-39.

= DORALT (n 117) p. 64.

= Insurance and Reinsurance Federation ‘CEA Response to the EC Consultation on
auditors’ liability and its impact on the European Capital Markets’ (2007)
<http://www.insuranceeurope.eu/uploads/Modules/Publications/position324.pdf>
accessed 10 June 2012 at 2.
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which more likely pays audit fees above the cap, and fail to enhance
the auditor independence or constitute over-deterrent effect for a
small audited entity, which pays audit fees significantly below the
cap. In short, a fixed monetary cap does not fit all.

The second method is to establish a formula to calculate the
maximum limit of the liability. There are several ways to create a
formula for capping liability. The first way is to establish a cap based
on the company size. Austria applies this method of limitation.
Nevertheless, it seems that it is less likely to suit the EU. A method
depending on the company size requires a formula to estimate the size
of the company. Once again, it is difficult to establish a formula which
is applicable in all Member States. The second possibility is the cap
based on the audit fees. Coffee revises the strict liability due to the
foregoing arguments and argues that the maximum limit of the auditor
liability should be based on a multiple of the audit fees.” According
to Coffee, ‘the gatekeeper’s liability would be divorced from any
showing of fault, but would also be limited to a level that achieves
adequate deterrence without causing the market for gatekeeping
services to unravel’.» For example, if an auditor receives € 2 million
audit fees from a client, it will be liable up to € 20 or 30 million. An
example from real life is that Anderson received $ 52 million in the

last year.” Anderson would be liable up to $ 520 million. Under this

» COFFEE (n 111) p. 69
= COFFEE, (n 111) p. 68.
= COFFEE, (n 111) p. 68.
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system, as the auditor knows the maximum limit of its liability, it
could buy insurance to cover potential damages. However, it is not a
realistic approach because, as said above, the audit fees are mostly
below the costs (low-balling); thus, the limitation could not reach the
goal.

As aresult, due to the problems of a fixed cap at the EU level
or a formula to calculate the maximum limit of liability, it seems that
establishing a cap at the EU level is not appropriate for a competitive
market and the auditor independence.

The second method is the limitation of the auditor’s liability
by agreement. It allows the parties to restrict the amount of the
liability owed by the auditor to its client. This system has been
introduced in the UK by the Companies Act 2006.= The UK system
allows the parties to introduce the proportionate liability by
agreement. The limitation of liability by an agreement is possible in
the UK as a result of the Caparo Industries Plc v Dickman .~ In the
UK, the limited liability agreements are valid for one year, need to be

approved by members at a meeting, and must be ‘fair and reasonable’

= Companies Act 2006 (CA 2006), s 532 to 538.

= Caparo Industries v. Dickman [1990] 1 All E.R. 568 (H.L.); more recently, in
Moore Stephens v. Stone&Rolls (2009) UK HL 39 case, The House of Lords applied
the Capora Rule.
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according to circumstances.* Hence, the limitation of liability by
agreement might achieve the goals of limitation in those legal regimes
where the auditors are not liable to third parties as in the UK. On the
contrary, since the auditor would continue to be liable to an unlimited
extent to third parties outside the contract in other jurisdictions, the
limitation of liability might not be effective. In addition, where
concentrated ownership exists, the limitation by agreement could be
abused by holding shareholders. Thus, the limitation by agreement
does not seem the correct solution for the balance.

The third method is the proportionate liability which stipulates
that an auditor is not liable beyond its contribution to the loss suffered
by victims.* In fact, it is not a limitation of liability since, under this
regime, an auditor is still liable for the damages to the extent of its
contribution to the loss. Thus, the auditor would be no longer liable
for the whole amount of damages suffered by victims. It is argued that
the proportionate liability reduces the deterrent effect of the litigation.
However, the opponents of the proportionate liability ignore the fact
that proportionate liability does not limit the damages caused by the
auditor. It merely limits auditor liability to the extent of the auditor’s

negligence.” Thus, it provides an adequate incentive for the auditor to

= DAVIES, Paul/ RICKFORD, Jonathan, ‘An Introduction to the New UK
Companies Act: Part II’, European Company and Financial Law Review, 2008,
Vol. 3, p. 258.

= European Commission (n 120) p. 204.

= FLORES (n 5) p. 424.

= BEuropean Commission (n 120) 204.
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enhance its independence. Despite the fact that the duty of care to the
client is mostly recognised in the Member States, the duty of care to
the third party varies greatly among the Member States. For example,
in the UK, the auditor does not owe a duty of care to third parties
unless there are special circumstances.” The House of Lords
concluded that in order for the auditor to owe a duty of care to a third
party, the plaintiff must demonstrate that the auditor is aware of the
fact that the report will be used by him (i.e special relationship must
be established). Thus, it is almost impossible for a third party to bring
a successful claim under the common law system. It is worth noting
that the decision does not provide an incentive for the auditor to
improve audit quality and enhance the independence of the auditor
and ignores the role of auditors against the public at large. The EU
must set out the rules of third-party claims against the statutory
auditor in order to achieve the auditor independence at the EU level.
The rules shall require an auditor to owe a duty of care to third parties
who have relied on the audit reports. This does not lead to
indeterminate consequences because the auditor would be liable only
if he had acted negligently. From another perspective, a manufacturer

is expected to owe a duty of care to each consumer.” Why would an

= Caparo Industries Plc v Dickman [1990] 2 A. C. 605, H.L.
= COUSIN, Jim/ MITCHELL, Austin/ SIKKA, Prem ‘Auditor Liability: The Other
Side of the Debate’ Critical Perspective on Accounting, 1999, Vol. 10, p. 305.
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auditor be different? Otherwise, the auditor liability will mainly be
possible for its client. In this case, it does not provide enough
incentives for auditors because the managers of the company would
primarily be able to bring an action against the auditor and they would
mostly not prefer this option due to the relation between them and the
auditor. Further, another point which should be mentioned is the
viewpoint of the insurers. The concerns of insurers are not satisfied in
terms of predictability and amount of the claims,» as under that
system the amount of liability is not known prior to the court decision
or settlement. However, insurance companies are able to determine
their insurance policies by investigating the history of each auditing
firm, as in other sectors such as car or life insurance.

In negligence-based systems, the burden of proof is on the
plaintiff. Therefore, since the plaintiff has to prove the negligence of
the auditor, the number of cases brought against auditors will decrease
and frivolous litigation risk will be minimised.* Since the auditing
service is extremely technical, the conduct of the auditor must be
analysed and penalised commensurate with its negligence, so as to
prevent auditors voluntarily declining their engagement when they
feel they will be under heavier litigation risk.= Moreover, the

proportional liability protects the auditor in the event of insolvency of

« European Commission (n 118) p. 32.
« FLORES (n 5) p. 425.

KRISHAN, Jagan/ KRISHAN, Jayanthi ‘Litigation Risk and Auditor
Resignations’ The Accounting Review, 1997, Vol. 72, pp. 539-560, p. 558.
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other defendants, since in unlimited liability regimes, the auditor has
to provide compensation in the entire amount of damages, regardless
of its own degree of negligence, in the event of the insolvency of other
debtors. From this perspective, the proportionate regime creates
fairness.» It also limits deep pocket syndrome. Furthermore, the
auditor is still liable to the plaintiffs in its full assets; thus, it ensures
the significant level of deterrence and provides incentives for the
auditor to retain its independence.

Since the proportionate liability system mitigates the negative
effects of joint and several liability and still provides the deterrent
effect for the auditor, it seems that proportionate liability is the best
way to strike a balance between the needs of the auditing market and
the interests of investors. This method has two clear advantages: First,
it provides adequate threat of legal liability because the liability of the
auditor is not limited to a fixed cap, but it is limited to the extent of
the auditor’s own negligence in the failure. Secondly, it does prevent
and balance the excessive and frivolous litigations. The proportionate
liability mitigates the negative effects of joint and several liability and
it still provides the deterrent effect for the auditor and enhances the
auditor independence at the EU level. Nevertheless, the third-party

claims should be regulated in the Directive. Otherwise, if discretion

« FLORES (n 5) p. 426.
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is recognised to national courts, the deterrent effect of legal liability
could significantly be diluted at the EU level. Under this system, it is
reasonable to require an auditor to owe a duty of care to third parties
because it will be liable only if it is negligent. Moreover, the view that
allows third party claims against the auditor fits the public role of
auditors.
IV- CONCLUSION

It has been clearly demonstrated above how serious and all-pervading
the problem of achieving total auditor independence is, as there are so
many human and psychological factors militating against this and
working in the opposite direction. There has always been a challenge
to the independence of the auditor from the basic fact that an auditing
firm is appointed and dismissed by the companies that it audits. This
alone creates a situation where pressure can potentially be brought to
bear on the auditor to acquiesce in the manipulation of audit reports
to make the company look healthier than it is, or at least to be
insufficiently sceptical about the information under review. The
possibility of profitable consultancy work being available to the
auditing firm from the company is an added incentive.

There was a loss of equilibrium in which the scales tipped
towards acquiescence as the more beneficial course for an auditing
firm to take; the consulting divisions of the auditing firms became
more powerful and the statutory auditing teams found themselves

under pressure to do whatever was necessary to increase the flow of
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business from the client company. A further element that added to this
imbalance was the existence of long-term contracts, during which
auditors became over-familiar with the client company and over-
sympathetic to its interests.

The Regulation of 2014 and the Directive of 2014 seek to regulate
and restrict the length of audit contracts, the audit fees, and the
provision of NASs to audited companies on the basis of conflict of
interest. These reforms enhance the auditor independence at the EU
level and rebalance the incentive equilibrium of auditor
independence. Therefore, it is hard to see how further ‘Enron-type’
disasters could recur in the future. However, there is also a need to
harmonise legal liability so that auditors can be held to account

without the existence of the firm being threatened.
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conventions against terrorism and the embodiment of its international
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THE ROLE OF MODERN ORGANIZATION OF
SECURITY APPARATUS IN THE FIGHT AGAINST CRIME

Yamina Mokhtar
Idris Sufyan
Abstract

The crime began with the beginning of life itself and developed with
it, taking new dimensions in its forms, sizes and method of
committing. In its contemporary dimension, it relates closely to the
world's tremendous development in the movement of manufacturing,
technology and rapid transport as well as freedom of movement of
people and money. Has added to the crime a cross-border character
until organized crime in all its forms has become an obsession that
haunts all countries of the world, directly or indirectly.

In this regard, Algeria has taken a number of measures to combat
crime of various kinds by joining and ratifying international
conventions such as the United Nations conventions against
transnational organized crime, the Convention against Corruption, the
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spiritual, in the same time it reform several levels (local, regional, and
global ones); it became key issue for all approaches, which vary in
foundations, concepts, and methods.

We try throughout this study for “the right for security” idea, to
clarify the different among new security theories in one hand, and
Islamic theory on other hand. We discuss such problematic by put
principle question: how the theoretic dissertations and Islamic theory
has contributed to elaborate the content of security? some sub-
questions as follow: 1) what are the main concepts that include the
materialism security in the different theories? How traditional
approaches analysis security levels and the concepts? What are the
norms to built the security in fragile environments around the world?
What are the meanings of security in Islam? What is the security
component from Islamic perspective?

These questions can be explained and analyses by key points as
follow:

- The Right for security: the new security approaches.
- The right for security: the Islamic theory
- Why the right for security?

Key Words: Security, Realism/New Realism, Al-Islam, National
Interest
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RIGHT TO SECURITY: A COMPARATIVE LEGAL
APPROACH BETWEEN THE THESES OF SECURITY
THEORY AND ISLAMIC THEORY
Dr.Soraya Zaouchi
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Abstract
The primary purpose for human and beings on the planate is the
“Security”, with different kinds and components, physical and
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them. “Those who transgress God’s limits are the unjust” (Al Bagara
229).

Alkhula in general is in circumstances and family situation based on
absence love, especially by the wife towards her husband, then
Islamic law and personal status law allowed for wife to demand
divorce in special circumstances. Because divorce is better to family
who based on a bad marital relationship, “And if they separate, God
will enrich each from His abundance. God is Bounteous and Wise.”
(Al- Nisa: 130)

Key Words: Judicial Divorce, Alkhula
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PROVISIONS OF ALKHULA THROUGH
SHARIA AND LAW

Ismael Ababakr Bamarni
Abstract

Alkhula is different of divorce and judicial divorce. There is no
physical harm between spouses, alkhula is not ', such as the use of a
man's right of divorce. Rather, it is a special case that the wife cannot
live with her husband and continue with him in a married life for
reasons of her own. and she resort to akhula to save herself from A
married life that she does not want to continue because she will suffer
a lot, the wife in this case shall give compensation to her husband in
exchange for divorce. Then alkhula is a divorce in exchange for
compensation. As the saying of the Almighty {Divorce is allowed
twice. Then, either honorable retention or setting free kindly. It is not
lawful for you to take back anything you have given them, unless they
fear that they cannot maintain God's limits. If you fear that they cannot
maintain God’s limits, then there is no blame on them if she sacrifices
something for her release. These are God’s limits, so do not transgress
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democratic and electoral process is leading reform, we have initiated
this research from our conviction that reform of the political system
requires attention to the reform of the electoral system. Elections are
tightly associated with democracy. In order to determine the nature of
election and electoral systems, we discussed the historical
development of democracy in Iraq and the types of electoral systems
adopted, in order to attain the proposal that we have adopted in this
research, Finally the Election of 2018.

Key Words : Election Laws, Iraqi Parliament,
Democracy
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LAWS OF THE IRAQI PARLIAMENTARY
ELECTIONS POLITICAL STUDY
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Abstract

In Iraq, calls for political reform are being raised, adopted by various
official and popular activities. In support of the idea that a healthy
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