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YAYIN iLKELERI

1. Medeniyet Law Review Dergisi (MLR), hakemli dergi statiisiinde, Kasim-
Mayis aylarinda yilda iki say1 olarak yayimlanir.

2. Dergiye gonderilen makaleler baska bir yerde yayimlanmamis veya
yayimlanmak iizere gonderilmemis olmalidir. Makalenin dergimize gonderilmis
olmasi, yazarin bu konudaki taahhiidii anlamina gelir.

3. Derginin dili ingilizce olmakla birlikte, Tiirkge, Arapca, Almanca ve
Fransizca makalelere yer verilmektedir.

4. Dergiye gonderilen makalelerin basma 200-250 kelimeden olusan 0z,
Ozlerin yazildigi dillerde baslik ve 6ziin altina beser anahtar kelime eklenmelidir.
Anahtar kelimeler tercihen alana ait dizinlerden segilerek verilmelidir. Yazilan
makalelerin yazildig1 dildeki 6ze ek olarak Ingilizce 6z eklenmesi gerekmektedir.

5. Yazilar Microsoft Word Programinda, ana metin Times New Roman
karakterinde 12 punto ve 1,5 satir araliginda, dipnotlar Times New Roman
karakterinde 10 punto ve 1 satir araliginda iki yana yasl olarak hazirlanmis, sayfa
marjlar1 A4 boyutu iizerinden {ist ve soldan (4) cm., alt ve sagdan (3) cm. olarak
ayarlanmis bir sekilde CD veya elektronik posta ile editore gonderilmelidir.

6. Yazinn baghg: siyah ve timi biiyiik harf olacak sekilde hazirlanmalidir.
Bagligin hemen altinda sayfanin saginda yazar adi belirtilmeli ve soyadin sonuna bir
yildizli dipnot konularak dipnotta yazarin gérev yaptigi kurum, unvani ve iletisim
(e-posta) bilgisi belirtilmelidir.

7. Yazarlar unvanlarimni, gérev yaptiklari kurumu, iletisim adreslerini, telefon
numaralarini ve elektronik posta adreslerini bildirmelidirler.

8.  Yazarlarin dergiye gonderdikleri yazilarinin denetimini yapmis olduklar ve
bu haliyle basima hazir olarak verdikleri kabul edilir. Yayin kurulu tarafindan
yapilan 6n incelemede derginin yayimn ilkelerine uygun olarak diizenlenmemis
oldugu tespit edilen yazilar hakeme gonderilmeden Once yayin ilkeleri
dogrultusunda diizeltilmesi i¢in yazara iade edilir.

9.  Yaym kurulunca ilk degerlendirmesi yapilan makaleler kor hakemlik
sistemi uyarinca yazar adlari metinden ¢ikarilarak uzman iki hakeme gonderilecek
ve onlarin onayi ile yayimlanabilecektir. Eger hakemlerden biri olumsuz goriis
bildirirse {igiincii bir hakemin goriisiine basvurulacak ve onun goriisii belirleyici
olacaktir. Yazarlara makalenin hangi hakeme gonderildigi ile ilgili bilgi verilmez.

10. Hakem raporunda diizeltme istenmesi durumunda yazar tarafindan sadece
belirtilen diizeltmeler cercevesinde degisiklikler yapilabilecektir. Hakemden gelen
rapor dogrultusunda yazinin yaymlanmasina, yazardan rapor ¢er¢evesinde diizeltme
istenmesine ya da yazinin geri ¢evrilmesine karar verilecek ve yazar durumdan en
kisa siirede haberdar edilecektir.

11. Makalenin sonunda makalede kullanilan kaynaklarin yazar soyadina gore
alfabetik siraya dizildigi kaynak¢aya yer verilmelidir. Kaynakca eserlere yapilan ilk
atiflara uygun olarak diizenlenmelidir. Yararlanilan kaynaklara iliskin metin i¢indeki
atiflar ise her bir sayfa sonunda dipnot olarak gosterilmelidir.

12. Basliklandirma sistemi su sekilde olmahidir: 1. A. 1. a. (a) i.



Dipnot atiflar1 asagidaki sekilde diizenlenmelidir:

a.

Kitap atiflarinda:

aa. Metin icindeki ilk atiflarda:

SANLI, Cemal, Uluslararast Ticari AKkitlerin Hazirlanmas1 ve
Uyusmazhklarin Coziim Yollar1, 5. Basim, Beta Yayinlari, stanbul, 2013, s.
5.

bb. Sonraki atiflarda:

SANLI, s. 24.

Editorlii Kitap atiflarinda:

KARA, Haci, “Turkish Maritime Law”, Introduction to Turkish Law, Ed. M.
Refik KORKUSUZ, Ankara, Se¢kin Yaymcilik, 2016, s. 309.

Makale atiflarinda:

aa. Metin icindeki ilk atiflarda:

TOPUZ, Murat, “6098 Sayili Tiirk Borglar Kanunu Uyarinca Pazarlamacilik
Sozlesmesi (TBK m. 448-460)” MUHF — HAD, Y. 2013, C. 19, S. 1, s. 298.
bb. Sonraki atiflarda:

TOPUZ, s. 298.

Elektronik kaynaklarin atiflarinda:

aa. Metin icindeki ilk atiflarda:

GOZLER, Kemal, “Hukuk Okumak Isteyen Universite Adaylarina Fakiilte
Tercihi Konusunda Uyarilar”, (Cevrimigi) http://www.anayasa.gen.tr/tercih-
rehberi.htm, E.T. 03.03.2014.

bb. Sonraki atiflarda:

BASOZEN, s. 8.

Ayni yazarin birden ¢ok calismasindan yararlanilmis ise, calismanin ismi,
yazarin diger cahsmalarindan ayirt edilmesini saglayacak sekilde
kisaltilarak kullanilmahdir.

GOZLER, Anayasa Hukukunun..., s. 76.

Birden fazla yazar tarafindan hazirlanmis ¢alismalarda, tiim yazarlarin
ad ve soyadlar1 tam olarak yazilmahdir.

KURU, Baki/ ARSLAN, Ramazan/ YILMAZ, Ejder, Medeni Usul Hukuku
(Ders Kitabi), 25. Baski, Yetkin Yayincilik, Istanbul, 2014, s. 145.

Siireli yayinda elektronik kaynaga atif:

BERRY, John N. , "Educate Library Leaders,” Library Journal, (Cevrimigi)
http//www.epnet.com/ehost, E.T: 3 Nisan 2000.

Ansiklopediye atif:

BOHANNAN, Paul, “Law and Legal Institutions”, International
Encyclopedia of Social Sciences, Vol. IX, Ed. by., David L. Shils, w. Place,
McMillan and Free Press, 1968, pp. 73-77.

Klasik eserlere atif:

ARISTOTELES, Nikomakhos'a Etik, s. 22-23.

Kutsal kitaplara atif:

Kur’an-1 Kerim, 49/12.
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EDITORIAL POLICY

1. Medeniyet Law Review is a new academic refereed journal, published bi-
annually, in May and November, by the Istanbul Medeniyet University Law School.

2. Papers submitted to the journal shall neither have been published nor
currently be under evaluation for publishing elsewhere. Having submitted article to
the journal, author refers his commitment in this regard.

3. The Journal is published in English; however, papers submitted in Turkish,
Arabic, French and German of academic value are also published.

4. The papers submitted to the journal with abstracts consisting of at least
200-250 words and five key words shall be attached to the beginning of the paper. In
addition to abstracts of papers for the language it is written, abstracts in English
shall also be attached.

5. Each paper should be submitted as a Word document to the editor via CD
or e-mail. Papers should be written according to the following style guidelines:
Paper size: A4, Top: 4 cm; Bottom: 3 cm; Left: 4 cm; Right: 3 cm Text body:
Times New Roman, 12 points, at 1.5 line spacing, justified, Footnotes: Times New
Roman, 10 points, at 1 line spacing, justified.

6. The title of the paper shall all be written with black uppercase letters. The
author's name shall be listed just below to the title and there shall be a mark to the
end of the last name, indicating the tittle of the writer, his/her institutional affiliation
and e mail adress.

7. Details of the author’s institutional affiliation, full address and other contact
information shall also be mentioned in the submissions.

8.  All submissions are regarded as ready to publish and already proofread by
the author himself or herself. The pre-evaluation of all submissions to Medeniyet
Law Review will be performed by the Editorial Board and the the submissions that
are unacceptable on the basis of the General Principles of Publication will be send
back to the author to be corrected in accordance with the principles of publication.

9. Papers approved through the first evaluation shall be sent to one referee
with the name of the writer extracted from the text according to the blind peer
review principle and can only be published with his approval.

10. According to the referee’s final report, demanding corrections from the
author, publishing or rejection of the paper shall be decided and the author shall be
informed of the situation as soon as possible.

11. At the end of the paper there shall be a bibliography, arranged in
alphabetical order according to the surname of the writer. Bibliography should be
arranged in accordance with the first reference to works. Citations in the paper shall
be shown in the footnotes at the end of each page.

13. Heading format should be as: 1. A. 1. a. (a) i.

Footnotes should be arranged as follows:
a. For books:
aa. For the first footnote:
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BORN, Gary B., International Commercial Arbitration, 2. Edition, Kluwer
Law International, 2014, p. 62.

bb. For following footnotes of the same work:

BORN, p. 62.

For papers:

aa. For the first footnote:

WRIGHT, David, “Another wrong step: equitable compensation following a
breach of trust “, Trusts & Trustees, Vol. 21, Issue 7, Pp. 825-843, 2015, p.
831.

bb. For following footnotes of the same work:

WRIGHT, p. 298.

For web pages:

aa. For the first footnote:

LORCHER, Torsten, “Arbitration in Germany”, https://eguides.cmslegal.com/
pdf/arbitration_volume_I/CMS%20GtA_Vol%20l_GERMANY .pdf,  Access
Date: 03.03.2014.

bb. For following footnotes of the same work:

LORCHER, p. 9.

If multiple works of one author are to be citated in the paper, the name of
the citated work should be shortened in the way that allows the distinction
of author’s other studies.

CHEMERINSKY, Constitutional Law... p. 76.

CHEMERINSKY, Criminal Procedure..., p. 35.

If studies prepared by multiple authors are to be citated, the names and
surnames of all writers should be stated.

aa. For the first footnote:

MILLER, Angharad/OATS, Lynne, Principles of International Taxation,
25. Edition, Tottel Publishing, 2006, p. 145.

bb. For following footnotes of the same work:

MILLER/OATS, s. 145.
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Tiim okurlarimiza selamlar!

Istanbul Medeniyet Universitesi Hukuk Fakiiltesi’nin heniiz
cok yeni olan dergisi, Medeniyet Law Review’in 2. Sayist ile
kasinizdayiz.

Dergi yayimlama siireci olduk¢a mesakkatli bir ig oldugundan,
ilk sayimizdaki eksiklikler i¢in tiim okuyucularimizin affina sigmniriz.
Umuyoruz her gecen giin ¢cok daha iyiye gidecek bir yolun heniiz ¢ok
basindayiz.

Dergimizin bu sayisinda spesifik bir konuya yonelmek
geregini hissettik ve bu baglamda Uluslararast Hukukgular Birligi ile
ortaklasa olarak 11 Kasim 2016 tarihinde ger¢eklestirdigimiz JASTA
Uluslararast Caligtayi’nin tebliglerini dergimiz ¢atis1 altinda da
yayimlamak istedik.

Konunun 6znesi olan ve acilimi “Terdrizm Sponsorlarina Karsi
Adalet Kanunu” olan JASTA, Amerikan federal mahkemelerine,
herhangi bir Amerikan vatandasi ya da Amerikan miilkiine karsi
gerceklestirilen uluslararasi bir terdr faaliyetine yabanci bir devletin
destegi oldugu iddiasiyla yargilama yetkisi vermektedir. Bu sebeple
anilan kanun yalnizca Amerika Birlesik Devletleri’ni ilgilendiren bir
mesele degildir. Bu kanun bir hukuk metni olmasi disinda siyasi etkisi
de ¢ok genis kapsamlara yayilabilecektir. Bu sebeple konuyu detayli
sekilde ve ozellikle Tiirkiye ve diger tiim ortadogu iilkelerine yonelik
riskler ve meydan okumalar tagimasi baglaminda incelemeye itmistir.
Bu baglamda 12 ayn tilkeden 25 hukukcu ile “JASTA Kanunu’nun
Degerlendirilmesine Yonelik Uluslararasi Calistay1”
gerceklestirmemizin ardindan fakiilte dergimizde de bu 6nemli konu
hakkinda uzman goriiglerine yer vermek istedik.
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Dergimizin 2. Sayisinin, bu konuda c¢alisan tiim
akademisyenlere, JASTA kanunundan etkilenmesi muhtemel iilkelerin
hukukgularina, hakim ve savcilarna, avukatlarina ve o6grencilerine
faydali1 olmasini can-1 goniilden dileriz.

Prof. Dr. M. Refik KORKUSUZ
Istanbul Medeniyet Universitesi
Hukuk Fakiiltesi Dekani
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Greetings to all our readers!

We are delighted to present you the second issue of Medeniyet
Law Review, one of the Law Faculty’s journals, which has recently
started its publication life.

Having regarded the hard work involved in publishing process,
we kindly ask for forgiveness with respect to the shortcomings of our
first issue from all our readers. We hope that we are at the beginning
of a journey that will become better by each day!

We are urged by the need to address a specific topic in this
second issue of our journal. Within this context, we wanted to publish
papers presented at the JASTA International Workshop organised in
cooperation with the International Lawyers' Union on November 11,
2016.

The subject matter of which is the JASTA, namely the Justice
Against Sponsors of Terrorism Act, gives jurisdiction to US federal
courts for alleged support for an international terrorist activity against
any US citizen or US property. The JASTA is not only an issue of
interest to the US. The JASTA can spread to a very wide range of
political effects beyond its legal text. For this reason, thye JASTA has
led us to examine the issue in detail and especially in the context of
risks and challenges against Turkey and the other Middle East States.
Therefore, after the International Workshop on Evaluation of the
JASTA with 25 lawyers from 12 different countries, we have decided
to include expert opinions on this important issue in our Faculty
journal.

Xiii



We wholeheartedly expect the second issue of Medeniyet Law
Review to be beneficial to all academicians, judges, lawyers and
students researching the issue.

Prof. Dr. M. Refik KORKUSUZ
Istanbul Medeniyet University
Dean of the Faculty of Law
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ULUSLARARASI JASTA CALISTAYININ ONEMI

Uluslararas1  hukuk’ta devletlerin  yOnetimlerinin, insan
haklarina dayali olmak kaydiyla, esitlik temelinde ve birbirlerine
kars1 saygi prensibi, tarihi hukuk kazanimlarin ¢ok énemli bir kismini
olusturmaktadir. Bir devletin ekonomik ve silah giicii ne kadar olursa
olsun, o devletin hukuk kurallar ile giiciiniin sinirlandirilmasi hususu
da, 6nemli evrensel kazanimlardandir. Ote yandan, yakin zamanlarda,
ABD kamuoyu’ nda yogun tartigmalara neden olan JASTA kanunu’nu
da bu cercevede degerlendirmesi ve tlizerinde caligma yapilmasi
gerekir.

JASTA kanunu, siradan ve sadece ABD’ yi ilgilendiren bir
kanun olmadigi, ABD’ nin kanun yapicilarina yonelik olarak Barack
OBAMA’ nin beyani bile agik¢a anlagilmaktadir. Nitekim sézkonusu
beyaninda, OBAMA, bu kanunun 3. Ulkeleri ¢ok yakindan
ilgilendirdigini ve o iilkeler ile iliskilerinin bozulmasina neden
olabilecegine isaret etmistir. JASTA kanununun hukuk g¢evrelerinden
cok siyaset ¢cevrelerinde ve giincel kamuoyu tartigmalarinin bir pargasi
olmasi, Uluslararasi hukukgular birligi olarak bizlerin, bu konuya
kayitsiz kalmamiz1 engellemistir. Bu nedenle, yonetim kurulumuzun
aldig1 karara istinaden, 11-13 Kasim 2016 tarihinde “JASTA Kanunun
Degerlendirilmesine Yonelik Uluslararast Calistay” organize ettik.

Tam 12 ayr iilkeden misafir 25 hukuk¢u dostumuz ile
iilkemizin segkin ve alaninda uzman hukukgularindan 30 kadarinin da
katilm1 ile gergeklestirdigimiz bu c¢alistay, JASTA kanunun,
zannedildigi gibi, sadece Suudi Arabistan’ 1 ilgilendirmedigi, Tirkiye
dahil ¢ok sayida iilkeyi de ilgilendirdigi ve ABD ile arasi ¢ok iyi
olmayan herkesin miimkiin ve muhtemel bir tazminat tehdidi altinda
oldugu gercegini ortaya c¢ikarmistir. On calisma diyebilecegimiz, bu
calistay faaliyetinin mutlaka, ¢ok genis katilimla bir uluslararasi
konferansa doniismesi gerektigi gercegine de, bu vesile ile muttali
olduk.

Bu organizasyonda, her zaman oldugu gibi, Istanbul
Medeniyet Universitesi Hukuk Fakiiltesi dekanligi bize ¢ok yogun
bilimsel destek vermistir. Bu vesile ile Dekanlik makamina ve

XV



Calistay’da sunum yapan degerli akademisyenlere cok tesekkiir
ederiz. UHUB yo6netim kurulu iiyelerimizden Riyad Barosu Baskan
vekili Avukat Muhammed Dibyan AL ANZY’nin otel ve diger
konaklama masraflarii1 karsilamasi nedeniyle, kendisine ayrica
miitesekkiriz.

Bilimsel tebliglerin, ti¢ ayr1 dile terciime edilmek suretiyle, en
kisa silirede basilmasi liiziimii hasil oldu. Ancak, 6zellikle arapca’ya
tercimede yasadigimiz zorluklar nedeniyle, biitiin metinlerin
Arapgaya terciimesini beklemeden, mevcutlarin Ingilizce ve Tiirkge
metni ile bazi arap dostlarimizin arap¢a metni ile yaymlamak
durumunda kaldik.

Arapca metinler tamami ile geldiginde, Istanbul medeniyet
tiniversitesi Hukuk Fakiiltesi’'nde 6zel bir sayr olarak, “JASTA
Kanunun Degerlendirilmesi” basligi ile yayinlanmasi konusunda
mutabakata vardik.

Calismamizin, bu konuda ¢alisan tiim akademisyenlerimize ve
dis isleri mensuplarimiza bilimsel katki getirmesi dilek ve
temennisiyle...

Av. Necati CEYLAN
Uluslararas1 Hukukgular Birligi

Genel Sekreteri
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THE IMPORTANCE OF INTERNATIONAL JASTA
WORKSHOP

In international law, the principle of respect for each other of
the states’s goverments on the basis of equality and human rights,
constitutes a very important part of historical legal earnings.
Regardless of the economic and weapon power of a state, the
limitation of a state's powers by rules of law is also one of the most
important universal achievement. The JASTA law, which caused
intense controversy in the US public opinion in the near future, needs
to be evaluated and worked on in this framework.

It’s very clear that JASTA law is not a law that is ordinary and
only relevant to the United States. Even the declaration of Barack
OBAMA for US lawmakers makes this point clear. Indeed, in his
statement, OBAMA has pointed out that this law is very closely
related to the third world countries and may cause to deteriorate its
relations with those countries. Because JASTA law is part of political
and current public opinion debates rather than legal subject, it is not
possible for us, as the international jurist union, to be indifferent to
this issue. For this reason, in the light of the decision taken by our
governing body, we have organized the "International Workshop for
Evaluation of JASTA Law " on November 11-13, 2016.

This workshop, which we have realized with the participation
of 25 guest jurist friends of ours from 12 different countries and up to
30 distinguished and specialized lawyers of our country's has revealed
the fact that The JASTA law, not only concerns Saudi Arabia as it is
supposed, but also concerns many other countries including Turkey,
and everyone who is not very good with the United States could be
under the threat of possible and probable compensation. In this way,
we became certain that this workshop activity, which we can call
preliminary work, must be transformed into an international
conference with a very wide participation.

In this organization, the dean of the Faculty of Law at Istanbul
Medeniyet University gave us very intensive scientific support, as

XVii



they always did. On this occasion, we would like to thank to the
Dean's Office and to the valuable scholar of Istanbul Medeniyet
University presenting at the Workshop. We are also grateful to him for
for covering we the hotel and other accommodation expenses of the
UHUB board member Riyadh Bar Association President and Deputy
Attorney Muhammed Dibyan AL_ANZY.

It was necessary to translate scientific papers into three
separate languages and publish them as soon as possible. However,
beside Arabic texts of some of our Arab friends, we had to publish
English and Turkish texts of existing ones without waiting for the
Arabic translation of all the texts due to the difficulties we have
experienced in translating into Arabic.

We have reached a consensus on the publication with the title
"US JASTA Law Assessment" as a special issue at the Faculty of Law
at the Istanbul Medeniyet University when ahen all the arabic texts
arrive.

We wish that our work will bring scientific contributions to all
academicians and foreign affairs.

Necati CEYLAN

Attorney at Law
General Secretery of 1JU

Xviii



ICINDEKILER / CONTENTS

JASTA Kanunu ABD’li Terér Magdurlan i¢in Bir Umut
Olabilir Mi?

Can JASTA Be a Hope For The Terros-Stricken U.S.

_ . Prof. Dr. M. Refik Korkusuz
IMU Hukuk Fakiiltesi, Is ve Sosyal Giivenlik Hukuku Ogretim Uyesi

Uluslararas1 Hukukta Devlet Bagisikligi ve JASTA
State Immunity In International Law And JASTA

. Prof. Dr. ibrahim Kaya
1U Hukuk Fakiiltesi, Uluslararasi Hukuk Ogretim Uyesi

Amerika Birlesik Devletleri ve Birlesmis Milletler’in Teror
Konsepti

Terrorism Concepts of The United States of America and The
United Nations

_ Ars. Gor. Kiibra Tung
IMU Hukuk Fakiiltesi, Ceza Ve Ceza Usul Hukuku Doktora Asistant

Terorizme Destek Verenlere Kars1 Adalet Yasasina Iliskin
Problemlerin Degerlendirilmesi

An Evaluation of The Problematic Issues of The Justice Against
Sponsors of Terrorism Act

o Ars. Gor. Sezen Kama
IMU Hukuk Fakiiltesi, Anayasa Hukuku Doktora Asistani

o Ars. Gor. Feyzan Ozbay
IMU Hukuk Fakiiltesi, Anayasa Hukuku Doktora Asistani

19

29

37

45

53

XiX



JASTA Yasasi, Miilkilik ve Devletlerin Yargi Bagisikhg ilkesi
JASTA Law, Territoriality and State Immunity Principle
Miicahit Ozbek

JASTA: Terorle Miicadelede Yeni Bir Asama M1, Yoksa Politik
Bir Oylama Mi?

JASTA: A New Counter-Terrorism Phase Or A Political Vote?

. Av. Siira Durmus
Istanbul Barosu Avukatlarindan

ABD Standartlarinin Ve Uluslgraram Hukuk Kurallarimin ihlal
Edilmesinin Tekrar Eden Bir Ornegi: JASTA

JASTA Act Is An Incarnation Of Duplication Of US Standards
And Infringeming The International Law Rules

Dog. Dr. Aissa Maizza
Cezair / Aljafra University Law Faculty

Uluslararasi1 Mesruiyete Ve Ulusal Egemenligine Darbe Yasasi:
JASTA

The Law That Hit International Legitimacy And National
Supremacy: JASTA

Av. Katib Fahad Alshommary
Suudi Arabistan / Riyad

JASTA Kanunun Genel Degerlendirilmesi Ve Getirecegi Hukuki
Sakincalar

An Evaluation of JASTA And Its Problems

Av. Muhammad Dibyan Al-Anzy
Suudi Arabistan / Riyadh Bar Assocation

61

65

69

77

85

97

113

117

121

129

XX



JASTA Kanununun “Hukukun Genel ilkelerine” Aykirihig
The Contradiction Of JASTA Act To General Principles Of Law

. Av. Ciineyt Toraman
Istanbul Barosu Avukatlarindan, UHUB Tiirkiye Subesi Yoneticisi

Terorizmi Destekleyenlere Kars1 Adalet Kanunu (JASTA)
Hakkinda Bazi1 On Goriisler

Some Preliminary Remarks On The Justice Against Sponsors Of
Terrorism

Yrd. Dog. Dr. Ali Emrah Bozbayindir
1ZU Hukuk Fakiiltesi, Ceza Ve Ceza Usul Hukuku Ogretim Uyesi

JASTA Degerlendirme Calistay1 Sonug Bildirgesi

Final Declaration for an Assessment Workshop on JASTA

139

157

167

177

187

189

XXi



XXIii



JASTA KANUNU ABD’ Li TEROR MAGDURLARI iCiN BiR
UMUT OLABILIR Mi?

Prof. Dr. M. Refik KORKUSUZ!

Uluslararast hukuk kurallarinin temeli, devletlerin esitligi ilkesine
dayali olarak ¢ok uzun zamandan bu yana milletleraras1 camia
tarafindan uygulanan teamiile, o6rf ve adet kurallarina, milletlerarasi
hukukun genel ilkelerine, uluslar arasi toplumun belirledigi yargi ve
hakem kararlarina, konu ile ilgili ilmi ictihatlara dayandigi gibi,
devletlerin kabul ettigi  ikili veya c¢ok tarafli anlagmalara da
dayanmaktadir. Devletlararas ihtilaflarda bu hukuki esaslar {izerinden
¢Oziim arandig1 gibi, devletlerin kendi kanun ¢ikarma yetkisinde de,
bu kurallara saygi gostermesi de, uluslar arasi hukukun kabul ettigi
temel hususlar arasinda yer alir.

JASTA kanunun kongre ve temsilciler meclisi asamalarindaki hazirlik
caligmalarina iliskin olarak, zamanin ABD Bagkaninin bu kanun ile
ilgili beyanlarin1 tek basina okumak yeterlidir. Yapilan ¢aligmalar,
kanunun magdurlarin haklarina kavusmasina yonelik bir hukuk metni
olmaktan ¢cok, ABD’ den daha fazla terér magduru olan iilke ya da
ilkeler aleyhinde kullanilabilecek olan bir metin oldugu ihtimalini her
zaman giindeme gelecek sekilde dizayn edilmistir.

JASTA kanununu iyice tetkik edip, benzer nitelikteki kanunlarin tarihi
gecmisini irdeleyen herkes, bu kanunun sdylendigi gibi masum ve
magdurlarin magduriyetini gidermeye yonelik bir kanun olmadigini ve
tam aksine yukarida kisa bagliklar halinde belirledigimiz temel
degerlere aykiri nitelikler tasidigini anlayabilir. Esasen, baslangicta,
“Suudi Arabistan hiikiimetinin hukuki sorumlulugu” olarak medya
organlarma sizan haberlerin aksine, bu kanunun tiim 3. Ulkeler risk
tagimakta oldugu endisesi hakimdir. Bu durumda da, ABD adaletine

1 IMU Hukuk Fakiiltesi Ogretim Uyesi, Istanbul/ Tiirkiye



kars1 mesafeli olmalarina neden olabilecek izler tasimakta oldugu
hususu ¢ok sik olarak tartisilmaktadir. Bu kanun metni ge¢miste
benzer uygulamalarini gérdiigiimiiz KUBA ve IRAN devletleri igin
bliyiik sikint1 ¢ikardigr gibi, ABD iilke vatandaslari i¢in de ¢ok biiyiik
sorunlar olusturmustu.

Bu kanunda, dis ilkelerin yetkililerinin Ozellikle tazminat
konularinda, yargi bagisikliklarinin kaldirilmasi, kanun dilinin ¢ok
genis yorumlamaya miisait olmasi gibi teknik problemlerin disinda, bu
kanunun uygulanmasi, bir an i¢in kisa vadede ABD’ nin ¢ikarina
oldugunu diistinsek bile, uzun vadede, dnceki ABD baskanini Barack
Obama’ nin da yerinde belirttigi gibi, bu lilkenin yoneticileri ya da
sorumlu mevkilerde bulunan yetkilileri yoniinden telafi edilemez bir
hukuki kaosa neden olabilecektir. Kaldi ki, ABD mahkemelerinde, bu
iddia ile karar alan her hangi bir ABD vatandasinin bu karari, 3. Bir
tilke konumundaki bir tilkeden tahsil edebilme kabiliyeti, dogrudan
bulunmamaktadir. Zira karar1 lehine aldiran kisi, kararda belirtilen
haklarina kavusmasi i¢in, ilgili devletin kendisinden ya da devlet
yetkililerinden tahsili i¢in, sézkonusu devletlere gidip bu kararin
infazin1 istemesi gerekir. Aleyhinde karar verilen 3. Ulkelerin, kendi
devletleri ya da devlet yetkililerinin aleyhinde, uluslar aras1 hukuk’a
aykirt olarak verilen bu karar1 infaz ettirmesi, hemen hemen miimkiin
olmayacaktir. Bunun bir istisnasinin, bu iilkelerde yatirimi bulunan
devlet yetkililerinin mal varligidir. Siiphesiz, ABD’ de mal varlig
bulunan kisilerin aleyhinde verilen kararlarin infazi miimkiin olsa da,
bu iilkede yatinm yapan diger kisilerin mal varliklarina halel
gelmemesi igin, gerekli tedbirleri almak istemeleri ve bundan ABD
ekonomisinin zarar gormesi her zaman imkan dahilindedir. Yiikli
miktarda “avukthik {creti” ve “mahkeme masrafi” na katlandiktan
sonra aldigi mahkeme karar1 ile haklarma kavusmayir uman ABD
vatandaslarinin bu hakkina kavusamamasi, kanunun gerekgesini daha
cok tartismaya agacaktir.

Esasen, ABD mahkemelerince benzer durumda verilmis KUBA ve
IRAN devletleri érnekleri de ortadadir. Cok uzun siiren yargilamalar
sonunda verilen kararlarin tahsili gerceklesememis ve fakat bu
kararlar nedeniyle, ABD’ nin ilgili iilkeler ile siyasi problemlerinin
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artmasina neden olmustur. Ancak, bu giine degin yeterli a¢iklik
olmamakla birlikte, aldigimiz bilgi, bu tiir davalarda magdurlarin
haklarina ulagsmaktan ¢cok ABD siyasetine gerekli hukuki malzeme
tasimast imkant vermis olmasi noktasindan faydali oldugu
yoniindedir.

Biitiin siyasi miilahazalardan uzak olarak, ABD’ nin hazirladig
JASTA kanunu, her ne kadar “Terér magdurlarina yonelik tazminat”
imkan1 getiriyor ise de, esasinda Devletlerin egemenligi, devletlerin
esitligi, devletlerin tiizel kisiliklerinin davaya taraf olamamasi,
cezalarin sahsiligi gibi temel evrensel erdemleri devre dis1 biraktig
sOylenebilecektir.

Bu kanunun ilk ¢iktiginda, bu kanun ile terére destek verdigi ileri
siriilen Suudi Arabistan devletinin ve yoneticilerinin ABD’ de
bulunan mal varliklarinin hedef alindigini diisiinmiistiim. Kanunu
okuyup miitalaa ettikten sonra, durumun hi¢ te dyle olmadigini ve
ABD’ nin bunu her ii¢iincii tilkeye tatbik edebilecek bir diizenleme ile
yiirlirliige soktugunu o6grendim. Her tigiincii lilke, ABD yargisinin
talebi halinde, bu kanundan c¢ok olumsuz etkilenebilecek sekilde
kaleme alindigina muttali oldum. Umarim bu kanunun negatif etkisi,
ABD kanun yapicilarinin ileri siirdiigii gibi, ¢ok daha fazla olmaz.
Bundan diger iilkeler negatif bir sekilde etkilenmezler. Ote yandan
JASTA kanunun uygulamasinin, ABD' de mal varliklar1 bulunan
tilkelerin ve bu iilke yoneticilerinin diginda, magdurlarin sikintisini
asacagl konusunda ¢ok ciddi tartismalar devam ediyor.

Bu konudaki siyasi tartigsmalari bir tarafa birakarak, konunun ve
kanunun muhtevasinin hukuki cepheden degerlendirilmesi ig¢in
yaptigimiz bu “ilmi ¢alistay” 1mizin “adalet mefkuresi” nin tecellisine
vesile olmasini diliyorum.






CAN JASTA BE A HOPE FOR THE TERROR-STRICKEN U.S.
CITIZENS?

Prof. Dr. M. Refik Korkusuz?!

The basis of the rules of international law is based on the practice that
has been performing by the international community on the grounds of
the equality of the states; unwritten law; general principles of
international law; adjudications and arbitraments that are settled by
the international community; scientific opinions and bilateral or multi-
literal agreements agreed by states. While resolutions on the conflicts
between states are found on this basis, it is expecting from a state to
use its legislative prerogative by respecting that basis.

It is sufficient to consider the U.S. President’s comments on the
‘preparatory works of the JASTA at U.S. Congress and the House of
Representatives’. JASTA is more than a legal text that aims to the
terror victims to get their rights. It is a text which is designed to be
used against the states which suffered from terror more than U.S. did.

Every person who examines JASTA and historical background of
similar laws can understand that JASTA is not a law that aims to relief
innocent victims but on the contrary it is against the basic values that
we mentioned above. In contrast to the news titled “Legal Liability of
Saudi Arabian Government”, JASTA is a risk for all third countries.
In that case, third countries can keep the justice of U.S. at arm’s
lenght. Similar implementations in the history were very huge
problems for not only Cuba and Iran but also U.S. citizens.

Apart from the technical problems such as the compensation liabilities
of other state’s authorities, removing of jurisdictional immunity and
wording of the law is being convenient to be interpreted widely; even

L Istanbul Medeniyet University, Faculty of Law, Istanbul/ Turkey



though it is to the U.S. benefit in short term, JASTA can cause a legal
chaos for the authorities of the U.S. in long term as U.S. President
Barack Obama said. Moreover, a U.S. citizen cannot directly enforce a
ruling that is made according to JASTA before a U.S. court since that
citizen will have to apply to the other state for the enforcement of that
ruling against that state or an agent of that state. It does not seem very
possible for a U.S. citizen to get an exequatur decision from the other
state, since the ruling is already against international law. The
exception of this situation is the assets of the states or the state agents
in the U.S. Without a doubt it is possible to execute a ruling against a
state or the state agents that have assets in U.S.; it can harm U.S.
economy since the other countries may try to take precautions against
such situations. When a citizen cannot execute a ruling based on
JASTA after spending high amount of money for counsels’ fee and
litigation expenses; the reason of JASTA will be more questionable.

Substantially, the examples of Cuba and Iran shows us that the court
rules made after the long trials could not be executed but those court
rules caused to have more political problems with those countries.
Although it is not very clear, as far as we got informed, the victims of
those cases could not reach their rights but mostly used as a political
material for the U.S.

Independently from all political considerations, JASTA acted by U.S.,
can allow terror victims to get compensation, however it inactivate the
basic international merits such as sovereignty of states, equality of
states, and principle of individual criminal responsibility.

When this act had accepted, 1 firstly thought that it aims the properties
of the State of Saudi Arabia and its administrators who are blamed to
support terrorism by the act. However, after | read and studied the act,
I noticed that U.S. can apply this act to all other third countries. |
understood that all of the countries can be affected negatively from
this act when U.S. Jurisdiction make a request. | hope the negative
effects of this act will not be more, as the U.S. Law Makers allege;
and third countries will not be affected negatively. On the other hand,



serious discussion over the application of JASTA can whether relief
the suffering of the victims.

Again independently from all political considerations, | hope this
scientific workshop that we will carry out to examine the content of
the subject and the law in legal meaning, can help to appear the ideal
justice.

Dear ALL;

1-Before | read that JASTA Act, | thought that it was against Saudi
Arabia government and its people.

2- The Americans want to seize Saudi's money in the bank, the values
of the stock market and other investments. Because he wants to
overcome the economic crisis. Also | thought that good relation
between Saudi Arabia and US will be finished as soon as possible.

3- After reading and searching | understood that the real situation is
different. This law has been in force since very long time. But it was
too short and the effect is limited to Iran.

4-But the current law is very broad. If this law is widely interpreted, it
is applicable to all the countries that the US has asserted to be linked
to terrorism.

5- Now, we are here for discussing this law in workshop of IJU. Who
has sent to us any paper was accepted as an offerable paper. But most
of us sent to us very late. So we could not translate to other languages
(Turkish, English and Arabic).






ULUSLARARASI HUKUKTA DEVLET BAGISIKLIGI VE
JASTA

Prof. Dr. ibrahim Kaya®

GIRIS

ABD Eyliil 2016’da Justice Against Sponsors of Terrorism Act
(JASTA) baslikli bir kanunu kabul ederek yiiriirliige koymustur.
Uluslararas1 hukukun yerlesik bir ilkesi olan “devlet bagisiklig1”
prensibi baglaminda bu kanun degerlendirilecektir. Burada sadece
hukuki (civil) alanda bagisiklik konusu ile ilgilenilecek, cezai
bagisiklik ele alinmayacaktir. Konunun siyasi yonlerine degil sadece
hukuki veghelerine deginilecektir. Oncelikle devlet bagisikligmin
uluslararasi hukuktaki yerine deginilecek ardindan s6z konusu kanun
incelenecektir.

ULUSLARARASI HUKUKTA DEVLET BAGISIKLIGI

Uluslararas1 hukuk devletlerin egemenligi ve esitligi prensipleri
tizerine kurulmustur. Egemenligin bir sonucu olarak devlet kendi
ilkesi tizerinde yetki kullanir. Bu yetki miinhasir bir yetki olup, iilke
lizerinde egemen olan devletin izni olmaksizin bagka devletlerin buna
miidahale etmemesi gerekir. Kimi zaman i¢ islerine miidahale yasagi
olarak da bu formiiliize edilmistir.

Bununla birlikte hukukun her alaninda oldugu gibi devletin kendi
tilkesi tlizerinde egemenlik yetkisi kullanmasinin da istisnalari
bulunmaktadir. Bunun en  bilinen  Ornekleri  diplomatik
dokunulmazliklar ve devlet bagisiklig1 yada egemen bagisiklig1 olarak
adlandirilabilecek olanlardir.

! Istanbul Universitesi Hukuk Fakiiltesi Ogretim Uyesi ve Istanbul Universitesi
Insan Haklari Hukuku Merkezi Miidiirii. Bu bilgi notu taslak asamada olup
yazarindan izinsiz olarak referans/kaynak gosterilemez, ahnti yapilamaz.
kayai@hotmail.com
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Uluslararas1 hukukun 6ngormiis oldugu gibi devletler esit egemenler
olarak  birbirlerini kendi i¢ mahkemelerinde yargilamama
yiikiimliiliigline altindadir.

Ulkesel yetki ile devlet bagisiklig: arasindaki iliskiyi 1812 yilinda
ABD Yiiksek Mahkemesinin The Schooner Exchange v. McFaddon
davasinda vermis oldugu karar gostermektedir. Buna gore:

“perfect equality and absolute independence of sovereigns . .
. have given rise to a class of cases in which every sovereign
is understood to waive the exercise of a part of that complete
exclusive territorial jurisdiction, which has been stated to be
the attribute of every nation.””?

Bu bagisiklik hem ceza hem de hukuk davalarmi kapsamaktadir.®
Devletlerin egemen esitligi ilkesinin bir sonucu olan devlet bagisikligi
uluslararasi teamiil hukuku kuralidir.*

18. ve 19. ylizyillarda devlet yada egemen bagisikligi kurali mutlak
olarak uygulanmaktaydi. Ancak 0Ozellikle 20. yiizyilin basindan
itibaren artan ekonomik iligkiler ve devletin ekonomi ve ticaret
alaninda artan bir rol oynamasi sonucunda bagisikligin mutlak
olmamas1 gerektigine dair goriisler ortaya atildu.

Devletler klasik devlet fonksiyonlarinin yaninda artik ticari sirketler
ve kuruluslar da olusturarak devlet aktivitesi sayilmayan fonksiyonlar
da icra etmekteydiler. Dolayisiyla devlet faaliyeti ile ticari faaliyetler
arasinda bir ayrim yapilmasi ve ticari faaliyetlere iliskin bagisiklik
taninmamas1 gorlisii hakimiyet kazandi. Bagisiklik tanmnan devlet
aktiviteleri jure imperii, ticari mahiyette olan ve bagisikliktan istifade
edemeyen devlet aktiviteleri ise jure gestionis olarak

27 Cranch 116 (1812).
$2000] 1 AC 147, 201; 119 ILR, p. 152.
42000] 1 WLR 1573, 1588; 119 ILR, p. 367.
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adlandirilmaktadir.®> Buradaki temel ayrim devletlerin egemenlikleri
geregi yaptiklari fiiller ile (sovereign activities) ile diger aktivitelerini
(non-sovereign acts) ayirmakta yatmaktadir. Netice itibariyla
Uluslararas1 Adalet Divani’nin da Almaya-italya davasinda vermis
oldugu kararda ortaya konuldugu {lizere artik mutlak bagisikliktan
uzaklasilmis ve sadece egemenlik fiillerini igeren daha kisith bir
yaklagim (restrictive approach) benimsenmistir.®

Burada, netice olarak, jure gestionis aktiviteler disindaki alanlarda
devlet bagisikliginin oldugunu sdyleyebiliriz. Bunun bir sonucu olarak
devletin mallarina el konamaz ve haczedilemez. Devlet yargilamadan
muaf oldugu icin yargilama Oncesi donemde de bu gecerlidir. Bu
husus BM Bagisikliklar S6zlesmesi tarafindan soyle ifade edilmistir:

No pre-judgment measures of constraint, such as attachment
or arrest, against property of a State may be taken in
connection with a proceeding before a court of another State
unless and except to the extent that:

(a) the State has expressly consented to the taking of such
measures as indicated: (i) by international agreement; (ii) by
an arbitration agreement or in a written contract; or (iii) by a
declaration before the court or by a written communication
after a dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the
satisfaction of the claim which is the object of that
proceeding.’

Devlet bagisikligr ile ilgili bir husus da “devlet”in tanimlanmasidir.
Herhangi bir sekilde devlet aygitinin bir pargasi olan entite devlet
olarak tanimlanabilir ve bagisikliktan istifade eder. I¢ hukukunda ayr
bir tiizel kisiligi bile olsa devletin kurumu/kurulusu yine devlet olarak
kabul edilir. Siyasi olarak alt bolmeleri (subdivision) yine devlet kabul

% Shaw 509-510.
®1CJ Reports, 2012, pp. 99, 124-5.
" Madde 18.
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edilir.

Burada dikkat ¢ekilmesi gereken bir baska husus da yargidan bagisik
olmak  (immunity from jurisdiction) ile yargt karariin
uygulanmasindan bagisik olmak (immunity from execution) arasindaki
ayrimdir. Hukuk davalar1 baglaminda yargi kararinin uygulanmasi
yabanci bir devlete ait olan varliklarin haczedilmesini igerir. Yargi
bagisikliginin kaldirilmasina riza gosterilmesi otomatik olarak kararin
uygulanmasina da riza gésterilmesi anlamina gelmez.

Bu baglamda BM Bagisikliklar S6zlesmesi soyle demektedir:

No post-judgment measures of constraint, such as attachment,
arrest or execution, against property of a State may be taken
in connection with a proceeding before a court of another
State unless and except to the extent that: (a) the State has
expressly consented to the taking of such measures as
indicated: (i) by international agreement;(ii) by an arbitration
agreement or in a written contract; or (iii) by a declaration
before the court or by a written communication after a
dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the
satisfaction of the claim which is the object of that
proceeding; or

(c) it has been established that the property is specifically in
use or intended for use by the State for other than government
non-commercial purposes and is in the territory of the State
of the forum, provided that postjudgment measures of
constraint may only be taken against property that has a
connection with the entity against which the proceeding was
directed.®

JASTA VE ULUSLARARASI HUKUK

8 Madde 19.
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JASTA’nin ilk boliimi dibace mahiyetinde olup terdrizmin
ciddiyetine ve terOrist eylemleri  destekleyen  devletlerin
sorumluluguna isaret etmektedir. Buna gore:

“The United States has a vital interest in providing persons
and entities injured as a result of terrorist attacks committed
within the United States with full access to the court system
in order to pursue civil claims against persons, entities, or
countries that have knowingly or recklessly provided material
support or resources, directly or indirectly, to the persons or
organizations responsible for their injuries.®”

Bu madde ciddi terér eylemi isleme riski tasiyan kisi veya orgiitlere
bilerek veya ithmali sekilde dogrudan yada dolayli maddi destek veya
kaynak saglayan devletlere karst ABD federal mahkemelerine konu
bazli yetki (subject-matter jurisdiction) tanimaktadir.

Bir devlete kars1 ABD mahkemelerinde agilan davalar devlet
bagisiklig1 sebebiyle reddedilmekteydi. Bu alandaki yasal diizenleme
1976 yilinda kabul edilen Foreign Sovereign Imminuties Act (FISA)
dir. Uluslararast hukuka uygun olarak FISA yabanci devletler
tizerinde ABD mahkemelerinin yargi yetkisi olmadigini belirtmis,
yine uluslararasi hukuka uygun olarak istisnalar baglaminda riza ile bu
bagisikligin kaldirilmasi durumunda yahut devlet aktivitelerinin ticari
mahiyette olmas1 durumunda mahkemelere yarg: yetkisi tanimistir.

JASTA, FISA’da degisiklik yaparak terdrle baglantili durumlarda
mahkemelere yargi yetkisi vererek istisnalar1 genisletmektedir. Esasen
FISA’ya daha once yapilan bir ekleme ile terér baglantili devletlere
karst1 hukuk davasi agma yolu getirilmisti. Su durumlarda agilan
davalarda devlet bagisiklig1 s6z konusu degildi:

“personal injury or death that was caused by an act of torture,
extrajudicial killing, aircraft sabotage, hostage taking, or the
provision of material support or resources for such an act . . .
by an official, employee, or agent of such foreign state while

° Madde 2(7).
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acting within the scope of his or her office, employment, or
10

agency.

Ancak bu istisna terdrist devlet olarak nitelenen devletler (states
designated as sponsors of terrorim) igin gegerli olup diger devletler
icin gecerli degildir. flaveten muhatap devletin uluslararas1 hukukun
kabul edilen kurallarina uygun olarak tahkim firsati verilmesi de bir
gerekliliktir.

JASTA’nin kabuliiyle bunlar ortadan kaldirilmaktadir. Buna gore:

A foreign state shall not be immune from the jurisdiction of the
courts of the United States in any case in which money
damages are sought against a foreign state for physical injury to
person or property or death occurring in the United States and
caused by—

(1) an act of international terrorism in the United States; and

(2) a tortious act or acts of the foreign state, or of any official,
employee, or agent of that foreign state while acting within the
scope of his or her office, employment, or agency, regardless
where the tortious act or acts of the foreign state occurred.

Acik¢a teror eylemi durumunda JASTA uluslararasi hukukta bir
uyusmazlik ¢6ziim yolu olarak tahkimi ve iilkesellik ilkesini ortadan
kaldirmaktadir.!

10 §1605A.
11 Terdr soyle tammlanmgtir:
“(A) involve violent acts or acts dangerous to human life that are a violation of the
criminal laws of the United States or of any State, or that would be a criminal
violation if committed within the jurisdiction of the United States or of any State;
(B) appear to be intended—
(i) to intimidate or coerce a civilian population;
(ii) to influence the policy of a government by intimidation or coercion; or
(iii) to affect the conduct of a government by mass destruction, assassination, or
kidnapping; and

14



Buradan anlagilmaktadir ki uluslararast hukukun yerlesik bir ilkesi
olan devlet bagisikligt JASTA ile ¢ignenmektedir. Burada ABD’nin
devlet sorumluluguna da isaret etmek gerekir. Uluslararast hukukun
ihlali halinde devletlerin sorumlu olacag yerlesik bir ilkedir.
Sorumluluk i¢in zarar sartt da aranmamaktadir. Dolayisiyla heniiz
zarar ortaya ¢ikmamis olsa bile ABD’nin sorumlulugunu belirtmek
yerinde olur. Uluslararasi hukuku ihlal eden eylem veya islemin
JASTA Orneginde oldugu gibi yasama orgami eliyle gerceklesmis
olmasinin da bir 6nemi bulunmamaktadir.

SONUC VE ONERILER

JASTA agik¢a uluslararast hukuka aykiridir. Bu baglamda tim
devletlerin bundan etkilenmesi potansiyeli mevcuttur. Siyasi alanda
atilabilecek adimlara ilave olarak hukuki alanda su Oneriler dile
getirilebilir:

e Oncelikle calismada zikredilen 2004 tarihli BM Convention on
Jurisdictional Immunities of States and their Property heniiz
yirtirliikte degildir. Yirtirlige girebilmesi i¢in 30 devletin
taraf olmasina ihtiya¢ vardir ve halihazirda 21 devlet taraftir.
Acilen bu sozlesmeye taraf olunmalidir.

e Sozlesmenin yiiriirliige girmemis olmasi devlet bagisikliginin
s0z konusu olmadigini gostermez. S6zlesme mevcut bir teamdil
hukuku kuralim1 kodifiye etmektedir. Dolayisiyla kural her
halukarda  mevcuttur.  Uluslararast  ortamlarda  bu
dillendirilmelidir.

e Kuralin mevcudiyetinin bir kaniti, devletlerin i¢ hukuklarinda
bunu uyguluyor olmalaridir. Bundan sapan diizenlemeler asla
yapilmamalidir. Burada miitekabiliyet ilkesi akla gelse bile cok
temkinli davranilmalidir.

e Bu asamada ABD’ye kars1 yargi yoluna basvurma imkani

(C) occur primarily outside the territorial jurisdiction of the United States, or
transcend national boundaries in terms of the means by which they are
accomplished, the persons they appear intended to intimidate or coerce, or the locale
in which their perpetrators operate or seek asylum.” (18 U.S. Code § 2331)
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bulunmamaktadir. Doktrin olugturmak bakimindan bu alandaki
bilimsel ¢alisma ve yayinlar tesvik edilebilir.

EK: JASTA (ILGILI MADDELER)

SECTION 1. SHORT TITLE.*?

This Act may be cited as the “Justice Against Sponsors of Terrorism
Act”.

SEC. 2. FINDINGS AND PURPOSE.

(a) Findings.—Congress finds the following:

(7) The United States has a vital interest in providing persons and
entities injured as a result of terrorist attacks committed within the
United States with full access to the court system in order to pursue
civil claims against persons, entities, or countries that have knowingly
or recklessly provided material support or resources, directly or
indirectly, to the persons or organizations responsible for their
injuries.

(b) Purpose.—The purpose of this Act is to provide civil litigants with
the broadest possible basis, consistent with the Constitution of
the United States, to seek relief against persons, entities, and
foreign countries, wherever acting and wherever they may be
found, that have provided material support, directly or
indirectly, to foreign organizations or persons that engage in
terrorist activities against the United States.

SEC. 3. RESPONSIBILITY OF FOREIGN STATES FOR
INTERNATIONAL TERRORISM  AGAINST THE
UNITED STATES.

(@ In General.—Chapter 97 of title 28, United States Code, is

12 https://www.congress.gov/114/bills/s2040/BILLS-114s2040enr.xml
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amended by inserting after section 1605A the following:

“§ 1605B. Responsibility of foreign states for international
terrorism against the United States

“(a) Definition.—In this section, the term ‘international terrorism’—

“(1) has the meaning given the term in section 2331 of title 18, United
States Code; and

“(2) does not include any act of war (as defined in that section).

“(b) Responsibility Of Foreign States.—A foreign state shall not be
immune from the jurisdiction of the courts of the United States
in any case in which money damages are sought against a
foreign state for physical injury to person or property or death
occurring in the United States and caused by—

“(1) an act of international terrorism in the United States; and

“(2) a tortious act or acts of the foreign state, or of any official,
employee, or agent of that foreign state while acting within the
scope of his or her office, employment, or agency, regardless
where the tortious act or acts of the foreign state occurred.

“(c) Claims By Nationals Of The United States.—Notwithstanding
section 2337(2) of title 18, a national of the United States may
bring a claim against a foreign state in accordance with section
2333 of that title if the foreign state would not be immune
under subsection (b).

“(d) Rule Of Construction.—A foreign state shall not be subject to the
jurisdiction of the courts of the United States under subsection (b) on
the basis of an omission or a tortious act or acts that constitute mere
negligence.”.

17
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SEC. 7. EFFECTIVE DATE.
The amendments made by this Act shall apply to any civil action—

(1) pending on, or commenced on or after, the date of enactment of
this Act; and

(2) arising out of an injury to a person, property, or business on or
after September 11, 2001.
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STATE IMMUNITY IN INTERNATIONAL LAW AND JASTA
Prof. Dr. Ibrahim Kaya!

INTRODUCTION

In september 2016, USA enacted and brought into force the Justice
Aginst Sponsors of Terrorism Act (JASTA). This law makes provision
for one of the main principles of international law which is “state
immunity”. In this work, only the legal side will be assesed without
focus being paid on the criminal aspect. The main issue is not how to
manage diplomatic relations but to cover the legal aspects of
immunity. The Act will specially examine state immunity that would

have been covered under international law.
STATE IMMUNITY UNDER INTERNATIONAL LAW

International law was developed basing on the principles of state
sovereignity and equality. With regard to sovereignity, a state uses its
own powers. This exclusive power deters one country from
infronging on another country’s sovereignty without permission.

Additionally as in all aspects of law, there are exceptions to the use of
sovereignity. The commonest examples are diplomatic immunity and
state immunity (sovereign immunity).

The 1812 USA Hign Court decision in the case of The Schooner
Exchange v. McFadon shows the relationship between territorial
authority and state sovereignity as follows;

“perfect equality and absolute independence of sovereigns . .
. have given rise to a class of cases in which every sovereign
is understood to waive the exercise of a part of that complete
exclusive territorial jurisdiction, which has been stated to be

L Istanbul University Law Faculty, Department of Internatonal Law. This draft work
cannot be quoted. kayai@hotmail.com
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the attribute of every nation.””

This sovereignity covers both criminal and legal cases.® The principle
of state sovereignity derives from the equality of states and is a rule
under international customary law.*

State and sovereign immunity was implemented during the 18th and
19th Centuries in absolute terms. However from the start of the 20th
Century, immunity became a more restrictive one owing to its role in
the boost of economic relations, state economy as well as trade.

In addition to the classic functions of a state, states have also taken up
the duties of commercial companies and institutions which activities
are not part of the functions of a state. Therefore, state activities and
commercial activities must be differentiated. The activities of a state
subject to immunity are known as jure imperii, while activities of a
commercial nature as well as state activities that do not benefit from
immunity are known as jure gestonis.® The basic difference that has
been laid down is in the necessary sovereign state activities and the
non-sovereign acts. In respect to the Internation Court of Justice’s
decision in the case of Germany v. Italy, immunity was to be restricted
to only activities involving sovereignity (restrictive approach).

In conclusion, it can be said that activities not jure gestonis are subject
to state immunity. The result is that the state’s property is untouchable
and non-seizable. Since the state is exempt from trial in the courts of a
foreign state, this also applies to the situation before trial. This is in
effect to the UN Immunity Convention as stated below;

No pre-judgment measures of constraint, such as attachment
or arrest, against property of a State may be taken in

27 Cranch 116 (1812).
$2000] 1 AC 147, 201; 119 ILR, p. 152.

42000] 1 WLR 1573, 1588; 119 ILR, p. 367.

5 Shaw 509-510.
®1CJ Reports, 2012, pp. 99, 124-5.
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connection with a proceeding before a court of another State
unless and except to the extent that:

(a) the State has expressly consented to the taking of such
measures as indicated: (i) by international agreement; (ii) by
an arbitration agreement or in a written contract; or (iii) by a
declaration before the court or by a written communication after a
dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the
satisfaction of the claim which is the object of that proceeding.’

The subject matter under state immunity is the “state”. In all cases, all
state apparatus are taken as a state entity and are subject to state
immunity. Under national law, a real person who is part of a state
instution or corporation is considered as the state. Departmental or
governmental subdivisions are also considered as the state.

Another point of importance here is the difference between immunity
from jurisdiction and immunity from execution. The consent to waive
judicial immunity does not automatically warranty execution of the
decision.

In relation to this, the UN Immunity Conventions states as follows;

No post-judgment measures of constraint, such as attachment,
arrest or execution, against property of a State may be taken
in connection with a proceeding before a court of another
State unless and except to the extent that: (a) the State has
expressly consented to the taking of such measures as
indicated: (i) by international agreement;(ii) by an arbitration
agreement or in a written contract; or (iii) by a declaration
before the court or by a written communication after a
dispute between the parties has arisen; or

(b) the State has allocated or earmarked property for the

7 Madde 18.
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satisfaction of the claim which is the object of that
proceeding; or

(c) it has been established that the property is specifically in
use or intended for use by the State for other than government
non-commercial purposes and is in the territory of the State
of the forum, provided that postjudgment measures of
constraint may only be taken against property that has a
connection with the entity against which the proceeding was
directed.®

JASTA AND INTERNATIONAL LAW

According to JASTA’s first chapter, states are responsible for
supporting terrorism and terrorist activities.

The United States has a vital interest in providing persons
and entities injured as a result of terrorist attacks committed
within the United States with full access to the court system
in order to pursue civil claims against persons, entities, or
countries that have knowingly or recklessly provided material
support or resources, directly or indirectly, to the persons or
organizations responsible for their injuries.®

This section provides for jurisdiction of the US federal courts where
an individual or organisation is responsible for any risk resulting from
serious terrorist activities. This jurisdiction also extends to persons
who intentionally and non-intentionally support as well as states that
provide resources for such activities. (subject-matter jurisdiction)

As a rule state immunity shall be rejected where complaints are
lodged against states in the USA courts. This emanates from the 1976
Foerign Sovereign Immunities Act (FISA). As under international
law, FISA states that USA courts do not have jurisdiction on foreign
states. The exception under international law is that jurisdiction will

8 Madde 19.
° Madde 2(7).
22



be realised in cases where immunity has been uplifted with consent or
instances involving a state’s activities of a commercial nature.

JASTA makes changes in FISA by increasing the exceptions in which
court jurisdiction is applicable regarding to terrorist-related situations.
A fundamental addition that was made by FISA earlier on concerning
terrorism provides for filing of legal complaints against states. In the
following cases, state immunity is not of importance:

“personal injury or death that was caused by an act of torture,
extrajudicial killing, aircraft sabotage, hostage taking, or the
provision of material support or resources for such an act . . .
by an official, employee, or agent of such foreign state while
acting within the scope of his or her office, employment, or
agency.”10

However, this exception is only applicable to states designated as
sponsors of terrorism and not all states. In addition arbitration
opportunities must also be provided.

With the assent of JASTA, the following are ruled out. That is:

A foreign state shall not be immune from the jurisdiction of the
courts of the United States in any case in which money
damages are sought against a foreign state for physical injury to
person or property or death occurring in the United States and
caused by—

(1) an act of international terrorism in the United States; and

(2) a tortious act or acts of the foreign state, or of any official,
employee, or agent of that foreign state while acting within the
scope of his or her office, employment, or agency, regardless
where the tortious act or acts of the foreign state occurred.

In fact, JASTA removed arbitration clause and the principle of

10 §1605A.
23



territoriality which are discrepancies when it comes to terrorist
activities. !

What became appearent here is that JASTA broke down international
law’s very well established principle of state immunity. The USA’s
state responsibility must be noted here. The state’s responsbility where
international law has been violated. To claim responsibility the
existence of harm is not reguired. Accordingly, despite harm not
being realised at the moment, the USA’s responsibility can be stated.

CONCLUSION AND SUGGESTIONS

JASTA is contrary to international law. This means that all states can
be potentially affected. The following suggestions can be brought
forth in addition to the steps that can be politically embarked on:

e First and foremost the aforementioned 2004 UN Convention
on Jurisdictional Immunities of States and their Property is not
yet into force. For it to come into force, it must be ratified by
30 states. So far only 21 states have become parties. This
convention has to be ratified.

e The convention is an attempt to codifiy an existing custimary
law rule. In any case the rules do exist. It has to be expressed
in an international context.

e Proof of existence of the rule must be shown as applicable to

11 Teror soyle tanimlanmugtir:

“(A) involve violent acts or acts dangerous to human life that are a violation of the
criminal laws of the United States or of any State, or that would be a criminal
violation if committed within the jurisdiction of the United States or of any State;
(B) appear to be intended—

(i) to intimidate or coerce a civilian population;

(i) to influence the policy of a government by intimidation or coercion; or

(iii) to affect the conduct of a government by mass destruction, assassination, or
kidnapping; and

(C) occur primarily outside the territorial jurisdiction of the United States, or
transcend national boundaries in terms of the means by which they are
accomplished, the persons they appear intended to intimidate or coerce, or the locale
in which their perpetrators operate or seek asylum.” (18 U.S. Code § 2331)
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states’ national law and unnecessary changes shall not be
made. Here, the principle of reciprocity comes to mind which
must be serious deliberated upon.

e There is no possibility to file complaints against the USA
through this jurisdiction. To constitute a doctrine in this area,
scientific studies and publications must be encourgaed.

EK: JASTA (Related Articles)
SECTION 1. SHORT TITLE.*?

This Act may be cited as the “Justice Against Sponsors of Terrorism
Act”.

SEC. 2. FINDINGS AND PURPOSE.

(@) Findings.—Congress finds the following:

(7) The United States has a vital interest in providing persons and
entities injured as a result of terrorist attacks committed within the
United States with full access to the court system in order to pursue
civil claims against persons, entities, or countries that have knowingly
or recklessly provided material support or resources, directly or
indirectly, to the persons or organizations responsible for their
injuries.

(b) Purpose.—The purpose of this Act is to provide civil litigants with
the broadest possible basis, consistent with the Constitution of the
United States, to seek relief against persons, entities, and foreign
countries, wherever acting and wherever they may be found, that have
provided material support, directly or indirectly, to foreign
organizations or persons that engage in terrorist activities against the
United States.

12 https://www.congress.gov/114/bills/s2040/BILLS-114s2040enr.xml
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SEC. 3. RESPONSIBILITY OF FOREIGN STATES FOR
INTERNATIONAL TERRORISM  AGAINST THE
UNITED STATES.

(@ In General.—Chapter 97 of title 28, United States Code, is
amended by inserting after section 1605A the following:

“§ 1605B. Responsibility of foreign states for international
terrorism against the United States

“(a) Definition.—In this section, the term ‘international terrorism’—

“(1) has the meaning given the term in section 2331 of title 18, United
States Code; and

“(2) does not include any act of war (as defined in that section).

“(b) Responsibility Of Foreign States.—A foreign state shall not be
immune from the jurisdiction of the courts of the United States in any
case in which money damages are sought against a foreign state for
physical injury to person or property or death occurring in the United
States and caused by—

“(1) an act of international terrorism in the United States; and

“(2) a tortious act or acts of the foreign state, or of any official,
employee, or agent of that foreign state while acting within the scope
of his or her office, employment, or agency, regardless where the
tortious act or acts of the foreign state occurred.

“(c) Claims By Nationals Of The United States.—Notwithstanding
section 2337(2) of title 18, a national of the United States may bring a
claim against a foreign state in accordance with section 2333 of that
title if the foreign state would not be immune under subsection (b).

“(d) Rule Of Construction.—A foreign state shall not be subject to the
jurisdiction of the courts of the United States under subsection (b) on
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the basis of an omission or a tortious act or acts that constitute mere
negligence.”.

SEC. 7. EFFECTIVE DATE.
The amendments made by this Act shall apply to any civil action—

(1) pending on, or commenced on or after, the date of enactment of
this Act; and

(2) arising out of an injury to a person, property, or business on or
after September 11, 2001.
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AMERIKA BIiRLESIK DEVLETLERI VE BIRLESMIS
MILLETLER’IN TEROR KONSEPTI

Ars. Gor. Kiibra Tung !

A. Giris

Terdr, devletler, devlet dist kuruluslar ve bireyler tarafindan
desteklenebilir. Tiim bu terdr tilirleri, terdriin amacina gore
gruplandirilabilir. Devlet destekli terdr siyasi, dini, ideolojik
olabilecegi gibi, yOnetim sorunu yasayan devletlerin yarattigi
bosluktan faydalanma istegi olarak simiflandirilabilir. Devlet dist
kuruluslar destekli terdr de siyasi, dini, ideolojik olabilecegi gibi bir
grubun karizmatik liderini takip, su¢ oOrgiitii veya miinferit konulara
dikkat cekme (6rnegin, cevre kirliligine dikkat ¢ekmek icin terdr
saldirisinda bulunma) olarak siniflara ayrilabilir. Bireysel olarak
girisilen teror eylemlerinin motivasyonu ideolojik, dini olabilecegi
gibi anarsist diislinceler veya miinferit konulara dikkat ¢cekme amaci
da bu eylemlerin motivasyon unsurunu olusturabilir?,

Uluslararas1 hukukta teroriin iizerinde mutabik kalinmis bir tanimi
yoktur; ancak Birlesmis Milletler terdrle miicadele konvansiyonlari
terort, topluluklar1 veya hiikiimetlerin siyasi islerini tehdit eden fiilleri
liste yapmak suretiyle tanimlamislardir®. Bazi durumlarda, siyasi ve
dini amag da gerekli goriilmiistiir®.

B. Teroristlerin Degerlendirilmesi Ve Terorle Miicadele Yollar:

Terorle miicadele i¢cim Oncelikle teroristlerin  degerlendirilmesi
gerekmektedir. Teroristler, “savas zamani savas suglari isleyen
diisman unsurlar” olarak ele alinirsa, “ABD sinirlar1 disinda faaliyette

1 IMU Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali
Aragtirma Gorevlisi, Department of Criminal and Criminal Procedure Law
2 Banks/Nevers/Wallerstein, Combating Terrorism Strategies and Approaches, p.35.
3 Koh, The Role of the Security Council since 9/11, p. 108.
4 Koh, p. 108.
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bulunsalar ve ABD disinda yakalansalar” bile askeri yarg: tarafindan
yargilanmalarinin  6nii acilir®. Diger yandan, terdristler normal
suglular olarak ele alinirsa “sivil ceza muhakemesi kapsaminda takip
edilmeleri, yakalanmalari, yargilanmalari ve mahkum edilmeleri”
gerekmektedir®.

Bazilarina gore yabanci v yabanci olmayan terdristler arasinda bir
ayrima gidilmelidir; yabanci terdristler, Amerikan Anayasasinin
sagladigi wusuli haklar ve korumalardan faydalanmay1r hak
etmemektedirler’. Bunun yani sira, bazilarma gore ise sivil ceza
yargilamas1 Birlesik Devletler icinde faaliyet gosteren terdristler igin
gecerli olup; Birlesik Devletler disindaki terdristlere ve terdr
eylemlerine uygulanmasi miimkiin degildir®.

11 Eylil olaylarindan hemen sonra Birlesik Devletler’in terdre
yaklagimi “olmus bitmis olaylar1 arastirmadan” “teror tehdidini
engellemeye” evirilmistir. Olaylar sonrasi Amerikan Adalet Bakani
John Ashcroft, Adalet Bakanliginin “olmus bitmis terdr olaylarina bir
ceza vakasi olarak yaklasmaktan vazgectiklerini; artik muhtemel teror
olaylarina yogunlasarak olaylar meydana gelmeden miidahale etmeyi
ve potansiyel failleri terdr planlarindan o6tiirli cezalandirmaya”
odaklandiklarini agiklamistir.

Boylece ABD’nin terdr tehlikesini engellemede kolluk ve sivil ceza
yargisim1  kullanmaya yoneldigi anlasilmaktadir®. Ancak, bunun
getirileri oldugu kadar gotiiriileri de bulunmaktadir. Getirileri: 1)
muhtemel hukuk ihlallerini engelleme, 2) faillerin yeni bir saldiri
diizenlemesini engelleme, 3) terdristleri takip etmek isteyenleri
caydirma, 4) teroristleri adil bir sekilde yargilamanin miimkiin

5 Banks/Nevers/Wallerstein, p.136
& Banks/Nevers/Wallerstein, p.136.
" Kerchove/Hohn, Counter-Terrorism and International Law Since 9/11, Including in
the EU-US Context, p. 278.
8 Kerchove/Hohn, p. 278.
® Banks/Nevers/Wallerstein, p. 137.
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oldugunu gosterme (Ramzi Yousef davasi, 1993 Diinya Ticaret
Merkezi saldirilar1)®.

Gotiiriileri ise: 1) terdristlerin yargilanmasi ve mahkum olmalari
misilleme olarak yeni terdr saldirilarini tetikleyebilir, 2) saniklarin
kamuya a¢ik bir sekilde yargilanmasi terdristlerin amacinin
duyulmasina neden olabilir, 3) ceza yargilamasi terér eylemlerini
bizzat gerceklestirenleri cezalandirma bakimindan faydaliyken, ayni
sey teror liderlerini ve organize edenlerini bakimindan gecerli
olmamaktadir, 4) ceza mahkumiyeti i¢in belirli bir sliphe derecesinin
izale edilmesi gerekmektedir: terér eylemlerine bizzat katilmayanlar
hakkinda delil bulmak ¢ok zor, bazi durumlarda imkansiz olabilir, 5)
adil yargilanmada savunma, hiikiimet tarafindan kullanilan delilleri
O0grenme imkani bulunmaktadir; bdylece terdristler hakkinda bilgi
toplama kaynaklar1 ve yontemleri sanik tarafindan Ogrenilmektedir
(6rnegin kaynaklarin kimlikleri ve veri toplama yollar1).

C. Birlesik Devletlerde Ilgili Terorle Miicadele Yasalar

1. Gizli Bilgi Yasas1 (Classified Information Procedures Act/
CIPA)

Terér suclarmin yargilanmas1 swrasinda  agiklanmamasi  adil
yargilanma hakkin1 zedelemeyecek olan bazi 6nemli bilgilerin
aciklanmamast i¢in getirilmis bir yasadir. CIPA’ nin 3. maddesine gore
hiikiimet, mahkemeden Amerikan Devleti’nin gizli kabul ettigi bir
bilginin “yerel mahkemede goriilen herhangi bir ceza davasinda”
savunmaya agiklanmasinin engellenmesine dair bir karar vermesini
talep edebilir'?. Yine 3. madde uyarinca, gizli belgeyi incelemek igin
giivenlik kontroliinden geg¢mesi gereken savunma miidafisi, bu
belgeleri saniga iletmekten men edilebilir'®. CIPA hiikiimete, eger adil
yargilanmayi etkilemeyecek sekilde gizli bilgilere ait bir 6zet sunarsa,
gizli belgeyi gizli tutma imkani vermektedir. Bir belgenin gizli

10 Banks/Nevers/Wallerstein, pp. 137-138.
11 Banks/Nevers/Wallerstein, pp. 138-140.
12 Ballin, The System of Criminal Investigation in the United States, p. 332.
13 Ballin, p. 332.
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olduguna “yasa, baskanlik kararnamesi veya bir regiilasyonla” karar
verilebilecegini de belirtmek Oonem arz etmektedir. Boylece, ilgili
yasayla hiikiimet, gerekli bilgiyi gizli kabul edip, savunmaya bir 6zet
sunup, onu yeterli bilgiden yoksun birakabilir'.

2. ABD Patriot Yasasi (USA Patriot Act)

11 Eylil saldirisindan sadece 7 hafta sonra, Amerikan Meclisi
tarafindan ABD Patriot Yasasi (Terdrii Engellemek Icin Gerekli
Araglar Saglayarak Amerika’yr Gii¢lendirme ve Birlestirme Yasasi)
¢ikarilmis ve Baskan Bush tarafinda onaylanmistir'®. ABD Patriot
Yasasi, Ozellikle teknolojik imkanlar1 kullanarak terdristleri ve diger
suglar1 izleme imkanlarin1 gelistirmeyi amacglamistir. Bu yasayla toplu
tagimaya kars1 terdr eylemi, terdristi barindirma ve iilke i¢i terdr gibi
yeni terdr sekilleri getirilmistir!®. ) 11 Eyliil saldirilarindan &nce de
Patriot Yasasindaki bir ¢ok hiikiim mecliste goriisiilmiis; ancak meclis
boyle bir tehditten sonra bdyle agir hiikiimleri kanunlastirabilmistir?’.

3. I¢ Giivenlik Yasasi (Homeland Security Act/ HSA)

Bu yasa, ABD simnirlarini korumak suretiyle terdrle miicadeleyi
amaglamistir. Bu yasayla, 11 Eyliil saldirganlarini smirlarda fark
edemeyen veyahut siiresi dolan vizeleri sebebiyle onlar1 saldirilardan
once bulamayan Go¢ ve Vatandaslik Servisi (INS) kaldirilmis; yerine
yeni bir Go6¢ ve Vatandashik Biirosu (USCIS) yapilanmasina
gidilmistir'®,

4. istihbarat Reformu ve Teroriin Onlenmesi Yasasi (Intelligence
Reform and Terrorism Prevention Act/ IRTPA)

14 Banks/Nevers/Wallerstein, p. 140.
15 Ballin, Counterterrorism Measures Affecting Criminal Investigation in the United
States, p. 389.
16 Banks/Nevers/Wallerstein, p. 149.
17 Ballin, p. 391.
18 Banks/Nevers/Wallerstein, p.150.
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Ic Giivenlik Yasas1 gibi bu yasayla da hiikiimet icindeki istihbarat
organizasyonu ve yoOnetimi iyilestirismis ve bazi terér suglarmin
cezalar1 arttirilmustir'®.

5. Teror Sponsorlarina Kars1 Adaletin Saglanmasi Yasasi (Justice
Against Sponsors of Terrorism Act/ JASTA)

Bu yasayla beraber 11 Eyliil saldirilar1 ve sonraki terér saldirilarinda
zarar goren sahis ve kurumlara, teror saldirilarint destekleyen tilkelere
Amerikan mahkemelerinde tazminat davast agma imkani getirilmistir.
Boylece teror destekgileri, Birlesik Devletler’de yatirnm ve miilk
edinme ve terdrii destekleme arasinda bir tercih yapacaklardir. Bu
yasa bakimindan heyecan verici olan sey, terérden magdurlarinin terdr
destekgisi yabanci devletlerden Amerikan mahkemelerinde tazminat
talep edebilmeleridir.

D. Birlesmis Milletler Antlasmas1 Kapsaminda Teror
Saldirilarimin Degerlendirilmesi

Birlesmis Milletler Antlasmasinin 2. maddesine gore “bir devlet baska
bir devletin bolgesel sinirlarina veya siyasi bagimsizlifina karsi
Birlesmis Milletlerim amaclari ile bagdagmayacak bir bigimde kuvvet
kullanma tehdidine veya kuvvet kullanilmasina basvurmaktan
kaginmalidirlar”. Bunun iki istisnasini Anlasmanin 51. ve 41.
maddelerindeki haller olusturur. Anlasmanin 51. maddesi devletlerin
mesru savunmast hakkindadir; 41. Maddesine gore ise BM Giivenlik
Konseyi uluslararasi barigin kurulmasi ya da yeniden kurulmasi i¢in
gerekli goriirse ve 41°deki tedbirler yetersiz kalirsa gerekli
girisimlerde bulunabilir. Silahli miidahaleler de buraya dahildir®®. Bir
teror saldirisina 41. madde dahilinde misillemede bulunmak igin,
Birlesmis Milletler Giivenlik Konseyi’nin ilgili terdr saldirisinin
“kolektif eylemi tetikleyen bir saldir1” olduguna karar vermesi
gerekmektedir. Birlesmis Milletler Antlasmasi’nin 41. maddesi,
Giivenlik Konseyi’'nin kolektif eyleme karar verebilmesi i¢in 6n bir
sarta yer vermistir: Giivenlik Konseyi tarafindan barisin bozulmasina

19 Banks/Nevers/Wallerstein, pp. 150-151.
20 Gurulé/Corn, Principles of Counter-Terrorism Law, p. 7.
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yonelik bir eylem, saldirganlik veya uluslararasi baris ve giivenlige
kars1 bir tehdidin varlig1 belirlenmelidir?!.

11 Eyliil saldirilarindan sonra Birlesmis Milletler’in terére yaklagimi
“karsi-eylemden” “6nlemeye” dogru evirilmistir’>. 11  Eyliil
saldirilarindan 6nce Giivenlik Konseyi 41. madde kapsamina Kosova
ve Somali’deki krizleri sokarak kapsami genisletmistir; ancak terdr
saldirilarin1 bu kapsamda degerlendirmemistir. Ancak bu yaklagim 12
Eylil 2001 tarihinde c¢ikarilan 1368 sayili kararla degismistir. Bu
kararla uluslararas1 terdr uluslararasi barig ve giivenlige bir tehdit
olarak kabul edilmis ve bu tip saldirilarla her sekilde savagsmaya karar
verilmistir?.

28 Eylil 2011 tarihinde, Giivenlik konseyi 1373 sayili karar
cikarmigtir. Bu karar, terdre maddi destegi engelleyerek terorle
miicadeleyi hedeflemistir?*. Bu karar Birlesmis Milletler iiye devletleri
icin baglayicidir; ¢linkii karar terdrle ilgilidir ve teror, uluslararasi
barig ve gilivenligine karst bir tehdit olusturup, Birlesmis Milletler
Anlagmasmin VII. Boliim altinda degerlendirilmektedir. Bu karara
uymama sonucu Uye devletlere yaptinm v  ambargolar
uygulanabilmektedir. Bu karar, etkisi genis c¢apli olmasina ragmen
oybirligiyle kabul edilmistir?.

1373 sayili karar, terorle miicadele hakkinda yikiimlilikler ve
Oneriler getirmesinin yanmi sira bir Terdrle Miicadele Komitesi
kurmustur®®. Bazi yazarlara gore bu karar acil durumlara kars1 bir
cevap olarak ¢ikarilmis olup, genele tesmil edilecek bir yasal

2L Gurulé/Corn, p. 8.
22 Rabbat, The Role of the United Nations in the Prevention and Repression of
International Terrorism, p. 104.
23 Gurulé/Corn, pp. 8-9.
24 Conte, The International Framework for Countering Terrorism, p. 45.
25 Rabbat, p. 93.
26 Conte, p. 53.
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diizenleme olarak kabul edilemez; boylece sadece belirli durumlar igin
belirli bir siire i¢inde uygulanmasi miimkiindiir®’.

Bu karara kars1t getirilen elestirilerden biri de bu kararin insan
haklarindan hi¢ s6z etmemesidir. Ancak bu kararla devletlerin bir¢ok
hakki ihlal etmesine yonelik cagri yapilmistir. Uye devletlerden, terdr
finansorlerinin  malvarliklarinin  dondurulmasi, terér siiphelilerinin
uluslararas1 sinirlarinda seyahatlerinin engellenmesi ve iltica talep
edenlerin muhtemel terdr baglantilarinin izlenmesi talep edilmistir?.

11 Eylil saldirilarindan  sonra Birlesmis Milletlerin  terorle
miicadelesini hizlandirmis ve bu miicadelede barisin tesisi ve
toplumlarin giivenligi karsisinda insan haklarinin korunmasini ikinci
plana almistir. Birlesmis Milletlerin bu miicadeleye katilmayanlara
kars1 yaptinm uygulama tehdidinde bulunmasi da terdrle
miicadeledeki hassasiyetini gozler oniline sermektedir.
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TERRORISM CONCEPTS OF THE UNITED STATES OF
AMERICA AND THE UNITED NATIONS

Ress. Ass. Kiibra Tunc !

A. Introduction

Terrorism is sponsored whether by states, non-state actors or
individuals. All type of terrorism can be classified in groups as regard
to the motivation of the terror. State-sponsored terrorism can be
classified as political, religious, ideological and failed-state anarchism.
Non-state sponsored terrorism can be classified as political, religious,
ideological, personality-driven, organized crime or single issue (such
as having a terrorist attack to draw attention to global warming).
Individual terror can be classified as ideological, religious, anarchist
or single-issue?.

In international law there is no certain definition of terrorism. Yet, the
UN counter-terrorism conventions define terrorism as a list of acts that
aims threaten to the population or change in government’s political
agenda®. In some cases, political or religious motivation is also
required®.

B. The Nature Of Terrorists And The Way To Combat Terrorism

To define the nature of terrorists may help us to find the way to
combat terrorism. If terrorist can be determined as ‘“enemy
belligerents in a time of war who commit war crimes”, they become
eligible to military detention and they can be trialed by military
commissions even they “function and captured in the US™®. If
terrorists can be regarded as criminals, then they become eligible to be

1 IMU Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali
Arastirma Gorevlisi, Department of Criminal and Criminal Procedure Law
2 Banks/Nevers/Wallerstein. Combating Terrorism Strategies and Approaches, p.
35.
3 Koh, The Role of the Security Council since 9/11, p. 108.
4 Koh, p. 108.
5> Banks/Nevers/Wallerstein, p. 136
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“tracked down, arrested, detained, charged and convicted through the
296

traditional civilian law enforcement process™.

For some, there should be difference among foreign and non-foreign
terrorists. Foreign terrorists does not deserve to benefit the procedural
rights and the protections provide by the US Constitution’. Besides,
according to some, criminal trials can function for terrorist attacks that
operated in the US; it is impossible for terrorists and terrorist attacks
out of the US®.

US government has changed its approach to terrorism from
investigation the past-crimes to prevention of threat of terror right
after 9/11 attacks. As Attorney General John Ashcroft stated with in
the weeks of 9/11 that Department of Justice would change its primary
motivation ‘from investigating and prosecuting past crimes to
identifying threats of future terrorist acts, preventing from them
happening, and punishing would-be perpetrators for their plans of
terror’. So, US government had an interest in law enforcement to
combat terrorism?®.

Yet, using law enforcement as a counterterrorism tool has both
benefits and costs. Benefits of them are 1) to prevent any new
violations of law, 2) to hinder the perpetrator to operate an attack
again, 3)To discourage others who might follow the terrorists, 4) to
demonstrate prosecution of the terrorists under the rules of law is
possible (Ramzi Yousef case, 1993 World Trade Center bombings)*.

Besides, here are the costs of using law enforcement as a counter
terrorism law: 1) Prosecution and imprisonment of terrorists
encourages new terrorist attacks as retaliation, 2) Public trials of
terrorist suspects may serve as a voice for the terrorists’ cause, 3)
Criminal prosecution is beneficial to charge the perpetrators of the
terrorist attacks, not the leaders or organizers, 4) Criminal conviction

¢ Banks/Nevers/Wallerstein, p.136
" Kerchove/Hohn. Counter-Terrorism and International Law Since 9/11, Including in
the EU-US Context, p. 278.
8 Kerchove/Hohn, p. 278.
® Banks/Nevers/Wallerstein, p. 137
10 Banks/Nevers/Wallerstein, pp. 137-138.
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requires proof of guilt beyond a reasonable doubt: finding evidence
about those who did not participate directly in the terrorist attack may
be hard or impossible 5) Data collection methods and sources about
terrorists will be exposed since the defense can learn the evidence that
is used by government in a fair trial; such as the identity of the sources
and the way to collect the data about terrorists'!.

C. Related Acts to Combat Terrorism in the US
1. CIPA (Classified Information Procedures Act)

To deal with the issue of revealing the evidences in criminal trial,
CIPA has been acted. According to the 3rd Section of CIPA, the
government may request the court to issue and order to protect any
information that is regarded as classified by the US against the
disclosure of the information to “any defendant at any criminal case in
a district court”*. The 3™ Section may also be used to forbid the
defense counsel, that can review the classified information after
getting a security clearance, to disclosure the classified information
with his/her client'®. CIPA allows the government to disclosure the
classified information if it presents a summary of the information that
is sufficient for a fair trial. It is also important to state that information
can be determined as classified “by statue, by presidential order, or by
regulation”. So with the Act, government may leave the defense
without prominent information but a summary by defining the
information as classified®*,

2. USA Patriot Act

Only seven weeks after the 9/11 attacks, the USA Patriot Act (Uniting
and Strengthening America by Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism) was enacted by the Congress and
signed by President Bush®. The Patriot Act aimed to improve the

11 Banks/Nevers/Wallerstein, pp. 138-140.
12 Ballin, The System of Criminal Investigation in the United States, p. 332.
13 Ballin, p. 332.
14 Banks/Nevers/Wallerstein, p. 140.
15 Ballin, Counterterrorism Measures Affecting Criminal Investigation in the United
States, p. 389.
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tools to track both terrorists and other criminals, especially the
technological tools. It added some new forms of terrorist acts such as
terrorist act against mass transit, harboring terrorist and acts of
domestic terrorism*®. It is important to note that, prior to 9/11 attacks,
most of the provisions of the USA Patriot Act were already proposed;
yet, after such a devastating threat, Congress could adopt such
provisions®’.

3. Homeland Security Act (HSA)

This act is enacted to combat terrorism by strengthening the border
security of the US. The perpetrators of the 9/11 attacks could have
been caught by Immigration and Naturalization Service (INS) when
they enter into the US or INS could have found them when their vise
expired and they overstayed in the US. INS was abolished by HSA
and immigration tasks were handed over to a new office of US
Citizenship and Immigration Services (USCIS)*8.

4. Intelligence Reform and Terrorism Prevention Act (IRTPA)

IRTPA is aimed principally to reform the organization and
management of the intelligence service within the government like the
HSA. IRTPA also increased the penalties of some offences like the
HSA?,

5. Justice Against Sponsors of Terrorism Act (JASTA)

In late 2016, a new Act to combat terrorism by law enforcement was
put into force. This act aims to combat terrorism by bringing new
tools for victims of terrorist acts to get compensation from the terror
sponsors. So, terror sponsors either stop to have investment or
property in the US or to sponsor terrorism. What is exciting about the
act is that terrorist act victims can demand compensation from foreign
states that sponsor terrorism before US civil courts.

16 Banks/Nevers/Wallerstein, p. 149.
17 Ballin, 391.
18 Banks/Nevers/Wallerstein, 150.
13 Banks/Nevers/Wallerstein, 150-151.
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D. Terrorism Concept of the United Nations

According to the UN Charter, “all state shall refrain in their
international relations from the threat or use of force against the
territorial integrity or political independence of any state...” (Art.2
para.4). The use of force of a state against other states is not justified
unless such use is a collective security action authorized by the
Security Council or such use is for the purpose of individual or
collective self-defense as stated in Article 51 of the Charter?,
Retaliation of a terrorist attack by military force under collective
security justification requires an “affirmative determination by the
Security Council that the terrorist attack qualifies as a defined trigger
for collective action”. Article 41 of the UN Charter states a
precondition for the authorization of collective action: a breach of
peace, act of aggression, or threat to international peace and security
shall be determined by Security Council?L,

Aftermath of the 9/11 attacks, UN’s approach to terrorism shifted to
prevention rather from reacting??. Before 9/11 attacks, even though
Security Council has expanded the cases that are in the scope of
Article 41 including humanitarian crises like in Kosovo or Somalia
and mass migrations in Haiti, terrorism had never regarded within that
category. This approach has changed after 9/11 attacks with the
Resolution 1368 that was passed by Security Council on September
12, 2001. That Resolution determines the threat of international
terrorism as a threat to international peace and security by determining
‘to combat by all means threats to international peace and security
caused by terrorist acts’?3,

On 28 September 2001, Security Council has adopted the Resolution
1373. The Resolution 1373 plays a key role in combatting terrorism
by suppressing terrorist financing?*. Because the resolution is about

20 Gurulé/Corn, Principles of Counter-Terrorism Law, p. 7.
21 Gurulé/Corn, p. 8.
22 Rabbat, The Role of the United Nations in the Prevention and Repression of
International Terrorism, p. 104.
23 Gurulé/Corn, pp. 8-9.
24 Conte, The International Framework for Countering Terrorism, p. 45.
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terrorism which is a threat to international peace and security and fell
within the scope of the Chapter VII of the UN Charter, it binds on all
UN Member States. Breach of the Resolution may result in sanctions
and embargos. Even the Resolution has a broad impact, it was adopted
unanimously?.

Beside the counter-terrorism obligations and recommendations, the
Resolution 1373 has established a Counter-Terrorism Committee®.
The Resolution is regarded as a response to an emergency situation by
some authors; and for them, it does not establish a general legislation;
thus it can be applied to a certain issue in a period of time?’.

One of the critics against the resolution is that it does not talked about
any human right at all, even though it has called states to breach
different kinds of human rights by calling the states “freezing terrorist
financing, preventing suspected terrorists from travelling international

borders and screening the asylum seeker for possible terrorist ties”.?

Aftermath of the 9/11 attacks, UN has speeded up its counterterrorism
activities and human rights took second place to maintenance of peace
and security of the populations. It is obvious that UN takes combatting
terrorism serious since it threatens the non-combatting states with
sanctions and embargoes.

%5 Rabbat, p. 93.

% Conte, p. 53.

27 Abi-Saab, The Security Council as Legislator and as Executive in its Fight
Against Terrorism and Against Proliferation of Weapons of Mass Destruction: The
Question of Legitimacy, pp. 127-128.

28 Goldberg. HOW THE UN RESPONDED TO THE 9-11 ATTACKS,
http://www.undispatch.com/how-the-un-responded-to-the-9-11-attacks/. Accessed
on 24.01.2017
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TERORIZME DESTEK VERENLERE KARSI ADALET
YASASINA ILiISKiN PROBLEMLERIN
DEGERLENDIRILMESI

Ar. Gor. Feyzan OZBAY!

Ar. Gor. Sezen KAMA?

Giris

Kisa adi JASTA olan Terérizm Sponsorlarina Kars1 Adalet
Yasasi®, Yabanci Devletlerin Yargi Muafiyeti Yasas1 (FSIA) ile Anti-
Terérizm ve Etkili Oliim Cezas1 Yasasi’nda degisiklik yaparak
uluslararasi terdrizmden kaynaklanan sonuglardan yabanci devletlerin
sorumlu tutulabilmelerine sebep olacak bir diizenleme icermektedir.
JASTA federal mahkemelere, herhangi bir Amerikan vatandas1 ya da
Amerikan miilkiine kars1 gerceklestirilen uluslararasi bir terdr
faaliyetine yabanci bir devletin destegi baglaminda yargilama yetkisi
vermektedir.

JASTA Yasasi, herhangi bir karsi oy olmaksizin Mayis
2016’da Birlesik Devletler Senatosu’ndan ge¢cmistir. Eyliil 2016°da ise
Temsilciler Meclisi oybirligi ile kabul etmistir. 23 Eylil 2016
tarthinde Bagkan Obama, kendi doneminde bir ilk gergeklestirerek
ilgili yasay1 veto etmistir. Fakat 28 Eyliil 2016’da hem Senato, hem de
Temsilciler Meclisi yasa tasarisint kabul etmistir.

JASTA kabul edilmeden 6nce, ABD vatandaslar1 ancak ABD
Disisleri Bakanligi tarafindan terére destek veren devlet olarak
tanimlanan devletlere kars1 dava agabilirlerdi. JASTA ise terore destek

! fstanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi

2 stanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi

3 https://www.congress.gov/bill/114th-congress/senate-hill/2040, Accessed Date:
30.10.2016.
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veren lilke olarak tanimlansin tanimlanmasin, ABD vatandaglarina
veya lilkesine karsi islenen uluslararasi teror faaliyetlerine yardim
eden devletlerin dava edilebilmelerine yonelik federal mahkemelere
yargt yetkisi vermektedir. JASTA’nin uygulanmasi yabanci
devletlerin yargt bagisikligi doktrinini kaldirmakta ve bunun
neticesinde uluslararas1 hukuk, adalet ve dis iliskiler tizerinde olumsuz
etkide bulunmaktadir. Bu g¢alismada buna yonelik elestiri ve
tartismalar incelenecektir. ilk olarak JASTA’nin yasalasmasinin
devletlerin yargi bagisikliginin uygulanmasinda yarattig1 degisiklikler
incelenecektir. Ikinci olarak JASTA’min uluslararast hukuk ve
iligkilerdeki elestirileri degerlendirilecektir. Son olarak, JASTA’ ’nin
kabul edilmesine yonelik uluslararasi tepkiler belirtilecektir.

l. Devletlerin Yarg1 Bagisikhgimin Bir Istisnasi: Terorizm

Devletlerin  yargt bagisikligi  ilkesi yargir yetkisinin
kullanilmasia bir istisna teskil etmektedir. Bu ilke egemen bir
devletin diger bir devlet lizerinde egemenlik yetkisini kullanmasinin
barigcil iliskilerin yiiriitiilmesindeki menfaatleri sinirlandiracagi
prensibine dayanmaktadir. Somut olarak belirtmek gerekirse, iilkesel
egemenlige mutlak saygi duyulmasini ve devletlerin birbirini egemen
ve esit olarak tanimasini kapsayan karsilikli nezakete dayanmaktadir.

Ancak 1996’da New York Diinya Ticaret Merkezi’nin ve
Oklahoma federal binalarinin bombalanmasi eylemlerinden sonra,
Bagkan Clinton ABD Mahkemeleri’nin yargi yetkisini genisleten
Anti-Terdrizm ve Etkili Oliim Cezas1 Yasasi’n1 imzalamistir. Bu yasa
FSIA’da degisiklik yaparak yabanci devletlerin terorist faaliyetlerden
dolayr sivil mahkemeler Oniinde sorumlu tutulmalarina bir istisna
taniyordu. Ancak bu ter0rizm istisnasinin uygulanmasi igin, bir
yabanci devletin, su¢un islendigi sirada terore destek veren iilkeler
listesinde yer almasi gerekiyordu. O zamanlar bu degisiklik FSIA nin
yasalagsmasindaki temel amaglarin 6ziinii etkiledigi ve belirli devletleri
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cezalandirmak i¢in terdrizmin istisnasinin kullandig1 gerekgeleriyle
elestirilmistir.*

Bu degisiklikten tam 20 yil sonra yasalasan JASTA ise su
diizenleme ve degisiklikleri icermektedir. ilk olarak JASTA yabanci
devletlerin yarg1 bagisikliginin kapsamini daraltmaktadir. Ozellikle bir
bireye ya da miilke verilen fiziksel bir zarar; eger ABD igerisinde ve
uluslararasi terdrizmin ya da bu zarar yabanci bir devletin kontroliinde
bir memur ya da calisan bir kisinin faaliyetleri sonucu gerceklesmisse
federal mahkemeler bu devlete kars1 yargi yetkisini kullanabilirler.
Ayrica JASTA federal ceza kanunlarinda da degisiklik yaparak teror
orgiitlerine bilerek yardim eden, onlarla gizlice anlasan, sug¢ ortakligi
eden kisiler hakkinda da yargi yetkisi kullanilabilecektir.

Yukarida anlatilanlar 15183iInda  JASTA devletlerin  yargi
bagisikligina iliskin uzun siiredir devam eden uluslararas: ilkelerle
catisarak, ABD’nin ve diger devletlerin milli menfaatlerine de zarar
vermektedir. Devletlerin yargi muafiyeti, silahli kuvvetleri, resmi
gorevlileri diger yabanci devletlerin yargisal kovusturmalarindan
korumaktadir. Bu ilke ayrica devletlerin diger iilkelerdeki miilk ve
varliklarina sivil mahkemelerce el konulmasin1 Snlemektedir.
Dolayisiyla terore destek veren devletler listesi disinda bulunan
herhangi bir devlete yonelik bu tiir bir yargilama, uluslararasi
hukuktaki bu ickin ve yerlesik ilkeleri zedelemektedir.

1. JASTA’nin Degerlendirilmesi

JASTA’nin kabul edilmesi ABD ile ekonomik, sosyal ve
diplomatik  iliskilerin  siirdiiriilmesinde  bir  belirsizlik  ve
ongoriilemezlik  yaratmistir.  Bir devletin  ABD’de  bulunan
malvarligina el konulabilmesi riski, aslinda uluslararas1 karsiliklilik
ilkesi geregi ABD’nin de o iilkede bulunan malvarligina el konulmasi
thtimali yaratmaktadir.

4 David MasKusick, Human Rights vs. Sovereign Rights: The State Sponsored
Terrorism Exception To The Foreign Sovereign Immunities Act, 10 Emory Int'l L.
Rev. 741 1996, p. 769.
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Ayrica bir devletin terore destek veren {ilkeler listesine
alinmasi, ABD’nin milli giivenlik, dis politika ve istihbari birimlerinin
degerlendirilmesi sonucu yapilmaktadir. Bu degerlendirmelerin
seffafligi zaten tartismalidir. Buna ek olarak, sivil mahkemelerde
istihbari kaynaklarin tiim ve eksiksiz bir sekilde degerlendirilmeden
yabanci bir devletin terorii destekleyip desteklemediginin saptanmasi
adil olmayan sonugclar yaratabilecektir. Yeterli bilgi ve kanit olmadan
sivil mahkemelerce bdyle bir sonuca ulasilmasi riskli oldugu kadar,
terorle etkili bir miicadelenin yiiriitilmesini de engellemektedir.

Temel eclestirilerin  sonuncusu olarak belirtilmelidir ki,
JASTA’nin yasa haline getirilmesi ABD’nin en yakin miittefikleri ile
iligkilerine dahi zarar verebilecek potansiyeli haizdir. Bu yasa,
ABD’ye yerlesmis veya seyahat etmis ve bir bicimde terdre karigmis
farkli iilke vatandaslar1 nedeniyle her iilkeye karsi dava acilabilmesi
icin agik kapi olarak degerlendirilmektedir. Bu yasanin ardindan
ABD’nin kendi i¢ giivenligi i¢in olast terdr saldirilarinda yabanci
iilkelerle isbirligi saglayabilmesi de oldukca zor olacaktir®.

I11.  JASTA’ya Yonelik Uluslararas: Tepkiler

Konu ile ilgili olarak genel tepkiler yukarida belirtildigi
bicimdedir. Hukuk c¢ergevesi disinda diinyanin birgok yerinden
JASTA’ya yoénelik cesitli elestiriler gelmektedir. Ilk olarak Obama,
her ne kadar 11 Eylil saldirilarinda yasamlarini kaybedenlerin
ailelerine kars1 derin bir sempati besliyor olsa da, anilan yasanin ne
Amerikalilar1 terér saldirilarindan koruyacagina, ne de Birlesik
Devletler’in terdr saldirilarina karsi etkili bir cevap olusturabilecegine
inanmadigin1 belirtmistir®. Beyaz Saray Basin Sézciisii Josh Earnest
ise, Senato ve Temsilciler Meclisi tarafindan Baskan Obama’nin
vetosunun hiikiimsiiz kilinarak yasa tasarisinin kabuliiniin, yasama
organinin yillar sonra yaptigi en utang verici islem oldugunu

5 https://www.whitehouse.gov/the-press-office/2016/09/23/veto-message-president-
$2040, Accessed Date: 5.11.2016.

6 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8wqrscfx, Accessed Date: 30.10.2016 .
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belirtmistir’. Ayrica Birlesik Devletler Savunma Bakan1 Ash Carter
da, bu durumun o&zellikle askeri tsler gibi Amerika Birlesik
Devletleri’nin  denizasir1  yerlerdeki malvarligi bakimindan risk
dogurabilecegini ve karsiliklilik prensibi uyarinca ABD’nin de
yargisal muafiyetini smirlayabilecegi ihtimalini dile getirerek
kamuoyunu uyarmigtr®,

JASTA, 11 Eylil saldirilarindan veya Suudi Arabistan
Kralligi’ndan agik bir bigimde s6z etmese de, kamuoyunda 9/11 Yasa
Tasaris1 olarak da anilmistir. Bunun sebebi, 11 Eylil magdurlari,
aileleri veya bu saldirilarda bir sekilde zarar goren kisilerin Suudi
Arabistan’a kars1 hukuk davasi agmalaridir®. Bu sebeple yasa, Suudi
Arabistan’in tepkisini ¢ekmistir. Yasa tasarist takdim edildiginde,
Suudi hiikiimeti ABD’de bulunan yaklagik 750 milyar dolar1 geri

cekebileceginden sdz etmistirtC.

Suudi Arabistan’dan gelen tepkilerin disinda, diinyanin gesitli
bolgelerinden JASTA ile ilgili elestiriler yiikselmektedir. Oncelikle
Avrupa Birligi Amerika Birlesik Devletleri Delegasyonu JASTA’ya
kars1 oldugunu belirtmistir'!. Ayrica, Washington Post!?, Wall Street
Journal®®, New York Times'* gibi iinlii basin organlarinin yayim

7 http://www.businessinsider.com/josh-earnest-embarassing-senate-override-2016-9,
Accessed Date: 30.10.2016.

8 hitp://www.bloomberg.com/politics/articles/2016-09-28/senate-likely-to-override-
obama-veto-of-saudi-9-11-lawsuit-bill, Accessed Date: 30.10.2016.

9 http://www.independent.co.uk/news/world/americas/this-woman-wants-to-sue-

saudi-arabia-for-daughters-death-on-911-a7041026.html, Accessed Date:
30.10.2016.
10 http://www.nytimes.com/2016/04/16/world/middleeast/saudi-arabia-warns-
ofeconomic-fallout-if-congress-passes-9-11-bill.html? r=0, Accessed Date:
30.10.2016.

11 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

12 https://www.washingtonpost.com/opinions/should-we-let-911-victims-sue-saudi-
arabia-not-so-fast/2016/09/15/f0067338-791f-11e6-bd86-
b7bbd53d2b5d_story.html?utm_term=.64c5395a5965, Accessed Date: 30.10.2016.
13 http://www.wsj.com/articles/an-obama-veto-worth-backing-1474413692,
Accessed Date: 30.10.2016.
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kurullar1 da JASTA’y1 desteklemediklerini agiklamiglardir. ABD eski
hukuk danismani John B. Belinger de, ilgili yasanin diger iilkeler
tarafindan ABD’nin yargisal muafiyeti aleyhine kullanilabilecegi
konusunda uyarida bulunmustur®®. flaveten Duke Universitesi’nden
hukuk profesorii Curtis Bradley, yasa ile herhangi bir ABD
vatandasinin herhangi bir iilkeye karsi, s6z konusu hukuki siireci
kolaylikla baslatabilecegi tehlikesine vurgu yapmistir. Bunun disinda
baska herhangi bir iilkenin de, Irak operasyonu, insansiz hava araci
(drone) saldirilar1 veya Israil’e askeri yardim gibi konular bakimindan
ABD’ye kars1 bu yola bagvurabilecegini dile getirmis ve s6z konusu
kanunun ne denli kaotik durumlar yaratabilecegini gdstermistir'®. Ote
yandan yine iilke i¢inden bazi sesler, ABD ile Suudi Arabistan
arasinda oldukca giiclii baglarin bulundugunu belirtmektedir. S6z
gelimi, ABD’nin 2010 yilindan beri Riyad’a 48 milyar dolarlik silah
sattig1 ve bu miktarin Bush yonetimine kiyasla ii¢ kat daha fazla
oldugu gibi iddialar bulunmaktadirt’.

ABD disindan gelen diger elestirilere bakilacak olursa,
oncelikle en siddetli tepki Hollanda Parlamentosu’ndan gelmistir.
Buna gore, JASTA’nin Ongoriilemez zararlara sebep olarak
Hollanda’nin egemenligine karst mesnetsiz ve kapsamli bir ihlal
doguracagi konusunda Beyaz Saray kanun koyucular1 uyarilmigtir®®,
Hollanda Temsilciler Meclisi’nden ve Isci Partisi'nden bir iiye de,
ABD Temsilciler Meclisi'ne bir mektup yollayarak, bu yasa ile
ABD’nin giiclii miittefiklerinin yargi muafiyetlerinin zarar gorecegi

4 http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-
11.html, Accessed Date: 30.10.2016.

15 https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-
allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-
229979381495 story.html. Accessed Date: 30.10.2016.

16 http://abcnews.go.com/Politics/legal-experts-law-allowing-911-families-sue-
saudia/story?id=42432568, Accessed Date: 30.10.2016.

17 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

18 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.

50


http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-11.html
http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-11.html
https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-a29979381495_story.html
https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-a29979381495_story.html
https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-a29979381495_story.html
http://abcnews.go.com/Politics/legal-experts-law-allowing-911-families-sue-saudia/story?id=42432568
http://abcnews.go.com/Politics/legal-experts-law-allowing-911-families-sue-saudia/story?id=42432568
https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-674c0742746a#.v8wqr5cfx
https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-674c0742746a#.v8wqr5cfx
http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2
http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2

olumsuz durumlarin yasanacagi hususunu vurgulamistir’®, Yine bu
dogrultuda Fransiz parlamenteri Pierre Lellouche da, JASTA’nin
uluslararast hukukta oldukga biiylik bir degisimi tetikleyebilecegi ve
onemli siyasi sonuclar dogurabilecegini belirtmistir. Lellouche, bu
yasa ile Fransiz vatandaslarinin da ABD’ye kars1 dava agabileceklerini
eklemistir?®. Bunlarin disinda, ilgili yasaya Korfez Bolgesi’nden de
bircok itiraz ve elestiri yiikselmektedir. Islam Isbirligi Teskilat1 ve
Sura Konseyi, JASTA nin diisiincesiz, sakincali ve tehlikeli bir ictihat
yaratacagini diisiinmektedir. Islam Isbirligi Teskilati Genel Sekreteri
Iyad Madani, JASTA gibi bir yasanin kabul edilmesinin uluslararasi
iligkileri ve diinya ekonomisini tehdit ederek depresyona sebep
olacagini sdylemistir. Bunun yani sira tartismali yasanin, diinya barisi
ve giivenligini zayiflatacagi ve istikrarsiz bir diizen ile ekstremist
diisiinceleri 6n plana ¢ikaracagmi vurgulamistir?l,

Gortliiyor ki bdylesi bir yasanin ardindan olusacak ictihatlar,
uluslararasi iliskileri oldukc¢a kotii etkileyebilecek ve anarsik bir ortam
yaratabilecektir. ABD’nin siiper gii¢ olma sifatt da hesaba
katildiginda, diinya baris1 ve giivenligini korumasi ve gelistirmesi
elzemdir. Aksi takdirde yakin bir gelecekte, cok daha dengesiz ve
distopyan bir diinyaya uyanacagimiz su gotiirmez bir gergektir.

1 http://www.al-
monitor.com/pulse/files/live/sites/almonitor/files/documents/2016/JASTA PVDA

Letter Recourt.pdf, Accessed Date: 31.10.2016.

20 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.

2L http://www.eurasiareview.com/15092016-critics-say-us-911-bill-ill-advised-may-
fuel-extremism/, Accessed Date: 30.10.2016.
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AN EVALUATION OF THE PROBLEMATIC ISSUES OF THE
JUSTICE AGAINST SPONSORS OF TERRORISM ACT

Ress. Assist. Feyzan OZBAY?!
Ress. Assist. Sezen KAMA?
Introduction

The Justice Against Sponsors of Terrorism Act [hereinafter JASTA] is
a law amending the Foreign Sovereign Immunities Act [hereinafter
FISA] with regards to civil claims against a foreign state for an act of
international terrorism that caused injury, death or property damages.
JASTA authorises U.S. courts to exercise jurisdiction over any foreign
state's alleged support on international terrorism against a U.S.
national or property.

The JASTA passed the Senate with no opposition in May 2016. In
September 2016, it was unanimously passed by the House of
Representatives. On 23 September 2016, President Obama vetoed it.
However, on 28" September 2016, both houses of Congress passed
the bill into law. It is specifically important as it was the first
presidential veto override in the course of Obama's administration.

Previously, U.S. nationals were permitted to sue a foreign state if such
state was designated as a state sponsor of terrorism by the United
States Department of State and if they were harmed by that state's aid
for international terrorism. The JASTA authorises federal courts to
exercise personal jurisdiction over any foreign state's support for one's
act of international terrorism against a U.S. national or property
regardless if such state is designated as a state sponsor of terrorism or
not. The veil of sovereign immunity lifted by the courts due to
application of the JASTA will eventually have adverse effects on

! Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi
2 [stanbul Medeniyet Universitesi Hukuk Fakiiltesi Anayasa Hukuku Arastirma
Gorevlisi
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international law, justice and foreign relations. This paper aims to
analyse the objections and criticism in that regard. At first, it will
briefly explain the alterations on the application of sovereign
immunity after the enactment of the JASTA. Next, it will focus on the
critique of the JASTA in terms of international law and foreign
relations. And finally, it will demonstrate the international reactions
and response to the enactment of the JASTA.

. Terrorism Exception to Sovereign Immunity

The sovereign immunity doctrine brings a limitation to a state in
exercising jurisdiction over another state. It is founded on the
principle that where one sovereign has jurisdiction over another, the
interests of peaceful relations dictate restraint in the exercise of that
jurisdiction. More specifically, the doctrine of sovereign immunity
rests in the reciprocal courtesy of extending immunity among nations
recognised as equals while respecting absolute territorial sovereignty.

However, as a legal reaction to the New York World Trade Center and
Oklahoma Federal Building bombings, U.S. courts’ jurisdiction was
expanded for civil claims against foreign governments arising out of
terrorist activity with an amendment brings exception to the FSIA in
1996. In order to apply the terrorism exception, the foreign state must
either be designated a state sponsor of terrorism at the time the act
occurred, or be so designated as a result of the act. This provision,
motivated by a desire to narrowly tailor the terrorism exception, not
only defeats an important purpose of enacting the FSIA, but also robs
the terrorism exception of its effectiveness to a desire to punish certain
countries, currently out of favor, for acts which the United States
views as unacceptable®.

JASTA which enacted 20 years later after the abovementioned
amendment encapsulates the following provisions and amendments. It
amends the federal judicial code to narrow the scope of foreign

3 David MasKusick, Human Rights vs. Sovereign Rights: The State Sponsored
Terrorism Exception To The Foreign Sovereign Immunities Act, 10 Emory Int'l L.
Rev. 741 1996, p. 769.
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sovereign immunity (i.e., a foreign state’s immunity from the
jurisdiction of U.S. courts) Specifically, it authorises federal courts’
jurisdiction over a civil claim against a foreign state for physical
injury to a person or property or death that occurs inside the United
States as a result of: (1) an act of international terrorism, and (2) a tort
committed anywhere by an official, agent, or employee of a foreign
state acting within the scope of employment.

International terrorism does not include an act of war. Federal court
jurisdiction does not extend to a tort claim based on an omission or an
act that is merely negligent. A U.S. national may file a civil action
against a foreign state for physical injury, death, or damage as a result
of an act of international terrorism committed by a designated terrorist
organization. (Sec. 4) The bill amends the federal criminal code to
impose civil liability on a person who conspires to commit or aids and
abets (by knowingly providing substantial assistance) an act of
international terrorism committed, planned, or authorized by a
designated terrorist organization.(Sec. 5) It establishes exclusive
federal court jurisdiction over civil claims under this bill. It authorises
the Department of Justice (DOJ) to intervene in civil proceedings to
seek a stay. A court may grant the stay if the Department of State
certifies that the United States is engaged in good-faith discussions
with the foreign state to resolve the civil claims. (Sec. 7) This bill's
amendments apply to a civil claim: (1) pending on or commenced on
or after enactment; and (2) arising out of an injury to a person,
property, or business on or after September 11, 2001.

In light of the abovementioned, JASTA would upset longstanding
international principles regarding sovereign immunity, putting in place
rules that, if applied globally, could have serious implications for U.S,
and other countries national interests. Sovereign immunity principles
protect armed forces, officials, and assistance professionals, from
foreign court proceedings. These principles also protect government's
assets from attempted seizure by private litigants abroad. Removing
sovereign immunity in U.S. courts from foreign governments that are
not designated as state sponsors of terrorism, based solely on
allegations that such foreign governments actions abroad had a
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connection to terrorism-related injuries on U.S. soil, threatens to
undermine these longstanding principles.

1. Assessment of the JASTA

Critics of the terrorism exception charge that this abridgement of
sovereign immunity would be an unprecedented and an inappropriate
extension of U.S. jurisdiction which would alter the fundamental
purpose and scope of the FSIA. Opponents of the measure argue that
the need for the terrorism exception does not outweigh the uncertainty
resulting from the effects of its enactment. There are concerns that it
may erode the credibility of the FSIA, interfere with the effective
conduct of foreign relations, and expose assets abroad to risk.
Allowing the execution of judgments against assets of the foreign
state, especially assets unrelated to the claim, could also cause the
state to retaliate by seizing U.S. assets located within its territory. This
is certainly a valid concern, though it suggests that concern over the
possible future actions of states subjected to the terrorism exception
outweighs the desirability of affording relief to victims of terrorism.

There are concerns about the potential for interference with foreign
relations caused by civil suits against states providing material sports
for terrorism. Relations with state sponsors of terrorism are especially
delicate, with sanctions and joint positions often coordinated with
other nations. Civil suits against state sponsors of terrorism have the
potential of upsetting these relationships by injecting an element of
unpredictability. These conflicts will be inevitable, often resulting in
the State Department's interests being in opposition to those of the
plaintiff. However, immunity under the FSIA is already subject to a
number of exceptions and there is no indication that they affect
foreign relations. Further, the Amendment seeks to address this
concern through the Attorney General's power to stay discovery
requests for up to ten years, directed at the United States government,
giving the executive branch some control over immunity
determinations for suits based on terrorist activity.

State sponsor of terrorism designations are made only after national
security, foreign policy, and intelligence professionals carefully
56



review all available information to determine whether a country meets
the criteria that the Congress established. In contrast, JASTA departs
from longstanding standards and practice under the FSIA and
threatens to strip all foreign governments of immunity from judicial
process in the United States based solely upon allegations by private
litigants that a foreign government's overseas conduct had some role
or connection to a group or person that carried out a terrorist attack
inside the United States. This would invite consequential decisions to
be made based upon incomplete information and risk having different
courts reaching different conclusions about the culpability of
individual foreign governments and their role in terrorist activities
directed against the United States.

Lastly, enacting the JASTA might harm the U.S. relationships, even
with its close allies. It is assessed as an open door for accusing every
foreign country whose citizens coming to the U.S. and committed a
terrorist attack. After JASTA, it is really hard to ensure the U.S.
national security as it might limit cooperation with other countries for
counterterrorist activities and it might create a divided world®.

I11.  International Response to Enactment of JASTA

There are some significant reactions all around the world on JASTA
and its possible effects. Primarily insiders, Obama told that even if he
had deep sympathy for the families of the victims of the terrorist
attacks of the 9/11, JASTA would neither protect Americans from
terrorist attacks nor improve the effectiveness of the U.S. response to
terrorist attacks®. The most direct denotation from the U.S. came from
White House Press Secretary Josh Earnest for the passing the bill into
law. He called the overriding vote was “the most embarrassing thing”
for the legislative body which had done in decades®. The U.S.

4 https://www.whitehouse.gov/the-press-office/2016/09/23/veto-message-president-
s2040, Accessed Date: 5.11.2016.

5 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016 .

6 http://www.businessinsider.com/josh-earnest-embarassing-senate-override-2016-9,
Accessed Date: 30.10.2016.
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Secretary of Defence, Ash Carter also warned for the possibility of
foreign states to limit sovereign immunity against the U.S. and there
was a risk for overseas property of the U.S., including military bases’.

Furthermore, former legal adviser of the U.S. John B. Bellinger
warned that the bill may cause other countries might enact measures
against sovereign immunity, especially against the United States®.
Law professor Curtis Bradley (Duke University) warned that JESTA
could be a reason for any U.S. citizen to claim against potentially any
country and lead to legal actions from other countries against U.S.
activities such as responsibility to protect (like in Iraq example, the
usage of drone attacks and also military aid to Israel)®. In addition, the
editorial boards of some leading journals in the U.S. (like the
Washington Post'?, the Wall Street Journal'!, the New York Times'?)
explained JASTA’s detrimental consequences.

The JASTA Law does not mention the 9/11 Attacks or the Kingdom
of Saudi Arabia explicitly, but it was also known as the “9/11 Bill”. It
is claimed that its primary reason is proceeding a civil lawsuit against
Saudi Arabia by the victims, families, and other interests that were
injured or damaged in the 9/11 attacks. This is because it has caused a
reaction from Saudi Arabia'®. When the bill was introduced, Saudi

7 http://www.bloomberg.com/politics/articles/2016-09-28/senate-likely-to-override-
obama-veto-of-saudi-9-11-lawsuit-bill, Accessed Date: 30.10.2016.

8 https://www.washingtonpost.com/politics/congress-thwarts-obama-on-bill-
allowing-911-lawsuits-against-saudi-arabia/2016/09/28/a93e31ba-859b-11e6-ac72-
229979381495 story.html. Accessed Date: 30.10.2016.

9 http://abcnews.go.com/Politics/legal -experts-law-allowing-911-families-sue-
saudia/story?id=42432568, Accessed Date: 30.10.2016.

10 https://www.washingtonpost.com/opinions/should-we-let-911-victims-sue-saudi-
arabia-not-so-fast/2016/09/ 15/f0067338-791f-11e6-bd86-
b7bbd53d2b5d_story.html?utm term=.64c5395a5965, Accessed Date: 30.10.2016.
1 http://www.wsj.com/articles/an-obama-veto-worth-backing-1474413692,
Accessed Date: 30.10.2016.

12 http://www.nytimes.com/2016/09/28/opinion/the-risks-of-suing-the-saudis-for-9-
11.html, Accessed Date: 30.10.2016.

13 http://www.independent.co.uk/news/world/americas/this-woman-wants-to-sue-
saudi-arabia-for-daughters-death-on-911-a7041026.html, Accessed Date:
30.10.2016.
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government mentioned to sell their property roughly $750 billion in
the U.S.14.

Apart from American and Saudi Arabian responses on the JASTA,
there are some other warnings and critics on it from all over the world.
At first sight, The European Union delegation to the U.S. mentioned
its opposition to JASTA®. On the other hand, there are also some
claims that there is an utterly strong tie between the U.S. government
and Saudi Arabia. For instance, there is an allegation that the U.S.
government sold $48 billion worth of weapons to Riyadh since 2010
and the sales under the Obama administration exceeded the Bush
administration three times over'®. The Dutch parliament warned the
House law-makers that JASTA would cause a “gross and unwarranted
breach of Dutch sovereignty” that result in “astronomical damages.”*’.
One of the members of the Dutch House of Representatives from
Labour Party also sent a letter the U.S. House of Representatives
mentioning about JASTA’s adverse impact upon sovereign immunity
of important U.S. allies®. In this direction, French Parliamentarian
Pierre Lellouche claimed that JASTA would cause major political
consequences and a big shift in international law. Additionally, he
indicated that this law would permit French citizens to sue the U.S.%°.

By the same token, there are many critics from the Gulf region too.
The Organization of Islamic Cooperation (OIC) and the Shoura
Council criticized JASTA as “ill-advised” and a “dangerous

14 http://www.nytimes.com/2016/04/16/world/middleeast/saudi-arabia-warns-
ofeconomic-fallout-if-congress-passes-9-11-bill.htmlI? r=0, Accessed Date:
30.10.2016.

15 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

16 https://psmag.com/how-will-jasta-affect-americas-relationship-with-saudi-arabia-
674c0742746a#.v8warscfx, Accessed Date: 30.10.2016.

v http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.
8http://www.al-
monitor.com/pulse/files/live/sites/almonitor/files/documents/2016/JASTA PVDA
Letter Recourt.pdf, Accessed Date: 31.10.2016.

1 http://www.al-monitor.com/pulse/originals/2016/07/european-warn-congress-
saudi-terrorism-bill-jasta-911.html#ixzz4Koqusjf2, Accessed Date: 31.10.2016.
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precedent.” The OIC secretary-general lyad Madani said that passing
JASTA threatened international relations, the world economy and
caused a depression. He said that this also weakened peace and
security around the world and would cause instability and
extremism?°,

As seen, JASTA might affect international relations negatively as it
set a dangerous precedent. Nowadays it has just created a chaos. As a
superpower status of the U.S., it is a must to enhance peace and
security. If not, this might cause a more unstable and dystopian world
soon.

2 http://www.eurasiareview.com/15092016-critics-say-us-911-bill-ill-advised-may-
fuel-extremism/, Accessed Date: 30.10.2016.
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JASTA YASASI, MULKILIiK VE DEVLETLERIN YARGI
BAGISIKLIGI iLKESI

Miicahit Ozbek
Jasta Yasasi Yeni Ne Getiriyor

Terorizmin Destekgilerine Kars1 Adalet Yasast (JASTA) yakin
zamanda ABD Kongresi tarafindan kabul edildi ve yasalasti. ABD,
1996 yilindan beri Yabanci Devletlerin Yargi Bagisikligi Yasasi’nda
(FSIA) terorizm istisnasina yer vermekteydi. FSIA’nin 1605A
maddesi, yabanci devletlerin iskence ya da hukuk dis1 dldiirme gibi
eylemler veya bu tiir eylemlerin desteklenmesi dolayisiyla meydana
gelen yaralama veya Oliim vakalart iizerine agilacak tazminat
davalarindan bagisik tutulamaz. Ancak bu hiikiim ABD tarafindan
terdrizmin destekgisi olarak ilan edilen devletlerle smirlidir (iran,
Suriye ve Sudan).

Diger seylerin yan1 sira, JASTA terdrizmin destekgileri olarak
ilan edilmis devletlerle smirli olmayan bir terdrizm istisnasi
benimseyerek FSIA’y1 degistirmistir. Buna gére ABD’de gergeklesen
bir uluslararasi teror saldiris1 dolayisiyla ya da her nerede olursa olsun
yabanci devletler ve ajanlar eliyle yapilan haksiz fiiller dolayisiyla
olusan yaralanma, Oliim ya da mal kaybi nedeniyle tazminat
davalarinda  terorizmin  destekgisi  yabanci  devletler yargi
bagisikligindan faydalanamaz.

Miilkilik ve Devletlerin Yargi Bagisikhg ilkesi

Lotus davasi uluslararasi teamiil hukukunun ¢ok temel bir
ilkesini kabul etmistir: Miilkilik ilkesi. Lotus davasinin benimsedigi
birincil ilke yargr yetkisinin iilkesel siirlarla sinirli olmasidir. Buna
gore bir uluslararas1 sézlesme ya da teamiil hukuku kurali aksini
ongormedik¢e bir devlet sinirlart disinda yargilama yetkisini
kullanamaz.

Lotus davasmin ikinci ilkesi, uluslararasi hukukta 6zel bir
hiikiim olmasa dahi bir devletin kendi sinirlari igerisinde yargilama
yetkisine sahip oldugudur. Bu noktada, bir uluslararast hukuk kurali
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aksini ongérmedikge devletler cok genis bir takdir hakkina ve yetkiye
sahiplerdir.

Miilkilik ilkesi uyarinca, bir devlet sinirlar1 disinda yargilama
yetkisi iddia edemez. Devletler i¢in kendi simnirlar1 iginde ise
uluslararas1 hukuktan dogan bir bagka engel giindeme gelmektedir:
Devletlerin yargi bagisikligi.

Devlet egemenligi, bir yandan devletin smirlar1 iginde
yargilama yetkisine sahip olmasi ilkesini (bu ilke devletin sinirlar
icinde yargi yetkisini tam ve kosulsuz olarak kullanmasin
gerektirmektedir), diger yandan egemen devletlerin esitligi ilkesini (bu
ilke de iki esit egemenin birbiri iizerinde hiikiim kuramamasini ve
digerinin egemenligine saygi gostermesini  gerektirmektedir)
beraberinde getirmektedir. Devletlerin yargi bagisikligt  devlet
egemenligi ve devletlerin esitligi ilkelerinden tiiretilmistir.

Devletlerin yarg: bagisikligi ilkesi uyarinca, bir devlet diger bir
devletin kanunlarina gdre sorumlu tutulamaz. Ilke ulusal
mahkemelerinin yabanci devletler aleyhindeki davalari hiikme
baglamasini ve icra etmesini yasaklamaktadir. Bu bagisiklik devletin
kendisine, organlarina, sirketlerine ve ajanlarina yonelik olarak
saglanmaktadir.

Uzun bir siire devletlerin yargi bagisikligi uluslararasi teamiil
hukuku uyarinca bir zorunluluk olarak goériilmiistiir. BM Uluslararasi
Hukuk Komisyonu devletlerin yargi bagisikliginin tanimlamasi ve
yasalastirtlmasi i¢in ilk calismalarina 1978 yilinda baslamistir. BM,
2004 yilinda Devletlerin ve Malvarliklarinin Yargi Bagisiklig
Sozlesmesini kabul etmistir. Heniiz yiiriirlikte olmayan Sozlesme
stnirli bir devletlerin yargt bagisikligi teorisini benimsemektedir.
Rusya ve Cin gibi az sayida iilke hari¢ pek ¢ok iilke sinirli teoriyi
benimsemektedir.

Genel olarak ilkenin en yaygin istisnast devletlerin ticari
faaliyetleridir. Bununla beraber 06zelikle zararin boyutlarmin g¢ok
bliylik oldugu bazi 6zel durumlara yonelik bir uygulama ve yaklasim
birligi s6z konusu degildir. Bu baglamda en 6nemli davalardan birisi,
2012 yilinda Almanya ile Italya arasinda Uluslararas1 Adalet Divani
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tarafindan hilkkme baglanan Devletlerin yargi bagisikligi davasidir.
2004-2008 yillar1 arasinda pek ¢ok Italyan ulusal mahkemesi Ikinci
Diinya savasi esnasinda cereyan etmis olaylardan dolayr Almanya’y1
sorumlu tutan ve bir tazminat 6demeye mahkum eden hiikiimler
vermistir. Almanya, Italyan mahkemeleri nezdinde yargi bagisikligina
sahip oldugunu iddia ederek UAD’ye bagvurmustur. UAD, jus cogens
kurallarinin ihlal edilmesi halinde miilkilik anlaminda bir istisna
oldugu yoniindeki iddiayr reddederek Almanya’nin tazminata
mahk{m edilmesini uluslararas1 hukuka aykir1 bulmustur.

Jasta Uluslararasi Hukuka Uygun Mudur?

FSIA’nin 6nceki halinin uluslararasi teamiil hukuku tarafindan
olusturulmus cergeveye uygun oldugu bir nebze soylenebilir. FSIA,
ticari faaliyetler, sigortalanabilir kisisel zararlar gibi uluslararasi
hukuk tarafindan kabul edilen alanlarda istisnalar tanimaktaydi.
Esasinda FSIA, uluslararas1 hukukun c¢ergevesinin biraz oOtesine
geemekteydi; yabanci devletlerin ugak diisiirme, esir alma, iskence ya
da hukuk dis1 6ldirme gibi eylemler veya bu tiir eylemlerin
desteklenmesi dolayisiyla meydana gelen yaralama veya Olim
vakalar1  ilizerine agilacak  tazminat davalarindan  bagisik
tutulamayacagini diizenlemekteydi. Ancak bu istisna hiikkmii sinirlt idi;
yalnizca s6z konusu zararin olusma aninda terdrizmin destekgisi
olarak tanmimlanmis devletler bakimindan uygulaniyordu. Apyrica,
yabanci devletlerde gerceklesen eylemlerden dolayi, dava agmadan
once bu devletle uluslararasi tahkim kurallar1 ¢ergevesinde miizakere
yapilmasi i¢in makul firsatlarin degerlendirilmesi zorunluydu.

Jasta’nin kabul edilmesiyle ABD, devletlerin yargi bagisikligi
konusunda radikal bir istisna hali benimsemis oldu. Esasinda ABD
devletlerin yargi bagisikliginin uluslararasi nezaket kurali olduguna ve
bu yonde baglayict bir hukuk kurali bulunmadigina inanmaktadir.
Amerikan Yiiksek Mahkemesi bir¢cok kararinda devletlerin yargi
bagisikligini hukuk diizeninin disina itmistir. En 6nemli dava olan
Verlinden B.V. v Central Bank of Nigeria davasinda Yiiksek
Mahkeme, “devletlere yargi bagisikligi taninmasinin bir itibar ve
ABD hesabina nezaket meselesi” oldugunu ifade etmistir. Sonraki
kararlarda da benzer ir dil kullanilmaya devam etmistir. Yiiksek
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Mahkeme Altmann kararinda tekrar devletlerin yargi bagisikliginin ve
dava agma yasaginin “bir nezaket meselesi” olduguna hilkmetmistir.

Devletlerin yargt bagisikligmin  kaynaginin, uluslararasi
hukukun temel ilkelerinde olan Birlesmis Milletler Sarti’’nin 2(1)
maddesinde de yer verilmis olan egemen devletlerin esitligi ilkesinden
tiretilmis olmasi karsisinda ABD’nin argiimanlar1 ikna edici degildir.
Devletler birlerinin egemenliklerine saygi duymaya mecburdurlar.
Uluslararast toplumun hicbir {iyesi diger bir egemen devleti
yargilamak tizere hakim kiirsiisiine oturma yetkisine sahip degildir.
Nitekim pek cok yazar da devletlerin yargi bagisikliginin baglayici bir
teamiil hukuku oldugunu savunmaktadir.

Bu agiklamalar dogrultusunda Jasta yasasi agik bir sekilde
uluslararas1 hukuka aykiridir. Nitekim Avrupa Birligi de Jasta’yi
uluslararast hukuka aykiri oalrak gordiigiinii resmi olarak deklare
etmistir.

Jasta’min ABD Uzerindeki Etkileri

Jasta ile ilgili temel problem uygulanmasidir. Devletlerin yargi
bagisikligina sahip oldugu karinesi oncelikli ilke olarak var olmaya
devam edecegi i¢in, ABD mahkemelerince verilmis bir karar diger
iilkelerde taninmayacaktir. Bunun sonucu olarak mahkeme kararlari
yalnizca ABD’de icra edilebilir olacaktir. Bu da sorumlu tutulma
thtimali olan ihtiyath {ilkelerin ABD’deki mal varliklarin1 ve
yatirnmlarin1 ¢ekmelerine ve buna baglh olarak ABD ekonomisinin
zararina yol agacaktir.

ABD’nin diger iilkelere yargt bagisikligi tanimamasi, ABD nin
bu iilkeler nezdinde yargi bagisikligin1 kaybetmesi ihtimalini
beraberinde getirecektir. ABD smir dtesi mevcudiyeti en biiyiik olan
iilkedir. Son on yilda Orta Dogu’da ciddi dlgekte askeri varligr s6z
konusudur. Jasta’daki tanimlar aynen kullanilarak, drone saldirilar vb.
eylemler dolayisiyla ABD’nin sorumluluk davalarina muhatap
kilinmasi gayet olasidir.
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JASTA LAW, TERRITORIALITY and STATE IMMUNITY
PRINCIPLE

Miicahit Ozbek
What is new with JASTA

Justice Against Sponsors of Terrorism Act (JASTA) has been recently
passed by the US Congress and became an applicable law in US. The
United States has had a terrorism exception in the FSIA since 1996.
Section 1605A of FSIA provided that a foreign state shall not be
immune from suits seeking money damages for personal injury or
death caused by certain acts like torture and extrajudicial killing or
material support for such acts by foreign governments. But this
provision is limited to countries designated by the United States as
state sponsors of terrorism (currently Iran, Sudan, and Syria).

Among other things, JASTA amends the Foreign Sovereign
Immunities Act (FSIA) by adding a new terrorism exception that is
not limited to designated state sponsors of terrorism. The new
terrorism exception added by JASTA is not limited to state sponsors
of terrorism. A tort action seeking money damages may be brought
against a foreign state because of international terror acts occurred in
US or of a tortuous act of this state (by its agents) occurring abroad
but creating damage in US.

Territoriality and State Immunity Principle

Lotus case enrolled the very basic principle of international customary
law: principle of territoriality. The first principle of the Lotus case said
that jurisdiction is territorial: A State cannot exercise its jurisdiction
outside its territory unless an international treaty or customary law
permits it to do so.

The second principle of the Lotus case: Within its territory, a State

may exercise its jurisdiction, on any matter, even if there is no specific
rule of international law permitting it to do so. In these instances,
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States have a wide measure of discretion, which is only limited by the
prohibitive rules of international law.

According to territoriality principle, a forum state cannot dipose
jurisdiction outside its territory. When it comes to to national territory,
a forum state meets an other obstacle of international law: state
immunity.

State sovereignty implies two principles: the principle of territorial
jurisdiction of the forum state (this principle demands unlimited
exercise of jurisdiction) and the principle of sovereign equality of
states (two equals cannot rule over each other and means respect for
the sovereignty of other States). State immunity derived from state
sovereignty and the equality of states. Customary international law
inflicts a general requirement that foreign states should not be subject
to suit in foreign state.

According to the principle of foreign state immunity, one State is not
subject to the full force of rules applicable in another State; the
principle bars a national court from adjudicating or enforcing certain
claims against foreign States. Immunity is gained to legal proceedings
against the foreign state itself, its organs and companies, and its
agents.

State immunity, while being forum dependent, has been recognized as
an obligation under customary international law for long time. The
International Law Commission first took the task to identify and
codify state practice on sovereign immunity in 1978. UN adopted the
UN Convention on Jurisdictional Immunities of States and their
Property in 2004. The Convention which is not yet in force, adopts a
restrictive theory of immunity. The restrictive theory is adhered to by
most countries, except for a few countries such as Russia or China.

Generally, commercial activities of states have been the most
significant exception to the rule. However, there has been controversy
over the extent of the application especially in cases where the extent
of damages is greater. In this regard, one of the most recent cases
adjudicated by the 1JC in 2012 is Jurisdictional Immunities of the
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State (Germany v. Italy: Greece intervening). Between 2004 and 2008,
in multiple civil suits, Italian courts found Germany responsible for
crimes against humanity during World War 11, thus ordering Germany
to pay compensation to the Italian victims. Germany brought claim to
the ICJ alleging it was immune to the jurisdiction of Italian courts.
The court declined the argument that there was a “territorial tort
exception” in international customary law that excludes state acts
from jurisdictional immunity if they breach jus cogens norms and held
that the judgments ordering Germany to pay compensation violated
international law.

Does Jasta Fit International Law

The former version of the FSIA can be said fitting into the framework
prescribed by customary law. It provides exceptions for waiver,
commercial activity and insurable personal risk described by
international law. Actually FSIA went beyond the frame given by
international law, it provided no state immunity for money damages
sought for “personal injury or death that was caused by an act of
torture, extrajudicial killing, aircraft sabotage, hostage taking, or the
provision of material support or resources for such an act . . . by an
official, employee, or agent of such foreign state while acting within
the scope of his or her office, employment, or agency.” However, this
exception was limited. It applied only to states designated as a state
sponsor of terrorism at the time of or as a result of the act in question.
Further, for acts occurring in the foreign state concerned, the state was
to be given a “reasonable opportunity to arbitrate the claim in
accordance with the accepted international rules of arbitration.”

With the enactment of Jasta, US adopted a radical exception to
principle of state immunity. Actually United States argued that the
state immunity rule pertains essentially to international comity and
does not constitute truly binding law. U.S. Supreme Court removed
the rule of state immunity from the realm of the legal order in some
decisions. In the leading case of Verlinden B.V. v Central Bank of
Nigeria, the Court stated that the granting of immunity is “a matter of
grace and comity on the part of the United States.” Similar language is
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also found in later decisions. In Altmann, the Supreme Court held
again that the practice of barring suits against foreign governments on
jurisdictional grounds was “a matter of comity.”

This is not a persuasive argument since immunity is derived from the
basic principle of sovereign immunity of states, a proposition that
belongs to the ground axioms of the entire edifice of international law
and is also reflected in Article 2(1) of the UN Charter. States are duty-
bound to respect one another. No member of the international
community is authorized to sit in judgment over another sovereign
member; Accordingly, most writers view jurisdictional immunity of
states as a genuine rule of positive customary law.

In line with these explanations, Jasta is a clear violation of
international law. Hence European Union declared that it considers
Jasta contrary to international law.

Implications of JASTA on US

The key problem with the JASTA is its enforcement. Hence, since the
presumption of immunity would continue to be the prevailing
principle, any court decision in the US would not be recognized in
other countries. As a result, the judgments would be enforceable only
within the US. This will push prudent countries that might be
potentially liable to withdraw their assets and investments from the
US to prevent their seizure causing considerable economic harm to the
us.

If the US limits immunity to other sovereign states it will become
vulnerable to loss of immunity by those same countries. However, we
should not forget that nowadays US is one of the states with the
biggest presence worldwide. First and foremost, in the last decades it
has had a huge military presence and activity in the Middle East.
Under the same definition of terrorism JASTA uses, it is not difficult
to frame some of the actions taken by the US e.g. drone attacks as acts
of terror and make the US government vulnerable to civil claims.
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JASTA: TERORLE MUCADELEDE YENI BiR ASAMA MI,
YOKSA POLITIK BIR OYLAMA MI?

Siira Durmus!

OZET

Bu c¢alisma Amerikan Terdrizmin Sponsorlarina Karsi  Adalet
Yasasi’nin (JASTA)®? ulusal ve uluslararasi diizeydeki muhtemel
sonuclarint gostermeyi amaclamaktadir. Benzer sekilde yeni yasanin
temel hukuk ilkeleri, uluslararasi iligkiler ve toplumdaki etkisine
yonelik tepkiler ele alinmistir. Amerika Birlesik Devletleri’nin sinir
Otesi varligt egemenlik dokunulmazligi ilkesine yapilan yasa
degisiklikleri kapsaminda tartigilmuistir. Suudi Arabistan’in yasaya
kars1 gosterdigi tavir bazi diger llkelerin endise agiklamalariyla
beraber degerlendirilmistir. JASTA Kanunu’nun A.B.D.’de yasayan
Miisliimanlarinin karsilasabilecegi sosyal etkileri ¢alisma sonunda yer
almistir.

Anahtar Kelimeler: JASTA, Egemenlik Dokunulmazligi, Yabanci
Devlet, Terdrizm, Uluslararasi Iliskiler

1. JASTA GENEL OLARAK NEDIiR?

Terorizmin Sponsorlarina Karsi Adalet Yasas1 A.B.D. Kongresi’nden
gecerek federal yargi kanununda yapilan yasa degisikligiyle yabanci
egemenlik dokunulmazlig1 alanini daraltan bir kanundur. Ozel olarak
kisilerin, A.B.D.’de meydana gelen yaralama, 6lim ve mala zarar
verme fiillerine yonelik olarak yabanci devletlere karsi acacaklari
davalarda Amerikan Federal Mahkemelerine yargilama yetkisi
tanimaktadir. Bu fiiller: (1) uluslararas1 terérizm faaliyeti ve (2)
yabanci bir devlet resmi gorevlisinin, temsilcisinin veya c¢aliganinin is

! {stanbul Barosu Avukati.
[21 Justice Against Sponsors of Terrorism Act (JASTA)
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iligkisi ¢ergevesinde herhangi bir yerde isledigi haksiz fiilden dogmus
olabilir.

Yasal metin her ne kadar 11 Eylil saldirilarindan veya Suudi
Arabistan Devleti’nden bahsetmese de, pratikte bu kanun 11 Eyliil
magdurlart ve kurbanlarinin ailelerine Suudi Arabistan Hiikiimeti’'ni
Amerikan mahkemelerinde dava etme imkan1 tanimaktadir. Saldirilart
gerceklestiren ve ugak kaciran 19 kisiden 15’1 Suudi Arabistan
vatandas1 olmakla birlikte, El-Kaide teror orgiitiiniin gergeklestirdigi
bu saldirilarda Suudi Arabistan’in herhangi bir ilgisi veya destegi
oldugu 2001°den bu yana kanitlanmamuistir.

2. ESKi DUZENLEMEDE YAPILAN YASA DEGISiKLiKLERI
NELERDIR?

Normal sartlarda A.B.D. Federal Mahkemeleri yabanci devletlere
kars1 agilan davalari goérme yetkisini haiz degildir. Fakat Yabanci
Egemenlik Dokunulmazligit Kanunul® buna yabanci bir devletin
dokunulmazliktan feragat etmesi veya ticari bir faaliyete girismesi gibi
birkag¢ istisna barindirmaktadir. Yabanci Egemenlik Dokunulmazlig:
Kanunu bir davanin igerigine dogrudan etkide bulunmamakta, daha
cok yabanci devletlerin federal mahkemelerde yargilanabilmesini
saglayan kisitli sayida nedenleri basit olarak ifade etmektedir. JASTA
tam olarak burada devreye girerek Yabanci Egemenlik
Dokunulmazligi Kanunu’nda yapilan yasa degisikligi ile terdrizme
bagli haksiz fiil iddialarin1 da yeni bir dava tiirii olarak eklemektedir.

JASTA vyasa degisikligi ile Yabanci Egemenlik Dokunulmazligi
Kanunu’na ticari olmayan haksiz fiil istisnast getirilmektedir.
Egemenlik dokunulmazlig1 su davalar icin feshedilmektedir: “Yazili
Hukuk ve Teamiil Hukuku’nda yer alan yargisiz infaz, hava tasiti
sabotaj1, rehin alma, terdrizm veya bu gibi eylemlere maddi yardim ve
kaynak saglama veya bu tiir eylemlere katki saglandigi iddia olunan
haksiz fiil iddialarim1 da igererek; A.B.D’de meydana gelen
yaralanma, 6liim, mala zarar gelmesi veya mal kaybindan dogan ve
yabanci bir devlete karst maddi zarar talep edilen davalar ile nerede

Bl Foreign Sovereign Immunities Act (FSIA)
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meydana geldigine bakilmaksizin yabanci bir devletin, veya resmi
gorevlisinin, veya c¢alisaninin is iligkisi ¢ergevesinde kusuruyla veya
haksiz fiiliyle neden oldugu davalar”.

Mevcut yasa degisikligi ile ayrica Terdrle Miicadele Kanunu’ndal®!
yabanci bir devlete, yabanci bir devletin temsilcisine veya resmi
gorevlisine veya calisanina veya yabanci devletin resmi yetkisine
dayanarak veya adli makamlar1 altinda calisan temsilcisine yonelik
davalar1 kisitlayan hiikiim yriirliikten kaldirilmastir.

3. JASTA KANUNU ULUSLARARASI HUKUK ILKELERINi
IHLAL ETMEKTE MIiDIiR?

Uluslararas1 hukukun temel ilkelerinden biri olan Egemenlik
Dokunulmazligi ilkesi bashigi altinda, bir devletin yerel mahkemesi
yabanci bir devlete karsi yargilama faaliyeti yiiriitemez. Bu ilke
devletlerin esitligi ve bagimsizligi gereginden dogmaktadir. Tiim
devletler esit oldugundan biri digeri iizerinde egemenlik giiciinii
kullanamaz. Bunun yanmi sira, devletler yabanci devletlerle olan
ekonomik ve politik iligkilerinden dolay1 yabanci bir devleti kendi
yerel mahkemelerinde dava etmekten geleneksel olarak da
cekinmektedirler.

Bircok iilke ciddi boyutta ticari faaliyet gosterme gibi baz1 6zel
kapsamlarda dokunumazlig: kisitlamayr zimnen kabul etmistir. Fakat
bu istisnalardan (veya baglayici bir anlasma ya da Giivenlik Konseyi
Karar1 aksini diizenliyorsa) ayri olarak, uluslararasi hukuk ¢ok kotii
suc isnatlarma karsi bile dokunulmazligi garanti etmeye devam
etmektedir. Boylelikle iilkelere farkliliklarini ve sorunlarini yabanci
bir lilkenin mahkemesinde c¢ozmektense diplomasi yoluyla ¢dziim
imkani saglanmaktadir.

4. JASTA’NIN A.B.D.’YI RIiSKLIi BIiR KONUMA
KOYACAGINA ILISKIN ENDISELER

41 Anti-Terrorism Act (ATA)
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Egemenlik dokunulmazligi Amerikan hukukunda O6nceden yazilmig
olan kurucu bir yasal kavramdir, yabanci devletlerin yarg: siireglerine
kars1 hukuki bir kalkan gibidir. Bagkan Obama’nin da veto
aciklamasinda belirttigi gibi, JASTA ne Amerikan halkin1 teror
saldirilarindan koruyacak ne de devletin bu saldirilara karst verdigi
miicadelenin etkisini artiracaktir. Dis politika uzmanlar1 da bagka
iilkelerde benzer kanunlarin kabul edilmesi halinde bu kanunun
A.B.D’ne istenmeyen zararlar verebilecegi konusunda uyarilarda
bulunmuslardir. A.B.D. biiyiik 6l¢iideki diplomatlari, askeri personeli
ve istihbarat personeli ile sinir 6tesi operasyon yiiriiten tilkeler i¢inde
en genis varliga sahiptir.

Yabanct hiikiimetlere Amerikan mahkemelerinde dokunulmazlik
saglanmasinin en 6nemli nedenlerinden biri de Yiiksek Mahkeme’nin
de ifade ettigi gibi karsilikli c¢ikar iliskisidir. A.B.D. diger devletlere
kars1 dokunulmazligi daralttigi taktirde buna karsilik olarak kendi
dokunulmazliginin da iilke disinda azalmasina neden olacaktir.

Halihazirda Arap Projesi isimli lobi grubu, 2003 yilinda Saddam
Hiiseyin’in devrilmesi siirecini izleyen Amerikan isgali sirasinda
meydana gelen ihlaller sonucu Amerikan Hiikiimeti’nden tazminat
talep edilebilmesi icin Irak Hiikiimeti’nden yasa hazirlamasini
istemektedir. Ayrica Israil’e yapilan Amerikan finansal ve maddi
desteginin Bati1 Seria’daki 6liim ve ortadan kaybolmalarda kullanilip
kullanilmadiginin yabanci mahkemelerde dava edilebilmesi de
tartisma konusu olabilecektir. Muhtemel dava talepleri burada
bitmeyecek A.B.D.’nin El- Kaide ve ISID’e yonelik yiiriittiigii
operasyonlarin hukukiligi, 6zellikle sivillerin zarar gérmesine neden
olanlarin uluslararas1 insancil hukuku ihlal ettigi tartigmalar
yogunlasabilecektir.

5. DUNYADAN TEPKIiLER

5.1. AVRUPA BiRLiGi YASAKOYUCULARI’nin TEPKILERI

Miittefik iilkelerden gelen endise agiklamalari Baskan Obama’nin
JASTA tasarisin1 veto etmesindeki 6nemli nedenlerden biri olmustur.
Mahkemeler miittefik {lkelerin A.B.D.’de teror saldirilarina
karnistigima dair en kiiciik su¢lamay1 bile degerlendirebilecek bu da
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yabanci bir iilkeye yonelik yargilama ve genis kapsamli sorusturma
yapilmasinin kapisini agacaktir.

Birlesik Krallik istihbarat ve giivenlik birimleri MI6 ve MI5 yasanin
gecmesi halinde bunun Amerikan avukatlar tarafindan Ingiliz kokenli
bir radikalin A.B.D. hedeflerine yonelik bir saldirtya bulastiginin
ispatlanmaya calisilmas1 halinde kendilerini zor duruma diisiirecegi
konusunda endiselerini dile getirmislerdir. Hollanda Parlementosu
benzer endiselerle JASTA’nin Hollanda Egemenligi’ne kars1 kanunu
dayanagi olmayan bir ihlal olabilecegini ve astronomik zararlarla
sonuclanabilecegi uyarisinda bulunmustur. Ayni sekilde Fransiz
Parlementer Pierre Lellouche JASTA nin uluslararas1 hukukta politik
sonuclar doguran degisimlere neden olabilecegini sdylemis, Ornek
olarak kendisinin Fransiz vatandaglarinin A.B.D.’ni dava etmesi
imkani tanityan benzer bir yasanin takipgisi olabilecegini belirtmistir.

5.2. SUUDi ARABISTAN’IN TEPKILERI

Riyad Washington'm Orta Dogu’da uzun siiredir devam eden en
onemli miittefiklerinden biridir ve A.B.D. Onderliginde Irak ve
Suriye’de ISID militanlarim1  vuran koalisyon giiclerinde yer
almaktadir. JASTA ile ilgili olarak endise verici olan bir mahkemenin
verecegi karardan ziyade yargilama siirecinin kendisidir. Kanun
Amerikan Kongresi’nin Suudi Arabistan hakkindaki goriislerini agiga
cikarmakta ve kamu algisinda Suudi Hiikiimeti’ni  terdrle
bagdastirmaktadir. 11 Eyliil magdurlarinin aileleri daha 6nce Suudi
Kraliyet ailesi iiyelerini, Suudi bankalar1 ve hayir kuruluslarmi El-
Kaide’ye finansal destek sagladiklart iddias1 ile dava etmeyi
denemislerdir. Bu c¢abalar Yabanci Egemenlik Dokunulmazligi
Yasas’'nin  yabanci  devletlere = Amerikan = mahkemelerinde
dokunulmazlik saglamasi sayesinde genis 6l¢iide engellemistir.

Suudi Hiikiimeti, A.B.D.’nin JASTA Kanunu'nu geg¢irmesinin
uluslararasi topluma yonelik biiyiik bir endise kaynagini oldugunu dile
getirmistir. Uluslararas1 iligkilerin devletlerin esitligi ve egemenlik
dokunulmazlig1 ilkesine dayandigi, bu ilkenin zayiflatilmasinin
A.B.D.’ni de kapsayarak tiim iilkeleri olumsuz etkileyecegini ifade
edilmistir. Suudi Arabistan’in, Kongre’nin Amerikan mahkemelerine
11 Eylil 2001 saldirilarinda herhangi bir rolii olup olmadigi
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konusunda Suudi Arabistan hiikiimetini yargilama yetkisi veren
kanunu gecirmesi halinde A.B.D.’deki milyarlarca dolarlik yatirimini
¢ekme uyarisinda bulundugu iddia edilmistir.

6. 11 EYLUL SALDIRILARINDAN SONRA A.B.D.’deki
MUSLUMANLARIN DURUMU

Yasanan bu gelismeler ile A.B.D.’deki Miisliimanlar hakli olarak
gelecekleri hakkinda kaygi duymaktadirlar. Onlarca Miisliiman Diinya
Ticaret Merkezi’ne yapilan terér saldirisinda hayatin1 kaybederken,
diger Miisliimanlarsa Amerika genelinde siipheli konumuna
diismiistiiler. Miisliimanlar hala olagan dis1 sorgulama siireclerine
maruz kalirken, bilim adamlar1 200.000 ila 500.000 Miisliimanin bu
siiregten etkilendigi tahmininde bulunmaktadir. Rakamlara gore
18.000’in iizerinde Miisliman smir dist edilmis ve 15.000°den fazla
Miisliiman gozaltina alinmis veya tutuklanmistir.

Pakistan asilli Amerikan vatandasi doktor Muhammed Salman
Hamdani insanlara yardim ederken, c¢oken kuleler altinda kalarak
O0lmiis ve kahraman olarak onurlandirilmadan 6nce 5 ay boyunca
saldiry1 gergeklestiren terdristlerden biri oldugundan siiphe edilmistir.
Hamdani’nin hayata kahramanca veda edisi karsisinda terdr siiphelisi
olarak gosterilmesi A.B.D.’de yasayan Miislimanlarin durumunu da
adeta gozler oniine sermektedir.

Yakin zamanda yapilan bir ¢alismaya gore Miisliman Amerikali
uzmanlar 11 Eylil saldirilarindan bu yana %10 oraninda maas
indiriminin magduru olmuslardir. Ise alimlarda Miisliimanlar genel
olarak en son tercih edilirken, isten c¢ikarmalarda ilk sirada yer
almaktadirlar. Adalet Dairesi Denetleme Miifettisi’nel®  gore
Miislimanlar ~ gdzaltindayken olaganiistii  yasal ve yasadisi
muamelelere maruz kalmislardir. Federal Sorusturma Biirosu’na [
gore 11 Eyliil’den bu yana Miisliiman karsit1 sOylemler artmis, ayni
sekilde nefret suclar1 2001 dncesine gore 5 kat artis gostermistir.

B8] Inspector General of the Justice Department
161 Federal Bureau of Investigation
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7. SONUC

Yabanci Egemenlik Dokunulmazligi Kanunu’nda yapilan yasa
degisikligi ile JASTA A.B.D. mahkemelerine, faaliyetlerinin A.B.D.
sinirlart igerisinde terdrizmle iligkili zararlar dogurdugu suglamalari
karsisinda yabanci hiikiimetleri yargilama yetkisi vermektedir. Bu
yetkinin taninmasi uluslararasi iligkileri derinden tehdit etmekle
beraber bir¢ok iilkenin de kanun heniiz taslak agamasindayken karsi
cikmalart ve endiselerini dile getirmelerinde yatan neden olarak
karsimiza ¢ikmaktadir.

A.B.D. biyiik Oolgiideki smir o6tesi varhigi ile Egemenlik
Dokunulmazligr ilkesinden en ¢ok faydalanan iilke konumundadir.
Diger tilkelerin benzer kanunlar yapmalari halinde, JASTA Amerikan
Hiiklimeti i¢in de istenmeyen sonuglar dogurabilecektir.

En biiyiik Miisliiman {ilkelerden birinin kamu algisinda terdrizmle
iligkilendirilmesi iilkenin kutuplagmasina neden olabilecek; 11
Eylil’iin kendisinin ve de sonrasindaki siirecin magdurlari olan
Miisliman topluma yonelik tacizlerde artig yasanabilecektir. JASTA
islamofobiyi destekleyen ¢evrelerce kolaylikla kullanilabilecek ve
hem Amerika’daki hem de tiim diinyadaki Miisliimanlarin olumsuz
etkilenmesi sonucunu dogurabilecektir.

Ter6rizm bugiin tiim diinyanin maruz kaldig: uluslararasi bir tehdittir.
Yeni tartismalar ve uluslararasi ilkelerin gelistirilmesi terérle etkin bir
miicadele i¢in gerekli olup, bunun yontemi uluslararasi diplomasiden
gecmektedir. Fakat terorist eylemleri belli bir iilkenin iistiine yikmakla
JASTA bu anlamda ne suglular1 adalete getirmeye katki saglayacak ne
de terorle miicadelenin etkinligini artiracaktir. Yabanci bir hiikiimetin
0zel Amerikan mahkemeleri Oniinde yargilanmasi barisa ve ¢oziime
hizmet etmeyecek, politik bir oylama ve hukukun siyasilestirilmesinin
Otesine gecemeyecektir.

75



76



JASTA: NEW COUNTER-TERRORISM OR A POLITICAL
VOTE?
Siira Durmus!

ABSTRACT

This paper aims to show the possible consequences of JASTA in
national and international level. Similarly, it analyzes the reactions
about the basic law principles, the international relations and the
society. U.S.’s international presence is discussed in accordance with
the new amendments to the foreign sovereign immunity principle.
Saudi Arabia’s standing against the bill is mentioned along with the
concern of some other countries. JASTA’s social impacts that
American Muslims would face are tried to be described.

Keywords: JASTA, Sovereign Immunity, Foreign State, Terrorism,
International Relations.

1. WHAT IS JASTA GENERALLY?

The Justice Against Sponsors of Terrorism Act (JASTA) is a law
passed by the United States Congress that amends the federal judicial
code to narrow the scope of foreign sovereign immunity. Specifically,
it authorizes federal court jurisdiction over a civil claim against a
foreign state for physical injury to a person or property or death that
occurs inside the United States as a result of: (1) an act of
international terrorism, and (2) a tort committed anywhere by an
official, agent, or employee of a foreign state acting within the scope
of employment.

Its legal text doesn’t mention 9/11 attacks or Saudi Arabia but in
practice it would potentially allow the Saudi Government to be sued in
American courts by the survivors and families of the victims. Fifteen
of the nineteen hijackers on 9/11 were Saudi citizens. But no official

1 Atorney at law, Istanbul Bar Assocation.
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Saudi complicity in the al-Qaeda attacks has been proven since 2001,
and Saudi Arabia has never been formally implicated.

2. HOW DOES IT AMEND THE PREVIOUS LAW?

Normally, United States federal courts are not permitted to hear any
lawsuits against foreign governments; the Foreign Sovereign
Immunities Act(FSIA), however, carves out a few exceptions, such as
when a foreign state has waived immunity, or when a foreign state
engages in a commercial activity. The FSIA has no direct bearing on
the content of any lawsuit, but rather, simply articulates a few narrow
instances in which lawsuits against foreign countries may proceed in
federal court. That’s where JASTA comes in. It amends the FSIA to
include one more kind of lawsuit, tort claims related to terrorism.

It amends the non-commercial tort exception to the FSIA to abrogate
sovereign immunity in tort suits ““ in which money damages are sought
against a foreign state arising out of physical injury or death, or
damage to or loss of property, occurring in the United States and
caused by the tortious act or omission of that foreign state or of any
official or employee of that foreign state while acting within the scope
of the office or employment of the official or employee (regardless of
where the underlying tortious act or omission occurs), including any
statutory or common law tort claim arising out of an act of
extrajudicial killing, aircraft sabotage, hostage taking, terrorism, or the
provision of material support or resources for such an act, or any
claim for contribution or indemnity relating to a claim arising out of
such an act ”.

It also amends the Anti-Terrorism Act (ATA) to repeal the prohibition
on suits against “a foreign state, an agency of a foreign state, or an
officer or employee of a foreign state or an agency thereof acting
within his or her official capacity or under color of legal authority.”

3. DOES IT VIOLATE BASIC INTERNATIONAL
PRINCIPLES?
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Under the principle of sovereign immunity, a domestic court may not
exercise jurisdiction over a foreign nation. It is a fundamental tenet of
international law. This principle stems from the fundamental equality
and independence of states. Because all nations are considered equal,
one nation can not exercise its sovereign power over another.
Furthermore, states traditionally have hesitated to sue foreign
countries in their domestic courts to avoid damaging their economic
and political ties with those foreign nations.

Many nations have tacitly agreed to limit immunity in specified
contexts, such as when they engage in certain commercial activities.
But apart from those exceptions (or where a binding treaty or Security
Council resolution otherwise dictates), international law continues to
guarantee immunity, even for alleged egregious crimes. It allows
countries to resolve their differences through diplomacy and not
through the courts in one country or the other.

4. CONCERNS THAT JASTA WOULD PUT THE U.S. AT RISK

Sovereign immunity is a foundational legal concept in American law
that predates America itself, it is a legal barrier for foreign judicial
proceedings. As President Obama pointed out in his veto statement,
JASTA would neither protect Americans from terrorist attacks nor
improve the effectiveness of American response to such attacks.
Foreign policy experts also warned that this law unintentionally could
harm US if other countries pass similar laws. Since the U.S. has a
larger international presence than any other country along with the
largest number of diplomats, military personnel and intelligence
officers operating overseas.

One important reason for granting immunity to foreign governments
in American courts is, as the Supreme Court once explained,
“reciprocal self-interest.” If the United States reduces the immunity it
accords to other nations, it exposes itself to an equivalent reduction in
its own immunity abroad.

The lobbyist group Arab Project in Iraq has already asked the Iraqi
government to prepare a lawsuit seeking full compensation from the
United States over “ violations by the US forces following the US
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invasion that saw the toppling of late President Saddam Hussein in
2003 7. American financial and material support to Israel that is
alleged to result in displacements or killings in the West Bank could
result in a lawsuit abroad for aiding and abetting terrorism The
lawsuits would not end there. American airstrikes against Al Qaeda
and associates, and against the Islamic State, are legally controversial
abroad. Many see the targeting practices of the United States,
especially those that result in civilian casualties, as a violation of
important norms of international humanitarian law.

5. REACTIONS FROM THE WORLD

5.1. EU Lawmakers’ Reaction to the Act

One of the reasons for President Obama to veto the bill was that some
of the ally and partner countries delivered their serious concerns about
the bill. The courts could potentially consider even minimal
allegations accusing U.S. allies or partners of complicity in a
particular terrorist attack in the United States to be sufficient to open
the door to litigation and wide-ranging discovery against a foreign
country, for example, the country where an individual who later
committed a terrorist act traveled from or became radicalized.

Britain’s intelligence and security agencies, MI6 and MI5 raised their
voice in concerning that “the implications of the proposed legislation,
as it could make them vulnerable to hostile lawsuits by American
lawyers attempting to prove that British-based jihadists have been
involved in terror plots against U.S. targets’’. The Dutch parliament
wrote to House lawmakers warning that it considers JASTA to be a
“gross and unwarranted breach of Dutch sovereignty” that could result
in “astronomical damages.” Likewise, French Parliamentarian Pierre
Lellouche cautioned that JASTA would “cause a legal revolution in
international law with major political consequences,” and that as one
example of those consequences, he would pursue legislation that
would permit French citizens to sue the United States.

5.2. Saudi Arabia’s Reaction to the Act
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Riyadh is one of Washington's longest-standing and most important
allies in the Middle East and part of a US-led coalition fighting ISIS
militants in lraq and Syria. The worrying thing about JASTA is not
the verdict of a trial but the process itself. It uncovers the opinions of
the Congress about Saudi Arabia. In the public perception this new
law puts the Kingdom in a position affiliated with terrorism. Families
of the September 11 victims have used the courts to try to hold
members of the Saudi royal family, Saudi banks and charities liable
because of what the plaintiffs charged was Saudi financial support for
terrorism. These efforts have largely been stymied, in part because of
FSIA that gives foreign nations some immunity from lawsuits in
American courts.

The Saudi Cabinet said that the United States passing JASTA is of
great concern to the international community, as international
relations are based on the principle of equality and sovereign
immunity. It added that a weakened sovereign immunity would
negatively affect all countries, including the United States. Saudi
Arabia told the Obama administration and members of Congress that
it will sell off hundreds of billions of dollars’ worth of American
assets held by the Kingdom if Congress passes a bill that would allow
the Saudi government to be held responsible in American courts for
any role in the September. 11 attacks.

6. MUSLIMS IN THE U.S. AFTER 9/11

The American Muslims are worried about their future. While dozens
of Muslims died in the World Trade Center, other Muslims were the
suspects across America. Muslims have been subjected to an
extremely intrusive interrogation process. Scholars estimate that
200.000 to 500.000 Muslims have been affected by this process. Over
18.000 Muslims have been deported. More than 15.000 Muslims have
been detained or arrested. The heroic death of Mohammad Salman
Hamdani highlights the dilemma of Muslims. He was a young Muslim
medic who rushed to help and died under collapsing towers but was
publicly suspected of being a terrorist until five months later, when he
was honored as a hero.
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A recent study noted that Muslim American professionals suffered a
10 percent wage reduction since 9/11. In terms of employment,
Muslims are the last to be hired and the first to be fired.

According to the Inspector General of the Justice Department, Muslim
prisoners are subjected to extra ordinary legal and illegal treatment
while in detention.
The level of anti-Muslim rhetoric is growing in quantum leaps since
9/11. Anti-Muslim hate crimes are approximately five times more
frequent than they were before 2001, according to the FBI.

7. CONCLUSION

By amending the Foreign Sovereign Immunities Act, JASTA
authorizes the U.S. courts to judge foreign governments based on
allegations that such foreign governments' actions abroad made them
responsible for terrorism-related injuries on U.S. soil. This threatenes
international relations that’s why many countries disapproved the act
and raised their concerns.

U.S. is the country that benefits the sovereign immunity most with its
largest international presence more than any other country. JASTA
could have indirect consequences for the U.S. if other countries pass
similar laws.

Affiliating one of the biggest Muslim countries with terrorism in the
public perception would make the country polarized and intensify the
harassments against the Islamic community who are already the
victims of both the 9/11 attacks and the afterwards. Since the JASTA
could easily be used to promote Islamophobia, it would affect the
American society and Muslims around the world.

Terrorism is an international threat that entire world faces today. New
discussions and developments of international principles are necessary
through international diplomacy. But JASTA neither helps to bring the
perpetrators to the justice nor improves the effectiveness of counter-
terrorism by pinning the actions of terrorists on one state. Trying to
hold a foreign government accountable before American private
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courts is politically motivated than serving peace or solution and
would cause the law to be politicized.
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ABD STANDARTLARININ VE ULUSLARARASI HUKUK
KURALLARININ iHLAL EDiHLMESiNiN TEKRAR EDEN BiR
ORNEGI: JASTA

Dog. Dr. Aissa Maiza!
GIRIS:

JASTA’nin tarihsel kokenleri 11 Eyliil olaylar1 sonrasinda
ABD Kongresi'nin kuvvet kullanimmi yetkilendiren kanunla
Bagkan’a 11 Eyliil’de gerceklesen saldirilar1 planlayan, bunlara izin
veren ve yardim eden devletlere, orgiitlere ve kisilere karsi gerekli ve
uygun kuvveti kullanma yetkisi vermesine dayanmaktadir. ABD
yonetimi bu yetkiye dayanarak Afganistan’dan baslayan oradan Irak’a
uzanan savaslar baslatmistir ve Pakistan ve Yemen’de insansiz hava
araci saldirilari yliritmistiir.

Kongre’nin 11 Eylil olaylarini arastirmak i¢in olusturdugu
Sorusturma Komisyonu 567 sayfalik bir rapor yaymlamistir ve bu
raporun 27 sayfasit devletin sirlar1 ve gizli dosyalar1 arasina dahil
edildigi i¢in yaymlanmamugtir.

O donem Bush yonetimi 28 sayfanin igeriginin yaymlanmasini
teror faaliyetlerine dahil oldugundan siiphelenilen kisiler hakkinda
istihbarat toplanmasimi zayiflatacagi gerekcesine dayandirmastir.
Ancak bu yasaklama, 28 sayfanin igerigi hakkinda bazi siiphelere ve
dedikodulara sebebiyet vermistir.

Daha sonra Obama yonetimi iktidara geldiginde ayn1 yaklasimi
ve uygulamay: siirdiirerek bu sayfalarin gizliligini korumustur. Bu
tutum Suudi Arabistan’in da dahil oldugu bircok devletin baglantili
oldugu hakkinda siipheler yaratarak durumun kétiiye kullanilmasina
sebep olmustur.

! Cezayir Djelfa Universitesi Hukuk Fakiiltesi Ogretim iiyesi
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Demokratik senatdr Jack Schumer ve Cumbhuriyet¢i Senator
John Cornyn’in girisimiyle “Terore destek verenlere karsi adalet”
basligiyla bir kanun tasarist hazirlanmistir.

Suudi Arabistan’1t dava etmekten daha genis kapsamli olan
kanunu ABD Baskam1 Barack Obama veto etmistir.2 ABD
Anayasasina gore kisiler, organlar ya da yabanci devletlerden, eger
bunlarin eylemleri dogrudan ya da dolayli olarak ABD’ye karsi
yonelmis teror eylemlerine dahil olan kisilere ya da yabanci orgiitlere
destek oluyorsa tazminat istenebilir.?

Obama bu tasar1 kanunu bir hata olarak nitelemis ve ABD’nin
milli giivenligine ¢ok ciddi etkilerinin olacagini belirtmistir. ABD
resmi gorevlilerine veya ABD’de askeri lojistik ya da egitim alan
yabanci gruplarin eylemlerini yiiriiten kisilere kars1 dava acilabilir. Bu
da terorle ve diger meselelerle miicadelede yabanci miittefiklerle
calismalara zarar vermektedir. 97 {iye Obama’nin vetosunu
Senato’daki tek bir oy karsiliginda etkisiz kilmayr desteklerken,
Temsilciler Meclisi’ndeki 348 iiye 77 iiyeye karsilik vetoyu etkisiz
kilmugtir.*

9 Eyliil 2016 tarihli bu kanun, 11 Eylil 2001 saldirilarinin
magdurlariin ailelerine 6zellikle Suudi Arabistan olmak iizere bu
saldirilarin arasinda olduguna inandiklar1 yaanci devletlerden tazminat
isteme ve bu tazminatin miktarini belirleme yetkisi vermektedir.

15 Suudi Arabistan vatandasinin bu 3000 kisinin etkilendigi
saldirtya dahil olmasi dolayisiyla bu saldirilardan kurtulan veya

2 Fakat bu Suudi Arabistan ve birgok prenslik tarafindan belirtilmesine ragmen, 11 Eyliil
magdur ve kurbanlarina milyarlarca dolar tazminat konusunda, Amerikan mahkemeleri
beraat verdi ama tazminat 1srar1 devam etmektedir. Dikkat ¢ekici bir husus olarak, Prens
Saud al-Faisal tarafindan birgok defa dile getirildigi lizere, 28 sayfalik 11 Eyliil saldirisina

dair gizli sorugturma dosyasinin dagitimi i¢in ¢agrida bulunmaktadir.
3 Jasta md. 2 (b).

4 Obama baskanlig1 doneminde 9 kez veto yetkisini kullanmis ve higbiri reddedilmemistir.

Jasta bu bakimdan bir ilktir.
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magdur olanlarin ailelerine ABD fiilkesinde ger¢eklesen saldirilara
dahil olan devletlerin hiikiimetlerinin sorusturulmasin1 engelleyen
devletlerin yargi bagisikligr ilkesini kaldirarak dava agma yetkisi
vermektedir.

Bu kanun yabanci devletlerin yargi muafiyetini kaldirarak °
terore destek veren iilke olarak tasnif edilmeyen yabanci
hiikiimetlerin® ABD mahkemelerinde kovusturulmasini saglamaktadir.
Bu ilke ¢ok uzun zaman once ABD kuvvetlerini ve askerlerini
korumak i¢in evrensel yargilama yetkisinin ve devletlerin egemen
esitliginin ihlali olan ve uluslararasi hukuk kurallarina zarar veren
ilkenin ortadan kaldirilmasi riskini tastyan bu kanun bu makalede
acgiklanacaktir.

Ik Konu: Bagisikhigin Istismar Edilmesi ABD’nin Cifte Standart
Politikalarinin Yeniden Dirilisi

JASTA kanunu sugun islendigi yerden ve magdurun’ ya da
suclunun vatandasligindan bagimsiz olarak belirli suglarda evrensel
yargilama yetkisinin bir tezahiiriidiir. Bu belirli suclar sucun agirligi
ve uluslararas1 topluma verdigi zarara gore uluslararasi anlagmalarla
ve prensiplerle belirlenmistir.® Bu devletleri baglamaktadir ve i

® Bagisiklik genel anlamu ile, uluslararasi ve ulusal hukuklar tarafindan taninan ayricaliktir.
Karine olarak, devlet bagisikligindan yararlanacak gorevlilere taninir ve bu kisiler yargiya
iliskin konularda devlet otoritesinin yaptirim ve kurallarina tabi olmazlar. Ammar Talib
Mahmoud slave, Irrelevance of immunity before the International Criminal Court, the Arab

Renaissance Publishing House, Egypt, 2014, p. 23.

® Her ne kadar Temyiz Mahkemesi, “Suudi Arabistan Kralligi” davasinda yargi
bagisikliginin bir istisnas1 olmadigina hitkkmetmisse de, Baskan Obama doéneminde Mayis

2009’un sonlarma dogru Yiiksek Mahkeme davayi reddetmistir.

7 Abdul Rahman Mohammad, the crimes during the Israeli aggression on Gaza Strip
(27/12/2008-18/01/2009), in accordance with the Rome Statute of the International
Criminal Court in The Hague - legal study., Al-zaitona center for studies and consultations,

Beirut, Lebanon, 2011, p. 113.
8 Mohammad Lutfi, mechanisms for the prosecution in the scope of the criminal law
and international humanitarian law, Dar es Salaam thought and law, Egypt, 2006, p.
205
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hukuklarinda bu suglular1 kovusturmak i¢in yasal diizenlemeler
yapmigladir. ABD bu ilke ve yargilama usullerini Jasta’y1r kabul
ederken uygulamis midir?

Ilk olarak: Bu Kanun ABD ordusunun bagisikligiyla
uyumsuzdur. Bir sugun failinin belirli 6zelliklerinin varligi olmasi
mesela Devlet Bagkani ya da diger yiiksek diizeyde bir kamu gorevlisi
olmast gibi veya uluslararasi veya ulusal bagisik olmasi, savas
suclarindan bagisiklik vermez ve Devlet Baskani’na ya da diger
gorevlilere bu gorevin yerine getirilmesinden devletlerin egemen
esitligi  ilkesine dayanarak bagisiklik veren bu teamiiliin
uygulanmamasi i¢in bir sebep de sayillmaz.

1998°de 02/14/2002 tarihli “Laurent Kabila’s” davasinda
Uluslararas1 Adalet Divam1 Belgika’ya karsi Kongo Cumbhuriyeti
Kongo Disisleri Bakani’nin bagisikligin kaldirmay: reddetmistir. °

Uluslararas1  Ceza  Mahkemeleri  sistemi  bagisiklig
kaldirmamaktadir ancak sunu Onemle belirtmek gerekir ki,
Uluslararas1 Adalet Divam Statiisii’niin 27. Maddesi’nde bagisikligin
dava elemeyecegini garanti altina alirken, madde 98 Uluslararas1 Ceza
Mahkemesi’nin kisinin ikamet ettigi devletten talep eder. °

Ikinci olarak: ABD yargi bagisikligina iliskin sézlesmelere en
cok taraf olan Devletlerden biridir. En 6ne ¢ikan yargi bagisiklig
konusuyla  karsilasilan  uluslararas1  problemler  bagisiklik
sozlesmeleridir. Ayrimcilik yasagr ya da soykirim suglart ya da
insanlia karst suglar ya da Uluslararasi Ceza Mahkemesi’nin yargi
yetkisine giren insanlik ve savas suglarindan suglanan ABD
vatandaglarin1 smir dis1 etmez ya da gondermez ve hatta bunlar

® Mazen Lillo land, the trial of the chairpersons in international criminal law, modern
institution Book Fair, Lebanon, 2011, p. 73, 74
10 Mazen Lillo occupied, op. cit.p. 229.
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hakkinda sorusturma yapmak icin yeterli kanit bile olsa sorusturma
acilmasina vermez.*!

ABD bu tiir anlagmalari imzalamay1 hep bir tehdit olarak
gormiistiir. ABD, gerek Ikili Dokunulmazlik Anlasmalar1 vasitasiyla;
gerek UCM'yi destekleyen miittefiklere askeri ve ekonomik
yaptirimlar 6ngéren yasalar ¢ikarmistir.'? 8 Aralik 2004’te ABD’nin
bu anlasmalar1 imzalamasi igin israr eden devletlerden ekonomik
yardimlarini ¢ekecegini ilan etmistir.

Roma Statiisiinii imzalamak i¢in belirlenen siirenin son giinii
ABD bazi engeller koymustur, ancak bunu imzalanin amaci bir
taahhiit ya da daha sonra onaylamak degildir, daha ziyade ABD
Bagkani Clinton’1n ilan ettigi lizere, bunu imzalamanin anlamt:

“Bu Stati’yii imzalamamiz onun icerdigi belirsizlikle ilgili
endiselerimizi biraktigimiz anlamima gelmemektedir. Ve bu Statii
uyarinca kurulmasi gerceklesecek Mahkeme’nin yargi yetkisi sadece
Statii’yli onaylayan devletlerin vatandaslarim1  kapsar. Biz
Mahkeme’nin gelisimini etkileyecek bir pozisyondayiz. Eger
imzalamasaydik bu pozisyonumuz olmazdi.”

ABBD tarihsel olarak daimi bir ceza mahkemesi kurma fikrine
hicbir zaman karsi gelmemistirr. BM Giivenlik Konseyi’nin
kontroliinde saglanan bir daimi ceza mahkemesini kaul etmistir. ABD
Bagkant Goerge Bush, 2 Agustos 2002°de Amerikan Kamu
Gorevlilerinin Korunmasina Dair Kanunu(ASPA) kabul etmistir. Bu
Kanun ABD askeri birliklerini Birlesmis Milletler Baris Giicli’ne
katilmalarin1 azaltan ve Uluslararas1 Ceza Mahkemesi ile isbirligi
icerisinde olmaktan yoksun birakmaktadir.

ABD, BM giivenlik konseyi kararlarinin uygulanmasini
engellemek i¢in 150°den fazla kez veto etmistir ve bu veto yetkisini
Israil’e kars1 herhangi bir kinamaya kars1 kullanmakla tehdit etmistir.

11 Magzen Lillo land, himself, p. 91
12 Mazen Lillo land, himself, p. 91.
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13 Ayrica ABD Dogu Avrupa iilkelerine ekonomik yardim saglayan
programlarla baghdir. Onlarin BM’deki gorevlerinin - kapsami
ABD’nin Israil hakkindaki politikasina hizmet etmektedir.'*

ABD’nin yasal boyalarla saklamaya c¢alistigt bu gergekei
ayricaliklar. Uluslararas1 Ceza Mahkemesi’nin Statiisii’nii imzalayan
ve sonra da ABD’nin kamuoyu goriisii, kontrolii ya da denetimi
olmadan ondan vazgegmek Onur S6zlesmesi’ne uygun degildir.

Yukarida bahsedilen ve orduya hizmet eden ABD
vatandaglarin1 ve personelini korumak igin c¢ikarilan kanunlardan
sonra, ABD ¢ok sayidaki devletle ikili anlasma yapma talebinde
bulunmustur. Zira, UCM’nin Statiisii’niin 91. Maddesine gére ABD
vatandaglarini UCM’ye gondermek ve orada yargilanmalarini
engellemek amaciyla ve Mahkeme’nin yargi yetkisi dahiline giren
suclari igleyenleri ABD’de yargilamak i¢in bu talepte bulunmustur.

Uciincii olarak; JASTA nin hiikiimleri devletlerin yarg1 bagisikligia
aykiridir

JASTA’nin hiikiimleri yargilama gérevi yapanlarin sorumlulugunu
dgurmaktadir.

A) Doktrinde yargilama gorevinde bulunan Kkisiler sunlardir:

“Belirli bir amac1 gergeklestirmek icin bagimsiz ekonomik ve yasal
yetkileri bulunan ve durugma yapma yetkisi olan ve sivillere hukuk
devletine aykir1 davranislarindan 6tiirli hesap sorma yetkisi bulunan ve
bu amaci gerceklestirmek icin bu kapsamda bagimsiz yasal kisilik
taninan bir grup kisidir.”

Bu doktrin iki ydnden elestirilmektedir. Anglo-Amerikan
diisiincesinde bu kisilerin cezai sorumlugu bulunmaktadir. Kita

13 Freiga said Mohammed Hisham, op. cit.p. 596.
14 Minister of Petroleum Sameh Khalil Al-wadia, ibid, p. 212.
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Avrupast goriigsiinde ise bu kisiler cezai sorumluluktan muaftirlar;
bagisik tutulmuslardir.

Kita Avrupasi yaklasimina gore; yargilama gorevi yapan
kisiler suni yasal kisilerdir ve dogasi geregi normal insan
sayllmamalidir. Dolayistyla irade hakki bu kisinin hukuki ya da cezai
sorumlulugundan bagimsiz olarak bu kurgu kisiye aktarilamaz.
Uluslararasi hukuk kurallar1 intikam almaya cevaz vermez.'®

B) Uluslararas1 Hukukta

Birlesmis Milletler’in 2004 tarihli Devletlerin ve Devlet
Miilklerinin Yargi Bagisikligima Dair Sozlesmesi, bir uluslararasi
teamiil hukuku kurali olarak®, bir devletin mahkemelerinden diger bir
devleti ve miilklerini bagisik tutmak i¢in uygulanmaktadir?’.

So6zlesme’nin 3. Maddesi, bu s6zlesmeden etkilenmemesi i¢in
diizenlenmis ayricalik ve bagisikliklart icermektedir. Buna gore;

Diplomatik gorevler veya konsoloslukla ilgili vazifeler, veya
0zel gorevler, ya da uluslararasi organizasyonlarla ilgili
gorevler, uluslararasi organizasyonlarin veya konferanslarin
organlarinin delegasyonlar1 ve bunlarla iliskili kisiler.

- Kisisel kapasiteleri 6l¢iisiinde devlet bagkanlari.

Bu sozlesme, devlet tarafindan kullanilan veya sahip olunan
ucabilen araglar bakimindan uluslararasi hukuk nezdinde devletin
bagisikliklarini ortadan kaldirmaz.

Bu sozlesme ayrica kendisi veya miilkii bakimindan baska bir
devletin yargisindan muaf oldugunu, sézlesmedeki diizenlemelerle
bagli oldugunu, bu amacla bagka bir devletin de kendi

15 United Nations General Assembly resolution 59/38 of 2 December 2004
16 United Nations General Assembly resolution 59/38 of 2 December 2004
17 Article 1 of the United Nations Convention on the jurisdictional immunities of States and
their property for the year 2004.
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mahkemelerinden bagisik oldugunu, kendi mahkemelerinde bir diger
devletin bagisikliga sahip olup olmadigina karar vermeye yetkili
olmadigini teyit eder'®.

Bu sozlesme ilaveten, bir devletteki yiiriirliik tarihinden 6nce,
devletin veya miilklerinin bagisikliklarma dair herhangi bir sorunda
uygulanmaz?®.

Jasta Yasasi, Sozlesme ile celismektedir: S6zlesme’nin agik
diizenlemesine ragmen, Amerika Birlesik Devletleri Jasta Yasast ile,
“Yabanci hicbir iilke,

1. Birlesik Devletler’de  gergeklesen  uluslararast  terdr
faaliyetlerinden ,

2. Yabanci bir devlet veya memuru veya calisani ya da ajani
tarafindan ve gorevi sliresince gergeklestirilen operasyon veya
faaliyetlerden dolay1,

Birlesik Devletler’de gergeklesen maddi veya manevi bir
zarardan ya da oliimden Amerikan Mahkemeleri’nin yargilamasindan
bagisik degildir.” Hiikmiinii sart kosarak S6zlesme’yi ihlal etmektedir.

Jasta Yasasi’na izin vermek agik bir sekilde, 11 Eyliil
magdurlarinin Suudi Arabistan’1 lilke olarak dava etmelerine ve tlilkeyi
suclu addetmeye sebep olmaktadir. Tuhaftir ki, ceza hukukunda fail,
gercek kisi olmaly; tiizel kisi ya da hukuki birliktelik olmamalidir.

Bunun anlami Birlesik Devletler, kendi iilkesi ve
vatandaglarini tiim uluslardan ve iilklerden iistiin olduguna inandig1
icin, kendi askerlerinin gelisen yasalar sonucu olusacak
sorumluluklarindan set c¢ekmeyi ve kendi vatandaslari icin de
devletlerin bagisikligi hakkini kazandirmak istedi.

18 Article 6 of the United Nations Convention on the jurisdictional immunities of States and
their property for the year 2004.
19 Article 4 of the same Convention.
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Bu egilimi destekleyenlere gore, gergek kisinin sorumlulugu
icin bu durum cezalarin sahsiligi ile uyumsuzdur. Tutuklama, hapis
veya misadere disindaki, para cezalari, tazminat gibi cezalar
uygulansa bile, bunlar caydiricilik seviyesine varmamaktadir. Glaser
da bu goriisii, “Uluslararasi sugu isleyen yalnizca birey olmaz; fail, bir
devlet i¢in veya kendisi i¢in isleyen gercek bir kisidir.” diyerek
desteklemektedir.

ikinci Konu: Jasta Yasasi1 Uluslararasi Hukuk Kurallarina
Aykiridir.

ik olarak: Ge¢mise yiiriimezlik kuralina aykirihk

Jasta Yasast Madde 7, bu yasanin 11 Eylil 2001 tarihinden
sonra gergceklesen zararlara iliskin hukuk davalarinda uygulanacagin
belirtmektedir. Bilinmektedir ki bu yasa 17 Mayis 2016 tarihinde
Senato’dan ge¢mistir ve bircok uluslararast sézlesmede yer alan
geemise  ylrlimezlik  kuralina aykirn  olarak  uygulanilmasi
beklenmektedir.

ikinci olarak: Devletlerin egemenlik haklarinn esitligi

Bagkan Truman, San Francisco Konferansi’nin kapanis
konusmasinda: “Imzaladigimz Birlesmis Milletler Anlagmasi, daha iyi
bir diinyanin kurulmasi i¢in saglam bir zemindir. Tarih bundan Gtiirii
sizleri takdir edecektir. Avrupa’nin zaferi ve hezimeti olan iki savas
arasinda savas kendi zaferini yazmis ve diinya baris1 ve bu anlagsmay1
kazanmigtir.” Ardindan sunlar1 belirtmistir; “Bizler bunu kullanmay1
beceremezsek, basarisiz olursak, bu kendimize ihanet olacaktir.
Bencillikle kullanirsak, bu ihanette esit bigimde suglu olacagiz.”

Birlesmis Milletler Anlagmasi’nin Baslangici’nda belirtildigi
tizere; “belirli  kurallar1  kabul ederek anlasmadan dogan
yiikiimliiliiklere saygi gosterilmesi i¢in gerekli kosullar1 yaratmaya
uluslararasi baris ve giivenligi korumak i¢in gii¢lerimizi birlestirmeye,
ortak yarar disinda silahli kuvvet kullanilmamasini saglayacak ilkeleri
kabul etmeye ve yontemleri benimsemeye...” s6z verilmistir.
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Viyana Anlagsmalar Hukuku Sézlesmesi’ne gore, uluslararasi
hukukun genel prensipleri ile uyusmazlik gosteren diizenlemeler
uluslararas1 hukuka aykiridir.

So6zlesme’nin 53. Maddesine gore; “Bir milletleraras1 emredici
hukuk normu ile ¢atisan andlagmalar

Bir andlagma yapilmasi sirasinda milletleraras1 genel hukukun
emredici bir normu ile catistyorsa batildir. Bu sézlesme bakimindan
milletleraras1 genel hukukun emreredici bir normu, bir biitiin olarak
Devletlerin milletlerarast toplumunun, kendisinden higcbir surette
sapmaya miisaade edilmeyen ve ancak ayni nitelikte olan daha sonraki
bir milletleraras1 genel hukuk normu ile degistirilebilecek olan bir
norm olarak kabul ettigi ve tanidig1 bir normdur. “ demektedir.

Birlesmis Milletler kurallari, en 6nemli emredici kurallardan
addedilmektedir ve Birlesik Devletler bunu ihlal etmektedir. Ayrica
BM Anlagmast’nin 2. Maddesinde belirtilen taraflarin esitligi kuralini
da bozmaktadir.

29 Haziran 2009 tarihinde Amerika Birlesik Devletleri Yiiksek
Mahkemesi, 11 Eyliil 2001 tarihinde Birlesik Devletler’den ugak
kacirarak yapilan saldirtya iligkin baz1 vatandaglara ve Suudi
Arabistan Kralligi’na kars1 agilan davayr gormiistiir. Hakimler, New
York’ta bulunan temyiz mahkemesinin istemini redderek, Suudilerin
bagisikliktan yararlanmalar1 gerektigini belirtmistir. Bu dava, 11 Eyliil
saldirilarinda Olenlerin aileleri veya magdurlar tarafindan, Suudi
Arabistan’mm  El Kaide’ye bazi Miisliman yardim kuruluslar
araciligiyla yardim yapildig1 iddiasiyla acilmistir ve olusturulan igtihat
sonucu diger mahkemelerde de agilan davalar diisiirmiistiir.

37. Daimi Arap Hukukgular Birligi’nin nihai toplanti
bildirisine gore, “Toplulugumuz Jasta oldukca tehlikeli bir ictihat
yaratacaktir ve bu durum tiim uluslararasi normlar ve 21 Aralik 1965
tarthli BM Deklarasyonu’na aykindir. Yargiclar, devletlerin
egemenligine ve yargi muafiyetlerine saygi duymalidirlar. BM
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Anlagmasi baglaminda devletler aras1 dostane iligkilere ve uluslararasi
hukukun prensiplerine dikkat edilmelidir.2%”

Sonug:

Jasta Yasasi, tiim uluslararas1 hukuk kurallarini ¢ignemektedir.
Amerika Birlesik Devletleri, uluslararasi hukuk diizenlemelerine saygi
gostermeksizin ve kendi askerleri ve liderlerine Uluslararasi Ceza
Mahkemesi’nde sorumsuzluk imkani yaratmaya ¢alismaktadir.

Eyliil 2016’da yasa haline gelen ve adi Terdér Sponsorlarina
Kars1 Adalet Yasast olan diizenleme, Birlesmis Milletler’in yargi
yetkisine aykirt diizenlemeler icermektedir. Birlesik Devletler,
yabanci devletlerin egemenlik haklarmi ve yargi muafiyetlerini
ortadan kaldiran, diinyay1r yasama yolu ile bir ¢opliige ¢evirecek bu
yasayl kabul edemez. Amerika Birlesik Devletleri’nin bu hareketi
uluslararast1 hukuk kurallarinin ve Viyana Anlagsmalar Hukuku
Sozlesmesi’nin 26. Maddesinde belirtilen; “Ahde vefa (pacts suift
serwanda)

Yiiriirlilkteki her andlagsma ona taraf olanlar1 baglar ve
taraflarin onu iyi niyetle icra etmesi gerekir.” hiikkmiiniin ihlalidir.
Ayrica Birlesik Devletler o6zellikle, bagska devlet vatandaslarinin,
Amerika Birlesik Devletleri’nin vatandaslari tarafindan
gerceklestirilen ya da gergeklestirilecek eylemlerden (6rnegin,
Japonya, Vietnam, Irak, Afganistan, Suriye, Pakistan, Yemen, Sudan,
Somali, Libya ve Kuzey Kore ve liste daha da uzar...) sorumlu
olmalarin1 saglayabilecek dava yoluna bagvurabilecekleri ihtimali
bakimindan, kendisi acisindan endiselenmelidir.

2 Beyrut’taki 37. Arap Birligi toplantisi, “Mezhepgilik ve Terdrizmle Karsi Karstya Kalan
Vatandaslik” basligi ile toplanmistir. Bu toplantida Arap bdlgelerinden eski siyasetgiler,
liderler, Birlesmis Milletler’de veya Arap Devletler Ligi’nde gdzlemci olan kisiler
bulunmustur.
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Devletlerin yargi bagisikligt ilkesi, Amerikan gorevlileri geriye
yiriimezlik ilkesi ile birlikte korumaktadir. Jasta Yasasi, Birlesmis
Milletler’in 2004 tarihli Devletlerin ve Devlet Miilklerinin Yargi
Bagisikligina Dair Sozlesmesi ile de ¢elismektedir.
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JASTA ACT IS AN INCARNATION OF DUPLICATION OF US
STANDARDS AND INFRINGEMING THE INTERNATIONAL
LAW RULES

Dr. Aissa Maiza!
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Member of configuration Committee in doctoral  personal status
specialization/Director The second international training course on
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and Chairman of the Organizing Committee of the Third International
Conference on the Protection of manuscripts and assets of the
investigation to the ancients/ Chairman of the First National Forum
about the Revolution manuscripts October 2014/ Chairman of The
second National Forum about Calligraphy and Writing Arts

Introduction :

The historical roots of jasta act returns to the events of 11
September 2001, by issuing of the US Congress law "the authorization
to use force", which gives the president the power to "use all the
necessary force and appropriate action against States, organizations
and persons who planned and gave permission and committed or
assisted in the attacks that took place on 11 September 2001, or such
persons or organizations or States, what for the American

! Lecturer of the Faculty of Law University of Djelfa Algeria
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administration will take it as a cover to launch several wars starting
from Afghanistan through Iraq and the attacke by drones in Pakistan
and Yemen

As Congress formed a Investigation Committee for inquiring
into the events of 11 September, had issued a report from 567 pages,
of which 28 pages did not be advertised and included within the law
of secret government documents,

At that time Bush administration invoked that the declaration
of the content of the "28 pages” would weaken their ability to
gathering intelligence information on the suspected of being involved
in terrorist operations”, and the effects of this blocking of the US
public opinion And revolved around these pages many rumors and
queries and claims on the removal of the secrecy of the 28 pages..

Then the Obama's administration comes and kept the same
approach of maintaining the confidentiality of these pages, which
allows exploiting this issue and what raised around suspicions about
the link of a number of countries including Saudi Arabia in the events
prompting both of the democratic senator Jack Schumer,” Republican
Senator John Cornyn™ submitting a draft law entitled: "justice against
sponsors of terrorism."

The US President Barak Obama used the right of (veto)
against the law of "justice against sponsors of terrorism," and allowing
the families victims in the attacks of 11 September to Sue Saudi
Arabial, the purpose of the law is to provide the widest possible to
the civilians litigants According to Constitution of the United States
for compensation from persons and bodies and foreign countries
where has their actions and wherever they are And which has
provided substantial support either directly or indirectly to foreign
organizations or persons involved in terrorist activities against the
United States?.

Obama said that the draft law represents a fault and dangerous
precedent and would have serious consequences on the national
security of the United States,It is may also lead to a lifting of the
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lawsuits against US officials for acts carried out by foreign groups
receive assistance or military equipment or training from the United
States. As it would damage the work efforts with foreign allies about
the fight against terrorism and other issues. But the 97 members
supported the disabling Obama's veto in exchange for a single vote in
the Senate, while 348 Vice supported disabling Obama'’s veto against
the 77 votes in the House of Representatives.®

The law on 9 September 2016 and this after four months of
passing it, and allowed the attacks victims families on 11 September
2001 to sue foreign sponsors Which they believe that is behind the
attacks, -Saudi Arabia Specifically -the determine the compensation
on the damage to their to asking for compensation for the damages
caused to them.

The law allowed for the survivors and the families victims of
the claim for payment of compensation for damages they suffered of,
as a result of the participation of 15 citizens of the Kingdom of Saudi
Arabia in the attacks, which have claimed the lives of more than 3
thousand people .1t also allowed the " the law of justice application on
supporters of terrorism” by Removing sovereign immunity that
prevents the prosecution of governments of countries involved in the
attacks, located on the territory of the United States. And also the law
allowed to survivors and relatives of those who died in those attacks,
prosecuting the other countries for the damage they suffered.

The law confirmed the removing of the sovereign immunity* in
US courts on foreign governments which not classified as states
sponsors of terrorism®. And relying solely on allegations such as these
that the actions of foreign governments abroad. Related injuries took
place on American territory threaten to undermine thePrinciple-based
for a long time ago to protect the United States and its forces and its
soldiers which is a breach of the principle of universal jurisdiction,
and the sovereign immunity of states and governments, and destroys
the rules of international law, which we shall explain in this article.

First topic: justa act incarnating Double-standard policy from US
In the exploitation of immunity
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Justa law adapted as an implementation of the principle of universal
jurisdiction

Allowing a State or demanding her establishing a Legal criminal
proceedings instituted in respect of certain crimes Regardless of the
place of the crime and the nationality of the doer or the victim’, Which
is due to the gravity of the acts and crimes committed which Causes
damage to the international community as all And in the universal
jurisdiction the international conventions Impose binding on the States
or the Organization states to take the necessary measures for
Legislating internal laws to provide the opportunity for the courts to
prosecute offenders®. Had America applied these principles and
procedures in the issuance of Jasta legislation?

First of all: the law of application of justice on supporters of terrorism
is incompatible with the immunity of US army.

The existence of a certain characteristic in the perpetrator of
the crime, or having international or interior immunity if it is the
President of state or one of the senior officials do not extend to the
war crimes and also is not considered a reason to alleviate the custom
gives Presidents of State and some of their dependents during the
performance of their functions immunity from responsibility in respect
of the sovereignty of that State, and for applying that France and
Belgium refused the requests Provided by human rights organizations
in 1998 to trial "Laurent Kabila's" President of Democratic Republic
of Congo during his visit to the two states also the International Court
of Justice refused the lifting of the immunity of Congolese Foreign
Minister in its decision in the case against Belgium on 02/14/2002.

Systems of international criminal courts do not take the
immunity, but it is important to note that the statute of the
International Criminal Court ensure the opposition in their texts
Article 27 emphasized don’t plead the immunity while article 98
committed the International Criminal Court to get inception before
forwards the request to the State of residence by the person on the
territory on the cooperation of third country which gives immunity to
the person under her legislation or because he belongs to it, but if it
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can't the court can't forwards the request to the State, where there is
the accused which Leading to impunity for criminals®.

Secondly: the United States is the most contracting State in
conventions of judicial immunity of the most prominent problems
facing the topic of the lack of judicial immunity at the international
level are the conventions of impunity which sought by the United
States For concluding it with many countries Through which the
Government concerned does not extradite or transfer the United
States citizens accused of violating the equation of proportionality of
committing genocide crimes or crime Against humanity and war
crimes to the International Criminal Court and even not allowed
investigation Even though the available evidence to prosecute such
persons®®.

It also used the United States of America are often the threat
for the signing of these agreements, and this shows clearly evident in
the withdrawal of the military aid which had been provided to 35
Member State in the Rome Statute has refused to sign the Prevent
impunity agreement on 1 July 2003. And in the 8 December 2004 also
declared withdrawing them economic aid of the States which insisted
on its refusal to sign the conventions®!,

America put obstacles in the last day of the period specified for
the signing of the Rome Convention about the statute of the
international criminal court, but the purpose of signing it wasn’t
commitment or the desire to ratification it later, But rather as Clinton
announced President of the United States himself,to mark the signing
it: "We have signed the Convention does not abandon our concerns
about the ambiguity contained in the Convention. And especially on
the fact of it is that the court becomes a reality. It will not only
exercise its jurisdiction to citizens of countries that have ratified the
Convention, and it will extend its jurisdiction to individuals belonging
to countries that have not ratified it. We are under this sign we will be
in a position to influence the evolution of the Court. Without signing
we will not have it”.
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We can summarized the historically position of US, that is the
United States never been against the idea of establishing a permanent
criminal court, that her position since 1995 and until 2002 was
characterized by accepting the idea of a permanent court provided
they are under the control of the UN Security Council . As the US
President "George Bush" in the August 2, 2002 signing of the
American Service members' Protection Act (ASPA), which deprived
the bodies and US agencies to cooperate with the International
Criminal Court, and the reduction of the participation of American
troops in United Nations operations on the Conservation Peace.

America used the veto more than 150 once again to stop the
implementation of the resolutions of the Security Council, and
threatened to use it against any condemnation of Israel, and beyond
that the US Congress went to decided to Calls the US administration
for using the right of veto against any draft condemning Israel, and
Club for Israel immunity against the international sanctions about the
scales of forces!2. Also America bind the financial assistance
programs which providing to the States of Eastern Europe and many
countries in the world the extent of their positions within the United
Nations body with US policy servers for Israel*2.

These realistic privileges which the United States of America is
trying to Cover it with legal tinge Lack of the Charter of Honour for a
great country Signing the Statute of the International Criminal Court
and then Retreat from it without supervision or control of conscience
or the American public opinion Especially and the international
generally.

After the issuance of the special law on Protection of the
americans Individuals of who Serving military mentioned-above |,
The United States of America started to request the convening of
bilateral agreements with the largest possible number of States, to
prevent the extradition of US citizens to the International Criminal
Court and handed over to the United States of America for trial them
for Possible crimes committed by them it within the jurisdiction of
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the Court and on the basis of article 91 of the statute of the
International Criminal Court.

Thirdly: The jata's law dissent with immunity of countries

Jasta’s law raised the responsibility of juridical persons, and it will be
defined in doctrine and in the international conventions.

A- In doctrine the intended moral person or juridical persons is:

"A group of persons or the money which aims to achieve a specific
purpose, have independent financial and legal capacity, and have the
right to litigation and ask civilians for breaches of the rules of the law,
and also the law grants for it independent legal personality with
necessary extent to achieve this purpose”

Reference to doctrine we find two opposing tendencies, Direction
recognizes the principle of penal responsibility for moral persons
represented by thought Anglo - American , another direction excludes
the accountability of moral persons criminally holders of European.

The arguments of the latter view that the "moral persons idea of legal
imaginary, and that persons fictional people do not exist in reality, and
that the moral person is an artificial personal gived Legal personality
by law to achieve the purpose which was found for him and human
still with his nature the owne of volition then real legal personality,
then the owner of real legal personality.

Resulted from this theory that connects right to the volition,
irresponsibility of the legal person in criminal and civil liability, it can
not be attributed to a fictitious person.

Also as consequences of this theory considering the money of
legal person Which does not exist in reality is a money not owned by
anyone and therefore does not have owner volition and not able to
commit crimes for the lack of mental element and see a different view
of the first opinion that the criminal responsibility bears by the state
and the individual together, the state is responsible as the true reality,
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not fantasy or a legal ploy haven't a volitionat in the same time the
owners of this theory confirms led by "Jruffin” that say the state's
responsibility does not preclude it is obligatory to load the criminal
responsibility of individuals together, because the individual is the
decision-maker to pay the state to violate the rules of humanitarian
law committed international crime.

And is the Likely in doctrine and international law in the
contemporary the view who said prosecuting the individual Criminally
For international crimes Criminal responsibility in their view
belonging to a natural person - an individual - who has committed a
criminal incident of his full own and exclusive freedom, Whether it
was a normal individual, or President of state regardless of being
self-employed or on behalf of and for the benefit of his country.

On this basis the idea of criminally accountable state had not been
resonance in contemporary law and doctrine, because the purpose of
this idea is revenge which is not a goal of the international
community, but his goal is superior to that which is the administration
of justice to pursue international criminals and not sanction are
innocent fter extrapolating doctrine position and the law of
international criminal by the idea of state accountability criminally as
a moral person was concluded that the most likely Ruled out this
theory Because admit it will restore the international community once
again to take a collective responsibility which requires the signing of
the penalty on the criminal and the innocent alike, This is contrary to
the principles of the international community, which seeks to achieve
international criminal justice. And it does not exist to the idea of
accountability of the state to a legal person criminally responsible in
the contemporary international criminal law, the individual is only
responsible when committing crimes against peace, war crimes, or
crimes against humanity, and is the responsibility of the state just the
civil liability.

B) At the international law:

The United Nations Convention on the Immunities of States and their
property from the jurisdiction of the year 2004 Text on as a principle
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of customary international law!* Where this Convention applies to the
immunity of State and their property from the another state courts *°.

While Article 111 enumerated the privileges and immunities that are
not affected by this agreement they are:

- Diplomatic missions or consular posts, or special missions, or
missions to international organizations, the delegation to organs of
international organizations or to international conferences; and
persons associated with them.

- Heads of State in their personal capacity.

This agreement also does not disturb the immunities enjoyed
by a State under international law with respect to aircraft or space
objects owned or operated by the state.

The agreement also confirmed that the state enjoys in respect
of itself and its property, and having immunity from the jurisdiction
of courts of another State, subject to the provisions of this Convention,
where the state operates immunity to abstain from exercising
jurisdiction in a proceeding in his own courts a case against another
state guarantees for this purpose, to decide their own courts of its own
respect for the other States immunity is not entitled to any State may
nominate another state party to the conflict or even affect the property,
rights, interests or activities®.

This agreement also does not apply to any question of
immunities of States or their property from the jurisdiction rose in a
proceeding instituted against a State before a court of another state
before the entry into force of this Convention for the States
concerned®’.

Jasta law that contradicts with the Convention: Despite the explicit
text of the Convention, however, the United States of America in Justa
law violated by stipulating: "There will be no foreign state is immune
to judicial authority of American courts in any case is the claim
financial compensation from a foreign country isotope material injury
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caused to individuals or or property as a result of the deaths occur in
the United States and result from.

1. An act of international terrorism is in the United States.

2. Tort operations or acts issued by the foreign state or any officer or
employee or agent of that State during his tenure of office or
employment or agency, regardless of whether the tortious acts of
foreign operations or the state has taken place or not.

The United States not only did that but has made claims and
lawsuits flying by US citizens

Allows law Jasta to the victims of September 2011 attacks
explicitly to sue Saudi Arabia as a country means that it condemned as
a criminal, and this condemnation of Saudi Arabia as a strange thing
in the science of criminal law, the doer must be a natural person not a
legal entity and the state legal person, as it is not condemned by
nations and not a court of justice and not the Security Council, but
members of US citizens.

This means that America wanted to barricaded its soldiers
from accountability by develop laws, and in return granted to its
people the right to accountability of states that is, they apply a double
standard policy, believing it is a state above the nations and its people
above all peoples but also and above all the states and supports the
owners of this trend their opinion by saying that the responsibility for
the moral person is inconsistent with the principle of personal
punishment, and that most of the criminal penalties prescribed can not
be imposed on the person's moral as execution,imprison,sequestration,
even if any other penalties can be imposed, such as fines, confiscation,
but they do not reach the limit of deterrence. Confirmed this view
“Glaser" saying: "The perpetrator of an international crime can not
only be an individual, any natural person who commits for its own or
on behalf of his state.

The second topic: Justa law is contrary to the principles of
international law
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Justa law is contrary to the principles of international law and remind
from them

Firstly: the opposition of the retroactivity laws principle

Justa Article 7 of the Act provides that the Act shall apply to any
civilian case in a pending or have been decided on or after the date of
enactment of this Act And everything related to an damage to a
person or property or work on or after September 11, 2001, knowing
that the law was passed by the Senate on May 17, 2016 which means
that the law applies retroactively and is what is also contrary to the
rule of non-retroactivity of the agreed laws in international law, which
set forth a number of agreements, especially Article IV of the
Convention, which headlined non-retroactivity of the immunity
granted to States.

Secondly: the principle of sovereign equality of States:

Where President Truman said in his speech before the final
meeting in San Francisco Conference: "The United Nations Charter
which you signed just is the solid foundation we build a better world.
The history will appreciate that. Between the triumph of Europe's last
victory, in this devastating war, triumphed on the war itself ... and can
the world - and he has this Charter - that looks to for so available to all
human beings Estimators to live free and good life "He pointed the
president later that the success of the Charter will be vindicated if
peoples determine to make it a success, he said: If we fail to use it, it
would be a betrayal of both spent in order to meet here for the free and
safe formulation. If we sought to use it to use selfish - in what serves
the interests of one nation, and a range Nations - we commit equally
guilty of that betrayal”

As it stated in the preamble of the United Nations: "to ensure,
by accepting certain principles and processing the necessary plans and
the institution of armed force shall not be used, save in the common
interest,"Vienna Convention on the Law of Treaties stipulates that the
conflicting treaties with a peremptory norm of general international
public law is contrary to international law the Article 53 of the Treaty
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of international law define peremptory norms, it's all base accepted by
the international community as a whole and recognizes them as a base
not be breach and can not be modified only by a subsequent norm of
general international law having the same character."

Peremptory rules override treaties and can not be the latter
violating otherwise deemed invalid Therefore, Article 53 of the
created the idea included formality between treaties and jus cogens as
peremptory norms, and that has a preference about the treaties. The
principles of The United Nations considered as the most important
peremptory rules as stated in the Convention is violated by the United
States and violated the principle of equality enshrined in Article 2 of
the Charter, which states in its paragraphs 1-2: "- the body based on
the principle of the sovereign equality of all its members. - pledge that
members of the Commission to all of them the rights and benefits
resulting from membership, fulfill in good faith the obligations
assumed by the present Charter.” And is what is a violation of the
rules of international law in several legal rounds, the US Supreme
Court upheld, in 29 June 2009, rules that could be loaded Kingdom
and a number of citizens responsibility for the attacks, which the
hijacked airliner in the United States on September 11, 2001, the
justices declined to reconsider a ruling by a US appeals court in New
York, requires that the accused Saudis are protected by sovereign
immunity in lawsuit. They filed by victims of the attacks and their
families, and upheld the appeals court ruled the lower instance court to
reject the lawsuit, which claims that Saudi Arabia and four of eminent
personalities, and Saudi businessmen Saudi Arabia and a charitable
organization and a bank Saudis have provided material support to al
Qaeda before the September 11 attacks.

According to the final statement of the meeting of the thirty-
seventh Permanent Bureau of the Union of Arab Jurists, held in Beirut
and received the German news agency DPA (d. B. A) in Riyadh copy
of it on Sunday that "the Permanent Bureau of the Arab Jurists
condemned the so-called (justice law against sponsors of terrorism
Justa passed by the US Congress), and prepared a dangerous
precedent, and a flagrant violation of all international norms and
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conventions, specifically the Declaration of the United Nations on the
date of December 21 1965, the judge need to respect the states and the
inadmissibility of interference in internal affairs and protect the
independence and sovereignty of nations, and the declaration by the
October 24 1970 declaration of another, more general, about the
principles of international law concerning friendly relations and
cooperation among States, in accordance with the Charter of the
United Nations."®

Conclusion:

Jasta law didn't leave any rule of law in the international law
without breaking it, after that the United States used to contempt and
disrespect resolutions And having applied the immunity of its soldiers
and the accountability of other leaders and soldiers in the war through
dragging them to establish the International Criminal Court

To refusing after that the ratification of the Treaty of Rome, it
came a new law in September 2016 gave him the name "justice law
against sponsors of terrorism", to be applied by individual terrorism
against the countries, which was illegal origin and content and
application and contrary to the principles of the United Nations and
the exercise of their jurisdiction Therefore, it is incumbent on the
United States of america to undo and don't license this law, which
explicitly violates the sovereignty of states and immunity, what
makes the world goes into legislative mess. The actions of the United
States is a violation of the rules of international law, and it's binding
by the agreement in 2004 in accordance with Article 26 of the Vienna
Convention on the Law of Treaties, which states: pacta sunt servanda
Every treaty in force is binding upon the parties and their
implementation in good faith, It is also the United States should be
feared more than the others from modifying these established
principles in international relations because it presented itself
accountable, and will allow the citizens of the countries wherethe
United States had committed crimes infringing of international law, by
Prosecute her and seek compensation for those crimes, as is the case
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in Japan, Vietnam, Irag, Afghanistan, Syria and Pakistan, Yemen,
Sudan, Somalia, Libya and North Korea, and the list goes longer...

The principle of "sovereign immunity" of countries that protect
American officials a day based on the basis of reciprocity, the law is
illegal, and contrasts with America's agreement with the United
Nations the immunities of States and their property from the
jurisdiction of the year 2004.

FOOTNOTE

1- But it was thrown as the "Saudi Arabia”, and a number of princes,
prominent, and Banks Saudi Charitable, in compensation of the people
of the issues and the victims of September 11, who are demanding
billions of compensation, despite the fact that US courts handed down
in these cases after the annexation before one court, and he refused to
condemn the kingdom and acquitted personalities and charities Saudi
Arabia, but there is the insistence of the "mafia of compensation”,
attorney's offices in order to revive these issues. It is noteworthy that
Saudi Arabia since the issuance of the Commission's report and are
calling for the deployment of these 28 pages of confidential
investigation report on the September 11 attacks, as stated by several
times, Prince Saud al-Faisal

2- Article 2 (b) of the Act Justa.

3- Obama used the veto of his presidency nine times and has not been
rejected, and Justa is the law of the first law was voted on by more
than two-thirds rejected the veto and passed the law.

4- Know immunity general sense it is a privilege recognized by
general international law or domestic law, leads to Almtemta burden
or entrust imposed by the common law to all persons who are on the
territory of the State exemption, or give him not to be subjected to the
provisions of a public authority in the state feature, especially the
judiciary or some of its manifestations. See Ammar Talib Mahmoud
slave, Irrelevance of immunity before the International Criminal
Court, the Arab Renaissance Publishing House, Egypt, 2014, p. 23.
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5- Although the Court of Appeal ruled in its judgment that the
exception to sovereign immunity does not apply in the case of "The
Kingdom of Saudi Arabia," because the State Department does not
include the UK in the list of state sponsors of terrorism, but President
Barack Obama administration's Supreme Court urged at the end of
May 2009 on rejected the lawsuit, said the ruling by the court of first
instance and upheld by the Court of Appeals in New York was in
order, when it concluded that the UK enjoys immunity from
prosecution on government business outside the United States, the
Supreme Court rejected an appeal assessors suit without making any
comments

6- Abdul Rahman Mohammad, the crimes during the Israeli
aggression on Gaza Strip (27/12/2008-18/01/2009), in accordance
with the Rome Statute of the International Criminal Court in The
Hague - legal study., Al-zaitona center for studies and consultations,
Beirut, Lebanon, 2011, p. 113.

7- Mohammad Lutfi, mechanisms for the prosecution in the scope of
the criminal law and international humanitarian law, Dar es Salaam
thought and law, Egypt, 2006, p. 205 !

8- Mazen Lillo land, the trial of the chairpersons in international
criminal law, modern institution Book Fair, Lebanon, 2011, p. 73, 74

9- Mazen Lillo occupied, op. cit.p. 229.

10- Mazen Lillo land, himself, p. 91

11- Mazen Lillo land, himself, p. 91.

12- Freiga said Mohammed Hisham, op. cit.p. 596.

13- Minister of Petroleum Sameh Khalil Al-wadia, ibid, p. 212.

14- adopted and published on the mullah and opened for signature,
ratification and accession by the United Nations General Assembly
resolution 59/38 of 2 December 2004
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15- Article 1 of the United Nations Convention on the jurisdictional
immunities of States and their property for the year 2004.

16- Article 6 of the United Nations Convention on the jurisdictional
immunities of States and their property for the year 2004.

17- Article 4 of the same Convention.

18- The holding of the Union of Arab jurists of the annual meeting of
the 37 in Beirut under the slogan of (citizenship in confronting
sectarianism and terrorism), which includes among its members
selected from the men of law, Arabs, including heads of governments
of the former ministers as well as all the heads of legal associations in
the Arab nation and is represented in the United Nations and the
observer for the League of Arab States
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ULUSLARARASI MESRUIYETE VE ULUSAL
EGEMENLIGINE DARBE YASASI; JASTA

Av. Kateb Fahad Alshammary!

Terdrizm Sponsorlarina Kars1 Adalet Yasast (JASTA), bir¢ok kisi ve
yeri resmi ve yasal diizeylerde etkilemesi sebebiyle en 6nemli kanun
olabilir. Yazili kurallar ortaya ¢iktigindan beri bunun en énemli kanun
oldugunu soOylesem abartmayacagim. Bunu, kanunun nadir veya
altinla yazilmis olmasi dolayisiyla degil, ulusal egemenligini ihlal
eden ve ulusal ve uluslararasi, siyasi, hukuki, ticari ve ekonomik
sozlesmelerle temsil edilen uluslararast mesruiyete son veren ilk adimi
temsil etmesi nedeniyle soyliiyorum. Bu kanunu yapan, yeni bir diinya
egemenligi anlayis1 dayatmaya calisti ve belki de ABD, bir sekilde
siyasi santaj yapmak i¢in insanlarin hakkinda konusmalarini saglayan
bu kanunu yaparak tiim iilkelerin politikalarina karisti. JASTA
uluslararasi iliskiler icin neden tehlikelidir? Ayrica ulusal egemenlik
icin? Bu iki soru hakkinda hukuki ag¢idan konusacagiz.

Birinci nokta: JASTA'nin ulusal egemenlik iizerindeki etkisi:

JASTA bir Amerikan kanunudur; ancak terdre sponsor olan iilkenin
veya teroriin ne oldugunu tanimlamaksizin, ABD'nin diger iilkeleri
cezalandirmasina imkan tamidigr icin diger {ilkelerin ulusal
egemenligine acik bir ihlal niteligi tasimaktadir; ancak bu yasanin
genis bir sekilde uygulanmasi i¢in tiim bu tanimlar ve sartlar bilingli
bir sekilde belirsiz ve muglak birakilmistir. Asagida bu yasanin devlet
egemenligi acisindan bazi yasal sonuclarina odaklanacagim:

1) I¢ giivenlik eksikligi olan ve ABD'nin terdrizmi destekleyen iilke
olarak smiflandirdig1 iilke ABD'nin gerekli gordiigii her zaman
herhangi bir nedenle hesap vermeye veya cezaya tabi tutulabilir ve bu
siiregte uluslararas1 kuruluslara ve 0Ozellikle BM’ye basvurulmasi
giindeme gelmemektedir; ¢ilinkii ilgili kanun uluslararas1 kuruluslara
basvuruyu gerekli kilmamistir.

! Riyad Barosu Avukatlarindan/ Suudi Arabistan
113



2) Terori destekleyen devlet olarak smiflandiriimaktan korkan
devletler bagka herhangi bir iilkeye yatirnm yapmaktan c¢ekinebilir;
c¢linki ABD bu iilkeyi parasal yonden cezalandirmak igin
miittefikleriyle isbirligi yapabilir; bu da zaten ABD'nin bu yasay1
¢ikarmasinin baslica nedeni olmustur.

3) Kiiciik iilkeler, 6zellikle Arap ve Islam iilkeleri de dahil olmak
lizere gelismekte olan iilkeler vatandaglarini kontrol edemeyecektir.
Ulkesi cezalandirilacagi zaman, ilgili kisiler de devletlerince
cezalandirilacaktir. Bu da Amerika tarafindan uzun siire Once
planlanan "yaratic1 kaos"a neden olacaktir.

4) Devletler, gelecekte terdrizmi destekleyen iilkeler olarak
siiflandirilmaktan korkarak; herhangi bir eylemin amaglarini yerine
getirmesini saglamak ya da giivenligini korumak adina ABD disindaki
herhangi bir devletten silah satin almaktan korkacaklar. Burada veya
orada silah satin almayi veya iiretmeyi diislinen devlet terdrizmi
destekleyen devlet olarak siniflandirilacaktir. Bu noktadan sonra, ¢ogu
devlet egemenlik eksikligini hissedecekler.

5) Devlet benzer mevzuatlan yiiriirlige koyacak ancak bu yasalari
ABD gibi uygulamak i¢in yeterli imkanlara sahip degiller. ABD’nin
bdyle bir yasa ¢ikarmasinin nedeni bdyle bir yasay1 uygulayabilecek,
gerekli arag ve kabiliyete sahip olmasidir. Bu nedenle, Islam ve Arap
hiikiimetlerinin bu kanunla miicadele etmek adina birlikte hareket
ederek ortak bir yasal metin hazirlamasini talep ediyoruz.

ikinci Nokta: JASTA'min Uluslararas1 iliskiler Uzerindeki
Etkileri:

JASTA'nin Uluslararasi iliskiler ve anlagsmalar lizerindeki etkileri igin
cok olumsuz yonleri vardir; ¢ilinkii uluslararasi iligskiler genel olarak
iilkeler arasinda karsilikli giiven ve saygiya dayaniyor, ayrica tim
devletlerin ortak menfaati olan kendi menfaatini elinde tutmaya ek
olarak, karsiliklt isbirligini siirdiirmek i¢in diger devletlerin
cikarlarinin korunmasi da uluslararasi iliskiler bakimindan bir
dayanak noktas1 arz etmektedir.
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Iste sayg1 ve ortak menfaatlere dayal iliskilere darbe niteligindeki bu
yasanin uluslararasi iligkilere getirdigi olumsuz etkiler su sekildedir:

1) Birlesmis Milletler (BM)'nin kurulmasindan ve Birinci Diinya
Savasi’'ndan bu yana uluslararasi iligkilerin temelini olusturan
uluslarin egemenligi ile ilgili uluslararasi anlasmalar goz ardi ediliyor
ve her iilkenin bir digerini herhangi bir zamanda herhangi bir seyle
su¢lamasi kolaylagsmaktadir.

2) Devlet destekli terérizm olarak siniflandirilan ya da ABD
hiikiimetince cezalandirilacak herhangi bir iilke ile nemsiz nedenlerle
uluslararas: iligkileri koparma nedeniyle bu devletler tiim iligkiler
bakimindan ABD’ye diisman olacaklar. Ciinkii devletler arasindaki
uluslararasi iliskiler boliinmezdir, bir olayla giiclenebilirken ve bagka
bir olayla sonlandirilabilir.

3) Ulkeler ayr1 bir izolasyon altinda yasayacaklardir, ciinkii iilkeler
birbirlerine olan giivenini yitirir ve herhangi bir iilkenin herhangi bir
zamanda ve herhangi bir yerde JASTA'ya benzer herhangi bir yasa
cikarmasi, konuyu Uluslararasi sdzlesmelere veya yasalara nazaran
daha kaotik hale getirir.

4) Herhangi bir iilkedeki herhangi bir vatandasin herhangi bir
hiikiimete karst herhangi bir dava agmasma izin verilmistir. Bu
yasanin ¢ikarilmast ve onun olumsuz etkileriyle diplomatik
dokunulmazliga dayali hukuki engeller bu kaybolur ve iilkelerin
elcilikleri diplomatik yabanci topraklar degil, iilke topraklarinin bir
pargasi olur..

5) Bu yasa uluslararas1t mesruiyet i¢in giiclii bir darbe teskil eder ve
uluslararast kuruluslar Birlesmis Milletler dahil olmak {izere bu
mesrulugu uygularlar ¢iinkii bu orgiit temeli anlagsmalara dayanir ve
tiim tilkeler arasinda dengeli bir iligki kurmay1 amaclar. Herhangi bir
iilke baska herhangi bir ilkeyi herhangi bir davranis igin
cezalandirirsa bu kurum faydasiz hale gelecek ve durum daha da
kaotik hale gelecektir.
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Bayanlar baylar,

Biz, politikacilar, avukatlar ve sivil toplum oOrgiitleri olarak, Birlesik
Devletler'in havug ve sopa politikast olmasini istedigi, vatandaslar
tarafindan yapilan herhangi bir hata yiiziinden vatandaslarin
devletlerini cezalandirmaya miisaade eden, kendisine tiim uluslararasi
camianin otoritesinden daha agir basan bir otorite bahseden ve tiim
diinyada kaosa kap1 agacak bu yasaya karsi ¢ikmak zorundaydik.

Son olarak, tim uygar topluluklara, uluslararasi Orgiitlere ve
hiikiimetlere bu yasaya karst durmalarint ve ABD'den bunu iptal
etmesini istemelerini veya ABD’nin iliskilerinin kuvvetli oldugu
tilkelerde bu yasanin ABD'ye kars1 kullanilmasini talep ediyorum.

Bu nedenle, islami ve Arap Ulkeleri, iilkelere politik acidan santaj
yapmay! amaglayan bu yasaya karst olarak kapsamli bir isbirligini
ortaya koyan bir yasal mevzuat yiirlirliige koymak ig¢in isbirligi
yapmaliyiz.

Saygilarimizla,

Avukat Kateb Fahad Alshammary

(Avukat ve 11 Eylil olaylariyla ilgileniyor, Guantanamo tutuklularini
savunan uluslararasi komite iiyesi)
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JUSTICE AGAINST SPONSORS OF TERRORISM ACT
(JASTA)

HiT TO INTERNATIONAL LEGITIMACY AND NATIONAL
SUPREMACY

Atty. Kateb Fahad Alshammary?

Justice Against Sponsors of Terrorism Act (JASTA) may be the most
significant law in which many people and places are occupied by it on
media, official and legal levels and I will not be exaggerating if | said
that it’s the most prominent law since the emerging of written laws,
not because its rare or written with gold, but its represented the first
imitative that violates the national sovereignty of states, and hits
international legitimacy, represented in by national and international,
political, legal, commercial and economic Conventions, and the one
who enacted it sought to impose a new world domination, and perhaps
USA became involving in all countries affairs as it do somethings that
makes people talk about it in order to blackmail countries politically
One way or another. Why JASTA is dangerous for international
relations? And national sovereignty ? we will talk about these two
aspects from a legal standpoint.

First aspect: effect of JASTA on national sovereignty:

JASTA is an American law but it represents blatant violation to the
national sovereignty of other countries as it allows USA to punish
countries that sponsor terrorism without defining the countries that
sponsor terrorism or what is the terrorism from its point of view, but
he left all these definitions and terms unclear and vague in order to
apply this law widely. I shall focus on some legal implications of this
law with respect to the national sovereignty of the states, including the
following:

! Riyadh Bar Assocation’s member/Saudi Arabia.
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1)

2)

3)

4)

5)

Lack of internal security in countries classified by USA as
state that sponsors terrorism and which shall be subject at any
time to accountability or punishment for any reason which
USA deems necessary without returning to international
organizations especially UN as this law allows USA to punish
such states without counselling the international organizations.
States that fear to be classified as a state sponsors terrorism to
invest in any other country because USA can cooperate with
its allies to punish this country through the money of this
country with USA allies, which is the main reason why USA
enacted this law.

Small countries, specially The developing countries, including
Arabic and Islamic countries will not control its citizens. So
when his country may be subject to punishment, he/she also
can be punished by such countries without returning to his
government which is called by USA as "creative chaos" that it
planned long time ago.

States fear to be classified as states that sponsor terrorism in
the future to make any act fulfills its goals or maintain its
security as purchasing weapons from any state other than
USA, because it she thought to purchase any weapon from
here or there or think to produce it, it will be classified as a
state that sponsor terrorism. From this point, most states feel
the lack of sovereignty.

The state will enact similar legislations and it hasn't the
sufficient abilities to apply these legislations as USA which
gives it a motivation to enforce this law as it has the required
tools and abilities. Therefore, we ask for a general legislation
to Islamic and Arabic governments to be unified legislation
that faces this law.

Second Point: effect of JASTA on International relations:

While for the effect of JASTA on International relations and
agreements, there are many negative aspects because the international
relationships are mainly based on mutual trust and respect among
nations, in addition to the common interests as all states seek to
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maintain its interests and, in turn, the interests of other states' interests
State in order to keep the mutual cooperation.

Here comes the negative effects resulting from this law in
international relations to form a knockout to relationships based on
respect and common interests such as:

1)

2)

3)

4)

5)

Disregarding the international agreements related to national
sovereignty of the states on which the international
relationships based on since the establishment of United
Nations (UN) after the First World War and become easy for
each country to accuse any other country at any time and for
any reason.

Rupturing international relations for trivial reasons as any
country classified as state sponsored terrorism or be punished
from USA government will not let it go, but all relationships
with USA will be fully hostile because the international
relations between states are indivisible but it may be stronger
with any event and terminated with another event.

Countries will live in a separate isolation because it lost the
trust with any country and it is easy for any country to issue
any law similar to JASTA at any time and in any place against
any other country which makes the matter more chaotic than
relation to international conventions or laws.

Any citizen in any country became allowed to file any case
against any government. Therefore, the embassies of countries
are not Foreign land, but it’s a part of its lands as the legal
barriers, based on diplomatic immunity, went away after
issuing this law and its negative effects.

This law represents strong hit to international legitimacy and
organizations apply these legitimacy including United Nations
as this organization is based on basis and agreements aim at
establishing balanced relationship between all states and when
any country punish any other country for any act, the
organization will be useless and the situation will become
more chaotic.
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Dear all,

We, politicians, lawyers and civil society organizations, must stand up
in the face of this law, which the United States wanted it to be as the
policy of carrot and stick, which allowed itself to punish other states
for any error committed by its citizens. And to vest itself an authority
outweigh the authority of the entire international community, and
opened the door to chaos in the whole world.

Finally, I ask all civilized communities, international organizations
and government to stand against this law and requesting USA to
cancel it or apply it against USA especially it has relations in most
countries.

Therefore, we, the Islamic and Arabic Countries shall cooperate to
enact a comprehensive unified law represent cooperation agreement to
face this law aim at blackmailing countries politically.

Regards,,

Attorney at law

Kateb Fahad Alshammary

Attorney and interested in 11 September events

Member of international committee for defending Guantanamo
detainees.
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JASTA KANUNUN GENEL DEGERLENDIRILMESI VE
GETIRECEGI HUKUKI SAKINCALAR

Av. Mohammed DHomyan Alanzi!

Ovgiiler Allah’in ve dua ve baris Peygamberimiz Muhammed ve onun
ailesi ve sahabesi ve sonra gelenlerin tizerine olsun...

Terorizm sponsorlarina karst adalet yasast (JASTA) seklinde
adlandirilan ve Birlesik Devletler Kongresi tarafindan yasalastirilan
diizenleme hukuka, sozlesmelere ve iilkelerin dokunulmazlik ve
egemenliklerine iligkin uluslararasi normlara karsi yapilmis yakin
tarihli bir darbedir. . Bu kanun Birlesik Devletler Kongresini, Birlesik
Devletlerin problemlerini, bagka iilkelere miidahale ve iggaller ile
altyapiy1 yerle bir etmenin yaninda binlerce insan Oldiirmeyi, ve
ornegin Vietnam, Afganistan ve Irak’ta olan sayisiz olaya ek olarak
Japonya’ya iki niikleer bomba atilmasini ortadan kaldirmayacaktir.
JASTA’ya iligkin ABD Kongresindeki tartismalardan ve JASTA’ ’nin
yiiriirlige girmesinden sonra iist derece yetkililerin agiklamalarindan
sonra bu kanunun anlaminin Suudi Arabistan’1 adalete aykir1 sekilde
terorizmi desteklemekle suclamaktir. Bu nedenle bu ¢alismada Suudi
Arabistan’in terorizmle savasini, insani sorunlarla ilgili c¢abalarini,
terorizm fenomenine kars1 Suudi Arabistan’in attig1 6nemli ve somut
adimlarini, bu fenomeni, bunun korkunclugunu ve yikict sonuglarim
isaret eden konferans ve toplantilara yapilan etkili katkilar1 agiklamak
bizim i¢in gerekli hale gelmistir. Suudi Arabistan uluslararasi
terorizmle savas iizerine sozlesmeye ilk imza atan tilkedir.

Krallik uluslararas1 toplumu terérizmle miicadeleye cagirmakta ve
tim baris seven iilkelerle terorizme karsi savasta ve terdrizmi
kokiinden kazimada birlikte durmustur ve uluslararast toplumu
uluslararast mesruiyet g¢ercevesinde ter0rizmi yok etmeyi, masum
insanlarin hayatlarini korumay ve iilkelerin egemenligi, giivenligi ve
istikrarin1 garanti eden kapsamli bir eylem benimsemeye cagirmistir.

! Riyad Barosu Baskan Vekili/ Suudi Arabistan/ UHUB yonetim Kurulu Uyesi
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Bu kapsamda Suudi Arabistan Kralligt 5 Subat 2005 tarihinde
uluslararsi, bolgesel ve Arap organizasyonlarinin yaninda elliden fazla
Arap, Miisliiman ve yabanci iilkenin katilimiyla Uluslararasi Anti-
Terérizm Konferansina ev sahipligi yapmustir. Sonug olarak,
terorizmin ulusal, bolgesel ve uluslararst seviyede her tiirliisiiyle
savasmak i¢in gosterilen ¢abanin zirvesi, terorizmin ciddi bir yanit ve
tiim {lkelerin isbirligini, birlikteligini ve kararli ¢abalarin1 gerektiren
global bir problem oldugu diistincesinden gegmektedir.

Suudi Arabistan bilge bir liderlik altinda teroriin higbir tiirliisiine taviz
vermemeye ve bunu yerel ve uluslararasi seviyelerde ortaya koymaya
karar vermistir. Kiiresel bir fenomen haline gelen terérizmin her
tirliistinden Suudi Arabistan Krallig1 ¢ok magdur olmustur.

Siddet ve terdrle hem yerel hem de uluslararas: diizeyde karsilasan
Suudi Arabistan, bunlar yerel ve global anlamda kinamis ve suglu
bulmustur. Yerel diizeyde Krallik terorizmle iki paralel diizeyde
miicadele etmistir: koruyucu muamele ve Onleyici muamele.
Koruyucu muamele anlaminda Suudi giivenlik giicleri siddet ve terdr
eylemlerine karsi etkileyici bir ilerleme kaydetmislerdir. Giivenlik
giiclerinin esi goriilmemis basaris1 ise Allah’in litfu ve giivenlik
liderlerinin giivenlik stratejisi sayesinde proaktif sekilde terorist
faaliyetlerinin %95’ini bozguna ugratmasidir. Yine sugu isleyenlerden
daha az tehlikeli olmayan terdr sempatizanlart ve finansorleri de
yakalanmistir. Bunlar Suudi Arabistan i¢in terdre karsi savasta tecriibe
haline gelmis ve terdristlerin komplolar1 daha biiyiik seyler olmadan
aci8a cikarilmistir.

(Anti-Terérizmle Ilgili Uluslararas1 Anlasmalar)

Suudi Arabistan Kralligi’nin terérizm fenomenine karsi savasindaki
pozisyonunun devami olarak, Krallik birgok anti-terérizm
sOzlesmesini onaylamis, yine pek cok ilgili uluslararasi sézlesmeyi
imzalamistir. Bunlara Hava Tasitlarinda Gergeklesen Saldirilar ve
Belirli Diger Fiillere Iliskin S6zlesme (Tokyo, 1963), Diplomatik
Ajanlar Dahil Uluslararas1 Korunan Kisilere Kars1 Suglarin Onlenmesi
ve Cezalandirilmasina Iliskin Anlasma (New York, 1973), Rehin
Alinmasina Karst  Uluslararast  Anlasma(New  York 1979),
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Uluslararas1 Sivil Havaciliga Hizmet Eden Havalimanlarindaki
Hukuka Aykir1 Siddet Eylemlerinin Onlenmesine Iliskin Protokol,
Hava Tasitinin Hukuka Aykir1 Zaptinin Onlenmesine iliskin Anlasma
(The Hague, 1970), Sivil Havaciligin Giivenligine Aykir1 Hukuk Dis1
Eylemlerin Onlenmesine iliskin Anlasma (Montreal 1988), Deniz
Seyriiseferinin ~ Giivenligine Aykirt  Hukuk Dist  Eylemlerin
Onlenmesine iliskin Anlasma (Roma, 1988), Kita Sahanliginda
Konumlandirilmis Sabit Platformlarin Giivenligine Aykir1 Hukuk Dis1
Eylemlerin Onlenmesine iliskin Anlasma (Roma, 1988), Tespit
Amaciyla Plastik Patlayicilarin  Isaretlenmesine Iliskin Anlagma
(Montreal, 1991) Terérizmin Finanse Edilmesini Onlemeye iliskin
Uluslararas1 Anlasma ( New York, 1999), Terorist Bombalamalari
Onlemeye Iliskin Uluslararas1 Anlasma (New York 1997), Niikleer
Terdrizmin Onlenmesine iliskin Anlasma (New York, 2005), Niikleer
Materyallerin Fiziksel Korunmasina Iliskin Anlasma (Viyana, 1980)
ornek gosterilebilir.

Krallik terorle miicadele alaninda 1999 tarihli Uluslararas1 Terorle
Miicadele’ye Dair Islami Konferans Sézlesmesi (Treaty Organization
of the Islamic Conference on Combating International Terrorism),
1995 tarihli Yedinci Islam Zirvesi’nde Islam Konferansi Orgiitii
tarafindan kabul edilen Uluslararas1 Terorle Miicadele Tiiziigii (Code
of Conduct to combat international terrorism) ve 22 Nisan 1998’e
tekabiil eden 25 Zilhicce Hicri 1418 tarihinde Arap Igisleri ve Adalet
Bakanlar Kurulu toplantilar1 sirasinda kabul edilen terdre karsi
miicadeleye dair Arap Konvansiyonu da dahil olmak iizere birgok
bolgesel antlagmaya taraf oldu. Bu, Araplarin diger uluslarin terorle
miicadele sozlesmelerinden oldugu kadar 1998 tarihli Terdriin
Durdurulmasi’na Dair Arap Konvansiyonu, Arap Igisleri Bakanlar
Kurulu Genel Sekreterligi tarafindan 1996 yilinda kabul edilen Arap
Terdrle Miicadele Stratejisi ve Gulf Isbirligi Konseyi’nin 2004 tarihli
(GCC) Terdre Kars1 Savasa Dair Konvansiyonu ile GCC’nin 2003
tarihli terdr ile baglantili radikallik fenomenine karsi gelistirilen
birlesik giivenlik stratejisi arasindan c¢ikardigi bir sonug¢ olup
miicadelenin Arap gilivenlik boyutunda tamamlanmis en Onemli
unsurudur.
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Krallik birkagc Arap Islami ve dost iilke ile birlikte terdre karsi
isbirligi, terorii alt etme ve bunlara karsi savasma hiikiimleri igeren iki
tarafli sozlesmeler imzaladi. Suudi Arabistan da terdrist ideolojinin
yiiziiniin kapsamli ve tutarli bir miicadele ile degisecegini ve bunun
Islam’a ve Miisliimanlara yonelen siddet yanlis1 radikal yazilara karsi
miicadeleyi isaret ettigini vurgulayarak terdriin her nerede ve ne
sekilde olursa olsun higbir gerekg¢esinin olamayacagini teyit etti.

Suudi Arabistan’in barisa besledigi ask ve terdre karsi miicadelesi,
yiiziinii yekpare bigimde Krallik’a dondiirdii. Suudi Arabistan’in
terorist fenomeni fikri agidan, giivenlik acisindan ve yasal acidan
Islami mezhepler arasinda bir diyalogu gerektirdi. Arap Krali, Islami
birligi uluslararasi diizeyde korumak agisindan dinler ve kiiltiirler arasi
diyaloga destek verdi ve BM ile uluslararasi terdre karsi isbirligi
icinde oldu. Teror kapsamina giren yagma sucu gibi suclarda seriati
uyguladi ve bu fenomene isaret etmek i¢in sistemler gelistirdi.

Ayrica terorii ve terdristleri korumayr su¢ haline getiren kanuni
diizenlemeler ile teroriin mali kaynaklarmmi kurutmaya g¢alisti. BM
catis1 altinda kapsamli bir terdrle miicadele calismasi adina BM
Merkezi’ne yeniden Suudi destegi sagladi. Ek olarak, gegen ay
Krallik’in Insan Haklar1 Merkezi’'nde yapilan secimlerde iiyelerden
140 oy alarak 4. kez yeniden segildi.

Bu, Suudi Arabistan’in bdlgede, Arap ve Islam cografyasinda ve
diinyada oncii ve merkezi roliinii, ¢6ziime kavusturulan bolgesel ve
uluslararas1 diizeydeki insan hakki problemleri ve Islami Degerler
Kralligi'nin payidar hakikatlerini cisimlestirmesi noktalarindaki
Onemini vurgular.

(Terorle Miicadelede Strateji)

Konugmalarinda terorii besleyen sert ideolojiye karsi verilen savasin
cagmm en acil ve Onemli uluslararast zorluklarindan oldugunu,
oncelikleri arasinda ilk sirada geldigini, diisiincede radikallik ve terdr
fenomenine, yerel, bolgesel ve uluslararasi diizeyde planlanmis
faaliyetlere dikkat ¢cekmek agisindan inisiyatif aldigin belirtti.
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Bu anlamda, krallik radikallige kars1t kapsamli bir strateji takip etti.
Genel giivenlik onlemleri ve terdre karsi olagan diizeyde yasalar ile
smirli kalmadi, kaynaklarmi kurutmaya ugrasti ve siddet igeren
radikalligin altinda yatan ger¢ek sorunu tespit etmeye ugrasti ve
¢Oziim stratejisi olarak fikri diizeyde {i¢ unsura dayandi; engelleme,
rehabilitasyon ve bakim.

(Fikri Anlamda Terorle Miicadele)

Bunu basarmak icin Krallik “ Muhammed bin Nayef Tavsiye ve
Bakim Merkezi” a¢ti. Bu teror suglarindan hiikiim giymis kisileri
hayata yeniden kazandirmak ve sapkin fikirli = gruplarin
rehabilitasyonu demekti. Gegen ay Krallik’m Insan Haklan
Merkezi’nde yapilan segimlerde iiyelerden 140 oy alarak 4. kez
yeniden segildi.

Bu, Suudi Arabistan’in bodlgede, Arap ve Islam cografyasinda ve
diinyada oncii ve merkezi rollinii, ¢oziime kavusturulan bolgesel ve
uluslararas1 diizeydeki insan hakki problemleri ve Islami Degerler
Kralligi’'nin payidar hakikatlerini cisimlestirmesi noktalarindaki
6nemini vurgular.

Bu ayrica Suudi Arabistan Kralligi’nin Insan Haklar1 Konseyi iiyeligi
araciligiyla insan haklarimi koruma ve kollamay1 ve kutuplastirma ve
ayrimcilig1 6nlemeyi etkin bicimde basardigini gosterir.

(Suudi Arabistan’da Insani Isler)

Suudi Arabistan ayrica Arap Gulf Devletleri Isbirligi Konseyi, Arap
Ligi, Islami Isbirligi Orgiitii ve BM’nin yapisina uygun sekilde bir
politika izlemekte ve attigit adimlar tansiyonu diisiirme, bolgesel
uyusmazliklar1 bitirme ve terorle miicadele, terérden ve radikallikten
vazgecirmeye ¢alisma yoniinde olmaktadir. Ayrica insanlarin refahi ve
insancil hizmete iliskin her seyde aktif katilim gostermesine ek olarak,
giivenlik ve uluslararasi1 barisin  korunmasi alaninda en ¢ok
uluslararasi antlagsma ve s6zlesmeyi imzalayan tilkedir.
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Krallik ayrica bu politikasinin uluslararas1 barig ve giivenligini ve
anlagsmazliklarin bariggil yollarla ¢oziimlenmesini saglamak adina
herkes ile isbirligi ile devamliliginin saglanacaginin altin1 ¢izmektedir.
Bu noktada, biitiin insanlik adina faydayir gerceklestirme amaciyla
uluslararas1 orgiitler ve kolektif faaliyete inanan iiye devletler ile
calisilmaya devam edilecektir.

(Yardim)

Suudi Arabistan gelismekte olan, kriz veya acil durumda olan iilkelere
yardim saglanmasinda biiyilk bir role sahiptir ve son yillarda
diinyadaki en biiylik bagiscilar arasinda yer almaktadir; 1973-2004
stiresince gelismekte olan iilkelere yapilan yardimin toplaminin 115
milyar dolardan fazla oldugu tahmin edilmektedir.

Suudi Arabistan son dort on yilda gogmenlere yapilan devlet
yardiminda ve insani yardimda toplamda 139 milyar dolar ile diinyada
liclincii sirada yer almaktadir.

Krallik, kurulusundan beri, Kurucu Kral Abdul Aziz eliyle insancil
kurallar benimsemistir. Ornegin Suriye’de krizin patlak vermesinden
bu yana yaklasik 2,5 milyon Suriyeli’ye ev sahipligi yapilmis ve
Suudi Arabistan, Suriyelilerin insani ihtiya¢larinin karsilanmasi
anlaminda hep en On safta yer almistir. Suriyelilere miilteci olarak
muamelede bulunulmamis, siginma kamplarinda onurlarma yaragir
giivenlikli sartlar saglanmis, tam dolasim o6zgiirliigi taninarak Suudi
Arabistan’da istedikleri yerde ikamet etmelerine olanak saglanmus,
yiiz binlercesinin sistemli bir sekilde yerlesmelerine, is edinmelerine
ve licretsiz saglik sisteminden faydalanmalarina olanak saglanmigtir.
141 binden fazla Suriyeli 0Ogrenciye iicretsiz egitim olanag:
sunulmustur. Ayrica komsu iilkelerdeki milyonarca Suriyelinin
ithtiyaclari i¢in de destek olunmaktadir.

Kardeslige dair verilebilecek bir diger canli 6rnek, Suudi Arabistan
tarafindan Yemenli miiltecilere gosterilen kardeslik ve yarim
milyondan fazlasina dolasim o6zgiirligi, is edinme,, aileleri getirme
olanagi saglanmasidir. Binlerce Yemenli 6grenciye {licretsiz egitim
olanagi sunulmustur. Cibuti ve Somali’de bulunan Yemenli

126



miiltecilere 42 milyon dolar yardim yapilmis, toplamda Yemenli
miiltecilere yapilan insani yardim 500 milyon dolar1 gegmistir.

Suudi Arabistan’in insancil roliiniin yansitilmas1 ve koruyucu
gorevinin saglanmasi amaciyla Kral Selman bin Abdul Aziz
tarafindan, Kral Selman Insani ve Insancil Yardim Merkezi
kurulmustur.

(Kralligin Vizyonu)

Suudi Arabistan Kralligi, diinyadaki catismalarin sona ermesi i¢in ilk
ve asil adim olarak Birlesmis Milletler Sarti ¢ergevesinde ¢oziim
cabalariin yogunlastirilmasiin ve krizin daha da biiyiiyerek askeri
bir krize ve buna bagl olarak insani felaketlere yol agmamasi i¢in
onektin diplomasiye bagvurulmasiin gerekliligine inanmaktadir.
Suudi Arabistan Kralligi halihazirda, itidal ve sorumluluk hissiyle
insani, siyasi ve ekonomik anlamda roliinii etkin bir sekilde yerine
getirmekte, adaletin saglanmasi i¢in iilke ekseninde gerekli
uluslararasi eylemlerin yapilmasi i¢in ¢alismaktadir.

(Kralliga Yonelik Terdrist Saldirilar)

Belirtilmek gerekir ki, Suudi Arabistan 1992°den beri 100den fazla
terorist saldirtya hedef olmus ve 268 terér operasyonu
gerceklestirmistir. Ayrica 2003-2006 arasinda El Kaide tarafindan
yoneltilen, glivenlik noktalarina, hiikiimet binalarina, finansal ve diger
kuruluglara ve 6zellikle de yabancilarin ikamet ettigi yerlere yonelik
kanli ve 6ltimciil saldirilara maruz kalinmaistir.

(Jasta)

Jasta, bu nedenle uluslararasi iligkiler tarihinde bir numunedir ve 1969
Viyana Anlasmalar Sézlesmesi'nin ve 1961 Diplomatik iliskiler
Hakkinda Viyana Soézlesmesi’nin agik bir sekilde ihlalidir. Bu
sO0zlesmeler ulusal mahkemelerin yabanci devletleri yargilamasini agik
bir sekilde yasaklamaktadir. Ayni yondeki Onceki sozlesmelerin
devami niteliginde olan, 2004 yilinda ABD ve Birlesmis Milletler
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arasinda imzalanan devletlerin ve malvarliklarinin yargi bagisiklig
hakkindaki s6zlesme dahi tek basina bu duruma kars1 durmaktadir.

Jasta, ceza sorumlulugunun su¢ konusu eylemin failinin disina
genisletilmesini yasaklayan Insan Haklar1 Evrensel Beyannamesi ile
de acikca c¢elismektedir.Buna gore bir devletin, vatandaslarindan
birinin islemis oldugu bir sugtan dolay1 cezai anlamda sorumlu olmasi
miimkiin degildir. Bu durumda Jasta yasasinin daha ziyade siyasi bir
ara¢ oldugu ve bir hesaplasma araci oldugu anlasilmaktadir. Birlesmis
Milletler ve uluslar arasi toplumun uluslar arasi iligkiler sisteminin
yeniden diizene sokulmasi ve egemenlik prensibinin tesisi i¢in gerekli
adimlart atmas1 gerekmektedir. Nitekim Avrupa Birligi, séz konusu
yasay1 reddetmekte, uluslar arast hukukun temel ilkelerine ve esitlik
ilkesine aykir1 olarak nitelemektedir.

Prens Mohammed bin Nayef’in de belirttigi gibi yasanin hedefi agik
ve tartigmasizdir.. ancak onemli olan kendimizi miimkiin oldugunca
giiclendirmektir. ABD’den ise uzun vadede esitlik ve egemenlik
ilkelerine yapacagi etkileri hesaba katarak yasanin uygulamasini
Onlemesini talep ediyoruz. Uluslar arasi hukukun temel ilkeleri bu
yasanin  uygulamasimin  derhal  durdurulmasim1i  ve  gdzden
gecirilmesini, ¢0zim ve  telafi  yollarinin  arastirilmasini
gerektirmektedir. Bu ¢ercevede su adimlarin atilmasini 6neriyoruz:

Bir: Kongre’den bu yasay1 kaldirmasini talep etmek
Iki: Amerikan Yiiksek Mahkemesi dniinde yasanin temyiz edilmesi

Ug: Yasa uluslar aras1 hukuku, normlar1 ve sdzlesmeleri ihlal ettigi
igin bunlarin korunmasindan sorumlu olan Birlesmis Milletler
nezdinde yasay1 sikayet konusu yapmak.

Dort: 11 Eyliil olaylarinin ve bu terér eyleminin arkasinda kimlerin
oldugunun arastirilmas: ve 1ilgililerin cezalandirilmasi yoluyla
uluslararasi adaletin saglanmasi i¢in Birlesmis Milletler nezdinde bir
komisyon kurulmast.
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AN EVOLATION OF JASTA AND ITS PROBLEMS

Lawyer \ Mohammed DHomyan Alanzi?

In the name of of Allah the Merciful

Raise be to God and prayer and peace upon our Prophet Muhammad
and his family and companions and after ...

What's-called justice law against sponsors of terrorism (Justa) passed
by the US Congress his recent coup against the laws and conventions
and international norms relating to immunity and sovereignty of
States, and this law will bring what Islam did not abolish the US
Congress, the problems of the United States and causing interference
in and invade countries in the It killed thousands of people in addition
to infrastructure destruction and for example, embarked by the United
States in Japan from throwing for two nuclear bombs, which caused
the Massey innumerable addition to what caused in Vietnam,
Afghanistan and Irag, and through discussions of the US Congress for
a project called (Justa) and senior uS officials statements after its
release it is clear that the meaning of this law is to accuse Saudi
Arabia unfairly supporting terrorism, and so it was necessary for us to
make clear in this paper the efforts made by Saudi Arabia to combat
terrorism and its efforts in the humanitarian issues of service Saudi
Arabia has made significant and concrete steps in the fight against the
phenomenon of terrorism and contributed effectively in addressing
this phenomenon and its horrors and its devastating consequences
through conferences and meetings, and Arab and international posts.
Saudi Arabia was the first country to sign on combating international
terrorism, the OIC at zero Treaty of 1421, corresponding to the month
of May of 2000.

! Riyadh Bar Assocain’s member/ Kingdom of Saudi Arabia . Member of executive
comitty of the International International Jurists Union
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The Kingdom has been in urging the international community to deal
with terrorism and stood with all peace-loving nations in the fight and
work to eliminate and eradicate it from its roots, and called on the
international community to adopt a comprehensive action in the
framework of international legitimacy, ensuring the elimination of
terrorism and safeguard the lives of innocent people and preserves the
states sovereignty and security and stability. In this context, the
Kingdom of Saudi Arabia hosted the International Counter-Terrorism
Conference in Riyadh on 25 Dhu al-Hijjah of the year 1425
corresponding to February 5 for the year 2005 with the participation
of more than 50 Arab, Islamic and foreign countries, as well as a
number of international, regional and Arab organizations. This comes,
the culmination of their efforts in the fight against terrorism in all its
forms at the national, regional and international level to eliminate this
phenomenon, flying from the belief that terrorism is a global problem
that requires a serious response, and the cooperation of all countries,
solidarity and concerted efforts.

And decided to Saudi Arabia under the wise leadership to take a firm
stance and firm against terrorism in all its forms and manifestations on
the local and international levels, the Kingdom of Saudi Arabia have
suffered from acts of violence and terrorism, which has become a
global phenomenon varied methods.

Saudi Arabia, as well as engaged in violence and terror on the local
and international levels Vharepetth locally and globally denounced
and found guilty. At the local level, the Kingdom of terrorism fought
through two parallel lines: the security of treatment and preventive
treatment. For security processing level, the security men Saudis line
impressive security achievements, in responding to acts of violence
and terrorism, and they succeeded with courage and mastery and
creativity after having imbibed justice of the cause. The security men
scored unprecedented achievements was the strikes proactive and
spoiling more than 95% of the terrorist operations by the grace of God
and thanks to security strategy, developed by the security leaders and
has been recognized by the whole world, as recorded another
milestone represents a breakthrough in the second circle to the owners
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of deviant thought they sympathizers and financiers of terrorism, who
are no less dangerous than the perpetrators of terrorist operations Vtm
arrested many of them.

And become Saudi Arabia's experience in the fight against terror, and
to uncover terrorist plots before they are carried superior
unprecedented record of Saudi Arabia preceded by many advanced
countries, has suffered from terrorism for decades.

(International conventions’ counter-terrorism)

In continuation of the positions of the Kingdom of Saudi Arabia from
the phenomenon and combat terrorism, has ratified a number of
counter-terrorism conventions, also ratified a number of relevant
international agreements, including the Convention on Offenses and
Certain Other Acts Committed on Board Aircraft (Tokyo, 1963) and
the Convention against unlawful seizure The project of aircraft (The
Hague, 1970) and the Convention for the suppression of Unlawful acts
against the Safety of civil Aviation (Montreal, 1971) and the
Convention on the prevention of crimes against persons of crimes
Internationally ~ Protected, including Diplomatic Agents and
Punishment (New York, 1973) and the international Convention
against the taking of hostages (New York 0.1979 m) and the Protocol
for the suppression of Unlawful acts of violence at Airports serving
international civil Aviation, the Convention on the suppression of
Unlawful acts against the Safety of civil Aviation (Montreal, 1988 (as
UK acceded to the Convention for the suppression of Unlawful acts
against the Safety of Maritime navigation (Rome 0.1988 m) and the
Protocol for the suppression of Unlawful acts against the Safety of
fixed Platforms located on the continental shelf (Rome, 1988) and the
Convention on the Marking of plastic explosives for the purpose of
Detection (Montreal, 1991) and the international Convention for the
suppression of the financing of terrorism (New York, 1999) and the
international Convention for the suppression of terrorist Bombings
(New York, 1997) and the Convention for the suppression of nuclear
terrorism (New York, 2005) and the Convention on the Physical
Protection of Nuclear Material (Vienna, 1980) and the Protocol to the
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Convention on the Suppression of Unlawful Acts against the Safety of
Maritime Navigation and the Protocol for the Suppression of
Unlawful Acts against the Safety of Fixed Platforms located on the
continental shelf and modifications Convention on the Physical
Protection of Nuclear Material.

The Kingdom has acceded to a number of regional treaties in the field
of counter-terrorism, including Treaty Organization of the Islamic
Conference on Combating International Terrorism, 1999 and the Code
of Conduct to combat international terrorism, adopted by the
Organization of the Islamic Conference in the seventh Islamic Summit
Conference in 1995, and the Arab Convention for the fight against
terrorism during the meetings of the Council of Ministers Interior and
Justice Arabs on 25 Dhu al-Hijjah 1418 AH, corresponding to 22
April 1998. It is the most prominent instrument, which was completed
at the Arab level of security, where Arabs record from which to scoop
among the nations of the world in their agreement on the fight against
terrorism as well as the Arab Convention for the Suppression of
terrorism, 1998, and the Arab strategy to combat terrorism issued in
1996 by the General Secretariat of the Council of Arab Interior
ministers and the Convention on the Gulf cooperation Council (GCC)
for the fight against terrorism, 2004 unified security strategy to
combat the phenomenon of extremism associated with terrorism of the
Gulf cooperation Council (GCC) 0.2003 m.

The Kingdom has signed bilateral security agreements with a number
of Arab, Islamic and friendly countries include among its provisions
the fight against terrorism and cooperation in dealing with him and
fight.

And Saudi Arabia confirmed that terrorism has no justification in any
place and under any circumstances, stressing that the face of the
terrorist ideology should be the face of a comprehensive and
consistent indicating that the fight against terrorism requires
combating violent extremist rhetoric directed against Islam and
Muslims.
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Saudi Arabia's love for peace and the fight against terrorism in all its
knock and methods faced Kingdom. Saudi Arabia phenomenon
terrorist intellectually and security, and legal and had already call for a
dialogue between Islamic sects center collects the word Islamic nation
Dara to temptation and to preserve Islamic unity and at the
international level, the Kingdom of Saudi Arabia is the sponsor for the
establishment of dialogue between religions and cultures and the
center Center international counter-terrorism cooperation with the
United Nations and was considered the Kingdom of Saudi Arabia,
which implements the provisions of the Islamic Sharia terrorism
among the crimes (banditry) and systems have been developed to
address this phenomenon and work to dry the sources of funding as
enacted regulations that criminalize the financing of terrorism and
terrorists.

And renewed Saudi support for the United Nations Centre for the fight
against terrorism as a comprehensive counter-terrorism work in the
United Nations umbrella. "

And this is the election of the Kingdom in the Human Rights Council
for the fourth time after he won 140 votes from members of the
Council during the elections held last month.

It emphasizes the importance of its leading role and pivotal role in the
region and in the world, and its role in the Arab and Islamic nation
causes, and human rights issues at the regional and international
levels, and the embodiment of the constants of the Kingdom of
Islamic values.

(Counter-terrorism strategy)

She stressed the kingdom that the fight against the speech hard-line
ideology that feeds terrorism of the most contemporary international
challenges urgent and important, which is at the forefront of priorities,
which focused on Saudi Arabia where he took the initiative to address
the phenomenon of extremism and terrorism in thought and structured
activities and at all local, regional and international levels.
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In this sense, the kingdom followed a comprehensive strategy to
combat extremism, not content with relying on security measures and
enact national legislation on the fight against terrorism, and work to
dry the material its sources, but has worked to diagnose the reality of
intellectual and investigate the root causes that led to the spread of
violent extremism and the idea of the foundations upon which the and
it has developed intellectual security strategy that relied on three
elements: prevention, rehabilitation and care.

(Counter-terrorism intellectually)

To achieve this, the Kingdom established "Mohammed bin Nayef
Center for advise and care,”" which means to re-absorb those convicted
of terrorism-related offenses and rehabilitation, rehabilitation of
endangered groups deviant ideas. "

The election of the Kingdom in the Human Rights Council for the
fourth time after he won 140 votes from members of the Council
during the elections held last month.

It emphasizes the importance of its leading role and pivotal role in the
region and in the world, and its role in the Arab and Islamic nation
causes, and human rights issues at the regional and international
levels, and the embodiment of the constants of the Kingdom of
Islamic values.

And operates the Kingdom of Saudi Arabia through its membership in
the Human Rights Council with the international community to
maintain and protect human rights and promote away from
politicization and selectivity.

(Humanitarian work in Saudi Arabia)

And Saudi Arabia sought in the framework of the Cooperation
Council for the Arab Gulf States, the Arab League and the
Organization of Islamic Cooperation, and the United Nations to adopt
policies and initiatives aimed at reducing tensions and ending regional
conflicts and the fight against terrorism, renounce violence and
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extremism, and has signed the most international treaties and
agreements that preserve security and international peace, in addition
to active participation in everything that people's welfare and
humanitarian service

UK also stressed the continuation of its policy through cooperation
with everyone to achieve international peace and security, peaceful
settlement of disputes and work with international organizations and
Member States that believe in collective action in order to achieve
what is good for all of humanity.

(Aid)

Saudi Arabia is a major role in providing aid to developing countries
and in crisis emergency and is one of the largest donors of aid in the
world in recent years, "has reached the total aid provided by the UK to
developing countries during the period 1973-2014 is estimated at
more than US $ 115 billion .

Classified Saudi Arabia third globally in terms of state aid provided to
refugees, and that the relief aid provided by Saudi Arabia during the
past four decades value, amounted to 139 billion dollars.

And consistently Kingdom since its inception at the hands of the
founder King Abdul Aziz (may Allah have mercy on him) to establish
humanitarian rules.

For example, Saudi Arabia has received since the outbreak of the
crisis in Syria, nearly two million and a half million Syrian citizen and
Saudi Arabia has been at the forefront of countries supporting the
Syrian people to alleviate human suffering, and careful not to treat
them as refugees, or their position in asylum camps, in order to
preserve their dignity and safety, and gave them complete freedom of
movement, and awarded for those who wanted to stay were in the
Saudi Arabia , they are hundreds of thousands, accommodation
systemic, and allowed them to enter the labor market and access to
free health care and education, as the number of Syrian students
totaled more than 141 thousand Syrian student seats free study, and
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contributed to the support and care of millions of Syrian refugees in
neighboring countries to their homeland.

Another vivid example of giving to the brothers, siblings, manifested
when the kingdom was considered siblings Yemeni refugees to
visitors Kingdom, and provided for more than half a million, a
Yemeni freedom of movement, work and bring their families and the
number of students Yemenis enrolled watch free public education in
the UK (285) thousand students.

Value of the aid provided by the UK recently Yemeni refugees in
Djibouti and Somalia also amounted to more than ($ 42 million, and
the response to the humanitarian relief needs of the Yemeni people
Kingdom provided about $ 500 million.

In the interest of the Custodian of the Two Holy Mosques King
Salman bin Abdulaziz Al Saud, may God protect him on uniting the
efforts of relief and humanitarian Kingdom to support needy
countries, came the establishment of the King Salman Center for
Relief and humanitarian action; to reflect the humanitarian role of the
Kingdom of the Orient in the world.

(The kingdom's vision)

The Kingdom of Saudi Arabia believes that the first and essential step
to deal with the crisis is to intensify efforts to resolve existing
conflicts in the world under the Charter of the United Nations, and by
employing proactive diplomacy to prevent the worsening crisis and its
transformation into a military conflicts generate crises and
humanitarian disasters. The UK continues to perform humanitarian,
political and economic role with a sense of responsibility and
moderation, and to ensure justice, the concepts that make up the fixed
international action for our country axes.

(Terrorist attacks on the kingdom)

It is noteworthy that Saudi Arabia had been for more than 100 terrorist
incident since 1992 and had foiled more than 268 terrorist operation
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also suffered between 2003 and 2006 by a wave of bloody waged by
al-Qaida attacks, targeting security headquarters and government
installations, economic and other places especially foreigners
residence claimed many dead.

(Justa)

That is why the law (Justa) is a precedent in the history of
international relations, and breach of the Agreement "Vienna" about
the Law of Treaties of 1969, and Conventions "Vienna" on Diplomatic
Relations of 1961 and relations Consulate in 1963 which do not
permit any foreign courts to sue another state, which It puts the law in
a flagrant violation of international law, let alone oppose blatant
agreement with the United States signed with the United Nations
regarding the immunity of States and their property in 2004, a
continuation of previous agreements in this regard.

Also exceeds the so-called Justa, the International Bill of Human
Rights, which prohibits extension of crime is the perpetrator, crime
and personal punishment for those who committed the unlawful act, it
is not entitled under that load state criminal liability, under the pretext
that one of its nationals committed a crime | believe that the issuance
of Justa law closer to measure or political action goal extortion, the
United Nations and the international community to take appropriate
action, including re-balance the system of international relations and
the principles of sovereignty, which is the European Union to reject
the law called and considered contrary to the principles of the United
Nations and the principles of equality, and it was the Crown Prince,
His Royal Highness Prince Mohammed bin Nayef has said that the
target is clear and undisputed ... but it is important to fortify ourselves
as much as possible.

And us at the above we demand to take measures to avoid the
application of this law procedures, taking into account the seriousness
of their impact on the equality and sovereignty of States, the basic
principles of international relations also requires it serious pause for
review and to develop treatments and solutions that will repeal this
unjust law It also requires serious pause for review and to develop
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treatments and solutions that will repeal this unjust law and us on the
above, we would like to propose the following:

First: Ask the US Congress to abolish this law

Second: the appeal to this law (Justa) in front of the American
Constitutional Courts

Third: make a complaint to the United Nations on Justa law because
he assaulted the laws and conventions and norms of international law
and the United Nations are legally responsible for the defense of
international law and international conventions.

Fourth: the United Nations demand the formation of an international
commission of inquiry into the events of atheist from September 2001
to find out who is behind this terrorist act and submit to international
justice as a prelude to punish her.

Over God grants success
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JASTA KANUNUNUN “HUKUKUN GENEL iLKELERINE”
AYKIRILIGI

Av.Ciineyt Toraman?

OZET

Milletleraras1 hukuk, Birlesmis Milletlerin kurulmasindan once ve
kurulmasindan sonra olmak tizere iki doneme ayrilmaktadir. Birinci
donem, devletlerin kendi aralarinda imzalamis olduklar1 sozlesmelere
ve orf ve adet hukukuna dayanan evreyi, ikinci donem ise diinyadaki
biitiin devletlerin ¢at1 kurulusu BM hakemliginde, uyusmazliklar
¢Ozecek uluslararasi mekanizmalarin devreye girdigi evreyi ifade
etmektedir. BM Statiisii, Devlet dokunulmazhgi, Diplomatik ve
Konsolosluk  dokunulmazhgr ve  Uluslararas1  orgiitlerin
dokunulmazh@ olmak iizere, {i¢ temel esasa dayanmaktadir.
Terorizmin  Destek¢ilerine  Karsi  Adalet Yasast (JASTA),
milletlerarasi hukukun temel esaslarini tahrip eden, hukukun yerine
giici ikame eden bir anlayisin iriiniidiir. Bu kanun, sadece
milletlerarast hukukun temel ilkelerini degil, ‘“hukukun genel
ilkelerinin” de ihlali anlamima gelmektedir. Bu kanunun etkileri,
sadece iki devletle (ABD — Suudi Arabistan) smirli kalmayacak,
domino etkisi yaratacak, bagka devletleri de etkileyecektir. Giiglii olan
devletler, (aynen Jesta kanununda oldugu gibi) hakli oldugunu
diisiindiigi konularda, zayif olan devletler iizerinde baski kurmaya,
hakkinit zorla almaya kalkacak, bu da biiylik bir kaosun fitilini
atesleyecek, milletlerarasi hukukun sonu olacaktir.

Bir Demokrat ve bir Cumhuriyetci senator tarafindan hazirlanan, 11
Eyliil saldirilarinda hayatini  kaybedenlerin ailelerine, bu teror
saldirisindan sorumlu olan devlet (veya devlet yetkilileri) aleyhine
dava agma imkani veren “yasa tasaris1”, (2016) May1s ayinda senatoda
kabul edilmisti. Senatoda kabul edildikten sonra, Temsilciler
Meclisine sunulmus, burada da kabul edilmisti. Baskan Obama’nin
vetosu lizerine, Temsilciler Meclisinde ikinci kez oylanmis ve yapilan
oylamada yasa, biiyiik bir cogunlukla kabul edilerek (Baskanin veto

1 UHUB, Tiirkiye Subesi Yénetim Kurulu Uyesi, Istanbul Barosu Avukat:
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yetkisi olmadigindan) yasalasmistir. ABD bu yasayla, 11 Eyliil teror
eyleminden magdur olan vatandaslarina, bu eylemden sorumlu olan
devlet veya devlet yetkilileri (Suudi Arabistan) aleyhine tazminat
davasi agma hakki tanimmistir. ABD’nin, yerel mahkemelerde bir
devlet aleyhine dava agma “devleti yargilama” yolunu ag¢masi,
domino etkisi gosterecek, giiclii olan devletlerin daha zayif devletler
aleyhine dava agmalarinin yolunu agacaktir. Hakli olan1 degil giiglii
olani iistiin tutan bu yasa, “kiiresel baris” ve “insanhgin gelecegi”
acisindan ciddi bir tehdit olusturacaktir. Bu tehlikeli gidisi
durdurmanin yolu, oncelikle, bu konuyu diinya giindemine tasimak,
“biitiin yonleriyle” ele almak, gili¢lii bir kamuoyu olusturmaktir! Bu
calismamizda, Terorizmin Destekgilerine Karsi Adalet Yasasini
(JASTA), hukukun genel ilkeleri agisindan degerlendirmeye
calisacagiz.

I)-MILLETLERARASI HUKUKUN KAYNAKLARI:
1)-ANDLASMALAR:

Milletleraras1 hukukun ana kaynagi, (egemen esit) devletlerin? kendi
Ozgiir iradeleriyle taraf olduklari ve imzaladiklar1 uluslararasi
sozlesmelerdir. Milletleraras1 hukukun kurallarinin, devletlerin kendi
Ozgiir iradeleriyle imzalanan sOzlesmelerden meydana gelmesi,
devletlerin egemen esitliginin de giivencesini olusturmaktadir. Yani
milletleraras1 hukukun temeli, zorlamaya/baskiya degil, devletlerin
Ozglir iradelerine dayanmaktadir. Devletlerin egemenlik yetkisi, bazi
hallerde (insan haklart mahkemesi, uluslararasi ceza mahkemesi, gibi)
sinirlamaya maruz kaldigi bilinmekte ise de, bu simirlamalarin,
devletlerin kendi istek ve iradeleriyle gerceklestigini belirtmek
gerekir. Devletlere belli bir konuda tavsiyede bulunabilmek ve
zorlayabilmek icin, o devletin (imzaladig1 bir s6zlesme ile) o konuda
belli bir taahhiit altina girmis olmas1 gerekmektedir.

2)-DIGER KAYNAKLAR:

2 Devlet, milletleraras1 hukukun konusu, Oznesi, kurucu unsuru olup, insan
toplulugu (population; Staatsvolk), iilke (territory; territoire; Staatsgebiet), siyasal
otorite (goverment; gouvernemet; Staatsgewalt) ve egemenlik ya da bagimsizhik
olmak {izere, dort ana unsurdan meydana gelmektedir.

140



Milletleraras1 hukukun temel esaslari, egemen esit devletlerin, 6zgiir
iradeleri ile imzalayacaklar1 sozlesmelere (sézlesme hiikiimlerine)
dayanmakta ise de, sozlesmelerle diizenlenen alanlar oldukca
sinirhidir.  Bosluk  olan alanlarin, s6zlesmelerle doldurulmasi,
devletlerin ortak bir mutabakata varmalarini, bu da olduk¢a uzun bir
siireyi gerektirmektedir. Sozlesme ile dilizenlenen alanlarda bile,
unutulan veya gelismeler sonucunda bosluklar ortaya ¢ikmakta, bu
bosluklarin doldurulmasi gerekmektedir. Sozlesmelerle
diizenlenmeyen bu bosluklar, (diger hukuk branslarinda oldugu gibi)
doldurulmaya ¢alisilmaktadir. Bunlari, su sekilde siralayabiliriz;

a)-Teamiil ya da Orf ve adet: Milletlerarasi hukukta teamiil ya da 6rf
ve adet, devletlerin uymakla yiikiimlii oldugu davranis ve eylemleri
ifade eder. Boyle bir kuralin varligindan s6z edebilmek ig¢in, maddi
unsur (devlet uygulamalar1)) ve manevi unsur (bdyle bir kuralin
mevcut  oldugu ve uyulmadiginda belli bir yaptirimla
karsilasacaklarina dair inanglari)dir.

b)- Milletlerarasi Hukukun Genel ilkeleri: Iyi niyet, 6l¢iiliiliik, ahde
vefa, sonraki hukuk Oncekini ortadan kaldirir-lex posterior-, adil
yargilanma vs. sayabiliriz.

c)-Yargi ya da hakemlik Kkararlari: (ictihad) (ATAD vs.):
Uluslararas1 Adalet Divam1 Statiisi  38-1-de hiikmii, Divanin,
uluslararasi andlagma, orf ve adet ve genel hukuk ilkelerini inceleyip
Online getirilen uyusmazlikla ilgili bir diizenleme bulamamasi
durumunda, yardimci kaynak olarak yargi kararlari ve doktrine
basvurulabilecegini diizenlemektedir.

d)-Bilimsel goriisler (Doktrin): Milletlerarasi hukuk konusunda
bilimsel gortisler, milletleraras1 hukukun yardimci kaynaklar1 arasinda
yer almaktadir.

e)-Uluslararas1 Kuruluslarin Kararlar: Birlesmis  Milletler
kararlar1 ve Gilivenlik Konseyi kararlari, milletleraras1 hukukun
yardimc1 kaynaklar arasinda yer almaktadir. Avrupa Birligi, Avrupa
Konseyi, Amerika Devletler Toplulugu, Afrika Birligi gibi, Bolgesel
kuruluslarin  verdigi kararlardan da yardimci kaynak olarak
yararlanilmaktadir.
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DEGERLENDIRME:
I)-MILLETLERARASI HUKUK ILKELERi ACISINDAN:

Devletler arasindaki iligkileri diizenleyen Milletleraras1 hukuk, belli
ilkeler iizerine insa edilmistir. Devletler arasindaki uyusmazliklar ve
sorunlar, bu ilkeler iizerinden c¢oziimlenmeye ¢alisilmaktadir.
Cogens: “devletlerin aykir1 davranamayacaklar1 temel uluslararasi
hukuk kurallar ile ilgilidir. Bu kurallar ve ilkeler emredici norm ya
da jus cogens niteligine sahiptir. Bu kategori, 1960’larin sonunda,
uluslararast bir antlasmalar hukuku i¢in yiriitilen ¢ok tarafli
miizakereler ~ Viyana  Antlasmalar Hukuku Soézlesmesi ile
sonuglandiginda ortaya ¢ikmisti. Sozlesmenin 53.maddesine gore, bir
emredici norm “bir biitiin olarak devletlerin uluslararasi toplumunun
kabul ettigi ve tamidigi, kendisine aykir1 davranilmasina izin
verilmeyen ve ancak aymi nitelikte olan daha sonraki genel bir
uluslararast hukuk normu ile degistirilebilecek olan normdur.”
“Emredici kurallar tipki erga omnes kurallar gibi devletler igin,
iradeleri olmasa ve hatta iradelerine aykirt olsa bile baglayicidir.”
“Emredici kurallar, i¢ hukukta, hukuk Kisilerinin sozlesme ile aksini
kararlastiramayacaklar1 ve Kkesin olarak uygulamak zorunda
olduklar1 hukuk kurallarini ifade etmektedir . “Uluslararas1 hukukta
emredici kural” yaklasimi, i¢ hukuktan esinlenerek olusturulmustur.
Viyana Andlagsmalar Hukuku Sozlesmesi ile diizenlenmeden onceki
yillardan beri olagelen bir wuygulamadir. Ahlaki olmayan
yiikiimliiliiklerin andlasma konusu olamayacagi, uluslararas1 hukukun
da en bilinen teamiil kurallarindan birisidir.” “Emredici kurallar
yasadan, genel ahlak ve adaptan, kamu yarar diisiincesinden ya da
hukukun genel ilkelerinden dogabilir. Siniflandirmak gerekirse bunlar,
belli konulara iligkin emredici kurallar ile sozlesme Ozgiirliigiinii
smirlayan genel ilkelerdir.”*

3 Ulrich K. PREUB (Free University Berlin em. Hukuk ve Politika Profesérii;
Hertie School of Governance, Berlin Hukuk ve Politika Profesorii. Cev. Aydin
ATILGAN), Devletlerin Esitligi ve Anayasal Bir Kiiresel Diizende Anlami, Preuf3 /
Hacettepe Hukuk Fak. Derg., 1(1) 2011, 131-150, shf.144

4 Dr.irem KARAKOC, (Dokuz Eyliil Universitesi Hukuk Fakiiltesi Tiirk Hukuk
Tarihi Anabilim Dali Ogretim Gorevlisi), Uluslararast Hukukta Emredici Kural
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(1) Milletleraras1 genel hukuk ilkeleri, (2) Devletlerin egemen
esitligi ilkesi, (3) Tehdit veya gii¢ kullanmama ilkesi, (4) Sinirlarin
dokunulmazhg ilkesi, (5) Devletlerin toprak biitiinliigii ilkesi
(bagisiklik), (6) Uluslararas1 anlagsmazhiklarin baris¢il ¢oziimii
ilkesi, (7) I¢ islerine karismama ilkesi, (8) insan haklarna saygi
ilkesi, (9) Halklarin ve uluslarin kendi kaderini tayin ilkesi, (10)
Uluslararas1  taahhiitlerin iyi niyetle uygulanmasi ilkesini
sayabiliriz.

Bu ilkeler, milletlerarast hukukta kabul goren temel prensiplerdir. Bu
ilkelerin her biri, tarihi siire¢ iginde gelismis, benimsenmis,
sozlesmelere konu olmus, c¢ok sayida olayda uygulanmis,
giiniimiizdeki milletlerarasi hukukun temellerini olusturmaktadir. Bu
ilkelere uymayan veya ihlal eden devletler, milletleraras: hukukun
ilkelerini (diinya anayasasim) ¢ignemis olacaktir.

I1)-HUKUKUN GENEL ILKELERI ACISINDAN:

Terorizmin Destekgilerine Karsi Adalet Yasast (JASTA), sadece
milletlerarasi hukukun genel esaslarina degil, hukukun genel
ilkelerine de aykiridir. Hukukun genel ilkeleri, hukukgular tarafindan,
farkli  tasniflere tabi tutulmakla birlikte; Hakkin  koétiiye
kullanilmamasi ilkesi, Adaletten ka¢inmanin yasaklanmasi, Ayirim
gozetmeme ilkesi, Hakca ilkeler (Hakkaniyet), Kazanilmis haklar
ilkesi, genel kabul goren ilkelerin en dnemlilerindendir. Bu ilkeler,
milletlerarasi hukuk agisindan kabul goren ilkelerdir.

Burada, Terdrizmin Destekgilerine Karst Adalet Yasasi (JASTA)
hakkinda, hukukun genel ilkeleri (Iyi niyet esaslari, Sorumluluk
hukuku, Ceza Hukuku, Yargilama hukuku, Infaz hukuku, vs.)
acisindan degerlendirme yapilacaktir.

1)-IYi NIYET ILKELERI ACISINDAN:

Milletlerarast hukukun temelinin (devletlerarasindaki) sozlesmelere
dayandigin1 belirtmistik. Sozlesmelere iliskin genel hukuk ilkeleri,
devletlerarasindaki sdzlesmeler icin de gecerlidir. Iyi niyet, hukukun
temel ilkelerinden biridir. Taraflar, haklarmi, 1yi niyet esaslari

Olgusuna Tarihsel Bir Yaklasim, Dokuz Eyliil Universitesi Hukuk Fakiiltesi
Dergisi Cilt: 8, Sayt: 1, 2006, s.87-122 88-89
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cercevesinde kullanmak zorundadir. Iyi niyet, somut olayn
Ozelliklerine gore belirlenmektedir. Terérizmin Destekgilerine Karsi
Adalet Yasast (JASTA), ABD’nin taraf oldugu (imzaladigi)
uluslararasi sézlesmelere ve bu sézlesmelerde benimsenen egemenlik
ilkesine, esitlik ilkesine, i¢ islerine karismama ilkesine, dostane ¢oziim
ilkesine, cezalarin sahsiligi ilkesine, adil yargilama ilkesine, vs. agikca
aykiridir. Haklarin ve yetkilerin kullanilmasinda iyi niyet esas
oldugundan, bu yasa, iyi niyet esaslarina aykiridir.

2)-CEZA HUKUKU ILKELERI ACISINDAN:

Cezalarin Sahsiligi ilkesi bakimindan: Ceza hukukunun temel
ilkelerinden biri cezalarin sahsiligi ilkesidir. Bu ilke, hukuki
(tazminat) ve cezai sorumlulugun, sucu isleyene ait oldugu anlamina
gelmektedir. 11 Eyliil eylemi, herhangi bir devletin baska bir devlete
kars1 askeri gii¢ kullanmasi degil, (uluslararasi sozlesmelerde tanimi
yapilan) teror orgiitlerinden birinin, teror eylemidir. Diinyanin bir¢ok
ilkesinde, pek ¢ok terdr orgiitii, binlerce terér eylemi ve terdr saldirisi
gerceklestirmektedir. Diinyada hi¢ bir iilke, bu giline kadar, teror
orgiitlerinin  gergeklestirdikleri terér eylemlerinden dolayi, bazi
devletlerin bu orgiitlere destek verdigini iddia etmis ise de, bu
devletlerin (hukuki veya cezai acidan) sorumlu oldugu yoniinde bir
iddiada bulunmamistir. Teroristlerin vatandaslik bagindan hareketle,
(vatandaslik bag1 olan) devletleri sorumlu tutmay1 da diisiinmemistir.
New York’taki 11 Eyliil teror saldirisina katilanlar i¢inde, Suudi
Arabistan vatandaslarinin olmasi, (surf tabiiyet bagi nedeniyle) Suudi
Arabistan devletinin sorumlu tutulabilecegi anlamina gelmez. Bu
saldindan dolayr Suudi Arabistan’in sorumlu tutulabilmesi ig¢in,
dogrudan dogruya Suudi Arabistan devletinin yonetici kadrolarinin
boyle bir karar almasi, terdr eylemi yapacak olanlar1 (kendisinin)
belirlemesi ve terdr eyleminin gergeklesmesine katkida bulunmus
olmasi gerekir. Senatoda ve Temsilciler meclisinde oylanan ve kabul
edilen yasada, 11 Eyliil terér eylemini, hangi devletin veya devletlerin
planladig1 ve katildig1 yoniinde herhangi bir kanit sunulmadig: gibi, bu
yonde bir iddia dahi bulunmamaktadir.

11 Eyliil 2001 Teror Eyleminin Faili Bakimindan: JASTA yasasi,
11 Eylil terér saldirisindan sorumlu olanlarin arastirilmasini ve
sorumlu oldugu tespit edilecek kisiler aleyhine dava acgilmasini degil,
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(basta Suudi Arabistan olmak tzere) belli devletleri hedef
gostermektedir. ABD Senatosu ve Temsilciler Meclisi, 11 Eyliil
saldirisindan magdur olan ABD vatandaslarinin bu terér eyleminden
sorumlu olanlar (Suudi Arabistan kastediliyor) aleyhine dava agmasini
saglayacak boyle bir yasayi kabul ettigine gore, (yasaya temel teskil
eden) “11 Eylil teror saldirisini” kimin veya kimlerin yaptigimi Kesin
olarak ispat etmesi gerekmez miydi? 11 Eyliil teror saldirilart bugiine
kadar aydinlatilamamistir. Daha da otesi, bu terdr eylemini
planladigi/organize ettigi one siiriilen Usame Bin Laden ile ABD’nin
iyi iliskiler icerisinde oldugu ve Laden’in CIA ile baglantili oldugu
one siiriilmektedir.’ 11 Eyliil terdr saldirisindan bugiine kadar,
uluslararast bir organ tarafindan, bu teror saldirilarinin arkasinda,
hangi devletin veya devletlerin oldugu konusunda bir arastirma veya
tespit yapilmamistir. ABD de, bu teror saldirisini takiben, higbir
zaman Suudi Arabistan’1t su¢lamamis, Afganistan’1 ve Irak’1 hedef
gostermistir. Bu saldiridan kisa bir siire sonra, (Suudi Arabistan’a
degil) Afganistan’a asker ¢ikarmistir. Daha sonra Irak’1 isgal etmistir.
ABD Baskan1 Bush bu miidahale i¢in, “nleyici mesru miidafaa”®

® Bin Ladin ve Amerika ilk defa, SSCB'nin Afganistan'da yiiriittiiii operasyonlara
kars1 birlikte hareket ettiklerinde temas etmislerdir. Bu temasin sonrasinda neler
yasandiginin kesin bir kanit1 yoktur. Ancak ge¢cmise dayanan bir Amerika-Ladin
iligkisi oldugu inkar edilemez. Ladin bir CIA ajam1 muydi? 11 Eyliil teror
saldirilarinda kullanilan yontem, terdr saldirilarindan 6nce ve bu saldiridan sonra
gerceklesen olaylar, boyle bir saldirinin, ¢ok daha profesyonel bir ekibin parmagi
oldugu yoniindeki kuskular1 artirmaktadir.

6 Onahc1 mesru miidafaa kavram ile onleyici mesru miidafaa kavrami birbirine
karigtirilmamalidir. Onalici mesru miidafaa terimi ingilizce’deki preventive self-
defense ya da bazi yazarlarin farkli ifadesi ile preemptive self-defense
kavramlarinin tercimesidir. Bu kavram 2002 Mayis konusmasinda ABD Bagkani
Bush’un Irak’a yapilan askeri miidahaleyi mesrulagtirmak i¢in kullanmasi
nedeniyle Bush doktrini olarak da anilmaktadir. Birlesmis Milletler
Antlasmasi’nin 51. maddede yer alan mesru miidafaa 6nleyici Ingilizce’de
anticipatory self-defense olarak ifade edilen mesruu miidafaa kavramim da kapsar.
Ezclimle Onleyici mesru miidafaa doktrinde kabul goriirken, Onalici mesru
miidafaa hakkindaki agrihk goriisii 51. mad denin suiistimali oldugu
cihetindedir. (Dr. Selman OGUT, (Marmara Universitesi Hukuk Fakiiltesi
Milletlerarast Hukuk Anabilim Dali), Egemen Egsitlik Prensibine Modern
Uluslararas: Hukuk A¢isindan Bir Istisna Hali Olarak Yaklasma, MUHF — HAD,
C. 19, S. 3 shf.158, 58 nolu dipnot)
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kavramint kullanmis ise de, bu gerek¢e kabul gdrmemistir. Terdr
eyleminden, Afganistan’t ve Irak’t sorumlu tutan ABD’nin, terdr
eyleminden 15 yil sonra, Suudi Arabistan’t da sorumlu gostermeye
caligmasi, bu yasanin, kendi icerisinde dahi tutarsiz ve c¢eliskili
oldugunu gostermektedir. ABD, 11 Eyliil terér eylemiyle iligkisi
irtibat1 belli olmayan bir olayla ilgili olarak, oylama yapmakta, yasa
cikarmaktadir.

3)-SORUMLULUK HUKUKU ILKELERI ACISINDAN:

Terorizmin Destek¢ilerine Kars1 Adalet Yasast (JASTA), sorumluluk
hukukunun genel ilkelerine de aykiridir. Adalet Yasas1 (JASTA), 11
Eylil 2001 teror eyleminde zarar goren vatandaslarin maruz kaldigi
zararlarn, baska bir devlet tarafindan tazmin edilmesini
ongormektedir. Oysa devletlerin vatandaglardan topladig1 vergiler ile
yerine getirmekle yiikiimlii oldugu hususlarin basinda vatandaslarin
giivenligi gelmektedir. Vatandaslarinin gilivenliginden (glivenligi
saglayamamasindan) devlet sorumludur. Herhangi bir iilkede, teror
eylemlerinden zarar gorenlerin zararini, (o zararin meydana geldigi)
devlet tazmin etmekle yilkiimlidir. Devletin bu yiikiimliligi,
devletler tarafindan da kabul gérmektedir. Terér eylemlerine en ¢ok
maruz kalan iilkelerden biri olan Tiirkiye’de de yasama organi ve
mahkemeler de, terdr eylemlerinden magdur olanlarin zararlarini,
devletin tazmin etmesi gerektigini (sorumlu oldugunu) kabul
etmektedir.” Terdér eyleminin gergeklestigi iilke, terdr eyleminden
zarar gorenleri, terér eylemini gerceklestiren teroristlerden veya bu
teroristlerin vatandasi oldugu iilkeden tazmin etmelerini isteyemez.
Sorumluluk  hukukunun ilkeleri bakimindan, 11 Eylil teror
saldirisinda meydana gelen zararlardan da (terdristlerin tabiiyetine
bakilmaksizin) ABD sorumludur. ABD yasama organinin, boyle bir
yasa c¢ikarmasi, ABD’nin, vatandaslarina karsi, terér saldirilarindan

" Tiirkiye’de, yasama organi (TBMM), terér eylemlerinden zarar gérenlerin
magduriyetlerini gidermek i¢in bir¢ok yasa ¢ikarmistir. 2 Temmuz 1993 yilinda
Sivas’ta ve 5 Temmuz 1993 yilinda Bagbaglar koyiinde meydana gelen katliam
nedeniyle, bu olaylarda vefat edenlerin mirasgilari, devletin hizmet kusuru
(giivenligi saglayamama) nedeniyle, tazminat davasi agmuglar, Sivas idare
mahkemesi, davanin kabuliine karar vermis, Danistay da yerel mahkeme
kararlarini onamustir.
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dogan sorumlulugunu ortadan kaldirmaz. ABD yerel mahkemeleri, 11
Eylil terér saldirisindan dolayr meydana gelen zarardan ABD’nin
sorumlu olmasi ve ABD’nin tazmin yiikiimliliigiinden hareketle,
davacimin yanhs Kisiyi hasim gostermesi (husumet) nedeniyle,
davanin reddine karar vermesi gerekmektedir.

4)-YARGILAMA HUKUKU ILKELERI ACISINDAN:

ABD’nin yasama organinin ¢ikardigi Jesta yasasi, yargilama
hukukunun temel ilkelerine de aykiridir. Bu yasa, “terér destekgisi”
olarak ilan edilmeyen devletlere (ve devlet yetkililerine) karst da
benzer suglarla ilgili olarak Amerikan mahkemelerinde tazminat
davasi agma imkani vermektedir. Yasa metninde, 11 Eyliil teror
saldirilar1 ve Suudi Arabistan ismen zikredilmese de bu girisimin
basta gelen hedefinin, Suudi Arabistan’t 11 Eyliil teroér saldirilart
baglaminda koseye sikistirmak oldugu herkesin malumudur. Nitekim
Adalet Yasas’'nin kabuliinden bir giin sonra, 11 Eylil terdr
saldirilarinda esini kaybeden bir Amerikan vatandasi, bu teror
eyleminde Suudi Arabistan’a parmagi oldugu iddiasiyla bu devlete
kars1 dava agmistir. New York ve ¢evresinde yasayan binlerce magdur
yakinlarinin, benzer basvuruda bulunmasi muhtemel goriiniiyor. Bu
yasaya istinaden, 11 Eyliil ter6r saldirilariyla ilgili olarak, baska
devletlere ve yetkililerine de dava agilmasi s6z konusu olabilecektir.

Terorizmin Destek¢ilerine Kars1 Adalet Yasast (JASTA) nda, belli bir
devletin ad1 zikredilmese dahi, 11 Eyliil teror saldirisindan magdur
olanlarin, (yasayr ¢ikaran iradenin arzular1 istikametinde) Suudi
Arabistan devleti (veya yetkilileri) aleyhine dava agmasi durumunda,
bu dava, yargilama hukukunun evrensel ilkelerinin tamamini ihlal
etmis olacaktir.

Yargi Bagisikhigl: Hukuk davasi (Tazminat davasi) s6z konusu
olduguna gore, mahkemenin ilk incelemesi gereken husus yargi
yetkisi olmalidir. Herhangi bir devletin (mahkemelerinin) yargi
yetkisi (bagli bulundugu tilkenin) egemenlik alamiyla sinirlidir. Bir
ABD vatandasinin, bir devlet aleyhine dava agmasi halinde, yerel
mahkeme, davalinin devlet olmasi ve yargi bagisikligina sahip olmasi
nedeniyle, (yargi yetkisine sahip olmadigindan) davayr reddetmesi
gerekmektedir. Milletlerarast 6zel hukukta, devletlerin 6zel hukuk

147



iliskilerinden kaynaklanan eylem ve islemleri, yargi bagisikligina tabi
degil ise de, somut olayda, (davali devlete ait otomobille trafik kazas,
kira akdinden kaynaklanan uyusmazlik gibi) 6zel hukuk iligskisinden
kaynaklanan bir uyusmazlik olmadig1 aciktir.

Yargilama Yetkisi: Muhakeme, davaci ve davali, iki taraf arasindaki
uyusmazligr ¢ézme faaliyeti olup, hangi mahkemenin yetkili oldugu
uluslararas1 sozlesmelerle belirlenmistir. S6z konusu sézlesmede,
taraflar, gercek ve tiizel kisilerle sinirli olup, devletin taraf ehliyeti
kabul edilmemistir. Boyle bir diizenleme olmadig: i¢in, yargilamanin
hangi mahkemede yapilacagi konusunda, davanin taraflarinin
mutabakati olmasi1 gerekmektedir. Davali devletin, ABD’nin
egemenligini ve bu iilkenin mahkemesinin yargilama yetkisini kabul
etmeyecegi aciktir. Davali devletin, ABD devletinin mahkemelerinin
yargilama yetkisini kabul ettigine dair agik bir onay1 olmadig1 halde
yargilamaya devam etmesi, yargilama yetkisinin gasp edilmesi
anlamina gelecektir. Kendi kendini yetkili kilan bir mahkemeyi,
korsan mahkeme olarak nitelemek gerekir.

Yarg1 otoritesi: (Yargilama hukuku bakimindan) Esit taraflar
arasindaki uyusmazligt c¢ozmekle yiikiimli olan Mahkemenin,
(taraflar iizerinde otorite saglayabilmesi ve yargilama yapabilmesi
icin) davanin taraflarimin iistiinde bir otoriteye, “lstlin bir
pozisyonda” olmasim1 gerektirmektedir. Somut olayda, davanin
taraflarindan biri/davaci sivil vatandas olsa da, gergekte davacinin
arkasinda ABD olduguna ve davali da bir devlet olduguna/olacagina
gore, bu davaya, (davanin taraflarindan birinin mahkemesi degil), her
iki devletin de otoritesini kabul ettigi, devletler iistii, uluslararasi bir
mahkeme bakabilir. Suudi Arabistan, egemenlik hakkindan
vazge¢cmedigine ve bu hakkini uluslararasi bagka bir kuruma da
devretmedigine gore, ABD mahkemeleri, baska bir devleti
yargilayamaz! Davaci tarafin yaninda olan (tarafli), yerel bir
mahkemenin yargillama yapmasi, yargilama hukukunda taraflarin
esitligi ilkesini ¢cok agir bir sekilde ihlal etmis olacaktir.

Miilkilik Prensibi: Davanin konusu tazminat davasi olduguna gore,
mahkemenin gorev sorunu ortaya c¢ikacaktir. Gorev hususu, kamu
diizenine iliskin olup, mahkemelerin, kars1 tarafin itirazina gerek
olmaksizin, kendiliginden gozetmesi gereken hususlardandir.
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Milletlerarast hukukta, mahkemelerin yetkisini belirleyen miilkilik
(lilke topraklariyla siirli olmasi) prensibi, ABD i¢in de gegerlidir.

Tarafsizhk: Yargilama hukukunda, adil yargilamanin o6n sarti,
mahkemenin tarafsiz ve bagimsiz olmasidir. Mahkemenin tarafsiz
olmasi, davamin taraflarina esit mesafede olmasi1 demektir. Eger
mahkemenin, davanin taraflarindan biri ile yargilamanin sonucunu
etkileyecek oOlglide bagi (yakinligl) var ise, mahkemenin
tarafsizligindan s6z edilemez. O mahkemenin, davadan elini ¢ekmesi
gerekir. Somut olayda, yargilamayi yapacak olan mahkemenin,
davacinin tarafinda oldugu agiktir. Mahkemenin tarafsizligindan s6z
etmek imkansizdir. Mahkemenin tarafli olusu, yargilamayi bastan
sakatlayacagi i¢in, mahkemenin, yargilamaya baslamamasi1 gerekir.

Esitlik: Yargilama hukukunda, “adil yargilamanin” temel esaslarindan
biri de, davanin taraflar1 arasinda tam bir esitlik olmasi, davanin her
iki tarafinin da, ayni haklardan esit olarak yararlanmasidir. Yargilama
hukukunda davanin taraflarmin, ayni hak ve yikimliliklere sahip
olmasina, silahlarin esitligi prensibi de denilmektedir. Somut olayda,
davanin taraflarindan biri (davaci) dogrudan dogruya ABD’nin
himayesinde, davali ise, (yargilama dahi baslamadan) ABD tarafindan
(yasayla) suclu ilan edilmistir. Davanin taraflar1 arasindaki bir
esitlikten s6z etmek imkansizdir.

Taraf Teskili: Yargilama hukukunun en temel esaslarindan biri, taraf
teskilidir. Bir davada iki taraf olmadan yargilama olmaz. Davaliya
tebligat isleminin mahkeme tarafindan yapilmasi gerekmektedir.
Davanin taraflarindan birinin (ABD vatandas1 davacinin) hazir
edilmesinde bir sorun bulunmamaktadir. Davanin diger tarafi
(davalis1) devlet olduguna goére, mahkeme, (durugsmaya davet i¢in) bu
devlete tebligat gonderebilir mi? Devlete yapilacak tebligatin
“diplomatik kanallarla” yapilmast gereckmez mi? Mahkeme,
kendisini, devlete tebligat gondermeye yetkili gormesi halinde, bunun
hukuki dayanagimi gostermesi gerekmez mi? Yerel mahkemelerin
boyle bir yetkisi olmadigindan, (devletin agtig1 veya devlet aleyhine
acillan davalarda yargilama yetkisine sahip olmadigindan) devlete
tebligat da gbnderememesi gerekir.
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Savunma: Adil yargilamanin ana unsurlarindan biri de savunmadir.
Savunma yoksa yargilamadan da s6z edilemez. Yerel bir mahkeme,
(esit) egemenlik hakkina sahip olan bir devleti nasil yargilayacaktir?
Daval1 olarak gosterilen devletin, (egemenlik hakkindan vazgecip)
baska bir devletin egemenligini kabul etmesi diisiiniilemeyecegine
gore, Mahkeme, taraflardan biri olmadan, savunmasini dahi alamadan,
nasil “yargilama” yapacaktir? Davaci tarafin yaninda olan (tarafli),
yerel bir mahkemenin yargilama yapmasi, yargilama hukukunda
taraflarin esitligi ilkesini ¢cok agir bir sekilde ihlal etmis olacaktir.

Ispat Hukuku: Yargilama hukukunun temel esaslarmdan biri de,
uyusmazligin, davaci ile davah arasinda olmasidir. Mahkemenin,
(yetkisi olmamasina ragmen) davali devlete, tebligat gonderdigini ve
davali devletin de, mahkemenin yargilama yetkisini tanimadigini ve
yargilamaya katilmadigin1 varsayalim. Davya cevap vermeyen Ve
durugmaya da katilmayan davali, davacinin iddialarin1 (davay1) inkar
etmis sayilacagi, davaya cevap vermemekle, davacinin iddiasini
reddetmis sayilacagma, “menfi bir durumun ispati”® ile yiikiimli
tutulamayacagma gore, 11 Eyliil teror saldirilarinin, davali (Suudi
Arabistan) tarafindan gerceklestirildigini ispat ylikiimliiliigii davaciya
ait olacaktir. Davaci, 11 Eyliil teror saldirisint Suudi Arabistan’in
talimatiyla gerceklestigini nasil kanitlayacaktir? Terér eylemini
gerceklestirenler ile Suudi Arabistan (devleti) arasinda “illiyet bagin1”
nasil kuracaktir? Terdr eylemlerini gergeklestirenlerin vatandasligi,
vatandaslik bag ile baglh oldugu devletin sorumlu olmasini
gerektirmedigine gore, bu devletin terdr eylemiyle iliskisini ispat
etmesi gerekecektir. Mahkeme, bu iliskiyi saptayabilmek i¢in, Suudi
Arabistan devletinin, gilivenlik birimlerinin (istihbarat ve ordu dahil)
biitiin kayitlarin1 incelemeye mi alacaktir? Bu kayitlarin mahkemeye
getirilmesinin zorlugu karsisinda, bu bilgi ve belgeleri yerinde (Suudi
Arabistan) incelemek i¢in, “naib hakim” mi tayin edecektir? Suudi

8 Yargilama hukukunda, (inkar edilen) olumsuz bir durumun ispati miimkiin
olmadigindan, ispat vyiikti, karsi tarafa ge¢mektedir. Ornegin, bir kisinin,
hirsizlikla suglanmasi durumunda, hirsizlikla suglanan kisi, hirsizlik yapmadigini
ispatla yiikiimlii tutulamaz. Hirsizlik eylemini, (hangi tarihte, hangi saatte, nerede,
nasil yaptig1, kimden ve neyi ¢aldigini) iddia edenin ispat etmesi gerekmektedir.
Somut olayda, Suudi Arabistan’in, olumsuz bir durumu ispati mimkiin
olmadigindan, ispat yiikii karsi tarafa (davaci tarafa) gegmektedir.

150



Arabistan’in, naib hakimin yetkisini tanimamasi ihtimaline binaen,
yerinde incelemeye, (askeri) 6zel kuvvetler esliginde mi gidecektir?
Bilirkisi incelemesi gerektiginde, bilirkisileri hangi lilke vatandaslari
arasindan tayin edecektir? Mahkeme, davacinin tarafinda (tarafl)
olurken, bilirkisiyi de, tarafli (ABD vatandaslar1 arasindan) mi
sececektir?

Ozetle, esit devletlerarasindaki bir uyusmazlhigm, (esit statiide
bulunan) devletlerden birinin yerel mahkemesinde goriilmesi yoniinde
yapilan  diizenleme, milletleraras1  hukuk agisindan  “yok”
hiikmiindedir. Bir devletin kendi iilke smirlar1 i¢indeki
uyusmazliklarda, (hukuki anlamda taraflarla esit durumda bulunan,
kamu yetkisine ve giicline sahip olmayan) c¢ikar amaglh sug
orgiitlerinin (Mafya’nin) yasa dis1 yargilama yapmasiyla veya alacakli
oldugunu iddia eden birinin, borg¢ludan alacagimi tahsil etmek
amaciyla bu kisiye baski uygulamasi (zor kullanmasiyla) ile
esdegerdedir. Birinci 0rnek korsan bir mahkemeyi, ikinci drnek ise
thkaki hakki (hakkini zorla alma) ifade etmekte olup, her ikisi de gayri
mesrudur!

5)-INFAZ HUKUKU ILKELERI (ILAMIN INFAZI)
ACISINDAN:

ABD yerel mahkemelerinin, ABD yasama organinin ¢ikarmis oldugu
yasaya istinaden (egemen) bir devlet aleyhinde yapacagi yargilama,
yargilamanin temel ilkelerine agik¢a aykiri oldugu gibi, yargilama
sonunda verecegi kararin infazi1 da benzer sorunlarla kars1 karsiyadir.
Mahkeme kararlarinin infazi, devlet otoritesini (gerektiginde borcluya
kars1 giic kullanmay1) gerektirmektedir. Somut olayda, mahkemenin,
Suudi Arabistan devletini tazminata mahkum etmesi durumunda,
mahkeme kararmmin infazi i¢in, Suudi Arabistan aleyhine “gii¢
kullanabilmesi” gerekir. Mahkeme kararlarini infaz etmekle gorevli
icra daireleri, borg¢lunun direnmesi durumunda, yerel giivenlik
gorevlilerinden (polisten) yardim talep edebilir. Mahkeme ilaminda
(kararda) borg¢lu, (gercek veya tiizel kisi olmadigina) devlet olduguna
gore, yerel giivenlik teskilatinin gérev alani (miilkilik esaslarina gore)
iilke topraklariyla smirli olduguna gore, borgluya/devlete karsi giic
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kullanmas1 imkansizdir.® Ulke smirlarinin disindaki devletlerle ilgili
sorunlarda, milletleraras1 hukuk kurallarinin uygulanmasi gerekir.
Milletleraras1 hukukta, sinirli sayida istisnalar harig, bir devletin bagka
bir devlete gii¢ kullanmas1 yasaklanmustir.

I11)-UYGULAMA ORNEKLERI:

Bir devlet (yerel) mahkemesinin, bir devlet aleyhine dava agmasi
durumunda, bu dava, devletin egemenlik hakki ve yargi bagisiklig
nedeniyle kabul gérmez.

Tiirk Mahkemeleri, devlet aleyhine acilan iki ayr1 davada, davanin
reddine karar vermistir. Bu davalardan biri, iran-Irak savas sirasinda
acilan bir davadir. Davaci, kendilerine ait tankerin iran’dan petrol
yiiklii sekilde Basra Korfezine seyir halinde iken, Irak’a ait savas
ucaklarinin saldirisina maruz kaldigini, bunun neticesinde g
denizcinin 06ldiiglinii ve tankerin de zarar gordiiglinii ileri siirerek,
ugranilan maddi ve manevi zararin Irak Arap Cumhuriyeti tarafindan
Odettirilmesini talep ve dava etmistir. Mahkeme, davali devletin
yargilanamayacagin1  belirterek davanin reddine karar vermis,
Yargitay® yerel mahkeme kararini onamistir. Baska bir olayda,
T.C.Milli Savunma Bakanli§i, bakanliga ait Meltem adl1 hiicumbot ile
SSCB’ye ait Xacah adli savas gemisinin ¢arpismasi sonucu meydana
gelen haksiz fiil sebebiyle SSCB aleyhine (Tiirkiye’de) dava agmis,
yerel mahkeme, uluslararast1 hukukun tarihi gelisimi, uluslararasi
hukuk kavramlar1 ve pozitif hukuk diizenlemeleri karsisinda, yabanci

® BM. Sarti m.2/4: “Tiim iiyeler uluslararasi iliskilerinde gerek herhangi bir baska
devletin toprak biitiinliigiine ya da siyasal bagimsizligina karsi, gerekse Birlesmis
Milletlerin amagclar1 ile bagdasmayacak herhangi bir bigimde kuvvet kullanma
tehdidine veya kuvvet kullanilmasina basvurmaktan kacinirlar.”

0 Yargitay 4.HD 17.03.1986 tarih E:1985-9190 K:1986-2436 “Milletlerarasi
hukukta yargi bagisikligi, milletlerarasi hukukun 6ngérdiigii dlciide, bir devletin
diger bir devleti kendi mahkemelerinde yargilayamamasini ifade eder. Yargi
bagisikliginin hukuki temeli, bir milletlerarasi teamiil kuralidir. Bu suretle, yabanc1
devletin yargi bagisikligi, kapsamui ve g¢ergevesi bir milletlerarast hukuk kuralina
dayanan bir dava engelidir.” (YKD C:9 1986 shf.1271)
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devlet aleyhine dava agilamayacagina karar vermistir. Yerel
mahkemenin bu karar1 da, Yargitay'! tarafindan onanmuistir.

Birlesik Krallikta, R. V. Horseferry Magistrates Court ex parte
Bennet Davasinda, Bennet, kendisinin 1989 tarihli suclularin iadesi
kanununa ve uluslararas: hukuk diizenlemelerine aykir1 sekilde Giiney
Afrika’dan Ingiltere’ye getirildigini iddia etmis, Lordlar kamarasi,
yiriitmenin, bir baska devlet nezdindeki hukuka aykir1 ve uluslararasi
hukuk diizenlemelerini ihlal eder nitelikteki yetkilerini kotiiye
kullanma eylemi ile sorumluyu Ingiliz mahkemeleri 6niine getirilmesi
sebebiyle, Mahkemenin de davaya bakmakta yetkisiz olduguna karar
vermistir.?

Baska bir 6rnek de; italya yerel mahkemelerinde, Almanya aleyhine
agilan davalarla ilgilidir. Baz1 Yunanistan vatandaslari, Alman Devleti
tarafindan ikinci diinya savasi sirasinda islenen uluslararasi insani
hukuk ihlallerinden zarar gorenlerin zararlarinin  karsilanmasi
amactyla dava almistir. Yunan mahkemelerince benzer gerekgelerle
Almanya aleyhine verilmis bulunan tazminat davasi kararlarinin
Italya’da taninmasi ve tenfizini istemistir. Italyan Mahkemeleri,
tazminat davalarinin ve tanima ve tenfiz taleplerinin kabuliine karar
vermis, Alman Devlet miilkii olan ve Italya’da bulunan Villa
Vigoni’ye haciz islemi uygulanmistir. Almanya, Italya’yi, uluslararasi
hukuku ihlali iddiasiyla Adalet Divanina sikayet etmistir. Adalet
Divani, 3 Subat 2012 tarihli Devletin yargisal bagisikliklar
(Muafiyetleri) davasinda, Devletin yargi bagisikliginin, BM
sozlesmesinin 2 paragraf 1 diizenlemesine dayandigini belirterek,
devletlerin egemen esitligi prensibinin uluslararast hukuk diizeninin
en temel ilkelerinden biri oldugunu ifade etmistir.

JASTA yasasinin, ABD yerel mahkemelerinin baska devletler
aleyhine dava agmasini Ongoren ilk yasal diizenleme olmadigini
belirtmek gerekir. ABD’nin bu wuygulamas: yillar 0Oncesine
dayanmaktadir. Amerika Birlesik Devletlerinin, benzer olaylarda,

U Yargitay 4.HD 12.10.1987 tarih E:1987-7309 K:1987-7373 (YKD C:14 1988
shf.29)

12 Prof.Dr.Yusuf Aksar, Teoride ve Uygulamada Milletleraras1 Hukuk -1- Segkin
Yay. Ankara, 2015, 3.Bask1, Shf.276
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milletleraras1 hukukun ilkelerine aykir1 kararlar verdigi goriilmektedir.
Birlesik Devletler Temyiz Mahkemesi, Alvarez-Machain davasinda,
Birlesik Devletler uyusturucu ile miicadele biriminde gorevli bir
sahsin Oldiiriilmesi sebebiyle yargilanan, sanik, Meksika vatandasi
Humberto Alvarez-Machain’in, Meksika’dan uluslararast hukuk
kurallar1 ihlal edilerek kagirilmasinin, mahkemenin yargi yetkisini
etkileyen bir durum olmadigina karar vermistir.™®

Milletleraras1 hukuk kurallarii ihlaline tipik bir 6rnek de, Eichmann
Davasidir. Arjantin vatandasi Adolph Eichmann, Arjantin egemenlik
hakkmin ihlali sonucunda Israil Ozel Kuvvetleri tarafindan
kacirilmig ve Kudiis yerel mahkemesi tarafindan yargilanmistir.
Arjantin, egemenlik hakkinin ihlal edildigi gerekgesiyle Israil’i
kinamis, BM Giivenlik Konseyine basvurmus, FEichmann’in
kendilerine iade edilmesini talep etmistir. Ancak Agustos 1969°ta,
Arjantin ve Israil ortak bir kararla uluslararast hukuk ihlalinin
kaldirildigint deklare etmis, Arjantin Giivenlik Konseyine yaptig
basvuruyu geri cekmistir.'*

Baska bir olayda; 27 Haziran 1976'da Tel Aviv'den Paris'e giden bir
Air France ucagi, ikisi Bati Alman vatandasi ikisi Arap olan dort kisi
tarafindan kacirildi. Ucak Uganda'min Entebbe havaalanina
gotilirildii ve burada 100 kadar olan Yahudi yolcular ayrilarak
digerleri serbest birakildi. Talep, diinyanin ¢esitli yerlerinde hapiste
olan Filistinli gerillalarin serbest birakilmasiydi. Uganda'nin yolculari
kurtarmak ic¢in bir sey yapmayacagi (ve hatta iddialara gore onlara
yardim ettigi) anlasilinca, Israil, 3 Temmuz'da havaalanima bir ucakla
asker gondererek yolcular1 giic kullanmak yoluyla kurtardi. Hava
korsanlari, bazi Ugandali ve Israilli askerler 6ldii. Uganda havaalani
ve bir ucagr da agir hasar gordii. Giivenlik Konseyi'nde hi¢bir karar
i¢in cogunluk saglanamad.’®

Devletler, milletleraras1 hukuku acik¢a ihlal etmesi durumunda,
egemenlik hakki ihlal edilen devlet dahil, diger devletler bu ihlali

13 Prof.Dr.Yusuf Aksar, Milletleraras1 Hukuk -1- Shf.277
1 Prof.Dr.Yusuf Aksar, MH -1- shf.276

15 Fatih TOSUN, Uluslararas1 Hukukta “Kuvvet Kullanma ve Karigma”
Kavramlarinin Degisen Anlami, Dipnot:38
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tanimayabilir. Milletlerarast hukuku ihlali tanimama konusunda,
ABD’den o6rnek verelim. “1931 yilinda Japonya’nin, Cin'e bagh
Mangurya'y1 isgal edip, orada Manguko ismiyle kendine bagl kukla
bir hiikiimet kurarak bunu milletlerarasi topluma kabul ettirmeye
kalkmasi Stimson Doktrini’nin ortaya ¢ikmasina sebep olmustur.
Japonya'nin bu eyleminin, her seyden dnce 1928 tarihli Paris Pakti'nin
milli amagclar i¢in kuvvet kullanilmasini yasaklayan hiikiimlerine
aykir1 olmasi nedeniyle ABD, Disisleri Bakan1 Stimson araciligiyla
bunu hukuken tanimayacagini belirten politikasin1  diinyaya
duyurmustur. Daha sonra milletlerarasi alanda hukuka aykir1 sekilde
gerceklestirilen durumlarin diger devletlerce taninmamasi anlaminda
gelisen ve genis kabul goren bu doktrine Stimson doktrini denilmeye
baslanmigtir. Bu doktrin 1932'de Milletler Cemiyeti tarafindan
benimsendigi gibi, 1945°te kabul edilen Birlesmis Milletler
Andlagmasi’nin  2.maddesinin 4.paragrafinda yer alan kuvvet
kullanma yasag1 ilkesine uygun sekilde 1970'de Birlesmis Genel
Kurulu'nun kabul ettigi “Devletlerarasinda Dostca ilkeler Hakkinda
Bildiri”de de benimsenmistir.””*®

Terorizmin Destekgilerine Karst Adalet Yasast (JASTA), emsal
olacak, bundan, en fazla zarar gorecek iilke de ABD olacaktir. Zira,
Diinyanin pek ¢ok iilkesinde gerceklesen (on binlerce kisinin 6ldigi
ve milyonlarca kisinin zarar gordiigii) darbelerde, ABD’nin parmagi
oldugu bilinmektedir. Ornegin, Tiirkiye’de, 1960 darbesinin, 1980
darbesinin, 28 Subat darbesinin arkasinda, ABD’nin oldugu
konusunda bir siiphe bulunmamaktadir. Hatta, 15 Temmuz darbe
tesebbiisiinde dahi, ABD’nin parmag oldugu tartisiimaktadir. Bu
darbelerde, milyonlarca kisi magdur olmus, bir¢ogunun
magduriyetleri de hala devam etmektedir. Savas sirasinda,
(milletleraras1 hukuka aykir1 olarak) Japonya’nin iki biiyiikk kentine
(Nagazaki, Hirosima) atom bombas1 atmig, bu bombalama neticesinde
on binlerce kisi Olmiis, milyonlarca kisi sakat kalmistir. Gelecek
nesilleri bile etkilemistir.

Kendi vatandaslarina, kendi belirledigi devletler aleyhine dava agma
yolunu acan ABD’nin, bagka iilkelerin de, ABD’nin organize ettigi

16 Fatih TOSUN, Uluslararas1 Hukukta, (Giindiiz, 1998, s. 59.) shf.96
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darbeler ve askeri miidahaleler ve hak ihlalleri nedeniyle, “magdur
olanlarin ABD aleyhine dava agma hakki ve yetkisi oldugunu’ kabul
etmesi gerekir. Yine, sahte belgelerle, Irak’ta kimyasal bulunduguna
iliskin iddialarin  gercek olmadigi anlasildigina gore, Irak’a
diizenlenen harekat sirasinda 6ldiiriilen 1 milyonun iizerindeki kiginin
ailelerine tazminat 6deme yilikiimliliigiinii de kabul etmesi gerekir.
Avrupa devletlerinin sOmiirgesi iken, sonradan bagimsizliklarini
kazanan (eski somiirge) devletlerin de, bu devletler aleyhine davalar
acmasina itiraz edememeleri gerekir. Hukukun temel ilkelerini ayaklar
altina alan bu yasa, yakin gelecekte, diinyanin pek ¢ok bolgesinde
“yeni bir kaosun” fitilini atesleyecektir.

SONUC:

1)-Ter6rizmin Destek¢ilerine Karsti Adalet Yasast (JASTA),
milletleraras1 hukukun genel ilkelerine acik¢a aykiridir.

2)-Terorizmin Destekgilerine Kars1 Adalet Yasast (JASTA), hukukun
genel prensiplerine, Iyi niyet ilkelerine, Sorumluluk Hukuku
ilkelerine, Ceza hukuku genel ilkelerine, de acik¢a aykiridir.

3)-Egemen esit devlet aleyhine, yerel mahkemelerde tazminat davasi
acilmasi, devletin egemenlik hakkinin ve yargi bagisikliginin agik bir
ihlalidir. Uygulamada, devlet aleyhine agilan tazminat davalarinin,
milletlerarasi hukukun ihlali olarak kabul edilmektedir.

4)-Terérizmin Destekgilerine Karsi Adalet Yasast (JASTA) nin
uygulamaya konulmasi, = domino etkisi yaratacak, gii¢lii olan
devletlerin, kendilerinden daha zayif devletler aleyhine yasalar
cikarmasina ve bu kararlarin zorla infazina yol agacaktir.

5)-Bu yasa, 11 Eyliil teror saldirisiyla sinirli gériinse de, darbelerle ve
askeri miidahaleler nedeniyle, ¢cok sayida iilkede, milyonlarca kisinin
Oliimiine, sakat kalmasina ve maddi ve manevi zarara ugramasina
sebebiyet veren ABD aleyhine ¢ok sayida dava agilmasinin Oniinii
acacak, bumerang etkisi yaratacaktir.

Bu yasa, yasanin mimari ABD lehine de olsa, aleyhine de olsa,
milletlerarasi hukukta kapanmasi ¢ok zor yaralar agacak, belki de
milletlerarasi hukukun sonu olacaktir.
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THE CONTRADICTION OF JASTA ACT TO GENERAL
PRINCIPLES OF LAW

Atty. Ciineyt TORAMAN!

ABSTRACT

International law may be divided into two period namely before the
establishment of United Nations and after the establishment of United
Nations. Whilst in the first period states make agreements each other
and solve disputes in accordance with customary law, in the second
period international mechanisms play crucial role in dispute resolution
under the guidance of United Nations, which is umbrella institution of
all states in the world. The Statute of United Nations is based on three
fundamental principle, which are state immunity, diplomatic and
consulate immunity and international institutions immunity. Justice
Against Sponsors of Terrorism Act (JASTA) destroys fundamental
principles of international law and a product of the concept
substituting power with law. This Act violates not only general
principles of international law but also general principles of law.
JASTA Act will affect negatively United States of America and
Kingdom of Saudi Arabia and also will lead a domino effect and
unfortunately will affect other states. As JASTA Act, powerful states
will exercise control over other states and attempt to take what they
want. As a result, it will trigger chaos and give rise to the death of
international law.

INTRODUCTION

The law draft is prepared by a democrat and a republican senator,
which provide the families of the death persons in consequence of 11
September Attack with bringing legal action against states are liable
for this terrorist attack, adopted in May 2016 in the Senate. After the
adoption, it submitted to U.S. House of Representatives and is also is
adopted in there. President Obama used the veto power. On the other
hand, the Draft was voted in the second time and it is adopted by

L Atorney at law, Istanbul Bar Assocation, 1JU Turkiye branch member.
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majority and become an act. USA by this Act, recognizes USA citizen
victims of 11 September Terrorist Attack to bring remedial action
against responsible states and statesman. This situation will cause a
domino effect and powerful states are likely to bring legal action
against weak states in their own jurisdiction. In order to prevent illegal
venture made by USA, we should bring up JASTA Act in the agenda,
assess it all its aspects and create a public opinion! In this study, we
will examine JASTA Act from the point of general principles of law.

I. SOURCES OF INTERNATIONAL LAW

1. CONVENTIONS

International conventions signed and ratified by free will of sovereign
states are fundamental source of law. It means that the principles of
international law are based on not coercion but free will of sovereign
states. If state does not make any commitment by its free will, it can
use its sovereignty unlimitedly in accordance with international law.

2. OTHER SOURCES

Despite of the fact that international conventions are crucial source of
international law, they are not adequate to solve all disputes arising
between states. Legal gaps are not stated in international conventions
attempt to solve by other sources of international law.

a)Usages and Customs: States are liable to obey usages and customs
in international law by their acts and actions.

b)General Principles of International Law: Good faith,
proportionality, pacta sund servanda, lex posterior, fail trial etc.

c)Decisions of Court and Arbitration: According to Statute 38-1-d
of the International Court of Justice, the Court may apply judgments
and legal opinions in doctrine as supplementary source if it does not
find any solution in international convention, usages and customs and
general principles of law.

d)Legal Opinions (Doctrin): legal opinions concerning international
law is one of the supplementary sources of international law.
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EXAMINATION:

I. FROM THE POINT OF INTERNATIONAL LAW

Problems and disputes between states are settled by some well-
established principles called “cogens”. States do not violate these
fundamental international law rules because they are binding (jus
cogens) rules. In the late of 1960s, Vienna Convention on the Law of
Treaties is adopted. The meaning of binding rule is stated in Article 53
of the Convention. Binding rule in international law can be changed
only consensus of states.

1)International General law principles, 2)The Equality of Sovereign
States, 3)Prohibition on duress, 4)Immunity of Boundaries, 5)Peaceful
Settlement of International Disputes, 6)Non Interference of Home
Affairs, 7)Human Rights, 8)National Self-Determination, 8)Good
Faith Principle.

If states ignore or violate those principles thereby violating general
international law principles (world constitution).

II.FROM THE POINT OF GENERAL PRINCIPLES OF LAW
Justice Against Sponsors of Terrorism Act (JASTA) violates not only
general principles of international law but also general principle of
law. Some general principles of law: prohibition on abuse of right,
discrimination ban, fairness, vested interest principle.

Hereinafter, we will examine regarding Justice Against Sponsors of
Terrorism Act (JASTA) in the light of general principles of law.
(Good faith rules, liability law, Criminal law, Procedural law,
Enforcement law)

1. IN TERMS OF GOOD FAITH PRINCIPLES

Good faith is one of the fundamental principles of law. According to
good faith, parties have to use their rights within the frame of good
faith. God faith depends on case by case basis. Justice Against
Sponsors of Terrorism Act (JASTA) violates explicitly sovereignty
principle, equality principle, peaceful settlement principle, non-
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interference of home affairs principle, principle of individual criminal
liability, fair trial principle.

2. IN TERMS OF CRIMINAL LAW

The principle of individual criminal liability is one of the fundamental
principles of criminal law. This principle is applied not only criminal
liability but also remedial actions. 11 September Attack was not a
military attack of one state to another. It is obvious that it was a
terrorist attack. Terrorist attacks are made in almost every country in
the world. However, until today, states do not attempt to charge
another states in their jurisdiction. It does not mean that Saudi Arabia
is liable for 11 September Terrorist Attack since some terrorists are
Saudi Arabia citizen in 11 September Attack. If Saudi Arabia
statesman involved this attack, it would be liable for damage of the
terrorist attack. On the other hand, there is no evidence or claim about
it.

3. IN TERMS OF LIABILITY LAW

Justice Against Sponsors of Terrorism Act (JASTA) violates general
principles of liability law. JASTA Act sets forth rules that damages
suffered by victims has to be compensated by another state. However,
states impose and collect tax in order to provide security of their own
country. If they fail to fulfill their fundamental duty, they will be only
responsible for it. For example, Turkey has experienced lot of terrorist
attack. On the other hand, Turkish Parliament or courts have never
charged another state. Turkey accepted its liability to compensate
victims’ damages. As a result, USA, in regardless of nationality of
terrorist, is only liable state for 11 September Attack.

4. IN TERMS OF PROCEDURAL LAW

Justice Against Sponsors of Terrorism Act (JASTA) violates general
principles of procedural law. In the Articles of JASTA Act, there is no
name of Saudi Arabia. On the other hand, it is obvious that the Act
adopted by USA in order to drive Saudi Arabia into a corner
concerning 11 September Attack. An American citizen, who lost
his/her partner has brought legal action against Saudi Arabia in US
court. In the future, it is expected that there would be lots of cases
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opened against Saudi Arabia. According to JASTA Act, US victims
may bring an action against another state before US court. But,
bringing a legal action against state in another state’s jurisdiction
violates general principles of procedural law.

Jurisdictional Immunity: First of all, court should examine whether
it has a jurisdiction or not about the case. In private law matter, one
state may make a decision with compensation against other state. On
the other hand, damage arising from terrorist attack is not a private
law matter. Therefore, US court dismisses the claim on the grounds
that it do not have jurisdiction to examine the case.

Jurisdiction: The jurisdiction of courts on international issues are
determined according to the international contracts. In such contracts
parties are only limited to legal and real persons and legal capacity of
states are not accepted. Since there is no regulation on related matter,
it needs to be consent of the parties of the case to determine
jurisdiction of the court. It is obvious that, defendant state would not
accept the sovereignty and the jurisdiction power of USA courts. So
without the clear consent of the parties on the jurisdiction of courts, a
proceeding could easily be named as illegal.

Judicial authority: Courts, which are entitled to solve problems
between equal parties, must have a superior position than parties. In
concrete cases, even though the plaintiff party is to be a civil citizen,
in reality without any doubt there is always USA behind the plaintiff.
When we consider the fact that defendant party is also a state, it’s
obvious that this case should only be heard in an international court
that both parties accept its authority. Since Saudi Arabia does not
sacrifice its own sovereignty, USA courts cannot judge another state.
A proceeding in a local and partial court would also severely violate
the principle of equality of the parties.

The principle of territoriality: Considering that the subject matter of
lawsuit is compensation, the competence problem will arise on such
lawsuits. The rules of competence are mandatory and based on public
order . So competence is one of the matters that judges must take into
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account the lack of competence ex officio while hearing the case. In
international law, principle of territoriality is also valid for USA.

Impartiality: In civil procedure law, the precondition for a case is an
impartial and independent court. If a court has a connection to a party
that can influence the proceeding, there is no mention of the
impartiality of the court. In concrete cases, it’s obvious that the
competent court would take stand on the plaintiff’s side. In such cases
courts should not start proceeding because proceedings would be
faulty from the beginning.

Equality: The principle of equality of arms comes to mean for the
parties to have same rights and obligations on the law of jurisdiction.
In concrete cases, while one of the parties (plaintiff) is directly under
the auspices of the United States, other party (defendant) is declared
guilty by the United States even before the commencement of an
action. So, in such cases it is impossible to speak of an equality
between the parties of the case.

The presence of parties: There will be no trial without two party in a
case. The problem is, it is not clear to how to notify defendant nor
how to provide the presence of parties in concrete cases.

Defense: One of the main elements of a fair trial is defense. When
there is no defense, there is also no fair proceeding. But how a local
court can judge a state which has equal sovereign right? Considering
the fact that defendant party would not give up its own sovereignty,
how a court would hear a case, without even listening a party? This
would create a severe violation of the principle of equality of the
parties.

The law of evidence: Supposing that defendant (head of state) is
notified and they declared that they do not recognize the jurisdiction
of the court and they will not participate in the proceedings. In this
case, the defendant will be deemed to deny the plaintiffs' claims. Since
it is not possible to prove negative case, the plaintiff will be obliged to
prove that the September 11 terrorist attacks were carried out by the
Saudi Arabian state. How would the plaintiff prove that the terrorist
attacks were carried out by the Saudi Arabia (state)? Will the court
examine all the records including the security units of the Saudi
Arabian state in order to determine this relationship? When it is
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necessary to have the expert examining, from which country will the
experts be appointed? Will the expert be choosen again between USA
citizens?

To sum up, these provisions on resolving a dispute between two equal
states in one of the states’s court is respected as null and void in terms
of international law.

5. IN TERMS OF EXECUTION LAW

The judgment of USA courts at the end of the mentioned proceeding
will also carry the great numbers of problems. First of all, execution of
court decisions requires “using force” against the debtor. If a
USA court condemn that Saudi Arabia must pay compensation, to
execute the court order, that state must use force against Saudi Arabia
according to the rules. Executive offices in charge of execution of
court decisions may request assistance from local security officers
(policemen) in case of debtor’s resistance. As in such cases “the
debtor” is a state, it is impossible to use force against the debtor state,
as the field of authority of local security organization is limited to the
territory of the country (according to principle of territoriality). In
matters relating to foreign states, international rules of law must be
applied. And in international law, except for a limited number of
exceptions, it is forbidden for a state to use force to another state.

I11. APPLICATION EXAMPLES:

The Turkish courts decided to reject the cases against another state, in
two separate cases. One of these lawsuit was a case filed during the
Iran-Iraq war. The plaintiff alleged that, the tanker of his own was
being attacked by Iragi warplanes while the tanker was traveling from
Iran to the Gulf of Basra with oil loaded, in the sequel three sailors
had died and the tanker had suffered. He demanded the payment of the
material and moral damage suffered by the Arab Republic of Irag. The
court has decided to reject the case by stating that the defendant
cannot be judged, and the Court of Cassation upheld the decision of
the local court.
In another case, The Ministry of Defense of the Republic of Turkey
has filed a lawsuit against the USSR due to the tortious act arising
from collision of storm boat Meltem, and the war crane of the USSR
163


http://tureng.com/tr/turkce-ingilizce/be%20declared%20null%20and%20void

Xacah. The domestic court has decided not to file a lawsuit against the
foreign state, and the Court of Cassation upheld the decision of the
local court.

In UK, in the case R.V. Horseferry Magistrates Court ex parte Bennet,
Bennet claims that he was brought to UK from South Africa contrary
to Return of Criminals Code 1989 and international law, and the
House of Lord decided that the court is unauthorised because the
government brought him before English courts contrary to
international law.

Another example is about a case brought before Italian courts against
Germany. Some Greek citizens sued for compensation for the
damages arising from international law breaches by Germany. It was
demanded recognition and approval of Greek court decisions in Italy.
Italian court decided the recognition and approval demand and
attached a German property named “Villa Vigoni” placed in Italy.
Germany sued Italy because Italy breached international law and
brought file before International Court of Justice. Court of Justice
decided that jurisdictional immunity of states is grounded UN
Convention 2/1 and the principle of sovereign equality of the states is
one of the most fundamental principles of international law.

We need to state that JASTA Code is not the first regulation which
permits to file a case against other states before USA courts. It is not
unusual that USA courts to decide against international law principles.
For example, in Alvarez-Machain case, USA court decide that illegal
abduction of suspect (who is Mexico citizen) from Mexico to USA
does not affect the jurisdiction of the court.

Where the states breach international law, other states may not
recognize this breach. For example in 1931, Japan occupied
Manchuria and established a new government named Manchuko under
its control. And Japan striped in international arena for other states to
recognize it. However USA declared that they are not going to
recognize this because of the Paris Treaty 1928. It forbids the use of
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force for the national purposes. This stance is named as “Stimson
Doctrine”.

JASTA will be example for any other states and USA will be the one
which sustains the most loss. It is known that USA stands behind
many coups in many countries. For example there is no doubt that
USA is behind 1960, 1980, 28th February coups and it is rumoured
that USA is behind even 15th July coup attempt. If USA accepts
JASTA, then it must accept that the other counties have right to
promote regulations which give opportunity to file an action against
USA before their own court. This act which is against the fundamental
principles of law is going to initiate new chaos all around the world in
near future.

CONCLUSION

1. JASTA is clearly against the general principles of international law.

2. JASTA is against general principles of law, principle of good faith,
principles of liability law and principles of criminal law.

3. Filing an action against a sovereign state before another state’s
courts is violation of sovereignity and jurisdictional immunity of
states.

4. Application of JASTA will create a domino effect and it will cause
powerful states to make regulations against other weak states.

5. Although this act seems in the limits of 11th of September, it will
cause millions of people to file lawsuits against USA because of its
so many illegal interventions to other countries. That means it will
create a boomerang effect.
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TERORiIZMi DESTEKLEYENLERE KARSI ADALET
KANUNU (JASTA) HAKKINDA BAZI ON GORUSLER

Dr. Ali Emrah Bozbaymndir, LL.M. (Cologne)*

1. ABD Senatosu tarafindan 17 Mayis 2016'da kabul edilen ve 9 Eyliil
2016'da  ABD Temsilciler Meclisi'nde onaylanan Terdrizmi
Destekleyenlere Karst Adalet Kanunu (Justice Against Sponsors of
Terrorism Act-JASTA) mevzuatin ilging bir pargasidir. ABD
vatandaslarinin, terore destek verdigi iddia edilen yabanci devletlere
kars1 dava agmasina olanak taniyan yasadir. > Kanun 6zellikle Suudi
Arabistan'1 ABD mahkemelerinde 9/11 saldirilariyla baglantili oldugu
iddiasiyla agilan davalarla karsi karsiya birakmayi amaglamaktadir.
Uzmanlar, s6z konusu yasanin iki iilke arasindaki iligkilere zarar
verecegini ve boyle bir davanin uluslararast hukukun temel
ilkelerinden olan egemen bagisiklik ilkesinin ihlali olacagini
ongormektedirler.

2. Bu nedenle, bu Kanun, bilhassa ABD Baskan1 Obama'nin vetosu®,
Suudi hiikiimetine olan etkileri ve uluslararasi hukuktaki egemen
bagisiklik ilkesi iizerinde olasi etkileri 6nemli tartismalara neden
olmustur.

3. Yabanci Devletlerin Egemenliklerinin Dokunulmazligi Kanun’da
(Foreign Sovereign Immunities Act-FSIA) halihazirda bir devletin

! Istanbul Sabahattin Zaim Universitesi, Hukuk Fakiiltesi Ogretim Uyesi
2 Tobias Ackermann, “New US Legislation Allows Lawsuits Against States
Allegedly Involved in Terrorism: Implications for the International Law on State
Immunity”. BOFAXE, Nr. 490E, 30.09.2016.
8 Cf. Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
4 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017] https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
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yargisal bagisikliginin istisnasi olarak sayilan terdrizmin kapsamini
genisletmektedir.’

4. FSIA uyarinca, yabanct devletler, kural olarak, “ABD
mahkemelerinin yarg: yetkisinden bagistk tutulmustur”® Ancak,
Kanun, bu kurala asagidaki hususlart inter alia kapsayan birkag istisna
tanimustir, bunlar;

yabanci devlet kendi dokunulmazligini kaldirdiginda;

iddia, deniz hukukuna iliskin 6zel bir iddia niteligindeyse;
iddia, ticari faaliyetleri igeriyorsa;

iddia, ABD ile baglantili miilkiyet haklarini kapsiyorsa;

iddia, ABD’de gergeklesen haksiz bir fiilden kaynaklaniyorsa;
iddia, bir hakem anlagsmasina dayanarak ileri siirtiliiyorsa;
iddia, bir terdrist eylemden kaynaklanan yaralanmalar
nedeniyle terdre destek verdigi tespit edilen bir devletten
maddi tazminat talep ediyorsa.

5. Bu istisnalardan devlet-destekli terdrizm makalenin amaciyla
yakindan 1ilgilidir. FSIA’da 1996°da tanimlanan bu istisna 2008’de su
sekilde degistirilmistir;

Yabanci bir deviet, ABD mahkemelerinin yargilama yetkisinden;
iskence, yargisiz infaz, u¢ak kacirma, rehin alma sebebiyle meydana
gelen kisisel yaralanma veya oliimlere karsi maddi tazminat talep
edildiginde ya da bu eylemlere karsi maddi destek ya da kaynak
saglanmasi ve bu maddi destek ve kaynaklarin resmi bir memurun,
calisanin veya ajamin gorevi kapsaminda yerine getirildigi hallerde
muaf tutulmayacaktir.”

6. Dolayisiyla bu istisnalarin sartlar1 asagidaki sekilde formiile
edilebilir;

S Foreign Sovereign Immunities Act of 1976, P.L. 95-583; codified at 28 U.S.C. para
1602 et seq.
6 para. 28 U.S.C. para 1604.
728 U.S.C. para. 1605A
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1. Yabanci bir devlet anilan eylemin gergekltigi tarihte ya da bu
eylemin neticesinde resmi olarak terdre destek veren devletler
arasinda listelenmistir;

2. Davaci veya magdur, bir ABD vatandasi, silahli kuvvetler
mensubu veya Birlesik Devletler hiikiimetine bagli olarak ve
gorevi kapsaminda ¢alisan biridir; ve

3. ilgili yabanci devlette meydana gelen eylemler i¢in, devlete
kabul goren uluslararas1 hakemlik kurallarina uygun olarak
talebi hakkinda tahkime bagvurmak i¢in makul bir firsat
tanlnmlstlr.8

7. Bu tir kanunlarin mantii, terérizm magdurlarina tazminat ve
yardim saglamak ve terdrizmi destekleyen yabanci devletleri
cezalandirmak ve ileride bunu yapmalarimi engellemektir.® Kongre’nin
hazirladig1 gerekceye gore kanunun amaci; "ABD Anayasasi'na uygun
olarak, islendigi veya gerceklestigi yerden bagimsiz olarak; ABD’ye
karst terrorist eylemlerle baglantili olan yabanci orgiitlere veya
kisilere dogrudan ya da dolayli maddi destek saglayan kisilere,
kuruluslara ve yabanci iilkelere, dava a¢abilmek i¢in miimkiin olan en
genis dayanag saglamaktir.”*°

8. Bu istisna i¢in en 6nemli smirlama, Disisleri Bakani tarafindan
"siirekli bir bicimde uluslararasi teror eylemlerine destek veren"
yabanci bir hiikiimetin resmi olarak tanimlanmasi gerekliligiydi.!
Disisleri Bakan1 simdiye kadar dért iilkeyi; yani Kiiba, Iran, Sudan ve
Suriye’yi terdrizme destek veren devlet olarak belirlemistir. Bugiin
Kiiba harig bu iilkeler hala listededir.*?

8 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 63.

® Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [Visited 5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

10 Congress, S. 2040, p. 4.

11 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 64.

12 U.S. Department of State, State Sponsors of Terrorism. The designation as a
sponsor of terrorism also implicates sanctions against these states, [Visited 5 January
2017] http://www.state.gov/j/ct/list/c14151.htm, accessed on 7.11.2016
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9. JASTA ile artik bu sinirlama kaldirilmakta ve resmi olarak terdri
destekleyen devlet olup olmadigina bakilmaksizin ~ ABD
vatandaslarinin herhangi bir yabanci devlete karsi terdrii destekledigi
gerekcesiyle dava agmasi miimkiindiir. Baskan Obama'nin Veto
Mesaji'nda da belirttigi gibi, "bu Kanun resmi olarak terore destek
veren  lilke  olarak  nitelendirilmeyen  hiikiimetlerin ~ ABD
mahkemelerinden yargt bagisikliklarint kaldirmaktadir.”, Buna ek
olarak; "Bu yasa yiiriitme orgaminin terére destek veren iilke olarak
nitelendirmedigi ya da ABD’nin dogrudan dogruya bir saldirt
gerceklestirmedigi iilkelere karsi dava a¢ma yetkisi vermektedir.”
demistir. 12

10. ABD’nin haksiz fiiler hukukunun yapisal unsurlar1 dikkate alinirsa
JASTA'nin muhtemel sonucu Obama'nin sozleriyle; “sadece 0Ozel
kisiler tarafindan yabanci bir devletin denizasir1 bir eyleminin
ABD’de teror saldirilarinu gerceklestiren kisi yada gruplarla bir
baglantisi ya da bi rolii oldugu seklinde ileri siiriillen iddialara
dayanarak, yabanci devletlerin ABD’deki yargisal siireclerden
bagisikhigini ortadan kaldirmaktadir.”** Bu kelime anlamiyla bir ABD
yasastyla ABD mahkemelerind euluslararast hukukun en yerlesik
teamiilii olan devletlerin egemen bagisikliklarinin ortadan kaldirilmasi
demektir.

11. Bununla birlikte, JASTA; ihmali ya da yalniza ihmalden
kaynaklanan haksiz fiil sorumluluklarmi hari¢ tutan bir smirlama
igcermektedir. Kongre, JASTA'nin resmi gerekg¢esinde, argumentum a
contrario; "kisilere, varliklara ya da bilerek ya da dikkatsizlikle maddi
destek ya da kaynakla katkida bulunan iilkelerde..." seklinde bu
sinirlamadan ~ bahsetmektedir.’® Ancak bu smirlama, Baskan
Obama’nin da belirttigi lizere ABD mahkemeleri arasinda yorum

13 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
14 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
15 Congress, S. 2040, paras. 6-7.

170



farkliliklar1 yaratmustir; “bu kanun eksik yabanci bilgilere ve farkl
mahkemelerin ABD’ye karsi terrorist eylemlerde bulundugu iddia
edilen yabanci devletlerin kusurlart hakkinda ulastiklar: farkh
vorumlardan  kaynaklanan riske dayanarak onemli kararlar
almalarina davetiye ¢ikarir.” ® Bu nedenle, diger iilkelerdeki yerel
mahkemelerin de ABD veya ABD’li resmi gorevlilere karsi yargi
yetkilerini kullanmalar1 yoniinde karsilikli eylemlere girismelerinin
beklenmesi siirpriz olmaz. onermek sasirtic1 degildir; JASTA ile
getirilen diger bir sinirlama uygulama alaninin ABD iilkesi iizerinde
gerceklesen terdrizm olaylarina hasredilmesidir.'’

12. Gergekten de, JASTA'ya karst ¢ok fazla olumsuz tepkiler
verilmistir. Ornegin AB, JASTA'nin etkileri konusundaki endiselerini
dile getirerek sunlar1 ifade etmistir: “JASTA uluslararast hukukun

temel ilkeleri ve ozellikle de Devletin egemen bagisikligi ilkesi ile
celiskilidir. 8

13. ABD mevzuatinin durumu, esasen JASTA'dan 6nce ve sonra, hem
yargl hem yiiriitme muafiyetini kapsayan ululsarars1 hukukta egemen
bagisiklik ilkesine aykiridir. JASTA ve benzeri kanunlar, 17.
yiizyildan bu yana uluslararast hukukun bir parcasi olan bu ilkeyi
tehdit ederek ilkenin asinmasina sebep olmaktadir. Bu ilke, egemen
devletlerin esitligi fikrine dayaniyor; bu demek oluyor ki, devletler
mahkemelerini birbirlerini yargilamak icin kullanmamalidir.*®

14.  Uluslararast ~ Adalet ~ Divami'min  (UAD),  2012’deki
Almanya/lItalya® karar1 okunursa, 1996'da terdrizm istisnasinin ve

16 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

T JASTA para. 3.

18 European Union, Delegation to the United States of America, [Visited 5 January
2017] https://www.washingtonpost.com/news/powerpost/wp-
content/uploads/sites/47/2016/09/EU-on-JASTA.pdf

19 See Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.

20 Case Concerning Jurisdictional Immunities of the State (Germany v. Italy: Greece
intervening, 2012), I1CJ.
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JASTA'min uluslararas1 hukuka uygun olmadigi onerilebilir. ICJ'nin
belirttigi gibi:

57. UAD, Devlet bagisikligimin kuralimin uluslararasit hukukta ve
uluslararast iligkilerde onemli bir yer tuttugunu diistinmektedir.
Uluslararast hukuk diizeninin temel ilkelerinden biri olan devletlerin
egemen egitligi ilkesinden kaynaklanmaktadir. Bu ilke, her Devletin
kendi topraklari iizerinde egemenlige sahip olmast ve bu egemenlikten
Devletin yarg: yetkisine sahip olmasi, bu bolgedeki olaylar ve kisiler
tizerinde akmasi ilkesi ile birlikte degerlendirilmelidir. Devletin
dokunulmazligina iliskin istisnalar, egemen egsitlik ilkesinden sapmay:
temsil eder.

71. 1976 tarihli FSIA, yabanci silahli kuvvetlerin eylemleri hakkindaki
iddialart karst dogrudan bir hiikiim icermemektedir. Ancak yabanci
bir devlete karsi, ABD’de meydana gelen ve bu yabanci devletin bir
haksiz fiili ya da ihmali sonucu meydana gelen kisisel bir yaralanma
va da oliim veya malvarligimin kaybi i¢in maddi tazminat talepleriyle
ilgili hi¢chir bagisiklik tanimayan hiikiim (Sec. 1605 (a) (5) “kotiiye
kullanimina bakilmaksizin bir takdir yetkisinin kullanimi ya da
gerektigi gibi kullanilmamasindan kaynaklanan her iddiaya” istisna
tamnnustir. Sec. 1605 (a) 5 (A). Diger devletlerin mevzuatlarinda
hi¢hir sekilde karsiligi olmayan bu hiikmiin yorumlanmasinda |[...]

15. Nitekim, UAD, FSIA'min diger iilkelerde es olmadigmna karar
verdikten sonra, kararinda su 6nemli noktalar1 belirtmistir:

77. Mahkeme'nin goriisiine gore, yargt kararlart bigimindeki devlet
teamiilii su Oneriyi desteklemektedir; Eylemler devletin iilkesel
bolgesinde gercgeklesmis olsa bile; yasaya dayanan fiiller igin
devletlerin yargi bagisikligi, silahli ¢atisma hallerinde silahl
kuvvetler ve devletin diger organlari tarafindan islenen oliim, kigisel
varalanma ya da miilkiyete verilen zararlar nedeniyle gercgeklesen
eylemler hakkindaki bireysel davalara kadar uzanmaktadir. i¢in hukuk
davalarini kapsayacak sekilde devam etmektedir.

78. Yukarida belirtilenler 1s1ginda, UAD’e gére uluslararasi teamiil
hukukuna gore, silahli ¢catismalarin yiiriitiildiigii sirada bir Devletin
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silahli kuvvetleri ve diger organlart tarafindan bir baska Devletin
topraklarinda isledigi iddia edilen fiiller hakkinda yarg: bagisiklig
uygulanmasi gerekmektedir.

Boylece, UAD, diger devletlerin mahkemelerinde uygulanacak yargi
bagisikliginin varligini ve bu yargi bagisikligina jus cogens bir istisna
taninmasina yonelik yeterli bir destek bulunmadigini onaylamistir?®.
Ayrica, sozgelimi Suudi Arabistan’a kars1t JASTA kapsaminda ABD
mahkemelerinde bir dava acildiginda, uluslararasi hukuk ihlal edilmis
olacaktir.??

16. Boylece JASTA uluslararasi yasal bir Pandora’nin Kutusu olmasi
yoniinde bir tehdit olusturmaktadir. Michael B. Mukasev, JASTA'ya
kars1 ifadesinde sunu belirtti: "Bu tasart diinyanin dort bir yanmindaki
devletlere, sozgelimi insansiz hava araci saldwrilarimiz nedeniyle
meydana gelen 6liim, yaralanma ya da miilkiyet hakki zararlar icin
Kiirtlere olan destegimiz icin Tiirkiye'ye ve Afganistan’a, karsililiklik
prensibi geregi benzer yasalar kabul etmeleri yoniinde davetiye
cikarmaktadir.”* Bu nedenle, JASTA, ABD'deki akademisyenler
tarafindan da ABD c¢ikarlarina yonelik bir tehdit olarak
algilanmaktadir.?* Aslinda ABD'nin, diger devletlerden daha cok
faydalandigi bu uluslararasi hukukun temel ilkesini silmesi bir
paradokstur. Bradley ve Goldsmith bu noktada oldukga yerinde olan
su gozlemleri yapmaktadir:

[ABD], yurtdisinda diger herhangi bir ulusa kiyasla daha fazla
diplomatik, ekonomik ve askeri faaliyetlerde bulunur. Yarg:

21 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

22 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 3.

23 Testimony of Michael B. Mukasey, House of Representatives- Committee on the
Judiciary Subcommittee on the Constitution and Civil Justice, p. 3.

24 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 2.
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bagisiklig ilkesi giicsiizlestirici bir etki dogursaydi, ABD yabanci
mahkemelerde baska herhangi bir ulusa kiyasla ¢ok daha fazla
davayla kars1 karsiya kalacak ve dis politikasint ihlal etmek igin
tasarlanan siyasi davalar icin cazip ve yiiksek profilli bir hedef haline
gelecekti. Bu nedenle, ABD diger devletlerdeki yargi bagisiklig
vasalarini ortadan kaldiracak nitelikteki eylemlere uzun siire karsi
ctkmistir.?®

17. Dolayisiyla, FSIA kapsaminda Iran'a karsi agilan davalar,
ABD'nin uluslararast hukuka aykiri hareket ettigini gostermektedir.
Aslinda, JASTA'min kabul edilmesinden 6nce FSIA'daki terdrizm
istisnasinin,  uluslararast  teamiil hukukuna aykir1  oldugu
diisiiniilmekteydi ve Kanada ile Italya disinda diger devletler arasinda
oldukca izole bir uygulamasi bulunmaktadir.?® italyan Mahkemesi,
terér eylemini niteliginin jus cogensi ihlal ederek insanliga karsi bir
sug teskil etmesi kosuluyla, bu istisnanin yasalligimi kabul etmistir.?’

18. Iran’in durumu &ne cikan bir Ornektir ve JASTA'min olas
girisimiyle ilgili ¢ok sey anlatmaktadir. S6zgelimi 2016 yilina kadar,
ABD Mahkemeleri tarafindan Iran'a kars1 verilen tazminat miktar1 56
Milyar ABD Dolari'm1 agmistir. Cirlig ve Pawlak su o6nemli
aciklamalar1 yapmaktadirlar:

“Olduk¢a yakin tarihli Bank Markazi/Peterson kararinda, ABD
Yiiksek Mahkemesi, 2007'de Iran'a karsi ABD mahkemesinde a¢ilan
davamin kazanmimasindan sonar 1000 ailenin ABD bankalarindaki
Iran fonlarina erigimine izin veren 2012 yilindaki bir kanunun,
Merkez bankalarinin idaresinin bagisik tutulmasina iliskin kurallar

25 Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia, The
New York Times, April 22, 2016, p. A27.

% Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 3-4. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2" Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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hiikiimsiiz kilmistir. Bazi uzmanlar, ABD, Iran'in uluslararas: alanda
haksiz yere davranmasina karst bir onlem almadik¢a, bu karart
uluslararasi hukukun ihlali olarak degerlendirmekteydi..?®

19. Bu durum Iran’m ABD’ye kars1 UAD’de bird ava agmasina yol
act1.®® Bu yarg siirecinde Iran, inter alia, sunu iddia etti: “fran ve
Bank Markazi’nin de dahil oldugu Iran Devleti’ne ait sirketler,
Centilmenlik Anlasmast geregince uluslararast teamiil hukukuna
tabidir. °

20. Buna ek olarak, iran, fran’daki 6zel kisilerin ABD’ye kars1 dva
agmasina izin veren yasa kabul edildi. Bu kanun, son 63 yildur Iran'a
karsi uygulanan ambargolar sebebiyle ABD’yi tazminat 0demeye
zorlamatadir.3! fran’m  varliklarinin "otoyol soygunu'na karsi
gosterdigi bu giiclii tepki Grandaubert'in®?, belirttigi gibi, JASTA
kapsaminda  dava edilebilecek diger devletler tarafindan
tekrarlanacaktir. Bununla birlikte, bu noktada, diger devletlerin
ABD'ye tepki olarak bu tiir yasalari kabul etmeye baslamasi
durumunda, yargi bagisikligina iliskin uluslararasi teamiil hukukunun,
karsilik esasina gore hareket eden devletlerin kendi ¢ikarlarina aykiri
olarak degisebilecegi belirtilmelidir. Bu nedenle, yargi bagisikligi

28 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 2016, p. 6. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

29 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

%0 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

31 Arash Karami, “Iran Parliament seeks damages for US support of Saddam,
Almonitor” [Visited 5 January 2017] http://www.al-
monitor.com/pulse/originals/2016/05/iran-parliament-seize-us-assets-coup-irag-
war.html

32 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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ilkesini karsilikli olarak ortadan kaldirmak yerine onu gili¢clendirmek
daha akillica olacaktir. Ayrica, tehdit altinda bulunan diger
devletlerin, ABD'deki varliklarina el koyulmadn bunlart geri
cekebileceklerini ve ABD'deki Suudi varliklarinin 750 milyar ABD
Dolar1 civarinda oldugu géz éniinde bulundurulmalidir.®

33 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 8. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf
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SOME PRELIMINARY REMARKS ON THE JUSTICE
AGAINST SPONSORS OF TERRORISM ACT

Dr. Ali Emrah Bozbayindir, LL.M. (Cologne)*

1. The Justice against Sponsors of Terrorism Act (the JASTA) is an
interesting piece of legislation, which was adopted by the US Senate
on 17 May 2016, and passed by the US House of Representatives on 9
September 2016. It allows US citizens to file civil lawsuits against
foreign states that are allegedly sponsoring terrorism.? The Act
specifically aims to expose Saudi Arabia to lawsuits in the US courts
for its alleged connection to 9/11 attacks. Experts have predicted that
the act will harm relations between the two countries and such an act
will be breach of the principle of sovereign immunity, which is a
fundamental principle of international law.?

2. This Act has, therefore, become and still cause of considerable
controversy, not least for the US President Obama’s veto* and its
implications for the Saudi government and its possible impact on the
international law of sovereign immunity.

3. It expands the scope of terrorism exception to the jurisdictional
immunity of a foreign state, which already contained in the Foreign
Sovereign Immunities Act (the FSIA). °

! Istanbul Sabahattin Zaim University, Faculty of Law.
2 Tobias Ackermann, “New US Legislation Allows Lawsuits Against States
Allegedly Involved in Terrorism: Implications for the International Law on State
Immunity”. BOFAXE, Nr. 490E, 30.09.2016.
3 Cf. Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
4 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017] https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
S Foreign Sovereign Immunities Act of 1976, P.L. 95-583; codified at 28 U.S.C. para
1602 et seq.
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4. According to the FSIA foreign states, as a rule, are “immune from
the jurisdiction of the courts of the United States and from the
states”.® Yet, the Act enters several exceptions to this rule, which,
inter alia, include following cases where

e the foreign state has waived its immunity;

the claim is a specific type of admiralty claim;

the claim involves commercial activities;

the claim implicates property rights connected with the United

States;

e the claim arises from tortious conduct that occurred in the
United States;

e the claim is made pursuant to an arbitration agreement;

e the claim seeks money damages against a designated state
sponsor of terrorism for injuries arising from a terrorist act.

5. Of these exceptions state-sponsored terrorism is the most relevant
one for our purposes. This exception introduced into the FSIA in 1996
and it was amended in 2008, which reads:

A foreign state shall not be immune from the jurisdiction of courts of
the United States or of the States in any case [...] in which money
damages are sought against a foreign state for personal injury or
death that was caused by an act of torture, extrajudicial killing,
aircraft sabotage, hostage taking, or the provision of material support
or resources for such an act if such act or provision of material
support or resources is engaged in by and official, employee, or agent
of such foreign state while acting within the scope of his or her office,
employment or agency.’

6. The conditions of this exceptions, thus, can be formulated as
follows:

6 para. 28 U.S.C. para 1604.
728 U.S.C. para. 1605A
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4. the foreign state had been formally designated as a state
sponsor of terrorism at the time of (or as a result of ) the act in
question;

5. the claimant or victim was a U.S. national, a member of the
armed forces, or an employee or contractor of the United
States government acting within the scope of employment; and

6. for acts occurring in the foreign state concerned, the state was
given a “reasonable opportunity to arbitrate the claim in
accordance with the accepted international rules of arbitration.®

7. The rationale of such laws would be providing compensation and
relief to victims of terrorism, and punishing foreign states for
sponsoring terrorism in order to deter them doing so in the future.®
Purpose of the Act provided by the Congress, which states that the
Act: “is to provide civil litigants with the broadest possible basis,
consistent with the Constitution of the United Sates, to seek relief
against persons, entities, and foreign countries, wherever acting and
wherever they may be found, that have provided material support,
directly or indirectly, to foreign organizations or persons that engage
in terrorist activities against the United States”.*

8. The most significant limitation to this exception was the
requirement of formal designation of a foreign state by the Secretary
of State as a government that has “repeatedly provided support for
acts of international terrorism”'. The Secretary of State has
designated four states as sponsors of terrorism so far, namely Cuba,

8 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 63.

® Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [Visited 5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

10 Congress, S. 2040, p. 4.

11 Federal Judicial Center, International Litigation Guide, The Foreign Sovereign
Immunities Act: A Guide for Judges, 2013, p. 64.
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Iran, Sudan, and Syria. All these countries are still on that list,
excluding Cuba.'?

9. The JASTA now removes this limitation, and it is now possible for
the U.S. citizens sue any foreign state for her support for terrorism
regardless if such state is designated as a state sponsor of terrorism or
not. This fact is also noted by President Obama in Veto Message, as
he said that the Act: “remove sovereign immunity in U.S. courts from
foreign governments that are not designated state sponsors of
terrorism”, and he further noted that: “this legislation would permit
litigation against countries that have neither been designated by the
executive branch as state sponsors of terrorism not taken direct
actions in the United States to carry out an attack here.”*3

10. The result of the JASTA will most probably will, if one considers
the structural elements of the US tort law, in the words of Obama:
“strip all foreign governments of immunity from judicial process in the
United States based solely upon allegations by private litigants that a
foreign government’s overseas conduct had some role or connection
to a group or person that carried out a terrorist attack inside the
United States.”** This would literally mean the removal of sovereign
immunity, which is firmly anchored in customary international law,
by the US law at the US courts.

11. The JASTA, however, contains a limitation, i.e. it excludes tort
claims based on an omission or an act that is merely negligent.
Congress makes mention of this limitation, argumentum a contrario,
in the official reasoning of the JASTA when it states: “persons,
entities, or countries that knowingly or recklessly contribute material

12 U.S. Department of State, State Sponsors of Terrorism. The designation as a
sponsor of terrorism also implicates sanctions against these states, [Visited 5 January
2017] http://www.state.gov/j/ct/list/c14151.htm, accessed on 7.11.2016

13 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

14 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040
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support or resources...”® Yet, even this limitation may create
interpretative differences among the U.S. courts as it is noted by
President Obama the JASTA: “would invite consequential decisions to
be made based upon incomplete information and risk having different
courts reaching different conclusions about the culpability of
individual foreign governments and their role in terrorist activities
directed against the United States”.® It is, therefore, no surprise that
he expects reciprocal action from other countries, which may well
allow their domestic courts to exercise jurisdiction over the United
States or U.S. officials. A further limitation to the JASTA is that the
acts of terrorism occurring on US.*

12. Indeed, there has been overwhelmingly negative reactions against
the JASTA. The EU, for instance, has expressed its concern regarding
the implications of the JASTA, and it stated that: the JASTA “would
be in conflict with fundamental principles of international law and in
particular the principle of State sovereign immunity”.*8

13. The state of US legislation both before and after the JASTA have
indeed been in contravention to international law of sovereign
immunity, which involves both immunity from jurisdiction and from
execution. The JASTA and similar acts are threatening this very
principle and an erosion of the principle as such, which is a part of
international law since seventeenth century. This principle is based on
the very idea of equality of sovereign states, which means that states
should not use their courts to sit in judgment of one another.®

15 Congress, S. 2040, paras. 6-7.

16 The White House, Veto Message from the President S. 2040, 23 September 2016
[Visited 5 January 2017]https://www.whitehouse.gov/the-press-
office/2016/09/23/veto-message-president-s2040

T JASTA para. 3.

18 European Union, Delegation to the United States of America, [Visited 5 January
2017] https://www.washingtonpost.com/news/powerpost/wp-
content/uploads/sites/47/2016/09/EU-on-JASTA.pdf

19 See Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia,
The New York Times, April 22, 2016, p. A27.
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14. If one reads the judgment of International Court of Justice in
Germany v. Italy?®, in 2012, one would suggest that neither the 1996
terrorism exception nor the JASTA are in conformity of international
law. As the I1CJ noted:

57. The Court considers that the rule of State immunity occupies an
important place in international law and international relations. It
derives from the principle of sovereign equality of states... which is
one of the fundamental principles of international legal order. This
principle has to be viewed together with the principle that each State
possesses sovereignty over its own territory and that there flows from
that sovereignty the jurisdiction of the State over events and persons
within that territory. Exceptions to the immunity of the State represent
a departure from the principle of sovereign equality.

71.The United States Foreign Sovereign Immunities Act 1976 contains
no provision specifically addressing claims relating to the acts of
foreign armed forces but its provision that there is no immunity in
respect of claims “in which money damages are sought against a
foreign State for personal injury or death, or damage to or loss of
property, occurring in the United States and caused by the tortious act
or omission of that foreign State” (Sec. 1605 (a) (5) is subject to an
exception for “any claim based upon the exercise or performance or
the failure to exercise or perform a discretionary function regardless
of whether the discretion be abused” (Sec. 1605 (a) 5 (A). Interpreting
this provision, which has no counterpart in the legislation of other
States [...]

15. Indeed, the ICJ after having determined that the FSIA has no
counterpart in other countries made following significant remarks in
its judgment:

77. In the Court’s opinion, State practice is in the form of judicial
decisions supports the proposition that State immunity for acts jure
imperii continues to extend to civil proceedings for acts occasioning

20 Case Concerning Jurisdictional Immunities of the State (Germany v. Italy: Greece
intervening, 2012), I1CJ.
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death, personal injury or damage to property committed by the armed
forces and other organs of a State in the conduct of armed conflict,
even if the relevant acts take place on the territory of the forum State.

78. In light of the foregoing, the Court considers that customary
international law continues to require that a State be accorded
immunity in proceedings for torts allegedly committed on the territory
of another State by its armed forces and other organs of State in the
course of conducting an armed conflict.

Thus, the ICJ confirmed the existence of the immunity of states from
litigation in the courts of other states, and there is no sufficient support
in the case of states with respect a jus cogens exception to the state
immunity?t. Furthermore, if a lawsuit in the US courts under the
JASTA commences, for instance against Saudi Arabia, a breach of
international law will occur.??

16. The JASTA, therefore, creates a threat to become an international
legal Pandora’s Box. Michael B. Mukasev, in his testimony against
the JASTA takes note of this point when he says: “this bill would
invite retaliation by countries around the world, whether Turkey
because of our support for the Kurds or Afghanistan because of death,
or injury or property damage caused by drone strikes.”? Hence, the
JASTA is perceived, by scholars in the USA as well, as a threat to the
US interests.?* It is indeed a paradox that the US erodes a basic tenet
of international and no nation benefits from it than the US itself.

21 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/

22 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 3.

23 Testimony of Michael B. Mukasey, House of Representatives- Committee on the
Judiciary Subcommittee on the Constitution and Civil Justice, p. 3.

24 Statement by Paul. B. Stephan, University of Virginia, before a Hearing of the
House of Judiciary Committee’s Subcommittee on the Constitution and Civil Justice
on S. 2040, the “Justice Against Sponsors of Terrorism Act”, p. 2.
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Bradley and Goldsmith aptly make following observations on this
very point:

It [the USA] conducts far more diplomatic, economic and military
activities abroad than any other nation. Were sovereign immunity rule
to weaken, the United States would be subject to many more lawsuits
in foreign courts than any other nation and would become an
attractive and high-profile target for politicized litigation designed to
contest its foreign policy. For this reason, the United States has long
resisted actions by other nations that would erode the international
law of immunity.?

17. Thus being said, lawsuits against Iran under the FSIA show that
the US is acting in disregard of international law. Indeed, the terrorism
exception in the FSIA before enactment of the JASTA was already
considered to be contrary to customary international law and it is still
an isolated practice among other states, excluding Canada and Italy.?®
Italian Court accepted the legality of this exception, provided the act
of terrorism constitutes a crime against humanity, which qualification
makes the act of terrorism a breach of jus cogens.?’

18. The case of Iran is a remarkable example and it tells us a lot
regarding the possible venture of the JASTA. By 2016, for instance,
awards granted against Iran by the US Courts amounted to more than
56 Billion US Dollar. Cirlig and Pawlak are making following
important remarks:

25 Curtis Bradley and Jack Goldsmith, Don’t Let Americans Sue Saudi Arabia, The
New York Times, April 22, 2016, p. A27.

% Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 3-4. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2" Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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In a very recent judgment in Bank Markazi v. Peterson, the US
Supreme Court ruled that a 2012 bill, which allowed 1000 families
access to Iranian fund in US banks after they had won a 2007 lawsuit
against Iran in a US court, superseded provisions on the immunity
from execution of central banks. Some experts considered the ruling
an infringement of international law, unless the USA resorted in this
way 2tso a countermeasure for an internationally wrongful act by
Iran.

19. This state of affairs has led to a lawsuit by Iran against the United
States in the International Court of Justice.?® In this proceedings Iran
claimed, inter alia, that: “lran and lIranian State owned companies,
including Bank Markazi, and their property, are entitled under
customary international law and as by the Treaty of Amity”.*°

20. Furthermore, Iran has passed legislation allowing for Iranian civil
suits against the USA. This bill forces the administration to seek
compensation from the United States for actions taken against Iran in
the past 63 years.3! This strong reaction of lran against, as put by
Grandaubert®, the “highway robbery” of its assets will most likely be
repeated by the states that shall be sued under the JASTA. It needs,

28 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 2016, p. 6. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf

2 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

%0 International Court Justice, Press Release, “Iran institutes proceedings against the
United States with regard a dispute concerning alleged violations of the 1955 Treaty
of Amity”, Press Release of the International Court of Justice, June 15 2016.

31 Arash Karami, “Iran Parliament seeks damages for US support of Saddam,
Almonitor” [Visited 5 January 2017] http://www.al-
monitor.com/pulse/originals/2016/05/iran-parliament-seize-us-assets-coup-irag-
war.html

32 Victor Grandaubert, “Is there a place for sovereign immunity in the fight against
terrorism? The US Supreme Court says ‘no’ in Bank Markazi v. Peterson, 19 May
2016 [5 January 2017] http://www.ejiltalk.org/author/vgrandaubert/
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however, at this point be entered that if states start to adopt such laws
in reaction to the USA this may well alter the customary international
law regarding the state immunity in a way which would be contrary to
the interests of states acting in reciprocity. It would, therefore, be wise
to withhold the principle of sovereign immunity rather than taking
actions that would erode it. It is further also advisable that the States
under threat may consider withdrawing their assets from the United
States, before it confiscated, and Saudi assets in the US amount to 750
Billion US Dollars.®®

33 Carmen-Cristina Cirlig and Patryk Pawlak, Justice against sponsors of terrorism
JASTA and its international impact, European Parliamentary Research Service,
October 20186, p. 8. [Visited 5 January 2017]
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593499/EPRS_BRI(201
6)593499_EN.pdf
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TERORIZMIN DESTEKCILERINE KARSI ADALET YASASI
DEGERLENDIRME CALISTAYI
SONUC BILDIRGESI

Uluslararas1 Hukukgular Birligi Olarak on yedi ayr lilkeden, alaninda
uzman elli hukukgunun tebligleri ve miizakeresi ile ABD de
¢ikartilmig bulunan Ter6rizmin Destek¢ilerine Karst Adalet Yasasini
degerlendirdik.

ABD’nin ¢ikardigr bu yasa ABD mahkemelerine bagimsiz devletleri
yargilama yetkisi vermektedir. Halbuki Milletlerarasi hukuk;
devletlerin egemenligi ve esitligi prensipleri iizerine kurulmustur.
Yasa ile “devletlerin egemenligi ve esitligi” ilkesi agikca ihlal
edilmistir.

Terorizmin  Destek¢ilerine  Karst  Adalet Yasast (JASTA),
milletlerarasi hukukun temel esaslarmni tahrip eden, hukukun yerine
giicii ikame eden bir anlayigin tiriiniidiir.

Bu kanun, sadece milletleraras1 hukukun temel ilkelerini degil,
“hukukun genel ilkelerinin” de ihlal etmektedir. Kanunun etkileri,
sadece iki devletle smirli kalmayacak, baska devletleri de
etkileyecektir. Giiclii olan devletler, hakli oldugunu diistindigi
konularda, zayif olan devletler iizerinde baski kurmaya, siddet
uygulamaya kalkacaktir. Bu durum biiyiik kaosa sebep olacaktir.

Yargilama hukukunun en temel ilkesi olan mahkemenin tarafsizlik
ilkesi de bu yasa ile ihlal edilmektedir.

Bu kanun Milletleraras1 hukukun o6nemli ilkeleri olan; egemenlik
ilkesine, esitlik ilkesine, i¢ islerine karismama ilkesine, dostane ¢oziim
ilkesine, cezalarin sahsiligi ilkesine, adil yargilama ilkesine aykiridir.
Yine hukukun temel ilkelerinden olan iyi niyet ve hakkin koétiiye
kullanilmamasi ilkelerine de aykiridir.

Bu kanun sug isleyen kisileri cezalandirmak yerine devletleri ve devlet
yoneticilerini hedef almaktadir.
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Nitekim Adalet Yasasi’nin kabuliinden bir giin sonra, 11 Eyliil teror
saldirilarinda esini kaybeden bir Amerikan vatandasi, bu terdr eylemi
dolayistyla Suudi Arabistan’a kars1 dava agmustir.

Herhangi bir devletin mahkemelerinin yargi yetkisi egemenlik
alantyla smirlidir. Bir ABD vatandasinin, bir devlet aleyhine dava
agmasi halinde, yerel mahkeme, davalinin devlet olmasi ve yargi
bagisikligina sahip olmasi nedeniyle, (yargi yetkisine sahip
olmadigindan) davay1 reddetmesi gerekmektedir.

Bagimsiz devletler arasindaki bir uyusmazligin, devletlerden birinin
yerel mahkemesinde goriilmesi yoniinde yapilan diizenleme,
milletleraras1 hukuk agisindan yok hitkmiindedir.

Bu kanunun devletler arasindaki iligkileri bozacagini ve hukuka aykiri
oldugunu Amerikalilar da bilmektedir. Zira Beyaz Saray Basin Senato
ve Temsilciler Meclisi tarafindan Baskan Obama’nin vetosunun
hiikkiimsiiz kilinarak yasa tasarisinin kabuliiniin, yasama organinin
yaptig1 en utang verici islem oldugunu belirtmistir.

ABD bu kanuna ve kanuna dayanan mahkeme kararina istinaden bir
devletin mal varligma el koymasi durumunda miitekabiliyet ilkesi
geregi ABD’nin de o iilkede bulunan malvarligina el konulabilecektir.
Dolayisiyla bu yasa ve uygulamasi milletlerarast hukukun terk
edilerek ihkak-1 hakka doniis anlami tasimaktadir. Bu yoniiyle kanun
diinya barigini tehdit eder niteliktedir.

Sonug itibariyle yasa bircok hukuk kuralimi ihlal eder niteliktedir.
Hakli olan1 degil giiglii olani istiin tutan bu yasa, kanun giigliiniin
zayifa tahakkiimii ve hukuka aykir1 zor kullanmanin yolunu agmasi
nedeniyle kiiresel baris ve insanhigin gelecegi i¢in biiyiik bir tehdit
olusturmaktadir. Zira hedef ve yargilamaya muhatap devlet veya
devletlerin egemenlik haklarini ihlal niteliginde oldugundan esasen
savas ilan1 anlamina gelmektedir.

Istanbul 13.11.2016
Uluslararas1 Hukukgular Birligi
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FINAL DECLARATION
FOR AN ASSESSMENT WORKSHOP ON
THE JUSTICE AGAINST SPONSORS OF TERRORISM ACT

The Act enacted by the US gives federal courts a jurisdiction power.
However, there is a principle of sovereignty and equality in
international law. With the JASTA, these principles have been
violated.

The JASTA do not only violate customary international law, but also
it violates general principles of law. Effects of the JASTA are not only
between two countries; it has widened to other countries. Particularly,
powerful countries might use the JASTA to force weak countries and
use violence. It is clear that it will create a chaos.

The Act is against the basic principles of international law; such as
principle of sovereignty, principle of equality, principle of refraining
from intervention in other state’s domestic affairs, principle of
peaceful settlement, principle of personality of criminal liability,
principle of fair trial and also principle of good faith and principle of
not the misuse a right.

The Act does not aim to punish those who commit crimes, but states
and governors. A regulation, which regulates that a dispute between
states can be settled in a local court thereof, is null and void in
international law.

Americans are also aware of the fact that the Act contradicts with law
and it will deteriorate foreign relations. For the passing the bill into
law, the White House Press, the Senate and the House of
Representatives called Obama’s overriding veto was the most
embarrassing thing for the legislative body.

Allowing the execution of judgments against assets of the foreign
state, could also cause the state to retaliate by seizing U.S. assets
located within its territory. Therefore, the Act and its application
imply disregarding international law and embracing vigilantism. The
Act threatens the World’s peace in that regard.
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As a consequence, the Act violates many rules of law. The Act,
serving the law of the jungle where use of force becomes popular, the
power prevails over the right and the strong dominates the weak, is a
threat against universal peace and future of humanity. The Act means
a war declaration, because it violates sovereignty rights of the targeted
states that are likely to face a judgment.

[stanbul 13.11.2016
International Jurist Union
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