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Devlet Olmayan Aktorlere Kars: Kuvvet
Kullanilmast : ISID ile Miicadele Ornegi

A. Biilent Merig"

Ozet

Kiiresellesme, uluslararasi sistemin yapisini degistirmektedir. Devlet olmayan
kuruluslar da, ulus devletlerin yaninda, uluslararas: sistemin aktdrii konumuna
gelmiglerdir. Sistemin degisiminin uluslararasi giivenlik ortamina da cok
belirgin etkileri olmustur. Gilinliimiizde devletler, birbirleriyle dogrudan ¢atigma
ortamina girmekten kagcinmaktadirlar. Bunun yerine, savas m1 yoksa baris mi
oldugu belirsiz kosullarda ve muharebe alani belli olmayan, sivil ve asker
arasindaki kesin aymrimin ortadan kalkmis bulundugu, muglak bir ortamda
yiiriitiilen miicadele ile hasimlarini yipratmayr hedeflemektedirler. Devletler,
uzun soluklu bu miicadelede devlet-dig1 aktorler ve bilisim teknolojisindeki
ilerlemeden yararlanmaktadirlar. Tkinci Diinya Savasi’nin bitiminde, ulus devlet
merkezli sisteme gore gelistirilmis bulunan uluslararasi hukuk ve Birlesmis
Milletler sistemi, bugiiniin siyasal, sosyal ve ekonomik ger¢eklerine uyum
saglayamamaktadir. Bu durum &zellikle uluslararasi hukukun kuvvet kullanma
doktrininde carpici bigimde goriilmektedir. Kiiresel giicler basta olmak iizere
devletler, siyasi hedefleri ugruna, yorum yoluyla uluslararast hukuku farkli
uygulayarak ve hatta bu hukuku ihlal ederek, kuvvet kullanmada sakinca
gormemektedirler. Bunun en son ve géze batan 6rnegi uluslararasi toplumun
ISID’e kars1 miicadelesidir.
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Using Force Against The Non State Actors: Fighting
Against The
Islamic State of Iraq and the Levant

Abstract

Globalization changes the architecture of the international system. Besides states,
non-state entities have also become actors of international interaction. The
evolution of the international structute inevitably has its bearing on the
international security environment. Today, states refrain being in direct
confrontation with each other. Instead, they prefer to wear out their adversaries by
waging a latent struggle in an environment of complete ambiguity wherein there is
no clear distinction between war or peace; civilian or military, battlefield or its
hinterland. In these long-term struggles, states take profit of non-state entities as
well as the stunning developments in information/communication technologies.
The United Nations and international law, built on the premise of a system of solely
nation states after the Second World War, do not conform any more with the
political, social and economic realities of today. Inconformity between the norm
and practice is more visible in the sphere of Doctrine of Using Force. States,
especially global actors do not hesitate to use force, either by reinterpretation or if
necessary, violation of international law, in order to reach their political objectives.
The latest tangible example of this practice is the international community’s fight
against the Islamic State.

Keywords

Non state actors, terrorism, international law, use of force, ISIL.

Giris

Yirminci yiizyil, pek ¢cok alanda hizli ve ani degisimlerin yasandigt bir ddnem
olmustur. Ozellikle Soguk Savas sonrast dénemin en 6nemli dinamigi, kendisini
kiiresellesme biciminde gOstermistir. Neo Liberalizmin olusturdugu arka plan
6ntinde evrilmeye devam eden kiiresellesme, ulus devlet baglaminda, uluslararasi
dizende t¢ degisikligi beraberinde getirmistir: Birincisi, artik sadece ulus devletler
degil, devlet-dis1 olusumlar da uluslararas: sistemin aktérleri haline gelmislerdir.
Ikincisi, demokratik bir devletin uluslararast alandaki bashca fonksiyonu, nemli
Olctide toplumundaki degisik ctkarlar1 ve talepleri dile getirmekle sinirlanmigtir.
Devlet, uluslararasi arenadaki yeni aktérlerin giindemlerinin takip edildigi bir
mekanizma haline déntismiistiir. Uglinciisii ise, devlet, buna bagl olarak
uluslararasi alanda 6nemli bir gérev Ustlenmistir: Toplumundaki devlet-dis1
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olusumlarin uluslararasi alandaki fiilleri de dahil olmak Gzere, uluslararasi hukuk
yukimltliklerinin yerine getirilmesini saglamak zorundadir.

Ulus devletlerin egemenliginin asinmast uluslararasi sistemin yapisinin
degismesine yonelik bir streci tetiklemistir. Artik uluslararast sistem, klasik ulus
devlet merkezli paradigma ile analiz edilemez hale gelmistir. Devletin disinda
uluslararasi siyasi strecte 6nemli rol oynayan ve baglt bulunduklari devletten
bagimsiz hareket edebilen; devletlerin i¢ ve dis politikalarini etkileyebilen yeni
aktorlerin  ortaya ¢ikmasini degerlendiren ““ulus-Gtesicilik”  (#ransnationalism),
uluslararasi sistemde klasik paradigmaya kars1 yeni bir paradigmayi olusturmustur.

Soguk Savas sonrast donemin bir baska 6zelligi ise, uluslararast giivenlik
ortamindaki  degisimdir. Soguk Savas doéneminde tehdit devletlerden
kaynaklaniyor ve konvansiyonel ya da ntikleer silahlar gibi rakamlarla Sl¢tlebilen
araglarla tespit edilebiliyorken; bugtin, terérizm, siber saldirlar, psikolojik algi
yonetimi gibi kolayca belirlenmesi zor araglar da tehdidin kapsamina girmistir.
Ote yanda, teroristler ya da haydut devletlerin (rogue states) yani sira, terorist
saldirilarda kullanilan kitle imha silahlarinin yapiminda kullanilan malzemelere ve
tariflere internet Uzerinden kolayca erisim olanagl, uluslararast toplumun
karsilastigi giivenlik sorununu oldukga karmastklastirmustir.

Giiniimiizde savas fenomeninin klasik smnurlarinin Stesine gectigi, savagin
diizensizlestigi ve asimetrik hale geldigi agtk¢a gériilmektedir. J.L. Gaddis’in de
ifade ettigi tizere, “11 Eylil 2001 sabahi ¢oken sadece Ikiz Kuleler degil,
insanhigin uluslararast, ulusal ve bireysel giivenlik alaninda kurumsallasmis pek
cok temel varsayimidir.”! Kiresellesme ile birlikte devlet-dist aktotlerin
uluslararasi giivenlik ortamini da etkiliyor olmasi, geleneksel varsayimlari gecersiz
hale getirmistir. Bugiiniin savaglar1 genellikle, 4. Nesil Savas olarak da
isimlendirilen gayr1 nizami savas niteligindedir. Thomas Hammes, s6z konusu
savas olgusunu su sekilde tanimlamigtir:

“4 Nesil Savas, gelencksel savas taniminin disindadir. Savas hali ile bars
arasinda; sinurlari, cephesi ve muharebe sahasi belli olmayan, sivil ve asker
arasindaki kesin ayirimi ortadan kaldiran catisma ortamudir. Devletler gibi
devlet-dist aktSrlerin de taraf olarak yer alabildigi; klasik gerilla harekatinin
ve terérizmin, ¢agdas yontemleriyle yenilendigi bir savag tarudar.” 2

19907larin - baginda  SSCB’nin  ¢Skmesi, ABD?yi uluslararast sistemin
hegemon glict olarak ortaya cikarmustir. Iktisadi planda neo-liberalizm, felsefi

1 J. L. Gaddis, Surprise, Security and the American Experience, Massachusetts, Harvard University
Press, 2004, s.80.

2 T. X.Hammes, The Sking and the Stone: On War in the 215t Century, St.Paul, MN Zenith Press,
2004, 5.20.
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planda ise post-modernizm ile desteklenen Yeni Muhafazakarlik (Neo
Conservatism), 1980’lerin basindan bu yana ABD’nin yonetiminde hakim siyasal
hareket olmustur. Yeni Muhafazakarlar, 2. Diinya Savast sonrast dénemde
yaratdan ve sosyalizmin yayilmasini engellemekte islevsel olan bitiin kiresel
kurum, kurulus ve Orgiitler ile uluslararasi hukuku ABD’nin hegemonya alanin
daraltic1 degerlendirmisler ve bunlari zayiflatan dis politikalar uygulamay1 tercih
etmiglerdir. Bir diger ifadeyle, bugin yasanan 4. Nesil Savas ortaminin
gelismesinde ABD’nin 6nemli roli olmustur.

Uluslararast sistemin hala ana aktotleri olan ulusal devletler artik mecbur
kalmadik¢a dogrudan catisma ortamina girmekten kaginmaktadirlar. Teknolojide
ve disiplinler arasi is birligindeki gelisme neticesi, 6zellikle Rusya’nin Ukrayna’ya
midahale ettigi 2014 yilindan bu yana, 4. Nesil Savas konsepti cercevesinde
Birlesik Savag’tan, Melez Savag’a dogru bir evrim yasanmustir. Kendisi de
evrimden gecen Melez Savas alaninda dis politikalarini  ve askeri/sivil
yeteneklerini déntistiirmekte basarili olan devletlerin, kiiresel giic dengelerinin
yeniden sekillendirilmesinde s6z sahibi olmalari beklenmektedir. Gerek saldirt
gerekse savunmada yaraticiliklarint erken sathada ortaya koyarak belli bir giic
carpanini elde edebilenler, siyasi, askeri, ekonomik ve kiltiirel alanlarda kése
baslarint tutarak, rakiplerinin gliclenmesini engelleyeceklerdir. Buna bagl olarak
glic dengesi ve caydiricilik gibi kavramlar Neo Realistlerin ¢izdikleri klasik
kaliplarin disina ¢tkmaktadir. Ayrica siyasi ve stratejik ortakliklarin tird de
degismekte; ulusal ordularin sadece askeri doktrinleri degil, yapilart da kokld
degisime ugramaktadur.

Uluslararast hukuk da yukarida ana hatlaniyla 6zetlemeye calistigimiz
gelismelerden payint almistir. Michael J. Glennon’un ifadesiyle:

“Su an uluslararast hukuk (6zellikle kuvvet kullanma hukuku) bir tanesi de
jure, digeri ise de facto olmak tizere, iki sistemin paralel evreni icerisinde
yasamaktadir. De jure sistem, devletler arasinda kuvvet kullanmayi
diizenleyen, aldatici normlardan olugan platonik bir dinyadir. De facto
sistem ise, de jure sistemin reddedildigi, ger¢ek dinyada, kurallarin diizenli
sckilde ihlalinin agirbash sekilde ilan edildigi, fiili devlet uygulamalarindan
olusmaktadir.””3

Diger bir degisle uluslararasi hukuk, uluslararast toplumun realitesine artik
uymamaktadir. Bu ger¢ek en ¢ok kuvvet Kullanma Doktrini’de gériilmektedir.
Devletler arasindaki gii¢ iliskilerine gore gelistirilmis bulunan klasik Kuvvet
Kullanma Doktrini devlet-dis1 aktotleri, terérizmi ve gayrt nizami savas olgusunu

3 M. J. Glennon, Military Action Against Terrorist Under International Law: The Fog of Law:
Self-Defense, Inherence and Incoherence in Article 51 of the United Nations Charter,Harvard
Journal of International Law and Public Policy, Cilt 25, No 2, 2002, 5.540-541.
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dikkate almamaktadir. Giintimtzde, kiiresel giicler basta olmak tzere, devletler
ya uluslararast hukuku kendi ulusal ¢ikatlarina gére yorumlayarak ya da bilfiil ihlal
ederek, kuvvet kullanmakta sakinca gérmemektedirler. Ayrica, Birlesmis Milletler
Guvenlik Konseyi, veto yetkisinin kullanilmast nedeniyle etkisiz kalmaktadir. BM
Antlagsmas’'nin  7.Bélimiinde diizenlenmis bulunan ortak glvenlik sistemi
isletilememektedir. Béylece, klasik doktrinin yant sira, devletlerin keyfi
uygulamalarindan kaynaklanan bir 6rfi hukuk gelismektedir. Uluslararast
hukukun sosyal realiteye uygun hale getirilmesi ihtiyact giderek kuvvetlenmekte
ve bu baglamda Birlesmis Milletler (BM) gibi 6nemli uluslararasi 6rglitlerin
kurumsal yapilari ve kurucu anlasmalarinda kokli degisiklikler yapilmasi
gerekmektedir. Bu makalenin amact, kiresellesme, devlet egemenliginin aginmast
ve devlet-dist aktorlerin uluslararasi sahneye ¢ikmast ile bitlikte, uluslararasi
hukuk ve 6zellikle Kuvvet Kullanma Doktrini ile BM sisteminin nasi déntsim
gecirdiginin degerlendirilmesidir. Basta kiiresel glgler olmak tizere, devletlerin
kendi elleriyle gerceklestirdikleri bu doéniisimin, 6zellikle 11 Eylal 2001 teror
saldirilarindan sonra goriilen, savag yontemlerindeki akil almaz degisim ile birlikte
evrildigi siphe gotirmez bir gergektir. Bu bakimdan, makalenin, sadece
uluslararast hukukta Kuvvet Kullanma Doktrini degil, uluslararasi politikada yeni
nesil savas tizerindeki literatiire de katki yapacagt disinilmektedir. Calismada,
konu 4 baslik altinda degerlendirilmistir. Birinci bélimde, devlet-dist aktorlerin
uluslararasi iligkilerde artan rolii ve bunun yeni nesil catismalara katkist tizerinde
durulmustur. Ikinci bélimde klasik Kuvvet Kullanma Doktrini’deki degisim
degerlendirilmistir. Ucilincii béliimde, devletlerin uluslararast terdrizme karst
kuvvet kullanmalarinin, klasik doktrin acisindan ne 6lciide mesru oldugu
incelenmistir. Son bélimde ise, belirlemeye calistigimiz kuramsal degisimlerin,
uluslararast politikada giincelligini koruyan ISID’e karst miicadele 6rnegi
tzerinden somutlastirilmasina gayret edilmistir.

A. Uluslararas: Iligkilerde Devlet-Dig1 Aktétlerin Rolii ve Yeni Nesil
Catigsmalar

1. Kuvvet Kullanan Devlet-Dig1 Aktorler

Guntimizde uluslararast iliskileri sadece devletleri ve devletlerin kurdugu
uluslararasi 6rgiitleri dikkate alarak analiz etmek gittikce zorlasmaktadir. Ulus agir1
sirketler, bireyler, ticari amag giitmeyen hitkiimet dist 6rgttler ve dernekler, devlet
merkezli uluslararast iliskiler analizlerini arkaik hale getirmistir. Uluslararasi
politikanin yant sira, devlet-dist aktSrler arasindaki ulus-Gtesi iliskiler de,
devletlerin dis iligkilerinde 6nemli bir paya sahip olmustur. Bilgi ve iletisim
teknolojilerindeki devrim, kiiresel piyasalart birbirine yaklastirmis ve bunlarin
rolini artrmistir. Buglin toplam sanayi iretiminin yariya yakini ¢ok uluslu
sirketler tarafindan gerceklestirilmektedir. Sirketler, maliyetleri diistirebilmek icin,
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distan kaynak kullanimi (owtsourcing) modeli sayesinde, kiiresel aglara dayanan
Uretim tatzina yonelmistir. Bu sirketlerin Uretim yetlerine iliskin kararlarin,
devletlerin ekonomileri ve politikalart tizerinde giiclii bir etkisi bulunmaktadur.
Ote yanda, ekonomik yaptirimlar ve ambargolar uluslararast politikada kilit
araglar haline gelmistir. Sistemdeki 6nde gelen aktérler igin jeoekonomi,
jeopolitigin yaninda yeni bir rekabet alani olarak hesaplamalara girmistir. Ayrica,
ulus Otesi temaslarin sayisindaki biylik artisin yant sira, bunlarin uluslararasi
politika tizerindeki etkisinde de degisim olmustur. Devlet-dist kuruluglar ve aglari,
sintrlara bakmaksizin devletlerin karar mekanizmalarina nifuz etmede oldukc¢a
etkindir. Pek ¢ok devlette karar vericiler bu tir Orgiitlere angaje olduklarindan,
bunlar hitkimetlerin ve medyanin dikkatini, tercih ettikleri konulara ¢ekmekte
oldukea basarilidirlar. ABD gibi sert giicii bitytik devletlerin bile, sahneyi bu yeni
aktorlerle paylastiklart ve onlart kontrol etmekte sikint gektikleri goriilmektedir.

Kiresel aglardaki katiimcdarin sayisindaki ve cesitliligindeki biytik artist
“cogullasma” olarak tabir etmek dogru olacaktir. Cogullasma, kii¢iilen diinyada
politika tiretmenin zorluklarini ve buna bagh olarak yaygin bir belirsizligi de
beraberinde getirmistir. Buglin diinyada pek ¢ok devlet-dist kurulus egitim, saglik,
gtivenlik gibi geleneksel kamusal hizmetlerin disinda kalan iklim degisikligi, cevre
kirliligi gibi birden ¢ok devleti ilgilendiren meselelerde ‘kiiresel bir vicdan’ temsil
ettigi iddiasindadir. Demokratik yollarla sec¢ilmis olmadiklart halde, bazen,
politikalar1 degistirmek icin hitkiimetlere ya da 6nde gelen is insanlarina baski
yaparak; mevcut politikalar tizerinde kamuoyunun algisint degistirerek, yeni
normlar gelistirilmesine sebep olmaktadirlar. Gii¢ kaynaklart bakimindan, bu yeni
baski gruplari sert olmasa bile, 6nemli 6l¢lide yumusak giice sahiptitler.

Devlet-dist aktorlerin (DDA), tzerinde mutabakata varilmis bir tanumi
bulunmamaktadir. Josselin ve Wallace’a gore,

“DDA’lar sivil toplumdan, piyasa ekonomisinden veya devletin
yonlendirilmesi disinda saiklerden kaynaklanan; tamamen ya da kismen
merkezi hitkiimetin mali destegi ve kontroliinden bagimsiz olan; bir veya
birka¢ devlet ya da uluslararast 6rgit icerisinde belli bir siyasi hedefe
ulasabilmek icin calisan kuruluslardir.”

Bu tanimin yetersiz oldugu asikardir. Ote yanda, tiim uluslar 6tesi aktérler
ulvi bir hedefe yonelmis degildir. Bir kissm DDA’lar, devlete karst ya da
devletin/devletlerin  yonlendirmesiyle, bagka devlet/devletlere karst siyasi
hedeflerine ulasabilmek i¢in siddete bagvurmaktadir. Williams, siddete bagvuran
DDA’lart alti kategoride degerlendirmektedir: Kriminal 6rgltler, asiler, milis

4 Daphné Josselin ve William Wallace, “Non-State Actors in World Politics: A Framework”,
icinde Non-State Actors in World Politics, edit. Daphné Josselin ve William Wallace, (London:
Palgrave Macmillan), 2001, s. 3-4.
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kuvvetleri, savas lordlari, paramiliter kuvvetler ve terér Orgiitleri.> Bu ¢alismada,
soguk savas sonrast uluslararasi iligkileri ve uluslararast hukuku derinden
etkilemesi g6z 6ntine alinarak, teror Orgiitleri ve terérizm tizerinde durulmustur.

2. Terorizmi Tanimlama Sorunu ve Terorizmin Tiirleri

Terorizm, gintimizde, sadece devletlerin degil, genel olarak uluslararasi
toplumun da barts ve istikrarint bozan en 6nemli giivenlik sorunudur. Kiresel
Olcekte yikict sonuglar doguran uluslararasi terdrizm, tim insanli@i tehdit eder
hale gelmistir. Terdrizmin genel kabul gérmiis bir tanimi bulunmamaktadir. Bu
husus, uluslararast toplumun terérizmle miicadelesinde ¢ok biylik zafiyet
yaratmaktadir. Genel ve kapsamli bir tanimin olmamast, bir devletin terdristinin
baska devlet tarafindan ulusal kurtulus savascist olarak goriilmesine yol
acmaktadir. Boylece, terérizme karst uluslararasi is birligi yapimasi ve bariscil
¢6ziim yollarinin uygulanmasi zorlasmaktadir. Bir yanda devletler arasinda
sistemsel, ideolojik ve c¢tkar farkliliklari, diger yanda uluslararasi terdrizmin
devletlere, dogrudan ¢atisma esigine varmadan mucadele imkanini vermesi,
terérin genel ve kapsaml bir taniminin yapilmasint imkansiz hale getirmistir.
Sorun self-determinasyon hakk: ve ulusal kurtulus hareketleri noktasinda
derinlesmektedir. Zira, terér ile ulusal kurtulus miicadelesi arasinda ayirim siyasi
tercihe gore degismektedir. Halbuki self-determinasyon hakk: ilke olarak
sOmirge yOnetimi altinda bulunan halklara tanmnmis bir haktr. Self-
determinasyon hakkinin taninmis olmast, terdrii, bir miicadele yontemi olarak
hakli kilmamaktadir. Uluslararast kurtulus hareketleri, mucadelelerini, uluslararast
hukuka uygun bicimde yurtitmeliditler.

Terdrizmin turleri Uzerinde doktrinde pek ¢ok calisma yapilmis olmasina
karsin mutabakata varilmis bir siniflandirmadan bahsetmek mimkin degildir.
Tasdemir, terérizmi Ulke-ici terorizm, devlet terOtizmi, uluslar Gtesi terdtrizm ve
uluslararast terérizm olarak dort kategoride incelemektedir.” Ulke-igi terérizm,
tek bir devlet icinde, hi¢bir yabanct unsur, iliski ya da katithmin olmadigi sistematik
siddettir. Devlet terorizmi ise, yine tek bir devlet igerisinde, s6z konusu devletin
vatandaslarina karst uyguladigt yaygin ve sistematik siddet politikasidir. Soykirim,
insanliga karst sug ve hatta sistematik iskence, bu tiir ter6rizmin rnekleri olarak
nitelendirilebilir. Calismamizin konu alanina giren terdr tlrd ise, uluslar Gtesi

5 Phil Williams, Violent Non-State Actors and National and International Security, International
Relations and Security Network (ETH Zurich report), 2008, 5.9

6 Akif Kitiket, Uluslararast  Hukukta  Self-Determinasyon  Hakki  ve  Tirk
Cumbhuriyetleri,http://dergisosyalbil.selcuk.edu.tr 5.267.

7 Fatma Tasdemir, Ulnslararas: Teririzme Karss Devletlerin Ulkeleri Diginda Miinferiden Kuvvete
Bagvnrma  Yetkisi, Doktora Tezi, Ankara Universitesi Sosyal Bilimler Enstitisii,,
2005,https:/ /www.dspace.ankara.edu.tr s. 37-50.
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ter6rizm ve uluslararasi terérizmdir. Uluslar 6tesi terdrizm, sadece devlet-dist
aktorler tarafindan gerceklestirilen terér eylemleridir. Burada devletlerin
mudahalesi bulunmamaktadir. Uluslararast terérizm ise, bir ya da daha fazla
devletin destegi, himayesi veya kontroli altinda devlet-dist aktorler tarafindan
gerceklestirilen teror eylemlerini tanimlamaktadir.8 Ozellikle 1980’lerden sonra,
uluslar Gtesi terérizmin uluslararast terdrizme evirildigi miisahede edilmektedir.

Uluslararast terrizm, savas hukukunun (jus ad bellum) normlart disinda kalan
siddet eylemleridir. Giiniimiizde gerilla savast ile terérizm ¢ogu kez i¢ ice geemis
durumdadir. Bu ikisi arasindaki en 6nemli fark gerilla savasinda fiilin neticeye
yonelik; terérizmde ise sembolik olmasidir. Gerilla savascist genelde askeri
unsurlart hedef alir ve bir cografi bélgeyi ele gecirmeye c¢alisirken; teréristlerin
amaci, siddeti sivillere ve sivil hedeflere de yonelterek korku yaymaktir.
Devletlerin terdr eylemlerine karismalari, diger devletlere, teréristlere oldugu
kadar bunlarla is birligi yapan devletlere karst da kuvvet kullanmalarina mesru
zemin hazirlayabilecektir. Dolayisiyla, her ne kadar zor olsa da, devletlerin
uluslararast terérizme karisma diizeylerini belirlemek, magdur devletlerin
alacaklari tedbirlerin mesrulugu agisindan 6nem tasimaktadir.

3. Devletlerin Uluslararasi Ter6rizme Karigma Yontemleri

Tagdemir, devletlerin uluslararast terétizme karisma yontemlerini, “devlet
himayesi, devlet destedi, devlet toleranst ve devlet yetersizligi” olarak dort
kategoride ele almistir. Devlet himayesinin, gizli devlet terérizmi ve devlet
himayeli terérizm olarak iki sekilde yapildigi miisahade edilmektedir. Gizli devlet
terérizminde, bir devletin resmi unsurlari terdrist faaliyetlere dogrudan, fakat acik
olmayan bicimde katilmaktadirlar. Terérizmi himayede, devlet, resmi unsurlarini
dogrudan alana  koymadan, terdér eylemlerinin  aktif  planlamasini
gerceklestirmekte, yonlendirmekte ve kontrol etmektedir. Devlet destekli
uluslararasi terdrizmde ise, bir devlet terdrist unsutlar tizerinde fiili kontrole sahip
bulunmadan, sadece bu &rgiitlere terdrist eylemleri gergeklestirmek icin gerekli
somut ve soyut araglari temin etmektedir. Devletin destegi, ideolojik, mali, askeri
ve operasyonel olabilir.

Devlet toleranst durumunda, bir devlet, tilkesinde mevcut terdr Srgiitlerini
aktif bir sekilde desteklememekle beraber bunlara engel olmamakta; terdr
orgitlerini tlke disina ¢tkarmak igin bir gayret gdstermemekte ve bunlarin
faaliyetlerinin sona erdirilmesine yonelik talepleri geri ¢evirmektedir. Devletin
yetersizligi durumunda ise, bir devlet, tlkesinde teréristlerin bulundugunun
farkindadir ve bundan rahatsizdir. Ancak, ya tlke ici siyasi kosullarin elverisli

8 Ibid, s. 49.
9 Ibid.,s. 50-64.
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olmamast ya da silahli kuvvetlerinin konvansiyonel olmayan faaliyetlere karst
etkisiz olmast gibi nedenletle terdristlere karst etkin 6nlemler alamamaktadir.
Hangi devletlerin uluslararast terérizme ne sekilde ve 6lciide karistiklarin
belirleyen, uluslararast diizeyde kabul edilmis kritetler mevcut degildir. Bunun
neticesl, terrizm siyasi kaliplar icerisinde kendisine hayat alant bulabilmekte ve
devletler genellikle is bitligi yerine bireysel politikalar izlemeyi tercih
etmektedirler.

4. 4. Nesil Savag

Devlet himayesinde ya da devlet destekli uluslararast terérizm, yeni nesil
savasin ¢ok 6nemli 6zelligi ve yeni yiizl olarak karsimiza ¢ikmustir. Béylece, bu
yeni nesil savag tarzi sadece terdr ile karsi karsiya kalmus devletlere degil,
uluslararast barig ve giivenlige de yonelik bir tehdit haline gelmistir. 4. Nesil
Savag’ta siyasi hedeflerin elde edilmesi i¢cin devlet-dist aktérler yogun bicimde
kullanilmaya baglanmistur.

4. Nesil Savas, Amerikali Albay W.S Lind ve arkadaglari tarafindan
gelistirilmis bir kavramdir. Lind, Tkinci Diinya Savast sonrast dénemin Soguk
Savas kosullarinda, iki siiper gii¢ arasinda dehset dengesinin kurulmasindan sonra
basvurulan biitiin gayr1 nizami harp tiirlerini bu kategoride toplamistir’®. 11 Eyliil
2001 gintd ABDr’nin siyasi ve ckonomik karar merkezlerine yonelen terdr
saldirlarindan sonra ise, 4. Nesil Savas, klasik bir gayr1 nizami harp tiirlinin
Otesine gecen bicimde karmastk boyutlar kazanmis ve fark edilmesi zor olan
Melez Savag’a dogru evrim gecirmistir. Arttk savasta disman merkezli anlayistan
halk merkezli anlayisa gecilmistir. Bir diger ifadeyle, asker-sivil ayrimi olmayan
melez miicadele stratejileri uygulanmaya baglanmustir. Cephe kavrami ortadan
kalkmis ve hayatimizin her alani, fark edilmesi kolay olmayan bir mtcadelenin
cephesi haline gelmistir.

4 Nesil savasta, siddetin olmamasi anlaminda baris dénemi; siyasi veya askeri
gelismelerin tetikledigi kriz dénemi ve krizlerin silahli kuvvetler kullaniarak
cozlilmeye calislmast  olarak savas donemi olmak Uzere birbirinden
ayirabilecegimiz ¢ dénem i¢ ice gecmistir. Baris ve savas donemleri iyice
belirsizlesmistir. Halk merkezli strateji 6n plana ¢ikmustir. Fetih anlayist terk
edilmis, halkin beyni ve kalbini kazanabilecek “barts adamlari”dan harekat
bélgesinde yararlanilmaya baslanmustir. Psikolojik algt operasyonlarinin 6énemi
artmis, askeri harekat alaninda ise siklet merkezi, stiratli intikal edebilen ve hafif

10 William S. Lind vd., “The Changing Face of War: Into the Fourth Generation”, Marine Corps
Gazette, 7 (10), Ekim 1989, s. 22-26.
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silahlarla donatilmis tugay seviyesindeki birliklere kaymustir.!! Savas olgusunun
giderek sivillestigi s6z konusu yeni ortamda, beliren tehditlere karst daha etkin
micadele icin bircok devlet, ordularini yapisal reformdan gecirmek zorunda
kalmistir. Bu ¢cercevede, ABD’nin 6zellikle 2006 yilindan bu yana yeteneklerini 4.
Nesil Savag’a gore gelistirmeye ¢alistigl, ulusal savunma stratejisi belgelerinden
anlagtlmaktadir'? Uluslararasi politikada ve 6zellikle savas ortaminda gézlemlenen
bu degisim, dogal olarak uluslararast hukukta da etkisini gbstermistir. Hukukun,
sosyal realite, etik ve normlarin uyumu tizerinde kurulu bulundugunu distinecek
olursak, uluslararast hukukun 2. Diinya Savast sonunda gelistitilmis normlarinin
bugtiniin savasinin gergeklerine uymadigini séyleyebiliriz.

B. Uluslararasi Hukukta Kuvvet Kullanma: Liberalizmden Yeni
Realizme

Uluslararast hukukta Kuvvet Kullanma Doktrini, tarihsel streg icerisinde,
savaslarin insani sonuglarinin agirlasmast ile beraber realizmden liberalizme dogru
evrilmistir. Giniimuzde ise, adim adim realizme geri dénildigii miisahede
edilmektedir. Orta Cagin imparatorluklart icin gecetli olan hakis savas (bellum
Justum) ve haksiz savas (bellum in justum) arasindaki ayrim, 1648 Vestfalya Baris
Antlagsmasi sonrast ulus devletlerin ortaya ¢tkmasiyla beraber etkisini yitirmistir.
Artik savas; kendileri Gzerinde bir nihai otorite olmamasinin bir sonucu olarak
egemenlige sahip siyasal birimlerin istedikleri zaman basvurabildikleri bir dogal
hak olarak gériilmeye baslanmistir. Devletlere, kuvvete basvurmada kendilerine
en genis hareket alanimi yaratmak icin Kendini Koruma (self-preservation) ve Kendine
Yardum (self-help) kavramlart ortaya ¢itkmistir.

Kendini koruma, bir devletin yasamsal ¢ikarlarinin tehdit altinda oldugu
durumda kuvvet kullanma yoluna basvurulabilecegini savunan bir doktrindir. Bu
gerekce, mesru mudafaa disinda birgok farkh durumda 6ne strtlmistir.
Bunlardan en genis yorumu, bir devletin, diger devlete yonelmis tehditte bir
kusuru veya sorumlulugu olmasa bile, ikinci devletin gereklilik ileri strerek kuvvet
kullanilabilecegidir. Kendini koruma 6gretisi icinde giinimiizde karsilagilan en
dikkat ¢ekici uygulama izleme hakkidir. Esasen izleme hakki, deniz hukukunda
taminmis  bir  hak olup, karada bazt kosullara uyulmast sartiyla
yararlanilabilmektedir. Ulkesinde sug islenen bir devlet, bu sucu isleyenleri kendi
sinirlart Stesinde de takip etme hakkina sahiptir. Ancak karada, sinir-Gtesinde

11 Metin Giircan, Savasin Evrimi ve Teorik Yaklasimlar, Teoriler Isiginda Giivenlik, Savas ve
Catisma Cozimleri, Istanbul, Bilgesam Yaymlars, 2012, s. 70-129.
12 US national security strategy, march 20006, https:/ /www.whitchouse.archives.gov
US national security strategy, may 2010, https:/ /www.whitchouse.archives.gov
US national security strategy, february 2015, https:/ /www.whitchouse.archives.gov
US national secutity strategy, december 2017 , https:/ /www.whitehouse.archives.gov
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takibin yapilabilmesi icin, izlemenin gerceklesecegi devletin acgik onayinin
alinmast gerekmektedir. Ayrica, takip, sucun islenmesinin hemen akabinde bir
kamu otoritesi tarafindan baslatilmalidir.!3

Kendine yardim doktrini de kendini koruma gibi, bir devletin hak ve
cikarlarinin zarar gbrecegini algiladit anlarda, o devlete kuvvete basvurma
hakkini tanimaktadir. Hak ve ¢ikarlarin tehlikede olup olmadigi durumu keyfidir
ve ilgili devletin makamlart karar vermektedir. Kendine yardim, kendini koruma
amacl kuvvet kullanma yollarini da kapsamaktadir. Genelde, kendine yardim
yollarina, diger devletin belli bir konuda davrangini degistirmesi i¢in bask1
yapmak amactyla basvurulabilir. Kendine yardim ile mesru mtdafaay: birbirinden
ayirmak ve kendine yardimu sadece Zararla Kargiik ve Karigma durumlar igin
kullanmak bugiin zorunludur'4.

Birinci Dunya Savasindan sonra, Milletler Cemiyeti’'nin kurulmasiyla
beraber, kuvvet kullanmada realizmin yerini liberalizme, yani uluslararasi is
birligine Oncelik veren yaklasimlara birakmis oldugu gorilmektedir. Milletler
Cemiyeti Misaki, cemiyet tyesi devletlere uyusmazliklari bariscd yollarla ¢ézme
ve bu yollar tiketilinceye kadar savaga basvurmama konusunda yikimlilikler
getirmistir. Savas bir biitin olarak yasaklanmamis, sadece mesru ve mesru
olmayan savas arasindaki ayrim ortaya konulmustur. Miiteakip dénemde, ABD
Disisleri Bakant Kellogg ile Fransa Disisleri Bakani Briand arasinda, 27 Agustos
1928 tarihinde Paris’te imzalanan ve bilahare 63 devletin katildigi pakt, savasin
yasaklanmasinda 6rf ve ddet hukukunun olusmasinda 6nemli role sahiptir. Ancak,
Paris Pakti, Milletler Cemiyeti Misakt’t ihlal eden devletlere karsi nasil ve hangi
yollarla zorlama tedbirleri alinacagini 6ngérmemis; mesru midafaa hakkinin
parametrelerini de agtkga diizenlememistir'>. Bununla beraber Pakt, BM
Anlasmast’nin 2/4. maddesinde, kuvvet kullanmanin yasaklanmasinin yolunu
agmistit.

1. Geleneksel Doktrin

Ikinci Diinya Savasindan sonra kuvvet kullanma konusundaki esas norm,
Bitlesmis Milletler Antlagmast’nin 2/4. maddesinde kayitli olan kuvvet kullanma
yasagidir. Uluslararasi iligkilerde kuvvet kullanilmasini ve hatta kuvvet kullanma
tehdidinde bulunulmasini yasaklayan s6z konusu hikiim su sekildedir:

13 Funda Keskin, Uluslararas: Hukukta Kuvvet Kullanma: S avas, Karigma ve Birlesmis Milletler, (Ankara:
Miilkiyeliler Vakft Yayinlari), 1998, s. 85-89.

14 Ibid., s. 90.

15 Erdem Denk, Ulnslararas: Orgiitler Hukuku: Birlesmis Milletler Sistemi, (Ankara: Siyasal Kitabevi),
2015, s. 106-110.
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“Teskilatin tyeleri, milletlerarast miinasebetlerinde gerek bir bagka devletin
toprak butinligine veya siyasi bagimsizligina karsi, gerekse Birlesmis
Milletler’in amaglart ile telif edilemeyecek herhangi bir surette tehdide veya
kuvvet kullanilmasina bagvurmaktan kaginirlar.”’16

BM Anlagsmast 2/4 maddede yer alan kuvvet kullanma yasagi, uluslararast
orf ve adet hukukunun bitlnleyici bir parcast olmustur. Uluslararast Hukuk
Komisyonu (UHK), Viyana Antlasmalar Hukuku S6zlesme tasarisina getirdigi
1966 tarihli serhinde, s6z konusu yasagt uluslararasi hukukun bir buyruk kuralt
(us cogens) olarak tamimlamustir. Uluslararast Adalet Divani (UAD) da 1986
Nikaragua Davast’da bu tanimlamayz teyit etmistir.!”

Kuvvet kullanma yasagina dort tane istisna getirilmistir.'$ Guntimiizde en
onemli istisna, Antlasma’nin 51. maddesinde duzenlenen mesru midafaa
hakkidir. 51. maddenin hitkmi séyledir:

“Bu antlasmanin hi¢bir hitkmt, Birlesmis Milletler tyelerinden birinin
silahli bir saldirtya hedef olmasi halinde, Giivenlik Konseyi uluslararast
baris ve giivenligin korunmasi icin gerekli 6nlemleri alincaya dek, bu
dyenin dogal olan bireysel ya da kollektif mesru miidafaa hakkina halel
getirmez. Upyelerin bu mesru miidafaa hakkini kullanirken aldiklart
6nlemler hemen Giivenlik Konseyi’'ne bildirilir ve Konsey’in isbu antlasma
geregince uluslararast baris ve givenligin korunmast ya da yeniden
kurulmast icin gerekli gbrecegi bicimde her an hareket etme yetki ve
gorevini hicbir bicimde etkilemez.””1?

Mestu miidafaa hakkina bagvurulabilmesi icin ana kosul, hedef devletin bir
“saldir1”ya degil, “silahli bir saldir’”’ya hedef olmasidir. Gelencksel doktrinde
Onleyici mesru muidafaa hakkina dayanarak kuvvet kullanilmasi kabul
edilmemektedir. Silahlt saldirinun fillen vuku bulmasi gerekmektedir. Bununla
beraber silahli saldirinin  tanimi  yapimamistir.  Saldirt ve  silahli  saldin
kavramlarinin bir olup olmadiklari; farklilarsa, aralarindaki farkin ne oldugu
doktrinde tarttsmalidir?0. Esasen hukuksal acidan her iki kavramin anlami farkl
olup, pratikte farkli sonuglar dogurmaktadirlar.

Terdrizme karst kuvvet kullanilmasinin mesru gérilebilmesi igin 6ncelikle
terorist eylemin ve/veya terorist saldirilara yol acan devlet desteginin 51. madde

16 Charter of the United Nations,https://treaties.un.org

17 Report of the International Law Commission, 18th session, 1966 Yeatbook of LL.C., etisim
linki: https://legal.un.org/docs/?path=../ilc/documentation/english/reports/a_cn4_191.pdf
&lang=EFSRC, erisim tatihi: 22.11.2021, s. 24.

18 Bak. Keskin, gp. ., s. 41-63.

19 Charter of the United Nations,https://treaties.un.org

20 Keskin, op. cit., s.45-46.
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baglaminda silahli bir saldir1 olarak kabul edilmesi gerekmektedir. Bir bagka
ifadeyle, teroristlere karst gerceklestirilecek askeri bir harekitin mesru
degetlendirilebilmesi icin, terdrist eylemin ve/veya terorist saldirilara yol acan
devlet desteginin silahli saldir1 boyutunda olmasi zorunludur. Ancak, silahlt saldirt
kavraminin taniminin yapilamamis olmast nedeniyle, hangi kosullarda devlet
himayeli ve/veya destekli terorizmin silahli saldirt veya dolaylt silahli saldirt
boyutuna ulasacagi actk degildir. Bununla bitlikte, bazt BM Genel Kurul kararlat
bu alanda ipucu vermektedir. En 6nemli olant 14 Aralik 1974 tarih ve A/3314
(XXIX) sayilt “Saldirinin Tanimit” kararidir. Kararin 3. maddesinde saldirinin yedi
tird saydmistir. Bunlardan ilk bes tanesi dogrudan kuvvet kullanmayla ilgilidir. (f)
ve (g) paragraflarinda yer alan son iki saldir tiri ise, dolayl saldirt 6rneklerini
saglamaktadir. 3/fde

“Ulkesini baska bir devletin kullanimina acan bir devletin, o devlet
tarafindan, Ulkesinin, Uc¢lnci bir devlete karst saldirt amaciyla
yararlanilmasina izin vermesini”’; 3/g’de ise, ”Bir devlet tarafindan veya bir
devlet adina, diger bir devlete karst yukarida listesi verilen fiillere varan
veya o Olgekte olan silahli kuvvet eylemlerini icra eden silahli cetelerin,
gruplarin, gayrt nizami askerlerin veya parali askerlerin génderilmesi veya
bu gibi fiillere 6nemli 6l¢tide karigilmast ...”

dolaylt saldirt olarak tanimlanmaktadir?!.

Saldirinin Tanimi Kararr’'nin 3/g maddesi baglaminda, sadece devlet destekli
terOrizmin  bir ‘saldirt’ teskil edebilecegi, devlet-dist aktérler tarafindan
gerceklestirilen ulus-Gtesi terdrist eylemlerin ise ‘saldirt’ olarak sayilmadigt ortaya
ctkmaktadir. Devlet-dist aktorler, geleneksel doktrinde uluslararasi hukukun
stjesi olmadiklari cihetle, BM sistemi icerisinde dikkate alinmamuglardir. Bununla
beraber, Saldirinin Tamumi Karar’nin 4.maddesinde, anilan metinde sayilan
filllerin sinirlayict olmadiginin belirtilmis bulunmasi ve Giivenlik Konseyi’ne, BM
Antlagmasi hitkimlerine gére, saldit1 olarak nitelenebilecek bagka fiilleri de tespit
etme yetkisinin taninmis olmast, belirtilen kategoriler icine girmeyen herhangi bir
fiilin de saldir1 olarak dikkate alinabilecegini géstermektedir. Ancak, mevcut siyasi
kosullarda Guivenlik Konseyi’nin bu yola gitmesi ihtimalinin zayif oldugu
degerlendirilmektedir.

Uluslararast Adalet Divant (UAD), Nikaragua’ya Karsi Askeri Faaliyetler
Davasr’da (Nicaragua v. United States of America) saldirinin tanimi kararinin 3/g
maddesini yorumlamustir. Divan’a gore, silahli saldirt sadece diizenli silahlt
kuvvetlerle yiritilen sinir Gtesi harekat degil, bunun yaninda “bir devletin aleyhinde
diizenli giiglerin tesir edebilecedi agirlikta silabli harekdt gerceklestiren silably cetelerin,
gruplarim, gayr: nizami askerlerin veya paralz askerlerin_baska bir devlet tarafindan veya onnn

21 UN GA Resolution 3314 (XXIX)-Definition of Aggression, https://documents-dds-ny.un.org
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adma  gonderilmesini veya bu gibi fiillere nemli olgiide  faristlps  olunmasini”  da
kapsamaktadir.22

Boylece Divan, getirdigi iki 6nemli kriter (diizenli gliclerin tesir edebilecedi
agirlikta olma ve bagka bir devlet tarafindan veya onun adina génderilme) ile
silahlt saldirt kavraminin, ter6r eylemlerinin planlanmast, uzaktan yonlendirilmesi
ya da terdristlere silah, mihimmat ve bagka tiir destekler saglanmasini kapsadig
yolundaki gériisleri kabul etmemistir. Kuvvet kullanma, kuvvet kullanma tehdidi
veya diger devletlerin i¢ ya da dis islerine miidahale seklinde kabul edilebilir
olmasina ragmen, bu tir fiillerin bir silahlt saldir1 esigine varmadigr kanaatini
sergilemistir.

Her hukuk sistemi kendisini doguran yapiyt korumaya calsir. Tkinci Diinya
Savast sonrast dénemde ulus-devlet sistemin korunmast 6n plana ¢ikaridmistir. 51.
maddeyi hazirlayanlar sadece devletler tarafindan gergeklestirilebilecek silahh
saldirilar1 dikkate almistir. Sistem, devletlerin egemen esitligi ve i¢ islerine
karismama esaslart tizetinde kurulmustur. Gelenekselciler, bu nedenle devletlerin
egemenligini genis, mesru midafaa hakkini ise dar yorumlamuslar; uluslararasi
baris ve giivenligin bozulmasi halinde BM Antlasmas’nin 7. Bélimunde tarif
edilen ortak giivenlik sisteminin isletilmesini 6n plana ¢ikarmuslardir. Esasen,
ortak glivenlik sistemi uluslararast terérizmle mucadelede etkin bir mekanizma
saglamaktadir. Nitekim, Givenlik Konseyi, bir¢cok kez devlet himayesindeki ve
devlet destekli terdrizmi 39. madde ¢ercevesinde uluslararast barts ve giivenlige
yonelik bir tehdit olarak nitelendirmistir. Bircok olayda Konsey, sipheli
terdristlerin iadesini veya terérizme devlet desteginin sona erdirilmesini saglamak
icin 41. madde cercevesinde bazt tiye devletlere karst ekonomik ve diplomatik
yaptirim  yetkilerini  kullanmistir. Ancak, Giivenlik Konseyi, terdrizmden
kaynaklanan tehditleri ortadan kaldirmak i¢in hicbir zaman ortak glivenlik sistemi
cercevesinde kuvvet kullanmamis ya da iye devletlere, kendi adina kuvvet
kullanilmasi icin yetki vermemistir.

2. Geleneksel Doktrini Yumugatma Girigimleri

Kuvvet kullanma yasaginin kapsamint daraltmak, mesru miidafaanin
kapsamint genisletmek igin doktrinde iki girisim dikkati ¢ekmektedir: 1lk
girisimdeki bazi yazatlar, 2/4. maddenin “...0ir baska devietin toprak biitiinliigiine
veya siyasal bagimsizligima karse...” ve ... Birlesmis Milletler'in amaglar: ile bagdasmaz
berbangi  bir  surette...” tehdide ve kuvvet kullanilmasina bagvurmaktan
kacinacaklardir seklindeki iki niteliksel kaydint ters yorumlayarak, bir devletin

22 International Court of Justice (I.C.J) Reports 1986, erisim linki: https://www.icj-
cij.org/public/files/case-related /70/070-19860627-JUD-01-00-EN.pdf, erisim tarihi:
22.11.2021. s. 103, paragraf 195.
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toprak bitiinligine ve siyasal bagimsizligina karst olmayan, ayrica BM’nin
amaglar1 ile bagdasan kuvvet kullanma hallerini mesrulastirmiglardir.2 Bu
yaklasim Ozellikle terérle miicadele alaninda islevsel olmaktadir. Zira terérizme
karst kuvvet kullanmak, bir devletin tlkesini isgalden ve hiikimeti devirmekten
ziyade, o devletten kaynaklanan ter6rii sona erdirmeyi amaglamaktadir. Ayrica,
uluslararast terérizm, resmi olarak BM Genel Kurulu tarafindan bircok olayda
kinanmustir. Giivenlik Konseyi ise, terdrizmi uluslararast baris ve guvenlige
yonelik bir tehdit olarak tanimlamistir. Konsey, tye devletlere, bu tehdide karsi
‘tim araclarla’ mucadele etme ¢agrisinda bulunmustur. Dolayisiyla, terérizme
karst kuvvet kullanmak BM’in amaclarina da aykirilik teskil etmemektedir. Mestu
miidafaa hakki cercevesinde, terdrizme karsit kuvvet kullanildigi durumlarda
mesru midafaa hakkinin mesruiyet zeminini aranmast zorunlu degildir. Bunun
yani sira, terorizme karst zararla karsilik cercevesinde kuvvet kullanilmasinin da
mesrulastirilmasina gerek goérillmemektedir.?*

Diger girisimdeki bazi yazatlar ise, silahli saldirinin taniminin yapilmamis
oldugundan hareketle saldirt ve silahlt saldirtyr 6zlestirmekte ve mesru miidafaa
hakkinin sinirlarint uluslararast ve uluslar Gtesi terérizmin her tiriine karst
miicadeleyi kapsayacak sekilde genisletmektedir. Birlesmis Milletler sistemini
bitiniyle devreden ¢ikaran bu yaklasim Reagan Doktrini’nin de temelini
olusturmustur.2>

3. Yeni Doktrinler

1980’lerden itibaren bir buyruk kural haline gelmis bulunan kuvvet kullanma
yasagina karsi, ABD’den kaynaklanan yeni doktrinlerle BM sisteminin devreden
ctkarldigl, mesru miidafaa hakkinin sinirlarinin alabildigince genisletildigi ya da
“insani mudahale” gibi uluslararast hukukta yeri olmayan devlet uygulamalart
neticesi bir 6rfi hukukun gelistirilmesine cabisildigy goriilmektedir. Bir diger
ifadeyle, Birinci Diinya Savast 6ncesi donemin kendine yardim (seffhelp) ve
kendini koruma (self-preservation) doktrinlerine geri doéntlmustir. 1980’lerin
baslarinda ABD’de Ronald Reagan ve Bitlesik Krallik’ta fikirdasi Margaret
Thatcher tarafindan Yeni Muhafazakar politikalarin her alanda uygulanmaya
basladig dikkate alindiginda, Kuvvet Kullanma Doktrini’de liberalizmden,

23 Julius Stone, Legal Controls of International Conflict, (London: Stevens and Sons), 1954, s. 235;
Baseren, Sertag, Uluslararast Hukukta Devletlerin Miinferiden Kuvvet Kullanmalarmm Swnarlars,
(Ankara: Ankara Universitesi Basimevi), 2003, s. 56.

24 Keskin, op. cit., s. 98.

25 David J. Scheffer, “Introduction: The Great Debate of the 1980s”, icinde Right v.Might, The
International Law and the Use of Force, edit. Louis Henkin vd., New York: Council on Foreign
Relations), 1989, s. 2.
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realizme geri dontilmesinin; neo-realist yeni doktrinler gelistirilmesinin gerisinde
Yeni Muhafazakarligin bulundugu ileri siiriilebilir.

a. Demokrasilerin Korunmas1 ve Terotle Miicadele I¢in Kuvvet Kullanilmas1
Yolunun Agilmas1: Reagan Doktrini

1980lerin baginda, ABD uluslararas: iliskilerde yerlesik hukuk normlarini
ithlal etmeden diger devletlerde demokratik rejimlerin iktidara gelmesini
saglayabilmek ve ter6rizmle micadele edilebilmek icin yeni yollar arayisina
girmistir. Grenada, Libnan ve Nikaragua miidahalelerinden sonra, 1984 yilinda
bu alanda tartismalar yogunlagsmistir. ABD’nin BM Nezdinde Daimi Temsilcisi
Jeane J. Kirkpatrick, 12 Nisan 1984°te, Vasington D.C.’de, Amerikan Uluslararast
Hukuk Dernegi’nin yillik toplantisinda yaptigi konusmada, hukuk hakimiyetinin
evrensel olmasi gerektigini, Orta Amerika, Orta Dogu, Asya ve Afrika’da ulusal
kurtulus mucadelesi yiritenlerin hukuka uymaya 6nem vermediklerini, bu
durumda hukukun hakimiyetinden s6z edilemeyecegini  ve ABD’nin
yukimliliklerine tek tarafhh bicimde baglt olmaya tahammil edemeyecegini
vurgulamustir.?, Kirkpatrick s6z konusu ifadeleriyle, Reagan Doktrini’nin temel
ilkelerini ortaya koymustur. Béylece, deniz 6tesi topraklarda demokrasilerin
korunmasinda ya da ter6rle micadelede kuvvet kullanma yasaginn
yumusatiimasinin yolu a¢ilmistir.

b. Savag Konsepti ile Birlikte Kuvvet Kullanma Doktrini’de Kokl
Degigikliklerin Cikis Noktasi: 11 Eyliil 2001 Saldirilar:

11 Eylul saldirilart hem devletlerin terérizmle miicadele ¢abalart hem de
uluslararast hukukta mesru miidafaa ve kuvvet kullanma tartigmalart cercevesinde
6nemli bir déniim noktasint teskil etmistir. 11 Eylal saldirilari, fetihler yaparak
tlkesel sinirlart genisletmek ya da ekonomik kazang elde etmek icin yapilan savas
dénemini sona erdirmistir. Bunun yerine devlet-dist 6rgltlenmis gruplarin
terdrist faaliyetlerinden kaynaklanan “uluslararasi barig ve giivenlige yonelik
tehditleri” 6nlemek, terdristleri adalet Oniine getirmek ve bunlart barindiran
devletleri cezalandirmak amactyla yeni bir miicadele dénemine gegilmistir.

ABD Baskant George W. Bush saldirilardan dért giin sonra, 15 Eylil 2001
ginl yapugl ulusa seslenis konusmasinda tlkesinin terére karst savasa girmis
bulundugunu agiklamistir. ABD, 11 Eyldl terdrist saldirilaring, bir ‘silahli saldirr’
olarak nitelendirmis ve mesru miidafaa hakkinin dogdugunu o6ne strmiistir.
Ikinci olarak, Bl Kaide tarafindan gerceklestirilen “silahli saldirilarin® Taliban
rejimine atfedilmesi gerektigi, zira Taliban’in, Afganistan tlkesini El Kaide’nin

26 Bageren, op. cit., s. 2.
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kullanimina agm1s oldugunu vurgulamistir.’ ABD, Kuzey Tttifake’t Afganistan’in
mesru hitkiimeti olarak tanimadig1 cihetle, Kuzey Ittifaki’nin miidahale davetini
dikkate almamustir. ABD’nin, 11 Eylil sonrasi dénemde “insani mudahale”
doktrinine dayanma noktasinda ise, daima temkinli bir tutum izledigi
gOrilmistir.

ABD’nin, 20 Mart 2002 giinii baglattir “Irak’s Ozgiitlestirme Harekat”in
hukuki zemini ise doktrinde tartismalidir. Bazt Amerikali yazatlar, Guvenlik
Konseyi’nin 29 Kasim 1990 tarih ve 678 sayilt karariyla verilen ve 3 Nisan 1991
tarih ve 687 sayili karariyla askiya alinan mtidahale yetkisinin yeniden kullantlmast
argimanint 6ne slrerken; cogu yazar sz konusu harekatt Bush Doktrini’nin
ongordigi “Onleyici Savas Doktrini”in Tkinci Diinya Savast sonrast donemde ilk
uygulamast olarak degerlendirmistir.?8

11 Eylal 2001 saldirilar baglaminda BM Givenlik Konseyi’nin kabul ettigi
1368 ve 1373 sayili kararlara da kisaca deginilmesinde yarar gériilmektedir. Zira,
sOz konusu iki karar, terére karst miicadelede, miteakip dénemde referans alinan
temel metinler olmuglardir. 1368 sayili karar, saldirilarin gergeklesmesinden bir
gin sonra,12 Eylil; 1373 sayih karar ise, ABD’nin Afganistan’a miidahalesi
oncesi, 28 Eylal 2001 gind kabul edilmistir. Her iki kararda da uluslararasi
ter6rizmin, uluslararast barts ve giivenlige karst bir tehdit oldugu ve devletlerin
mesru midafaa yoluna tek baglarina ya da ortak bicimde gitmeye dogal haklari
bulundugu vurgulanmustir. Konsey, 1368 sayilt kararinda, tiye devletlere 11 Eylil
saldirilarint himaye eden, planlayan ve gerceklestirenleri adalet 6niine ¢ikarmaya
cagirmistir. Bu baglamda, séz konusu terér saldirilarina karsihik vermek i¢in her
tirld adimt atmaya hazir oldugunu vurgulamistir.?? BM Antlasmast’nin 7. BOlimu
cercevesinde alinan 1373 sayih kararda ise, ortak guvenlik sisteminin
isletilmesinden uzak kalinmustir. Ciinki,, ABD isi BM’ye birakmaktansa kendi
eline almayt tercih etmistir. 1373 sayihi kararin en somut sonucu, tye devletlerin
belli araliklarla terére karst miicadelede ilerleme raporlarint verdikleri “1373
Komitesi”in kurulmast olmustur.30

27 Tasdemir, op. cit,, s.168.

28 Mehmet Akif Okur, Uluslararast Hukuk ve Irak Savas’'nin Mesruiyeti, Kok Sosyal ve Stratejik
Aragtirmalar Dergisi, Cilt. X, Say1. 2, Giiz 2008, s. 9-27.

29 UN Security Council Resolution 1368(2001), 12 September 2001, S/RES/1368(2001),
https://documents-dds-ny.un.org

30 UN Secutity Council Resolution 1373(2001), 28 September 2001,S/RES/1373(2001),
https://documents-dds-ny.un.org
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c. Mesru Miidafaa Hakkr’’nin Kapsaminin Genigletilmesi: Bush Doktrini ve
Onleyici Mesru Miidafaa

Afganistan’in isgali ve Taliban’in iktidardan dismesinden sonra ABD’nin
konvansiyonel dis politika cizgisine dénmesi bir yana, yeni miudahalelere
hazirlandigina dair isaretler gelmeye baslamistir. Bush yOnetiminin ¢esitli
kademelerinden hem yeni bir miidahaleye yonelik operasyonel hazithigint
duyuran, hem de Amerikan kamuoyunu buna hazirlamaya yonelik aciklamalar
yapilmustir. Siyasi diizlemdeki bu isaretlere, kisa bir siire sonra akademisyenler ve
analistlerin katkis1 da olmugtur. Birbirinden farkli teorik perspektiflere sahip olan
Neo Realistler ile Liberaller’in, mtidahalenin mesrulugu noktasinda uzlagmalari
dikkat ¢ekicidir.3! Neo-realistler’e gbre, ABD’yi tehdit olarak géren devletler,
ABDr’nin giiciinii geleneksel yontemlerle dengeleyemedikleri igin asimetrik
dengeleme yoluna gitmekte ve uluslararasi terér orgiitlerini birer ara¢ olarak
kullanmaktaydilar. Dolaysiyla bu Orgiitlerin dogrudan devlet destekli olmalari
kacinilmazdr. Liberaller’e gére ise, Orta Dogu basta olmak tzere, bircok bolgede
devlet kapasitesinin yetersizligi dolayistyla siyasi ve sosyal alanda ortaya ¢ikan
bosluk, terér 6rglitleri tarafindan doldurulmustu. Fukuyama, uluslararast sisteme
entegre olmayan ve iceride refah tretemeyen, baskict bir yonetim sergileyen
rejimlerde terérizmin ortaya ¢ikmasinin  olast oldugunu ileri strmistiir.
Dolayisiyla bu  rejimlere miidahale edilmesi ve s6z konusu rejimlerin
demokratiklestirilmesi gerekmektedir.’? Neo Realistler, Bush’un Irak isgalini
mesrulastirma islevi goriirken; Liberaller diktatorliiklerin istikrarsizlik dretme
potansiyelini yok etmek i¢in rejim degisimi sGylemini mazur gérmuslerdir. Zira,
teror Orgiitleri ile bunlara destek veren devletler arasindaki is birligi, kitle imha
silahlarimi hem ABD, hem de mittefikleri i¢in ciddi bir tehdit haline getirmisti.
Bu tehdit, ntikleer caydiricilik ve ¢evreleme gibi klasik politikalarla 6nlenemezdi.
Yeni tedbirlerin devreye sokulmast gerekiyordu. Bu_nedenle, Neo Realistlerin
yani sira Liberaller de Bush Doktrini baglaminda, Yeni Muhafazakatlarin 6nleyici
mesru miidafaayr kavramsallagtirma yoluyla, Ikinci Diinya Savast sonrast
uluslararasi hukukunu yok sayma egilimini kabul etmislerdir.?3

20 Eylul 2002 tarihinde, “Amerika Bitlesik Devletleri’nin Ulusal Giivenlik
Stratejisi” bagliklt yeni bir ulusal glivenlik strateji belgesi yayimlanmugtir.* Strateji
belgesinde, ilk kez, Soguk Savas déneminde glivenligin saglanmasinda sonug
veren caydiricilik ve ¢evreleme politikalarinin 21. yiizyilin yeni tehdit ortaminda

31 Anatol Lieven, “Vindicating Realist Internationalism”, Survival, 63 (5), 2021, s. 7-34.

32 Francis Fukuyama, Neo-Comlarmn Sonu: Yol Ayrimndaki Amerika, (Istanbul: Profil Yaymlari),
2000, s. 22.

33 Selim Kurt, “Insani Miidahale ve Suriye Ornegi”, Karadeniz Sosyal Bilimler Dergisi, 6 (10), 2014,
s. 39-64.

34 The National Security Strategy of the United States of America: September 2002, erisim linki:
https://2009-2017 .state.gov/documents/organization/63562.pdf, erisim tarihi: 22.11.2021.
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yetersiz kaldigina isaret edilmistir. Kitle imha silahlarinin yayilmasi, uluslararasi
terérizm ve ulus-6tesi terdrizmin ana hatlarint ¢izdigi bu yeni ortamda giivenlik
acigint agigint gidermek icin, uluslararasi hukukta ihtilafli bir doktrin olan dnleyici
mesru mildafaa hakkinin meveudiyeti vurgulanmustir. S6z konusu yeni strateji
kisaca “Bush Doktrini” olarak isimlendirilmektedir.

C. Uluslararas1 Hukuk ve Uluslararast Ter6rizme Kargt Kuvvet
Kullanilmasi

1. Uluslararast Terorizmle Miicadelede Uluslararast Hukuk
Yaklagimlari

Geleneksel doktrin gercevesinde degerlendirildiginde uluslararasi terdrizm
ile miicadele edilebilmesi icin iki yaklasimdan s6z edilebilir: Hukuk ¢ercevesinde
miicadele yaklasimi ve silahli catisma yoluyla miicadele yaklasimi. Tkinci miicadele
yoluna gidildigi takdirde Silahlt Catismalar Hukuku’nun uygulanmast séz konusu
olacaktir.?>

a. Hukuk Cercevesinde Miicadele Yaklagimi

Hukuk cercevesinde miicadele yaklasimi, uluslararasi terérizmi bir i
giivenlik sorunu olarak gérmektedir. Terdr bir sug; terdristler ise sugludur.
Miicadelenin yiikii ve sorumlulugu i¢ giivenlik makamlarindadir. Polis teréristi
yakalar ve adalete teslim eder. Ter6rist, adli siire¢ igerisinde suglanur, yargilanir ve
cezalandirilir. Terdr suclarinda cezalar, diger suglara gére daha agirdir. Amag
oncelikle terdristi caydirmaktir. Bunun basarilamamast  halinde yakalama,
yargilama ve cezalandirma yoluyla, terdrizmin yasal yontemlerle bastirilmast s6z
konusudur. Esas olan, terériste yargilanmaktan kurtulacagt alan birakmamaktir.
Hukuk c¢ercevesinde miicadele yaklagiminin etkin bicimde isleyebilmesi igin,
devletler arasinda adli yardimlasma, iade ve istihbarat paylasimi gibi alanlarda stki
bir uluslararast is bitligi gerekmektedir. Terdristlerin siyasi suglu olarak
gorillmemesi ve suglunun ya sucun islendigi devlet tarafindan yargilanmast ya da
isteyen ilgili devlete iade edilmesi (aut judicare ant dedere) kuralina uyulmast, anilan
yaklasim ile sonug alinmast icin sarttir.

Ote yanda, hukuku uygulama yaklasiminin isleyebilmesinin bir diger sart:
terorizmin uluslararast diizeyde genel kabul gbérmiis bir taniminin yapilmis
olmastdir. Tkinci boliimde belirttigimiz tizere, terdrizmin evrensel diizeyde kabul
gérmiis tanimi  yapilamamaktadir. Uluslararas: toplum sadece uluslararast
ter6rizm ile miicadelenin belli vechelerini diizenleyen sdzlesmeler yapabilmistir.

35 Tagdemir, op. ¢it,, s. 65-98.
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Bu alanda, BM binyesinde, 1969-2005 arast 33 yillik siire icerisinde 13 tane
sOzlesme imzaya actlabilmistir®. Etkin denetim mekanizmalarindan yoksun
bulunan bu sézlesmelerin evrensel diizeyde kabul gérdiighi de sGylenemez.

Hukuku uygulama yaklagimi kapsamuinda devletler, baris zamaninda diger bir
devletteki krize yanit olarak, davet tizerine, tilke disinda askeri gii¢ kullanabilirler.
Bu, i¢ savas Gzelligi géstermeyen, terrizm dahil i¢ karisikliklarda séz konusu
olabilir. Bu miidahalenin mesru olabilmesi icin, davetin merkezi huktimetin tst
makamt tarafindan ve davet edilen devletin silahli kuvvetlerinin tlke sinirim
gecmeden 6nce yapilmis olmasy; ayrica davet edenin uygun gbrdigi oranda
kuvvet kullanilmasi gerekmektedir. Bu tiir mudahalelerde, Jus in bello (insani
hukuk) acisindan, silahlt ¢atismalar hukukunun pek ¢ok kuralinin (sadece askeri
hedefleri vurma, sivil kayb1 en aza indirme, tiim taraflara insani muamelede
bulunma vb.) bars zamaninda askeri gi¢ kullandmasinda da uygulanmasi
gerekmektedir?’.

b. Silahli Catisma Yoluyla Miicadele Yaklagimi

Silahlt ¢atisma yoluyla miicadele yaklagimu biri uluslararast nitelikteki silahli
catismalar ve terGrizm, digeri uluslararasi olamayan silahli catismalar ve terérizm
olmak tizere iki alanda degerlendirilebilir. Devletler tarafindan himaye edilen ya
da desteklenen terdrizm uluslararasi nitelikte bir silahli catisma veya bir savas
olarak tanimlanabilir. Ornegin, ABD, 11 Eyliil 2001 terérist saldirilart sonrast,
teroristler ile Afganistan’daki Taliban rejimi arasinda bag kurarak Afganistan’a
midahalesini bir savas konsepti icerisinde gerceklestirmistir. Ancak, bu durumda
terdr eyleminin, terdristi himaye eden ya da destekleyen devlete izafe edilmesi
gerekmektedir. Bu alanda uluslararast yargt, biri “Etkin Denetim Testi”; digeri
“Bitinsel Denetim Testi” olmak tizere iki ayr1 yontem benimsemigtir. “Etkin
Denetim Testi”, devletin terér rglitiiniin eylemleri izerindeki eylemli denetimini
esas alirken; “Bitiinsel Denetim Testi” ise, aktor tizerindeki genel denetimin olup
olmadigina bakmaktadir. Biitiinsel denetim standardinin uygulanmasinda iki
temel durum g6z 6niinde tutulmaktadir: Birincisi, terdr Srglitiniin bir devlet
tarafindan finanse edilmesi, egitilmesi, donatilmast ve bu 6rglte operasyonel
destek saglanmasidir. Ikincisi ise teror Orglitiinln faaliyet ve operasyonlarinin, bir
devlet tarafindan genel olarak ydnlendirilmesi; esgidiim ve denetim altinda
tutulmasidir.’® Hski Yugoslavya Hakkindaki Uluslararasi Ceza Mahkemesi’nin

36 Osman Sen, 21.Yiigyihn Baslangiinda Teririzmle Stratgik Miicadele, (Istanbul:Alfa Yaymlari),
2017,5.173-177.

37 Tasdemir, op. cit,, s. 78-79.

38 Ali Hiseyin Bayatli, “DDSA’lar ve Devletin Koruma Sorumlulugu”, icinde Orta Dogu'da Devlet
Digz Silahly Aktirler, edit. Murat Yesiltas ve Burhanettin Duran, (Istanbul: SETA), 2018, 5.188-
189.
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“Tadic Davasi”da uyguladignt “Butiinsel Denetim Testi” yontemi giderek
benimsenmektedir.

Eylemleri bir devlete izafe edilemeyen ulus-6tesi terorizm ile Uglincd
devletlerde gerceklestirilen kontra-terorist askeri operasyonlarin uluslararast
silahlt catismalar hukuku ¢ercevesinde degerlendirilip degerlendirilemeyecegi ise
geleneksel doktrinde tartismalidir. ISTD’e karst miicadele, Irak veya Suriye ile bir
bag kurulamamasina karsin “savas” kapsamina girmistir.

Uluslararast nitelikte olmayan silahli catismalar ise, 1949 Cenevre
Sézlesmelerinin ortak 3. maddesi ile 1977 tarihli 2 numarali Ek Protokolin 1.
maddesinde diizenlenmistir.® Ortak 3. maddeye gore, uluslararast nitelikte
olmayan silahli ¢atismadan s6z edilebilmesi igin bagkaldirinin toplu nitelikte
olmast ve belli bir diizeyde 6rglitlenmis bulunmast gerekmektedir. Doktrin, bu
kriterlere uymayan sokak harcketleri, terdrizm ve eskiyalik gibi i¢ karigiklarin
uluslararast olmayan silahli ¢atismalar konseptinin disinda kaldigi konusunda
goris birligi icindedir. 2 numarali Ek Protokolin 1. maddesine gore ise,
uluslararasi nitelikte olmayan silahli catismadan s6z edilebilmesi icin 3 sartin
yerine gelmesi gerekmektedir: Hitkiimetin silahli kuvvetleri ile baskaldiran bir
orglitlenmis grubun silahli kuvvetleri arasinda silahli ¢atisma ortaya ¢tkmus
olmalidir, ¢catismalar yogun olmalidir, bagkaldiranlarin silahli kuvvetleri belli bir
askeri Orglitlenme diizeyine sahip ve eylemde bulunduklar ilkenin bir parcasi
lzerinde denetime sahip bulunmalidir.*0 Ayrica, baskaldiranlarin Jus in bello’dan
yararlanabilmeleri icin ¢ kosulun yerine getirilmesi gerekmektedir:
Bagkaldiranlar bir komuta ve denetim altinda bulunmalidir, bagkaldiranlar Jus in
bello kurallarina uyulmasini saglayabilecek durumda olmalidir, bagkaldiran
kuvvetler, ilkenin bir boliminde sirekli ve diizenli askeri eylemler
yapabilmesine olanak veren denetime sahip bulunmalidir.#!

Yukarida belirtilen i¢ savas sartlarinin olusmast ya da mubhaliflere savasan
sifatt taninmast durumunda, iki istisna disinda disaridan miidahale edilmesi
yasaktir: I¢ savasta taraflardan biri lehine miidahalede bulunulmussa, karst
miidahalede bulunulabilir; terére karst mucadele gerekgesiyle miidahalede
bulunulabilir. Ancak, bunun i¢in uluslararast toplumun, miicadele edilen Srgiit
bir terér 6rgiitii olarak kabul etmis bulunmasi gerekmektedir. Savasan statiisiinii
tantyan devletin ise, merkezi hitklimet ve Savagan statistini tanidigt kuvvetler
arasinda tarafsizlik kurallarina uymasi zorunludur.*? Uluslararast hukuk, i¢ savas
ortaminda terérizmi mutlak surette yasaklanmustir. 2 numaralt ek protokoliin

39 The Geneva Conventions of 1949 and their Additional Protocols, www.icrc.org

40 Protocol 2 Additional to the Geneva Conventions of 12  August 1949-
OHCHR https:/ /www.ohchr.org

41 Haseyin Pazarci, Ulnslararas: Hukuk, 2018, (Ankara: Turhan Kitabevi), s. 584.

42 [bid., s. 379-380.
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4/2-d maddesi terorizmi; 4/2-h maddesi terorizm tehdidini, 13. madde ise sivil
halka karst ter6r eylemlerini yasaklamustir.

2. Silahli Saldir1 Seviyesine Ulagmayan Teror Saldirilar1 Karsisinda
Kuvvet Kullanilmasi

Yukarida belirtilen silahli catisma durumlart cercevesinde terére karst
miidahale edilmesi, 51.madde 1siginda bir silahli saldiri durumu mevcutsa
gerceklestirilebilir. Silahlt saldirt seviyesinde olmayan terér saldirilart karsisinda
kuvvet kullanidmast mimkin middr? Uluslararast Adalet Divani (UAD),
Nikaragua Davast’da silahli saldir1 seviyesine varmayan kuvvet kullanimina maruz
kalan devletlerin kuvvet kullanilmasini iceren orantili karsi tedbitlere bagvurma
hakk: oldugunu kabul etmistir.43 Bununla birlikte, kuvvet kullanilmasini iceren
karst tedbirlerin uygulanmasinda, doktrinde bazi smirlamalar getirilmistir.
Bunlardan ilki, silahli saldir1 seviyesine varmayan dogrudan veya dolaylt kuvvet
kullanimina maruz kalan devletler, kuvvet kullanilmasini iceren karst tedbitleri
ancak kendi tilkesi igerisinde uygulayabilmektedirler. Tkincisi ise, bu tiir tedbirlerin
kolektif bir sekilde yerine getirilemeyecek olmasidir#4.

Dolayli kuvvete maruz kalan devletlerin, diizensiz birliklerle miicadele
ettikleri hallerde kuvvet kullanidmasint iceren karst tedbirlere, kendi ilkeleri
disinda basvurmalarinin mesrulugu gelencksel doktrinde tartigmalidir. Komsu
devlette bulunan terérist hedeflere karsi, hedef devlet ile teroristler arasindaki
bagi aramadan, Ugiincii Bolimde degindigimiz karada sicak takip hakki ve
zorunluluk hali doktrini ¢ercevesinde kuvvet kullanilmasint mesrulastiran
goriisler mevcuttur.

11 Eylil 2001 o6ncesi dénemde, bir devletteki terér merkezlerinden
kaynaklanan saldirilart sona erdirmek i¢in o devlete askeri miudahalenin
mesrulugu, terér eylemlerine, terdristleri barindiran devletin karisma diizeyi
tarafindan belirlenmistir. Buna bagli olarak da terdristler icin silah, finansman,
lojistik destek ya da siginak saglanmast bir silahli saldirt sayilmamistir. 11 Eylil
saldirilar1 sonrasinda ise, geleneksel doktrinin sinirlayict kalibt genisletilmeye
baslanmistir. Bundan sonra, silahli saldirt kavraminin kapsami genisletilerek;
terdristleri destekleme, barindirma, bunlara giivenli bélge saglama ve hatta
teroristlerin diger devletlere sizmalarini 6nlemede bagarisiz olmanin, kisaca
terbrizmi tolere etmenin bir silahll saldiri olarak degerlendirilmesi yoluna

43 Bkz. I.C.J. Reports 1986, op. cit., s. 127, parag. 249.

44 Burak Cetin, Birlesmis Milletler Antlagmasmda Kuvvet Kullanma Yasagmm Istisnas: Olarak. Bireysel
Megsru Miidafaa Hakkmmn Incelenmesi, Yiksek Lisans Tezi, Istanbul Universitesi Sosyal Bilimler
Enstitiisi, Istanbul, 2006, s. 60-61, https://nek.istanbul.edu.tr:4444
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gidilmistir. Buna baglt olarak da kapsami genisletilmis mesru miidafaa hakks,
devletlerin yaygin basvurduklart mesrulastirma aract haline gelmistir.

Uluslararast terérizmin ¢esitlendigi, kitle imha silahlarnin yayildigi yeni
gtivenlik ortami ve toplu élimlere yol acan bu silahlarin teréristlerin eline gegmesi
tehlikesi 6nleyici mesru miidafaa hakk: cercevesinde kuvvet kullanilmasini tekrar
gindeme getirmistir. BM Antlagmasi kabul edilmeden ¢ok 6nce, uluslararast 6rf
ve adet hukuku seklinde gelisen mesru mutdafaanin, 6nleyici mesru miidafaayt da
kapsadigi goriilmektedir. Bu doktrini giindeme getiren hadise, stk sik anilan
Caroline olayidir.%

Nirnberg mahkemelerinde miidafiler, SSCB’ne karst Alman saldirisinin,
Sovyet saldirisini 6nlemek icin yapildigini séylemislerdir. Mahkeme, bu argtimani
stibut acisindan reddederken, 6nleyici mesru miidafaanin hukukiligini zimnen
kabul etmistir. Tokyo mahkemelerinde de benzer bir argimanin degerlendirildigi
gorilmistir. Hollanda 8 Aralik 1941°de, Japonya, Hollanda’nin Dogu Hint
adalarindaki topraklarina karst bir saldirt gerceklestirmeden 6nce, séz konusu
devlete karst savas ilan etmistit. Mahkeme bu noktadan hareket ederek,
Hollanda’nin tasarrufunun hukuka aykirt oldugu iddiasint reddetmigtir. 46

BM Antlasmast’ndan sonra 6nleyici mesru miidafaa hakkinin mevcudiyeti
doktrinde tartismalidir. Bununla beraber, devletler, uygulamada agtk¢a 6nleyici
mesru mildafaa hakkina atif yapmaktan kaginmakta, 51. maddenin 1s1g1nda silahli
saldirt kavramini genis yorumlamayi tercih etmektedirler. Suriye krizi ve bu
cercevede ISID’e karst savas, 4. nesil savasin en giincel ve canl 6rnegini
olusturmustur.

D. Suriye Krizi Ve ISID’e Kars1 Savag
1.Suriye Krizi’nin Geligmesi

Suriye’de, 2011 yili mart ayinda baglayan daha fazla demokrasi ve 6zgurlik
talepleri, en basindan itibaren Esad rejimince kanlh bir sekilde bastirilmaya
calisilmistir. Bariscil protestolara silahli miidahalelerle karsilik verilmis ve neticede
¢ok sayida insan hayatim kaybetmistir. Esad rejiminin gostericilere dogrudan
atesli silahlar kullanmasi, sokak hareketlerinin kisa stre icerisinde bir i¢ savasa
dénmesine sebep olmustur. I¢ savas durumu karsisinda uluslararast toplum ikiye
bélinmistir: Kimi devletler Esad rejiminden yana tutum alirken, kimileri
muhalefeti desteklemislerdir.

45 1837'de, Mesru Miidafaa Hakkt'nin kullanimi noktasinda Ingiltere ve ABD Disisleri Bakanlart
arasindaki uzlasi.bkz. Burak Cetin, [bid., s.20-23.
46 Bageren, op. cit.,, s. 108.
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Esad yonetimine karst muhalefet ti¢ ayr1 evreden geemistir: Bariscil karst
ctkis evresi (2011), herkesi kucaklayan ayaklanmanin mutabakat evresi (2012-
2013) ve pargalanma ve radikallesme evresi (2013 ve sonras1)*’. Rejimin barigcil
gosterileri silahli kuvvet kullanmak suretiyle bastirmaya ¢alismasi, muhalefetin de
silaha sarilmasina sebep olmustur. Esad yonetimine karst silahlt miicadele ilk defa
Suriye Silahli Kuvvetleri’nden kacan subay ve asketler tarafindan tesekkil olunan
Ozgiir Suriye Ordusu tarafindan baslatilmistir. Béylece Suriye’de ic savas sartlart
olusmustur. Ozgiir Suriye Ordusu’nun saflari, Esad’in laik yénetimine ideolojik
acidan karst c¢ikan veya yasadiklari yerlerde Suriye ordusunun baskisindan
kurtulmak isteyen mubhalif gonillilerin katihmiyla giderek biylimustiir.*s

Suriye’nin etnik, dini ve mezhepsel acidan bélinmus toplumunda silahli
baskaldir1, Stinni Arap cogunluk tarafindan gerceklesmistir. Ayrica, binlerce
yabanci savasct Suriye’ye gelerek bunlarin saflarinda carpigsmaya baglamistur.
Suriye mubhalefeti, Esad yo6netiminin devrilmesini ortak ama¢ olarak
benimsemekle beraber, ilkenin gelecegi noktasinda degisik fikirlere sahiptir.
Laiklik temelinde bir demokratik hukuk devleti insa edilmesini arzu edenler
azinlikta kalmaktadir. Islami koktendinciler, Afganistan’da Taliban benzeri bir
seriat devleti kurulmasini; ihmli Islamcilar ise Islam prensiplerine gore
demokratik bir yonetim tesis edilmesini amaclamaktadir.#” Muhalif silahli giicler
mahallere gbre kiigiik gruplar halinde bélinmiis olup, alan kontrolii ve kaynak
paylastmt konularinda aralarinda rekabet bulunmaktadir. Ozgiir Suriye Ordusu,
baslangicta resmi bir komuta yapist kuramamustir. En biytik siyasi muhalif grup
olan Suriye Ulusal Konseyi’nin ise silahlt muhalif gruplar tizerinde kontrolii ¢ok
zayif kalmstir. Cihatct gruplarin (ISID ve El Nusra) giiclerinin en yiiksek
noktalarinda 30 - 35 bin civarinda savaget topladiklart tahmin edilmektedir.
Ancak, s6z konusu iki 6rgiit arasinda derin ideolojik gbriis ayriligt bulunmaktadir.
Ornegin, ISID sadece Esad degil, tlkedeki Siiler ve Nusayriler gibi, gayri
Mislimlerle isbirligi yapan diger Misliman topluluklari da digman olarak
gormektedir.0 ISID, Bl Nusra’nin El Kaide ile baglantii olmasindan
rahatsizdir.>!

47 Adam Baczko, Gilles Dorronsoro ve Arthur Quesnay, Swuriye: Bir Iy Savasin Anatomisi, Ceviren
Ayse Meral, (Istanbul: Tletisim Yayinlari), 2018, s. 24.

48 Ozgiir Suriye Ordusu ¢atist altinda savasan farkl silahl gruplar, ‘Barts Pinart Harekat’ ncesi,
ayrismayt 6nlemek ve Tiirk Silahlt Kuvvetleri ile birlikte ¢alisabilecek daha profesyonel bir ordu
yaratmak distincesiyle, Tiirkiye tarafindan, 4 Ekim 2019 giinii, Akcakale’de bir araya getirilerek
Suriye Milli Ordusu kurulmustur. Ece Goksedef, “Baris Pinart Harekat: - Suriye Milli Ordusu
nedir, ne zaman ve neden kuruldu?”, BBC News Tiirke, erisim linki:
https:/ /www.bbc.com/ turkce/habetler-dunya-49999444, erisim tarihi: 23.11.2021.

49  Ayrintul bilgi icin bkz.,Anti-Government Extremist Otganizations in Sytia, Russian International
Affairs Council RLAC, https:www.russiancouncil.ru

50 Ufuk Ulutas, The State of Savagery: IS1S in Syria, (Istanbul: SETA Publications), 2016, s. 81.

51 Ibid.,s. 154.
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Yukarida 6zetlemeye calistigimiz Suriye muhalefetinin parcalanmis ve
radikallesmis durumu, i¢ savasin cok kisa surede uluslararast sorun haline
gelmesine ve dis mudahalelerle bir vekalet savasina doénlsmesine zemin
hazirlamugtir. Tran, Litbnan Hizbullaht ve Rusya, Fsad hitkiimetini desteklemeye
baslamislardir. Iran, merkezi hitkiimet kuvvetlerine mali ve lojistik destek vermis
ve bunlarin egitimi, techiz edilmeleri, silahlanmalarina yardimet olmustur. Iran
Devrim Mubhafizlari, 2014 yilindan itibaren, Libnan Hizbullahi ile beraber,
merkezi hitkiimet kuvvetlerinin yaninda, muhalif giiclere karsi carpismaktadirlar.
Rusya da 30 Eylil 2015 tarihinden itibaren hem ISID hem de Ozgiir Suriye
Ordusu kuvvetlerini havadan bombalayarak Esad’a destegini agiga ctkarmistur.
Ote yanda, Tirkiye, Suudi Arabistan, Urdiin, Katar, ABD, Ingﬂtere ve Fransa,
Suriye muhalefetine egitim, silah, techizat ve parasal destekte bulunmuglardir.5?

Uluslararast toplumda Suriye mubhalefetine savagan statisini tantyan
olmamustir. Sadece Libya, Suriye Ulusal Konseyi’ni (SUK) diplomatik tanimuistir.
ABD, Fransa, Ingiltere, Ispanya, Arnavutluk ve Slovenya SUK’u muhalif grup
olarak resmen tanidiklarini acgiklamiglardir. Turkiye, Suudi Arabistan, Katar,
Danimarka, Almanya, italya, Kanada, Tunus, Bulgaristan, Hollanda, Belgika ve
Isveg ise SUK’u Suriye halkinin resmi temsilcisi olarak tanidiklarini szlii olarak
actklamislardir.5 ISID’in Suriye’de olusumu, 2013 ilkbaharindan itibaren, vekalet
savasinin yaninda, dis miidahalelerle ISID terériine karst savast da baslatmistir,
2011-2013 yillart arasinda i¢ savasa yapilan midahaleler icin degisik argiimanlar
one strilmekte olup, bunlarin mesruiyeti bulunmamaktadir. Ayrica, i¢ savas
sirasinda rejim giiclerinin miiteaddit kereler sivil halki da hedef alan bi¢imde
kimyasal silah kullanmasi, uluslararast yargiya tasinmast gereken bir savas sucu
teskil etmistir. 2017 Agustos’unda Idlib’te kimyasal silah kullanilmasina karst
ABD’nin midahalesi insani mudahale argimanina dayandirilmistir. Hsasen,
insani mudahale, bugiin hukuki olmayan bir uygulamadir. Etik degeri ve giicii
olmakla beraber norm heniiz olusmamistir. Insani miidahale ne bir anlasmaya ne
de 61f ve adet hukukuna dayanmaktadir.5* Bu nedenle, genellikle insani miidahale,
mesru miidafaa hakk: veya karisma doktrini ile birlikte kullanilmaktadit.

2. ISID’e Kars1 Savag

ISID, Siinni Selefi cihatciligi esas alan, ideolojik kokleri Afganistan’da
SSCB’ne karst micadeleye dayanan; 2003 Irak savasi sirasinda ABD’nin bagiu
cektigi koalisyon karsithgl temelinde ideolojisini pekistirmis; ideolojik acidan

52 Kajtar Gabor, “The Use of Force Against ISIL in Iraq and Syria-A Legal Battlefield”, Wisconsin
International Law Journal, 34 (3), 2016, s. 541.

53 Stefan Talmon, Recognition of Opposition Groups as the Legitimate Representative of People,
Chinese Journal of International Law, Cilt. 12, Say1. 2, Haziran 2013, s. 219-253.

54 Kurt, op. ait., s. 39-64.
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Islami kokten dinci bircok kisiyi cezbeden; Irak’ta Maliki yénetiminin ayirimet
politikalarinin sebep oldugu huzursuzluk; Suriye’de ise i¢ savasin yol actigt
bosluktan istifade ederek bir Siinni, Selefi Islam Halifeligi olusturmay1 hedefleyen,
uluslararast alanda taninmis bir terér orgitiidir. ISID, 2013 ilkbaharindan
itibaren mubhalif giiclerle carpisarak, Suriye’de varlik gostermis ve kontroli
altindaki alan1 genisletmistir. ISID’in yabanct savascilarla pekistirilmis deneyimli
kadrolara sahip olmasi; buna mukabil Suriye muhalefetinin bélinmiisliga,
bunlarin Esad giicleri ve ISID olmak iizere iki cephede savasmak zorunda
kalmalar1 ve muhalif kuvvetlerdeki bazt unsurlarin dini nedenlerle ISID’e karst
savagmakta isteksiz davranmalari, anilan terér Orgitiiniin kontrold altindaki
topraklari kisa zamanda genisletmesine yol agmistir.

Esad rejiminden kagmis Suriyeli gorevlilerin beyanlarina gére, Suriye
istihbarati, Trak’ta El Kaide’nin ISID’e déniisiimiine, hem ABD’i Irak’ta baski
altinda tutmak ve dikkatini Suriye’ye ¢evirmesini 6nlemek, hem de Selefi cihatei
gruplant Irak’ta izole ederek, bunlarin Suriye’de kéktendinciligi kértiklemelerinin
ontine gecmek diistincesiyle sicak yaklagsmistir. Bu sartlar altinda, Esad Hikiimet,
kendisine karst ayaklanmayt bastirmak icin, muhalefet kadrolarini radikallestirme
noktasinda bir sakinca gérmemistir. Béylece, uluslararasi kamuoyuna, Suriye
muhalefetini Islamct radikal gruplar; kendisini de radikalizme karst miicadele
veren laik rejim olarak gostermeye calismigtir.>

ISID, Irak ve Suriye’de kontrolii altindaki topraklart genislettikge, insanlik
ve medeniyete karst blytk bir tehlike teskil ettigini gostermistir. BM Giivenlik
Konseyi 2169 (30 Temmuz 2014); 2178 (24 Eylil 2014) ve 2249 (20 Kasim 2015)
kararlariyla ISID’in bir terér 6rgiitii oldugunu ilan etmistir. Konsey, 2253 (2015)
sayilt karartyla “El Kaide’ye Karst Yaptirimlar Komitesi”in ismini “ISID ve El
Kaide Yaptirimlar Komitesi” olarak degistirmistir®. Ote yanda, 2014 NATO
Galler Zirvesi marjinda, ABD, Ingiltere, Fransa, Almanya, Avustralya, Kanada,
Tiirkiye, Ttalya ve Polonya’nin katilimiyla, ISTD’e karst bir askeri koalisyon teskil
edilmistir. Buna bilahare Suudi Arabistan, Urdiin, Fas, Birlesik Arap Emirlikleri,
Bahreyn, Danimarka, Belcika, Hollanda, Notve¢ ve Katar da katilmislardir.
Koalisyon devletlerinin hava kuvvetleri Irak ve Suriye’deki ISID hedeflerini
bombalamaya baglamislardir®’.

ISID, kontrolii altindaki alanda bir devlet yapilanmast yaratmis olmakla
beraber hicbir zaman uluslararast hukukun 6ngérdiigii bicimde bir devlet olarak
taninma c¢abast gOstermemis, kendisini halifelik olarak ilan etmis ve halifelik
disindaki ulusal devlet yapilanmasii gayri mesru gérmistir. Yukarida da

55 Ulutas, op. cit., s. 171-172.

56 UN Security Council Resolution 2253 (2015), 17 December 2015, S/RES/2253(2015),
https://documents-dds-ny.un.org

57 'The Global Coalition Against Daesh, https://theglobalcoalition.org
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belirtildigi tizere, BM Giivenlik Konseyi de kararlarinda, ISID’i bir terér rgiitii
olarak tanmimlamis ve Irak ile Suriye’nin toprak biutinliklerinden yana tavir
almustir. Dolayistyla, ISID’e karst disaridan kuvvet kullanilmast bir teror érgiitiine
karst savag cercevesi icetisine konulmugtur. Suriye’de ISiD’e karst kuvvet
kullanilmasi ti¢ alanda degerlendirilebilir: a. BM Giivenlik Konseyi’nden Yetki
Alinmast, b. Davet tizerine Miidahale ve c. Insani Miidahale. Insani miidahalenin
normatif zemini zayif oldugu icin, ISID’e karsi miicadelede hig bir devlet bu
arglimani kullanmamustir

a.BM Giivenlik Konseyi’nden Yetki Alinmas

Kasim 2015’te Paris saldirisindan sonra, BM Giivenlik Konseyi aldig1 2249
sayilt kararda ISTD’in uluslararast barts ve giivenlige karsi emsalsiz, kiiresel bir
tehdit olusturdugunu vurgulamis ve BM Antlasmasinin 39. maddesi ¢ercevesinde
BM iiyelerine, ISID ve Irak ve Surive’deki diger ter6r érgiitlerine karst miimkiin
olan her tirli 6nlemi alma cagrisinda bulunmustur. Muglak bicimde kaleme
alinmis olan Konsey’in bu karari, VIL. Bélim ¢ercevesinde acik¢a ortak giivenlik
sisteminin isletilmesini 6ngdérmemekle beraber, ISID ve diger uluslararast alanda
taninmis terdr Orgiitlerine karst alinabilecek 6nlemleri ortak giivenlik cercevesi
icerisine koymustur. Bununla beraber, hicbir devlet s6z konusu kararin actigt yolu
kullanmamistit38.

b. Davet Uzerine Miidahale

Davet hem Irak hem de Suriye tarafindan yapidmistir. Irak Hitkiimeti, 25
Temmuz 2014 ve 20 Eylil 2014 tarihlerinde BMGS’ne génderdigi mektuplarda,
ISID’e karst Kolektif Mesru Miidafaa Hakkr'nin kullanilmasint talep etmistir.
BM’nin agtkca, oydasmayla destekledigi bu davete ABD, Ingiltere, Fransa,
Avustralya ve Kanada icabet etmislerdir. Ancak, Suriye hitkiimeti, kendi
tulkesindeki mudahaleye siddetle karst ¢ikmis ve BM Anlagmast’nin 2/7. maddesi
uyarinca, BM’ye bile miidahale izni vermedigini, tilkesinde ISID’e karst etkili bir

savas yuruttigini 6ne sirmiistiird.

Mesru miidafaa hakkinin muinferiden devlet-dist aktérlere karst kullanilmast
konusunun doktrinde tartismalt oldugu belirtilmisti. Bu husus 1s1¢1nda ve Suriye
htikiimetinin de itiraz iizerine, ABD dahil koalisyon tiyesi bazi devletler muktedir

58 UN Seccurity Council Resolution 2249(2015), 20 November 2015, S/RES/2249(2015),
https://secutitycouncilreport.org
59 Gabor gp. cit., s.555.
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ve istekli olmama doktrinine basvurmuslardir® 61, Tkinci bolimde, uluslararas:
terérizme devletlerin karisma stratejileri baghgt altinda deginildigi tzere, ilgili
devlet ilkesinde bulunan ve diger bir devlete silahli saldirt gerceklestiren bir
devlet-dist aktore karst miicadelede, birinci devlet muktedir ve istekli olmadigt
takdirde, ikinci devletin mesru savunma hakki dogmaktadir. Muktedir ve istekli
olmama doktrini 51. maddenin genisletilmesinden yana, Neo Realist yaklasim
cizgisinde ortaya atilmis bir gbriis olup, uluslararast hukukta henliz bir norm
haline donlismemistit.

ISID’e karst miicadelede yeterli oldugunu ileri siiren Suriye ise, celiskili
bicimde, 30 Eyliil 2015 tarihinde, tilkesindeki ISID ve diger terér gruplarina karst
miicadele etmek {izere Rusya’ya davette bulunmustur. Suriye merkezi
hitkiimetinin nazarinda sadece ISID degil, biitiin muhalif gruplarin teror rgiitii
olduklart dikkate alindigt takdirde, davetin ¢ok genis yetkiye dayandig
anlagilacaktir.  Nitekim Rus hava kuvvetleri 30 Eylil 2015 giininden itibaren
sadece ISID degil, rejime karst savasan biitiin muhalif gruplarin mevzilerini
bombalamaya baglamistir. Bir i¢c savas durumunda, davet izerine de olsa
disartdan miidahalenin karst muidahale ve terdre karst micadele durumlar
haricinde mesru olmadigindan s6z edilmisti. UADnin Nikaragua davasi karari ile
de teyit edilen bu sinirlama self-determinasyon hakkinin  kullaniminin
engellenmemesi diisiincesiyle benimsenmistir. Rusya, 15 Ekim 2015 tarihinde
BM Givenlik Konseyi’ne yaptigt bildirimde, Suriye muhalefetinin lehine yapilan
dis mudahalelerden s6z etmemis, dolayisiyla karst miidahale arglimanini
kullanmamustir. Rusya, sadece Esad rejimine, ISID ve diger teror 6rgiitlerine karst
miicadelesinde destek verme argiimanint kullanmugtir. Bu durumda Suriye’deki
Rus kuvvetlerinin, uluslararast alanda terér 6rgiitii olarak taninmamis muhalif
gruplara karst kuvvet kullanmast BM Antlagsmas’nin ihlal edilmesi anlamina
gelmektedir.®?

_ ABD de 23 Eylil 2014 gint BM Giivenlik Konseyi’ne yaptig: bildirimde,
ISID ve diger ter6r Otgiitleri ile miicadeleden séz ederek miidahalesinin
kapsamini genis tutmustur. Ileride ayrintih bicimde degerlendirilecegi tizere,

60 ABD, Ihgiltere, Avustralya, Tirkiye ve Kanada, Muktedir ve Istekli Olmama Doktrinine
basvurmuslardir. Bkz. [bid., s.574.

61 Ote yandan, UAD, 2005 yilinda Kongo’daki Silahli Faaliyetler Davasinda ve 2004 yilinda
Israilin Isgal Altindaki Filistin Topraklarinda insa Etmekte Oldugu Duvar konusunda vermis
oldugu Damigma Goériisinde, “Bir devletin tlkesinde gerceklesen silahli saldirt eger ilke
devletine izafe edilemiyorsa, ev sahibi devletin rizast alinmadan gerceklestirilen kuvvet
kullanmalar hukuk dist olacaktir ve dolayisiyla muktedir ve istekli olmama temeli ile
gerekeelendirilemeyecektit” seklinde bir yorumda bulunmustur. Bkz. Selami Kuran, Hande
Giir, “Devlet-Dist Aktorlere Karst Mesru Midafaada Tsteksiz veya Aciz” Doktrini: Suriye ve
DAES Otrnegi”, Marmara Universitesi Huknk Fakiiltesi Hukuk Aragtirmalar: Dergisi, 23 (1), 2017,
s. 57-88.

62 Gabort, op. cit,, s. 567.



A. Biilent Meti¢ — Devlet Olmayan Aktirlere Karse Knvvet Kullanthmasi: 1SID ile Miicadele Ornegi 29

ABD, miicadelesinde, Ttirkiye acisindan bir bagka terér 6rgiitii olan Demokratik
Bitlik Partisi (PYD)/Halk Savunma Bitlikleri (YPG) isimli PKK turevi Kurt etnik
ayrilike1 kuvvetleri, savas alaninda ortagt olarak kullanmaktadir.

3. Tirkiye’nin Suriye’de Askeri Harekatlar1

Ttrkiye, Stuleyman Sah Turbesinin tasinmast harekat:, Suru¢ olayr tizerine
uluslararast koalisyon ile birlikte ISID’e karst harekat, “Firat Kalkani” harekat,
“Zeytin Dalt” harekatt ve “Baris Pinart” harekatt olmak tzere, 5 kez Suriye’ye
askeri miidahalede bulunmustur. Boylece, Turkiye de Suriye’deki savas alanina
fillen girmistir. Stileyman Sah Turbesinin taginmasi harekat tzerine, Birlesmis
Milletler Genel Sekreteri ve Guvenlik Konseyi Bagkant’na génderilen 22 Subat
2015 tarihli mektuplarda ISID’in yakin tehdidine karst BM Andlagsmasi’nin 51.
maddesi cer¢evesinde miinferit mesru midafaa  hakkinin - kullanddig
vurgulanmugtir.®3 Bir diger ifadeyle Stileyman $ah Turbesi harekatinin hukuki
zemini bir terdr Orgitiiniin muhtemel saldirisina karst 6nleyici mesru savunma
olmustur. 20 Temmuz 2015 tarihinde vuku bulan ve 32 Turk vatandasinin
hayatint kaybettigi, ISID’in teror saldirist tizerine, koalisyon ortaklariyla birlikte
s6z konusu terér Srgltiine karsi bir askeri harekat gerceklestirilmistir. Bu vesileyle
Givenlik Konseyi Baskanr’na génderilen 24 Temmuz 2015 tarihli mektupta,
Suriye Hiikiimetinin ISID’e karst miicadelede isteksiz ve yetersiz oldugu
vurgulanarak, Turkiye’nin, 51. madde cercevesinde miinferit ve ortak mesru
midafaa hakkini kullandigi belirtilmistir.o*

Tirkiye, Suriye’nin kuzeyinde, ABD’nin destegiyle bir Kiirt Koridoru’nun
sekillenmesi tizerine, bu koridoru Firat’in batisinda kirabilmek i¢in, 2016 yazinda
“Firat Kalkant”, 2018 basinda ise “Zeytin Dal” harekatlarini gerceklestirmistir.
Agustos 2016’da Firat Kalkani harekatiin baglatilmas: tzerine, Guvenlik
Konseyi Baskanrna gonderilen 24 Agustos 2016 tarihli mektupta, I1SID’in
Turkiye’ye yonelik terdr saldirilart gerekee gosterilerek, 51. madde uyarinca mestu
midafaa hakkinin kullanildigi vurgulanmistir. Ayrica, BM tyesi devletlere terore
karst micadele sorumlulugu getiten Giuvenlik Konseyi’nin 1373(2001);
2170(2014) ve 2178 (2014) sayilt kararlarina atif yapilmustir.65 2018 yili basinda
Zeytin Dalt harekatinin baslatilmast tizerine, BM Genel Sekreteri ve Giivenlik
Konseyi Baskanr'na génderilen 22 Ocak 2018 tarihli mektuplarda, ISID’in yant
sita, bu kez PYD/YPG teror orgutinden kaynaklanan tehdit de gerekce
gosterilerek ve Suriye hitkiimetinin bu terére karst miicadelede isteksiz ve yetersiz
olduguna ima etmek suretiyle, 51. madde uyarinca mesru midafaa hakkinin

63 UN Doc. 23 February 2015, S/2015/127, https:/ /justsecutity.org
64 UN Doc. 24 July 2015, S/2015/563, https:/ /unsecutitycouncilreport.org
65 UN Doc. 24 August 2016, S/2016/739, https://digitallibrary.un.org
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kullanildigy bildirilmistir. Ayrica, 1373, 2170 ve 2178 sayih Giivenlik Konseyi
karatrlarinin yani sira, tye devletlere terdre tegvik ile de miicadele sorumlulugu
getiren 1624(2005) sayilt karara da atif yapilmistir.®

Turkiye, 9 Ekim 2019 tarihinde, bu kez Sutiye’nin kuzeyinde, Firat'n
dogusuna diisen bolgede yayilmis PYD/YPG gli¢lerinin sinirdan uzaklastirilmast,
sinirdan glineye dogru 30 kilometre derinliginde bir giivenli bolge tesis edilmesi
ve 3.6 milyon civarindaki Suriyeli siginmacinin bu bdlgeye yerlestirilmesi amactyla
“Barts Pinarr” harekatini baslatmistir. Bu harekat, ABD-Rusya-AB’nin, ISID’le
miucadele bahanesiyle PYD/YPG gerisinde bitlesmis oldugunu gostermistir.
Baris Pmart Harekat, Esad rejimi ile PYD’yi tekrar yakinlastirmistir.13 Ekim
2019 giind, Suriye ordusu ile Suriye Demokratik Giigleri (SDF) arasinda, Suriye
Milli Ordusu (SMO) ve Tiurk Silahli Kuvvetleri'ne (TSK) karst micadele
konusunda anlasma yapilmustir. 22 Ekim 2019 tarihinde Turkiye ve Rusya
arasinda vartlan “Sogi Mutabakat1” ile ise Rusya askeri polisi ile Suriye ordusu
bitliklerinin, SMO/TSK’nin ele gecirdigi Tel Abyad ve Resulayn disindaki alana
girmesine izin verilmistir. Bunun yami sira, Kamught sehri hari¢, siurdan 10
kilometre uzak alanda Rusya-Turkiye ortak devriyelerinin kontrol yapmalar
hususunda mutabakata vatilmustit.

Baris Pinart Harekatt da PYD/YPG’nin teror orgiti oldugu gerceginden
hareketle mestu mudafaa temeline oturtulmus ve Guvenlik Konseyi’nin, terdtle
miicadeleye dair 1373, 1624, 2170, 2178, 2249 (2015) ve 2254 (2015) sayili
kararlarina atif yapilmistir.” Ozetle, Tiirkiye de Suriye krizine degisik
miilahazalarla miidahale ederken, diger devletler gibi, BM Antlasmas’nin
51.maddesinde tarif edilen mesru miidafaa hakkini genis yorumlamak zorunda
kalmustir.

4. Aktorlerin  Suriye Savagi Baglaminda Kuvvet Kullanma
Durumlarmin Gelen Degerlendirmesi

Genel olarak degerlendirilecek olursa, cok sayida bolge-disi ve bolgesel aktor
Suriye ktizine mudahil olmustur. Bunlardan bazilart kuvvetlerini ¢atisma
ckosistemine yerlestirmislerdir. Ancak, hicbiri birbiriyle dogrudan catisma
ortamina girmemis; kendilerine yakin ideolojiye sahip silahli devlet-dist
kuruluglart vekil olarak kullanmislardir. Bu acidan, Suriye’deki ¢atisma
ckosistemini, savas alaninda diizensizliin ve asimetrinin en ileri noktaya gittigi
bir 6rnek olay olarak gérmek yanlis olmayacaktir. Ayni zamanda, Suriye savas
alant, 4.Nesil Savag ortamindan bir Melez Savag’in nasil filizlendigini géstermesi
bakimindan ilging bir g6zlem ortamint saglamustir. Gergekten, Suriye’de, miidahil

66 UN Doc. 20 January 2018, S/2018/ 53, https:/ /undocs.org
67 UN Doc. 9 October 2019, S/2019/ 804, https://undocs.org
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devletler ya da onlarin vekilleri olsun, herkes, Clausewitz’¢ci mantikla karst tarafin
iradesinin kirilmasi yerine, yerel halkin zihinleri ve kalplerinin kazanilmasi yoluyla
stratejilerin kirilmasina odaklanmistir.8 Basta ISID olmak iizere, savas lordlart
karst tarafi yildirmak ve yabanct savascilart devsirerek insan giiclerini artirmak icin
sanal ortami maharetle kullanmiglardir. Bu nedenle Suriye savasi, sonug
alinmaksizin bugiine kadar uzamustir.

ISID’in Suriye’deki ¢atisma ekosistemine nasil ve kimin tarafindan sokulmus
bulundugu tartigmalidir. Uluslararast toplumun, séz konusu kokten dinci
olusumu bir devlet olarak degil de bir terér 6rgiitii olarak tanimast ISID’in
gelecegi agisindan temel kirilma noktast olmustur. 2016 yilindan itibaren ISID
zayiflamus ve alan kaybetmistir. Bélge-dist giigler ve onlarin Bélgesel ortaklar,
Suriye savasinin genelinde oldugu gibi, ISID’e karst miicadele alaninda da klasik
kuvvet kullanma doktrininin digina ¢tkmakta beis gérmemislerdir. Koalisyon
gliclerinin hava saldirilart hem Orgiitin lider kadrosundan 6nemli isimlerin
oldirilmesine, hem de ISID’in sadece Suriye degil, Irak’ta da geri cekilmesini
hizlandirmistir. 27 Ekim 2019 giinii, Ebubekir El Bagdadi’nin 1dlib yakinlarinda
tespit edilerek, ABD 6zel kuvvetlerince kistirildigi ve adt gecenin intihar etmek
zorunda kaldigi kamuoyuna duyurulmustur. Bunun izerine ISID, 31 Ekim
2019’da Ebu Ibrahim Fl Hasimi El Kureysi’nin yeni “Halife” olarak secildigini
duyurmustur. ISID, Suriye’de PYD/ YPG Kiirt; Irak’ta ise, “Hasti Sabi” Sii
paramiliter kuvvetlerine, uluslararasi kamuoyunda mesruiyet algist yaratmustir.
Ayrica Batili devletler nezdinde, “Esad’in alternatifinin asiri Islami gruplar
olacagl” korkusunu yayarak, “Esad isbasinda kalmal’” tezini giiclendirmistir.
ISID’in Suriye’de kaybettigi alanin bityiik kismi, ABD’nin Suriye’de kara
kuvvetleri olarak kullandigt PYD/YPG giicleri tarafindan; diger kismz1 ise Rusya
destekli Suriye ordusu tarafindan geri alinmistir. Buna ragmen hem Rusya hem
de ABD, jeostratejik ¢ikarlari geregi alanda kuvvet bulundurmaya devam
etmektedirler.

Suriye savast bugiine kadar ABD’nin stratejik amaglarina hizmet etmistir.
Savasin, dusiik yogunlukta devam etmesi ABD’i rahatsiz etmemektedir. Kazanam
olmayacak ve neticede siyasi acidan boliinerek zayiflayacak Suriye, Vasington’un
tercihi haline gelmistir. Bu nedenle, Suriye krizi uluslararast gindemin geri planina
itilmis ve siyasi ¢6zim calismalart Birlesmis Milletler’e havale edilmistir. Cenevre
strecinden bir tiirli sonug alinamamast ise, Bolge-dist aktérlere angaje Bolgesel
aktorler dahil, kimseyi ilgilendirmemektedir.®

68 Carl von Clausewitz, Savas Uzerine, cev. Emre Yildiz, (Ankara: Gece Kitapligr), 2020, s. 27.

69 TRT Haber, “BM'deki Suriye gorismeleri hayal kirikligiyla sonuglandr”, erisim linki:
https:/ /www.trthaber.com/haber/dunya/bmdeki-sutiye-gorusmeleri-hayal-kirikligiyla-
sonuclandi-619518.html, erisim tarihi: 23.11.2021.
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BM sistemi, Suriye krizi baglaminda daha da yipratilmistir. Bes buyiiklerin
veto yetkisi nedeniyle Giivenlik Konseyi layikt vechiyle devreye sokulamamis ve
ortak giivenlik sistemi isletilememistir. Giivenlik Konseyi’nin etkinlesebildigi en
ileri nokta Esad rejiminin elindeki kimyasal silahlarin tasviye edilmesi ve ISID’e
karst miicadele alanlarinda olmustur. Yukarida da vurgulandigi tzere, BM
Givenlik Konseyi’nin 2015 yilinin Kasim ayinda kabul ettigi 2249 sayil karar ile
ISID ile Trak ve Suriye’deki diger terér 6rgiitlerine karst kuvvet kullanilmast yolu,
miudahil hicbir tiye devlet tarafindan mesruiyet zemini olarak kullanidlmamustir.

Sonug

Ikinci Diinya Savasinin sonunda gelistirilmis uluslararast hukuk normlar
giniimiiziin sosyal realitesine uymamakta ve Birlesmis Milletler’in ortak giivenlik
sistemi, Giivenlik Konsey’nin bes daimi tyesinin veto yetkisi nedeniyle
isletilememektedir. Devletlerin kendi bekalarint korumak icin se/f hejp esasina
dayandiklart Realistlerin dinyasina geri déntlmistlr. Vagts'in isabetle isaret
etmis oldugu tizere, ABD’yi uluslararasi hukukun stjelerinden sadece biri olarak
degerlendirmek yanlis olacaktir. ABD; Roma imparatorlugu’ndan beri herhangi
bir devletten daha hakim bir gictiir. Dolayistyla ABD, yeni realiteler
olusturabilecek, beklentileri degistirececk ve normlari sekillendirecek bir
pozisyondadir.” Nitekim bu gercegin neticesidir ki; ABD’de hala gegerli olan
Yeni Muhafazakar ideoloji, ABD hegemonyasini sirdirebilmek icin yeni bir
savas konseptini ve buna bagl olarak uluslararast hukukta yeni bir kuvvet
kullanma doktrinini olusturmaktadir. Esasen, ABD’nin, “Irak’t Ozgiirlestirme
Operasyonu”na kadar kuvvet kullandigt durumlari, hukukun disinda degil icinde
mesrulastirmaya calistig gérilmektedir. Gergekten, s6z konusu devlet, Giivenlik
Konseyi’nin izni olmaksizin, disaridaki vatandaslarint kurtarmak icin ya da terér
eylemlerine katst kuvvete dayalt yamitlarini savunmak icin 2/4. maddeyi
sinirlandiran; 51. maddeyi ise genis yorumlayan gorislere dayanmistir. Irak
operasyonundan sonraki dénemde ise, ABD’nin uluslararasi hukuku degistirme
yoluna gitmis oldugu s6ylenebilir. Ancak, yeni doktrinler ham vaziyettedir. Devlet
uygulamalari esas alinarak bir 6rfi hukuk yaratiimasina galisiimaktadir. Ote yanda,
AB, Rusya, Cin ve diger biiyiik devletlerin tam tamina ABD’nin izinden gittikleri
sOylenemez.

Bugiin ABD, Irak ve Suriye’de ISID terériiyle miicadele bahanesiyle, bir
bagka teror 6rglitt PKIK/KCK’nin Suriye’deki kolu olan PYD/YPG ‘ye siyasi ve
askeri destek vermekte ve terdristlerden Suriye’de operasyonel acidan
yararlanmaktadir. Uluslararast hukukun normlart bir yana, etige de uygunlugu
tartismalt bu politika diger Batilt tilkelerden de destek gérmektedir.

70 Detlev F. Vagts, “Hegemonic International Law”, AJIL, 95 (4), 2001, s. 843.
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Mevcut kosullarda, BM sisteminin korunmas: ve giiniimtziin ihtiyaglarina
yanit verebilecek sekilde reforma tabi tutulmast, izlenebilecek en dogru yaklasim
olacaktir. Bu y6nde bir ¢alisma baslatilmis olmakla beraber, uluslararasi politikada
yiikselen Neo Realist egilim nedeniyle ¢ok zayif oldugu soylenebilir. Ozellikle,
Givenlik Konseyt’nin yapist ve oy kullanma usullerinin, daimi tyelik ve veto
yetkisini ortadan kaldiracak sekilde degistirilmesi elzemdir. BM, Terdriin tanimimi
da iceren bir kapsamli Terérle Micadele Sézlesmesi tizerinde calismalarina
devam etmelidir. Bunun yant sira, Uluslararast Ceza Mahkemesi’nin yargt yetkisi,
ter6r suglarint da kapsayacak sekilde genisletilmeli ve ABD bagta olmak tzere,
biitiin devletler bu mahkemenin yargi yetkisini kabule zorlanmalidirlar. Béylece,
uluslararasi alanda terore karst hukuk dizleminde miicadele verilmesinin zemini
kuvvetlendirilmis olacaktir.

Ote yandan, terdrii himaye eden ve terorii destekleyen devletlerin ortaya
cikarilmast da 6nemlidir. Bu alanda uluslararasi diizeyde kabul edilmis kritetler
gelistirilememistit. Bu durum, dogal olarak, sorunun siyasallasmasina ve
devletlerin bireysel politikalar gelistirmelerine yol a¢maktadir. Bu baglamda,
sorunu siyasallasmadan kurtarma gorevi BM’e diismektedir. BM’in, devletlerin
terérizme karisma dizeylerini incelemesi ve bunun neticesinde himaye ya da
destek veren devletleri tespit ederek, bu devletlerin isimlerini yilik bir listede
yayinlamasi ve bunlara kars1 alinacak uluslararasi 6nlemlere karar vermesi, terére
karst miicadelenin gtintimiizdeki keyfi ve karmakarisik dinamiklerini yeni bir kalip
icerisine yetlestirerek, bir diizene koyabilecektir.
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Drawing on the notion of “safe area” not only as a geographical but also a social
construct, this article argues that the efforts of aiding civilians at risk through
confining them to bordered areas increase the insecurities experienced both inside
and outside of these areas by multiple actors. Exemplifying four cases — Iraq,
Bosnia, Rwanda, and Syria — it revokes Agamben’s concept of homo sacer to display
how the civilians are reduced to bare lives who are excluded from the political
sphere and whose killing has been excluded from political and judicial scrutiny. A
comparative study on the four situations indicates widening and deepening
insecurities for the civilian populations who lose their manoeuvre capacity to
respond to security threats and who become dependent particularly on external aid
to survive. While revisiting the main causes of failure to protect civilians at risk
during armed conflicts, the article suggests that safe areas should be treated as
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Giivenli Bélge Teorisi ve Pratigi: Siviller I¢in Giivenlik Mi Yoksa
Insani Krizlerde Yeni Istisna Durumlar1 M1?

Ozet

Givenli bélge kavraminin sadece cografi anlamda sinurlarla tanimli bir alan degil,
sosyal bir yapt oldugu noktasindan hareketle bu calismada, silahli catisma
durumunda risk altindaki sivillerin sinirli bir alanda tutulmasinin  givenlik
sorunlarint arttirabilecegi tartistimaktadir. Irak, Bosna, Ruanda ve Suriye 6rneklerini
Agamben’in bomo sacer kavrami etrafinda ele alan c¢alisma, ¢atisma durumunda bu
bolgelerdeki sivillerin nasil ¢iplak hayat kavrami ile tanimlandigini, Sldarilmeleri
durumunda bu hayatlarin politik ve hukuki denetimden mahrum birakildigini
tartisacaktir. Dort 6rnek olayin karsilastirmali bir analizi ile sivillerin giivenlik
tehditlerine karst koyabilme kapasitelerinin ortadan kalktigi ve 6zellikle dis yardima
bagimlt hale geldikleri, dolayisiyla da yasadiklari giivenlik sorunlarinin genisledigi ve
derinlestigi ortaya konulacaktir. Silahlt ¢atisma durumunda sivilllerin korunmasi
noktasindaki basarisizliklarin - nedenlerinin  irdelenmesinin  yansira, givenli
bélgelerin farklt gikar ve sorunlari olan gesitli aktérler barindiran bir alan oldugunun
altt ¢izilecek; insani krizlerde tam bir askeri ve siyasi yikimlaligin olmadigi
durumlarda risk altinda insan gruplarinin kapali alanda kalmalarinin doguracagi
olumsuz sonuglar tartigilacaktir.

Anahtar Kelimeler

Agamben, Homo sacer, Guvenli Bolge, Irak, Bosna, Ruanda, Suriye.

Introduction

The concept safe area has been regarded as a “humanitarian space designed
to protect the human rights of those in danger.”! On the other hand, the
devastating consequences of insecurities experienced by civilian groups residing
in these areas prompts a (re)consideration on the trajectory of the safe areas as
part of proliferating and pervasive humanitarian discourses both in the national
and international domains. As the forced migration and settlement in specific
havens might render civilians even more defenceless and open to being targeted
in mass numbers since they lose their manoeuvre capacity to respond to security
threats and become dependent particulatly on external aid to survive, the political
aspects of safe areas carry equal weight with the Jumanitarian aspects.
Humanitarian action, in the end, is both political a#d humanitarian, and cannot

1 Hikaru Yamashita, Humanitarian Space and International Politics: The Creation of Safe Areas, London,
Taylor & Francis, 2017, p. 4.
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be thought to be neutral, impartial, or consensual.? Likewise, safe area conceived
as a humanitarian action is a “spatial form of protection” which cannot be
considered apart from political debates, confrontations or interventions.

However imaginary and artificial the geographic borders might seem for the
critical security scholar,? their implications on human lives are real. In effect, the
direct and indirect connections with bordering have already been under the
scrutiny of scholars from critical security studies, which largely but not
exclusively have gone through a dramatic transformation with the advent of the
human security concept. Along these lines, safe areas may be viewed as part of a
recent trend towards widening human security, though enduring questions
concerning the identity of the human or the refugee or asylum secker to be
protected in safe areas as well as the framework of such protection remain far
from being resolved. In other words, conceptualizing what, whom, when and
how to protect is a point that merits equal attention equal to the actual
geographical borders, logistical and military support of safe areas. The article will
exemplify four cases — Northern Iraq, Bosnia, Rwanda and finally Syria — and
invoke Agamben’s homo sacer concept in order to open a discussion about the
contribution of the safe area practice to civilian insecurities, and reveal how the
residents of safe areas are reduced to bodies identified simply as bare lives. For
Agamben, bare life, or zve, “is the life of homo sacer (sacred man), who may be
killed and yet not sacrificed.”* On the other hand, biss represents the politicized
human being that makes sense only within the confines of the ancient po/is and
today’s modern nation state as opposed to the homo sacer who is excluded from
such political spheres. Though the aim of forming safe areas during armed
conflicts is to protect the lives of civilians, the article attempts to display that the
meaning of /fe here refers to “bare life”, which includes biological yet excludes
political life. When life is understood exclusively as bare life exempt from politics,
the consequence is that any political and judicial contemplation, contestation or
critical interrogation is terminated and the failure to protect bare life is justified
as a result of emergencies in times of armed conflict. Instead of rejecting law
altogether, “necessity creates its own law” in the state of exception.> International
law also creates its own law in safe areas as zones of exception where civilians
become homzwo sacers similar to the barbarian or the slave of the colonial era by
virtue of their expulsion from politics.

2 Thomas G. Weiss, “Principles, Politics, and Humanitarian Action”, Ethics & International
Affairs, Vol. 13, No. 1, 1999, p. 21

3 Michael ]. Shapiro, Vielent Cartographies: Mapping Cultures of War, Minneapolis, University of
Minnesota Press, 1997.

4 Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life, Stanford, Stanford University Press,
1998, p.8

5 Giorgio Agamben, The State of Exception, Chicago, Chicago University Press, 2005, p. 24.
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The term “safe area” is a corollary to Agamben’s state of exception, which
is taken as a “zone of anomie” where the relationship between law and violence
is reproduced.® Though developments in international law in the 20th century
represent an endeavor against impunity, leaving the most vulnerable ones in safe
areas devoid of the full rights that citizens hold against their state(s) is a corollary
of creating new homo sacers beyond state borders.

The article uses alternative terms such as “secure humanitarian areas” in
Rwanda or “safety zones” in Syria in order to abide by the use of common
terminology in particular situations. In the end, the use of several concepts
towards the same end, such as “safety zones”, “safe havens”, “protection areas”,
“security zones” or “zones of peace”, reflect more of a semantic game than
crucial differences with regard to the particularities of the geographical space
designed to protect the ones at risk.” In order to display the actual and potential
insecurities the safe areas facilitate and engender, Part 1 of the article investigates
briefly the historical background of the safe area concept. Part 2 exemplifies Iraq,
Bosnia, Rwanda and Syria experiences to display the shortcomings of the safe
area theory and practice. While Part 3 argues that the strong association
commonly made between safe area practices and humanitarian concerns signifies
a particular space with particular normative actions, it also shows that such spaces
represent a “‘state of exception” that allow for rights violations rather than a
positive linkage to better protection of human rights.

Safe Areas in the 20th Century

Ironic or contradictory it would sound for the contemporary reader that
targeting civilian settlements rather than focusing on civilian protection was
regarded as an easy way to reduce the horrors of war during the two world wars.
Strategists argued that bombing cities would more quickly destroy the enemy
morale and bring decisive victory without mass killing or annihilation of the
enemy army at large.® The creation of zones under special protection was first
registered by the founder of the International Committee of Red Cross (ICRC),
Henry Dunant, in 1870.° The essence of the notion “safe area” was defined to

6 Agamben, The State of Exception, pp. 50, 59.

7 Although it is possible to use these concepts interchangeably, Posen separates “safe zone”
from “safe haven” as the first protects the victims where they live from assailants, while the
latter brings protection and sustenance for the displaced people in a location close to their
original homes. See, Barry R. Posen “Military Responses to Refugee Disasters”, International
Security, Vol. 21, No. 1, 1996, pp. 77, 78.

8  Alex J. Bellamy, Massacres and Morality: Mass Atrocities in an Age of Civilian Immunity, Oxford,
Oxford University Press, 2012, pp. 135, 136.

9 Rutger Birnie and Jennifer Welsh, "Displacement, Protection and Responsibility: A Case for
Safe Areas", Global Responsibility to Protect, Vol. 10, No. 3, 2018, p. 334.
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establish a location within the country or territory where the dispute took place,
which would be neutral and free of belligerent activity and to which humanitarian
access was ensured. 1934 Monaco Draft Convention proposed “hospital towns”
to be reserved for medical services under the supetvision of representatives from
neutral powers. Farly examples include a unilaterally designated Madrid district
during the Spanish Civil War, a similar zone in Shanghai during the Sino-Japanese
War, and three safety zones established by the International Committee of the
Red Cross (ICRC) in Jerusalem in 1948.10 In 1949, the Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field — the 1st Geneva Convention — with Article 23 provided for “hospital
zones” and “protection of military sick and wounded” during both peace time
and hostilities. The 4th Geneva Convention, the Convention Relative to the
Protection of Civilian Persons in the Time of War, broadened the notion of the
“protected” in order to include civilians. The Additional Protocol I of 1977
introduced yet another novelty by enabling the protection of civilians in the
locality where they are, which should be taken as a further development than the
“hospital zones” .11

Safe areas during the Cold War — for instance a hospital, college and hotel
in Dhaka, Bangladesh in 1971; three neutralized zones in Nicosiai, Cyprus, in
1974; a neutralized zone consisting of two buildings in Saigon, Vietnam, and a
safety zone in Phnom Penh, Cambodia in 1975; a number of centers established
for civilians and disarmed combatants in Nicaragua in 1979; and two neutralized
zones in Dubrovnik, Croatia in 1992!2 — were designed to provide preventive
protection in parallel to the traditional peacekeeping operations with the strict
consent element.’3 Three open relief centers (ORCs) in Sri Lanka in 1990 and a
bilateral safe area in Jalalabad, Afghanistan in 1994 also represent the consent-
based traditional approach just after the end of the Cold War.!* Though
traditional safe areas with civilian and demilitarized characters appear to be a
natural corollary of this first generation of peace operations, the degree of safety
differed drastically since the enforced safe areas depended on a credible threat,
which in the end complicated the humanitarian access to it and compromised the

10 Francois Bugnion, "The International Committee of the Red Cross and the Development of
International Humanitarian Law", Chicago Journal of International Law, Vol. 5, 2004, pp. 206, 207;
Karin Landgren, "Safety Zones and International Protection: A Dark Grey Area", International
Journal of Refugee Law, Vol. 7, No. 3, 1995, p. 439.

11 Alex J. Bellamy, Massacres and Morality, pp. 20, 21; Landgren, 1bid., p. 439.

12 Landgren, Ibid., pp. 440-42. Despite the anachronism problem, Dubrovnik, Croatia zones are
included into this category as they represent entirely traditional Cold War era characteristics.

13 Jennifer Hyndman, "Preventive, Palliative, or Punitive? Safe Spaces in Bosnia-Herzegovina,
Somalia, and Sti Lanka", Journal of Refugee Studies, Vol. 16, No. 2, 2003, p. 171.

14 Phil Orchard, "Revisiting Humanitarian Safe Areas for Civilian Protection”, Global Governance:
A Review of Multilateralism and International Organizations, Vol. 20, No. 1, 2014, p. 60.
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safety of the locality. The recent safe areas, i.e. Bosnia, Rwanda, Somalia, have
been associated with Responsibility to Protect (R2P) corresponding to the
second-generation of UN missions combining the three roles of “administrator”,
“mediator”, and “guarantor”, while enabling intervening in armed conflicts
against the approval of the fighting parties.!> Though the R2P doctrine still
remains complicated and not fully developed in international law — this, given the
changing nature, technologies and strategies of armed conflicts as well as the not
too rare deadlock situation of the UN Security Council — safe area option with
low-intensity military operations as part of a designated R2P operation has
become more likely with the exclusion of the strict consent requirement.'¢ The
increase in opportunities was attended to by contingents far from optimal in
training, experience or equipment, which posed difficulties for the UN
commanders to impose disciplinary authority.'” Moreover, it was not only the
transformation in peace operations, but also the nature of new wars with
occupied territories changing daily amidst an ongoing war as well as the lack of
collaboration from parties that created greater complexity for the missions. New
wars with blurred lines between combatants and non-combatants, multiple and
at times discordant strategies as well as financial resources do hardly ever exclude
civilians from violence. Beyond the transformation in armed conflicts, the end
of the mutual checks and balances between two blocs has rendered humanitarian
interventions more common and possible, while the escalation of human groups’
mobility, including people trying to escape from persecution or other forms of
ill treatment, increased the number of safe areas recently.

Within this context, the post-Cold War period safe areas reflect the
engagement of humanitarian with political and military concerns.!® The
demilitarized character of safe areas underwent a transformation with increased
military engagement in peace operations,'? and several zones, areas or enclaves
were established on the basis of the provisions of the UN Charter regardless of
the consent of the states in question.?0 The growing xenophobic tendencies
accompanied by a fading motivation to accept refugees in this period also led to

15 Steven R. Ratner, The New UN Peacekeeping: Building Peace in Lands of Conflict after the Cold War,
Macmillan, London, 1996, pp. 44, 50.

16 Paul R. Williams, J. Trevor Ulbrick and Jonathan Worboys, "Preventing Mass Atrocity Crimes:
The Responsibility to Protect and the Syria Crisis", Case Western Reserve Journal of International
Law, Vol. 45, No. 1, 2012, pp. 473-503.

17 Trevor Findlay, “The New Peacekeeping and the New Peacekeepers”, Challenges for the New
Peacekeepers, SIPRI Research Report No: 12, edited by Trevor Findlay, Oxford, Oxford
University Press, 1996, p. 20.

18 Katy Long, "In Search of Sanctuary: Border Closures, ‘Safe’ Zones and Refugee
Protection", Journal of Refugee Studies, Vol. 26, No. 3, 2013, p. 462.

19 Landgren, Ibid., pp. 441-42.

20 Surya P. Subedi, "The Legal Competence of the International Community to Create ‘Safe
Havens’ in “Zones of Tutmoil™, Journal of Refugee Studies, Vol. 12, No. 1, 1999, pp. 27, 29.
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an increase in support of safe areas as a fitting alternative to accepting refugees.?!
As the most basic of all refugee rights is the “right to seek asylum” and “the right
to be granted safety from persecution”, the international protection regime for
refugees entrusts governments with granting asylum to asylum seckers.?? On the
other hand, safe areas provide a pretext for governments in their refusal to grant
asylum without a direct and obvious violation of human rights in general and
refugee rights in particular.

New Generation of Safe Areas

Revisiting the safe areas in Iraq, Bosnia and Rwanda, and then looking at
the Syrian crisis, not only questions the shortcomings of the UN and the
international community in terms of safe area practices, but also uncovers a
change in policy of these actors in attending to humanitarian crisis. With regard
to the war in Syria, the UN has made an effort to support humanitarian aid by
allowing for the use of four border crossings initially,> then limiting it to two
crossings in 2020, rather than establishing safe areas,?* which can be taken as a
sign of retreat from the conventional safe area practice in general. The policy
change seemingly corresponds to the former UN Secretary General Boutros
Boutros-Ghali’s remarks that “peacekeeping has to be reinvented every day,”?
and “[one has] to accept second-best and if not second best (...) third-best”
solutions.2® However, the de facto safe haven in Liberia between 1990-1996 created
by the Economic Community of West African States Monitoring Group
(ECOMOG),”” and the current Syrian war shows how safe area rhetoric and
practice have begun to be applied outside of an existing UN mission, which raises
the question if it indicates a harbinger of a novel generation of safe areas
excluding direct, if not indirect, engagement with the UN organs.

Iraq

The safe area in Northern Iraq, which was established after the Gulf War in
1991 when Saddam Hussein assaulted Kurdish and Shiite groups in response to

21 Bill Frelick, "Unsafe Havens", Harvard International Review, Vol. 19, No. 2, 1997, p. 40.

22 Landgren, 1bid., p. 438.

23 United Nations 2014, “Middle East” S/RES/2165, 14 July 2014.

24 United Nations 2020, “The Situation in the Middle East” S/RES/2504, 10 January 2020.

25 TFindlay, Ibid., p. 17.

26 Richard Dowden, “Boutros-Ghali Accepts UN’s Limitations”, The Independent, 27 October
1994, https://odihpn.org/magazine/boutros-ghali-accepts-uns-limitations/  (last  visited
20.08.2021).

27 Quentin Outram, “Cruel Wars and Safe Havens: Humanitarian Aid in Liberia 1989—
19967, Disasters, Vol. 21, No. 3, 1997, p. 194. See also, Orchard, 1bid., pp. 61, 62.
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their uprising, sheltered more than one million civilians fleeing from violence
within Iraq. The collapse of the ceasefire regime envisaged in Resolution 687
triggered the UN to initiate Operation Provide Comfort supplemented with a
no-fly zone and a ground component.?® Both as a response to the failure of
Resolution 687 and the legal background of Operation Provide Comfort,?
Resolution 688 went beyond the right to self-defence and signalled a wider
interpretation of the use of force under Chapter VII. Thereby, it not only
challenged the conventional strict prohibition on the use of force, but interpreted
the human rights situation in a country as a threat to international peace and
security.’0

Operation Provide Comfort, which consisted of 17 000 coalition forces at
its peak, was assumed to be powerful enough to counter Iraqi forces in the case
that the latter decided to resist. Even though the operation and the safe area in
Northern Iraq has been regarded as successful in that it enabled most of the
displaced Kurds to return to their place of origin through safe corridors,! it
should be noted that the Iragi army was already severely weakened due to the
Gulf War and could not retaliate.32 Next to this, concerns about a massive influx
of Kurds, coupled with coalition partners’ support to a “NATO ally that had
proved its loyalty during the Gulf War” 33 allowed Turkey to close its borders to
refugees, which in the end prevented Kurds from asylum secking and imposed
their a not so voluntary stay in Iraq as a destabilizing group against the Saddam
regime.?* Heavy air cover and deterrence policies also played a crucial role against
an already weakened Iraqi army, and in the relative success of the operation.?
Left in a position unable to confront the US and its allies, Saddam Hussein had
to agree to sign a Memorandum of Understanding (MOU) on 18 April 1991,
according to which Iraq consented to “a humanitarian presence in Iraq” and to

28 Alexander Benard, “Lessons from Iraq and Bosnia on the Theory and Practice of No-fly
Zones”, Journal of Strategic Studies, Vol. 27, No. 3, 2004, p. 463.

29 United Nations 1991, “On the Situation between Iraq and Kuwait”, Security Council
Resolution 688, UN Doc. S/RES/688, 5 April 1991.

30 James Cockayne and David Malone, “Creeping Unilateralism: How Operation Provide
Comfort and the No-Fly Zones in 1991 and 1992 Paved the Way for the Iraq Crisis of
20037, Security Dialogue, Vol. 37, No. 1, 2006, p. 126; Christine Gray, “From Unity to
Polarization: International Law and the Use of Force against Iraq”, European Journal of
International Law, Vol. 13, No. 1, 2002, pp. 1-5; Kate Seaman, UN-Tied Nations: The United
Nations, Peacekeeping and Global Governance, New Y ork, Routledge, 2016, p. 114.

31 Cockayne and Malone, Ibid., p.127; Orchard, 1bid., pp. 60, 61.

32 Posen, Ibid., p. 95.

33 Kemal Kirisci, “Security for States vs. Refugees: Operation Provide Comfort and the April
1991 Mass Influx of Refugees from Northern Iraq into Turkey”, Refuge: Canada's Journal on
Refugees, Vol. 15, No. 3, 1996, p. 20.

34 Frelick, Ibid., p. 41.

35 Michael M. Gunter, “The KDP-PUK Conflict in Northern Iraq”, The Middle East Journal, Vol.
50, No. 2, 1996, p. 226; Benard, Ibid., pp. 464, 465.
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“the voluntary return home of Iraqi displaced persons.” A complementary
agreement signed on 25 May in the same year produced contingents of lightly
armed UN Guards to support and protect the refugees.’

Against the relative success of safe ateas in Iraq, it remains debatable
whether the safe areas in Northern Iraq “served state security interests or the
security of the refugees.”?” The numbers of UN guards were often far below the
adequate number to provide actual protection — at one point in 1992 there were
only thirty UN guards in Northern Iraq — and it was never clear whether they
had the means to offer such protection. In addition to these flaws, The Iraqi
Kurds were exposed to a double economic blockade arising from UN sanctions
against Iraq and the Iraqi government’s embargo against Northern Iraq.3
Furthermore, the unilateral policies of the US and the UK, particularly after the
French withdrawal from Operation Provide Comfort in late 1996, culminated in
the 2003 crisis which still remains as a reminder that coercive protection without
consensus increases structural flaws rather than safeguarding civilians. With the
enlargement of no-fly zones in 1996, multilateral policymaking and enforcement
mechanisms turned into unilateralism and more reliance on air forces.® The
invasion in 2003 by a much smaller US-led coalition continued the downward
spiral in all aspects in Iraq, and the so-called project of “securing and
reconstructing of Iraq” paradoxically produced a war without an end and more
casualties.®0

Bosnia

During the dissolution of Yugoslavia, which began in March 1991, the most
severe armed conflicts took place in Bosnia where three separate parties (Serbs,
Croats, and Bosnians) competed for control of the territory. The idea of
establishing “safe areas” in Bosnia was first floated in 1992 as both a preferable
decision to take in order to keep would-be refugees within the territory of former
Yugoslavia, and a principled way of refusing to assist ethnic cleansing.#! The idea
gained more support as the fighting intensified in the eastern part of Bosnia and
Herzegovina in March 1993, especially when the UN High Commissioner for

36 Cockayne and Malone, Ibid., p.135; Carol McQueen, Humanitarian Intervention and Safety Zones:
Iraq, Bosnia and Rwanda, Palgrave, London, 2005, p. 29.

37 Kirisgi, Ibid., p. 18.

38 David Keen, “Short-term Interventions and Long-term Problems: The Case of the Kurds in
Iraq”, The Politics of Humanitarian Intervention, John Harriss (ed.), Pinter, London, 1995, pp. 171,
173.

39 Cockayne and Malone, 1bid., pp. 130-137

40 See, Michael Schwartz, War Without End: The Iraqg War in Context, Chicago, Haymarket Books,
2016.

41 Landgren, Ibid., p. 444.
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Refugees (UNHCR) reports referred to thousands of Muslims seeking refuge in
Srebrenica from surrounding areas that were either under attack or being
occupied by Serbian forces. In April, despite both strong political pressure from
the international community and the UN Security Council (UNSC), and the
efforts of the United Nations Protection Force (UNPROFOR) and UNHCR in
the field, the situation in the area deteriorated.

Given the severity of the situation, the Security Council acting under
Chapter VII of the UN Charter demanded with Resolution 819 that all parties
treat Srebrenica and its surroundings as a “safe area” which should be free from
any armed attack or any other hostile act, that Bosnian Serb paramilitary units
withdraw from areas surrounding Srebrenica, and that armed attacks should be
ceased.#? With no guidance on methods and implementation, UNPROFOR
commanders decided to implement Resolution 819 in accordance with the
Geneva Conventions’ concept of demilitarized zones even though it was not
really appropriate for the conditions in Srebrenica. The reason for this is that
Srebrenica was under attack, and the demilitarization of Srebrenica was anything
but maintaining the territory under Bosnian control.¥ Following Resolution 824
which declared also Sarajevo, Tuzla, Zepa, Gorazde, Bihac and their
surroundings as “safe areas”,* Resolution 836 expanded the mandate of
UNPROFOR in order to deter attacks, monitor the cease-fire, promote the
withdrawal of military or paramilitary units other than those of the Bosnian
Government, and occupy some key locations on the ground.*> UNPROFOR was
left in a gray zone between peacckeeping and peace enforcement since
Resolution 836 exempted Bosnians from leaving their weapons, while Resolution
819 prohibited the use of weapons for all parties.4

Serbian forces taking a number of UN personnel as hostage against NATO
air strikes, further pushing the UN soldiers to remain in underground shelters
while disappointed Croatian refugees blocking their connection with the outside
world for several weeks,*’ were more than sufficient to show how ill-equipped
the UN troops on the ground were and how precarious UN’s position was as
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being caught between traditional peacekeeping and the enforcement actions of
another associate organization, NATO.#¥ As a matter of fact, UNPROFOR
actually deployed its troops between Bosnian and Serbian forces, which seemed
to be in accordance with its mission of preventing any engagement of the fighting
parties, though it simultaneously disabled NATO to escalate air strikes.*’ Since it
was extremely difficult to detect heavy weaponry attacks, NATO also established
exclusion zones around safe areas to prevent the warring parties getting closer
with certain heavy weaponry. However, exclusion zones did not help protecting
the safe areas, as the security of the former became jeopardized when the
effective control of the latter diminished.>

The not fully clear language of the Resolutions and its repercussions in
political and military practice fell short of providing the necessary deterrence
when the Bosnian Serbs violated the integrity of the safe areas. The Secretary
General’s request for an additional 34 000 forces in his report to UNSC on the
implementation of the safe areas mandate was a direct manifestation of the quite
inadequate resources allocated to UNPROFOR.>! Following the fall of other safe
areas in Croatia,>? Srebrenica fell to the Serbs after an assault on the town, and
thousands of Bosnian Muslims were forced to flee along with the Dutch
contingent of UN soldiers who had been given the task of protecting the town.>?
With the awareness of what was happening, the Dutch commander in Srebrenica
requested air strikes to repel the Serbs as he was entitled to do under Resolution
836. However, UNPROFOR’s commander and the Special Representative to the
Secretary General, Yasushi Akashi, blocked the demand due to a fear that air
strikes would take UNPROFOR beyond its mandate.>* Amidst the debates and
negotiations on the resources and limits of the UN mandate, the Bosnian Setbs
seized the safe area of Srebrenica in July 1995 and massacred more than 7500
civilians.
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Rwanda

Having roots in the Belgian colonial era, differences between Hutus and
Tutsis continued until the genocide of 1994 summer to be institutionalized with
the minority Tutsis being perceived by the majority Hutus as being oppressors
and exploiters to hold higher socio-economic and political status. In fact, the
genocidal campaign of 1994 was not the first in Rwandan history and had
connections to the 1963 mass killing of about 10 000 Tutsis, which also left
between 600 000 and 700 000 refugees in neighbouring countries. These Tutsi
refugees in exile being destitute to return to Rwanda formed the Rwandan
Patriotic Front (RPF), which put pressure on President Habyarimana rule and at
the end pushed him to sign the Arusha Peace Agreement in 1993.5> Resented by
the egalitarian prospects of the Arusha Agreement, Hutu extremists set in motion
a genocidal policy with a contradictory combination of modern communications
and administrative infrastructure, such as the wide use of machetes which
became a common image of the Rwandan genocide.

The international community’s response to the violence in Rwanda came
through the United Nations Assistance Mission for Rwanda (UNAMIR)
established under Resolution 872.5° However, the UN peacekeepers were so
lightly armoured and ill-equipped that it was not even fully capable of protecting
itself, which was unfolded with the massacre of Belgian peacekeepers just one
day after the death of Habyarimana.’” The deaths of the peacekeepers initiated a
process of withdrawal of troops, which weakened the already poorly supported
UN mission. Although the Security Council increased the number of forces in
Rwanda with Resolution 918 from 270 to 5 500 and also mandated the
establishment of “secure humanitarian areas” in order to protect displaced
persons, refugees and civilians,® the UN Secretary General failed to find the
necessaty troops from member states. However, the genocide in Rwanda was to
a large extent over by that time, with more than half a million Tutsi and moderate
Hutu victims.

While the UN authorities failed to find the necessary troops before the
genocide was almost completed, France initiated a separate multinational
operation — Operation Turguoise — with reinforcement troops from Chad, Senegal,
Guinea—Bissau, Mauritania, Egypt, Niger, and Congo (Brazzaville) in June. The
French-led operation was again authorized under Chapter VII though it was
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independent from UNAMIR.> Though some Tutsis survived in the territory of
the humanitarian area backed by the Operation Turquoise, it has also been argued
to have complicated the approach of the RPF forces and thus facilitated the
escape of several genociders.®” The skirmishes between RPF and contingents of
the Operation Turquoise nearby the humanitarian area show the likelihood of a
protection mission generating intended or unintended results that contradict with
humanitarianism.

Syria

The conflict in Syria began in 201land turned from a largely peaceful
uprising into a civil war in a short time. The Syrian war also increased the
sectarian tension in the region, resulted in widespread violence with the
involvement of outside powers, and caused hundreds of thousands of deaths and
an unprecedented scale of displaced people. The Syrian government has been a
staunch opponent of safe zones, while neighbouring actors and outside powers
expressed competing arguments related to the creation of safe zones inside of
Syria or abroad for the refugees.‘!

While the discussion on establishing safe zones has been based on divergent
expectations on the part of different actors, one can easily discern the political
and strategic motivations behind the idea rather than an exclusive humanitarian
concern. Despite its long history of taking the lead on humanitarian intervention,
the US under the Obama administration followed a strict foreign policy to “not
to get involved”, and thus turned R2P into a “Responsibility Doctrine” that
called for other — particulatly regional — actors’ involvement rather than the US.
As the killings intensified in 2012, the idea of establishing several safe zones along
the Turkish border came on the table together with increased support for US
intervention.62 However, the strict policy of non-involvement hardly changed,
and only in 2015 were there talks between Turkey and the US to coalesce forces
against the Islamic State over a 60-mile-long strip of northern Syria along the
Turkish border. It would be an Islamic State-free zone controlled by moderate
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insurgents that could also develop into a sate zone for displaced Syrians.63
Immediately after being elected, Trump declared that he supported safe areas in
Syria, not out of humanitarian concerns, but simply to prevent refugee outflows
for which he criticized the European countries for making a tremendous mistake
by allowing millions through their borders.®

In effect, the shift in Turkey’s foreign policy discourse from a status-quo
oriented, cautious and calculating diplomatic tradition to a precipitous and
attemptive one did not clear away the obvious fluctuations in its policy decisions.
The moral justifications for an R2P mission and criticism of Western inertia on
the humanitarian crisis in Syria notwithstanding, Turkey maintained its security
concerns similar to the Iraqi experience in the 1990s while also trying hard to
construct a great power identity under the AKP rule.%> Turkey’s support for the
humanitarian intervention in Northern Iraq was due to concern with both a
possible Kurdish influx that could deepen the security problem it had to deal
with since 1980s, and prospective criticism from the Western world for its
hesitation in granting refugee status to the victims of the Halabja massacre in
1988.96 Likewise, Turkey regarded the establishment of a safe zone as a measure
against large-scale cross-border migration from Syria on the basis that it would
have a destabilizing effect both in the region and in the country.5” However, it is
not given to what extent the Turkish initiative announced in 2019, which
included the construction of towns with complete infrastructure, would deepen
the insecurities of different Syrian groups. Since the majority of the Syrians in
Turkey escaped from the violence that they were subjected to under the Assad
regime, their security will once again be under threat in case the zone will be
controlled by the Syrian government.®8
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The capricious and uncertain nature of short-term policies notwithstanding,
the controversy over a safe zone in Syria indicates that it would function as a
buffer zone for almost all the related parties: for the US, it would reduce the
probability of Russia, Iran and the Assad regime filling the power vacuum after
its withdrawal, while preventing direct confrontation between Turkey and Syrian
Kurds; for the Syrian Democratic Forces (SDF), it would be a protection from
Turkey; for Turkey, it would be a space both to confront the SDF and the People
Protection Units (YPG).% It has also been a growing concern for Western
governments that the safe areas could well be opportune locations for Salafi-
Jihadist terrorists to disguise themselves and attack the West from Syria. Torn
between competing directives, doctrines, policies and concerns are the Syrian
civilians, who are most of the time left with hardly any control over their lives
just like it happened in Bosnia, Iraq or Rwanda.

Safe Areas: A Place for New Homo Sacers?

The post-Cold War safe area practices present different features in terms of
political will and the credible military presence problem, as well as the successtul
implementation of the peace mission. The safe area in Northern Iraq succeeded
at least in contributing to humanitarian efforts and preventing mass atrocities
with a credible military presence. On the other hand, positioned in between
conventional consent-based safe areas and the credible military presence model,
the Bosnia and Rwanda cases should be recalled as complete failures in terms of
getting consent from the parties and inactivating the atrocities with a credible
military force, thereby turning the international community into not only
witnesses of but also accomplices in the mass atrocities.”’ Posen argues that if
the Serbian army believed they were going to face the same type of force which
the Iraqi did in 1991, then they would have behaved rather differently.” Likewise,
the clear unwillingness for a massive and all-encompassing mission in Resolution
872, which was a result of the Mogadishu disaster, presaged the coming genocide
in Rwanda.”

In order to overcome the problem of military personnel in a situation such
as Rwanda and maintain a more permanent unit that could respond rapidly to
humanitarian crises, it was suggested to establish a standing volunteer force
“under the exclusive authority of the Security Council and the day-to-day
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direction of the Secretary-General”.”> However, there is no guarantee that such
a standing force would prevent atrocities and safeguard the people under risk.
Given the fact that the UN authorities had the chance to take the initiative to
prevent atrocities but chose to ignore the warning signs of genocide during the
two most epic failures in the organization’s history — namely, Bosnia and Rwanda
— the problem of resources, equipment, or organization seem to fall behind a
more severe problem related to the will to act. In both cases, the ground
commanders actually informed the UN headquarters about the mass killings and
asked for authorization to take action. In Rwanda, it was UNAMIR Force
Commander Roméo Dallaire who asked for permission from New York to
conduct a cordon and search operation upon receiving information about a
major weapons cache,’ and later argued that only a force of 5 000 personnel
would be able to stop the killings in the South and West of Rwanda.”> In
Srebrenica, observers and high-rank officials were able to foresee the bloodshed
coming already in 1993 and were calling for evacuation or strict protection of the
civilians.” Besides, not only the UN but also other primary organizations such
as NATO proved not fully efficient and capable of dealing with ethnic or
religious conflicts in the aftermath of the Cold War.”” Rather than categorizing
these incidents as a failure on behalf of the international community, one has to
note that such places of exclusion/exception keep the international system open,
and the loss of lives in exclusion zones allow recognition of the ones included in
the system.

In consequence, neither prediction or assessment error nor lack of clarity of
the mission and political will stand as the main barriers before protecting
civilians. In fact, the system requites barriers to function. Barriers in the form of
exclusion and inclusion are not fixed and uncompromising, but have to be
adjustable depending on context. The Somalia and Yugoslavia experiences, for
example, have made it clear that UN peacekeepers or NATO air strikes cannot
completely deter the parties from fighting if the latter are convinced that they
would gain more on the battlefield than on the negotiation table.”® Hence, the
type and quantity of military power is concluded to be dependent on the specific
situation, which implies that the use of air strikes might be sufficient in some
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cases while not in others. This approach supports the idea of “cosmopolitan
peacekeeping” and “cosmopolitan soldiers”, which combine and merge
traditional peacekeeping tasks such as separating belligerents, maintaining
ceasefires and controlling airspace with new tasks such as protecting safe areas
or capturing suspects for international crimes.” The latter category of new tasks
assigns peacekeepers also with policing tasks, which are deemed to decrease the
propensity of people to leave and become refugees.® If cosmopolitan
peacekeeping dominates prospective humanitarian interventions, it is going to be
another power mechanism producing homo sacers as outlaws in a different spatial
domain. Arguing it is the same political mechanism enabling Hitler’s
concentration camps and homo sacers in Western democratic states, Agamben
hints at the miscellaneous ways of exclusion and surveillance that one can
observe in urban zones of exception based on ethnicity or income,8! irregular
migrants,$? or prisoners in Guantanamo.$? While failing in many instances to
protect the bare life of civilians, peacekeepers will soon begin keeping the
civilians under surveillance to ensure theitr homo sacer status.

Supplementing the humanitarian mission with new tasks and resources is a
continuation of Posen’s point that “as long as real military power corresponding
to the delicate nature of the conflict and willingness is on the scene to protect
the vulnerable civilian population, the entry of the assailant to the safe area will
not be likely”.8* However, the fact that the “assailant” does not always belong to
the belligerent parties is an indication of the civilians remaining in an obscure
zone excluded from the ordinary legal protections of political societies. Evidence
shows that the practice in the field actualizes the unthinkable and unforeseeable:
UN soldiers in Mozambique recruited children into prostitution;5 peacekeepers
belonging to both ECOMOG and the United Nations Mission in Sierra Leone
(UNAMSIL) sexually exploited women and solicited child prostitutes as well as
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raped children on several occasions;% and relief workers and peacekeepers in
Guinea, Liberia, and Sierra Leone sexually exploited women and gitls in refugee
camps.8” This does not represent an exhaustive list of crimes conducted by
international peacekeeping mission personnel, but exemplify the vulnerability of
people seeking for protection and support even when they are under the auspices
of peacekeepers. Though there are states initiating prosecution processes for
their citizens accused of such violations, it is in the end the sovereign power who
decides who and when to prosecute just like the decision on who to kill.

In addition, safe areas hardly prevent internally displaced persons, or
irregular migration beyond the contended territory, especially when the
belligerents pursue ethnic cleansing policies. At the same time, safe areas might
lead to the refusal of the right to seek asylum,® and humanitarian organizations
and governments compromise the freedom of asylum for various reasons.®
Putting the UN-backed interventions in perspective, Dubernet’s conclusion is
that such operations are designed particulatly to prevent civilians from escaping
the conflict zones.”” Whether established within or beyond the country of
contlict, safe areas may bring temporary and even false safety rendering the
civilians visible and, therefore vulnerable as easy targets. The tragedy in Bosnia,
for example, came under the auspices of the UN mission when UN soldiers with
special night vision equipment were able to detect any movement in and through
the safe areas. Once an escapee was identified, a manhunt was initiated with a
spotlight shining on the former, which then allowed Serb snipers to see their
targets.”! The vulnerability problem also leads to refugee flows that generate
return and repatriation challenges in the post-conflict stage. Returning in “safety”
and “dignity”, to use the UNHCR terminology, includes legal safety next to
material and physical safety. In cases where physical and material safety is
ensured, displaced people might endure persecution or discrimination upon
return. Kosovo Albanians, for example, had to return in mass numbers despite
knowing that the conditions upon their return would bring next to nothing in the
form of safety and security.??
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International humanitarian assistance also carries the potential risk of
bolstering conflicting parties in the case that access to and control of aid
resources fall into their hands. The benefits of controlling and/or allocating
humanitarian aid as mentioned here should not be taken exclusively to be of a
material character. The intertwined nature of the Syrian government’s
sovereignty claims and cooperation with international organizations stands as
only one of the recent examples of such benefits.”? The most recent debates on
a civilian-run safe zone that would allow further evacuations in Afghanistan and
the contradictory nature of prospective collaboration with Taliban® is yet
another example of the unwillingness as well as incompetency of the
international community in situations of humanitarian catastrophes for which
some of its members have direct responsibility.

Conclusion

Safe area theory and practice naturally imply political aspects. Rendering
humanitarian action to create safe areas as an initiative that is or ought to be
apolitical is a drawback that restrict, if not totally eliminate, competing concerns
and interests of different individuals and groups. Thus, the failure to protect
civilians in designated safe areas is more a result of its depoliticization than
politicization. In other words, a political confrontation is the primary way of
reversing the already political deficiencies of safe area practices. Such political
confrontations should address the versatile nature of insecurities of various
actors with competing concerns and interests. For instance, public or private
sector actors, civilians with different gender and sexual identities, age groups, or
disabilities are exposed to different types of violence both during and in the
aftermath of a conflict. Given the extreme vulnerability of civilians within
confined areas, it has to be admitted that partial engagement is equally hazardous
as complete inertia on behalf of the international community.
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Abstract

This study focuses on the diplomatic responses of Turkey to the power struggles
on the Eastern Mediterranean during the interwar period. After the Lausanne
Treaty in 1923, Turkey had to tackle with the unsettled territorial border questions
with the Great Powers. Specifically, the Mousul dispute with Britain and Alexandria
dispute with France have long been discussed. However, the maritime border
questions in the same period have not attracted much scholarly attention. Taking
into account the delicate balances on the Aegean Sea and its significance for the
Eastern Mediterranean politics in the interwar petriod, this study analyzes the
diplomatic responses of Turkey to this issue. Two major ‘soft tension’ cases on the
Aegean are examined in depth in reference to the historical sources, namely the
Meis Island (Castellorizo) tension with Italy and Samos incident with Britain. These
cases are elucidated in the framework of the “soft tension” notion, which is
introduced to the literature as a new analyical instrument. The Turkish diplomatic
attitude in regard to these maritime tensions is described in reference to a position
which is called “defensive proactivity”. It is argued that managing these soft
tensions with the Great Powers during the critical atmosphere of the interwar era
contributed to the diplomatic competences of Turkey as one of the new actors of
the international order. So that it was able to follow a more competent strategy
during the Second World War.
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Dogu Akdeniz’de ‘Yumusak Gerilimler’ ve
Tiirk Diplomasisine Yansimalari:
1920 ve 1930’larda Meis ve Samos Adas1 Vakalar1

Ozet

Bu calisma Tirkiye’nin Tki Savas arast dénemde Dogu Akdenziz’deki iktidar
miicadelelerine verdigi diplamatik yanitlara odaklanmaktadir. 1923 Lozan
Antlasmasindan sonra, Tikiye Biytk Guglerle ¢éziilemeyen kara sinitlart sorunuyla
ugrasmak durumunda kalmistir. Ozellikle Ingiltere’yle olan Musul sorunu ve
Fransa’yla olan Hatay sorunu uzunca tartisilmistir. Ancak ayni donemdeki deniz
sinirt meseleleri akademik diizlemde pek tartistimamustir. Ege Denizi’ndeki hassas
dengeleri ve bunun Tki Savas arast dénemde Dogu Akdeniz politikast acisindan
6nemini dikkate alan bu ¢alisma, Turkiye’nin bu meseleye diplomatik yanitlarini
analiz etmektedir. Ttalya ile Meis (Castellorizo) ve Ingiltere’yle Samos vakalart olmak
tzere Ege’de iki 6nemli ‘yumusak gerilim’ vakasi tarihi kaynaklara referansla
derinlemesine incelenmistir. Bu vakalar literatire yeni bir analitik kavram olarak
sunulan ‘yumusak gerilim’ kavramt ¢ercevesinde izah edilmistir. Ttrk diplmasisinin
bu karasulart gerilimleri karsisindaki tavri ‘savunmaci etkinlik’ kavrami tzerinden
tanimlanmistir. Tki Savas arast dénemin kritik atmosferinde Biyiik Giiglerle bu
‘yumusak gerilimleri’ yénetmenin, uluslararast diizenin yeni aktorlerinden biri olarak
Tiirkiye’nin diplomatik kapasitesini gelistirmesine ve béylece Tkinci Diinya Savagt
stirecinde daha yetkin bir strateji izleyebilmesine olanak sagladigi 6ne striilmektedir.

Anahtar Kelimeler

Dogu Akdeniz, Ege, Tirk diplomasisi, yamusak gerilim, iki savag arast dénem.

1. Introduction

Profound reflections on the notion of power in diplomacy leads to the

suggestion of more elaborate and sophisticated concepts as alternative analytical
instruments. The role of postmodern literature on power is undeniable in these
new openings.! The “soft tension” concept is introduced here as a specific means
of power exertion, by which the conflicting parties test one another to decide on
whether to maintain, regenerate or violate the status-quo. These tensions usually
take the form of military show offs between the conflicting parties or harsh
debates touching upon the achilles’ heels of the adversary. In this sense, soft
tensions can be regarded as one of the most common cases of international

1

Jan Selby, “Engaging Foucault: Discourse, liberal governance and the limits of Foucauldian

IR”, International Relations, Vol. 21, No. 3 (September-October 2007), pp. 324-345.
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diplomacy. The history of international relations is deplete with these kinds of
soft tensions. However, these soft tensions are usually taken in isolation and
discussed in reference to the peculiar dynamics of the bilateral or multilateral
conflict at hand. Alternatively, it is suggested here that general conceptual
references of the soft tensions should also be worked out as an independent
analytical unit in itself. In other words, diplomatic significance of the soft
tensions is still a hanging question on the analytical level. In that sense, this study
has a dual purpose; to introduce the concept of “soft tension” to the diplomacy
literature to conceptualize the way how states manage the most delicate conflicts
and to examine the way how the newly established Turkish Republic responded
these tensions during the interwar period.

Although the soft tensions can be easily recognized, they can not be
conceptually framed so easily. A number of factors can be put forward as the
reasons behind this conceptual elusiveness. First, it should be admitted that the
motives behind each soft tension are so unique that it is hard to make
generalizations. Second, soft tensions are usually taken into account when legal
or institutional forms of conflict resolution intervene or it turns to close combat
by further escalation. Otherwise, they are regarded as temporary fluctuations of
international relations. For this reason, they are usually excluded from conceptual
analysis. They are not treated as a diplomatical analysis unit in themselves.
However, this study suggests that irrespective of the descriptive story behind the
contlict at hand, soft tensions function as influential policy instruments in
themselves. As a destabilizing force, soft tension provides a ground for the
parties to make a decision on the maintenance, regeneration or violation of
status-quo in bilateral or multilateral relations.

Border conflicts constitute the usual cause of soft tensions between the
states. Therefore, the border questions, especially the maritime border conflicts
constitute the main area of this study. As observed in current international
politics, delimitation question on the Eastern Mediterranean gave way to a seties
of soft tensions, where the parties explicity display their military strength against
the other party or parties as a thinly-veiled threat.2 Similar kinds of soft tensions
arise in regard to the airspaces as well. These kinds of soft tensions occur when
one or the other party flies over a contested zone of airspace. Especially, the dog
fights between the neighbouring states is the most explicit example of these kinds
of tensions. Weigand’s qualitative work reveals that the avarage duration of
territorial disputes in the world is fifty three years and their endurance prolonged

2 Eric R. Eissler and Gozde Arasil, “Maritime Boundary Delimitation in the Eastern
Mediterranean: A New Conflict between Cyprus, Turkey, Greece and Israel?”, The RUSI
Journal, Vol. 159, No. 2, (May 2014), pp. 74-80.
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due to several unresolution positions adopted by the states.> This quantitative
data indicate two facts about the soft tensions in general. First, following a
recurrent pattern, most soft tensions are strectched over a long-time period.
Second, soft tensions do not necessarily give way to close combat, if the parties
take an unresolution position. This unresoulution alternative demonstrates that
the diplomatic inactivities of the conflicting parties are as meaningful as their
activities. However, interpeting this unresolution position requires a more
complex analysis. Literally speaking, such an analytical endeavour means to read
between the lines in the absence of the retalliation actions between the parties to
comment on. If the parties take this unresolution position, the soft tension
usually inflames the public agenda, the matter is discussed on the media for a
while and forgotten until another inflamation in a recurrent pattern. The
conflicting parties may not even take formal diplomatic initiaves like diplomatic
notes, ultimatums or negotiations. If the parties take such a stance, soft tensions
can serve well for the maintenance of status-quo, though it may sound like a
paradoxial statement.

The kind of soft tensions described here refers neither to a state of inertia
nor to a serious military action in the form of close combat but a policy of
temporary escalation to see what to do about the existing status-quo. By these
tensions, the parties can see the new chalanges or opportunities in the contested
area. These soft tensions can be artifically created or perpetuated on the military
field or in other fields as well. Or sometimes they can genuinely spark off strong
reactions and escalate the conflict. In any case, these soft tensions can be
evaluated as special diplomatic moves by which the conflicting parties
exprerience their own limits and that of the adversary. So that they can
understand how far they can proceed to change the status-quo for their
advantage or where they should retreat taking into account certain restraining
factors. Indeed, these back and forth movements of the parties in a tension or in
a serie of tensions provide a venue for the parties to renegotiate their positions
in regard to the status-quo. So that the diplomatic parties can make a decision
about what to do with the existing balances. They can maintain the balances, or
status-quo in other other word, by retreating to their original position after the
temporary escalation. Alternatively, they can change the balances and regenerate
the status-quo in a different form. Or, they further escalete the tension and
transform the situation into a close combat. The below table is a conscience
account of the soft tension as an analytical category.

3 Krista E. Wiegand, Enduring Territorial Disputes: Strategies of bargaining, coercive diplomacy, and
settlement, Georgia, University of Georgia Press, 2011, 86.

4 Bahar Rumelili, “Liminality and Perpetuation of Conflicts: Turkish-Greek relations in the
context of community-building by the EU”, Exrgpean Journal of International Relations, Vol. 9, No.
2, (June 2003), pp. 213-248.
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Table 1. Soft Tensions According to their Frequency, Course, Resolution and
Diplomatic Outcomes

. . Potential
Potential Resolution . .
Frequency . Diplomatic
Courses Alternatives
Outcomes
. . Maintenance
Unresolution, Formal Diplomacy, § anee,
Recurrent Soft . Regeneration,
Tension Escalation, Legal Agreement, Violation of
Close Combat Public Discussions
Status-quo
. . Maintenan
Unresolution, Formal Diplomacy, alhtenarce,
One off Soft . ’ Regeneration,
Tension Ecalation, Legal Agreement, Violation of
Close Combat Public Discussions
Status-quo

Parallel to this analytical framework, this study examines two soft tension
cases in which Turkey was a party. One is the Meis Island tension with Italy and
the other one is the Samos Island incident with Britain. While the Meis case is an
example of a recurrent soft tension fixed by a legal agreement, Samos case is a
one off tension that was resolved by formal diplomatic meetings. Both cases
enabled the engaged parties to renegotiate their bilateral relations and to revise
their position in regard to the regional politics.

1. The Meis Island Tension with Italy

The question of Aegean Islands was settled by the 1923 Lausanne Treaty
signed to conclude the First World War betwen Turkey and the Great Powers
along with Greece. According to the Lausanne Treaty, the Eastern Aegean
Islands were left to Greece, the Dodecanesse Islands were left to Italy and Turkey
got the Islands geogprahically affiliated with the Straits, namely Imros
(Gokeeada), Thenedos (Bozcada) and Neandros (Tavsan Adalart).> According to
this Settlement, Meis Island came under Italian rule along with the Dodecanese
Islands. This settement put Turkey into a constant alert position in regard to the
Aegean Islands because of their geographical proxmity to the Anatolian shores.
Therefore, the young Repulican regime in Turkey took extra measures to
maintain national security after the Lausanne Treaty. Although the demilitarized
status of the Aegean Islands was fixed theoretically in the Lausanne Treaty in
1923, the security concerns continued in practice. Especially, the militarization
of the Dodecanes by the revisionist Italy and the common military drills of

5 Hiseyin Pazarci, Dogn Ege Adalarinn Askerden Arindurilnng Statiisii, Ankara, Ankara Universitesi
Basin-Yayin Yiksekokulu, 1986, 7-9.
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Greece and Britain on the Eastern Aegean Islands drew the attention of Turkish
Government to these Islands.

The Turkish Delegation in Lausanne had tried hard to obtain especially the
Meis Island, because of its strategic position. The Head of Italian delegation Mr.
Montagna assured Ismet Pasha, the head of the Turkish delegation, that they
would not pose any threat to Turkey from this Island. After long disccussions,
Ismet Pasha concluded that this Island was one of the natural extensions of
Anatolia, however they gave up their sovereign rights on this Island for the sake
of peace in the world.6 Tsmet Pasha was well aware of the strategic position of
the Aegean Islands. Different sorts of struggles for these Islands by the Great
Powers during the interwar period proved Ismet Pasha right. The maintenance
of peace in the whole Eastern Meditarranean region was dependent on the
maintenance of balances among the Great Powers on these Islands. In fact, the
Lausanne settlement had established a system of balances between Britain and
Italy on the Aegean. In this conjucture, the newly established Turkish Republic
was searching ways to display its strenght and consolidate its own position, while
fine-tunning among the Great Powers at the same time.

It is observed that the early Republican regime made occasional appearances
on the Aegean, throughout the 1920s and 1930s to remind the Great Powers
about its existence as an equal and independent player in the regional politics.
Shortly after the conclusion of the Lausanne Treaty, Turkey claimed sovereignty
on the islets encirculating the Meis Island. Turkey argued that the status of the
islets were not decided by the Lausanne Treaty. For this reason, Turkish
authorities did not recognize the Italian sovereignty over the islets around Meis.
In addition, Turkish authorities reminded that the smuggling activities directed
from this Island to the Anatolia shores may lead to diplomatic tensions. The
smuggling activities between this Island and the Kayg district on the Anatolian
shores could hardly be prevented at that time.” However, the key concern of the
Turkish government was to be able take its guard against the Italian military
threat rather than preventing smuggling.

After the Lausanne Treaty, the Italian Delegate in the Lausanne Conference
Cesare Montagna was appointed to Ankara as the Italian Ambassador and the
mutual declarations of good will followed one another to improve the bilateral
relations. However, this sentiment did not last long. A famous Turkish journalist
Ahmet Emin (Yalman) wrote that “almost not a day goes without an incident

6 TFuat Ince, “Lozan Bars Antlasmast ve Ege Adalart,” Ankara Universitesi Tiirk Inkaldp Taribi
Enstitiisii Atatiirk Yolu Dergisi, Vol. 53, No. Special Issue on the Lausanne Treaty (2013), s. 120.

7 Hazal Papugcular, Tiirkiye ve Oniki Ada, Istanbul, Tirkiye Is Bankast Kiltir Yayinlari, 2019, s.
31.
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between Turkey and Italy to evoke mistunderstandings”.® On June 1, 1924
Turkish Press reported that Italy was deploying arms on the Rhodes Island. On
the other side, Italians believed that Turkey supported the rebels in Libya to
threaten Mussolini.? Therefore, the Aegean Islands question was extended to the
Eastern Mediterranean shorty after the Lausanne Treaty.

The following incidents exposed mutual distrust between the countries. On
the fall of 1923, Turkish administrators paid occasional visits to the Kas district,
which is very close to the Meis Island, in the company of military authorities for
a show of strenght. Furthermore, Turkish authorities reminded their citizens
shuttling between the Kas district and the islets around Meis to evacuate the
region because of the planned military operation. Then, Turkish flags were
planted on the contested islets. The people on those islets were ordered to leave
their places within fifteen days. Italian authorities replied in the same way and
they replaced the Turkish flags with their own flags. The shows of Italian and
Turkish flags on the islets and diplomatic notes followed one another until
1932.10 That means the Meis tension displayed a recurrent pattern according to
the above analytical categories. However, the escalation of these soft tensions
were prevented by resorting to the mutual “misunderstandings”. Nevertheless, it
does not mean that the question was resolved.

In 1926, during the Mousul crisis with Britain, Turkey was pressed hard on
the Aegean by Britain and Italy.!” The Meis question was further complicated
with the involvement of Britain. Since then, it was no longer an Aegean question
but concerned the whole Eastern Mediterranean region. Thus, the Aegean
Islands question was transformed into an Hastern Meditteranean question. The
joint action and collaboration of Britain and Italy to press Turkey on the Aegean
did not last long. The dynamic equilibrium on the Aegean forced the parties to
revise their allegiances towards the end of the interwar period. The international
atmosphere started to change dramatically since the early 1930s. The soft
tensions on the small islets were replaced by more serious threats of Italy
manifesting its revisionist intentions leading to the Second World War. Despite
the fact, Italy and Turkey managed to resolve the Meis question by diplomatic
means.

8  Yeter Menges, “Ikinci Diinya Savasi’nda Mentese (Rodos, 12 Ada ve Meis) Adalar1”, Cagdas
Tiirkiye Taribi Arastirmalar: Dergisi, Jonrnal of Modern Turkish History Studies, Vol. 34, No.17
(Spring 2017), p. 289.

9 Mevliit Celebi, “Atatiirk Dénemi ve Sonrasinda Tiirkiye-Italya Iliskilerini Etkileyen Faktérler”,
Atatiirk Arastirma Merkezi Dergisi, Vol. 31, No. 91 (November 2015): 105-106.

10 Papuccular, Tiirkiye ve Oniki Ada, pp. 40-41.

11 Dilek Barlas, “Friends or Foes? Diplomatic Relations between Italy and Turkey, 1923-367,
International Journal of Middle East Studies, Vol. 36, No. 2 (May 2004), pp. 235-36.
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The two states decided to establish a Territorial Waters Commission to
resolve the Meis tension. The parties signed a Protocol in 1932. According to
this Protocol, Turkey obtained one of the islets close to the Bodrum bay, namely
the Kara Ada.'? Consequently, the diplomatic negotiations yielded a legal solution
to these recurrent soft tensions on the Meis Islands. However, this resolution
was not an indication of Italy’s retreat from the Aegean. Because, a year after in
1933 Italy seized power on the Cyclades Islands under the sovereignty of
Greece.’® According to the Fascist plans, Cyclades and Sporades were to be
included among Italy’s Agean possessions.!* It seems that Italy turned to Greece
for Aegean domination after testing Turkey.

The Meis problem was not the only soft tension that Turkey had to manage
during the interwar years. As was noted before, the international order faced
more menaces in the 1930s. The new world order atmosphere of the 1920s was
replaced with serious threats jeopardizing the world peace. In this conjuncture,
Turkey had to deal with another soft tension with Britain this time. The below
section analyzes the Samos incident that took place in 1934.

2. The Samos Island Tension with Britain

Samos is one of the Eastern Aegean Islands encirculated by Chios, Patmos
and Dodecanese. During the Ottoman rule, the Islanders shuttled between the
Island and the Western Anatolia shores, especially for trade. The Island was
captured by Greece at the start of the Balkan Wars.!5 Since then, the status of the
Island turned to a matter of international contest along with the other Aegean
Islands. In the Ottoman period Samos was known for the smuggling activities
and pirate operations, which turned to an international matter from time to
time.'¢ In addition, the Island was located on a militarily strategic position.!” The
proximity of the Island to the Anatolian shores gave way to long discussions
during the Lausanne Conference in 1922-23. According to the Lausanne
settlement, Samos Island was left to Greece in a demilitarized status along with
the other Eastern Aegean Islands. However, after the conclusion of the Treaty

12 TIsmail, Soysal, Tirkiye'nin Ulnslararas: Siyasal Antlagmalars (1920-1945), Ankara, Tirk Tarih
Kurumu Yayinlart, 1989, 340-343.

13 Papugcular, Tiirkiye ve Oniki Adalar, p. 97.

14 Davide Rodogno, Fascism's European Empire: Italian Occupation during the Second World War,
Cambridge, Cambridge University Press, 20006, p. 85.

15 Ekrem Erozan, Tarihi Ege Adalarmdan Kibrss, Girit, Sisam, Rodos, Sakz, Midilli Tariblers, Tzmir,
Kardesler, 1949, pp. 1-8.

16 Nikos Vafeas, “Banditry and Separatism in the Greek Island of Samos (1914-1925)”, Chronica
Mundi, Vol. 11, No.1, (2016): 171-197.

17 Charles W. Koburger, Wine-Dark, Blood Red Sea: Naval Warfare in the Aegean, 1941-1946,
London, Praeger Publishers, 1999, p. 3.
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Turkish intelligence services gathered several information about the armament
attempts of Greece and the actvities of the British Navy around these Islands.!
The activities of the British Navy on the Aegean Islands during the Mousul
conflict between Turkey was also mentioned in the British Navy reports.!” That
means the Aegean question of Turkey was not limited to the Dodecanese, but
the situation of the Eastern Aegean Islands formally belong to Greece but
patronized by Britain was also problematic. The Samos incident in 1934, during
which the British battleships displayed a military show against Turkey expose the
Eastern Aegean Islands question in the most explicit way.

The Samos incident took place between British navy forces and Turkish
coastal guards on 14 July 1934. A British Navy officer was killed and another one
was wounded as a result of the Turkish coastal forces firing at the British navy
officiers who illegally tried to step on to the Kusadas: district of Turkey despite
the official warnings of the coast guards.

According to the official report of the British Mediterranean Fleet:

On 14 July Turkish patrols fired on a small skiff carrying three British naval
officers from the cruiser Devonshire. The ship was on a visit to the Greek
Island of Samos, close to the Turkish coast. A Surgeon-Lieutenant was killed
and another officer wounded. The Turks claimed the man had been regarded
as smugglers and in an apparent misunderstanding over the meaning of signals
had refused to stop. The British Government eventually decided to accept the
Turkish ‘expression of regret’ over the ‘genuine misunderstanding.” Although
the body was never recovered, on 21 July a memorial service was held at sea
with Queen Elizabeth, London and Devonshire as well as a Turkish destroyer
taking part. The Turkish Government offered a compassionate grant of 2000
stetling to the next of kin.20

Ankara was also alarmed by this incident. At first, a telegraph traffic started
between Ankara and the local administration of the Kusadass, the districted from
where the British officers were shot. Two days after the incident on 16 July, the
local administrator, Kaimakam, of Kusadasi, Dilaver Bey, sent a telegraph to
Ankara noting that a British battleship was approaching to their port and he
asked what to do. The Prime Minister Ismet Inéni replied that not the
Kaimakam but the port officer should welcome them. Inénii insisted on the idea
that if the British authorities want to see the Kaimakam, they should visit him in

18 Papuggular, Tiirkiye ve Oniki Ada, p. 54.

19 Paul Halpern, The Mediterranean Fleet, 1919—1929, New York; London, Routledge, 2016, pp.
481-83.

20 Halpern, The Mediterranean Fleet, p. 9.
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his office. It is understood from this reply of Inénii that the Turkish party
rejected a condescend visit to the British authorities as a diplomatic gesture.

Then the two British military officers visited the Kazzmakam in his office. The
officers forwarded the messages of their government. Nevertheless, the officers
addressed to the Ottoman government, instead of the Republic of Turkey. Upon
this major diplomatic mistake, the Kazmakam reacted and corrected them saying
that he was an administrator of Turkish Republic, not the Ottoman Empire. This
deliberate or undeliberate diplomatic address did not facilitate the dialogue of
course. Then, the officers declared the ultimatums of the British government: 1.
A written guarantee that the Turkish side will not fire at the British boats, which
will sail on Turkish shores to search for the dead body of the deceased British
officer. 2. Apologizing from the British flag and paying indemnity for the family
of the deceased British officet. 3. Turkish soldier Musa, who is accused to kill the
British officer according to the investigations of the British authorities will be
suspended from his duty in the army and punished by the court. The British
authorities will be informed about the punishment. This ultimatums arrived at
Ankara soon. Then, the Turkish Foreign Minister Tevfik Riisti Aras sent a letter
to the Kaimakam to forward it to the British authorities there. In this letter, he
offered to accompany to the British boats to search for the dead body of the
British officer. He added that they started an investigation about the soldiers who
were engaged in this incident.?!

The President Mustafa Kemal Atatlirk was also informed about the incident.
He was paying a visit to Kzzzleahamanm, a district of Ankara, when the incident
occurred. He took the stage about the last point of the British ultimatums on the
punishment of the accused soldier. It is reported that upon the information about
the arrival of British battleships at Turkish shores in a threatening manner,
Atatlrk raised his voice in an equally threatening tone saying that; “We can wage
war with British Empire once more for our soldier Musa. He fulfilled his duty.”2?
However, as will be explained in detail in the below section, this reactionary tone
of Atatiirk did not find resonance on the Turkish newspapers. The political tone
of the British newspapers were equally temperate in general.

Although this escalating tension was appeased in a few days, the diplomatic
attitudes of the parties during this crisis deserves special attention. The first
diplomatic initiative was taken by the British side. The Turkish Ambassador in
London Ali Fethi Okyar was invited by the British Foreign Secretary immediately
after the incident. In addition, the British Ambassador in Ankara Percy Loraine
received an order from his government to meet with the Turkish Foreign
Minister to ask official information about the incident.

21 Halit Capin, “Kusadast Kanapice Koyu Olayi- 37, Takvin, Augustus 3, 2005.
22 Ali Ergiil, “Kanapice Koyu Olay1”, Kusadas: Yerel Tarih Dergisi, Special Edition (2008), p. 8.
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The matter was debated in the British Parliament as well. A member of the
House of Commons, Antruther Gray, asked the Secretary of State for Foreign
Affairs whether he could state the circumstances, under which a party of British
officers bathing off the island of Samos were fired on by Turkish soldiers and a
British officer killed. Sir John Simon, the Secretary of State for Foreign Affairs
replied:

I am not yet in a position to give much information beyond what has already
appeared in the notice which was issued yesterday by the Admiralty to the
Press. According to the reports received by the Admiralty, the boat in question
was a skiff belonging to His Majesty's Ship "Devonshire" which was lying off
the Greek island of Samos. The skiff had approached under sail to within 100
yards of the Turkish mainland when some 10 soldiers appeared and, according
to the reports received by the British naval authorities, waved the boat away.
The boat immediately went about, but the soldiers opened fire, killing
Surgeon-Lieutenant Robinson and slightly wounding Lieu tenant Maunsell in
the shoulder. Search is being continued for Surgeon-Licutenant Robinson's
body.?

The diplomatic attitude of the British Foreign Secretary was influential in
alleviating the tension in the British Parliament. Upon another question about
whether the boat was in the prohibited area or not Simon avoided replying this
question saying that he did not want to make statements, which might be
challenged later. He just noted that they were exchanging information with the
Turkish authorities. When the diplomatic authorities reached an agreement on
23 July 1934, he explained to the House of Commons that: “There is reason to
think that the signal was misunderstood; at any rate, when the skiff moved away
the Turkish guard repeatedly fired with the lamentable result that Surgeon-
Lieutenant Robinson was killed and fell into the water.””2*

However, it was not an easy task to appease the British Parliament and the
public. The Foreign Secretary faced with the incessant questions of the
parliamentarians for further explanation. From their point of view, it was not an
incident to be undermined at all. When the press reports about this incident are
checked, it is understood that the public opinion also took it as a grave incident
at first. When the news about the incident just arrived in Britain, it was carried to
the headlines of some newspapers as “Warships Gather at Samos”.? It is

23 British Parliament House of Commons Atchives, (HC) Deb 17 July 1934 vol 292 ¢¢.936-7936,
<https:/ /api.patliament.uk/historic-hansard/commons/1934/jul/ 17/ turkey-fiting-on-
british-naval-boat>, (accessed 21 December 2020)

24 HC Deb 23 July 1934 vol 292 cc1513-41513, <https://api.patliament.uk/historic-hansard/
commons/1934/jul/17/turkey-firing-on-british-naval-boat>, (accessed 21 December 2020)

25 Dundee Conrier, 18 July 1934.
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reported that British cruisers the London and the Queen Elisabeth hastened to
Samos.?0 Another newspaper asked from the headline, “Has Turkey Received an
Ultimatum?”?” However, the tone of the newspapers started to change a couple
of days later. The Evening Telegraph announced on 20 July 1934 that “The
Foreign Ministry communique states that there is no indication of malice on
either side concerning the Samos shooting incident. The two Governments have
reached a friendly decision.”?® A day after, the liberal oriented Northern Whig
newspaper reported on 21 July 1934 that “ The Samos Incident Settled”. The
newspaper pointed out to Turkey’s regret and underlined the misunderstanding
as the cause of the incident.?” The other newspapers followed a similar path and
featured the tragic story of the decesead British Surgeon-Lieutenant Robinson.
The news about the appearance of sharks on the sea where the death body of the
deceased Lieutenant was being searched jointly by the British and Turkish naval
sources took away the diplomatic sensitivities of the issue and turned it into a
tabloid style popular horror story for the readers.’! Nevertheless, it is observed
that the same local newspaper retained the critics as well. Or it can be considered
that the newspaper recounted the story by resorting to the unpopular “Turk”
image this time to create another popular story. The newspaper used a derogatory
language against Turks writing that “Samos shooting which is a form of Turkish
gesture causes error”.32

Then the question is how the same incident resonated in the Turkish public
opinion. An overview of the Turkish newspapers manifest that not all the
newspapers highlichted the Samos incident in their banner headlines. Some
Turkish newspapers reported the issue directly from the Reuters news agency,
which published the official speech of the British Foreign Secretary in the House
of Commons. These Turkish newspapers did not add any single word to the
Reuter’s news, neither an official declaration by the Turkish diplomatic sources
nor a commentary on the issue. They simply translated the Reuters’ news.?> Some
other Turkish newpapers giving the news from a column of the front page

26 Leeds Mercury, 17 July 1934.

27 Western Morning, 18 July 1934.

28 The Evening Telegraph, 20 July 1934.

29 Northern Whig, 21 July 1934.

30 Larne, “Death under Tragic Circumstances,”21 July 1934; Beffast News-Letter, ““The Samos
Tragedy,” 23 July 1934.

31 Aberdeen Press and Journal, 20 July 1934.

32 Leicester Evening Mail, 26 July 1934.

33 Akgam “Kusadast Hadisesi: Ingiliz Hariciye Nazirt Avam Kamarasinda Beyanatta Bulundu,”
(Kusadasi Incident: British Foreign Secretary Made a Statement in the House of Commons),
18 July 1934; Hakimiyet-i Milliye, “Miessef Sahil Hadisesi: Sir Con Saymen Hadise Hakkinda
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reported the official declaration of the Turkish government on the issue.3* A
couple of days later, the Turkish press took a stance similar to the one oberserved
in the British press in general. The “misunderstanding” was underlined by the
Turkish press as well, as the root cause of this tension between the countries.
Besides, some Turkish newspapers implied that the soldiers shooting the British
Lituenant was rigth because the British authorities should have known that
Samos Island laid at the heart of the smuggling activities.> However, Atatiirk’s
strong challange to the British government over the Turkish soldier Musa, which
was reported so many years later in reference to the the Kaimakam’s memoirs,
has not been found on the newspapers of the day. At least the most prominent
mainstream newspapers of the day searched so far does not reflect such a strong
challange to the British goverment. Otherwise, it might have been more difficult
to alleviate the tension.

The role of the British Ambassador was also influential in the resolution of
this conflict. Upon the Samos incident, the Turkish newspaper Cumhuriyet titled
the official visit of Loraine to the Turkish Ministry of Foreign Affairs as, “A
Frankly Meeting between the Turkish Foreign Affairs Minister and the British
Ambassador” .3 The attitudes of some influential agents like the Ambassador
Loraine played an important role in convincing the British public that the
negative attributions about the Turks are groundless.

However, it is understood that the Commander in Chief of the British Navy
did not share the same stance with the Foreign Secretary and the Ambassador in
this diplomatic tension. The Chief Commander of the Royal Navy, Fisher, had
been staying at a hotel in Cyprus when the incident took place. He gathered 2
battleships, 3 cruisers and 7 destroyers at Samos within 36 hours, believing that

34 Cumbnriyet, “Sisam’dan Sahillerimize Gelen Esrarengiz Sandal,” (The Mysterious Skiff Coming
to Our Shores from Samos), 16 July 1934; Son Posta, “Ege Kiytimizda Bir Hadise,” (An Incident
on Our Aegean Shore) 17 July 1934.

35 Son Posta, “Ingiliz Bahriyelisinin Miiessef Olimi: Misterek Bir Heyetin Tahkikat Yapmast
Muhtemeldir,” (Deplorable Death of British Naval Officer: Investing of a Joint Committee is
Expected) 19 July 1934; Halkm Sesi, “Londra Biiyitk Elcimiz Ingiltere Hitkiimetine Kusadast
Hadisesi Miinasebetile Hitkiimetimizin Tesstitlerini Bildirdi,” ( Our Ambassador in London
Expressed the Regret of Our Government about the Kusadast Incident) 17 July 1934; Milliyet,
“Kusadast Hadisesi: Ingiliz Hariciye Nazirt Diin Avam Kamarasinda Sorulan Suale Cevap
Verdi,” (Kusadast Incident: British Foreign Secretary Replied the Questions Yesterday in the
House of Commons), 18 July 1934; Cumburiyet, “Kusadast Civarindaki Hadise: Hariciye
Veklimizle Ingiliz Sefiri Arasinda Samimi Miilakat,” (The Incident around Kusadast: A Sincere
Meeting between Our Foreign Minister and the British Ambassador) 18 July 1934; Tiirk Sizii,
“Dilburun Hadisesi Dost¢a Hallediliyor,” (Dilburun Incident is being Resolved Friendly) 20
July 1934.

36 Cumburivet, “Kusadast Civarindaki Hadise: Hariciye Veklimizle Ingiliz Sefiri Arasinda Samimi
Miilakat,” (The Incident around Kusadast: A Sincere Meeting between Our Minister and the
British Ambassador) 18 July 1934.
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a show of force would be appropriate. Nevertheless, it is understood that he was
stopped by the British Foreign Secretary. Although Fischer finally reached the
point that “there must be higher considerations to be advanced by the Foreign
Office,” the cleavage between the British Navy and the foreign policy was
explicit.

From the point of Fischer, the Samos affair was not the only case where the
British Royal Navy fell to loggerheads with the Turkish government. Fischer took
a more reactive position in the Samos affair, mainly because of another maritime
tension with Turkey in 1929. When commenting on the Samos affair, he referred
to this matter as an indication of the Turkish uncompromising attitude. He
mentioned the Turkish reluctance to return to the call made by the British
Mediterranean Fleet in 1929. He had cabled to the Foreign Secretary: “I
personally deprecate any visits, however brief to Constantinople.” In addition,
Rear Admiral Thurn reported that except for the initial exchange of calls with
the [7a/i and the General Commanding, the Turkish authorities entirely ignored
the presence of London and that was ‘so contrary to the welcome invariably
extended by other countries that they visited. The Admiral wrote that he had felt
that they had been an embarrassment to the Turks, because they had not
welcomed their presence.?

The discord between the Royal Navy and the Turkish government went on
after the Samos affair. On November 1934, Fischer was once more annoyed by
the Turkish refusal to permit HMS Frobisher to visit Khelia Port (Dardanelles)
and Imbros.? The Royal Navy was the direct witness of the series of smaller scale
soft tensions with Turkey on the Aegean that was ongoing since the 1920s.
Therefore, Fischer was tended to evaluate the Samos incident an escalated
version of a series of soft tensions ongoing since 1920s. However, Fischer’s
previous concerns were not taken seriously by the Foreign Office. Therefore, the
Samos incident was a one-off soft tension upon which they felt the need to take
some diplomatic initiatives. The previous discontents of the Chief Commander
of the Navy might have been undermined by the Foreign Office. Because, the
British Foreign Ministry had greater concerns in mind and did not mind these
small maritime tensions so much. Especially, at a time when the war horns were
blowing once more to ruin the First World War settlement, the British foreign
policy was tackling greater problems on the Aegean, such as the revisionist Italy.
The Great Power rivalry on the region generated delicate balances. Then the
question is how the Turkish diplomacy responded to this rivalry and made
presence in the region.

37 Anthony Clayton, The British Empire as a Superpower, London, MacMillan Press, 19806, p. 447.
38 Halpern, The Mediterranean Fleet, p. 7.
39 Halpern, The Mediterranean Fleet, p. 8.
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3. Eastern Mediterranean Struggle and the Turkey’s Regional Role

As the variety of soft tensions during the 1920s and 1930s manifest, Turkey
was always in an alarmed position against its neighbors on the Aegean.
Nevertheless, the responses of Turkey to the actual or perceptional threats
coming from the Aegean demonstrates that it was not taking an all-defensive
stance against these threats but sometimes took a proactive position as the Meis
case obviously manifests. The diplomatic actions taken by Turkey on the Aegean
in the inter- war period does not only indicate that it simply aimed at protecting
its own waters but they also imply that the nascent Turkish Republic was trying
to consolidate its position in regard to the regional politics.

The soft tensions on the Aegean is formulated in this study as a preliminary
stage of the Eastern Mediterranean struggle. That means the Great Powers tested
one another on the Aegean at first. As was mentioned before, the British-Italian
cooperation on the Aegean did not last long. As the revisionist Italy made
territorial claims elsewhere, Britain followed an appeasment policy at first.
However, after the Abyssinia affair Britain changed its policy towards Italy. Upon
the Italian assaults on the Abyssinia, Britain realized that it must have a base on
the Hastern Mediterranean comparable to the Italian one on Leros.*® Then
Britain returned to the Aegean with a greater force. Another reason why Italy
made greater advances on the Aegean was the fact that the British Royal Navy
was preoccupied with the Far Eastern affairs at that period.*! As part of its
Aegean strategy, Britain made a show off by a military drill with Greece on the
Samos Island in 1934. Then the British Royal Navy collaborated with Turkey in
another military drill on the Dodecanese in 1935.#2 Thus, a rapprochement
started between Turkey and Britain a year after the Samos tension because of the
greater regional threats.

Both the Meis and the Samos cases provided opportunities for the engaged
parties to test one another and renegotiate their positions in the larger context of
the regional politics. To start with the Meis case, it can be argued the final
resolution by a protocol after the recurrent tensions directed Italy to the new
ventures on the Aegean. As was noted eatlier, Italy turned to Greece after testing
Turkey for the Aegean domination by seizing power on the Cyclades; however,
it clashed there with Britain. The British-Italy rivalry on the Aegean took a serious
turn in 1934, at the time when the Samos incident broke out. At that time, Italy

40 Panagiotis Gartzonikas, “Amphibious and Special Operations in the Aegean Sea 1943-1945:
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was preparing for the seizure of Abyssinia and Mussolini openly talked about the
“parasitical” presence of Britain on the Mediterranean.®® Thus, it became
unavoidable for all the parties to revise their position and alliences on the Eastern
Mediterranean. Moreover, it can be argued that the resolution of the Samos
tension between Britain and Turkey might have been faciliated by the rising
Italian threats. In any case, Turkey managed to take diplomatic advantage out of
these soft tensions and consolidated its position on the Aegean and affected the
Eastern Mediterranean policy at large.

The kind of soft tensions analyzed in this study provided Turkey
opportunities to renegotiate its role in the regional politics. Both Meis and Samos
cases changed the delicate balances not only on the Aegean but also on the larger
Eastern Mediterranean region along with the other developments on the
international arena. The Protocol signed in 1932 between Italy and Turkey to
limit the territorial waters around the Meis Island implied a concession from Italy,
since Kara Adawas ceded to Turkey. The Protocol did not remain in isolation on
the face of the contrary developments,* but signified a turning point both for
the bilateral relations and the Eastern Mediterranean balances. Since the mid-
1920s Italy was following a policy to win Turkey on its own side for its ambitions
on the Near East and the Fastern Mediterranean. The Turkish-Italian Treaty of
Friendship and Neutrality signed in 1928 was the first serious outcome of this
policy.#> The Italian concession under the 1932 Protocol can be seen in the same
line as part of the same strategy. Nevertheless, these developments do not mean
that Italy renounced its ambitions on the Aegean and the Eastern Mediterranean
but only changed track. The Italian landing on the Greek Cyclades in 1933, a year
after signing the Protocol with Turkey manifested that Italy revised its plans and
changed its path for Aegean domination. In addition, the Cyclades attack by Italy
was an open challenged to Britain as well on the Aegean and on the larger Eastern
Mediterranean area also. Upon this attack, Britain needed to revise its approach
to Italy and reminded that it should have a military force comparable to Italian
military base on the Leros Island to be able to control the Aegean and the Eastern
Mediterranean waters as well. If Turkey had not averted the Italian threat on its
territorial waters, the course of the regional politics could have followed a
different path.

Although Turkey could change the course of events on the Aegean for its
own advantage, Italy found new ways to be able to continue to control Turkey
from another strategic location, which was Thrace. When the recurrent soft

43 Robert Mallett, Mussolini and the Origins of the Second World War, 1933-1940, London, Palgrave
Macmillan, 2003, p. 35.

44 Yicel Gugld, “Fascist Italy’s Mare Nostrum Policy and Turkey”, Beleten, Vol. 63, No. 238
(December 1999), p. 813.

45 Celebi, Atatiirk Dinemi, p. 107.
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tensions with Turkey on the Aegean did not produce the expected results for
Italy, it turned to threaten the territorial borders this time. Although there are
arguments alleging that Turkey responded to the “perceived” threats from Italy
somehow in an extremely anxious mood,* there are also accounts underlying
that Turkey took the Italian threat as a mere bluff.#” Nevertheless, these social
psychology oriented evaluations should not distract our attention from
diplomatic analysis, although the perceptions can sometimes replace the facts in
diplomacy and determine the course of actions.® It is true that Turkey was
alarmed by the threatening and instigating speeches of Mussolini in 1934,
although by way of inferences.* However, when the diplomatic results are
examined, it comes out that Turkish diplomacy could avert the Italian threat once
more by the Balkan Pact initiative this time. Italian newspapers harshly criticized
this new alliance on the Balkans.3 This Pact provided Turkey collaboration
opportunities in another region and consolidated its position in the international
order as a non-revisionist state. Moreover, as as Raphalides suggests Turkey took
a diplomatic adavantage out of raising Italian threats. The military menaces posed
by Italy on the Aegean since 1933 provided Turkey a ground to exert its presence
in the League of Nations and seek the revision of the Lausanne Treaty’s
provisions on the Straits for its own advantage. Due to the Italian threat, Turkey
could renegoitiate the Straits issue and successfully managed to changed the
status-quo for its own advantage and established its national sovereignty on the
Straits by the Montreux Convention.>!

Consequently, as the Italian revisionism was taking military forms, Turkey
was coming close to Britain. The Samos incident that occurred in 1934 at a very
critical point in time generated another significant influence on the Aegean and
Eastern Mediterranean balances at large. The resolution of the Samos tension in
a few days without further escalation was literally grounded on the mutual
misunderstandings. However, it is argued here that this soft tension reflected a
microcosm of the regional politics. The resolution of the Samos incident helped
to improve the bilateral relations between the countries as well. By way of this
soft tension, Turkey and Britain could revise their bilateral relations and
determine their position about the regional politics.
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Millman argues that until 1934, the role of Turkey was not taken so setiously
in Britain and viewed as an heir to the fallen Ottoman Empire. Their concern
about Turkey was mainly concentrated on the repayment of the Ottoman debts,
the status of the stateless subjects of the Ottoman Empire like the Armenians
and Assyrians and the property rights of the British subjects living and/or trading
in/with Turkey. However, among other things, it seems that the position of
Turkey in the British eyes started to change with the League of Nations
membership of Turkey. They noticed the significance of Turkey especially when
Turkey took side with Britain in the LN on the Abyssinia affair. However,
Millman underlines that the kind of relationship between Britain and Turkey was
just an alighment not an alliance yet.>?> That means the British-Turkish relations
were lingering between a kind of alignment and alliance, when the Samos incident
broke out, since the British authorities were not fully convinced about the
advantage of an alliance with Turkey.

Some circles in the British administration did not take the idea of alliance
with Turkey so serious and still prefered Italy to Turkey. A British Memorandum
dated 1936 noted that:

Our interest lie in a peaceful Mediterranean and this can only be achieved by
returning to a state of friendly relations with Italy. This should be our aim
even in the ecarliest steps we take to liquidate the Mediterranean
situation...The assistance we could expect from Greece, Turkey and
Yugoslavia is very small. These countries would give more than it receives.
The burden would fall upon the Forces, and we hope that all means will be
adopted to reduce the likelihood of wat and the petiod of tension.>?

However, as was noted before, some others in Britain had already turned to
Turkey and Greece to prevent the Italian aggression in the region. The joint
military drills with Greece and Turkey on the Aegean in 1934 and 1935 had
already displayed the official British policy about the regional alliances. The
rapprochement between Turkey and Britain had already started shortly before
the Samos incident and it would not be unsettled for a soft tension. The British
Ambassador in Ankara, Percy Loraine. Just a month before the Samos incident
on June 1934, he wrote to London:

The Gazi said he had the greatest esteem for England and that he wished for
friendship with England. Why could we not come closer together? Did
England attach no value to her (Turkey’s) friendship? He realized that to us
Turkey might not seem a very important factor. She was not a large country;

52 Brock Millman, I//-Made Alliance: Anglo-Turkish Relations, 1934-1940, Montreal; London, McGill-
Queen's Press, 1998, pp. 16-17.
53 Millman, III-Made Alliance, p. 15.
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nor rich, nor populous, nor strong, although she was determined to be strong
enough to defend her territory against any aggression...I feel rather keenly
that we are at a happy turning point in our relationship with Turkey and that
we only need to manage the position sympathetically and intelligently to make
it rather an important one; and that the snag of embarrassing or entangling
commitments, often present at such occasions is in this case rather
conspicuous by its absence.*

From an agent-centered diplomatic analysis perspective, the presence of an
ambassador like Loraine in the office during the Samos incident can be evaluated
as a facilitating factor for the resolution of the diplomatic tension between the
two countries. Loraine had established personal connections with Atatiitk and
other Turkish statesmen as soon as he arrived in Ankara as the British
ambassador. Loraine quickly became a prominent figure in Turkish political
circles and acted as a genuine arbiter of the Turkish-British relations. Based on
his acute observations, he realized the lack of Turkish trust towards Britain. He
emphasized in his letters the necessity of winning the hearts of Turks. For
instance, he noted the fact that Britain and France were the only Great Powers
who were not invited to the celebrations of the eleventh anniversary of the
Turkish Republic and tried to convince the Foreign Office to raise the British
profile in Turkey by these kinds of diplomatic gestures.’> Kemalist Turkey,
Loraine wrote, is anti-revisionist; is pro-League of Nations; is content with her
own frontiers; is hostile to splitting up of Powers into opposite camps or blocs;
is an advocate of international cooperation; works for the reduction of
international frictions.”’>

Loraine interpreted the position of Ankara in the Samos incident not as an
anti-British stand of the Government but as a xenophobia aiming at uprooting
all foreign influences in the political and economic life of the country.””
Consequently, the Samos incident helped Britain to develop a closer insight
about the new regime in Turkey. On the other side, the newly established regime
in Turkey could assert itself in the British politics and gained credit in the
international order as an anti-revisionist state, as was very well expressed by the
British Ambassador. Thus, Turkey and Britain could act together against the
Italian military threat on the Eastern Mediterranean as was demonstrated by the

54 Millman, I1I-Made Alliance, p. 15.

55 Seckin B. Giilmez, “Do Diplomats Matter in Foreign Policy? Sir Percy Loraine and the
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56 Nicholas Tamkin, Britain, Turkey and the Soviet Union, 1940—45: Strategy, Diplomacy and Intelligence
in the Eastern Mediterranean, New York; London, Palgrave MacMillan, 2009, p. 1.
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common military drill on the Aegean in 1935. That means the rapprochement
between the two countries could generate concrete outcomes.

These soft tensions helped Turkey to find its way and determine its alliances
in an international atmosphere where the states were somehow forced to decide
on their side for an approaching war. It is suggested that Turkey responded to
this delicate international atmosphere with a “defensive proactivity” strategy. As
flag planting quarrels during the Meis tensions indicate, Turkey did not hesitate
to take a proactive military stance to protect its territorial waters. That means
Turkey did not hold an all defensive position but also took proactive steps both
militarily and diplomatically. Especially, convincing the Great Powers for the
Montreux Convention shows the competence of Turkish diplomacy and
demonstrates how it could turn these soft tensions into national advantage.

As a result, Turkish diplomacy was professing by these soft tensions.
Indeed, Turkey’s defensive proactivity concerning these soft tensions can be
evaluated as a quest for asserting itself as a regional middle-power. “Turkey's
responses to these Mediterranean challenges were typical examples of a middle
powet's diplomacy: Ankara tried to mediate between the Great Powers and
sought multilateral solutions to the security challenges in the region.”58 Although
these soft tensions might have jeopardized the security of the country, it seems
that Turkey made use of these tensions as a venue to show a diplomatic presence
and to test its own limits vis a vis the other parties, while giving the same chance
to the other parties as well. Besides, different kinds of soft tensions proved
influential for Turkey to maintain the balances among the Great Powers. Thus,
these fine-tuning knowledge and experiences in the interwar period could be
transferred to the Second World War period.

Concluding Remarks

This study introduces “soft tension” notion as an analytical unit in itself.
The soft tensions are generally taken as the natural fluctuations of international
relations and excluded from diplomatic analysis. However, this study undetlines
that “soft tensions” matter. Because, they reflect a microcosm of the regional
politics. Therefore, the soft tensions can well be studied as a venue to analyze
regional politics. The history of international relations prove that soft tensions
operate especially when the balances are the most delicate. These tensions
provide opportunities for all the involved parties to renegotiate their roles in the
region and they decide by this way what to do about the existing status-quo. That

58 Nathalie Tocci, Meliha Benli Altunisik and Kemal Kirisci, “Turkey as a “Mediterranean
Power”, German Marshall Fund of the United States Report (2011), p. 63.
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means the soft tension concept is critical to understand how the status-quo or
critical balances ate maintained, regenerated or violated.

It is indicated that the soft tensions that Turkey faced on the Aegean during
the interwar period are overshadowed by the territorial disputes unsettled in the
Lausanne Treaty. This study reveals that Turkey was not only dealing with the
Great Powers on the field of territorial disputes but also on the maritime
disputes. As Ismet Pasha had also pointed out during the Lausanne Conference,
since Turkey left the Aegean Islands and Dodecanese for the sake of world peace,
it had to assume the difficult task of managing the balances on the region.

It is emphasized that the maritime disputes with Italy and Britain on the
Aegean were extended to the Eastern Mediterranean soon after the Lausanne
settlement and instigated rivalry among the Great Powers during the interwar
period. In this conjuncture, Turkey had to fine-tune among the Great Powers,
while protecting its borders and asserting itself in the international order as a
newly established regime. The Turkish diplomatic endevours in this framework
is examined in depth in reference to the two specific cases, namely the Meis and
Samos tensions. These cases reveal that Turkey followed a proactive defense
strategy concerning the Aegean and the Eastern Mediterranean questions and
changed the course of the regional politics by its resilience. Turkey managed to
transform these tensions into diplomatic achievements as was manifested by the
Montreux Convention.

These soft tension experiences helped to develop the competences of
Turkish diplomacy about handling the Great Power balances. Therefore, it can
be concluded that Turkish diplomacy transfered its interwar experiences to the
Second World War to position itself on a safe ground. In that sense, the interwar
soft tensions provied an influential testing ground for Turkey.
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Abstract

With the exploration of hydrocarbon reserves since the early 2000s, the Eastern
Mediterranean has become the focus of attention of global and regional actors.
Following the exploration of oil and gas resources, some littoral states signed
maritime delimitation agreements. However, due to the fact that the region is
geographically a narrow sea, the disputed maritime jurisdiction areas of the parties
caused several political problems. One important aspect of the political disputes in
the Eastern Mediterranean (Cyprus problem, Arab-Israeli conflict, etc) is related
with the undecided maritime jurisdiction areas in the region. This dispute is between
Greece, Turkey, Cyprus (North and South), Israel, Egypt, Libya, Syria, Lebanon
and the UK in the Eastern Mediterranean. This problem has become more
important with the offshore hydrocarbon explorations (oil and gas) carried out
around Cyprus. In this context, this article will analyse the delimitation of the
maritime areas in the region and the recent hydrocarbon exploration activities. It
will mostly focus on the Turkish view about the delimitation of maritime
jurisdiction areas in the Eastern Mediterranean in terms of principles of
international law of the sea.

Keywords

Cyprus problem, Eastern Mediterranean, maritime disputes, hydrocarbon reserves.

Kk

Assoc. Prof. Dr., Istanbul Technical University, Maritime Faculty, Department of Basic
Sciences, Research Division of Social Sciences, lkirval@hotmail.com, ORCID: 0000-0001-
8884-5427.

Asst. Prof. Dr., Ankara University, Faculty of Applied Sciences, Department of International
Trade and Logistics,ardaozkan83@hotmail.com, ORCID: 0000-0001-6369-0748.

Makale gelis tarihi : 04.11.2021

Makale kabul tarihi : 26.11.2021



86 The Turkish Yearbook of International Relations, Volume 52 (2021)

Dogu Akdeniz'de Deniz Yetki Alanlarinin Sinirlandirilmasi
Uyusmazhgi:
Hakkaniyet Ilkeletine Dayali Tiirk Tezi

Ozet

2000'li yillarin basindan itibaren hidrokarbon rezervlerinin kesfedilmesiyle Dogu
Akdeniz, kiiresel ve bélgesel aktorlerin ilgi odagt haline gelmistir. Petrol ve dogalgaz
kaynaklarinin kesfedilmesinin ardindan, bazt kiyt devletleri deniz sinirlandirma
anlasmalar1 imzalamustir. Ancak, bolgenin cografi olarak dar bir deniz olmast
nedeniyle taraflarin ihtilafli deniz yetki alanlart gesitli siyasi sorunlara neden
olmustur. Dogu Akdeniz’deki siyasi sorunlarin (Kibris sorunu, Arap-Israil ¢atismast,
vb.) énemli bir boyutu da Tiirkiye, Yunanistan, Kibris (GKRY ve KKTC), Israil,
Misir, Libya, Suriye, Lubnan ve Bitlesik Krallik’in Dogu Akdeniz’deki tartismali
deniz yetki alanlati ile ilgilidir. Bu husus Kibris Adast ¢evresinde actk deniz dogalgaz
ve petrol arama faaliyetleri nedeniyle daha da 6nemli bir hal almistir. Bu cercevede,
bu makale bolgedeki deniz alanlarmin smnirlandirilmasint ve son zamanlardaki
hidrokarbon arama faaliyetlerini analiz edecektir. Uluslararast deniz hukuku ilkeleri
acisindan Dogu Akdeniz’de deniz yetki alanlarinin sinirlandirtlmasinda daha cok
Turk tezi tizerinden bir degerlendirme yapilacaktir.

Anahtar Kelimeler

Kibris Sorunu, Dogu Akdeniz, deniz alani uyusmazliklari, hidrokarbon rezervleri.

Introduction

The Eastern Mediterranean has witnessed some conflicts between
numerous political actors throughout history. In particular, following the
exploration of hydrocarbon reserves since the early 2000s, the conflicting claims
of the littoral state on the maritime jurisdiction areas in this region has resulted
in a jurisdictional crisis. The issue of sharing maritime areas in conformity with
the equitable principles lies at the heart of the dispute. The FEastern
Mediterranean is an important region due to energy resources, not only in terms
of law of the sea for sharing, but also because it is located in a strategic position
that enables the transportation of hydrocarbon resources of the Middle East to
the Europe.! When we consider the international trade by maritime or land
transport, the basin, which acts as an intercontinental passageway and facilitates
transition to the most important trade routes of the world, and also overlooks to

1 S.V.Ediger, B. Devlen, and B. D. Mcdonald, “Levant’ta Biyiik Oyun: Dogu Akdeniz’in Enerji
Jeopolitigi”, Uluslararas: Iliskiler, 2012, Vol. 9, No. 33, p. 74.
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the Suez Canal in the south and the Strait of Gibraltar in the west, we may say
that it is a highly strategic atea. In particular, the exploration of amounts of
hydrocarbon reserves since the 2000s and the predictions that the amounts of
the reserves have increased in recent years turns the region into a geopolitical,
geostrategic and geoeconomic area where energy struggle is witnessed.

The Fastern Mediterranean has been a significant geopolitical region in
terms of the advantages created by its location from past to present. The region
also emerges as a geoeconomic area that influences political relations between
states and the struggles for dominance after the recently explored hydrocarbon
resources. In other words, the region, which has a geopolitical importance in the
historical process, has also gained a geoeconomic importance because of the
explored hydrocarbon resources. After these explorations, the states of the
region have started research and studies on the production and trade of
hydrocarbon resources, and thereby the region has become a geostrategic area.
Tensions arising from the conflicts between states regarding the sovereign rights
and the extraction of resources on both discovered and probable exploration
areas have also been reflected in interstate discourses. As a matter of fact, after
the exploration of hydrocarbon reserves, the struggle for maritime sovereignty
showed itself intensely and international groupings emerged with the effect of
various agreements. The parties to the disputes, which has legal concerns as well
as economic and political concerns, are all the states that have a coast on the
region.

The changing global and regional conjuncture after the Cold War has
increased the importance of the Fastern Mediterranean as a new strategic
interaction region. Among these interactions, the most prominent one today is
the claims of the littoral parties of the Eastern Mediterranean over the maritime
jurisdiction areas in the basin. In particular, the claims of Greece, Turkey, the
Greek Cypriot Administration of Southern Cyprus (GCASC), the Turkish
Republic of Northern Cyprus (TRNC) have been on the agenda since the early
2000s and have quickly become one of the main issues in the region in the last
decade. The reflections of this conflict directly affect the other states such as
Egypt, Isracl, Lebanon, Syria, Palestine and the UK. It also concerns the
economic and political interests of global actors such as the USA, Russia and the
EU. What makes this dispute regarding maritime jurisdiction areas in the region
so critical is the potential oil and gas reserves in the Eastern Mediterranean.? The
2,5 billion batrels of oil deposits and the 7 trillion cubic meters of natural gas
explored in the Exclusive Economic Zone (EEZ) of numerous littoral states in

2 B. Shaffer, “Eastern Mediterranean Energy: A Decade After The Major Discoveries”, Turkish
Poliey, 27 November 2018, <http://turkishpolicy.com/article/936/castern-mediterrancan-
energy-a-decade-after-the-major%Z20discoveries>, Accessed on 5 August 2021.
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the region, especially in Cyprus (Aphrodite, 2011), in Israel (Tamar, 2009;
Leviathan, 2010) and Egypt (Zohr, 2015) have led to revaluation of the
importance of the region.?

Italian energy company Eni announced that Egypt’s natural gas reserves in
the Zohr amount to approximately 850 billion cubic meters. Estimated figures
shows that there is 122 trillion cubic meters of oil and natural gas reserves in the
Eastern Mediterranean.* The littoral states with a high reserve share and market
advantage will have a significant gain. Although it is very clear that it is difficult
to reveal how much potential there is in the region without a full drilling, it is
estimated that there is an ample oil and natural gas reserve within the framework
of recent researches.> Attempts to establish dominance over the explored or
potentially seen hydrocarbon reserves lead to the emergence of new conflicts
between the states on the one hand and deepen the current problems on the
other hand. The global actors that do not have a coast in the region began to
closely follow the developments and maritime activities of the coastal states bring
great disagreements about sharing of the maritime jurisdiction areas. Actively
pursued foreign policy by directly or indirectly involved parties in the region leads
to conflict, particularly in energy policies.® Moreover, bilateral agreements on the
maritime areas, declared EEZs and military operations carried out lead to
conflicts between the littoral states.

Considering that Turkey will be the biggest consumer of the energy
resources in the region, it has a huge potential that will turn joint solutions to be
created in the maritime jurisdictions in the region to its advantage. Also, Turkey
may put the parties in the region in a competitive race for oil and natural gas sale
to its economy.” Yet, Turkey’s main problem in the Eastern Mediterranean is its
loneliness in regional energy cooperation. The developments have shown that
the rights of Turkey and the TRNC are ignored by a broad coalition in the region.
Especially the GCASC, Greece, Israel and Egypt want to isolate Turkey and the

3 Energy Information Administration, (EIA), “Overview of Oil and Natural Gas in the Eastern

Mediterrancan  Region”,  <https://www.cia.gov/beta/international /analysis_  includes/
regions_of_interest/Eastern_Mediterranean/castern-mediterranean.pdf>, Accessed on 5
August 2021.

4 ClJ. Schenk et al, Assessment of Undiscovered Oil and Gas Resources of the Levant Basin Province, Eastern
Mediterranean, U.S. Geological Survey Fact Sheet, 2010.

5 N. Hodgson, “Petroleum Systems of the Levant”, Spectrum Report, 2015,
<http://d8d673da5f0d55e3ea5a-6496b70fad 7e6663b590babbc0242de1.189.cf1.rackedn.
com/FP%2020.10.2015%20Neil%20Hodgson_Spectrum%20presentation.pdf>, Accessed on
5 January 2021, p. 35.

6 I G. Aoude, “Conflict Over Oil and Gas in the Mediterranean: Isracli Expansionism in
Lebanon”, Arab Studies Quarterly, Vol. 41, No. 1, 2019.

7 C. Ellinas, “Hydrocarbon Developments in the Eastern Mediterranean: The Case for
Pragmatism”, Washington: Atlantic Council, Global Energy Center and Dinu Patricin Enrasia Center,
2016, p. 21.
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TRNC by leaving them out of the game. The fact that Turkey did not have a
maritime jurisdiction agreement (EEZ or continental shelf areas) with the other
littoral states decreases the effectiveness of Turkey. However, with the
Continental Shelf Delimitation Agreement signed between Turkey and the
TRNC in 2011 and the Memorandum of Understanding on the Delimitation of
the Maritime Jurisdiction Areas signed between Turkey and Libya in 2019,
Turkey has achieved a significant gain in the Mediterranean energy equation. As
can be seen, what Turkey needs to do in this regard is to cooperate with the other
littoral actors in the region and act in accordance with international law of the
sea.

The Maritime Delimitation Disputes and Hydrocarbon Exploration
Activities

Cyprus stands in a very critical geostrategic position at the heart of the
Mediterranean. The Eastern Mediterranean’s changing strategic balance of power
relations confirms the important position of Cyprus. Also, the classical realpolitik
analyses about the Cyprus Problem turns out to be true. Strategic location of the
Cyprus at the centre of many important developments or conflicts, including the
so-called Arab Spring and Arab Israeli conflict, makes it a highly valuable
geography. Furthermore, the uncertainties about the political future of the states
like Libya, Syria and Iraq increases the risks and importance of the region. The
presence of the sovereign British military bases in Cyprus is enough to highlight
the regional and global strategic importance of the island.

The unsettled situation about the maritime jurisdiction areas in the Eastern
Mediterranean and the new exploration of hydrocarbon reserves increases the
complexities of the Cyprus problem and the importance of the island. While the
territorial borders continue to be disputed between the states in the Eastern
Mediterranean, explored offshore natural gas and oil reserves have led to new
disputes, and further complicated the balance of power in this region. Today,
the Cyprus island’s strategic importance has increased due to its crucial location
in the middle of states with disputed and unclear maritime jurisdiction areas. The
dispute is mainly between Turkey, Greece, Cyprus (North and South), Egypt,
Israel, Palestine, Syria, Lebanon, Syria, and the UK (due to sovereign British
military bases in Cyprus). The geological research have shown that ample natural
gas and oil resources exist in the northern and southern seas of Turkey.?

The Mediterranean Sea occupies 2,511,000 sq km or 0,7 per cent of the
wortld’s seas or oceans. Despite of its small size the Mediterranean is uniquely

8 S.Baseren, “Dogu Akdeniz’de Deniz Yetki Alanlart ve Yeni Enerji Politikalari”, Deniz Hukuku
Sempozyumu Bildiriler Kitab1, Cag Universitesi, Mersin, 2011, p. 50.
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important to its 21 littoral states culturally, economically and strategically. The
Mediterranean Sea’s function as a maritime highway between the Atlantic and
Indian oceans and its central role as a contact area between Asia, Africa and
Europe give the Mediterranean global significance.” As the historical experience
showed, the countries in the Mediterranean would always fight for dominance in
such an important geography, and this would be true even if the Cyprus island
was not present.!0 However, with its strategic position the Cyprus island is
present in this geography, and this further increases the importance of the region.
Furthermore, there are ongoing negotiations under the auspices of the United
Nations and with its disputed political structure Cyprus also became a member
of European Union. All of these make things in this geography more
complicated.

In addition to this are the Greek-Turkish conflicts especially related to
maritime jurisdiction areas in the Aegean Sea, and from a wider view, the
competition between the UK and the US, as well as between Russia and the US
in the Eastern Mediterranean.!! In this respect, laying out the delimitation dispute
of the maritime areas in the Eastern Mediterranean is the key with regards to the
manoeuvring areas available to the states party involved. The biggest issue
regarding the hydrocarbon (natural gas and oil) resources in the Hastern
Mediterranean arises from the uncertainties in the delimitation of exclusive
economic zones and continental shelves of the littoral states.!?

The United Nations Convention on the Law of the Sea (UNCLOS; Turkey
is not a party to this convention primarily due to its disputes with Greece on the
Aegean Sea) defines the continental shelf of a coastal state (Article 76) as the
seabed and subsoil areas of the submatine zones that extend to a distance of 200
nautical miles. If the continental shelf goes beyond this point, it stipulates that
continental shelf shall not exceed 350 nautical miles from the baselines
wherefrom the breadth of the territorial sea is measured or shall not exceed 100
nautical miles from the 2,500 meter isobaths. A continental shelf can be desctibed
as the extension of continental sovereignty of a coastal state to the sea, which
assumes the ownership and usage rights of all the seabed and subsoil resources.!?

9  G. Blake, “Coastal State Sovereignty in the Mediterranean Sea: The Case of Malta”, GegJournal,
Vol. 41, No. 2, 1997.

10 N. Kliot, “Cooperation and Conflicts in Maritime Issues in the Mediterranean Basin”, Geo
Journal, Vol. 18, No. 3, 1989.

11 V. Coufoudakis, “The Solution of the Cyprus Problem and Its Security Implications for the U.
S. and Europe”, in A. TIoannou, A. Theophanous and N. Peristianis (Eds.), The Cyprus Problem:
Its Solution and the Day After, Nicosia: Intercollege Press, 1998.

12 J. Stocker, “No EEZ Solution: The Politics of Oil and Gas in the Eastern Mediterranean”,
Middle East Journal, Vol. 66, No. 4, 2012.

13 R.R. Churchill and A.V. Lowe, The Law of the Sea (3rd Edition), Manchester: Manchester
University Press, 2002.
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Besides this, an EEZ (provided that it is declared by the coastal state) on the
continental shelf, gives the ownership and the usage rights of the body of water
in the area, to the coastal state.!4

In most of the Eastern Mediterranean, neither Cyprus nor Greece nor
Turkey has declared delimitated maritime jurisdiction areas. Also, there is no clear
consensus on the mutual agreements or the current propositions between other
states of the region. The EEZ agreements signed between the Greek Cypriot
Administration of Southern Cyprus (GCASC) and Egypt (2003), GCASC and
Lebanon (2007), GCASC and Israel (2010) are highly problematic for several
reasons. First of all, Turkey as a guarantor of Republic of Cyprus, does not
recognize the GCASC as a sovereign state which has the right to sign such
treaties and as representative of the whole island. Furthermore, Turkey criticizes
the GCASC as it excluded the Cypriot Turks from the negotiation processes
when delimitation agreements with Egypt, Israel and Lebanon were made.

There is also disagreement between Egypt and Turkey on the maritime
jurisdiction areas. Egypt and the GCASC signed an agreement on the maritime
delimitation on 17.3.2003, and these two states have claims on the maritime
jurisdiction areas of Turkey, which may extend to the middle of the
Mediterranean Sea. Due to this agreement and declared the EEZ, besides the
controversial status of the Cyprus Island, Turkey’s possible EEZ declaration
becomes further complicated.

Additionally, there are also conflicts of the maritime areas between Greece
and Turkey in the Eastern Mediterranean on the continental shelf and the EEZ.
As Greece interrupts the continental shelf between Libya and Turkey by the
Crete Island, a controversy exists about the maritime jurisdiction areas of these
three states. Greece has a joint view with the GCASC that aims at acquiring the
maritime jurisdiction areas of both Libya and Turkey in the region. The EEZ
agreement between Egypt and the GCASC was signed with overthrown Egyptian
government (led by Hosni Mubarak) and this agreement has become
controversial recently as it was to the disadvantage of Egypt.!> Moreover, Greece
signed an agreement with Egypt for the delimitation of maritime jurisdiction
areas between the two states in 2020, which leads to the closure of the
Mediterranean Sea to Turkish use.

According to Figure 1, Tutrkey claims the area in the North of the Red Line,
which is not accepted by Greece. The GCASC claims the area iz the North of Black
and Green Line, which is not accepted by Turkey. The GCASC explores

14 H. Caminos (Ed.), Law of the Sea, Surrey: Ashgate Publishers, 2001.
15 A. Antreasyan, “Gas Finds in the Eastern Mediterranean: Gaza, Israel, and Other Conflicts”,
Journal of Palestine Studies, Vol. 42, No. 3, 2013.
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hydrocarbon reserves in the Shaded Navy-Blune Area. Turkey gave licences for the
hydrocarbon exploration in the area of Red Boxes.'6

Figure 1. The Recent Hydrocarbon Research Activities in the FEastern
Mediterranean

Egyptand GCASC =~ lsreelBoOSC
Agreement on £e2 w” :]

Source: Bageren, “Dogu Akdeniz’de Deniz Yetki Alanlart...”, p. 63.

By sending the war ships to the region, Turkey shows that it does not accept
or recognize the current agreements the GCASC, Greece, Egypt and Israel or
the targeted general status. One can easily say that the conflict in the region will
increase in the future as new hydrocarbon reserves are explored and as the
Cyprus problem continues.!”

Moreover, the EU does not have a clear agenda on the region, and when it
does, it generally follows the arguments raised by Greece and the GCASC. The
EU has been searching for alternatives to the Caucasus and Russia for energy
security, and the ample hydrocarbon resources of the Eastern Mediterranean are
of major importance for the EU. Therefore, it wants to become a major player
in the region and supports the Greek and GCASC’s theses. What is more, the
EU and Turkey relations are not moving forward and as a result Turkey

16 Baseren, “Dogu Akdeniz’de Deniz Yetki Alanlart ...”, p. 63
17 M. E. Biresselioglu, “Clashing Interests in the Eastern Mediterranean: What about Turkey?”,
Insight Turkey, Vol. 21, No. 4, 2019.
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deprioritized its membership goal. Due to these reasons, Turkey has difficulties
in seeing itself as a partner of the EU and its strategic aims.

Fearing the prospect of energy dependency on Russia, the EU wishes to
strengthen the energy supplier alternative states that can be controlled more
casily. In this context, one can say that the US and the EU act in harmony in the
Eastern Mediterranean. As GCASC’s and Greece’s continental shelf and EEZ
claims receive support from the US and the EU, this strengthens the belief in
Turkey that what is going on in the region is part of a greater strategy, the closure
of the Mediterranean Sea in general and the Aegean Sea in particular to Turkish
access.!®

The Turkish Perspective on the Delimitation of Maritime Jurisdiction
Areas in the Eastern Mediterranean

The main issue regarding the sharing of existing and potential hydrocarbon
resources in the region is the determination of the maritime jurisdiction areas of
each state and the delimitation of the boundaties between their jurisdictions on
the seabed where the hydrocarbon deposits are located. According to law of the
sea, various principles and methods are used in delimitation of the maritime
jurisdiction areas. Basically, every coastal state has the right to assert its
sovereignty over the maritime areas off its coast. These maritime areas consist of
different categories such as territorial seas, contiguous zone, continental shelf
and EEZ, each of which gives sovereign rights of different nature and degree,
and covers different distances.!” When the situation is analysed in terms of
Turkey, the maritime jurisdiction disputes in the Eastern Mediterranean can be
examined in two parts: First of all, the GSCAS aims to squeeze Turkey into a
narrow area off the Gulf of Antalya, ignoring the large continental shelf areas
Turkey may acquire in the Eastern Mediterranean due to its length of
approximately 1870 km. Secondly, the GCASC wishes to represent the Republic
of Cyprus alone in the delimitation agreements of the maritime jurisdiction areas
and to own the natural resources of the island. Turkey, on the other hand,
advocates that the continental shelf and EEZ delimitations in the region, which
is a semi-enclosed sea, should be made in accordance with equitable principles
among all littoral states, based on international law. If the islands are granted
maritime jurisdiction areas except territorial waters, this will harm Turkey’s
sovereign rights in international law.

18 S. Bageren, “Akdeniz Tiirkiye’'ye Kapatilmak Isteniyor”, Cumburiyet Stratei, 14 May 2007,
<https:/ /egazete.camhuriyet.com.tr/katalog/4926/2007/5/14/1>, Accessed on 13 August
2021.

19 Y. Tanaka, The International Law of the Sea, Cambridge University Press, 3rd Edition, 2019.
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The continental shelf and the EEZ cover the part up to 200 nautical miles
from the baseline where the territorial seas of coastal states are measured. In fact,
since the continental shelf is a natural formation, it can exceed this distance in
exceptional cases and reach up to 350 miles (UNCLOS, art. 74). However, the
Eastern Mediterranean, which is a narrow sea, does not provide the coastal states
with the maximum maritime area recognized by the international law to the
littoral states, and due to the presence of some islands and islets in the region,
the demands and thesis of the littoral states regarding the maritime jurisdiction
areas conflict with each other. According to the relevant rules of international
law of the sea, the continental shelf does not require declaration, because the
rights of the coastal state over the continental shelf have existed by itself (ipso
Jfacto) and from the beginning (ab initio). In other words, a coastal state has a
continental shelf, although it is not declared; however, it will have an EEZ only
if it has declared (UNCLOS, art. 77). Although Turkey has not declared any EEZ
yet, it has rights with the pso facto and ab initio factors, which is considered as the
natural prolongation of its lands, and thanks to its continental shelf, which does
not need to be declared.?

On the other hand, Turkey requests the GCASC to act in accordance with
the 1982 UNCLOS. According to the Convention, a state has the operating right
over all its natural resources within the area up to 200 nautical miles. In other
wortds, Turkey has also determined the areas where it can drill in the Eastern
Mediterranean. However, despite the fact that Greece and the GCASC signed
and put into effect the Convention, their refusal of Turkey’s drilling areas causes
the problems to grow. Greece and the GCASC abuse the geographical location
of the islands, especially Rhodes, Meis and Cyprus, and the equidistance method
of delimiting maritime jurisdiction areas in order to achieve their own rights.
They are also trying to transform the median lines between Anatolia, Greece and
Cyprus. In addition to this, Greece determined the relevant coasts to be used to
delimitate the coasts of Crete, Kashot, Kerpe, Rhodes and Meis islands itself, and
made delimitation agreements with Egypt, the GCASC and Lebanon on the basis
of the equidistance principle.?!

As the Cyprus Island is located between Egypt and Turkey (with a
contentious political status), and as the EEZ agreement between Egypt and the
GCASC (as well as the agreement between Egypt and Greece) coalesces with the
Turkish maritime area claims, the delimitation of maritime jurisdiction areas in
the Eastern Mediterranean remains a highly difficult task. Furthermore, there are

20 Y. Acer, “Dogu Akdeniz’de Deniz Yetki Alanlar1 ve Tiirkiye-Libya Mutabakatt”, Seta Analig,
No. 301, 2019, p. 8

21 L. El-Katiri, “Political Dialogue to Facilitate the Development of Energy Resources in the East
Mediterranean”, S. Colombo and N. Sartori (Eds.), The OSCE’s Contribution to Energy Governance,
New Med Research Network, 2016, p. 17.
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diverging views between Greece and Turkey about the delimitation of
continental shelf and EEZ in the region. Greece, supported by GCASC, aims to
gain the sovereignty of a big portion of the Libyan maritime jurisdiction areas in
the Aegean by using Crete as a pretext. For Turkey, due to the current unsettled
nature of the Cyprus dispute, the existing EEZ agreements between Lebanon,
Israel, Egypt and the GCASC are unacceptable.

The Figure 2 summarizes the EU’s as well as Greek and GCASC’s
perspectives on the delimitation of maritime jurisdiction areas in the Eastern
Mediterranean. As it can be seen here, both the Aegean Sea and the Eastern
Mediterranean is greatly closed to Turkey if the Greek and GCASC claims are
accepted, although Turkey has the longest coasts to the sea in the region. The
Greek and GCASC’s claims in extending their maritime boundaries are greatly
based on its own interpretation of the 1982 UNCLOS convention, to which
Turkey is not a signatory state.

Figure 2. The Perspectives of Greece and the GCASC on the Delimitation of
Maritime Jurisdiction Areas

Source: Baseren, “Dogu Akdeniz’de Deniz Yetki Alanlari...”, p. 54.

Furthermore, for Turkey, the development of defence and energy
cooperation between Israel, Cyprus, and Greece is highly problematic. Beyond
its different legal claims, Turkey also looks suspiciously at the prospect of closer
cooperation among three countries that it views, to different degtrees, as
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antagonists.?? While the notion of a new alignment between Israel, Cyprus, and
Greece, runs ahead of the realities on the ground, it is a prospect that cuts across
a number of the objectives of Turkish foreign and energy policy, such as the
concept of Turkey as regional natural gas hub.??

As stated before, the great western powers, particularly the USA and the
EU, do not want either Turkey or Russia to be a dominant power in the control
of energy resources of the Middle East or the Eastern Mediterranean. In this
context, the EU and the USA’s foreign policy are parallel to each other and aim
to close the Mediterranean and Middle East to both Turkey and Russia. Briefly
speaking, Greece and the GCASC functions as a barrier against Russia and
Turkey in the region.?*

Figure 3. The Memorandum of Understanding between Turkey and Libya on the
Delimitation of the Maritime Jurisdiction Areas (F-E Line)
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Source: “Strategic, Legal Aspects of Turkey-Libya Deal”, Analysis, Anatolian Agency Website,
13 December 2019, <https://www.aa.com.tr/en/africa/analysis-strategic-legal-aspects-of-turkey-
libya-deal/1673079>, Accessed on 13 May 2021.

22 M. Ogiiteii, “Rivalry in the Eastern Mediterranean”, The Turkish Dimension-Mediterranean Policy
Program Report, The German Marshall Fund of the United States, Washington D.C, 2012.

23 S. Tagliapietra, “Towards a New Eastern Mediterranean Energy Corridor? Natural Gas
Developments Between Market Opportunities and Geopolitical Risks”, Fondazione Eni Enrico
Martei (FEEM) Report, 2013.

24 Baseren, “Akdeniz Tirkiye’ye kapatilmak...”.
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To prevent the closure of the Mediterranean to Turkey, Turkey recently
signed an agreement with Libya about the delimitation of maritime jurisdiction
areas between the two countries and it can be considered as a game changer.?
To a great extent, this agreement prevents the Greek and GCASC claims of
closing the Mediterranean to Turkey (which can be seen in Figure 2). Turkey
signed the agreement with Libya the internationally recognized government in
Tripoli and registered it to UN. The agreement produced the F-E line of the
above. Figure 3 and the remaining A-B-C-D-E-G-H line’s logic emanating from
law of the sea is explained in the following pages. Briefly, Turkey’s maritime
jurisdiction area delimitation perspective in the Hastern Mediterranean is based
on the equitable principles of law of the sea.?¢

Without doubt, the maritime region in the south of Turkey is highly valuable
due to existing hydrocarbon and mineral reserves, as well as the fishing resources.
It’s also a crucial shipping route due to the Suez Canal. An ongoing Cyprus
problem complicated by delimitation problems on maritime jurisdiction areas
further increases the security related concerns in the region. However, the recent
Iraq and Syria centred crises once again showed that the people of the region
have no alternative than working together for a peace to prosper. If the people
of this geography cannot find ways of peaceful co-existence, foreign
interventions to the region will continue. An equitable and acceptable solution to
the delimitation of the maritime jurisdiction areas problem of the Eastern
Mediterranean will surely be a starting point for future peaceful solutions to
territorial disputes. In this context, the Turkish perspective on the delimitation
of the maritime jurisdiction areas of the Fastern Mediterranean (based on
equitable principles of law of the sea) is summarized below.

To begin with, when the delimitation of the maritime jurisdiction areas in
the Eastern Mediterranean is searched for (including the EEZ and the
continental shelf), for states to claim rights over maritime areas, the existence of
an unchallenged sovereignty is required. This is clearly stated in the relevant
decisions of the International Court of Justice (ICJ).?” Therefore, with regards to

25 Official Journal of the Republic of Turkey, 7 December 2019, No: 30971.

26 D.R. Rothwell (Ed.), Law of the Sea, Chelthenham: Edward Elgar Publishers, 2003.

27 For instance, The ICJ would observe that “the attribution of maritime areas to the territory of
a State, which, by its nature, is destined to be permanent, is a legal process based solely on the
possession by the territory concerned of a coastline”. See: Maritime Delimitation in the Area
between Greenland and Jan Mayen, Judgment, ICJ Reports 1993, p. 74, para. 80. In another
case, the ICJ stated that “it is by means of the maritime front of this landmass, in other words
by its coastal opening, that this territorial sovereignty brings its continental shelf rights into
effect.” See: Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, ICJ] Reports 1985,
p. 41, para. 49. For further information see: United Nations, Handbook on the Delimitation of
Maritime Boundaries, Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs,
United Nations, New York, 2000.
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tinding a solution to the delimitation of the maritime jurisdiction areas problem
in the Eastern Mediterranean, the Cyprus Island should be considered
secondarily following the coastal states of this basin, as its status in unclear at
least for some countries of the region. Following the solution of the coastal
states’ disputes, Cyprus should also be added to the picture and a joint broader
solution then should be searched for.

In law of the sea, there are two main principles in the delimitation of
maritime jurisdiction areas, and these are “equitable principles” and
“equidistance principle”. Equidistance principle generally helps when the two
states coasts are opposite to each other and there is a dispute between the two.
Here, it divides the maritime jurisdiction area in parallel with the geographic
formation and length of both coasts, and by dividing it into half proportionately.
Equitable principle on the other hand is used in more complex seas such as the
Aecgean Sea and the Eastern Mediterranean Sea. Here, all concerns of the states
with regards to an equality/justice-based delimitation is taken into account (such
as security), and issues other than the geographic formation and the length of the
coasts are also considered. In the latest international treaties and the ICJ decisions
this principle started to be used rather frequently.?

When analysed from this perspective, the delimitation of the maritime
jurisdiction areas in the Eastern Mediterranean should be made by equitable
principles, and there is no doubt that it will be beneficial for a long-term peace
in the region. All the states will benefit from such a thoroughly considered
delimitation solution, as all the concerns of the coastal states will be taken into
account in the delimitation process.

The Delimitation of Maritime Jurisdiction Areas Between Turkey and
Greece (Based on Equitable Principles)

When one analyses the maritime jurisdiction area delimitation between
Greece and Turkey, as the small island of Meis is very close to Turkey (by also
taking into account proportionality and non-interference principles of law of the
sea), Meis island should not have a maritime jurisdiction area other than territorial
waters of 6 miles. Furthermore, Meis should not be taken into account when the
delimitation of the maritime jurisdiction areas between Turkey and Greece is
made (Red Line, Figure 4) As island of Meis is a natural extremity of Turkey’s
mainland and as it has a very short coastline when compared with the Turkish
coasts, it cannot have a maritime area other than territorial waters of 6 miles.
Furthermore, Turkey’s security concerns should also be taken into account.

28 Tanaka, The International Law of the Sea.
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Figure 4. The maritime jurisdiction area delimitation between Greece and Turkey
in the Eastern Mediterranean based on equitable principles (red line)

Source: Google Earth Website.

As is well known, the Arbitration Court with its 1977 decision on the
conflict between the UK and France, have decided to give British Channel
Islands, 12 miles of territorial waters and that the atea should be divided by
equitable principle between the two countries. Furthermore, with the more
recent decision on 3.2.2009, the ICJ have decided that the Serpents islands
(between Romania and Ukraine) cannot have EEZ and continental shelf. In this
context, when the conflict in the Eastern Mediterranean is analysed, the Greek
islands close to the Turkish mainland should not have an EEZ and continental
shelf. In the Aegean and in the Eastern Mediterranean, the islands are of
secondary importance, and primarily the coastal states should be favoured when
any maritime jurisdiction area delimitation is going to be made. The islands’
potential impact on the coastal states should be decided upon by dialogue
between countries and particularly with the equitable principle. Furthermore,
these islands are natural prolongation of Turkey. Although the principles of
entitlement to the continental shelf, which were initially defined in terms of the
natural prolongation, have changed with the cases over time, it is not ignored
completely.
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The Delimitation of Maritime Jurisdiction Areas Between Turkey and
Egypt (Based On Equidistance Principle)

Egypt has a coastline of approximately 550 nautical miles, and Turkey has a
coastline of approximately 600 nautical miles. Therefore, proportionality of the
coastlines can be considered as 1/1. In this context, with regards to delimitation
of maritime jurisdiction areas, median line can be taken as the division line
between two countries. The small island of Meis shall be given only territorial
waters of 6 miles, but it shall not have a continental shelf or an EEZ. Therefore,
the delimitation of the maritime jurisdiction areas between Turkey and Egypt
shall be made based on equidistance principle according to the below figure in
this instance (Yellow Line, Figure 5).

Figure 5. Turkey’s maritime jurisdiction area delimitation perspective based on the
equidistance principle in the area between Turkey and Egypt (yellow line)

Source: Google Earth Website.

The equidistance principle (midline) is only one of the methods used in
delimitation in the law of the sea and does not always have any priority. Because
the equidistance principle can create equitable solution in some cases. Of course,
it should be applied as long as it creates equitable results. But midline rule may
not create equitable results in every delimitation process.

Greece and Egypt signed an Exclusive Economic Zone agreement
delimiting their maritime boundaries in the Mediterranean on 6 August 2020.
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This agreement led to Turkey’s objections and even it was declared as “non-
existent” by Turkey. It also caused a complex situation that could lead to new
problems in the region. The fact that the agreement does not take into account
the border drawn by the Memorandum of Understanding between Turkey and
Libya on Delimitation of the Maritime Jurisdiction Areas, which was signed in
2019, leads to new tensions and new legal problems that are difficult to resolve
in the Eastern Mediterranean. On the other hand, the agreement also shows that
Greece made concessions from its traditional and historical claims by giving
reduced effect to some Greek islands in the maritime delimitation.?

Delimitation of Maritime Jurisdiction Areas Between Turkey and
Cyprus (Based on the Egquidistance Principle and Proportionality
Principle)

When the situation in Cyprus is analysed, it should be noted that Turkey has
a strong position primarily for guaranteeing the rights of the TRNC, which, for
Turkey is a sovereign state. Turkey has a coastline of 600 nautical miles and the
TRNC has a coastline of 150 nautical miles, which makes the proportionality of
coastlines as /4 (Figure 6).

Equidistance principle can be the primary basis for delimitation of the
maritime jurisdiction areas between Turkey and TRNC. Yet, similar to Libya and
Malta case in 1985 in the ICJ, where the court has taken into account
proportionality principle, the proportionality of the coasts of Turkey and the
TRNC should also be considered. The northern coasts of TRNC should have
limited impact and TRNC shall not have EEZ or continental shelf in this region
(only having territorial waters), by also taking into account the security concerns
of Turkey (Figure 6). Therefore, the delimitation of the maritime jurisdiction
areas between Turkey and TRNC should be made according to Figure 6 (Red
line with TRNC / yellow line shows equidistance line).

29 Y. Acer, “Dogu Akdeniz’de Yunanistan-Misir Deniz Sinirt Antlasmast ve Turkiye”, Adalet
Dergisi, Vol. 65, 2020, p. 17-21.
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Figure 6. Turkey’s maritime jurisdiction area delimitation perspective based on the
equidistance and proportionality principles in the area between Turkey and the TRNC

Source: Google Earth Website.

At this point, it should be noted that although Turkey does not recognize
GCASC as representative of the Republic of Cyprus established in 1960, because
the Republic of Cyprus is a federal state, the Turkish Cypriots also have rights in
the southern seas of the island. In this respect, Turkish Cypriots have given
permissions to Turkey (guarantor of the Republic of Cyprus) to explore
hydrocarbon reserves on their behalf in this region.® It’s obvious that if a
solution to the Cyprus problem is achieved, this new federal state (like the one
that would be established with the 2004 UN Annan Plan) will have one maritime
jurisdiction area, jointly used by Greek and Turkish Cypriots. This new state may
sign valid maritime jurisdiction area agreements with Turkey, Israel, Syria,
Lebanon and Egypt, with the consent of both Greek and Turkish Cypriots.

In practice, the agreement signed between the Republic of Turkey and
TRNC in New York named as Delimitation of Continental Shelf between Turkey
and TRNC, has been approved in parallel with the scientific view presented

30 After the Continental Shelf Agreement signed between the TRNC and Turkey in 2011, the
TRNC Council of Ministers convened extraordinarily. In this meeting, the TRNC Council of
Ministers has decided to grant oil and natural gas exploration licenses in its maritime zones to
Turkish Petroleum Corporation (TPAO).
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above. This agreement has been published in Official Journal of the Republic of
Turkey on 29th of June 2012 (Journal No: 28351), the law number 6344.

At this point it should be noted that both TRNC and GCASC have given
licenses to petroleum companies for hydrocarbon research in the past and these
maritime areas are overlapping with each other. Figure 7 shows these licenses.
The licenses of the GCASC in the southwest of the island overlap with Turkey’s
maritime jurisdiction area given in Figure 8.

Figure 7. Licensing agreements; the TRNC (red) and the GCASC (blue)

Source: TRNC Ministry of Foreign Affairs Website, https://mfa.gov.ct.tr.

With regards to the solution of the delimitation of maritime jurisdiction
areas problem in the south and southeast of the Cyprus Island, the solution of
the Cyprus conflict is of utmost importance. Currently, all the treaties signed by
GCASC ate null and void for Turkey and Turkish Cypriots. After a solution
within auspices of the UN is reached, a federal state (or another form of state)


https://mfa.gov.ct.tr/
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may re-sign these agreements by taking into account the concerns of all the
parties (particulatly the Turkish Cypriots and Turkey).

At this point, it should be noted that the GCASC and Israel relations have
improved following the exploration of the hydrocarbon reserves in the region.
However, Turkey and Israel relations have deteriorated since May 2010 when
Israel attacked Turkish Mawi Marmara aid flotilla headed toward Gaza, killing nine
Turks. Turkey does not accept the validity of the agreements signed between the
GCASC, Israel, Lebanon and Egypt. To show its position to the world, Turkey
is sending war ships to the disputed maritime areas. Also, through its state energy
company (TPAO - Turkish Petroleum Corporation), Turkey signed a gas
exploration agreement with the TRNC.3' Additionally, it sends hydrocarbon
exploration ships to the disputed maritime areas. Therefore, it’s clear that the
current status of Cyprus Island makes things highly complicated, and the
delimitation becomes a harder target without the solution of the Cyprus problem.
Therefore, the delimitation of maritime jurisdiction areas in region should be
made by first taking into account the concerns of the coastal states and by mutual
negotiations based on the equitable principles. By keeping the Cyprus conflict
greatly out of analysis, Turkey insists that maritime jurisdiction area delimitation
should be made according to Figure 8 below. This is also in parallel with the
Turkey’s historical declarations about this matter.

With regards to delimitation of maritime borders in Fastern Mediterranean,
Turkey bases its arguments on equitable, equidistance and proportionality
principles, which make Figure 8 of this article. The maritime jurisdiction areas of
the Cyprus should be re-analysed in the future according to the newly emerging
state’s characteristics. In any case, a justice-based division between the two
communities of the island should be searched for. The existing agreements
(between GCASC and Isracl, Lebanon, Egypt) should be re-formulated
according to the future solution method of the Cyprus problem (Another UN
plan for reunification or a two state solution or else). Here, it should be noted
that these agreements have been signed without the consent of the Turkish
Cypriots.

31 Antreasyan, “Gas Finds in the Eastern Mediterranean...”.
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Figure 8. Turkey’s maritime jurisdiction area thesis based on equitable,
equidistance and proportionality principles of Law of the Sea

Source: Google Earth Website.

From a geopolitical view it is clear that the Mediterranean cannot be closed
to Turkey. Therefore, the current Western support to the Greek and the Greek
Cypriot policies are not feasible. Turkey, having the longest coasts in the region,
has inalienable rights in the region and it will undoubtedly fight for these rights.
In this context, Turkey argues that the delimitation should be made by taking
into account the geographical factors and the ratio between the coastal lengths
of the littoral states. It also proposes that the delimitation should be done on the
basis of an equitable solution, as the law of the sea rules on the delimitation of
maritime areas cleatly state.

An Analysis on the Solution of the Cyprus Problem as a Part of the
Delimitation of the Maritime Jurisdiction Areas in the Eastern
Mediterranean

The Cyprus problem has been an issue that the international community has
kept out of the agenda for years. However, recently, the Cyprus and the Eastern
Mediterranean have come to the fore once again due to the oil and natural gas
found as a result of the explorations in the south of Cyprus. The Cyprus problem
is now at the centre of the disputes over the delimitation of the maritime
jurisdiction areas in region. The main reason behind the current tensions in the
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Eastern Mediterranean is that the explorations made in recent years regarding the
existence of hydrocarbon fields in the basin point to a great energy resource
potential. With the explorations, the Cyprus problem, which arose from the
inability to reach a joint agreement with Greece and the GCASC on the status of
the island of Cyprus, revived and even overflowed into the sea areas by exceeding
the land borders of the island.3> These developments are of interest to the
Europe, which appears to be a natural market for the hydrocarbon reserves of
Cyprus and present more opportunities of energy security for the EU.

Turkey does not accept the GCASC as the legal government of the Republic
of Cyprus and also does not recognize the Greek Cypriot Administration. Turkey
argues that there is no single authority that represents or actually has jurisdiction
over Turkish Cypriots and Greek Cypriots as a whole. Meanwhile, defending that
Turkish Cypriots have equal rights and interest in the maritime jurisdiction areas,
Turkey states that the southern Cyprus does not represent the Cyprus alone and
does not have the authority to conclude a maritime jurisdiction agreement on
behalf of the whole of Cyprus.

The solution of the Cyprus problem is interrelated with the delimitation of
the maritime jurisdiction areas around the island. Without a solution, questions
about the delimitation will continue to exist and the countries of the region will
not sufficiently benefit from the hydrocarbon and fisheries reserves of the
Eastern Mediterranean. The problems between Turkey and the GCASC hinder
the further development of common foreign and security policy of the EU.
Turkey rightfully criticizes the isolations against Turkish Cypriots in the
international arena. Also, Turkey vetoes NATO membership of the GCASC, and
refuses any correlations between the Cyprus conflict and Turkey’s EU
membership process.

Therefore, one may say that the solution of the Cyprus problem will bring
various benefits to region. It will also make the delimitation of the maritime
jurisdiction areas an easier task. The oil companies’ (such as Exxonmobil, BP,
Shell, Total, Lukoil, Noble Energy) increasing interest in the FEastern
Mediterranean may push the leaders of both communities of the island to work
for a workable solution. Following the discovery of hydrocarbon reserves, the
building of pipelines in the Mediterranean Sea and the surrounding region will
be another important issue, and for this to happen the solution of the Cyprus
problem will be again very important. Besides, as the Cyprus is the only EU
member in the region and aligned to the EU regulatory systems, it has the long-
term potential to develop into a trading hub-a location where gas trades are
conducted. Cleatly, political benefits of cooperation in the energy sector would

32 Baseren, “Dogu Akdeniz’de Deniz Yetki Alanlar1 ...”, p. 50
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be immense for this region, which has always been characterized by inherent
political fragility and tensions.>® Therefore, the current conditions force all the
parties involved, towards finding a settlement to the Cyprus problem.

Here, it should be noted that the EU membership of Turkey would make
the solution of this problem easier. In a situation where Greece, a unified Cyprus
and Turkey are members of the EU, these states will be willing to solve the
delimitation of maritime jurisdiction ateas problem more enthusiastically.
Particularly, Turkey feels isolated from the developments in the EU.3*

In the EU, sovereignty disputes are solved more easily because the parties
involved consider themselves as members of the same club and respect each
other’s views. Therefore, the EU’s reluctance to include Turkey to the EU creates
several problems in the region and makes Turkey an inflexible partner in these
disputes. Furthermore, the EU has accepted the Republic of Cyprus (de facto:
GCASC) as a member of the club, although the Greek Cypriots vetoed the re-
unification of the island following the 2004 Referendum of the Annan Plan.
Turkish Cypriots, although voted favourably to the re-unification of the island in
this Referendum, has been left outside the EU, and been unjustly punished.?
The Turkish Cypriots will feel more secure when a re-unified island emerges as
a result of the UN negotiations and Turkey becomes a full member of the EU as
their guarantor state.

As to the Turkish Cypriots, the accession of Cyprus to the EU as a divided
island has led to a decrease of pro-EU attitudes and, for this reason, the EU has
induced incentives to compromise on the dispute. Similarly, to Turkey, the
neutrality of the EU has been undermined. Actually, the decision to allow the
Greek Cypriots to enter the EU though their rejection of reunion, while the
Turkish Cypriots who supported the Annan Plan remained outside, caused a lot
of frustration. Therewithal, frustration with the EU grew even bigger, when the
promises of the EU to develop relations with the Turkish Cypriots and address
its isolation were not materialised since the Greek Cypriot objections. The appeal
of the EU amongst the Turkish Cypriots is persistently decreasing. This is also
reflected in political issues as more nationalist forces have increased their vote

share (This is indeed the main reason of the recent two-state offer for the island
by Turkish side).

33 C. Ellinas, “Cyprus As an East Med Gas Trading Hub - Centre of Attraction”, In-Cyprus, 24
January 2020, http://in-cyprus.com/40174-2, Accessed on 20 August 2020.

34 A. Dessi, “Europe and The Eastern Mediterranean: Navigating Complexity, Mitigating
Conflict(s) and Fishing for Compromise”, in M. Tanchum (Ed.), Eastern Mediterranean in
Uncharted Waters: Perspectives on Emerging Geopolitical Realities Report, Konrad Adenauer Stiftung,
2021, p. 103,

35 A. Sézen and K. Ozersay, “The Annan Plan: State Succession or Continuity”, Middle Eastern
Studies, Vol. 43, No. 1, 2007, p. 139.
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What’s more, the EU internalised the dispute and allowed the Greek
Cyptiots to use their membership in order to their positions on the Cyprus
problem in more recent years. It has harmed the EU’s neutrality. The
internalisation of the dispute into the EU has led to a decrease of the EU appeal
amongst the Turkish Cypriots. For Turkey, the overall loss of the momentum in
the EU accession process, which also directly concerned to barriers posed by
internalisation of the Cyprus conflict, has decreased the clarity of the EU reward,
the credibility of conditionality, thus incentives to negotiate conditions on the
problem. It is indeed a stark contrast to eatly stages of the process of the EU
accession, marked by widespread pro-EU attitudes.?® Therefore, it is clear that
the EU involvement in Cyprus problem with a more balanced approach
particularly by taking into account Turkish Cypriots and Turkey’s views is crucial
for the solution of the problem. Moreover, obstacles about the Turkish accession
to the EU should be eliminated and Turkey should be integrated to the club for
stability in the Eastern Mediterranean. The delimitation of the maritime
jurisdiction areas in the region will also be made more easily if the EU takes these
steps.

Although the option of transporting the Eastern Mediterranean gas to
Europe via Turkey is more convenient financially, in order not to involve Turkey
in the process and not to depend on Turkey in energy, the gas extracted from the
region is planned to be transported under the Mediterranean via a pipeline called
EastMed. This was decided upon by an agreement signed on 2 January 2020 in
Athens, Greece. The main aim of the project, signed by Israel, Greece and the
GCASC, is to transport Israeli gas to Europe without using Turkey’s maritime
areas. According to this project, the natural gas to be extracted from Israel will
first come to the GCASC through underwater pipelines, and continue to the
island of Crete, then reach Europe via Greece and Italy. But energy experts state
that excluding Turkey in the FastMed project will triple the cost of the project
and the chance of implementation of the project is highly difficult.

Conclusion

The delimitation of the maritime jurisdiction areas in the Eastern
Mediterranean is of crucial importance for the security of the region. The ample
hydrocarbon reserves in the seabed increase the importance of this dispute. That
said, the presence of the island of Cyprus conflict makes a possible solution a
harder target to achieve. This article has summarized the Turkish perspective on
the delimitation dispute of maritime jurisdiction areas in the Fastern

36 G. Kyris, “BEuropeanisation and Conflict Resolution: The Case of Cyprus”, IBEI (Institut
Barcelona d'Estudis Internacionals) Working Papers, No. 39, 2013, p. 11.
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Mediterranean and offered a mutual settlement based on the equitable principles
of international law of the sea. Hopefully, the ample hydrocarbon reserves will
help the states of the region to reach a consensus about the delimitation of the
maritime areas in the near future. Satisfying the legitimate interests of all states in
the region is important, not simply as a matter of state’s rights, but because the
establishment of some degree of cooperation is essential to ensuring that the
extraction of these ample resoutces takes place in a manner that is economically
both safe and viable. Furthermore, the economic arguments for cooperation are
highly strong. Although some might argue that energy conflicts are a zero-sum
game, in which one state’s gain with regards to hydrocarbon reserves is another’s
loss, cooperation would actually benefit all involved for several reasons. Conflicts
over natural gas and oil could inhibit fishing and commercial ship traffic, which
would take a toll on these economic sectors. Conflict is expensive, requiring
states to increase their expenditures on security, which would in turn raise the
cost of extracting hydrocarbon reserves. Additionally, cooperation between
states could associated with exploiting. In the case of hydrocarbon resources
extracting along the borders of exclusive economic zones, shared pipelines and
infrastructure could increase profits and make the extraction of reserves in the
maritime areas more feasible.”

In this context, the Turkish perspective on the delimitation of maritime
borders in the Fastern Mediterranean is based on respecting all the parties’ rights
in the region. As a country, which has the longest coast in the Eastern
Mediterranean, Turkey has always reiterated that it won’t accept a solution that
greatly closes Mediterranean to its use, the map of which is given with the Figure
2 of the article. Furthermore, with regards to the solution of the Cyprus problem
and re-unification of the island, it has shown good faith, and this was particularly
visible in its clear acceptance of the UN sponsored Annan Plan in 2004. Turkey’s
maritime jurisdiction area delimitation thesis based on the equitable principles in
the Eastern Mediterranean, is also acceptable and reasonable. Turkey wishes to
cooperate with the states of the region in finding a solution to the delimitation
of maritime boundaries, yet it does not want its and Turkish Cypriots’ rights to

be disregarded.

This article has tried to show that Turkish perspective concerning the
delimitation of maritime jurisdiction areas in the Eastern Mediterranean is indeed
based on the law of the sea. In the future, Turkey will work together with the
states of the region as long as they try to reach an equitable solution in accordance
with the international law. The hydrocarbon reserves of the region should
function as a catalyst for the states to work together and delineate the maritime
borders.

37 Stocker, “No EEZ Solution...”, p. 597.
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