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PREFACE

Dear Readers,
We are delighted to present the new issue of the Journal of Criminal Law and Criminology, a publication from the
Criminal Law and Criminology Research and Application Center at Istanbul University Faculty of Law.

“Three Countries Seminar Program” was held between October 8th and 15th, 2022 again in Gocek.The theme of
digitilizing criminal proceedings was discussed by academics and students from three countries.

Following the earthquake disaster in Kahramanmarag and the decision to hold online university education programs,
lecturers and students from the Faculty of Law of different universities came together at the Cemal Resit Rey Concert
Hall on weekends for the Face-to-Face Law Seminars (Yiiz Yiize Hukuk Seminerleri). These seminars discussed
topics from many areas of law on Saturdays and Sundays over a three-week period. Students and professors from 45
different law faculties participated in the Face-to-Face Law Seminars we organised with the contributions of Istanbul
Metropolitan Municipality. In this academic program, where students had the opportunity to ask questions face to face,
many issues related to criminal law as well as legal problems related to earthquakes were discussed.

On 17 June 2023, we held the Common Mind-Antakya Platform Workshop in Antakya, where we discussed the
problems and opinions in the field of Law, Health and Community Rehabilitation and produced solutions.

Another important international academic activity from the Center has been the Law on the Bosphorus Summer
School. The 11th International Human Rights Law on the Bosphorus Summer School will take place between August
21-August 27, 2023. As with previous years, the “Law on the Bosphorus Summer School 2023 will be oriented
towards human rights law with a focus on a particular theme within that domain. Unfortunately, the need to address
legal issues in natural disasters arose after the 7.7 and 7.6 magnitude earthquakes in Kahramanmarag that have directly
affected 10 provinces in Tiirkiye and some regions in Syria. For this reason, we will discuss the legal problems involved
with natural disasters in this year’s summer school in the context of criminal justice, human rights, international law,
and comparative law. Academicians and students from many countries will participate in our online academic event.

Within the scope of our joint project "Digicrimjus" with Kostanz and Szeged Universities, this year the meeting
titled "Legal responses to violence in cyberspace - a criminal law approach (Thematic areas of the Blended Intensive
Program (3LS_3.0))" will be held under the coordination of Szeged University. It will be held online on August 28-29
and face-to-face on September 12-19, 2023.

Freedom of expression will be discussed at the International Crime and Punishment Film Festival, another academic
event from our Center, which is constantly developing discourse in the field of criminal law and criminology both
nationally and internationally. The 13th International Crime and Punishment Festival will be held between November
17-23, 2023. Issues related to freedom of expression will be discussed from the perspective of all areas of law such as
criminal and criminal procedure law, human rights law, constitutional law, press law, and administrative law. In addition
to these, we would like to bring the issue to the agenda from sociological, economic, social, cultural, historical, and
political aspects. At the same time, Justice-themed films and talks will be held throughout the Festival.

As is known, we will publish the full texts of the papers from the academic schedule of the International Crime and
Punishment Film Festival, which brings together different viewpoints of the worlds of science and art along the axis of
justice. The “I Am Innocent” papers from the 10th International Crime and Punishment Film Festival were published in
book form and presented to readers in March 2023 with the hope that our publications will contribute to theoreticians
and practitioners.

We have also started preparations for a very important academic programme on on the importance of the cognition/will
for criminal liability next year with the support of the Humboldt Kolleg.

This issue of JPLC, which has been published twice a year for many years, contains seven articles. These articles
deal with the following topics:

The argument of personal grounds for exclusion of punishment refers to the personal reasons that prevent an offender
from being punished despite the existence of the elements of typicality, illegality, and culpability at the time a crime was
committed. Authors Erkan Saritas and Hazal Algan Canseven titled their article “An Error in the Objective Conditions
of Personal Grounds for Exclusion of Punishment,” in which they examine how to make a legal assessment of an
offender who has made a mistake regarding the objective conditions of these grounds.

VI
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In her article “Tiirkiye’s Penal Reform on Domestic Violence: From the Opuz Case to the 2020s” Derya Tekin adopts
the feminist legal theory as a theoretical perspective to reveal the nature and dimensions of the phenomenon of domestic
violence in Turkey in light of the Opuz v. Tiirkiye and Hiiseyin Pasali and Others v. Tiirkiye cases that were brought
before the European Court of Human Rights.

In his article titled “The Investigating Judge in Ottoman Criminal Proceedings,” Ibrahim Ulker examines the concept
of investigating judges in the Ottoman legal system, discussing them according to their duties, decisions, and ways to
object against their decisions.

In their article titled “Violence by a Female Confidant in Tiirkiye During the COVID-19 Pandemic: The Gender
Shadow Pandemic,” Nuray Ozkan and Sevil Atasoy examine the impact of stay-at-home practices with regard to violence
against women during the COVID-19 pandemic by making a scientific contribution to the regulation of practices based
on existing policies and offering remedial and preventive policy recommendations.

In her article titled, “The Concept of Child Pornography in Turkish Law in Consideration of International Con-
ventions,” S6len Cakiroglu discusses the concept of child pornography, which these days still has problematic points
regarding its content, through the definitions given in international legislation and court decisions, as well as its various
dimensions and problematic points.

Mert Ulgen discusses the “Crime of Recording Audio or Visual Media” as regulated under Article 286 of Turkish
Criminal Code No. 5237. Ulgen looks at this crime according to the method of crime examination and legally protected
interest, as well as to its material elements, mental element, and unlawfulness element, all within the scope of the
elements of this crime and culpability as related to this crime. Ulgen also adds explanations regarding the special forms
of this crime, sanctions, and procedural rules in relation to this crime.

Mustafa Limoncu’s “ The Central Exam Crimes as Defined by Law No. 6114 Placement Center Presidency” addresses
an issue that has not been discussed much in the literature. In his article, Limoncu discusses the examinations to which
Law No. 6114 will be applied and analyzes whether the regulation is reasonable or not.

We hope this issue provides a valuable contribution and benefit to our readers and researchers. We would like to
thank the respectable authors who have honored our journal with their articles and our respectable reviewers who have
contributed with their valuable opinions, as well as everyone else who has contributed to the preparation of this issue.

Prof. Dr. Adem SOZUER

Istanbul University Faculty of Law
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Sahsi cezasizlik sebepleri, istisnai olarak belli sug tipleri i¢in Ongdriilen, tipiklik, hukuka aykirilik ve kusurluluk unsurlar s6z
konusu olmasina ragmen failin cezalandirilmasini engelleyen ve sugun islenmesi aninda var olan gahsi sebepleri ifade etmekte
olup bu sebeplerin maddi sartlarinda hataya diisen fail a¢isindan nasil bir hukuki degerlendirme yapilacagi oldukga tartigmali bir
mesele olarak karsimiza ¢ikmaktadir. Ornegin, esine ait oldugunu zannederek aslinda bir bagkasmin ciizdanindan para (¢)alan
kimse malvarligina karst suglar icin TCK m 167°de ongoriilen sahsi cezasizlik sebebinden yararlanabilecek midir? Bu hususta
ileri siiriilen objektif teoriler s6z konusu bu hatanin failin ceza sorumluluguna etkisini tiimiiyle reddetmekte iken siibjektif teoriler,
bu hatanin her durumda ya da en azindan bazi hallerde ceza sorumlulugunu kaldiracagini kabul etmektedir. Buna karsilik ayirict
teori sahsi cezasizlik sebepleri arasinda kategorik bir ayrim yaparak her bir kategori acisindan farkli sonuglara ulagmaktadir.
Calismamizda bu goriisler ve gerekgeleri ele alinmakta ve evvela olmasi gereken hukuk, bilahare ise olan hukuk acisindan
meselenin nasil ¢dziimlenmesi gerektigine dair goriisiimiize yer verilmektedir.

ABSTRACT

Personal grounds for exclusion of punishment refer to personal reasons that prevent the offender from being punished despite the
presence of the elements of typicality, illegality, and culpability existing at the time the crime was committed. How to make a
legal assessment in terms of an offender who has made a mistake is a very controversial issue regarding the objective conditions of
these grounds. For example, will a woman who steals money from someone else’s wallet thinking that it belonged to her husband
benefit from personal grounds for exclusion of punishment with regard to crimes against property (Turkish Penal Code [TPC] Art.
167)? While the objective theories put forward on this subject deny that such an error has an effect on the offender’s criminal
responsibility, subjective theories accept that this error will eliminate criminal responsibility in some if not all cases. Conversely,
separative theory makes categorical distinctions among the personal grounds for exclusion of punishment and has reached different
results for each category. This study discusses these views and their justifications and presents an opinion on how the issue should
be resolved, firstly in terms of de lege ferenda and then in terms of de lege lata .

Anahtar Kelimeler: Sahsi cezasizlik sebepleri, hata, kusur
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EXTENDED ABSTRACT
Personal grounds for exclusion of punishment refer to personal reasons that prevent an offender from being punished despite the
presence of the elements of typicality, illegality, and culpability existing at the time the crime was committed. How to make a
legal assessment in terms of an offender who has made a mistake is a very controversial issue regarding the objective conditions
of these grounds.

According to the objective theories put forward in this regard, the objective presence of personal grounds for exclusion of
punishment is decisive, and the offender’s ignorance of the objective conditions of these reasons will not affect their criminal
liability, because these are objective reasons that are completely beyond injustice and culpability.
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On the other hand, according to strict subjective theories, a mistake made in terms of the objective conditions of personal
grounds for exclusion of punishment should be accepted as also affecting the offender’s criminal responsibility. However, different
theoretical and normative justifications have been put forward by various authors regarding the legal reason for this effect.

Other authors who accept that a result should be attached to the offender’s subjective situation do not reject the arguments of
objective theories, nor have they made a general assessment on this subject. Instead, they support limited subjective theories and
argue that a mistake made regarding the objective conditions of the personal grounds for exclusion of punishment as established
for certain crimes will eliminate the offender’s criminal responsibility. However, these authors do not make categorical distinctions
among the personal grounds for exclusion of punishment.

Lastly, still other authors have used separative theory to argue that distinctions should be made among the personal grounds
for exclusion of punishment. Accordingly, if a personal ground for exclusion of punishment exclusively or predominantly serves
the state’s policies on punishment, then the completely objective situation will be taken into account in terms how to apply these
grounds, and the error is insignificant regarding the circumstances of these grounds.

Conversely, if these grounds primarily require consideration of the act’s motivation, similar to a state of necessity or decreased
level of culpability of the crime, one must consider the what the offender envisaged.

Making such distinctions appears to be quite correct. However, the conclusions to be drawn from this distinction should be
compatible with the letter and systematics of the law.

This study has reached the opinion that if a personal ground for exclusion of punishment exclusively or predominantly serves
the state’s policies on crime and punishment, attributing a result to an error in the objective conditions is impossible, due to such a
reason being unable to affect one’s culpability regarding an act. On the other hand, if the hypothetical formation of the offender’s
motivation in committing an act was taken into account when the legislator established the personal grounds for exclusion of
punishment, then the need exists to think differently. In such cases, the legislator accepts that the weight of the lack of judgment
regarding normative social values in the face of the act has not reached a level worthy of punishment, which is reflected in law as
a personal ground for exclusion of punishment regarding the crime in question.

For example, in cases falling within the scope of the Turkish Penal Code (TPC) Art. 283/3, a legislator assumes that the conflict
between compliance with the norm and protecting a relative from danger would shape the offender’s motivation to act. Because
this assumption is based on the offender’s motivation to act, one should assumed that the mistake made regarding the objective
conditions of such personal grounds for exclusion of punishment also shaped the motivation to act. Therefore, an offender who
has made a mistake regarding the objective conditions of a personal ground for exclusion of punishment should also benefit from
this mistake.

When looking at the TPC, an error in the objective conditions of personal grounds for exclusion of punishment is not seen to be
regulated under any clear norm. When looking at the TPC systematically, this is understood to be an unconscious gap in the law.
However, a legislator has regulated errors regarding the objective conditions of the reasons that remove or reduce culpability in
TPC Art. 30/3. In this context, this study has the opinion that TPC Art. 30/3 should be applied by analogy in favor of the offender
in terms of an error regarding the objective conditions of personal impunity in the narrow sense, which also affects culpability in
terms of nature. Accordingly, an offender who makes an inevitable error regarding the objective conditions of personal grounds
for exclusion of punishment should benefit from this mistake in accordance with the provision in TPC Art. 30/3.

Giris

Ceza sorumlulugunun iki ana unsuru olan haksizlik ve kusur disinda, istisnai olarak baz1 sucglar acisindan gerceklesmeleri ya
da tam aksine gerceklesmemeleri gereken bir kisim sartlarin/sebeplerin s6z konusu oldugu ve bu yoniiyle bu sart ya da sebeplerin
ceza sorumlulugunun iigiincii stitununu tegkil ettigi uzun zamandir doktrinde kabul edilmektedir. Bunlar arasinda yer alan sahsi
cezasizlik sebeplerini karakterize eden husus ise sucun iglenmesi aninda var olan bu sebeplerin; tipiklik, hukuka aykirilik ve
kusurluluk s6z konusu olmasina ragmen cezalandirilabilirligi en bastan itibaren engelleyecek olmalaridir. Bu hukuki kurum
acisindan en tartigmali konulardan birisini ise failin bu sebeplerin maddi sartlarinda hataya diismesi halinde bu hatasina hukuken
nasil bir sonu¢ baglanacagi hususu olusturmaktadir. Gergekten, 6rnegin hirsizlik sucu agisindan TCK m 167°de magdurla fail
arasinda belli derecede akrabalik iligkisinin bulunmasi bir sahsi cezasizlik sebebi olarak kabul edilmis olup esine ait oldugunu
zannederek aslinda bir bagkasinin ciizdanindan para (¢)alan kimsenin bu sahsi cezasizlik sebebinden yararlanip yararlanmayacagi
tartismaya oldukca agiktir. Bu cercevede, sahsi cezasizlik sebeplerinde hata meselesi ile bu meseleye dair Alman, Italyan ve Tiirk
doktrin ve uygulamasindaki goriislerin ele alinarak, Tiirk hukuku agisindan sorunun nasil ¢oziimlenmesi gerektigi hususunun
irdelenmesinin doktrin ve uygulama acisindan faydali olacagi miisahede edilmistir. Bu kapsamda hazirladigimiz ve ii¢ béliimden
olusan calismamizin ilk boliimiinde kisaca sahsi cezasizlik sebepleri kavramina ve hukuki niteligine yer verilmis ve takiben
inceleme konumuzu tegkil eden sahsi cezasizlik sebeplerinin maddi sartlarinda hata meselesinin anlami, kapsami ve sinirlart
somut 6rnekler cercevesinde ortaya konulmaya ¢alisilmustir. ikinci boliimde sorunun ¢oziimiine dair simdiye kadar ortaya atilmis
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genis ya da dar kapsamli goriigler mahiyetleri itibariyle objektif teoriler, siibjektif teoriler ve ayirici teori bagliklar1 altinda
incelenmistir. Uciincii ve son boliimde ise evvela olmas: gereken hukuk acisindan sorun ele alinmis, bu asamada varilan sonuglar
cercevesinde olan hukuk agisindan meselenin nasil ¢oziimlenmesi gerektigine dair goriislimiiz izah edilmis, varilan sonuglar ise
sonu¢ kisminda 6zetlenmistir.

I. Coziimlenmesi Gereken Hukuki Sorunun Ortaya Konulmasi: “Sahsi Cezasizlik Sebepleri” Kavrami, Hukuki Niteligi

ile “Sahsi Cezasizlik Sebeplerinin Maddi Sartlarinda Hata” Meselesinin Kapsam ve Smirlari

A. Sahsi Cezasizlik Sebepleri Kavrami ve Hukuki Niteligi

Kural olarak ceza sorumlulugunun s6z konusu olmast i¢in tipik haksizligin kusurlu olarak icras1 yeterli olup bu sorumlulugun
dogmasi1 haksizlik ve kusurluluk disinda baskaca bir alana dair sartlarin gerceklesmesine bagh degildir'. Ancak istisnai olarak baz1
hallerde kanun, sadece sugun iglenmesi ve failin kusurlu olmasi cezalandirma i¢in yeterli gormemis, belli bazi sartlarin/sebeplerin
somut olayda gerceklesmesini veya gerceklesmemesini aramistir”.

Bunlardan ilkini objektif cezalandirilabilirlik sartlari®, ikincisini ise sahsi cezasizlik sebepleri ve cezay1 ortadan kaldiran sahsi
sebepler teskil etmektedir®.

Gergeklesmeleri halinde ceza sorumlulugunu ortadan kaldiran sebepler olarak cezay: ortadan kaldiran sahsi sebepler (= Alm
“Personliche Strafuafhebungsgriinde”; It “Cause personali sopravvenute di esclusione della punibilita” ), sucun islenmesi aninda
var olmayan ve fakat sonradan ortaya gikan sebeplerdir’. Buna karsilik sahsi cezasizlik sebepleri (= Alm “Personliche Strafauss-
chliefungsgriinde”; It “Cause personali concominanti di esclusione della punibilita” veya “cause di non punibilita originarie”)
sug esnasinda var olan ve failin cezalandirilmasini engelleyen sahsi sebepleri ifade etmektedir®. Bunlar kanunda dngdriilen istisnai
hallerde, sugun islenmesi aninda var olmalar1 durumunda ceza sorumlulugunu bastan itibaren ortadan kaldiran sebeplerdir’. Bu
cergevede sahsi cezasizlik sebeplerinin; ceza kanunlarinin 6zel kisminda belli sug tipleri i¢in uygulanmalar1 6ngoriilen, gercek-

A

' Claus Roxin, Strafrecht Allgemeiner Teil Band I (4. Auflage, C H Beck 2006) § 23, N 1; Johannes Wessels, Werner Beulke, Helmut Satzger, Strafrecht Allgemeiner Teil (43. Auflage, C
F Miiller 2013) §12, N 493; Giuliano Vassalli, ‘Cause di non punibilita’, Enciclopedia del diritto, Vol VI, (Giuffré 1960) 619; Fabrizio Ramacci, Corso di dirito penale, A cura di Roberto
Guerrini (5. Edz, G Giappichelli 2013) 470.

2 Bernd Heinrich, Strafrecht Allgemeiner Teil (3. Auflage, Kohlhammer 2012) §20, N 615; Thomas Fischer T, Strafgesetzbuch und Nebengesetze Band 10 (58. Auflage, C H Beck 2011)
§16, N 27; Jirgen Baumann, Ulrich Weber und Weber Mitsch, Strafrecht Allgemeiner Teil (11. Auflage, Ernst und Werner 2003) §24, N 1; Wessels, Beulke und Satzger (n 1) §12, N 493;
Roxin (n 1) § 23, N 3; Francesco Antolisei, Manuale di diritto penale, Parte generale, A cura di Luigi Conti (16. Edz, Giuffré 2003) N 237; Ferrando Mantovani, Diritto penale, Parte
generale (7. Edz, CEDAM 2011) N 215-216; Giuseppe Bettiol, Diritto penale, Parte generale (5. Edz, G Priulla 1962) 120; Silvio Ranieri, Manuale di diritto penale, Parte generale (3.
Edz, CEDAM 1956) 174-175; Carlo Federico Grosso, L'errore sulle scriminanti (Giuftré, 1961) 98; Tullio Padovani, Diritto penale (4. Edz, Giuftré 1998) 460; Giovanni Fiandaca e Enzo
Musco, Diritto penale, Parte generale (Zanichelli 1990) 457; Giuseppe Santaniello e Luigi Maruotti, Manuale di diritto penale, Parte generale (Giuffré 1990) 885; Giorgio Marinucci,
Emilio Dolcini e Gian Luigi Gatta, Manuale di diritto penale, Parte generale (9. Edz, Giuffré 2020) 470; Alberto Cadoppi e Paolo Veneziani, Elemeni di diritto penale, Parte generale
(7. Edz, CEDAM 2018) 564; Stefano Canestrari, Luigi Cornacchia e Giulio De Simone, Manuale di diritto penale, Parte generale (11 Mulino 2007) 646; Bartolomeo Romano, Diritto
penale, Parte generale (4. Edz, Giuffré 2020) 344; Ramacci (n 1) 619; Ayhan Onder, Ceza Hukuku Genel Hiikiimler II-III (Beta 1992) 385; M Emin Artuk, Ahmet Gokcen, M Emin
Alsahin ve Kerim Cakir, Ceza Hukuku Genel Hiikiimler (16. Baski, Adalet 2022) 671; Mahmut Koca ve {lhan Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (15. Baski, Segkin 2022)
374; Zeynel Temel Kangal, ‘Kisisel Cezasizlik Nedenleri ve Cezay1 Kaldiran veya Azaltan Kisisel Nedenler’ [2011] Bahgesehir Universitesi Hukuk Fakiiltesi Kazanct Hakemli Hukuk
Dergisi 7(85-86), 39.

3 Haksiz ve kusurlu bir fiilin cezalandiriimas icin kanunda ayrica varligi aranan sartlara objektif cezalandirilma sartlari denilmektedir ve esasen sahsi cezasizhik sebepleri, objektif
cezalandirilabilme sartlarindan yalnizca kaleme alinis bakimindan farklilik gostermektedir. Walter Gropp, Strafrecht Allgemeiner Teil (3. Auflage, Springer 2005) §8, N 13; Roxin (n 1)
§ 23, N 2 ve 4-5. Ayrica bkz Antolisei (n 2) N 238; Mantovani (n 2) N 215; Padovani (n 2) 456-457; Canestrari, Cornacchia e De Simone (n 2) 647; Marinucci, Dolcini e Gatta (n 2)
470; Romano (n 2) 346; Kayihan icel, Ceza Hukuku Genel Hiikiimler (Beta, 2016) 225; Nevzat Toroslu ve Haluk Toroslu, Ceza Hukuku Genel Hiikiimler (26. Basi, Savas 2021) 487;
Nur Centel, Hamide Zafer ve Ozlem Cakmut, Tiirk Ceza Hukukuna Girig (11. Basi, Beta 2020) 220; Izzet Ozgeng, Tiirk Ceza Hukuku Genel Hiikiimler (18. Bast, Segkin 2022) 765-766;
Bahri Oztiirk ve M Ruhan Erdem, Uygulamali Ceza Hukuku ve Giivenlik Tedbirleri Hukuku (22. Baski, Seckin 2022) § 5, N 250; Dogan Soyaslan,Ceza Hukuku Genel Hiikiimler(10. Bast,
Yetkin 2022) 215; Veli Ozer Ozbek, Koray Dogan ve Pinar Bacaksiz, Tiirk Ceza Hukuku Genel Hiikiimler (13. Baski, Seckin 2021) 459; Berrin Akbulut, Ceza Hukuku Genel Hiikiimler
(9. Baski, Adalet 2022) 267; Hamide Zafer, Ceza Hukuku Genel Hiikiimler (7. Baski, Beta 2019) 474; Elif Bekar, Objektif Cezalandirilabilme Kosullari ve Bu Kosullar Baglaminda Tiirk
Ceza Kanunu’nda Yer Alan Suglar (Oniki Levha 2018) 7 vd; Ugur Ersoy, Ceza Hukukunda Objektif Cezalandirilabilme Sartlar: (Adalet 2015) 85-86.

4 Urs Kindhéuser, Strafrecht Allgemeiner Teil (6. Auflage Nomos 2013) §6, N 14; Wessels, Beulke und Satzger (n 1) §12, N 493; Gropp (n 3) §8, N 12; Baumann, Weber und Mitsch (n
2) §24, N 1; Fischer (n 2) §16, N 27; Roxin (n 1) § 23, N 3; Mantovani (n 2) N 215-216; Antolisei (n 2) N 237; Padovani (n 2) 456, 460; Timur Demirbas, Ceza Hukuku Genel Hiikiimler
(15. Basi, Segkin 2020) 695; Zafer (n 3) 470; Koca ve Uziilmez (n 2) 374 ve 379; Kangal (n 2) 42; Ersoy (n 3) 82. Bu ikincilere “cezalandirilabilirligin negatif sartlar” da denilmektedir.
Bkz Canestrari, Cornacchia e De Simone (n 2) 663; Bekar (n 3) 120. Italyan ceza hukuku doktrininde sugun yapisi diginda (kanunda 6zel olarak zikredilen objektif cezalandirilabilirlik
sartlari bir tarafa birakilirsa) ayrica sahsi cezasizlik sebeplerine de miistakil bir varlik taninmasina dair tartismalar igin bkz Grosso (n 2) 94 vd; Vassalli (n 1) 611 vd. Hem sahsi cezasizlik
sebepleri hem de cezay1 kaldiran sahsi sebepler Italyan doktrininde “le cause di non punibilita in senso stretto (dar anlamda cezalandirmama sebepleri)” baghg1 altinda toplanmaktadir.
Bu isimlendirme, kavramin, yine cezalandirmama sebepleri baglig1 altinda ele alinan mazeret nedenlerinden ayrilmasini saglamaktadir. Bkz Carlo Fiore e Stefano Fiore, Diritto penale,
Parte generale (6. Edz, UTET 2020) 407; Domenico Pulitano, Diritto penale (9. Edz, G Giappichelli 2021) 205; Cadoppi e Veneziani (n 2) 564; Romano (n 2) 344.

5 Bu yoniiyle cezay: kaldiran sahsi sebepler, fiilin islenmesinden sonra ortaya cikmalarina ragmen fiilden kaynaklanan ceza sorumlulugunu geriye etkili olarak ortadan kaldirirlar. Bkz
Hans Otto, Grundkurs Strafrecht Allgemeine Strafrechtslehre (7. Auflage, De Gruyter Recht 2004) §20, N 2; Rolf Schmidt, Strafrecht - Aligemeiner Teil (22. Auflage, RS 2021) N 623;
Heinrich (n 2) §20, N 622; Gropp (n 3) §13, N 132; Kindhéuser (n 4) §6, N 14; Baumann, Weber und Mitsch (n 2) §24, N 1; Wessels, Beulke und Satzger (n 1) §12, N 495; Mantovani
(n 2) N 216; Padovani (n 2) 460, 566; Marinucci, Dolcini e Gatta (n 2) 471; Cadoppi e Veneziani (n 2) 566; Ramacci (n 1) 628; Pulitand (n 4) 205; Ozgeng (n 3) 759; Koca ve Uziilmez
(n 2) 379; Kangal (n 2) 50. Ornegin tiim unsurlariyla iglenen bir sugtan dolay1 kanunda 6ngériilen hallerde failin etkin pismanhk gostermesi nedeniyle ceza sorumlulugunun s6z konusu
olmamasi veya cezada kanunda ongoriilen oranda indirim yapilmasi halinde oldugu gibi. Bkz Padovani (n 2) 461; Marinucci, Dolcini e Gatta (n 2) 474; Cadoppi e Veneziani (n 2) 566.
6 Kindhiuser (n4) §6, N 14; Otto (n 5) §20, N 1; Gropp (n 3) §8, N 12; Baumann, Weber und Mitsch (n 2) §24, N 1; Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich (n 2) §20,
N 618; Schmidt (n 5) N 622; Mantovani (n 2) N 216; Padovani (n 2) 460; Marinucci, Dolcini e Gatta (n 2) 471; Cadoppi e Veneziani (n 2) 566; Ramacci (n 1) 623-624, 627, Oztiirk ve
Erdem (n 3) § 5, N 254; Ozgeng (n 3) 744; Koca ve Uziilmez (n 2) 378; Hakan Hakeri, Ceza Hukuku Genel Hiikiimler (27. Baski, Adalet 2022) 111.

7 Otto (n 5) §20, N 1; Gropp (n 3) §8, N 12; Kindhduser (n 4) §6, N 14; Schmidt (n 5) N 622; Heinrich (n 2) §20, N 618; Mantovani (n 2) N 216; Marinucci, Dolcini e Gatta (n 2)
473; Cadoppi e Veneziani (n 2) 546; Pulitand (n 4) 205; Ramacci (n 1) 624; Francesco Palazzo, Corso di diritto penale, Parte generale (8. Edz, G Giappichelli 2021); Tiilay Kitapgioglu
Yiiksel, Ozgii Su¢ (Oniki Levha 2021) 251.
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lesmeleri halinde tiim unsurlariyla olugsmus bir su¢ acisindan kusurlu addedilen failin cezalandirilmasini engelleyen ve sugun
islenmesi sirasinda var olan sebepler seklinde tanimlanmalar1 miimkiindiir®.

Belirttigimiz bu ¢erceve icinde esasen “sahsi cezasizlik sebepleri” kanunda yer alan ve birbirinden oldukca farkli mahiyetleri
olan pek cok hukuki kurumu niteleyen genel ve kapsayici bir ifadedir’. Ornegin bazi suglardaki akrabalik iligkileri, milletvekili
sorumsuzlugu, uluslararasi hukuktan kaynakli statiiye dair bagisiklik kurallar1 gibi kurumlarin tiimii sahsi cezasizlik sebepleri
baslig1 altinda toplanabilecek niteliktedir'®. Bu kavramin kapsamina giren pek ¢ok farkli kurum sug teorisi acisindan birbirinden
oldukca farkli alanlarda incelenmekte olmalarina ve ihdaslarina dair ratio legis de birbirinden tamamen farkli olmasina ragmen
bunlarin ayn1 baglik altinda toplanmalarinin yegane nedeni tipik, hukuka aykir1 ve kusurlu fiili igleyen kimsenin cezalandirilabilirligi
acisindan ek bir degerlendirme gerektirmeleridir'!. Gercekten, haksizlik ve kusurluluk s6z konusu olmasina ragmen bahsi gecen
bu sebeplerden birinin gerceklesmesi, ilgili fail agisindan ceza sorumlulugunun ortadan kalkmasina sebebiyet verecektir!?.

Evvela sahsi cezasizlik sebepleri haksizlik agisindan herhangi bir fonksiyon ifa etmezler'®. Oyle ki bir sahsi cezasizlik sebebinin
s6z konusu olmasi fiili haksiz olmaktan ¢ikarmaz'*. Bu nedenle s6z gelimi bir baba, rizas1 olmaksizin zilyetligindeki esyay1
calmaya ¢alisan ogluna kars1 da pekala mesru savunmada bulunabilir'>. Diger taraftan sahsi cezasizlik sebeplerinin haksizlikla
bir ilgisinin olmamasi, bunlara dair maddi sartlarin kastin konusu kapsaminda degerlendirilmeyecekleri anlamina da gelir'®. Bu
nedenle failin kasten hareket ettiginden s6z edilebilmesi igin sahsi cezasizlik sebeplerine dair sartlar1 bilmesi aranmaz'”. Yine
haksizlikla bir ilgilerinin bulunmamasina paralel olarak, suca istirak halinde, yalnizca sahsinda s6z konusu sebepler gerceklesen
fail ya da serikler agisindan cezasizhiktan soz edilebilecektir'.

Ikinci olarak sahsi cezasizlik sebepleri kusurlulugu kaldiran bir nitelik de arz etmezler'®. Nitekim bu sebepler ne failin kusur
yetenegini ne haksizlik bilincini ne de norma uygun davranmasinin kendisinden beklenebilirligini ortadan kaldirirlar.

Bununla birlikte yukarida ifade ettigimiz iizere sahsi cezasizlik sebepleri, gerceklesmeleri halinde ceza sorumlulugunun dog-
masint engellerler ve bu yoniiyle s6z konusu bu sebepler, objektif cezalandirilabilirlik sartlari ve cezayr ortadan kaldiran sahsi
sebeplerle birlikte ceza sorumlulugunun haksizlik ve kusur disindaki bilesenlerini olustururlar’®. Ancak bu sebeplerin ceza so-
rumluluguna etkisi haksizlig1 ve kusurlulugu kaldiran sebeplerden farkli olarak kural degil istisnaniteligi arz eder?'. Gergekten
sahsi cezasizlik sebepleri kanunda her sug tipi agisindan genel bir hiikiimle degil yalmzca bazi sug tipleri agisindan ve/veya
yalmzca belli statiideki failler acisindan 6zel olarak ongoriilmiis sebeplerdir??. Dolayisiyla ceza sorumlulugu agisindan yapilacak
bir degerlendirmede islenen her sug agisindan degil yalnizca ilgili olduklar: sug tipleri veya yalnizca belli nitelikleri haiz kimseler
acisindan giindeme gelebileceklerdir??.

8 Bkz Kindhéuser (n 4) §6, N 14; Schmidt (n 5) N 622; Otto (n 5) §20, N 1; Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich (n 2) §20, N 615-616, 618; Marinucci, Dolcini e
Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565; Onder (n 2) 386; Artuk, Gokcen, Alsahin ve Cakir (n 2) 671; Oztiirk ve Erdem (n 3) § 5, N 254; Demirbas (n 4) 695; Zafer (n 3) 470;
Hakeri (n 6) 111; Akbulut (n 3) 270; Mustafa Ozen, Ceza Hukuku Genel Hiikiimler (5. Baski, Adalet 2022) 835.

9 Vassalli (n 1) 618; Grosso (n 2) 94, dipnot 23; Padovani (n 2) 460; Marinucci, Dolcini e Gatta (n 2) 470; Cadoppi e Veneziani (n 2) 564; Palazzo (n 7) 597; Baumann, Weber und
Mitsch (n 2) §24, N 8; Heinrich (n 2) §20, N 615. Ayrica bkz Gropp (n 3) §8, N 14.

10" Bz Mantovani (n 2) N 216; Marinucci, Dolcini e Gatta (n 2) 470; Palazzo (n 7) 597; Kindhéuser (n 4) §6, N 15; Schmidt (n 5) N 622; Gropp (n 3) §8, N 15-16 ve 17.

1" Marinucci, Dolcini e Gatta (n 2) 470. Ayrica bkz Canestrari, Cornacchia e De Simone (n 2) 663-664; Wessels, Beulke und Satzger (n 1) §12, N 494; Roxin (n 1) § 23, N 1-3; Fischer
(n2) §16, N 27; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich (n 2) §20, N 615, 618, 620; Onder (n 2) 386; Oztiirk ve Erdem (n 3) § 5, N 254.

12 Rudolf Rengier, Strafrecht Allgemeiner Teil (4. Auflage, C H Beck 2012) §32, N 5; Otto (n 5) §20, N 1, 3; Kindhéduser (n 4) §6, N 14; Baumann, Weber und Mitsch (n 2) §24, N 1;
Heinrich (n 2) §20, N 615-616; Marinucci, Dolcini e Gatta (n 2) 471; Cadoppi e Veneziani (n 2) 564; Romano (n 2) 649; Ramacci (n 1) 624; Oztiirk ve Erdem (n 3) § 5, N 254; Zafer (n
3) 470; Akbulut (n 3) 271; Kangal (n 2) 40.

13 Hans Welzel, Das Deutsche Strafrecht (4. Auflage, Walter de Gruyter 1954) 59; Roxin (n 1) § 23, N I; Otto (n 5) §20, N 4; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich
(n2) §20, N 616; Rengier (n 12) §32, N 5; Bettiol (n 2) 664; Vassalli (n 1) 622; Pietro Nuvolone, /I sistema del diritto penale (2. Ed, CEDAM 1982) 204-205; Fiore e Fiore (n 4) 409;
Cadoppi e Veneziani (n 2) 565; Palazzo (n 7) 598; Ramacci (n 1) 623; Ozgeng (n 3) 763; Zafer (n 3) 470.

14 Bettiol (n 2) 664; Mantovani (n 2) N 216; Vassalli (n 1) 619, 622; Marinucci, Dolcini e Gatta (n 2) 471; Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Romano (n 2) 649; Ramacci (n 1)
624; Akbulut (n 3) 271; Ozen (n 8) 835; Kangal (n 2) 57.

15" Bkz Mantovani (n 2) N 216; Vassalli (n 1) 619; Palazzo (n 7) 598.

16 Baumann, Weber und Mitsch (n2) §24, N 6; Roxin (n 1) § 12, N 149; Rengier (n 12) §32, N 5; Fischer (n 2) § 16, N 27; Mantovani (n 2) N 216; Marinucci, Dolcini e Gatta (n 2)
473; Ramacci (n 1) 623; Esra Bulut, ‘Sahsi Cezasizlik Sebepleri’ (Yaymlanmamus Yiiksek Lisans Tezi, Ankara Hact Bayram Veli Universitesi Lisansiistii Egitim Enstitiisii 2021) 31.

17 Roxin (n 1) § 12, N 149; Rengier (n 12) §32, N 5; Marinucci, Dolcini e Gatta (n 2) 473; Kangal (n 2) 56.

18 Karl Lackner und Hermann Maasen, Strafgesetzbuch (7. Auflage, C H Beck 1972) §247, N 4; Wessels, Beulke und Satzger (n 1) §12, N 493; Baumann, Weber und Mitsch (n 2) §24,
N 5; Kindhéuser (n 4) §6 N 14; Roxin (n 1) § 23, N 4; Schmidt (n 5) N 622; Bettiol (n 2) 475, 491; Mantovani (n 2) N 216; Vassalli (n 1) 619; Marinucci, Dolcini e Gatta (n 2) 473;
Cadoppi e Veneziani (n 2) 565; Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Ramacci (n 1) 623; Romano (n 2) 344; Onder (n 2) 387; Artuk, Gokcen, Alsahin ve Cakir (n 2) 672; Oztiirk ve
Erdem (n 3) § 5, N 254; Ozgeng (n 3) 763; Koca ve Uziilmez (n 2) 379; Hakeri (n 6) 111; Akbulut (n 3) 270; Ozen (n 8) 835; Kitapcioglu Yiiksel (n 7) 254.

19 Kristian Kiihl, Strafrecht Allgemeiner Teil (7. Auflage, Franz Fahlen 2012) §12, N 8; Otto (n 5) §20, N 1; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich (n 2) §20, N 616;
Vassalli (n 1) 619; Cadoppi e Veneziani (n 2) 565; Oztiirk ve Erdem (n 3) § 5, N 254.

20 Baumann, Weber und Mitsch (n 2) §24, N 1; Welzel (n 13) 59; Roxin (n 1) § 23, N 1; Otto (n 5) §20, N 1; Heinrich (n 2) §20, N 616; Kindhauser (n 4) §6, N 14; Mantovani (n 2) N
216; Marinucci, Dolcini e Gatta (n 2) 470.

2l Ramacci (n 1) 624.

22 Marinucci, Dolcini e Gatta (n 2) 470; Schmidt (n 5) N 622.

23 Vassalli (n 1) 623; Ramacci (n 1) 624




Erkan SARITAS, Hazar ALGAN CANSEVEN, Sahsi Cezasizlik Sebeplerinin Maddi Sartlarinda Hata

B. Sahsi Cezasizlik Sebeplerinin Maddi Sartlarinda Hata Meselesi, Bu Meselenin Kapsam ve Sinirlar:

Yukarida kisaca tanimladigimiz sahsi cezasizlik sebepleri agisindan Snemli bir tartigsma konusunu bu sebeplerin maddi sartlarinda
hata meselesi tegkil etmektedir. Nitekim sahsi cezasizlik sebeplerinin s6z konusu olmasi i¢in mahiyetleri geregi baz1 maddi sartlarin
gerceklesmis olmasi gerekmektedir; su¢ konusu esyanin belli derecedeki bir akrabaya ait olmasi yahut fiili igleyen kisinin halen
milletvekili olmast gibi. Iste fail, tipik fiili iglerken bu sartlarin “gerceklestigi” hususunda hataya diigebilir. Bu hususu gesitli
sekillerde orneklendirmemiz miimkiindiir:

Ornek-1: Hirsizlik yapmak amaciyla annesi (B) nin tek basina yasadigi eve geceleyin gizlice giren (A), annesine ait oldugunu
zannederek masada bulunan ¢antanin icerisinden para alarak kagar. Ancak soz konusu ¢canta annesi (B)’ye degil yatili misafirlige
gelen annesinin arkadast (C)’ye aittir.

Ornek-2: (A), resmi nikahli egi olarak bildigi ve isledigi bir suc nedeniyle hakkinda yakalama karart bulunan (B)’ye yakalan-
maktan kurtulmasi icin imkan saglar. Ancak daha sonra yapilan incelemede evlilik isleminin tiimiiyle sahte oldugu ve (B) nin,
gercekte (A) min esi olmadigr anlasiir.

Ornek-3: (A)’ya ait esyalar borcu nedeniyle haczedilerek yediemin (B)’ye teslim edilir. Gece (B)’ye ait yediemin deposuna
gelen (A) kendisine ait oldugunu zannettigi esyay: gizlice alarak kagar. Ancak gercekte (A), yanliglikla (C)’ye ait bir baska esyayt
calmistir.

Ornek-4: Milletvekili (A), mecliste yaptigi bir konusmada halki kin ve diismanhiga tahrik sucunu olusturan ifadeler kullanmigtir.
Birkag giin sonra TBMM Genel Kurulu'nda (A) hakkinda onceden isledigi bir baska sug¢ nedeniyle verilen mahkiimiyet karar
okunarak milletvekilligi diisiiriilmiistiiv. Ancak (A), bu durumdan habersiz sekilde halen milletvekili oldugu diisiincesiyle daha
evvelden mecliste sarf ettigi ciimleleri bir kez de meclis disinda tekrarlar.

Verilen tiim bu 6rnekler agisindan (A) hakkinda sahsi cezasizlik sebeplerinin maddi sartlarindan bazilar1 gerceklesmemekte
ancak fail bu hususta yanilarak gerceklestigi zanniyla hareket etmektedir. Dolayisiyla bu 6rneklerin tiimiinde fail bir sahsi cezasizlik
sebebinin (veya sugun iglenmesi aninda var olan cezay1 azaltan sahsi sebebin) maddi sartlarinda hataya diismektedir. Ger¢ekten
ilk ornekte fail (A), annesi (B)’ye ait oldugu zanniyla (C)’nin zilyetliginde olan paray1 (¢)almistir. TCK m 167’ye gore hirsizlik
sucu eger “iist soya karst islenmis” ise “fail hakkinda cezaya hiikmolunmayacaktir”. Oysa (C), (A) mn iist soyu degildir. Ikinci
ornekte (A), resmi nikahli esi olarak bildigi i¢in (B)’ye yakalanmaktan kurtulmas: amactyla imkan saglamistir. TCK m 283/3’e
gore sucluyu kayirma sugu eger “(...) es (... ) tarafindan islenmis” ise “fail hakkinda cezaya hiikmolunmayacaktir”. Oysa
aralarindaki evlilik islemlerinin sahte oldugu ve bu ¢ercevede (A) min gercekte (B) nin esi olmadig1 anlagilmistir. Uciincii 6rnekte
(A) yediemin deposundan kendisine ait bir esyay1 aldigini1 zannetmektedir ancak yanliglikla bir baskasina ait esyay1 almugtir.
TCK m 290/2’ye gore “Muhafaza edilmek iizere baskasina resmen teslim olunan rehinli veya hacizli veya herhangi bir nedenle
elkonulmus olan tasinir malin bu kisinin elinden rizasi disinda alinmast halinde hirsizlik, (. . . ) sucuna iliskin hiikiimler uygulanir.
Kisinin bu malin sahibi olmasi halinde, verilecek cezanin yarisindan dortte iiciine kadart indirilir’. Oysa (A) ¢aldig1 malin maliki
degildir. Son olayda ise (A) meclis goriismelerinde sarf ettigi ve sug teskil eden bir ifadeyi halen milletvekili oldugu diisiincesiyle
meclis diginda tekrarlamistir. AY m 83’e gore “Tiirkiye Biiyiik Millet Meclisi tiyeleri, Meclis ¢calismalarindaki oy ve sozlerinden,
Mecliste ileri siirdiikleri diigiincelerden, o oturumdaki Bagkanlik Divaninin teklifi iizerine Meclisce baska bir karar alinmadik¢ca
bunlart Meclis disinda tekrarlamak ve a¢iga vurmaktan sorumlu tutulamazlar”. Oysa s6z konusu ifadeyi tekrarladig an itibariyle
(A) artik Tiirkiye Biiyiik Millet Meclisi iiyesi degildir.

Tiim bu 6rnekler acisindan tartisilmasi gereken temel hukuki sorun (A)’ nin diistiigii bu hatalarin sahsi cezasizlik sebeplerinden
yararlanmasi noktasinda dikkate alinip alinmayacagidir. Bir bagka ifadeyle tiim bu 6rneklerde, bir kisim sahsi cezasizlik sebeplerine
ait sartlar gerceklesmemesine ragmen hataen bu sartlarin gerceklestigi diisiincesiyle hareket eden (A), s6z konusu cezasizlik
sebeplerinden yararlanacak midir? Inceleme konumuzu 6zii itibariyle bu soru teskil etmektedir.

Sz konusu 6rnekler agisindan vurgulanmasi gereken ilk husus, tiimiiniin maddi sartlara dair hataya iliskin olduklaridir. Gergekten
tim bu Orneklerde failler, sahsi cezasizlik sebebine dair maddi bir sartta hataya diismektedir. Bu hatanin evvelemirde sahsi
cezasizlik sebebinin varligina dair hatadan ayrilmasi, inceleme konumuzun sinirlandirilmasi agisindan 6nemlidir.

Gercgekten (A), ornegin “nisanlisina” ait mali ¢almasi halinde de bir sahsi cezasizlik sebebinin séz konusu oldugu zanniyla
hareket etmis olabilir. Ancak nisanli, TCK m 167°deki yakin akrabalar arasinda sayilmamistir’*. Dikkat edilirse burada (A), TCK
m 167°de diizenlenen sahsi cezasizlik sebebinin maddi sartlarinda hataya diigmiis degildir; aksine tiim maddi sartlarin bilincindedir.

24 Raul Alberto Frosali, Sistema penale italiano (UTET, 1958) 11, N 442; Yazar, failin, “hakkinda ayrilik karari verilmis bulunan eginin” zararma hirsizlik sucunu iglemesi halinde itCK
m 649°dan yararlanmay1 ummasinin hukuken bir 5nemi olamayacagini vurgulamaktadir. Zira burada fail ceza normuna dair bir hata yapmustir ve itCK m 5 (TCK m 4) geregince kanunu
bilmemek mazeret sayilamayacaktir. Keza bkz Heinrich (n 2) §32, N 1165-1166. Yazar, failin kiz arkadaginin isledigi sucu gizlemesini ve bu halde AICK §258/6’dan yararlanmay1
ummasini 6rnek vermektedir. Fail bu halde kiz arkadasinin da AICK §258/6’da diizenlenen “yakin” statiisiinde oldugu hususunda yanilmustir, fakat “kiz arkadas” maddede ongoriilen
yakinlarin arasinda degildir. Yazara gore bu gibi niteleme hatalarina ya da sahsi cezasizlik sebebinin sinirlart hakkinda diisiilen hatalara hukuki bir sonu¢ baglanmasi olanakli degildir.
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Dolayisiyla (A)’nin niganlisina ait esyay1 calarken diistiigii bu neviden bir hatanin sahsi cezasizlik sebeplerinin maddi sartlarinda
hata ile bir ilgisi bulunmamakta olup bu tip bir 6rnek, inceleme konumuzu olusturan hukuki sorun kapsaminda degildir.

Ikinci olarak niteleme hatasimn da sahsi cezasizlik sebeplerinin maddi sartlarinda hata ile bir ilgisi olmadig1 hususunu vur-
gulamamiz gerekmektedir. Ornegin (A), dini nikahla birlikte yasadig1 (B)’nin de hukuken “esi” oldugu diisiincesiyle hareket
etmis olabilir. Ancak TCK m 167°deki “es” resmi nikahla evlenilen kimseyi nitelemektedir. (A)’nin s6z konusu bu ifadenin
nitelendirilmesindeki hatasi sahsi cezasizlik sebeplerinin maddi sartlarinda hatayla ilgili degildir®>. Haliyle bu mesele de inceleme
konumuzu olusturan hukuki sorun kapsaminda degildir.

Ugiincii olarak her ne kadar cezalandirilabilirligin iiiincii alanina iligkin olsalar da mahiyet itibariyle oldukga farkli olan objektif
cezalandirilabilirlik sartlarina®® ve cezay kaldiran sahsi sebeplere dair hata meseleleri de inceleme konumuzun disindadir. Buna
kargilik sahsi cezasizlik sebeplerine oldukg¢a yakin bir diger kurum olan cezada indirim yapilmasini gerektiren sahsi sebeplerin (=
Alm Personliche Strafeinschrdnkungsgriinde) maddi sartlarinda hata meselesi de caligma konumuzun kapsamindadir. Bunlar, ceza
sorumlulugunu tiimiiyle ortadan kaldirmayan ve fakat cezada indirim yapilmasim gerektiren sebeplerdir’’. Bu sebepler eger sucun
islenmesi aninda var olan sebep mahiyetinde iseler esasen sahsi cezasizlik sebepleriyle tek farklar1 hukuki sonuclart itibariyle
olur. Ancak nitelik itibariyle bir farklilik arz etmezler. Bu yoniiyle her ne kadar ¢calismamizin baglig1 “sahsi cezasizlik sebeplerinin
maddi sartlarinda hata” olsa da sugun iglenmesi aninda var olan cezayi azaltan sahsi sebeplerin maddi sartlarinda hatay1 da
ayn1 kapsamda incelememiz miimkiindiir. Bu itibarla biz bu ¢alismamiz agisindan bu ikincileri de “sahsi cezasizlik sebepleri”
kapsaminda miitalaa edecegiz ki yukarida verdigimiz 3 no.lu ornekte sz konusu olan da cezada indirim yapilmasini gerektiren
bir sahsi sebeptir.

IL. Sahsi Cezasizhk Sebeplerinin Maddi Sartlarinda Hatanin Ceza Sorumluluguna Etkisine iliskin Doktrinde ileri
Siiriilen Teoriler

A. Objektif Teori

Tiirk, Alman ve Italyan doktrinlerinde ¢cogunlukla kabul edilen objektif teoriye gére ceza sorumlulugu acisindan, sahsi ceza-
s1zlik sebeplerinin objektif olarak var olup olmamasi belirleyici olup failin bu sebeplerin maddi sartlarinda hataya diismesi ceza
sorumlulugunu etkilemeyecektir’® 2°. Bu teoriyi savunan yazarlara gore sahsi cezasizlik sebepleri aym objektif cezalandirila-
bilirlik sartlar1 gibi haksizlik ve kusurun tiimiiyle disinda olan objektif nitelikteki sebeplerdir’®. Bunlarin aralarindaki yegane
fark; failin cezalandirilabilmesi igin objektif cezalandirilabilirlik sartlarinin gergeklesmesinin, sahsi cezasizlik sebeplerinin ise
tam aksine gerceklesmemesinin gerekmesidir®'. Bu haliyle sahsi cezasizlik sebepleri, yekdigerlerinden yalnizca ifade bigimi ve
kanuni formiilasyon itibariyle ayrilirlar®?. Ancak her iki kurum da haksizlik ve kusur acisindan bir etkide bulunmadiklarindan,
bunlarin maddi sartlarinda diisiilen hatanin kast: veya kusuru kaldirdigindan da sz edilemeyecektir®®. Sahsi cezasizlik sebepleri,

25 Bkz Vassalli (n 1) 624; Gian Domenico Pisapia, ‘I rapporti di famiglia come causa di non punibilitd’ in: Studi di diritto penale (CEDAM, 1956) 145-181, 180.

26 Bu konuda bkz Bekar (n 3) 146 vd; Ersoy (n 3) 205 vd. Objektif cezalandirilabilirlik sartlar1 agisindan failin hatasinin ceza sorumluluguna bir etkisinin s6z konusu olamayacagi
[tCK m 44°de agikga zikredilmistir. Bu hiikkme gére; “sucun cezalandirilabilmesi icin kanunun bir sartin gerceklesmesini ongordiigii hallerde, sartin gerceklesmesinin bagl oldugu olay
kendisi tarafindan istenmis olmasa bile fail su¢ dolayistyla sorumlu tutulur”. Bkz Fiandaca e Musco (n 2) 458; Canestrari, Cornacchia e De Simone (n 2) 649; Marinucci, Dolcini e Gatta
(n 2) 472; Romano (n 2) 347. italyan doktrininde s6z konusu bu normda “sugun cezalandirilabilmesi igin” ifadesine yer verildigi igin s6z konusu sart heniiz gerceklesmeden evvel de
fiilin sug tegkil ettiginin kabul edilmis oldugu sonucuna da varilmaktadir. Buna gore objektif cezalandirilabilirlik sartlar1 sugun yapisina dahil degildir. Bkz Canestrari, Cornacchia e De
Simone (n 2) 649 ve 653. Ancak sahsi cezasizlik sebepleri agisindan bu sekilde agik bir diizenleme s6z konusu degildir. Canestrari, Cornacchia e De Simone (n 2) 663.

27 Otto (n 5) §20, N 3; Kindhéuser (n 4) §6, N 17. AICK §157°de diizenlenen tanmiklikta zaruret hali cezada indirim yapilmasini gerektiren sahsi sebeplere 6rnek olarak verilebilir.
Bu maddeye gore fail yalan yere yemin ya da gercek dist beyanda bulunma sugunu, kendisinin ya da bir aile mensubunun cezalandirilmasini 6nlemek icin iglemis ise mahkeme cezay1
takdiren indirebilir. Aym sekilde bkz TCK m 167/2 veya m 290/2, 2. ciimle.

28 Hans Heinrich Jescheck und Thomas Weigend, Lehrbuch des Strafrecht (5. Auflage, Duncker & Humblot, 1996) 315; Jiirgen Baumann, Strafrecht Allgemeiner Teil, (7. Auflage, Verlag
Ernst und Werner Gieseking, 1975) §24, N 9; Adolf Schonke und Horst Schroder, Strafgesetzbuch Kommentar (27. Auflage, C H Beck 2006) §247, N 13-14; Welzel (n 13) 59; Otto (n
5) §20, N 4; Roxin (n 1) § 12, N 149; Gropp (n 3) §13, N 132; Schmidt (n 5) N 622; Lackner und Maassen (n 18) §247, N 4; Mantovani (n 2) N 216; Nuvolone (n 13) 205; Marinucci,
Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565; Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Ramacci (n 1) 623; Canestrari, Cornacchia e De Simone (n 2) 633; Giovanni Cocco,
“Il fondamento e i limiti dei rapporti familiari come causa di non punibilita o di perseguibilita a querela di parte”, in Giovanni Iudica e Ugo Carnevali (edz), Responsabilita civile e
previdenza, 1048-1062 (Giuffré, 2015) 1054; Onder (n 2) 388; Artuk, Gokcen, Alsahin ve Cakir (n 2) 652; Oztiirk ve Erdem (n 3) § 6, N 855; Zafer (n 3) 320; Koca ve Uziilmez (n 2)
261; Hakeri (n 6) 428; Akbulut (n 3) 272; Olgun Degirmenci, ‘Ceza Hukukunda Yanilma Kavram: ve Hukuka Uygunluk Nedenlerinde Yanilma’ [2014] TBBD (110), 157; Kitap¢ioglu
Yiiksel (n 7) 252; Kiibra Tung, Ceza Hukukunda Kasti Engelleyen Hata (Adalet 2021) 303; Bulut (n 17) 34-35.

29 Alman Federal Yiiksek Mahkemesi’nin kararina konu olan bir olayda fail karisinin oldugu zanniyla bagkasina ait iki tane bilezik calmugtir. Ilk derece mahkemesi; sanigin, malin
maliki konusundaki hatasinin, sugun unsurlarimin olusmasina bir etkisinin bulunmadig1 gerekgesiyle samgi hirsizlik sugundan mahkiim etmistir. Federal mahkeme tarafindan yapilan
degerlendirmede de mali ¢calinan magdurun failin esi olmasi olasiliginin kanuni tipe iligkin olmadig1, yalmzca AICK § 247/2 uyarinca sahsi cezasizlik sebebi niteliginde oldugu ve bu
husustaki hatanin failin ceza sorumluluguna bir etkisinin olamayacagini belirtilerek ilk derece mahkemesinin karari onanmigtir. BGHst 5, 261 (70). Benzer sekilde bkz BGHSt 23, 281
(282); BGHSt 18, 125 (10); RGSt 61, 270 (271). (Heinrich (n 2) § 32, N 1161.) italyan Yiiksek Mahkemesi de itCK m 649°da yakin akraba aleyhine malvarli§ina kars1 suglar acisindan
kabul edilen sahsi cezasizlik sebebinin maddi sartlarinda diigiilen hatanin ceza sorumlulugunu etkileyen bir hata olmadig1 sonucuna varmistir. Cass Pen, Sez II, 27.1.1964, Giust Pen
1964, 11, 869 (Cocco (n 28) 1054, dpnt 44).

30 Welzel (n 13) 59; Otto (n 5) §20, N 4; Roxin (n 1) § 12, N 149; Gropp (n 3) §13, N 132; Schmidt (n 5) N 622; Marinucci, Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565;
Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Ramacci (n 1) 623; Onder (n 2) 388; Tung (n 28) 303; Bulut (n 17) 31.

31 Welzel (n 13) 59; Roxin (n 1) § 23, N 4-5. Benzer sekilde Marinucci/Dolcini/Gatta’ya gore esasen sahsi cezasizlik sebepleri, “cezalandirilabilirligin” tersine ¢evrilmis sartlarini tegkil
etmekte olup bu nedenle objektif cezalandirlabilirlik sartlarinin diizenlendigi ve bu sartlarin fail tarafindan istenmis olmasinin gerekli olmadiginin vurgulandigi itCK m 44 kapsaminda
ele alinmalar1 gerekir. Marinucci, Dolcini e Gatta (n 2) 473.

32 Gropp (n3) §8,N 13; Roxin (n 1) § 23, N 5.

33 Welzel (n 13) 59; Otto (n 5) §20, N 4; Roxin (n 1) § 12, N 149; Marinucci, Dolcini e Gatta (n 2) 473; Ramacci (n 1) 623; Zafer (n 3) 320; Bulut (n 17) 34-35.
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yalnizca kanun koyucunun bazi sug¢ politikasi tercihleri cercevesinde, faili kusurlu sekilde gerceklestirdigi haksizlik nedeniyle
cezalandirilmaktan kurtarmaktadir yoksa bunlarim varlik nedenleri fiilin haksizlik icerigi ile ilgili degildir**. Nitekim s6z konusu
bu sebeplerin tipikligin objektif unsurlari kapsaminda olmadiklar1 zaten siiphesizdir; s6z konusu bu sebepler gerceklesmeden evvel
de tipik bir fiil s6z konusudur®. Diger taraftan bu sebepler fiili hukuka uygun da kilmaz®. Dolayisiyla s6z konusu bu sebeplerin
hukuka uygunluk sebepleri cercevesinde ele alinmalar1 da olanakli degildir. Bunun dogal sonucu olarak bu sebeplerin maddi
sartlarinda diisiilen hatanin kast1 engelleyen hata kapsaminda ele almabilmesi miimkiin degildir>’. Diger taraftan s6z konusu bu
sebeplerin gerceklesmesi failin kusur yetenegini, haksizlik bilincini ve norma uygun davranmasinin beklenebilirligini etkileyen
bir nitelik de arz etmezler’®. Bu halde kusur yetenegi bulunan fail, norma uygun davranabilecekken, niteligini bildigi haksizlig:
gerceklestirmeyi tercih etmektedir ve dolayisiyla bu fiilinin kinanabilir oldugu siiphesizdir®®. Dolayistyla, hem bir fiili kasten
isleyen hem de bunun hukuki anlam ve sonuclarinin bilincinde olan fail agisindan bu sebeplerde diisiilen hataya hukuken bir nem
atfedilemez*’. Bu nedenle, sahsi cezasizlik sebeplerinin maddi sartlarinda hata ceza sorumlulugu acisindan Gnemsiz bir hatadir ve
bu hataya hukuken bir sonu¢ baglanmasi miimkiin degildir*'. Bu cercevede, s6z konusu bu sebepler biitiiniiyle objektif nitelikte
olup gerceklesmeleri halinde failin bu durumun bilincinde olup olmamasi, bu sebeplerden yararlanmasi agisindan bir 6nem arz
etmeyecegi gibi gerceklesmemeleri halinde de failin bu hususta yanilgiya diismesi cezai sorumlulugunu etkilemeyecektir*?. Buna
gore Ornegin (A), kendisine emanet edilen bagkasina ait esyay1 mal edinirse, bunun ayni konutta yasayan kardesine ait oldugunu
bilmese bile TCK m 167 (ItCK m 649) geregince giiveni kotiiye kullanmaktan ceza almaz*}. Oysa mal bir bagkasina ait olmasina
ragmen yanliglikla kardesine ait oldugunu zannederse cezalandirilacaktir; zira bu hususta diistiigii hatanin cezai sorumluluguna
herhangi bir etkisi s6z konusu olmayacaktir**.

B. Siibjektif Teoriler
1. Kat1 Siibjektif Teoriler

Alman ve Italyan doktrinlerinde az sayida yazar tarafindan savunulan kat: siibjektif teorilere gore sahsi cezasizlik sebeplerinin
maddi sartlar1 acisindan diiglilen hatanin da failin ceza sorumluluguna etki ettigi kabul edilmelidir. Ancak bu goriisii savunan
yazarlarca birbirinden oldukga farkl: teorik ve normatif gerekgeler ileri siiriilmiistiir.

Bu kapsamdaki yazarlarin bir kismina gore sug teorisi agisindan sahsi cezasizlik sebeplerinin haksizlik ve kusurluluk alanlarinda
bir fonksiyon ifa etmedikleri siiphesizdir. Bu nedenle, bunlarin maddi sartlarinin somut olayda gerceklestigi hususunda hataya diigen
failin, bu hatasinin sug teorisi agisindan fiilin haksizligini veya failin kusurlulugunu kaldirmasi olanakli degildir. Bununla birlikte,
bu belirlemeler sug teorisinin genel mantiksal ¢ikarimlari niteliginde olup herhangi bir hukuk egitimi almamig normal bir failin
bakis agisindan, “fiilin haksizlik teskil etmedigine” dair diisiince ile “cezalandirilamaz” olduguna dair diisiince arasinda niteliksel
bir farkin olmadig1 da bir gergektir®’. Zira kanunun agikca cezasiz olarak nitelendirdigi bir fiilden dolay1 cezalandirilamayacagini
bilen veya hakli olarak buna inanan kimse, esasen kanunun “calmayacaksin” emrini ihlal etmekle su¢clanamayacagi diisiincesiyle
hareket etmektedir ve bu diisiincesinde haksiz oldugunu séylemek olanakli degildir. Esasen meslek erbabi olmayan bir kimseden,
hukuk alimleri arasinda bile fikir birligine varilmaktan ¢ok uzak olan hukuka uygunluk, kusursuzluk ve cezasizlik gibi kavramlar

34 Ramacci (n 1) 623. Benzer sekilde bkz Nuvolone (n 13) 205; Marinucci, Dolcini e Gatta (n 2) 470. Ayn1 anlama gelecek sekilde Onder (n 2) 388.

35 Roxin (n 1) § 12, N 149; Jescheck und Weigend (n 28) 315-316.

36 Ramacci (n 1) 623; Marinucci, Dolcini e Gatta (n 2) 471.

3T Welzel (n 13) 59; Jescheck und Weigend (n 28) 315-316; Roxin (n 1) § 12, N 149; Marinucci, Dolcini e Gatta (n 2) 473; Palazzo (n 7) 598; Cocco (n 28) 1054; Oztiirk ve Erdem (n
3) § 6, N 855; Zafer (n 3) 320-321; Hakeri (n 6) 428; Bulut (n 17) 33.

38 Canestrari, Cornacchia e De Simone (n 2) 632. Nitekim bu goriisteki bazi yazarlara gore esasen bu sebeplerin bir kisminin ihdasinda failin motivasyonuna da 6nem atfedildigi
sOylenebilir. Nitekim Gropp’a gore sahsi cezasizlik sebepleri dolayistyla kisinin cezalandirilmamasi, temelde, bir kisiye bagli olgusal nedenlere ya da tamamen kisilerin kendilerinde
bulunan kusurlulukla ilgili nedenlere dayanir. Bu anlamda milletvekili sorumsuzlugu (AICK § 36, § 37), Almanya’daki yabanci diplomatik temsilcilik iyelerinin, aile liyelerinin ve 6zel
ev calisanlarinin yani sira Almanya’daki yabanci konsolosluk misyonlarinin iiyelerinin Alman yarg: yetkisinden muaf tutulmas1 (GVG §18, §19) vb kisiyle baglantili olgusal nedenlere
ornek verilebilir. Kusurlulukla ilgili hallerde ise failin fiilini gergeklestirirken kendisini motive etmek igin 6zel bir baski altinda oldugu varsayilir ve bu durum da fiildeki kusur seviyesini
azaltarak cezalandirma sonucunun uygunsuz goriinmesine neden olur. Kusurlulukla ilgili hallere iliskin 6rnek olarak su¢luyu kayirma sucunun failin yakinlari lehine iglenmesi (AICK
§ 258/6), ensest iliskide bulunan kisinin yasinin kiiciik olmasi nedeniyle cezasizlik (AICK § 173/3), kiirtaj girisiminde bulunan kadinin cezalandirilmamasi (AICK §218/4) sayilabilir.
Gropp (n 3) §8, N 17. Ancak yine yazara gore sahsi cezasizlik sebeplerinin maddi sartlarinda hata temelde 6nemsiz olup bunlarin objektif olarak var olup olmadigina bakilmalidir. Gropp
(n 3) §13, N 134. Meseleye benzer sekilde yaklasan Otto’ya gore de kimi hallerde s6z konusu sebeplerin kusuru azaltict bir etkisinin bulundugu kabul edilebilirse de buna istinaden bu
sebeplerin maddi sartlarinda hataya 6nem atfedilebilmesi ve bu durumun ceza sorumluluguna etkide bulunabilmesi igin bu sebeplerin de failin motivasyonuna 6nem atfedilen mazeret
sebeplerine benzer sekilde birer mazeret sebebi olarak tasnif edilmesi ve buna dair bir dogmatik gerekge ortaya konulmasi gereklidir. Yazara gore soz konusu sebepler fiilin hukuka
aykirthigi ve failin kusurundan bagimsiz olduklari icin somut olaydaki objektif varliklar belirleyicidir. Otto (n 5) §20, N 4.

39 Nitekim asagida siibjektif goriisleri ele alirken atif yapacagimiz itCK m 59/4’ii ele alan bazi yazarlar, burada gegen “cezay: ortadan kaldiran haller” ifadesinin her ne kadar oldukga
genis bir anlamsal alan1 s6z konusu olsa ve ilk yiizeysel okumada sanki aksi fikri destekliyormus gibi goriinse de sistematik olarak bu ifadenin sahsi cezasizlik sebeplerini kapsamasinin
olanaksiz oldugunu belirtmislerdir. Buna gére bir haksizlig1 gergeklestiren kimsenin yanilarak bunun cezalandirilamaz oldugunu diisiinmesinin mazur goriilebilmesi olanaksizdur.
Canestrari, Cornacchia e De Simone (n 2) 634. Benzer sekilde bkz Marinucci, Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565; Cocco (n 28) 1054.

40 Canestrari, Cornacchia e De Simone (n 2) 634; Bulut (n 17) 35.

Welzel (n 13) 59; Otto (n 5) §20, N 4; Roxin (n 1) § 12, N 149; Gropp (n 3) §13, N 132; Jescheck und Weigend (n 28) 315-316; Ramacci (n 1) 623.

42 Roxin (n 1) § 12, N 149; Jescheck und Weigend (n 28) 315-316; Marinucci, Dolcini e Gatta (n 2) 473; Cocco (n 28) 1054.

43 Bkz Gropp (n 3) §8, N 20.

44 Marinucci, Dolcini e Gatta (n 2) 473; Canestrari, Cornacchia e De Simone (n 2) 634; Cocco (n 28) 1054-1055; Zafer (n 3) 321.

4 Max Kohlhaas, ‘Der Irrtum iiber das Vorliegen oder Nichtvorliegen von personlichen Strafausschliefungsgriinden’ [1958] ZStW (70), 219.
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arasindaki ince ayrimlar1 kavramasi beklenebilir degildir*®. Bu acidan bakildiginda failin bakis acisina gore, en genig anlamda
haksizlik hatasi, fiil islenmeden 6nce kendisinin tasavvur ettigi seye gore degerlendirilmelidir ki bu onun i¢in fiilin cezalandirilabilir
bir fiil olmadigina dair hatayla esdegerdir. Oyleyse cezalandirilmay: engelleyen bir hususun varligini bilen ve somut olayda da bu
hususun gerceklestigi zanniyla hareket eden kimse de neticede isledigi fiilin cezalandirilmaz oldugunu zanniyla hareket etmektedir
ve bu durum onun agisindan haksizlik hatasindan farkli degildir. Dolayisiyla haksizlik hatasina sonu¢ baglayan hukuk sisteminin,
sahsi cezasizlik sebebinin maddi sartlarinda hataya bir sonu¢ baglamamasi tasavvur edilebilir olmayacaktir. Bu ¢ercevede s6z
gelimi AICK § 247’nin bilahare yiiriirliikten kaldirtlan 2. fikrasinda diizenlenen sahsi cezasizlik sebeplerinin maddi sartlart
acisindan diisiilen hata eger kacinilmaz mahiyette ise haksizlik hatasina iligkin hiikiim ¢ercevesinde failin ceza sorumlulugunun
ortadan kalktig1 kabul edilmelidir*’. Bahsedilen sabik diizenlemeye gore “altsoya ya da iistsoya ya da eslerin birbirlerine karst
isledikleri hirsizlik veya giiveni kotiiye kullanma cezalandirilmaz”. Bu ¢ercevede failin, maddede belirtilen yakin akraba aleyhine
islenen hirsizlik ve giiveni kotiiye kullanma suglarinda hareketin konusunun aitlik durumuyla ilgili diistiigii kacinilamaz hata,

kendisini fiili islemeye yonelttiyse, ceza sorumlulugundan s6z edilemeyecektir® 4°.

Italyan doktrininde cezalandirilabilirligin sucun bir unsuru oldugunu kabul eden ve bu unsuru kaldiran sebeplerin maddi sart-
larinda hatay1 da sugun unsurlarinda hata temelinde ¢6ziimleyen istisnai bir goriig de sahsi cezasizlik sebeplerinin maddi sartlarinda
hatanin failin ceza sorumlulugunu kaldiracagini kabul etmistir. Bu goriise gore ceza, kanunda sug olarak tanimlanan fiilin adeta
bir miitemmim ciiziidiir; cezasiz bir suctan bahsetmek isin dogasina aykiridir. Bunun dogal sonucu olarak cezalandirilabilirlik
tipikligin bir unsurudur ve sahsi cezasizlik sebeplerinin s6z konusu oldugu hallerde artik tipiklikten s6z edilemez. Ozellikle
failin niteligine cezalandirilma noktasinda bir sonug¢ baglandig1 hallerde bu nitelik failin bir vasfi, dolayisiyla tipik haksizligin bir
pargasidir. Nitekim 6rnegin yakin akraba aleyhine islenen malvarligina kars1 suclarda sahsi cezasizlik sebebi 6ngoren itCK m 649
acisindan bakarsak; esasen “akrabanin” bir mali ¢calmasi ile “bir yabancinin” ¢almasi arasinda “hareket” acisindan bir fark séz
konusu degilse de “fail” acisindan bir fark vardir ve bu fark, yasaklanan eyleme dair tarif agisindan bir sonu¢ doguracaktir. Zira ilk
ve ikinci olasilikta esasen iki farkl tipiklik degerlendirmesi s6z konusudur ve ikincisi agisindan cezalandirilmasi gereken bir hak-
sizliktan s6z eden kanun, ilki acisindan tam aksini soylemektedir’”. Esasen kanunun acik¢a cezalandirmama sonucunu dogurdugu
bir olasilik acisindan “sug icin aranan karaktere uygun seviyede bir antisosyal fiilden” s6z edilemeyecegi kabul edilmelidir’!. Bu
fiillerin, yine cezalandirmama sonucunu doguran mesru savunma halinde bulunulmasindan farkli olarak hukuka aykiriliklarindan
s0z edilmesi miimkiin ise de ifade ettikleri antisosyalligin agirlig1 itibariyle cezaya layik olduklarindan, haliyle de “bir ceza nor-
muna aykiriliktan” s6z etmek olanakli degildir>?. Dolayisiyla somut olayda bir sahsi cezasizlik sebebinin bulunmasi, nihayetinde
fiilin ceza normundaki tarife yani tipe uygun olmamasi sonucunu dogurur. Bu cercevede bu sebeplerin maddi sartlarindaki hata
acisindan da tipiklikte hatay1 diizenleyen itCK m 47 hiikmiine gore degerlendirme yapilmalidir>?.

Yine Italyan doktrininde sahsi cezasizlik sebeplerinde hatanin ceza sorumluluguna etkisinin s6z konusu olmasi gerektigini
belirten diger bazi1 yazarlar ise meseleyi sucun maddi unsurlarinda hatay1 diizenleyen itCK m 47 temelinde degil suca etki eden
hallerin maddi sartlarinda hatay1 diizenleyen [tCK m 59/4 temelinde ele almaktadirlar. Bu goriisteki yazarlar, “fail, yanilarak
cezayt ortadan kaldiran hallerin gerceklestigini zannederse bu haller daima lehine olarak degerlendirilir. Ancak failin taksirinden

46 Kohlhaas (n 45) 219.

47 Kohlhaas (n 45) 223-224. Horn, bu husustaki goriisleri inceledigi makalesinde, Celle Yiiksek Mahkemesi’nin de temelde bu husustaki hatay1 6nemli bulmadigini not etmekle birlikte,
bu durumun haksizlik hatas1 kapsaminda telakki edilebilecegine hiikmettigini belirtmektedir. Bkz Eckhard Horn, ‘Zum Irrtum beim Ehegattendiebstahl’ [1971] MDR (1), 9.

48 Kohlhaas (n 45) 224. Ancak yazar, aym mantikla, sahsi cezasizlik sebeplerinin maddi sartlarinda tersine hata halinde, bu sefer failin cezalandirilmas: gerektigi kanaatindedir. Zira
fail, cezalandirilabilir bir fiil icra ettigini bilmesine ragmen sz konusu fiili icra etmekten imtina etmemektedir. Bu sekilde bir motivasyonla hareket eden failin s6z konusu cezasizlik
sebebinden yararlanmasi miimkiin olmamalidir. Bkz Ibid.

49 Bu teori doktrinde elestirilmis olup 6rnegin Horn’a gore bu goriis “cezasizlik bilincini” yani islenen fiilin cezasiz kalacagina dair bilinci cezasizligin bir 6ngart1 haline getirmekte
olup bunun kabulii olanakli degildir. Zira bu goriisiin gerekcelerinin tutarl olabilmesi i¢in failin, somut olayda, motivasyonunu belirleyen temel husus olan “belli bir akrabalik iligkisinin
iglenen baz fiilleri cezasiz kildig1” bilinciyle hareket etmesi gerekmektedir. Kohlhaas bu noktada goriisiinii her ne kadar hukuk¢u olmayan bir kimse acisindan haksizlik yanilgisi ile
cezasizlik sebebinin ayni sekilde algilanacag: diigiincesinde temellendirse de esasen bizatihi kendi goriistinii bu iki kurum arasindaki anlamsal ayrim tizerinde sekillendirmektedir. Zira
neticede Kohlhaas*‘cezalandirmaya” dair biling ile “maddi cezasizlik sebebine dair bilinci” birbirinden ayirmakta ve 6rnegin failin, cezasizlik sebebini bilse bile gercekte bir yakinina ait
mall, bir bagkasina ait zannederek ¢almasi halinde cezalandirilmasi gerektigi sonucuna varmaktadir. Boyle bir bakis acisi ise ancak kast ve haksizlik bilincine dair ayrimin failin zihninde
de bir yansimast varsa anlamli olabilir. Oysa yazarin goriisiiniin mantiksal sonucu; “bilmenin” ancak onceden var olan objektif durumla ilgili olmasi yani failin, cezasizlik sebebinden
yararlanmast i¢in magdur ile olan iligkisini tasavvur etmis olmasinin yeterli kabul edilmesidir. Dolayisiyla yazarin goriislerinin ¢ikis noktas: ve sonuglart uyumsuz oldugu gibi dayandigi
gerekce de kendi i¢cinde tutarli degildir. Bkz Horn (n 47) 10.

50" Alfredo De Marsico, Delitti contro il patrimonio (E Jovene 1951) 229.

51 De Marsico (n 50) 230. Ayrica bkz Ranieri (n 2) 289. Asagida alintiladigimiz Yargitay 2. Ceza Dairesi kararinda da “kiside hataya” vurgu yapilmigtir.

52 De Marsico (n 50) 230 ve 232.

33 De Marsico (n 50) 232. De Marsico ceza hukuku genel hiikiimler kitabinin daha sonraki bir tarihte yayinlanan 2. baskisinda, 59. maddenin 1. fikrasindaki “cezay ortadan kaldiran
haller” ifadesinin hukuka uygunluk sebeplerini de kapsayan ancak bununla sinirli olarak algilanamayacak sekilde genig bir anlamda kullanildigini belirtmekte ve buna m 649/1°i de
ornek gostermektedir. Cezay1 ortadan kaldiran sebeplerde hatanin ise failin kasitli suglar agisindan ceza sorumlulugunu ortadan kaldirdigini belirtmekte, ancak burada sahsi cezasizlik
sebeplerine dzel bir agiklama yapmamaktadir. Bkz Alfredo De Marsico, Diritto penale, Parte generale (2. Edz, E Jovene 1969) 227-228. Yazarin bu gdoriigleri hem gerekcesi hem de
sebebiyet verdigi hukuki sonuglar yoniinden elestirilmigtir. Evvela bu goriisiin “ceza” ve “su¢” arasinda kurdugu irtibat kabul edilebilir degildir. Her su¢ agisindan dogal olarak bir ceza
ongoriilmesi farkl bir sey sug teskil eden her fiilin cezalandirilmasi farkli bir seydir ve bizatihi ceza kanunu bazi hallerde bu ikinciden imtina etmistir. Ceza hukukunun iki momenti olarak
‘norm’ ve ‘yaptirim’ kendi 6zerklikleri olan kavramlardir ve yaptirimin somut olayda uygulanamazhig, ilgili fiilin sug teskil ettigi ger¢egini degistirmemektedir. Bu a¢idan ceza, sugun ne
kurucu unsuru ne de ondan ayrilmaz bir sonucudur. Diger taraftan bu goriisiin kabulii halinde sadece hataya diigen fail degil fakat onun yaninda serikler de cezalandirilamayacaktir. Zira
suga istirak kasitl ve hukuka aykirt bir fiilin varligim gerektirir. Oysa sahsi cezasizlik sebeplerinin kabul edilmesi ile boyle bir neticenin hedeflenmeyecegi siiphesizdir. Aksine kanun,
hukuksal korumadan fail yoniinden dahi vazge¢mis degildir. Bkz Vassalli (n 1) 619-620.
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kaynaklr bir hata soz konusu ise ve sucun taksirli hali kanunda ongoriilmiis ise ceza sorumlulugu ortadan kalkmaz” seklindeki
bu hiikmiin lafzinda herhangi bir ayrim yapilmadigini, bu cercevede ceza sorumlulugunu ortadan kaldiran tiim hallerin bu
hiikiim cercevesinde degerlendirilebilecegini ileri siirmektedir’*. Bu goriise gore her ne kadar bu hiikiim, objektif teori taraftar:
Italyan yazarlarca yalmzca hukuka uygunluk nedenlerinin ve/veya mazeret nedenlerinin maddi kosullarinda hatayla smirli olarak
ele alinmakta ise de bu yaklagim dogru degildir. Bu noktada siibjektif teori taraftar1 yazarlar temelde, s6z konusu hiikmiin
ilk fikrasinda cezay1 ortadan kaldiran sebeplerin ger¢eklesmesi halinde, fail bunlari bilmese dahi onun lehine uygulanacaginin
Ongoriilmiis olmasindan ve bu hiikmiin sahsi cezasizlik sebepleri icin de cari olacagi hususunun genel olarak kabul ediliyor
olmasindan™ yola ¢ikmaktadir: Ayn1 maddenin yukarida alintiladigimiz 4. fikrasi da ifade bicimi itibariyle ayn1 anlamsal genisligi
haiz olup sahsi cezasizlik sebeplerinin 59. maddenin birinci fikrasi kapsamina girdigini ve fakat ayni maddenin dordiincii fikrasinin
kapsamina girmedigini iddia etmek ve bu hiikmii sadece hukuka uygunluk sebeplerinin veya mazeret nedenlerinin maddi sartlarinda
hatayla sinirl1 olarak kabul etmek icin bir sebep s6z konusu degildir. Aksine kanun, bahsi gecen itCK m 59/4°te, yanilarak “cezay1
ortadan kaldiran hallerin” gerceklestigini zanneden failin daima bu sebeplerden yararlanacagim agikca hiikkme baglamis ve bu
konuda herhangi bir istisnaya da yer vermemistir’®. Bu durum karsisinda, sahsi cezasizlik sebeplerinin maddi sartlarinda hatanin
da bu fikra kapsaminda oldugunu kabul etmek gerekir’’. Zira kanun koyucunun, ayn1 normda ve birkag satir uzaklikta ayn: anlama
gelecek sozciikleri kullanirken, aslinda birbirinden farkli hukuki kurumlar kastettiginin iddia edilmesi, yerlesmis mantik ve yorum
ilkeleri ¢ercevesinde kabul edilebilir olmayacaktir>®. Kanun koyucunun tercih ettigi bu acik ifadeler karsisinda; sirf dogmatik bazi
kabullerden yola ¢ikarak bu hiikmiin, sadece hukuka uygunluk sebeplerinin veya mazeret nedenlerinin maddi sartlarinda hatayla
stnirh olarak uygulanmasi gerektiginin iddia edilmesini hakli kilacak hicbir semantik gerekce s6z konusu degildir’®. Bu cercevede
sahsi cezasizlik sebeplerinin maddi sartlarinda diisiilen hatanin da bu fikra kapsaminda degerlendirilmesi ve bu halde, s6z konusu
sahsi cezasizlik sebebinin, failin lehine uygulanmasi gerekmektedir®.

2. Smurh Siibjektif Teoriler

Sinirli siibjektif teoriler bagli1 altinda topladi§imiz goriigler esas itibariyle objektif teorilerin arglimanlarini reddetmemekle veya
bu konuda genel bir degerlendirme yapmamakla birlikte, belli suclar agisindan ihdas edilen sahsi cezasizlik sebeplerinin maddi
sartlarinda diigiilen hatanin failin ceza sorumlulugunu ortadan kaldiracagini ileri siirmektedirler. Ancak asagida inceleyecegimiz
ayirici teoriden farkl olarak, bu grupta siiflandirdigimiz yazarlar, birbirinden oldukga farkli teorik ve normatif gerekceler ileri
stirmekte ve sahsi cezasizlik sebepleri arasinda kategorik bir ayrim da yapmamaktadirlar.

Bu gruptaki yazarlarin bazilarina gore esas itibariyle sahsi cezasizlik sebepleri objektif mahiyette olup bunlarin maddi sart-
larinda diisiilen hatanin failin ceza sorumluluguna etki etmesi olanakli degildir. Zira s6z konusu sebepler tipiklik ve hukuka
aykirilik diginda konumlandigindan, bu sebeplerin maddi gartlarinda hataya diigen fail hakkinda kast1 kaldiran hata hiikiimlerinin
uygulanmasi zaten miimkiin degildir®'. Bu nedenle failin bu sebeplerin maddi sartlarinin somut olayda gerceklestigi yoniindeki
hatas1 cezalandirilabilirligini etkilemeyecektir®. Ancak sahsi cezasizlik sebeplerinin tiimii ayn1 esasa dayandirilabilecek ve bu
nedenle de suc teorisi agisindan ayni sonuclara baglanabilecek mahiyette de degildir ve bunlarin bazilarinda failin siibjektif
durumunu dikkate almamizi gerektiren ihdas nedenleri s6z konusudur®. Bu cercevede 6rnegin kanun koyucu, sugluyu kayirma
sucunu (AICK § 258) yakini lehine igslemesi halinde failin zorunluluk haline benzer sekilde sadakat duygusu ag¢isindan bir ¢atigma
durumunda oldugunu varsaymistir (AICK § 258/6) ®*. Bu gibi hallerde s6z konusu sahsi cezasizlik sebebinin maddi sartlarinda

5% Vassalli (n 1) 624.

55 Nitekim itCK m 59/1’in sahsi cezasizlik sebepleri agisindan cari olacagi yoniinde bkz Frosali (n 24) I, N 63; Pisapia (n 25) 177; De Marsico (n 53) 227.

56 Vassalli (n 1) 624.

57 Vassalli (n 1) 624-625. Ancak Vassalli bu degerlendirmenin mantiksal olarak fiil aninda var olan sebepler ile sinirli oldugunu ve cezay1 ortadan kaldiran sahsi sebeplerin bu kapsamda
kabul edilemeyecegini vurgulamaktadir. Bkz Vassalli (n 1) 625. Ayni goriiste olan Pecorella da ItCK m 59’un genel ifadesinin sahsi cezasizlik sebeplerini de kapsadigini ancak bunun
mantiksal sinirlarinin da elbette olabilecegini ifade etmektedir. Gaetano Pecorella ‘Semantica versus ideologie: L’errore sulle cd cause di esclusione della pena’ [2019] Archivio Penale
2019(2), 22.

38 pecorella (n 57) 21. Yazar, bunun daha zayif olmayan bagka bir normatif dayanaginin da itCMK m 273/3 ve 530/3 hiikiimleri oldugunu ifade etmektedir. Her iki hiikiimde de kanun,
hem “hukuka uygunluk nedenlerine” hem de “sahsi cezasizlik sebeplerine” ayri ayr1 deginmis ve fakat bunlart “ayni sonuca” tabi tutmustur. Bu durum da kanun koyucunun, birbirinden
farkli olarak ele alsa bile iki kurumu ayni sonuglara tabi kilabildigini ortaya koymaktadir. Bu durumun ItCK m 59 agisindan cari olmamast igin bir sebep soz konusu degildir.

3 Pecorella (n 57) 22. Ayrica bkz ve krs Grosso (n 2) 93 vd.

0" Bu goriiii elestiren yazarlara gore itCK m 59/4’te geen “cezayt ortadan kaldiran haller” ifadesinin her ne kadar oldukga genis bir anlamsal alani s6z konusu olsa ve ilk yiizeysel
okumada sanki aksi fikri destekliyormus gibi goriinse de “sistematik olarak™ bu ifadenin sahsi cezasizlik sebeplerini kapsamasi olanaksizdir. Nitekim bu hiikiim, ceza kanununun genel
sistematigi cercevesinde, esasen hatanin bir mazeret tegkil etmesi esasi iizerine bina edilmistir. Oysa bir haksizlig1 gerceklestiren kimsenin yanilarak bunun cezalandirilamaz oldugunu
diistinmesinin mazur goriilebilecek bir yonii soz konusu degildir. Canestrari, Cornacchia e De Simone (n 2) 634. Benzer sekilde Marinucci, Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani
(n2) 565.

61 Baumann, Weber und Mitsch (n2)§24,N7.

62" Baumann, Weber und Mitsch (n 2) §24, N 7.

63 Baumann, Weber und Mitsch (n 2) §24, N 8.

64 Reinhart Maurach, Friedrich-Christian Schroeder und Manfred Maiwald, Strafrecht Besonderer Teil, Teil Band 2, straftaten gegen Geimenschaftwerte (10. Auflage, C F Miiller 2012)
§100, N 24; Gunther Arzt, Ulrich Weber, Bernd Heinrich und Eric Hilgendorf, Strafrecht Besonderer Teil (Ernst und Werner 2009) §26, N 16; Baumann, Weber und Mitsch (n 2) §24, N
9. Bu mesele Italyan ceza hukuku doktrininde daha farkli bir sekilde ¢6ziimlenmektedir. itCK’nun AICK § 258’ karsilik gelen ve failin, adliyeye kars1 islenen bazi suglar1 “kendisi veya
bir yakininin 6zgiirliigii veya onuru igin yakin ve kaginilmaz bir zarardan koruma zorunlulugu altinda islenmesi” halinde cezalandirilmayacagina iliskin m 384/1 hiikmii bir zorunlulugu
ele almasi itibariyle 6zel bir “mazeret nedeni” olarak goriilmektedir. Bu ¢ercevede, bu husustaki hataya iliskin olarak m 59/4’iin uygulanmasi agisindan bir sorunun s6z konusu olmadig1
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hata, benzer bir ¢atisma durumunun s6z konusu oldugu zorunluluk halinin maddi sartlarinda hataya (AICK § 35/2) benzer bir
sekilde ele alinmalidir®. Buna gore AICK § 258°de diizenlenen sucluyu kayirma sucuna iliskin ayni paragrafin son fikrasinda
yer alan sahsi cezasizlik sebebinin maddi sartlarinda kaginilmaz bir hataya diisen fail hakkinda AICK § 35/2 uyarinca cezaya
hiikmolunmamal1 ve fakat eger bu hata kaginilabilir bir hata ise fail hakkinda verilecek cezada AICK § 49/1 uyarinca indirim
yaptlmalidir®.

Alman doktrinindeki bazi yazarlara gore ise sahsi cezasizlik sebepleri fiilin haksizlik niteligi veya failin kusurlulugu yoniinden
herhangi bir etkide bulunamayacagindan bunlara dair maddi sartlarda hatanin da failin ceza sorumluluguna bir etkide bulunmasi
miimkiin degildir®’. Buna karsilik bu sebeplerde diisiilen hata, failin fiili yoniinden genel bir haksizlik hatasinin kaynag1 olabilir.
Eger somut olayda boyle bir durum s6z konusu ise haksizlik hatasina iligkin hiikiimler uygulanmalidir®®.

Yine bu gruptaki baz1 yazarlar, sahsi cezasizlik sebeplerinin esas itibariyle ¢esitli suc politikas1 gerekgeleriyle kabul edildigini
ve bunlardaki hatanin kural olarak ceza sorumlulugunu etkilemesinin miimkiin olamayacagin ifade etmekle birlikte istisnai olarak
su¢luyu kayirma sucuna (AICK § 258) iliskin yukarida zikrettigimiz sahsi cezasizlik sebepleri ve bunun disinda ayrica iistsoy
veya es aleyhine hirsizlik ve giiveni kotiiye kullanma sug¢larinin islenmesi halinde sahsi cezasizlik sebebi 6ngoren AICK § 247°nin
(bilahare yiiriirliikten kaldirilan) 2. fikrast agisindan diisiilen hatanin, mahiyeti itibariyle ceza sorumlulugunu kaldiracagini ileri
siirmiiglerdir®®. Bu kapsamda, AICK § 247/2’de sadece aile iligkilerine karismama seklindeki bir suc politikasi anlayiginin degil””
ve fakat ondan daha 6nemli olarak failin kusuruyla ilintili sekilde yakin iligkilerden kaynaklanan ayricalikli bir durumun s6z konusu
oldugunu ifade eden yazarlara gore bu halde kanun koyucu, fiilin toplumsal kinanabilirliginin son derece az olmasi nedeniyle
cezalandirmaktan sarfinazar etmektedir’'. Gercekten, esler arasindaki yakin birlikte yasama, birbirlerinin miilkleri arasindaki
keskin sinirlar1 bulaniklastirmaktadir dyle ki bir egin miilkiyeti, diger es i¢in otomatik olarak dokunulmaz durumda degildir.
Harg¢ligin1 kocasinin ciizdanina ulagarak tamamlayan bir esin gerceklestirdigi fiilin haksizlik tegkil ettigi siiphesizdir ve fakat bu
es, ayni fiili liclincii bir kisinin clizdanina ulasarak iglemis gibi de degildir. Zira bu halde kanunun emirlerine kars1 gerceklestirilen
fiil, toplumsal olarak o kadar az agirliga sahiptir ki, hukuk sisteminin otoritesinin saglanmasi i¢in ona ceza ile tepki verilmesine
gerek yoktur’?. Ustsoy ile altsoy arasindaki iliskide de benzer bir durum gozlemlenebilir. Mali stkintisin1 oglunun kumbarasin
bosaltarak ¢dzen baba, ihtiyaci oldugu bu paray1 isvereninin veya iiyesi oldugu dernegin kasasindan almast fiilinde oldugu gibi ayni
nitelikte sosyo-etik bir kinama ile muhatap olmayacaktir’?. Elbette aile bireyleri arasinda islenebilecek ve bu belirtilen kapsama
girmeyen suclar da s6z konusu olabilir ve 6zellikle ¢ok degerli bir seyin ¢alinmasi halinde farkli bir degerlendirme yapmak da
gerekebilir. Ancak bu gibi istisnai durumlar, kanunun AICK § 247/2°de ihdas edilen cezasizlik sebebi acisindan kusur igeriginin
agirhigini hesaba kattig1 gercegini degistirmeyecektir’*. Bu tespitlerin dogal sonucu olarak fail eger hataya diiserek esi yerine bir
bagkasina ait paray1 ¢almig ise bu hatasindan ve sahsi cezasizlik sebebinden yararlanmalidir. Zira AICK § 247/2’in ihdas nedeni
fail agisindan bulunulacak kusur yargistyla ilgili olduguna gére yalnizca objektif durumun belirleyici olmasi miimkiin degildir.
Sahsi cezasizlik sebepleri agisindan da failin fiil motivasyonunu etkileyen hata hallerinin ceza sorumlulugunu etkiledigi kabul
edilmeli ve fail bu halde de AICK § 247/2°de ihdas edilen cezasizlik sebebinden yararlanmalidir’>.

zira bu hiikmiin mazeret nedenlerinin maddi sartlarinda hatay1 da kapsadigi konusunda bir tereddiit bulunmadig1 kabul edilmektedir. Bkz Padovani (n 2) 307; Canestrari, Cornacchia e
De Simone (n 2) 632. Nitekim bu hususun sebebini degerlendiren bazi yazarlara gore bu halde norma uygun davranigin beklenebilirligi s6z konusu olmadigindan, bu tip sebepler failin
“motivasyonunu” sekillendirmekte olup bunlarda diisiilen hata da failin fiil motivasyonunu etkileyecektir. Bkz Canestrari, Cornacchia e De Simone (n 2) 636. Ancak bu belirttigimiz son
yazarlarin yakin akraba aleyhine islenen malvarligina kars1 suclarda cezasizlik 6ngoren m 649 hiikmiiniin maddi sartlarinda hatanin fiilin kinanabilirligini etkilemedigini kabul ettiklerini
de not etmeliyiz. Bkz Canestrari, Cornacchia e De Simone (n 2) 634.

65 Arzt, Weber, Heinrich und Hilgendorf (n 64) §26, N 16; Maurach, Schroeder und Mainwald (n 64) §100, N 24.

66 Baumann, Weber und Mitsch (n 2) §24, N 7; Maurach, Schroeder und Mainwald (n 64) §100, N 24.

67 Fischer (n2) §247, N 4.

%8 Fischer (n 2) §247, N 4. Lackner/Maassen eserlerinin 5. baskisinda hirsizlik ve giiveni kotiiye kullanma suglarinin yakin akraba aleyhine islenmesi meselesini incelerken, bu hususta
failin diistiigii hatanin sahsi cezasizlik sebebinin uygulanmasi agisindan 6nemsiz oldugunu belirtmis (Karl Lackner und Hermann Maasen, Strafgesetzbuch [5. Auflage, C H Beck 1969]
§247,N 4), eserlerinin 7. ve sonraki baskilarinda da ayn1 hususu tekrarlamakla birlikte bu hatanin fiilin geneline dair bir haksizlik hatasinin kaynagi olabilecegi hususunu da eklemislerdir.
Bkz Lackner und Maassen (n 18) §247, N 4.

% Walter Stree, ‘Der Irrtum des Taters iiber die Angehorigeneinschaft seines Opfers’ [1962] FamRZ, 55. Anilan ve bilahare yiiriirliikten kaldirilan AICK § 247/2’ye gore “Altsoya,
listsoya ya da eglerin birbirlerine karsi igledikleri hirsizlik veya giiveni kétiiye kullanma cezalandiriimaz”.

70 Aksi yonde bkz Bernd von Heintschel-Heinegg, Miinchener Kommentar zum Strafgesetzbuch, Band 1 (3. Auflage, C H Beck 2017) §16, N 146. Yazara gore bu gibi hallerde sahsi
cezasizlik sebebinin ihdasindaki amag devletin belirli kisisel iliskilerden uzak durmak istemesi oldugundan, bu sebepler de sadece objektif duruma bagl: olabilir.

7 Stree’ye gore kanunun, diger malvarlifina karsi suglarda cezai miidahaleden ¢cekinmemesine karsilik sadece hirsizlik ve giiveni kotiiye kullanma sugu agisindan sahsi cezasizlik
sebebini kabul etmesi kargisinda burada amag aile iligkilerine devletin miidahale etmek istememesi olamaz. Aksine AICK § 247/2’deki cezasizlik, farkli bir perspektiften, yani fail ile
magdur arasindaki, failin kusuruyla ilgili olan yakin iliskilerden kaynaklanan ayricalikli bir durum olarak ele alinmistir. Bkz Stree (n 69) 58.

72 Stree (n 69) 58.

3 Stree (n 69) 58.

74 Stree (n 69) 58.

75 Stree (n 69) 60. Yazar benzeri bir degerlendirmeyi daha sonraki bir alismasinda sugluyu kayirma sugunun diizenlendigi AICK § 258 maddesindeki sahsi cezasizlik sebebi icin de
yapmustir. Nitekim yazara gore kanun koyucu, bir akraba ya da failin bizatihi kendisi lehine cezai kovusturmanin engellenmesi mahiyetinde bir fiil iglerken, zorunluluk hali benzeri bir
catisma durumunu dikkate almaktadir. Ancak yazar, ayrici teorileri savunan yazarlarin aksine bu halde mazeret nedenlerinin maddi sartlarinda hataya dair § 35/2’e bagvurulmasinin
celiskili olacagimi ifade etmistir. Zira yazara gore failin yakin akrabasi lehine bu sucu islemesi ihtimalini ele alan § 258/6 ile failin kendisi lehine islemesi ihtimalinin diizenlendigi § 258/5
arasinda, hiikkmiin ratio legisine dair “catisma durumu” izahi agisindan temelde hicbir fark yoktur. Eger sorunun § 35/2’ye gore ¢oziilmesi gerektigi kabul edilirse her iki halde de diisiilen
hatanin “kaginilabilir” olup olmadigina bakilacaktir. Oysa § 258/5 kapsamina giren hallerde failin bizatihi kendisine dair olasiliklar s6z konusu olacagi i¢in hatanin kaginilabilir bir hata
olmasim aramak aslinda hataya sonug¢ baglamamak anlamina gelir. Dolayisiyla bu olasilik ag¢isindan hatanin kaginilabilir olmamasi higbir seyi ifade etmeyecektir. Bu halde mecburen
aranmayacak kaginilabilir olma sartinin bu sefer § 258/6 icin aranmasi ise ¢eligkili olacaktir. Zira § 258/5-6’da kanun koyucu failin, kendisini korumast ile bir yakinini korumasin esit
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Benzer sekilde Italyan doktrininde genel anlamda sahsi cezasizlik sebeplerinde hata agisindan bir sonuca varmayan bazi
yazarlarca, itCK’nun yakin akraba aleyhine islenen malvarligina kars1 suclarda uygulanabilen sahsi cezasizlik sebebini diizenleyen
649. maddesi agisindan failin diistiigii hataya da cezasizlik sonucunun baglanmasi gerektigi ileri siiriilmiistiir. Bu goriiste olan
yazarlarin bir kismina gore failin ya da magdurun kisisel 6zelliklerine iliskin cezasizlik sebepleri tam olarak ItCK m 59/4’te
ifadesini bulan “cezay1 kaldiran sebepler” ibaresi kapsamina girmektedir ve bu sebeplerin maddi sartlarinda hata agisindan da
bu madde hiikmii uygulanmalidir’®. Nitekim bu fikra, kaleme alimis itibariyle oldukca genis bir anlama sahip goriinmektedir ve
hukuka uygunluk sebepleri, mazeret sebepleri ve niteligine uydugu miiddetce cezalandirmay: onleyen diger sebepler hakkinda
da uygulanabilir durumdadir’’. Esasen bu hiikiim, farkli bir hiikkme (6rnegin m 47 veya 59/2) dayali olarak farkli bir ¢bziime
ulagilmasinin gerekli olmadig: veya durumun niteliginin farkli bir ¢ézlime isaret etmedigi hallerde uygulanacak genel ve tali bir
kural mahiyetindedir’®. Bu cercevede eger fail, itCK m 649/1 kapsamina girecek sekilde yakin bir akrabasina ait bir mal iizerinde
fiilini icra ettigini zannetmekteyse s6z konusu bu hatasindan yararlanacak ve kasith su¢ nedeniyle sorumlu tutulamayacaktir. Bu
halde fail, somut olayda magdura ait niteliklerden birinde yanilmistir ve bu yanilg1 ne su¢un maddi unsurlarina ne de nitelikli hallere
iligkin bir yamlgi oldugundan m 47 ya da m 59/2 kapsaminda degil bunlara gére tali mahiyetteki m 59/4’e gore ¢oziimlenmelidir’®.
Bu sebeple fail, gercekte babasina ait oldugu zanniyla bir bagkasina ait mali ¢alarsa m 59/4 nedeniyle bu hatasindan yararlanacak
ve -bu sug taksirle de islenemeyeceginden- hirsizlik sucundan dolay: cezalandiriimayacaktir®,

Diger bazi yazarlara gore ise ItCK m 649’un uygulanmas acisindan sadece objektif duruma degil ve fakat failin tasavvuruna da
bakilmalidir®'. Bu ¢ercevede bu maddede belirtilen akrabalardan birine ait oldugu zanniyla ashinda bir baskasina ait esya iizerinde
kanunda belirtilen suglardan birinin iglenmesi (6rnegin failin babasina ait oldugu zanniyla bir bagkasina ait esyay1 (¢)almasi) halinde
649. madde yine de uygulanacaktir. Zira bu halde, failin gercek durumu bilseydi tipik fiili islemeyecegi varsayilmalidir®?. Bu da
s0z konusu hatanin esasl bir fiili hata oldugunu gostermektedir ve bu da failin kastin1 kaldiracaktir. Malvarligina karg: suclarin
taksirli halleri kanunda dngoriilmediginden failin, bu hataya taksirli olarak diisiip diismedigi de bu acidan onemli degildir®>.

Benzer sekilde Tiirk doktrininde de malvarli§ina karg1 suclarin yakin akraba aleyhine iglenmesi halinde faile ceza verilmemesini
veya verilecek cezada indirime gidilmesini 6ngdren ETCK m 524 acisindan bazi yazarlar, eger fail bu hiikmiin maddi sartlarinda
hataya diismiis ise bunun ceza sorumlulugunu etkileyecegini kabul etmislerdir®*. Bu goriis esasli fiili hata-esasli olmayan fiili hata
ayrimindan hareket etmis ve bu halde failin gercegi bilse idi, sucu islemeyeceginin farz olunacagin ileri siirmiistiir®>. Bu sebeple
fail, bu halde s6z konusu esasli hatasindan yararlanmalidir.

Yeni TCK doneminde fail yanilarak bir bagkasina ait mali babasina ait oldugu zanniyla (¢)almis ise hakkinda yine de TCK m 167
hiikiimlerinin uygulanmasi gerektigini savunan diger bazi yazarlar ise bu hususta TCK m 30/2 hiikmiinden hareket etmektedirler.
Buna gore anilan hiikiimde her ne kadar daha az cezay1 gerektiren nitelikli hallerden s6z edilmis ise de cezasizlik nedeni konusunda
hataya diisen kisinin de bu hatasindan yararlanabilmesi gerektigi kabul edilmelidir®®. Bu ¢ercevede TCK m 167’de diizenlenen
sahsi cezasizlik sebebinin maddi sartlarinda hataya diisen fail hakkinda TCK m 30/2 hiikmii uygulanacak ve bu hiikiimde failin
hatasindan yararlanacag diizenlendiginden m 167 hiikmiine gore uygulama yapilacaktir®”.

bir zemine oturtmustur. Bir hatanin iki halde birbirinden farkl1 degerlendirilmesi bu esitlikle bagdagsmayacaktir. Bu nedenle sorunun ¢6ziimii agisindan § 35/2’nin uygulanmasi olanakli
olmayip yazara gore fail, yanliglikla bir akrabasina yardim ettigini varsayarsa, 258. maddeye gore cezasizlik, kisitlama olmaksizin kabul edilmelidir. Bkz Walter Stree, ‘Begiinstigung,
Strafvereitelung und Hehlerei’ [1976] Juristische Schulung Zeitschrift fiir Studium und Ausbildung 16 (3), 141. Ancak yazarin bu sonuca varmak noktasinda hangi normdan hareket
ettigi acik degildir ve bu agiklamalar ¢ercevesinde akla sadece sugun nitelikli hallerinde hatanin diizenlendigi AICK § 16/2 gelmektedir. Bu muglaklik § 247/2 agisindan kaleme aldig1
ve goriiglerini yukarida aktardigimiz ¢aligmasi acisindan daha da yogundur ve yazarin kusur temelindeki izahi bu sefer akla § 35/2yi getirmektedir.

76 Ppisapia (n 25) 178-179.

77 Nitekim bu yonde bkz Bettiol (n 2) 411.

Nino Levi, “Art 597, in: II codice penale illustrato articolo per articolo, vol I, 256’dan nkl Pisapia (n 25) 178.

Pisapia (n 25) 179. Ranieri sahsi cezasizlik sebeplerinin maddi sartlarinda diisiilen hatanin {tCK m 59’a gore ¢oziimlenecegini belirtmekle birlikte (bkz Ranieri [n 2] 192 vd) m 649/1
hiikmiinde diigiilen hata halini “kast1 kaldiran hata” bahsinde ele almig ve 6rnegin esinin oldugu zanniyla bir bagkasina ait mali calan kimsenin ceza sorumlulugunun bulunmayacagi
sonucuna varilacagini belirtmistir. Yazara gore bu halde fail, “magdurun sahsinda hataya diismektedir” ve kanun bu niteligin bulunmasina cezasizlik sonucu baglamistir. Bkz Ranieri (n
2) 289. Dolayisiyla yazar s6z konusu hatay1 agik sekilde fiili hata (m 47) olarak nitelememekte ve kiside hata oldugunu belirterek neticede [tCK m 59/4 kapsaminda ele almaktadir.

80 Pisapia (n 25) 180.

81 Vincenzo Manzini, Trattato di diritto penale italiano, Vol IX: Delitti contro il patrimonio, A cura del Pietro Nuvolone (5. Edz, UTET 1986) 353.

82 Manzini (n 81) IX 353.

83 Manzini (n 81) IX 353.

84 Faruk Erem, Umanist Doktrin Acisindan Tiirk Ceza Hukuku Genel Hiikiimler (10. Baski, Seving 1973) N 147.

85 Erem (n 84) N 147.

86 Durmug Tezcan, M Ruhan Erdem ve R Murat Onok, Teorik ve Pratik Ceza Ozel Hukuku (20. Bas1, Segkin 2022) 962; Ozbek, Dogan ve Bacaksiz (n 3) 444; Recep Giilsen, ‘Malvarligina
Kars1 Suglar Agisindan Akrabalik Baginin Etkisi (TCK m 167)’ in: Mahmut Koca (Ed), Prof. Dr. Mehmet Emin Artuk’a Armagan (Seckin 2020) 479; Dogan Gedik ‘Ceza Hukukunda
Sahsi Cezasizlik Sebepleri’ [2006] Yargitay Dergisi 32(4), 575. Bu goriisii elestiren yazarlar ise TCK m 30/2 hiikmiiniin sahsi cezasizlik sebepleri hakkinda uygulanamayacagini zira
nitelikli hallerin ve sahsi cezasizlik sebeplerinin birbirinden ¢ok farkli miiesseseler oldugunu belirtmislerdir. Buna gore sucun nitelikli halleri haksizligin objektif yapisi i¢indedir ve haliyle
kastin kapsamindadir. Sahsi cezasizlik sebepleri ise kastin kapsaminda degildir. Bu nedenle kast1 kaldiran hataya iligkin hiikiimler sahsi cezasizlik sebeplerinin maddi sartlarinda hata
icin uygulanamaz. BkzBulut (n 17) 34-35; Serdar Ravis, ‘Tiirk Ceza Hukukunda Sahsi Cezasizlik Sebepleri’ (Yayinlanmamus Yiiksek Lisans Tezi, Ankara Haci Bayram Veli Universitesi
Lisansiistii Egitim Enstitiisii 2022) 23. Ancak belirtmemiz gerekir ki Ravis, esasen bu halde diisiilen hatadan failin yararlanmasi gerektigi fikrindedir. Nitekim anilan yazar, Gedik’e
atifla failin, malin bagkasina ait oldugunu bilseydi mali almayabilirdi denilebilmekteyse TCK m 167°de diizenlenen sahsi cezasizlik sebebinden faydalanmasi gerektigini belirtmektedir.
Ravis (n 86) 23. Ancak yazarin ¢aligmasinda, sahsi cezasizlik sebeplerinde hatanin TCK m 30 kapsamindaki tiim hata tiirlerinin diginda oldugunu ayr1 ayr1 agiklamasi ve atif yaptig
Gedik’in aksine TCK m 30/2 hiikmiiniin uygulanmasina dair goriisleri de reddetmesi (bkz Ibid, 22 vd) karsisinda s6z konusu bu sonuca hangi hiikiimden hareketle ve nasil vardig
anlagilamamaktadir.

87 Yargitay da yakin tarihli bir kararinda failin TCK m 167°de tanimlanan sahsi cezasizlik sebebinin maddi sartlarinda hataya diigmesi halinde TCK m 30 geregince bu hatasindan
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Buna kargilik diger bazi caligmalarda ise TCK m 167 ag¢isindan diisiilen hatadan failin yararlanmasi gerekliligine TCK m 30/3
hiikmiinden yola ¢ikilarak varilmaktadir. Bu goriise gore TCK m 30/3’te yer alan “cezay1 kaldiran veya azaltan nedenler” ibaresi
yalmzca TCK’nin ikinci kisim, ikinci boliimiinde yer alan nedenlerle siirli degildir®®. Zira bu béliimde sadece cezay1 kaldiran
“genel” nedenlere yer verilmistir, oysa TCK’nin 6zel hiikiimlerinde de cezay1 kaldiran bazi1 6zel nedenler 6ngoriilmiistiir. Bunlar
hakkinda diigiilen hata da TCK m 30/3 kapsaminda degerlendirilmelidir. Buna gore 6rnegin babasina ait oldugu zanniyla tigiincii bir
kisiye ait bir mali ¢alan kimse de bu hatasinin kaginilmaz olmasi kaydiyla TCK m 167°deki cezasizlik sebebinden yararlanacaktir®®.
Bu goriisle ayni sonuca varan diger bazi yazarlar ise buna bagkaca gerekceler gostermektedir. Buna gore; failin babasina ait sandig1
ve fakat gercekte bir bagkasina ait paltonun cebinden para (¢)aldigi drnekte, esasen haksizligin tiim unsurlart gerceklesmistir
ve fail de bunun bilincindedir. TCK m 167 bir nitelikli hal diizenlemesi olmadigindan meselenin TCK m 30/2 kapsaminda
¢oziimlenebilmesi de olanakli degildir®. Esasen sahsi cezasizlik sebeplerinde hata tek bagina kusurlulugu etkileyen bir niteligi
haiz de degildir. Yine de bu gibi bir sebebe kanun koyucunun yer vermesindeki neden hisimlik iligkisinin cezalandirilmasinin
suc politikasi geregi yersiz olmasidir. Dolayisiyla bu sebeplerin failin kinanabilirligi iizerinde etkisi yadsinamaz®'. Bu acidan, soz
konusu sahsi cezasizlik sebebinin maddi sartlarinda hata acisindan bakilmas: gereken kural kusurlulugu etkileyen sebeplerin maddi
sartlarinda hataya dair TCK m 30/3 hiikmiidiir. Bu hiikiimde her ne kadar “ceza sorumlulugunu kaldiran veya azaltan nedenler”
ifadesine yer verilmigs ve bu anlamda s6z konusu hiikiim lafzi ve sistematik olarak TCK’nin ikinci kisim, ikinci boliimiinde yer alan
hiikiimlere atifta bulunuyor gibi goriinmekte ise de yorum noktasinda bu sekilde bir ¢ikarim baglayict olmayip bu hiikmiin sahsi
cezasizlik sebeplerini de kapsayacak sekilde yorumlanmasi miimkiindiir®”. Nitekim kanun koyucu sahsi cezasizlik sebeplerini de
cezalandirmaya engel bir sebep olarak kabul etmis ve CMK m 223’te tipki kusurlulugu kaldiran sebeplerin varlig1 halinde oldugu
gibi sahsi cezasizlik sebeplerinin varlig1 halinde de ceza verilmesine yer olmadigina dair karar verilmesini 6ngormiistiir. Oyleyse
sahsi cezasizlik sebeplerinin maddi sartlarinda hata hali de TCK m 30/3 kapsamina girmekte olup bu halde fail, bu husustaki
kaginilmaz hatasindan yararlanacaktir®?.

C. Ayiric Teori

Alman doktrininde gittikce taraftar toplayan ayirici teoriyi savunan yazarlara gore sahsi cezasizlik sebepleri sug teorisi acisindan
ayn1 iist baslikta toplansa da gercekte bunlarin ihdas nedenleri ve fonksiyonlart birbirinden farklidir®*. Nitekim bunlardan bir
kisminda kanun koyucu tamamen sug¢ ve ceza politikasin1 nazara alarak haksizlik tegkil eden bir fiili cezalandirmaktan imtina
etmektedir” . Buna karsilik diger kisminda sahsi cezasizlik sebebinin ihdas nedeni failin motivasyonuna verilen 6nem yahut failin
kusurunun son derece az olmasi ve bu hallerde fiilin cezalandirilabilir bir agirhga ulasamamasidir®. Iste ayirici teori, bu iki
olasiligin birbirinden ayrilmasi ve iki ayr kategorideki sahsi cezasizlik sebeplerinde diisiilen hataya farkli sonuclar baglanmasi
gerektigini ileri siirmektedir®’. Bir baska ifadeyle ayiric1 teorinin temel hareket noktasi, 6ngoriilen sahsi cezasizlik sebepleri ve
cezay1 kaldiran sahsi sebeplerin biitiinciil bir cerceve ve amag lizerine insa edilmemis olmasidir. Bu cihetle, bu sebeplere iligkin hata
hallerinde de biitiinciil bir ¢oziime ulagilamamaktadir; kanun koyucunun 6ngordiigii cezasizlik sebebi ile hangi amaca yoneldiginin
irdelenmesi gereklidir®®.

Nitekim bu teoriyi savunan yazarlara gore eger bir sahsi cezasizlik sebebi miinhasiran ya da agirlikli olarak devletin cezalandirma
politikalarina hizmet ediyorsa bu sebeplerin uygulanmasi agisindan tiimiiyle objektif durum dikkate alinacaktir ve bu sebeplerin

yararlanacagini ve hakkinda bu hiikmiin uygulanmasi gerektigini ictihat etmistir: “Katilanin 2014 yilinin mayis ayindan ekim ayina kadar egiyle beraber esinin agabeyi olan tanik..."un
evinde kaldigi, katilamin tamiga ait ikametten ayrilmasindan sonra ikamete bu kez tanik...’in eginin erkek kardesi olan sanik...’in gelip, evde misafir olarak kalmaya basladigi, sanik...”in
evden ayrilirken, katilana ait ceketi, katilanin esine ait botu ve bir adet bi¢agi da almas: seklinde gerceklesen olayda, samgin asamalardaki savunmasinda; ceket ve botu enigtesi olan
tanik ...’e ait zannederek, katilana ait oldugunu bilmeden kullanmak amagl aldigini ifade etmesi karsisinda, dosya kapsaminda sanigin savunmasimin aksine bir delilin bulunmadigi,
esyalarin kime ait oldugunu bilme imkaniin bulunmamasi, ablast ve enigtesi ile gegici olarak birlikte oturmasi karsisinda, samgin gercekte herhangi bir kan veya kayin hisimhig
bulunmadigr katilana ait esyalart kaymn hisimliginin bulundugu enistesi olan tanik ..."in zannederek aldigi, TCK’min 30. maddesi kapsaminda kigideki hatasindan yararlanmasi gerekecegi
ve sanik hakkinda TCK'mn 167/2. maddesinin uygulanma sartlarimin olustugu; samigin hatadan yararlanmasinin sonucu olarak ve atili sugun sikayete tabi oldugu gozetilerek,...’dan sanik
hakkinda sikayet¢i olup olmadigi sorularak sonucuna gore sanik hakkinda hiikiim kurulmasi gerekirken yazili sekilde hiikiim kurulmasr” (Yargitay 2CD 9/1/2020 tarih ve 2019/10770 E
2020/515 K, https://karararama.yargitay.gov.tr [Cevrimici] 17/11/2022). Ancak kararda TCK m 30’un hangi fikrasina dayanilarak bu sonuca varildig: belirtilmis degildir. Kararda gecen
“kigideki hatasindan yararlanmasi gerekecegi” ifadesi TCK m 30/2’yi akla getirmektedir.

88 7eki Hafizogullar1 ve Muharrem Ozen, Tiirk Ceza Hukuku Genel Hiikiimler (12. Basi, US-A 2019) 299; Devrim Giingér, Ceza Hukukunda Fiil Uzerinde Hata (Yetkin 2007) 73.

89 Giingér (n 88) 73. Agik olmamakla birlikte Hafizogullari ve Ozen (n 88) 399. Yazarlar, m 30/3’te gegen “ceza sorumlulugunu kaldiran veya azaltan nedenlerin” hukuka uygunluk
nedenleri, kusurlulugu kaldiran nedenler, isnat yetenegini azaltan veya kaldiran nedenler ve “cezalandirilabilme sartlar1” oldugunu belirtmektedirler. Yazarlar bu son kavrami “sug ortaya
ciktiktan, olustuktan sonra s6z konusu olan, sadece belli sartlarda devletin ceza verme hakkindan vazge¢mesini ifade eden nedenler” seklinde tanimlamaktadirlar. Bkz Hafizogullar: ve
Ozen (n 88) 213. Bu goriisiin olagan sonucu sahsi cezasizlik sebeplerinde hatamin da TCK m 30/3 kapsaminda sayilmasidir.

%0 M Emre Tulay, Ceza Hukukunda Sahista veya Konuda Hata (Adalet 2022) 266, 267 dipnot 630.

91 Tulay (n 90) 267.

92 Tulay (n 90) 268.

9 Tulay (n 90) 269.

94 Heinrich (n 2) §20, N 620; Wessels, Beulke und Satzger (n 1) §12, N 494.

95 Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich (n 2) §20, N 620; Mii-KO (n 70) §16, N 146.

96 Wessels, Beulke und Satzger (n 1) §12, N 494; Schonke und Schroder (n 28) §16, N 34; Heinrich (n 2) §20, N 620.

97 Thomas Exner, ‘Kompendium der strafrechtlichen Irrtumslehre’ [2009] Zeitschrift fiir das Juristische Studium (5), 523; Heinrich (n 2) §32, N 1163.

98 Heinrich (n2) §32, N 1163; Exner (n 97) 523.
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Erkan SARITAS, Hazar ALGAN CANSEVEN, Sahsi Cezasizlik Sebeplerinin Maddi Sartlarinda Hata

sartlarinda hata 6nemsizdir®. Ornegin milletvekili sorumsuzlugu tiimiiyle cezalandirma politikasina iliskin oldugundan buna
iligkin maddi sartlarda diisiilen hata ceza sorumluluguna etki etmeyecektir'®’. Buna karsilik eger bu sebepler, 6ncelikli olarak
zorunluluk haline benzer bir motivasyonu ya da fiilin azalan kusur diizeyini dikkate almay1 gerektiriyorsa, failin tasavvuru
degerlendirilmelidir'?'. Ornegin AICK § 258/6 hiikmii ikinci olasilig1 ve bu sebepler bakimindan nesnel durum diginda farkli bir
yaklagimin gerekliligini acik¢a gostermektedir'%. Bu hiikiim, oncelikle kusuru hafifletici bir catisma durumu ifade etmektedir. Zira
kanun koyucu, yakin aile iiyeleri arasindaki dogal dayanigma duygusuna saygi gostermektedir. Failin, sorugturma veya kovusturma
ya da cezanin infazinin kendisini veya ailesini tehdit eden ekonomik veya sosyal sonuclart dnlemek amaciyla bu sugu islemesi
halinde de kendisine miisamaha gosterilmektedir'®}. Bu acidan s6z konusu sahsi cezasizlik sebebi kusur alanina kaymakta ve
mazeret nedenlerine yaklagmaktadir. Dolayisiyla sehven akrabasi zannettigi kisi lehine bu sucu isleyen kisi, gercekten akrabasi
lehine sugu isleyen kisi ile ayn1 motivasyonel ve psikolojik catisma durumundadir ve s6z konusu sahsi cezasizlik sebebi ile saglanan
cezasizlif1 talep etmekte hakli oldugu kabul edilmelidir. Bu ¢er¢evede, AICK § 258/6 hiikmiiniin amaci1 dogrultusunda fail bu
sebebin maddi sartlarinda diistiigii hatadan yararlanmalidir'4.

Ancak bu teoriyi savunan yazarlar arasinda failin bu sebeplerin maddi sartlarinda diigtiigii hatasina hangi hiikiimlere gore
sonug¢ baglanacag: tartismalidir'®. Bu noktada agirhkli goriis mazeret nedenlerinin maddi sartlarinda hataya iliskin AICK §
35/2’in kiyasen uygulanmasidir'?. Nitekim sahsi cezasizlik sebeplerinin maddi sartlarinda hata, mazeret teskil eden zorunluluk
halinin maddi sartlarinda hataya benzetilebilir'®’. Bu agidan, yukarida verdigimiz drnekte oldugu gibi yakini zannederek ceza
kovusturmasindan kurtulmasina yardim ettigi kisinin, gercekte bu hiikmiin kapsamina giren bir yakin1 olmadig: hallerde failin bu
hususta diistiigii hata eger kacinilmaz nitelikte ise AICK § 35/2 uyarinca cezaya hiikmolunmamali ve fakat eger bu hata kaginilabilir
bir hata ise fail hakkinda verilecek cezada AICK § 49/1 uyarinca indirim yapilmalidir. Bununla birlikte AICK § 258/5-6’da oldugu
gibi failin hatasinin kaginilabilir olup olmadiginin 6nemsiz oldugu haller de s6z konusu olabilir. Zira bu halde s6z konusu sahsi
cezasizlik sebebinin ratio legis’i olarak failin hukuka sadakat yiikiimliiliigii ile akrabasi lehine davranma hususunda diistiigii
psisik agmaz, onun fiil motivasyonunun temelini tegkil ettiginden, bu halde akraba hakkinda diisiilen hata agisindan kaginilabilirlik
degerlendirmesi yapilmasi olanak dahilinde degildir'%%.

Buna karsilik diger bir goriise gére bu gibi hallerin tiimii ya da en azindan (AICK § 258/5 6rneginde oldugu gibi) bir kismi1
acisindan zorunluluk haline gore daha 6zel bir durum s6z konusudur ve kaciilabilirligi tartismak olanakli degildir'®”. Esasen
bu sebepler yukarida da belirtildigi gibi, baz1 hallerde haksizligin agirlig1 ve failin 6zel motivasyonu ile ilgili oldugundan bu
gibi durumlarda §16/2’deki hata hiikmiiniin konusunu olusturan nitelikli hallere son derece benzerler''°. Bu nedenle esasen sahsi
cezasizlik sebepleri sucun bir unsuru olmadigindan sucun daha az cezayi gerektiren nitelikli hallerinin gerceklestigi hususunda
hataya diisiilmesini diizenleyen §16/2’deki hata hiikmii bu sebepler agisindan dogrudan uygulanabilir degilse de kryasen uygulan-
masi yoluyla sorun ¢6ziilmeli ve bu halde hatanin kaginilabilir olup olmadigina bakilmaksizin fail sahsi cezasizlik sebebinden

yararlandiriimalidir!' 1.

I11. Degerlendirme

A.1 Sahsi cezasizlik sebeplerinin maddi kogullarinda hata meselesinin ¢dziimlenmesi acisindan oncelikle temel bir hususun
ortaya konulmasi gerekmektedir: Doktriner bir kategorilendirme olarak “sahsi cezasizlik sebepleri” aslinda niteliksel olarak son
derece heterojen mahiyette pek ¢ok normu biinyesinde barindirmaktadir!'?. Gergekten, bu baslik altindaki pek cok normun ratio
legis’i birbirinden oldukca farklidir ve bu farklilik esasen bunlarin hukuki nitelikleri acisindan da etki dogurmaktadir! '3, Nitekim
sahsi cezasizlik sebepleri kategorisi iginde yer almakla birlikte 6rnegin milletvekili sorumsuzlugunu dngéren norm (AY m 83) ile

9 Rengier (n 12) §32, N 6; Wessels, Beulke und Satzger (n 1) §12, N 498; Heinrich (n 2) §32, N 1163; Exner (n 97) 523.

100 Wessels, Beulke und Satzger (n 1) §12, N 498; Heinrich (n 2) §32, N 1163; Exner (n 97) 523. Exner buna 6nciil suga istirak sebebiyle sonraki sugtan cezasizlik 6ngoren §257/3 teki
diizenlemeyi de ornek gostermektedir. Zira yazara gére bu hiikiim de failin 6zel motivasyonuyla ilgili olmayip miinhasiran kanun koyucunun benimsedigi ceza politikasiyla ilgilidir.
Exner (n 97) 523.

101 Wessels, Beulke und Satzger (n 1) §12, N 498; Kindhéuser (n 4) §26, N 17; Rengier (n 12) §32, N 6; Heinrich (n 2) §32, N 1163; Exner (n 97) 523.

102 Rengier (n 12) §32, N 6; Wessels, Beulke und Satzger (n 1) §12, N 499.

103 Wwessels, Beulke und Satzger (n 1) §12, N 500. Exner de bu hiikiimdeki cezalandirmamanin “failin 6zel motivasyonuyla baglantili oldugunu” belirtmektedir. Exner (n 97) 523.

104 Wessels, Beulke und Satzger (n 1) §12, N 500. Ayrica bkz Rengier (n 12) §32, N 6.

105 Heinrich (n 2) §32, N 1163; Mii-KO (n 70) §16, N 146; Exner (n 97) 523.

106 Exner (n 97) 523; Wessels, Beulke und Satzger (n 1) §12, N 501.

107 Wessels, Beulke und Satzger (n 1) §12, N 501; Mii-KO (n 70) §16, N 146.

108 Bz Wessels, Beulke und Satzger (n 1) §12, N 501.

109 Kindhiuser (n 4) §24, N 14; Exner (n 97) 523.

10" Schonke und Schroder (n 28) §16, N 34.

11 Kindhiuser (n 4) §24, N 14; Schénke und Schrdder (n 28) §16, N 34. Sahsi cezasizlik sebeplerinin sug teorisindeki yerleri ve nitelikleri itibariyle AICK § 16/2’deki hata hitkmiiniin
bu sebeplerin maddi sartlarinda hata hakkinda uygulanmasinin olanaksiz oldugu yoniinde bkz Baumann (n 28) §24, N 9.

112 vassalli (n 1) 618; Grosso (n 2) 94, dipnot 23; Padovani (n 2) 460; Marinucci, Dolcini e Gatta (n 2) 470; Cadoppi e Veneziani (n 2) 564; Palazzo (n 7) 597; Heinrich (n 2) §20, N
615, Wessels, Beulke und Satzger (n 1) §12, N 494; Gropp (n 3) §8, N 14.

113 Marinucci, Dolcini e Gatta (n 2) 470. Ayrica bkz Canestrari, Cornacchia e De Simone (n 2) 663-664; Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich (n 2) §20, N 615, 618,
620.
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yakin akraba aleyhine islenen malvarligina karg1 suclarda cezasizlik sonucunu doguran normun (TCK m 167) ihdas sebeplerinin
birbirinden tiimiiyle farkli oldugu konusunda bir tereddiit s6z konusu degildir''*. Bunlarin doktrinde alisilageldigi sekilde tek
bir baglik altinda ele alinmast ise sadece ceza sorumlulugu acisindan meydana getirdikleri miisterek etkiler nedeniyledir''>. Bu
cercevede, sahsi cezasizlik sebeplerinin maddi sartlarinda hata meselesinin ¢ézlimii noktasinda isabetli bir sonuca varabilmemiz
acisindan hem soz konusu kategorinin kabuliine dair miisterek sonuclari hem de bu kategoride yer alan sebeplerin her birinin
tasid1g1 miinferit anlami birlikte g6z 6niinde bulundurmamiz gerekmektedir!'°.

2. Hemen ilk basta ifade etmemiz gerekir ki sahsi cezasizlik sebeplerinin fiilin tipikligi izerinde herhangi bir etkisi s6z konusu
degildir'!”. Gergekten bu sebepler, yasak normuna iligkin genel nitelikteki 6nermenin negatif parcasini teskil etmedikleri gibi ona
alternatif bir 6zel nitelikte 5nerme mahiyetinde de degillerdir''®. Bu cercevede hirsizlik sucunu diizenleyen ceza normu acisindan
“zilyedinin rizas1 olmadan bagkasina ait taginir bir mali, kendisine veya bagkasina bir yarar saglamak maksadiyla bulundugu yerden
alma” geklindeki yasak onermesi, sadece bir yabancinin degil ve fakat bir ebeveynin malim1 almay1 da yasaklamaktadir. Zira ceza
normlar1 bir hukuksal deger ihlalinin tarifini teskil ederler ve bu tarifin kapsamina giren fiiller tipe uygun, bir bagka ifadeyle
tipik olarak nitelenirler''”. Yakin bir akrabanin aleyhine islenen hirsizlik 6rneginde de dikkat edilirse ceza normuyla korunan bir
hukuksal degerin kanuni tarife uygun sekilde ihlali, dolayisiyla tipe uygun bir fiil s6z konusudur. Failin bu tarife uygun bir fiili
icra etmesiyle yasak normunun ihlali yani tipiklik gerceklesecek olup malin yakin akrabaya ait olmasina cezasizlik sonucunun
baglanmast, islenen fiili hukuksal deger ihlaline iligkin kanuni tarife uygun yani tipik olmaktan ¢ikarmayacaktir'?’. Diger taraftan
calinan malin yakin akrabaya ait olmasi iglenen fiili hukuka uygun da kilmamaktadir'?!. Zira cezasizlik sonucunun s6z konusu
olmasi, hukuk sisteminin bu fiile cevaz verdigi anlamina gelmemektedir. Dolayisiyla bu ihtimalde de bir haksizligin s6z konusu
oldugu hususunda tereddiit bulunmamaktadir. Oyleyse somut olayda islenen fiille baglantili bir sahsi cezasizlik sebebinin soz
konusu olmast, bu fiili tipik ve hukuka aykiri olmaktan ¢ikarmayacaktir'22.

Bunun dogal sonucu olarak sahsi cezasizlik sebeplerinin maddi sartlarinda hatayr kast kapsaminda telakki etmek miimkiin
degildir '3, Gergekten tipikligin siibjektif bileseni olarak kast, kanuni tipte tanimlanmig objektif unsurlara dair bilgi ve istemi
ifade etmektedir'?*. Oysa yukarida degindigimiz iizere sahsi cezasizlik sebepleri tipikligin birer unsuru degildir. Failin bir bagkasina
ait taginir veya taginmaz mala bilerek ve isteyerek zarar vermesi halinde kanuni tarife (TCK m 151) uygun bir haksizli§in kasten
gerceklestirilmesi s6z konusudur. Bu malin yakin akrabaya ait olmasi, haksizliga iligkin tarifin objektif bir unsuru olmadigin-
dan, failin bu durumun bilincinde olup olmamasi kastinin varlig1 agisindan herhangi bir etki dogurmayacaktir'>. Dolayisiyla
failin ¢aldi81 esyanin babasina ait oldugunu zannetmesi, islenen fiilin hirsizlik sucunu (TCK m 141 vd) olusturdugu gercegini
degistirmeyecektir'%°.

3. Ote yandan sahsi cezasizlik sebeplerinin failin kusurlulugu iizerinde etkili olduklarindan s6z etmek de miimkiin degildir'?’.

Gergekten, bir sahsi cezasizlik sebebinin s6z konusu olmasi ne failin kusur yetenegini ne haksizlik bilincini ne de norma uygun

114 Wessels, Beulke und Satzger (n 1) §12, N 494; Schonke und Schroder (n 28) §16, N 34; Heinrich (n 2) §20, N 620; Mii-KO (n 70) §16, N 146; Exner (n 97) 523; Vassalli (n 1) 618;
Marinucci, Dolcini e Gatta (n 2) 470.

15 Marinucci, Dolcini e Gatta (n 2) 470. Ayrica bkz Canestrari, Cornacchia e De Simone (n 2) 663-664; Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich, §20, N 615.

16 Wessels, Beulke und Satzger (n 1) §12, N 494; Schonke und Schroder (n 28) §16, N 34; Heinrich (n 2) §20, N 620; §32, N 1163; Exner (n 97) 523.

17 yWelzel (n 13) 59; Otto (n 5) §20, N 4; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich (n 2) §20, N 616; Bettiol (n 2) 664; Vassalli (n 1) 622; Nuvolone (n 13) 204-205; Fiore
e Fiore (n 4) 409; Cadoppi e Veneziani (n 2) 565; Palazzo (n 7) 598; Ramacci (n 1) 623; Ozgenc (n 3) 763; Zafer (n 3) 470.

118 Bkz Bettiol (n 2) 664; Cadoppi e Veneziani (n 2) 565. Krs De Marsico (n 50) 229.

19" Giinther Jakobs, Strafrecht Allgemeiner Teil (2. Auflage, Walter de Gruyter 1991) § 2 N 12; Wessels, Beulke und Satzger (n 1) §1, N 7; Gropp (n 3) §3 N 26; Kindhduser (n 4) §2
N 6; Heinrich (n 2) §1 N 5; Roxin (n 1) §2, N 13 vd; Fiore e Fiore (n 4) 2-3; Palazzo (n 7) 200; Canestrari, Cornacchia e De Simone, 308. Ayrica bkz Mahmet Cemil Ozansii, Ceza
Hukukunda Kasttan Dogan Siibjektif Sorumluluk (Seckin 2007) 63.

120 Wwelzel (n 13) 59; Roxin (n 1) § 12, N 149; Jescheck und Weigend (n 28) 315-316; Bettiol (n 2) 664; Mantovani (n 2) N 216; Vassalli (n 1) 619, 622; Marinucci, Dolcini e Gatta (n
2) 471, Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Romano (n 2) 649; Ramacci (n 1) 624.

121 ot (n5) §20, N 1; Baumann, Weber und Mitsch (n 2) §24, N 1; Ramacci (n 1) 623; Marinucci, Dolcini e Gatta (n 2) 471.

122 0Otto (n5) §20, N 1; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich (n 2) §20, N 615; Bettiol (n 2) 664; Mantovani (n 2) N 216; Vassalli (n 1) 619, 622; Marinucci, Dolcini e
Gatta (n 2) 471; Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Romano (n 2) 649; Ramacci (n 1) 624.

123 Welzel (n 13) 59; Jescheck und Weigend (n 28) 315-316; Roxin (n 1) § 12, N 149; Baumann, Weber und Mitsch (n 2) §24, N 6; Rengier (n 12) §32, N 5; Marinucci, Dolcini e Gatta
(n 2) 473; Palazzo (n 7) 598; Cocco (n 28) 1054; Oztiirk ve Erdem (n 3) § 6, N 855; Zafer (n 3) 320-321; Bulut (n 17) 33. Bu itibarla kat: stibjektif teoriler kapsamindaki De Marsico’nun
goriiglerine neden itibar edilemeyecegi de ortaya ¢ikmaktadir. Yazar, sahsi cezasizlik sebeplerine dair normlarin ratio legis’ini “sug igin aranan karaktere uygun seviyede bir antisosyal
fiilden” s6z edilemeyecegi esasina dayandirmaktadir (De Marsico [n 50] 232) ve esasen kendine has bir terminoloji kullanmakla birlikte nihayetinde sahsi cezasizlik sebeplerinin s6z
konusu oldugu hallerde bir haksizlik olmakla birlikte cezaya layik seviyede toplumsal kinanabilirligi haiz bir haksizliktan s6z edilemeyecegini ifade etmis olmaktadir. Buna gore fiil yine
haksizdir ancak bir “ceza hukuku haksizligindan” s6z edilmesi olanakli degildir. Ancak yazar sugu “cezalandirilabilir kusurlu haksizlik” olarak tanimlayip eger sahsi cezasizlik sebebi
s6z konusu olursa ceza hukuku haksizliginin yani sugun séz konusu olamayacagi sonucuna vararak nihayetinde sahsi cezasizlik sebeplerini “sahsi”” olmaktan ¢ikarmaktadir. Boyle bir
goriisiin tutarli sonucu bu sebeplerin maddi sartlarinda hatanin failin kastin1 kaldirmasidir ki yazar da bu sonuca varmaktadir. Ancak bu halde esasen cezasizlik sebebi ve bunun maddi
unsurlarinda diigiilen hatanin doguracagi cezasizlik sonucu diger seriklere de sirayet edecektir ki kanun koyucunun amacinin bu olmadig: ¢ok aciktir. Bkz Vassalli (n 1) 619-620. Kald1
ki boyle bir goriisiin kabulii; “haksizlik”, “kusur” ve “cezalandirilabilirlik” kavramlar1 arasindaki anlamsal ayrimin da reddi anlamina gelecektir.

124 Gropp (n 3) §5, N 60; Heinrich (n 2) §12, N 264; Jescheck und Weigend (n 28) 310; Otto (n 5) §7, N 3; Roxin (n 1) §12, N 4; Bettiol (n 2) 367; Antolisei (n 2) N 125-126; Mantovani
(n 2) N 100; Ranieri (n 2) 266; Nuvolone (n 13) 293; Padovani (n 2) 251; Fiandaca e Musco (n 2) 174; De Marsico (n 53) N 125; Canestrari, Cornacchia e De Simone (n 2) 390; Ramacci
(n 1) 328; Ozansii (n 119) 60 ve 61.

125 Welzel (n 13) 59; Jescheck und Weigend (n 28) 315-316; Baumann, Weber und Mitsch (n 2) §24, N 7; Wessels, Beulke und Satzger (n 1) §12, N 494; Roxin (n 1) § 12, N 149;
Rengier (n 12) §32, N 5; Kohlhaas (n 45) 219; Marinucci, Dolcini e Gatta (n 2) 473; Canestrari, Cornacchia e De Simone (n 2) 634; Palazzo (n 7) 598.

126 Bkz Roxin (n 1) § 12, N 149; Marinucci, Dolcini e Gatta (n 2) 473; Canestrari, Cornacchia e De Simone (n 2) 634; Cocco (n 28) 1054-1055; Zafer (n 3) 321.

127 0Otto (n5) §20, N 1; Baumann, Weber und Mitsch (n 2) §24, N 1; Heinrich (n 2) §20, N 616; Vassalli (n 1) 619; Cadoppi e Veneziani (n 2) 565; Oztiirk ve Erdem (n 3) § 5, N 254.

14




Erkan SARITAS, Hazar ALGAN CANSEVEN, Sahsi Cezasizlik Sebeplerinin Maddi Sartlarinda Hata

davranisin kendisinden beklenebilirligini ortadan kaldirir'?®. Evvela bu sebeplerin irade ve algilama yetenegi ile ilgisiz olduklari
zaten agiktir. Bunun yaninda, s6z konusu bu sebeplerin haksizlik bilinci agisindan etki etmesi de olanakli degildir; 6rnegin
hakkindaki sorusturma ya da kovusturma sebebiyle aranirken yakalanmaktan kurtulmasi i¢in imkan sagladigi1 kisinin resmi nikahli
esi olmas1 (TCK m 283/3), tek bagina failin gerceklestirdigi davranisin haksizlig1 konusundaki algisi iizerinde bir etki meydana
getirmeyecektir' 2’

Son olarak sahsi cezasizlik sebeplerinin mazeret nedenleri kapsaminda kabul edilmesi de olanaksizdir. Zira mazeret nedenleri,
somut olayin kosullarima gére failin fiil motivasyonunu somut olarak etkileyen nedenleri ifade etmekte olup 6rnegin cebir, siddet,
korkutma ve tehditte digsal bir uyaricinin failde meydana getirdigi psisik reaksiyon, onu somut olayda haksizlig1 icra etmeye
zorlamaktadir'3°, Bu acidan mazeret nedenlerine iligkin kanuni formiilasyonlar da bu somut etkilere gore bigimlendirilmis, failin
mazeret nedenlerinden yararlanabilmesi i¢in somut olayda tipik fiili bu nedenlerin etkisiyle islemesi aranmugtir. Ornegin zorunluluk
halinin s6z konusu olabilmesi i¢in somut olayda sug teskil eden fiil . . . agir ve muhakkak bir tehlikeden kurtulmak veya baskasini
kurtarmak zorunlulugu. . . altinda islenmis olmali'3! ; cebir, siddet, korkutma ve tehdidin s6z konusu olabilmesi icin bu sefer fiil
failin “karst koyamayacagi veya kurtulamayacag cebir ve siddet veya muhakkak ve agir bir korkutma veya tehdit sonucu” islenmis
bulunmalidir'3?. Sahsi cezasizlik sebeplerinin bir kisminda ise failin haksizlig1 tercih etme noktasindaki motivasyonu herhangi bir
suretle hesaba katilmig degildir. Ger¢ekten ne milletvekili sorumsuzlugu (AY m 83) veya diplomatik bagisiklik bulunmasi ne de
malvarlig1 degerlerini aklama sugunda Onciil suca istirak edilmis olmast (TCK m 165) failin haksizlig: tercih etme hususundaki
motivasyonuna etki edebilecek bir bilesen icermektedir. Sahsi cezasizlik sebeplerinin diger bir kisminda ise temelde mazeret
sebeplerinin ihdas gerekcelerine benzer bir ratio legis soz konusu olsa da bunlarda da kanuni formiilasyon, failin motivasyonunun
somut etkisine gore bicimlendirilmis degildir. Ornegin kolluk tarafindan aranmakta olan oglunun ka¢cmasina imkan saglayan anne,
ogluna yonelik bir tehlike kaynakli olarak, zorunluluk haline benzeyen bir ¢atisma durumu igindedir'3*. Ancak dikkat edilirse
kanuni formiilasyonda (TCK m 283/3), somut olayda failin, tipik fiili gercekten bu ¢atigmanin etkisi ile islemesi gerektigine dair
bir sart aranmamustir; belirtilen derecede akrabalik baginin bulunmasi, sahsi cezasizlik sebebinden yararlanilmasi i¢in yeterlidir.
Dolayisiyla sahsi cezasizlik sebepleri mazeret nedenleri ile de ilgili degildir.

B. 1. Ancak yaptigimiz tiim bu aciklamalar sahsi cezasizlik sebeplerinin bazilarinin islenen fiilin kusur igerigi ile higbir ilgilerinin
olmadig1 anlamina da gelmemektedir. Gercekten bazi sahsi cezasizlik sebepleri fiilin normatif-toplumsal kinanabilirliginin ve buna
bagli olarak kusur igeriginin hafifligi esasina dayanmaktadir'3*. Ancak bu noktada bir degerlendirme yapabilmemiz igin baslangicta
zikrettigimiz hususa donmemiz ve sahsi cezasizlik sebepleri iist baglig altinda ele alinan kurumlarin birbirinden ¢ok farkli ihdas
nedenlerine sahip olduklar tespitimizi yeniden vurgulamamiz gerekmektedir.

2. Gergekten, sahsi cezasizlik sebeplerinin bir kisminin ratio legis’i ceza hukukunun tiimiiyle disindaki hususlara dayanmaktadir.
Ornegin milletvekili sorumsuzlugu (AY m 83) yasama organinin iglevini geregi gibi yerine getirebilmesi ile ilgiliyken diplomatik
sorumsuzluk devletler arasindaki iligkilerle ilgilidir'3>. Haliyle bunlarin ceza sorumlulugu iizerinde bir etkide bulunmalar1 da
miimkiin degildir. Bir kimsenin sokakta bir bagkasina yonelik hakareti ne derece kinanabilir nitelikte ise ayni sozii meclis
kiirsiisiinde dile getiren milletvekilinin bu fiili de ayn1 derecede kinanabilir niteliktedir ve bu fiiller haklarindaki kusur yargisinin
agirligi da siurf faillerin bu sifatlar1 nedeniyle farklilagmayacaktir.

Sahsi cezasizlik sebeplerinin bir kismi ise tiimiiyle kanun koyucunun benimsedigi ceza politikasiyla ilgilidir'3®. Gergekten
kanun, sug esyasi iizerinde tasarruf sucunda (TCK m 165) fail acisindan 6nciil suga istirak edilmesini bir sahsi cezasizlik sebebi

128 Canestrari, Cornacchia e De Simone (n 2) 634. Benzer sekilde bkz Marinucci, Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565; Cocco (n 28) 1054.

129 Schinke und Schroder (n 28) §16, N 34; Canestrari, Cornacchia e De Simone (n 2) 634. Bu itibarla kati siibjektif teoriler kapsamindaki Kohlass’in goriislerine neden itibar
edilemeyecegi de ortaya cikmaktadir. Nitekim yazar, sade bir vatandas agisindan “haksizlik” ile “cezalandirilabilirligin” ayni anlama geleceginden hareket etmis ise de boyle bir goriisiin
kabul edilebilmesi i¢in failin “cezasizlik sebeplerinin varhigini” da bilmesi gerekmektedir ki Horn’un isaret ettigi gibi Kohlass bu goriisiiyle esasen cezasizlik sebebine dair bilgiyi,
bu sebebin maddi kosullarinda hataya diisiilmesinin bir 6nkosulu haline getirmektedir (Horn [n 47] 10). Oysa failin tipik fiiline dair genel haksizlik algisi, toplumsal iligkilere dahil
olmanin beklenebilir bir neticesi iken ve bu nedenle kusur yetenegine sahip herkesin, isledigi fiilin hukuki anlam ve sonuglarini da kural olarak algilayabilecegi kabul edilebilirken, fiilin
cezalandirilabilir olup olmadigina dair bir bilginin varligin1 aramak tam olarak failde kurala dair bilgiyi aramak anlamina gelir ki bu halde aslinda yalnizca cezasizlik sebebine dair kurali
bilen ve bunun bilinciyle hareket eden kimsenin gerg¢ek anlamda sahsi cezasizlik sebeplerinin maddi sartlarinda hataya diistiigii sdylenebilecektir. Diger taraftan boyle bir kabul; haksizlik,
kusur ve cezalandirilabilirlik alanindaki tiim teorik birikimi ve bunlarin pratik etkilerini de tiimiiyle bir kenara birakmay1 gerektirecektir.

130 Wessels, Beulke und Satzger (n 1) §10, N 433; Heinrich (n 2) §18, N 563; Gropp (n 3) §7, N 64; Kiihl (n 19) §12, N 3,8; Canestrari, Cornacchia e De Simone (n 2) 632; Serkan
Merakli, ‘Mazeret Sebeplerinin Tiirk Ceza Kanunu Bakimindan Degerlendirilmesi’ [2010] Ceza Hukuku Dergisi 5(12), 269.

131" Bkz Roxin (n 1) §22, N 32; Wessels, Beulke und Satzger (n 1) §10, N 434; Jakobs (n 119) §20, N 5-6; Rengier (n 12) §26, N 5; Kindh&user (n 4) §24, N 4; Heinrich (n 2) §18, N
564-565; Gropp (n 3) §7, N 68; Romano (n 2) 289; Fiore e Fiore (n 4) 385; Marinucci, Dolcini e Gatta (n 2) 341 vd; Zeynel Temel Kangal, Ceza Hukukunda Zorunluluk Durumu (Segkin
2010) 445 vd; Elif Bekar, Tiirk ve Amerikan Ceza Hukukunda Zorunluluk Hali (Seckin 2013) 106 vd.

132 Bkz Roxin (n 1) §16, N 67; Heinrich (n 2) §18, N 580; Jakobs (n 119) §20, N 5; Wessels, Beulke und Satzger (n 1) §10, N 434-438; BGHst 140 (92) (Gropp [n 3] §7, N 106); Can
Canpolat, Kusur Ilkesi Isiginda Mazeret Nedeni Olarak Maddi Cebir (Adalet, 2016) 244.

133 Wessels, Beulke und Satzger (n 1) §12, N 494 ve 498; Kindhduser (n 4) §26, N 17; Rengier (n 12) §32, N 6; Heinrich (n 2) §32, N 1163; Exner (n 97) 523.

134 Wessels, Beulke und Satzger (n 1) §12, N 494; Schonke und Schroder (n 28) §16, N 34; Heinrich (n 2) §32, N 1163; Exner (n 97) 523.

135 Mantovani (n 2) N 215; Marinucci, Dolcini e Gatta (n 2) 470; Palazzo (n 7) 598. Bunlarin birer sahsi cezasizlik sebebi degil, cezadan muafiyet (sahsi bagisiklik) sebebi oldugu
yoniinde bkz Ozen (n 8) 837.

136 Wessels, Beulke und Satzger (n 1) §12, N 494; Heinrich (n 2) §32, N 1163.
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olarak kabul ederken tiimiiyle ceza politikas1 anlayisiyla hareket etmistir'3”. Nitekim bu sahsi cezasizlik sebebi agisindan kanun
koyucu, 6nciil sugtan verilen cezayi yeterli buldugundan, ayrica sug egyasi iizerinde tasarrufta da bulunan faili, bu fiilinden dolay1
cezalandirmayi yerinde gormemistir. Bu gibi sahsi cezasizlik sebeplerinin de icra edilen fiilin kusur igerigi ile bir ilgileri yoktur.

Belirttigimiz bu gibi durumlarda fiilin kusur igerigi iizerinde hicbir etkide bulunmadig1 acgik olan sahsi cezasizlik sebepleri
hakkinda failin diistiigii yamlgiya kusur alaninda bir sonug¢ baglanmasi da tabiatiyla olanakli degildir'*®. Dolayisiyla yukarida
verdigimiz 4 no.lu drnekte milletvekili (A) nin diistiigii hata ceza sorumlulugunu etkilemeyecektir. Bu gibi hallerde s6z konusu
sahsi cezasizlik sebebine iligkin maddi sartlar gerceklesmemis ise failin bunlarin gerceklestigini zannetmesi ceza sorumlulugu
acisindan 6nemsiz olup bu halde failin AY m 83’de dngoriilen sahsi cezasizlik sebebinden yararlanmasi miimkiin degildir.

3. Buna karsilik sahsi cezasizlik sebeplerinin 6nemli bir kismi failin fiil motivasyonunun “varsayilan” olusum siirecine bagl
olarak kinama yargisinin agirligr ile dogrudan ilgilidir. Bu hallerde failin fiil motivasyonunun olusum siirecini soyut (varsayimsal)
olarak degerlendiren kanun koyucu, fiile yonelik normatif-toplumsal kinama yargisinin agirliginin cezaya layik bir agamaya
varmadigmi kabul etmekte ve bu da ilgili sug tipine sahsi cezasizlik sebebi olarak yansimaktadir. Ornegin Stree’nin isabetle
belirttigi gibi malvarligina karsi suglar agisindan akraba iligkilerine dayali bir sahsi cezasizlik sebebinin var olmast (TCK m 167)
aile iliskilerine karismama seklindeki bir sug politikasi anlayisinin degil ve fakat ondan daha 6nemli olarak yakin ailevi iligkilerden
kaynaklanan ayricalikli durumun s6z konusu olmasina paralel sekilde ortaya ¢ikan fiil motivasyonu karsisinda, s6z konusu fiilin
toplumsal kinanabilirliginin son derece az olmasinin bir iiriiniidiir'*°. Har¢ligim kocasinin ciizdanina ulagarak tamamlayan bir esin
gerceklestirdigi fiilin haksizlik tegkil ettigi siiphesizdir ve fakat bu halde esin fiil motivasyonunu etkilemesi olagan husus; dogrudan
“s0z konusu esyanin egine ait olmasidir” ve bunun toplumsal kinanabilirliginin agirlig1, haliyle, esin aym fiili ti¢iincii bir kiginin
clizdanina ulasarak islemis olmasi gibi de degildir'*. Benzer bir durum resmen teslim olunan mala elkonulmast su¢unda malin
sahibi agisindan kabul edilen cezada indirim yapilmasini gerektiren sahsi sebep (TCK m 290/2- 2. climle) yoniinden de caridir. Bu
halde de failin fiil motivasyonunun olusum siirecinde “aldig1 malin kendisine ait olmasi”’nin meydana getirdigi ayricalikli durumun
belirleyici olmasi olagandir ve bu kimsenin, yedieminin rizasi olmaksizin kendi malin1 bulundugu yerden almasi ile iiciincii bir
kisinin bu mali ayn1 sekilde bulundugu yerden almasi arasinda toplumsal kinama yargisi1 agisindan 6nemli bir fark bulundugu
aciktir.

Keza bir annenin, isledigi bir su¢ nedeniyle aranan ve yakalanmasi halinde tutuklanmasi ihtimali bulunan oglunun ka¢gmasina
imkan saglamasinin, herhangi bir bagkasinin ayni fiili islemesine nazaran ¢ok daha hafif bir toplumsal kinama yargisina muhatap
olacagi siiphesizdir'*'. Bu halde annenin gerceklestirdigi fiil de sucluyu kayirma sucuyla (TCK m 283) korunan hukuksal degeri
ihlal ediyor ve bu nedenle bir haksizlik teskil ediyor olmakla birlikte annenin i¢ine diistiigii “norma uyma” ile “cocugunu tehlikeden
koruma” arasindaki catisma durumunun sekillendirdigi fiil motivasyonu, bu fiile dair toplumsal kinama yargisini ¢ok daha hafif
bir hale getirmektedir'#?. Zira kanun koyucu, yakin aile iiyeleri arasindaki dogal dayanisma duygusuna saygi gostermekte ve
bu cercevede, failin ceza sorusturmasi veya kovusturmasi ya da cezanin infazinin kendisini veya ailesini tehdit eden ekonomik
veya sosyal sonuclarimi énlemek motivasyonuyla sucu islemesi gercegi karsisinda, kendisine miisamaha gostermektedir'**. Aymi
durumun Ornegin; yakin akraba agisindan yalan taniklik sucunda (TCK m 273/1-a), tanikliktan c¢ekinebilecek kisiler agisindan
sucu bildirmeme sucunda (TCK m 278/4), yakin akraba acisindan tutuklu, hiikiimlii veya sug delillerini bildirmeme sucunda (TCK
m 284/4) ve savas zamaninda diigman devlet topraginda bulunup da bu devlet ordusunda hizmete alinmak mecburiyetinde kalan
vatandas a¢isindan diismanla isbirligi yapma sug¢unda (TCK m 303/4) kabul edilen sahsi cezasizlik sebepleri i¢in de soz konusu
oldugunu ifade etmemiz hatali olmayacaktir'#*.

4. Iste bu gibi hallerde sahsi cezasizlik sebebi fiilin kusur icerigiyle iliski icindedir ve bu sebebe dair normun maddi sartlarinin
somut olayda gerceklesmesi halinde, her ne kadar haksizlik ve kusurlulugun bilesenleri ortadan kalkmamakta ve bu nedenle
fiil haksiz ve fail de kusurlu addedilmeye devam edilmekte ise de failin varsayilan fiil motivasyonunun olusum siirecini sekil-
lendirmeleri hasebiyle bu sebepler, fiilin kusur igeriginin agirli§ini, bir ceza yaptirimim gereksiz kilacak 6lciide azaltmaktadir.
Bir bagka ifadeyle bu halde, ceza sorumlulugunun iki bileseni olarak haksizlik ve kusurluluk gerceklesmekte olmasina ragmen

137 Oneiil suca istirak sebebiyle sonraki sugtan cezasizlik 6ngoren AICK §257/3’teki (elde ettigi menfaati giivenceye almasin saglamak maksadiyla sugluyu kayirma) diizenlemeyi 6rnek
gostererek ayni yonde degerlendirmede bulunan bkz Exner (n 97) 523.

138 Wessels, Beulke und Satzger (n 1) §12, N 508.

139" Stree (n 69) 58.

140" Stree (n 69) 58. Bu itibarla doktrinde aile efradinin birbirlerine karsi igledikleri bu tip fiillerde giiven iligkisinin sagladig1 kolayliktan yararlanilmasi gerekgesiyle daha agir bir
haksizlik ve kusur igeriginin oldugu kabulii (bkz Tezcan, Erdem ve Onok [n 86] 962) bizce isabetli degildir. Esinin ciizdanindan rizast olmaksizin bir miktar para alan failin bu fiilinin, bir
yankesicinin ayn1 mahiyetteki fiilinden daha agir bir haksizlik ve kusur icerigine sahip oldugunun iddia edilmesi, malvarligina kars1 suc¢larda korunan hukuksal deger olarak miilkiyet ya
da zilyetligin aile icindeki goriiniimlerine dair toplumsal deger yargilari ile uyumlu olmayacaktir. Aksine, bu halde esin fiil motivasyonunu, aile iliskilerinden kaynakli 6zel ve ayricalikli
bir pozisyonda olma durumunun sekillendirecegi bizce agiktir.

141 Bz Rengier (n 12) §32, N 6; Wessels, Beulke und Satzger (n 1) §12, N 500; Schonke und Schréder (n 28) §16, N 34.

142 yWessels, Beulke und Satzger (n 1) §12, N 494 ve 498; Kindhduser (n 4) §26, N 17; Rengier (n 12) §32, N 6; Heinrich (n 2) §32, N 1163; Exner (n 97) 523.

143 Wessels, Beulke und Satzger (n 1) §12, N 500; Exner (n 97) 523.

Bu itibarla yukarida belirttigimiz ayirici teorinin ¢ikig noktalart bizce de son derece isabetlidir. Ancak bu teorinin ¢ikis noktalar ile maddi sartlarda hata a¢isindan vardigi sonuglarin
tutarlt olabilmesi i¢in s6z konusu sebeplerin failin fiil motivasyonunun olusum siirecini etkilemesinin soyut norm diizleminde ve varsayimsal olarak kabul edildigi esas alinmalidir. Bkz
ve krs Gropp (n 3) §8, N 17; Rengier (n 12) §32, N 6; Wessels, Beulke und Satzger (n 1) §12, N 499.
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fiilin kusur icerigi faile bir ceza verilmesini gerektirecek agirlikta kabul edilmemektedir. Bunun sonucu olarak somut olayda
islenen fiille ilgili olarak tipik haksizligin gerceklestigini ve failin kusurlu oldugunu tespit eden hikim, olagan olarak cezanin
belirlenmesinde kusur safhasia'® gececek ve bu safhada haksizlik ve kusurun agirhgini degerlendirecek iken belirttigimiz bu
gibi hallerde kanun, bizatihi kendisi soyut norm diizleminde bu degerlendirmeyi yaparak fiilin kusur icerigini cezalandirmay1
gerektirmeyecek derecede hafif addetmekte ve buna cezasizlik sonucu baglamaktadir'®. Dolayisiyla bu gibi hallerde haksizlik
ve kusurluluk gerceklesmesine ragmen faile ceza verilmemesinin nedeni; bizatihi kanun tarafindan, fiilin kusur iceriginin ceza
verilmesini gerektirmeyecek derecede hafif addedilmesidir'’.

Goriilecegi lizere belirttigimiz gruptaki sahsi cezasizlik sebepleri diger iki gruptaki sebeplerden son derece farklidir. Bu gergevede
bu sebeplerin digerlerinden ayrilabilmesi i¢in dar anlamda sahsi cezasizlik sebepleri olarak nitelenmesi isabetli olacaktir.

5. Bu gibi hallerin ratio legis’ine dair bu kabuliimiiz, esasen mazeret nedenlerini ve kusurlulugu etkileyen sebepleri de akla
getirmektedir zira bunlarda da ceza verilmemesinin veya cezada indirim yapilmasinin temel fikri, fiilin kusur icerigindeki azalmaya
dayanmaktadir'“®. O halde, bunlardan farkli olarak dar anlamda sahsi cezasizlik sebepleri agisindan kanun koyucunun neden
objektif bir dil kullanmig oldugu sorusunun akla gelmesi olagandir'*’. Gergekten, soz gelimi zorunluluk hali agisindan belli
niteliklere sahip bir tehlikeden kurtulma ya da baskalarini kurtarma zorunlulugundan s6z eden (TCK m 25/2) kanun koyucu, yakin
akraba lehine suc¢luyu kayirma halini diizenleyen sahsi cezasizlik sebebinde (TCK m 283/3) bdyle bir kayda yer vermemis, failin
somut olarak hangi motivasyonla hareket ettigi ile ilgilenmemis, sadece belli akrabalik iligkilerinin varligini yeterli gérmiistiir.
Iste bu noktada dar anlamda sahsi cezasizlik sebeplerinin ratio legis’indeki kinama yargisina dair izahimz agisindan 6zellikle

145 Cezanin gerekgelendirilmesinde kusur ve cezanin belirlenmesinde kusur ayrimu igin bkz Heinrich (n 2) §17 N 527; Wessels, Beulke, Satzger, §10, N 402; Serkan Merakli, Ceza
Hukukunda Kusur (Seckin 2017) 83.

146 S5z konusu bu tip sahsi cezasizlik sebeplerinin ihdas nedeninin, bu sebeplerin fiil motivasyonuna etkisi oldugunu yadsimak bizce hi¢bir durumda olanakli degildir. Nitekim
malvarligina kars1 suglarda sahsi cezasizlik sebeplerinin ihdast agisindan; s6z konusu akrabanin fiil motivasyonunu, aile iliskilerinden kaynakli 6zel ve ayricalikli bir pozisyonda olma
durumunun sekillendirecegi kabuliiniin etkili oldugu agik bir sekilde goriilmektedir. Esasen belli derecede akrabalik iligkileri i¢in cezasizlik ongoren (TCK m 167/1) kanun koyucunun,
fail ve magdur arasindaki akrabalik iligkisinin gorece daha uzak oldugu diger bazi hallerde bu sefer cezada indirim 6ngormesini (TCK m 167/2) baska sekilde izaha imkan yoktur.
Bu durum dahi, s6z konusu bu hiikmiin ratio legisinin aile iliskilerine karismamak veya aile baglarina ceza sorusturmasi yoluyla ek bir zarar vermemek diisiincesi (bkz Palazzo [n
7] 598; Tezcan, Erdem ve Onok [n 86] 962; Giilsen [n 86] 472) olamayacagini agikga gostermektedir. Diger bazi dar anlamda sahsi cezasizlik sebepleri agisindan da s6z konusu
sebebin fiil motivasyonunun olusumu iizerindeki varsayimsal etkisi disinda bir ihdas sebebi diisiinebilmek olanaksizdir. Ornegin savas zamaninda diisman devlet topraginda bulunup da
bu devlet ordusunda hizmete alinmak mecburiyetinde kalan vatandas yoniinden diismanla is birligi yapma sugunda (TCK m 303/4) kabul edilen sahsi cezasizlik sebebi agisindan fiil
motivasyonunu etkileyen ¢atisma durumunun, normun ratio legisini teskil ettigi yadsinamaz bir durumdur. Ayn1 durum TCK m 273/1-a, TCK m 278/4, TCK m 284/4 i¢in de gegerlidir. Bu
aciklamalarimiz, yukarida belirttigimiz objektif goriislere neden itibar edilemeyecegi hususunu da ortaya koymaktadir. Zira bu goriiler tiim sahsi cezasizlik sebeplerini ayni kategoride
kabul etmekte ve buna paralel olarak s6z konusu bu sebeplerin bir kisminin ihdas nedeninin, fiilin kusur igerigi iizerindeki varsayimsal etkileri oldugu gergegini yadsimaktadirlar. Oysa
bu yonde bir kabul, kusur kavraminin, “fiil motivasyonunun olugum siirecine” dayandirilan rasyonel temelleri ile uyumsuzdur. Bkz ve krg Otto (n 5) §20, N 4; Jescheck und Weigend (n
28) 315; Roxin (n 1) § 12, N 149; Schonke und Schroder (n 28) §247, N 13-14; Baumann (n 28) §24, N 9; Lackner und Maassen (n 18) §247, N 4; Mantovani (n 2) N 216; Nuvolone (n
13) 205; Marinucci, Dolcini e Gatta (n 2) 473; Cadoppi e Veneziani (n 2) 565; Fiore e Fiore (n 4) 409; Palazzo (n 7) 598; Ramacci (n 1) 623; Canestrari, Cornacchia e De Simone (n 2)
633; Cocco (n 28) 1054; Onder (n 2) 388; Artuk, Gokcen, Alsahin ve Cakir (n 2) 652; Oztiirk ve Erdem (n 3) § 6, N 855; Zafer (n 3) 320; Koca ve Uziilmez (n 2) 261; Akbulut (n 3) 272;
Degirmenci (n 28) 157; Tung (n 28) 303; Bulut (n 17) 34-35. Bunlardan ayrik olarak bkz ve krs Gropp (n 3) §8 N 17 ve yine ayn1 eser §13, N 132.

147" Bu noktada kusurluluk ile kusur kavramlar1 arasindaki niiansa dikkat etmemiz gerekmektedir. Kusurluluk failin isledigi haksizligin kendisine bireysel olarak yiiklenebilir olmasini
ifade eder ve kusurlulugu kaldiran bir sebep s6z konusu olmadikga fail kusurlu olarak kabul edilir. Bu haliyle kusurluluk niteliksel bir betimlemedir ve ceza sorumlulugunun yapisal bir
bilesenini olusturur. Kusur ise kusurluluk yargisinin konusunu olusturur ve buna etki eden sebeplerle agirligi degisen niceliksel bir kavramdir; buna etki eden nedenlerle agirlig: artabilir
ya da azalabilir. Bkz Merakli (n 145) 34 vd. Nitekim Gropp’a gore de sugun yapisal bir bileseni olarak kusurluluk agisindan yapilacak incelemenin konusu failin gergeklestirdigi fiilinden
dolay1 kinanip kinanamayacagidir. Bu acidan kusurluluk, failin gerceklestirdigi fiildeki tutum faktorlerinin degerlendirilmesi sonucu somut fiilin faile yiiklenip yiiklenemeyecegini ifade
eder. Diger bir ifade ile kusurluluk failin sahsi kinanabilirliginden ibarettir. Kusur ise niceliksel bir kavram olup somut fiille iligkili olarak azligindan ya da ¢oklugundan bahsedilebilir
bkz Gropp (n 3) §7 N 1, 22-23. Ayrica bkz ve krg Heinrich (n 2) §17 N 527; Wessels, Beulke, Satzger, §10, N 402. Italyan doktrini agisindan krs Palazzo (n 7) 403. iste dar anlamda
sahsi cezasizlik sebepleri de kusurluluk tizerinde degil kusurun agirligi iizerinde etki eder. Bunlarin, yine kusurluluk iizerinde degil de kusur iizerinde etki eden haksiz tahrik gibi
kurumlardan farki ise bu etkinin, somut olayda fiille somut baginin aranmamasi, aksine soyut norm diizleminde kanun koyucu tarafindan varsayimsal olarak kabul edilmesidir. Bir bagka
ifade ile kusuru etkileyen sebeplerin 6rnegin haksiz tahrikin kusur iizerindeki etkisi somut olarak tespit edilmelidir, oldukgca istisnai bir nitelik arz eden dar anlamda sahsi cezasizlik
sebeplerinin bu etkisi ise varsayimsaldir ve somut olayda ayrica tespitine gerek yoktur. Bu nedenle dar anlamda sahsi cezasizlik sebepleri fiilin kusur igerigiyle baglantili olsalar bile ceza
sorumlulugunun genel nitelikteki haksizlik ve kusurluluk bilesenleri yaninda istisnai nitelikte iiglincii bileseni konumunda olan cezalandirilabilirlik kapsaminda ele alinirlar.

148 Alman doktrinindeki agirlikli goriig mazeret nedenlerinde ayni zamanda fiilin haksizlik iceriginin de azaldig1 ve her durumda fiilin ne haksizhik ne de kusur iceriginin timiiyle
kalkmadi81 yoniindedir. Buna gore s6z konusu sebeplere iligkin sartlarin gergeklesmesi halinde hem failin fiil motivasyonu bundan etkilenmekte hem de failin yoneldigi hukuka uygun
amag fiilin haksizlik igeriginin de azalmasina sebebiyet vermektedir. Ancak bu durumda ne haksizlik ne de kusur icerigi tamamen kalkmakta ve fakat artik bir ceza verilmesini
gerektirmeyecek Olciide azalmakta oldugundan bu sebeplerin hukuki sonucu faile ceza verilmemesi olarak ortaya ¢ikmaktadir. Bkz Wessels, Beulke und Satzger (n 1) §10, N 433;
Heinrich (n 2) §18, N 563; Gropp (n 3) §7, N 64; Kiihl (n 19) §12, N 3,8; Schonke und Schroder (n 28) §32, N 108; Tiirk doktrininde bu yonde bkz Adem Soziier ‘Yeni Tiirk Ceza Kanunu
Uygulamasinda Sorular Cevaplar’ [2006] HPD (6), 231; Kangal (n 131) 439 vd; Bekar (n 131) 43-44; Merakli (n 130) 268-269; Canpolat (n 132) 179. Mazeret nedenlerinin s6z konusu
oldugu durumlarda failin -teorik olarak- yine de haksizlig tercih etmeme imkaninin olmasi ¢ercevesinde kusurunun tiimiiyle kalkmadig ve fakat ceza vermeyi gerektirmeyecek olgiide
azaldigim kabul etmek olanaklidir. Buna kargilik bu sebeplerin ayni zamanda fiilin haksizlik igerigini de azaltuig1 yoniindeki kabul tartismaya agiktir. italyan doktrininde ise genel olarak
mazeret nedenlerinin gerceklesmesi halinde failin kusurunun tiimiiyle ortadan kalktigi kabul edilmektedir. Zira bu gibi hallerde artik faili kusurlu saymamizi engelleyen bir mazeret s6z
konusudur ve ayn1 durumda bulunan herkesten ayn1 davranis bekleneceginden kinanabilirlikten yani (azalmis da olsa) kusurdan soz edilmesi olanakli degildir. Bkz Cadoppi e Veneziani
(n 2) 330. Kanun koyucumuz da CMK m 223/3’de mazeret nedenlerinin ger¢eklesmesi halinde “failin kusurunun bulunmamasi” gerekcesiyle ceza verilmesine yer olmadigina dair karar
verilecegini hitkme baglayarak bu ikinci goriise taraftar olmus goziikmektedir.

149 Nitekim Orfo dar anlamda sahsi cezasizlik sebebi olarak siniflandirdigimiz sebeplerden en azindan bir kisminin eger kusuru azaltict bir etkisinin bulundugu iddia edilmekteyse, bu
sebeplerin maddi sartlarinda hataya 6nem atfedilebilmesi ve bu durumun ceza sorumluluguna etkide bulundugunun kabul edilebilmesi i¢in bu sebeplerin birer mazeret sebebi olarak tasnif
edilmesi ve buna dair bir dogmatik gerekgce ortaya konulmasinin gerekli oldugunu belirtmekte ve bu gercevede séz konusu sebeplerin, fiilin hukuka aykiriligindan ve failin kusurundan
bagimsiz olduklari igin somut olaydaki objektif varliklarinin belirleyici oldugu sonucuna varmaktadir. Otto (n 5) §20, N 4. Gropp ise akraba lehine kabul edilen sahsi cezasizlik sebepleri
agisindan diisiilen hatanin kusurlulugu kaldiran hataya dair AICK §35/2’deki duruma oldukca benzedigini ve fakat s6z konusu hatay1 bu hiikiim kapsaminda ele alan bir yorumun,
kanunun akraba lehine 6ngordiigii cezasizlik sebebine dair formiilasyonun siibjektif olarak anlagilabilir olmasi halinde tutarli olabilecegini ileri siirmektedir. Gropp (n 3) §8, N 20. Benzer
sekilde Merakli da sahsi cezasizlik sebeplerine dair objektif kanuni formiilasyona atif yaparak, bu sebepler acisindan hataya kanun koyucunun bir 6nem atfetmedigi sonucuna varmustir.
Yazara gore aksi bir diigiince bu sebepleri sahsi cezasizlik sebepleri olmaktan ¢ikarip kusurlulugu azaltan sebep haline getirirdi. Ancak kanun maddelerinin objektif nitelikteki sartlar
getirdiginin bu denli acik olmasi, failin kusurluluguna iligkin bu cesit bir aragtirmay1 gereksiz hale getirmektedir. Merakli (n 130) 274-275.
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“varsayimsal’” ifadesini kullanmamizin esbab-1 mucibesi kendini gostermektedir: bu tip sahsi cezasizlik sebepleri agisindan belli
akrabalik iligkileri ya da bagkaca durumlarin varliginin fiil motivasyonuna etkisi kanun koyucu tarafindan soyut norm diizleminde
“varsayimsal” olarak kabul edilmistir'>°. Buna gére kanun koyucu belli durumlarin var olmasi halinde failin fiil motivasyonunun
olusum siirecinin bundan etkilenecegini soyut olarak varsaymuis, failin bundan yararlanabilmesi i¢cin somut fiil diizleminde bunlarin
fiil motivasyonuna etkisinin somut olarak ayrica tespitini aramamig ve bu nedenle, buna uygun olacak objektif bir formiilasyonu
tercih etmigtir. Bunun da temel amaci ve fonksiyonu; bu sebeplere dair sartlarin gergeklesmesinin yeterli kabul edilmesi, failin somut
olayda hangi motivasyonla hareket ettiginin ayrica incelenmesine ihtiya¢ duyulmamasi ve soz gelimi bu sebeplere dair sartlarin
gerceklestigi hususunda tersine hatanin failin s6z konusu sebepten yararlanmasina engel olmamasidir'>!. Buna gore failin soz
konusu sebep gergeklesmesine ragmen gergeklesmedigi zanniyla hareket etmis olmasi, bu cezasizlik sebebinden yararlanmasina
engel olmayacaktir. Dolayisiyla kanunda, objektif bir formiilasyonun tercih edilerek somut olayda s6z konusu sebebin kusur
icerigine etkisinin aragtirllmasina gerek duyulmamasi, “cezasizlik” i¢in s6z konusu sebeplerin gerceklesmesinin yeterli kabul
edilmesi gerektigi diislincesinin liriiniidiir.

6. Ancak dar anlamda gahsi cezasizlik sebeplerine dair kanundaki objektif formiilasyon, failin bunlarin maddi kosullarinda
yanilmasi halinde, bu yanilgiya bir sonug¢ baglanmayacagi anlamina da gelmemektedir. Aksine, bu kategorideki sahsi cezasizlik
sebepleri agisindan yukarida belirttigimiz hususlar, bu gibi sebeplere dair maddi sartlarda diisiilen hataya da bir sonug baglanmasi
geregini ortaya ¢ikarmaktadir. Zira kanunun kabul ettigini belirttigimiz “varsayim”, esasen failin yanilarak bu sebeplerin maddi
sartlarinin gerceklestigini zannettigi hallerde de mantik geregi s6z konusu olmalidir'>2. Gergekten, eger bu sebeplerin ratio legis’i
bazi sug tiplerinin belli sebepler dahilinde islenmesindeki fiil motivasyonunun kusur igerigini azalttigina dair soyut varsayima
baglanan bir sonu¢ ise bu motivasyonun maddi olaya dair hatali tasavvura dayali olarak yine de olustugu hallerde de ayni
varsaymminin cari oldugu kabul edilmelidir. S6z gelimi, yakin akraba aleyhine hirsizlik sucu agisindan kabul edilen sahsi cezasizlik
sebebinin kabul gerekcesi mademki failin fiil motivasyonunun varsayilan olusum siirecine gore sekillenmektedir, dyleyse bu siirece
dair hatanin da s6z konusu motivasyonun olugum siirecine ayni sekilde bir etkisinin oldugu varsayilmalidir. Bu cercevede fail,
esine ait oldugunu zannederek bir bagkasinin malin1 ¢almigsa bu hatasindan yararlanmali ve hakkinda yine de sahsi cezasizlik
sebebine dair hiikiim uygulanmalidir.

C. 1. Bu tespit ve degerlendirmelerimiz ¢ercevesinde son olarak de lege ferenda agisindan vardigimiz bu sonuclarin de lege
lata agisindan nasil degerlendirilecegi meselesini de incelememiz gerekmektedir. Bu ¢ercevede TCK agisindan dar anlamda gahsi
cezasizlik sebeplerinin maddi sartlarinda hataya diisen fail bu hatasindan yararlanacak midir?

2. Bu meselenin ¢6ziimii agisindan elimizde bulunan yegane diizenlemenin failin diistiigii ¢esitli hata tipleri acisindan varilacak
sonuglari gosteren TCK m 30 oldugu siiphesizdir ve olmasi gereken hukuk acisindan vardigimiz sonucun normatif dayanaginin da
bu diizenlemede bulunmasi gerektigi agiktir. Bu diizenlemenin ilk fikrasinda “sucun kanuni tanimindaki maddi unsurlarda™ hatadan
s0z edilmis olup sahsi cezasizlik sebeplerinin maddi sartlarinin bu ifade kapsamina girmedigi hususunda bir tereddiit s6z konusu
degildir. Esasen sucun maddi unsurlarinda hataya diisen failin kastinin ortadan kalkacag tabiidir ve yukarida belirttigimiz iizere
sahsi cezasizlik sebeplerinin maddi sartlarinda hatay1 kast kapsaminda telakki etmek miimkiin degildir'>®. Gercekten tipikligin
siibjektif bileseni olarak kast, kanuni tipte tanimlanmis objektif unsurlara dair bilgi ve istemi ifade etmektedir'>*. Oysa yukarida
belirttigimiz ilizere sahsi cezasizlik sebepleri tipikligin birer unsuru degildir. Failin kast1 bunlar1 kapsamadig1 gibi bunlarda diisiilen

150" A¢ik olmamakla birlikte bkz ve kismen krs Gropp (n 3) §8, N 17.

151 yukarida belirttigimiz gibi “mazeret nedenlerinde” failin fiil motivasyonunun olusum siirecine etkisi somut olarak aragtirilmaktadir (bkz Canestrari, Cornacchia e De Simone [n 2],
632). Buna karsilik bu tip sahsi cezasizlik sebeplerinde, s6z konusu sebebin failin fiil motivasyonunun olusum siirecini etkiledigi, kanun koyucu tarafindan tamamen soyut diizlemde
varsayimsal olarak kabul edilmektedir. Buna gore eger bir kimse yakin akrabasinin malini ¢almaktaysa onun fiil motivasyonunun bu durumdan etkilenecegi “varsayilmaktadir”. Bu
nedenle somut olayda fail ve magdur arasinda kanunda 6ngoriilen sekilde bir akrabalik iligkisinin var olmasi, s6z konusu sahsi cezasizlik sebebinin gerceklestiginin kabulii i¢in kafi
addedilecektir. Bu durum soyut-somut tehlike suglarindaki ayrima benzetilebilir. Mazeret nedenleri ve kusuru etkileyen sebeplerin, failin fiil motivasyonuna etki edip etmedigini ve
bu cergevede bunlara dair kosullarin gergeklesip gerceklesmedigini hakimin somut olayda incelemesi gerekmekte iken dar anlamda sahsi cezasizlik sebepleri agisindan belli akrabalik
iligkilerinin var olmasi halinde failin fiil motivasyonun etkilendigi kabul edilecek ve bu durum somut olayda ayrica arastirilmayacaktir. Esasen kusur, ceza sorumlulugunun 6znesini,
tipiklikte tanimlandig1 sekliyle kasten ya da taksirle hareket eden “herhangi biri” olmaktan ¢ikarip bizzat somut olaydaki faile irca eden bir nitelik arz etmekteyse de (Fiore e Fiore [n 4]
438) dikkat edilmelidir ki haksizlig1 gerceklestiren ve kusur yetenegi bulunan her kimsenin kusurlu sekilde hareket etmis olacagina dair kanuni sistematik de bir varsayima dayanmaktadir
(Palazzo [n 7] 403-404 ve 430). Su kadar ki kanun, somut olayda belli hallerde bu varsayimin aksinin de cari olabilecegini kabul etmis ve kac¢inilmaz haksizlik yanilgisi ile mazeret
nedenlerine iliskin hiikiimlere yer vermistir. Iste dar anlamda sahsi cezasizlik sebeplerinde bu sistematik tersine cevrilerek, bu sefer kusur igeriginin cezalandirmay1 gerektirmeyecek
derecede az oldugu soyut norm diizleminde varsayilmig, somut olayda aksinin s6z konusu olmasi ihtimali ise kabul edilmemistir. Dolayisiyla dar anlamda sahsi cezasizlik sebeplerinin
kusuru etkilediginin sdylenebilmesi i¢in onlar1 mazeret nedeni olarak konumlandirmaya da liizum yoktur (krg Otto [n 5] §20, N 4). Eger somut olayda dar anlamda sahsi cezasizlik
sebeplerinin maddi sartlar gergeklesmis, 6rnegin TCK m 167 anlaminda bir akrabalik iligkisi var ise artik failin somut olarak hangi motivasyonla hareket ettigine bakilmayacak ve
kendisine ceza verilmeyecektir.

152 Krs Gropp (n 3) §8, N 17 ve §13, N 134. Yazarin, hem dar anlamda sahsi cezasizlik sebeplerinin bir kisminda failin kusurunu azaltan ve ceza yaptiriminin uygulanmasini uygunsuz
kilan 6zel bir motivasyonel bask1 altinda oldugunun farz edildigini belirtip hem de bunlarin maddi sartlarinda diisiilen hataya bir sonug¢ baglamamasi bizce celiskilidir.

153 Welzel (n 13) 59; Jescheck und Weigend (n 28) 315-316; Baumann, Weber und Mitsch (n 2) §24, N 7; Wessels, Beulke und Satzger (n 1) §12, N 494; Roxin (n 1) § 12, N 149;
Rengier (n 12) §32, N 5; Kohlhaas (n 45) 219; Marinucci, Dolcini e Gatta (n 2) 473; Canestrari, Cornacchia e De Simone (n 2) 634; Palazzo (n 7) 598; Cocco (n 28) 1054; Oztiirk ve
Erdem (n 3) § 6, N 855; Zafer (n 3) 320-321; Bulut (n 17) 33.

154 Gropp (n 3) §5, N 60; Heinrich (n 2) §12, N 264; Jescheck und Weigend (n 28) 310; Otto (n 5) §7, N 3; Roxin (n 1) §12, N 4; Bettiol (n 2) 367; Antolisei (n 2) N 125-126; Mantovani
(n 2) N 100; Ranieri (n 2) 266; Nuvolone (n 13) 293; Padovani (n 2) 251; Fiandaca e Musco (n 2) 174; De Marsico (n 53) N 125; Canestrari, Cornacchia e De Simone (n 2) 390; Ramacci
(n 1) 328; Ozansii (n 119) 60 ve 61.
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hata haksizlik iizerinde bir etkide de bulunmayacaktir. Dolayisiyla sahsi cezasizlik sebeplerinin maddi sartlarinda hatanin TCK m
30/1 kapsaminda telakki edilebilmesi olanakli degildir.

TCK m 30/2°de ise kanun “sucun daha agir veya daha az cezay: gerektiren nitelikli hallerinin gerceklestigi hususunda” diisiilen
hatay1 diizenlemistir. Bunlar fiilin haksizlik igerigi lizerinde etkili olan ve bu cercevede failin daha agir veya daha hafif sekilde
cezalandirilmasi sonucunu doguran hallerdir'>. Dolayisiyla bunlar da haksizligin yapisi icinde yer alirlar ve kastin kapsamina
dahildirler'>®. Buna kargihik dar anlamda sahsi cezasizlik sebepleri genel olarak haksizhgim ve 6zel olarak da sucun daha agir
veya daha az cezayr gerektiren nitelikli hallerinin kapsaminda degildir. Zira her ne kadar baz1 nitelikli haller de esasinda failin
motivasyonuyla ve dolayisiyla kusurla ilgili olsalar da'>’ “sucun nitelikli hallerini” ayrica ve 6zel olarak diizenleyen ceza kanununun
sistematigi, bu iki kurumu birbirinden net cizgilerle ayirmaktadir. Dolayisiyla sahsi cezasizlik sebeplerinde hatay1 TCK m 30/2
kapsaminda ele almak da olanakl degildir!8,

TCK m 30/4’te kanun kaginilmaz nitelikteki haksizlik hatasini diizenlemis olup buna gore “isledigi fiilin haksizlik olusturdugu
hususunda kaginilmaz bir hataya diisen kisi, cezalandirilmaz”. Yukarida ifade ettigimiz iizere dar anlamda sahsi cezasizlik sebepleri
fiilin haksizlik icerigi iizerinde bir etki gostermemektedir. Dolayisiyla bu sebeplerin maddi sartlarinda hataya diisiilmesinin,
fiilin biitliniiniin ifade ettigi degersizlik agisindan failin zihnindeki tasavvurun gercege uymamasi sonucunu dogurmasi olanakli
degildir'>®. Bu sebeplerin maddi kosullarinda hataya diisen fail de fiilinin haksizlik teskil ettiginin bilincindedir. Bu sebeple
cezalandirilmayacagim diisiinmesi halinde dahi bir haksizlik yanilgisindan s6z etmeye olanak yoktur'®?. Zira sahsi cezasizlik
sebeplerinin gerceklestigi zanni, faili, tipik fiili islemeye hakki oldugu kanisina sevk edecek yani bu fiilin haksizlik teskil ettigi
hususunda yaniltacak nitelikte degildir. Haliyle dar anlamda sahsi cezasizlik sebeplerinin maddi kosullarinda hatanin, haksizlik
hatasina iliskin TCK m 30/4 kapsaminda ele alinabilmesi de olanakl degildir'®'.

3. Bu noktada uygulanabilecek tek norm olarak karsimiza TCK m 30/3 ¢ikmaktadir. Bu hiikkme gore “ceza sorumlulugunu
kaldiran veya azaltan nedenlere ait kosullarin gerceklestigi hususunda kaginilmaz bir hataya diisen kisi, bu hatasindan yarar-
lamir”. Esasen hiikme ilk bakildiginda herhangi bir ayrim yapilmadan “ceza sorumlulugunu kaldiran veya azaltan nedenlere ait
kosullardan” s6z edilmekte oldugu goriilmektedir ve lafzi olarak gahsi cezasizlik sebeplerini de bu hiikiim kapsaminda telakki
etmemiz miimkiin goriinmektedir. Nitekim yukarida ifade ettigimiz lizere doktrinde de bu hiikiimde yer alan “cezay1 kaldiran
veya azaltan nedenler” ibaresinin genel niteligi karsisinda, ceza sorumlulugu iizerinde etki eden ve diger hata halleri kapsamina
girmeyen tiim sebeplerin bu hiikiim kapsaminda ele alinmasinin miimkiin oldugu belirtilmistir'®>. Diger taraftan hiikmii bu kadar
genis yorumlamasak bile s6z konusu bu hiikmiin ¢ekirdeginin kusuru etkileyen hallerin maddi kosullarinda hatayi ele almasi ve
yukarida ifade ettigimiz iizere dar anlamda sahsi cezasizlik sebeplerinin de varsayimsal da olsa fiilin kusur icerigini etkiledigini
kabul etmemiz karsisinda, soz konusu sebepleri de bu hiikiim kapsaminda telakki etmemiz mantikli gériinmektedir. Nitekim
doktrinde de sahsi cezasizlik sebeplerinde hatanin tek basina kusurlulugu etkileyen bir niteligi haiz olmasa da failin kinanabilirligi
tizerinde etkisi olmasindan yola ¢ikarak bu halde TCK m 30/3’iin uygulanabilecegi ve esasen bu fikrada yer alan “ceza sorumlu-
lugu kaldiran veya azaltan neden” ifadesinin, sahsi cezasizlik sebeplerini de kapsayacak sekilde yorumlanmasinin miimkiin oldugu
ifade edilmistir'®3.

Ancak bu kabuliin de karsisinda 6nemli bir sorun vardir: kanun koyucu TCK m 30/3 hiikmiinde yer verdigi “ceza sorumlulugu
kaldiran veya azaltan neden” ifadesiyle agik¢a bu fikranin da i¢inde yer aldigi TCK’nin genel hiikiimler kitabinin ikinci kisminin

155 Bkz Heinrich (n 2) §8, N 182; Roxin (n 1) §10, N 132; Kindhiuser (n 4) §8, N 6-7; Gropp (n 3) §3, N 45a; Kiihl (n 19) §1, N 6; Artuk, Gokcen, Alsahin ve Cakir (n 2) 300 ve 392;
Ozgeng (n 3) 226; Koca ve Uziilmez (n 2) 143.

156 Heinrich (n 2) §8, N 182; Roxin (n 1) §10, N 132; Kindhéuser (n 4) §27, N 2; Artuk, Gokcen, Alsahin ve Cakir (n 2) 407 ve 654; Ozgeng (n 3) 238 ve 535; Koca ve Uziilmez (n 2)
163.

157" Nitekim ayni yonde bkz Ozansii (n 119) 139.

158 Bkz Baumann (n 28) §24, N 9. Bu aciklamalarimiz sahsi cezasizlik sebeplerinin maddi sartlarinda hata halinde TCK m 30/2’nin uygulanmasi gerektigine dair sinirly siibjektif
teorilerin neden isabetsiz oldugunu da gostermektedir. Esasen yukarida belirttigimiz hususlar bir tarafa birakilsa ve sadece normun lafzindan hareket edilse bile TCK m 30/2’nin sahsi
cezasizlik sebepleri agisindan uygulanabilmesi olanakli degildir. Zira kanun koyucu haksizlik igerigini etkiledigi i¢in daha agir veya daha hafif cezay: gerektiren halleri ele alirken madde
bagliklar1 olarak “nitelikli hal” lafzin1 kullanmugtir ki bu da TCK m 30/2’nin agikga bu gibi hiikiimlere atif yaptigini gostermektedir. Bkz ve krs Tezcan, Erdem ve Onok (n 86) 962;
Ozbek, Dogan ve Bacaksiz (n 3) 444; Giilsen (n 86) 479; Gedik, 575. Dolayisiyla en fazla TCK m 30/2’nin sahsi cezasizlik sebeplerinin maddi sartlarinda hata agisindan “kiyasen”
uygulanmasindan s6z edilebilir ki “nitelikli haller” ile “sahsi cezasizlik sebeplerini” diizenleyen norm tipleri arasindaki lafzi, sistematik ve amagsal derin farkliliklar ile iki halin, fiilin
haksizlik icerigi agisindan farkli konumlari, bizce kiyasi da imkansiz kilmaktadir.

159 Schonke und Schroder (n 28) §16, N 34; Horn (n 47) 10; Canestrari, Cornacchia e De Simone (n 2) 634.

160 Horn (n 47) 10; Canestrari, Cornacchia e De Simone (n 2) 634.

161 gy aciklamalarimiz cezasizlik sebeplerinin maddi sartlarinda hatanin kural olarak 6nemsiz oldugu ve olsa olsa fiilin geneline yonelik bir haksizlik yanilgisina sebebiyet verebilecegine
dair Fischer ve Lackner/Maassen’in yukarida zikrettigimiz goriiglerine neden itibar edilemeyecegini de ortaya koymaktadir. Zira sahsi cezasizlik sebepleri hukuka uygunluk sebeplerinden
farkli olarak fiili haksiz olmaktan ¢ikarmayacag: gibi fiilin haksizlik icerigi iizerinde bir etki de gostermemektedir. Dolayisiyla bu sebeplerin maddi kosullarinda hataya diisiilmesinin,
fiilin biitiiniiniin ifade ettigi degersizlik acisindan failin zihnindeki tasavvurun gercege uymamasi sonucunu dogurmasi olanakl degildir. Kald1 ki haksizlik yanilgisi fiilin kusur igerigini
tiimiiyle ortadan kaldirmaktadir. Belirttigimiz tizere dar anlamda sahsi cezasizlik sebeplerinin fiilin kusur icerigi tizerinde bir etkisinin oldugu bizce agiksa da bu etki, fiilin kusur igerigini
tamamen ortadan kaldirma boyutuna da varmamaktadir. Haliyle, sartlarinda hataya diisiilmese sadece kusur igerigini azaltacak bir hususun, hataya diisiildiigii icin bu sefer kusur igerigini
tamamen ortadan kaldiracagini kabul etmek celigkili olacaktir. Krs Fischer (n 2) §247 N 4; Lackner und Maassen (n 18) §247, N 4.

162 Hafizogullar1 ve Ozen (n 88) 299; Giingér (n 88) 73. itCK m 59/4 yoniinden ayn1 goriiste bkz Vassalli (n 1) 625; Pisapia (n 25) 179-180; Pecorella (n 57) 22.

163 Tulay (n 90) 267-268.
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ikinci boliimiinii kastetmistir'®*. Nitekim bu boliimiin baslig1 tam olarak “ceza sorumlulugu kaldiran veya azaltan nedenler”dir.
Her ne kadar hiikmiin lafz1 bu sekilde bir sinirlandirmaya imkan tanimiyor gibi goriinse de kanunun sistematigi ve kanun
koyucunun amaci, s6z konusu bu hiikmiin, ancak bu kisimda belirtilen sebeplerin maddi sartlarinda hata halinde uygulanmak
tizere ihdas edilmis oldugunu son derece acik bir sekilde ortaya koymaktadir. Nitekim madde gerekcesinde de kanun koyucu bu
husustaki niyetini ortaya koymus ve “Hiikiimet Tasarisimin 23 iincii maddesinin 3 iincii fikra veya bendinde diizenlenen ‘hukuka
uygunluk nedenlerinde hata’ ile ilgili hiikiim, boliim basligina paralel olarak degistirilmigtir. Madde metnindeki ‘hukuka uygunluk
nedenleri’ yerine, ‘ceza sorumlulugunu kaldiran veya azaltan nedenler’ ibaresi konulmugstur. Somut olayda so6z konusu nedenlere
ait kosullarin gerceklestigi hususunda hataya diisen kisi, bu hatasindan yararlanabilecektir’ agiklamasina yer vermistir. Bu
cergevede ne sistematik ne de amagsal yorum yoluyla dar anlamda sahsi cezasizlik sebeplerinin maddi sartlarinda hatanin bu
hiikiim kapsaminda diizenlendiginin ileri siiriilebilmesi miimkiin goziikmektedir'®>.

4. Bu cercevede sahsi cezasizlik sebeplerinin maddi sartlarinda hatanin esasen TCK m 30 kapsaminda diizenlenmedigini ve bu
hususta bir kanun boslugu oldugunu ifade etmemiz elzemdir. Bununla birlikte sahsi cezasizlik sebeplerinin maddi sartlarinda hata
acisindan s6z konusu olan bu bosluk, bilingli bir bosluk da degildir; kanun koyucu bilingli olarak sahsi cezasizlik sebeplerinin maddi
sartlarinda hatayr TCK m 30 kapsami diginda tutmak ve bu konuda objektif goriise taraftar olmak iradesiyle hareket etmemis,
aksine bu meseleyi kelimenin tam anlamiyla hi¢ degerlendirmemistir. Nitekim kanunun hazirlik caligmalarinda bu konudaki
hatanin hi¢ giindeme gelmedigi goriilmektedir ve buna ek olarak TCK m 21’in gerekcesinde “su¢ tanuminda yer almakla birlikte,
fiilin ifade ettigi haksizlik iizerinde etkili olmayan kosullarin gerceklestiginin bilinip bilinmemesi, kastin varligi acisindan énem
tagimamaktadir. Ornegin objektif cezalandirilabilme kosulunun arandigi suclarda bu kosulun veya sahst cezasizlik sebebinin fail
tarafindan bilinmesi gerekmez” agiklamasina yer vererek bu kosullardaki hatanin failin kastim1 etkilemeyecegini acik¢a 6ngdren
kanun koyucu, TCK m 30’un gerekcesinde -bu sefer tam aksine- bu hususa hi¢ deginmemis ve haliyle sahsi cezasizlik sebeplerinin,
bu maddedeki diger hata hallerinin kapsaminda ele alinamayacagina dair herhangi bir aciklamaya yer vermemistir. Dolayisiyla dar
anlamda sahsi cezasizlik sebeplerinin maddi sartlarinda hataya iligkin olarak kanunda bilingsiz bir boslugun sdz konusu oldugu
goriilmektedir.

Iste bu noktada, sorunun ¢oziimiiniin TCK m 30/3’iin kiyasen uygulanmasi oldugu hususu kendini gostermektedir. Her ne
kadar Tiirk doktrininde cogunlukla TCK m 2/3’de yer verilen “kanunlarin su¢ ve ceza iceren hiikiimlerinin uygulanmasinda kiyas
yapilamaz” hiikkmiiyle ceza normlar1 acisindan kiyasin failin lehine ya da aleyhine olduguna bakilmaksizin tiimiiyle yasaklandig:
ileri siiriilmiis'® ise de s6z konusu bu hiikmiin lehe kiyas1 kapsayacak sekilde anlasiimas1 bizce miimkiin degildir. Zira Aydinlanma
Cagyla birlikte ceza hukukunun en temel ilkelerinden biri haline gelen kiyas yasaginin amact; kisileri, ceza normunda sug olarak
diizenlenmeyen bir fiili iglemeleri halinde, hakimin kiyas yoluyla ceza vermesi tehdidinden korumak ve bu suretle bir giivence
temin etmektir'®’. Dolayisiyla kiyas yasag1 ilkesine yer verilmesinin amaci zaten aleyhe kiyasi yasaklamaktir, zira lehe kiyasin soz
konusu bu giivenceye aykir1 olmadig1 aciktir'®. O halde kiyas yasag1 sadece fail aleyhine olan hiikiimlerle ilgilidir; “bilingli bir
bosluk” ve bir “istisna hiikmii” s6z konusu olmadig1 miiddetce fail lehine kiyas miimkiindiir'®®. Nitekim TCK m 2’ye iliskin madde
gerekcesinde de kanun koyucu bu yondeki diislincesini hicbir izaha yer birakmayacak agiklikta ifade etmistir: “sucta ve cezada
kanunilik ilkesinin dogal bir sonucu olan evrensel ilke niteligindeki ceza kanunlarimin uygulanmasinda kiyasa basvurulamayacagt,
maddenin iiciincii fikrasinda acikca diizenlenmigtir. Boylece ceza kanunlarimin bireye giivence saglama islevinin bir geregi daha
yerine getirilmis olmaktadur. (. . . ) Kiyas yasagiyla getirilen giivencenin tam anlamiyla uygulanabilmesini miimkiin kilmak amacryla,
kiyasa yol acacak sekilde yapilacak genis yoruma da bagvurulamayacag: acikca ifade edilmistir”. Dolayistyla kiyas yasag: zaten
olagan olarak aleyhe kiyas: kapsamakta olup kanun koyucunun TCK m 2/3’te kiyas yasagim formiile ederken ayrica aleyhe
kiyasi vurgulamasina zaten liizum yoktur ki madde gerekgesi de bu diisiinceyle hareket edildigini acik¢a gostermektedir'’. Bu

164 Brz Artuk, Gokcen, Alsahin ve Cakir (n 2) 657; Koca ve Uziilmez (n 2) 301; Hakeri (n 6) 433; Merakli (n 145) 423.

165 By aciklamalarimiz da sahsi cezasizlik sebeplerinin tiimii ya da en azindan bir kisminin maddi sartlarinda hata halinde dogrudan TCK m 30/3’iin uygulanmasi gerektigine dair
iilkemizde ileri siiriilen simirh siibjektif teorileri ve bunlarin itCK m 59/4 acisindan ileri siiriilen benzer versiyonlarini neden isabetli bulmadigimizi ortaya koymaktadir. Olagan olarak,
bir ceza normunun sadece lafzi yorumu, o normun anlagilip uygulanabilmesi igin elbette yeterli degildir. O normun hangi amagla ihdas edildigi ve lafzinin sistematik olarak ne sekilde
anlagilabilecegi de goz ardi edilmemelidir. Diger taraftan ceza kanunlarini hazirlarken kanun koyucularin o ana kadarki doktrinel birikimi tiimiiyle bir tarafa birakacaklarini diigtinmek
gercekei degildir. Elbette ceza normlari statik degildir ve zamana gore farkli yorumlanmalart miimkiindiir; hazirlik calismalari ve madde gerekgeleri sadece birer yorum aracidir. Ancak
kanun koyucularin da kanunun hazirlanmasi asamasinda ileri siiriilen teorilerden faydalanmas1 ve kanunun sistematigi ve igerigini bunlardan ¢ikan sonuglar1 géz oniine alarak belirlemesi
son derece olagandir. Boyle bir realiteyi goz ardi etmek olanakli degildir. Nitekim hem TCK m 30/3 hem de {tCK m 59 agisindan hazirlik ¢alismalar da bu hiikiimlerin hangi hususlart
kapsamak iizere ihdas edildiklerini acik¢a gostermektedir. Sadece madde lafzini esas alip amagsal, sistematik ve tarihsel yorum metotlarini bir tarafa birakmak bizce isabetli degildir.
Bkz ve krg Vassalli (n 1) 625; Pisapia (n 25) 179-180; Pecorella (n 57) 22; Hafizogullar1 ve Ozen (n 88) 299; Giingor (n 88) 73; Tulay (n 90) 269.

166 Artuk, Gokeen, Alsahin ve Cakir (n 2) 174; Centel, Zafer ve Cakmut (n 3) 96; Oztiirk ve Erdem (n 3) §1, N 42; Koca ve Uziilmez (n 2) 66; Hakeri (n 6) 27; Ozbek, Dogan ve
Bacaksiz (n 3) 70.

167 Roxin (n 1) §5, N 44; Kindhéuser (n 4) §3, N 6; Schonke und Schroder (n 28) §1, N 26; Jakobs (n 119) §4, N 33; Antolisei (n 2) N 31; Ranieri (n 2) 50; Fiandaca e Musco (n 2) 49;
Fiore e Fiore (n 4) 99.

168 Roxin (n 1) §5, N 44; Baumann, Weber und Mitsch (n 2) §9, N 99; Heinrich (n 2) §3, N 36 ve §8, N 139; Kindhéuser (n 4) §3, N 6; Ranieri (n 2) 50; Fiandaca e Musco (n 2) 49;
Palazzo (n 7) 133; Fiore ¢ Fiore (n 4) 99; Tgel (n 3) 108; Soyaslan (n 3) 125.

169 Roxin (n 1) §5, N 44; Jescheck und Weigend (n 28) 136; Wessels, Beulke und Satzger (n 1) §2, N 54; Baumann, Weber und Mitsch (n 2) §9, N 99; Schonke und Schréder (n 28)
§1, N 25-30; Heinrich (n 2) §3, N 36; Kindhéuser (n 4) §3, N 6; Rengier (n 12) §4, N 34; Ranieri (n 2) 50; Bettiol (n 2) 123-124; Fiandaca e Musco (n 2) 49; Fiore e Fiore (n 4) 99;
Santaniello e Maruotti (n 2) 50-51; Marinucci, Dolcini e Gatta (n 2) 86; Palazzo (n 7) 133.

170 Bu konuda bkz R;el (n 3) 108, dipnot 33. Abdullah Batuhan Baytaz, Kanunilik Tlkesi Baglaminda Ceza ve Ceza Muhakemesi Hukukunda Yorum (Oniki Levha, 2018) 369 vd.
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cercevede, tarihsel ve amagsal yorum metotlarini tiimiiyle bir tarafa birakip sadece lafzindan yola ¢ikarak bu hiikmiin fail lehine
kiyas1 yasakladigindan bahsetmek olanakl degildir'”!.

Yukarida belirttigimiz lizere dar anlamda sahsi cezasizlik sebepleri fiilin kusur igerigiyle iligki icindedir ve bu sebeplerin
gerceklesmesi halinde, her ne kadar haksizlik ve kusurlulugun bilesenleri ortadan kalkmamakta ve bu nedenle fiil haksiz ve fail
de kusurlu addedilmeye devam edilmekte ise de failin varsayilan fiil motivasyonunun olusum siirecini sekillendirmeleri hasebiyle
bu sebepler, fiilin kusur iceriginin agirligini, bir ceza yaptirrmini gereksiz kilacak 6l¢iide azaltmaktadir. Dolayisiyla bu sebeplerin
maddi gartlarinda hatanin da failin fiil motivasyonunun olugum siireci {izerinde varsayimsal da olsa etki yaptig1 kabul edilmelidir.
Haliyle sahsi cezasizlik sebeplerinin maddi sartlarinda hata, mahiyeti itibariyle kusuru kaldiran veya azaltan sebeplerin maddi
sartlarinda hataya benzemektedir. Iste kanun koyucu, kusuru kaldiran veya azaltan sebeplerin maddi sartlarinda hatayr TCK m
30/3’te diizenlerken, mahiyet itibariyle yine kusur igerigi lizerinde etki eden dar anlamda sahsi cezasizlik sebeplerinin maddi
sartlarinda hatay1 diizenlemeyi ihmal etmis ve bu konuda bilingsiz bir bogluga sebebiyet vermis oldugundan, bu bosluk TCK m
30/3 hiikmiiniin fail lehine kiyasen uygulanmasi yoluyla ¢oziilmelidir. Esasen s6z konusu boglugun bilingsiz bir bosluk olmasi,
TCK m 30/3’iin zaten hata konusundaki genel hiikiim mahiyetinde olup bir istisna hiikkmii olmamasi ve bu hiikmiin fiilin kusur
icerigi iizerinde etkide bulunan (haksiz tahrik gibi) sebeplerin maddi kogullarinda hatay:r da kapsamasi hususlar1 karsisinda,
dar anlamda sahsi cezasizlik sebeplerinin maddi sartlarinda hata agisindan TCK m 30/3’iin kiyasen uygulanmasina bir engel
bulunmamaktadir'72,

Anilan hiikkme gore “ceza sorumlulugunu kaldiran veya azaltan nedenlere ait kosullarin gerceklestigi hususunda kaginilmaz bir
hataya diisen kigi, bu hatasindan yararlanir”. Bu cercevede dar anlamda sahsi cezasizlik sebeplerinin maddi sartlarinda hataya
diisen failin bu hatas1 eger kaginilmaz nitelikte ise fail bu hatasindan yararlanacaktir. Bunun anlami ise sz konusu sebeplere dair
hukuki sonug¢lardan failin faydalanacagidir. Buna gore sézgelimi eger bir sahsi cezasizlik sebebi soz konusu ise fail bu sebep
cercevesinde cezasizliktan yararlanacak ve eger cezadan indirim yapilmasini gerektirecek bir sahsi sebep s6z konusu ise failin
cezasinda 6ngoriilen oranda indirim yapilacaktir. Ancak bunun icin failin diistiigii bu hatanin kaginilmaz olmasi da aranacaktir!’3.
Fail, hataya diigse bile bu hatas1 kacinilmaz nitelikte degilse sahsi cezasizlik sebebinden yararlanamayacaktir.

Bu cercevede yukarida belirttigimiz 1, 2 ve 3 numarali 6rnekleri yeniden ele alirsak:

Annesi (B)’nin tek basina yasadig1 evden hirsizlik yapmak amaciyla geceleyin gizlice eve giren (A), annesine ait oldugunu
zannederek masada bulunan ve fakat yatili misafirlie gelen annesinin arkadagi (C)’ye ait cantanin igerisinden para (¢)almis ise
TCK m 30/3’iin kiyasen uygulanmasi yoluyla; somut olayin kosullarina gére eger hatasinin kacinilmaz oldugu sonucuna varilmakta
ise bu hatasindan ve haliyle TCK m 167’deki sahsi cezasizlik sebebinden yararlanacaktir.

Resmi nikahli esi olarak bildigi ve isledigi bir su¢ nedeniyle hakkinda yakalama karar1 bulunan (B)’ye yakalanmaktan kurtulmasi
icin imkén saglayan ve fakat sahte nikah nedeniyle gecerli bir evliliklerinin olmadigin bilmeyen (A), bu husustaki hatasinin
kacinilmaz bir hata oldugu sonucuna varilmasi halinde, yine TCK m 30/3’iin kiyasen uygulanmas: yoluyla bu hatasindan ve
haliyle TCK m 286/3’teki sahsi cezasizlik sebebinden yararlanacaktir.

Son olarak yediemin deposundan, kendisine ait oldugunu zannettigi ve gercekte bir bagkasina ait resmen elkonulmus esyay1
calan (A), eger diistiigii bu hata kaginilmaz ise TCK m 30/3’iin kiyasen uygulanmas1 yoluyla TCK m 290/2°deki indirim sebebinden
yararlanacaktir.

Sonug

Sahsi cezasizlik sebepleri, ceza kanunlarinin 6zel kisminda belli sug tipleri i¢in uygulanmalar1 6ngoriilen, gerceklesmeleri
halinde tiim unsurlartyla olugmusg bir su¢ agisindan kusurlu addedilen failin cezalandirilmasini engelleyen ve sugun iglenmesi
sirasinda var olan sebepleri ifade etmekte olup bu hukuki kurum ag¢isinda en tartismali konulardan birisini ise failin bu sebeplerin
maddi sartlarinda hataya diismesi halinde, bu hatasina hukuken nasil bir sonu¢ baglanacagi hususu olusturmaktadir. Ornegin
hirsizlik sugu agisindan TCK m 167’°de faille magdur arasinda belli derecede akrabalik iligkisinin bulunmasi sahsi cezasizlik
sebebi olarak kabul edilmis olup esine ait oldugunu zannederek aslinda bir bagkasinin ciizdanindan para (¢)alan kimsenin bu gahsi
cezasizlik sebebinden yararlanip yararlanmayacagi tartismaya oldukga agiktir.

171 Ayni yénde bkz igel (n 3) 108; Soyaslan (n 3) 124-125. Sug ve ceza icermeyen hiikiimler yoniinden lehte kiyasa engel bulunmadigini belirterek neticeten bu yénde bkz Toroslu ve
Toroslu (n 3) 68. Ceza kanununun genel hiikiimleri agisindan kiyas yasagindan soz edilemeyecegini belirterek neticeten bu yonde bkz Ozgeng (n 3) 134. Ceza sorumlulugunu etkileyen
nedenler agisindan kismen bu yénde bkz Hafizogullar1 ve Ozen (n 88) 110. Olan hukuk acisindan kiyas yasagimin mutlak sekilde uygulanmasinin gerektigi, olmasi gereken hukuk acisindan
ise lehe kiyasin kabul edilmesi gerektigi yoniinde bkz Baytaz (n 170) 372-373. Heinrich’e gore failin lehine kiyas yapilabilmesi igin ii¢ sart gereklidir. Ilk olarak bir kanun boslugu
bulunmall, ikinci olarak bu kanun boslugu kanun koyucu tarafindan amaglanmamis olmali (yani bilingli bir bogluk olmamali) son olarak ise benzer menfaat durumlarinin varligina dayali
olarak bir benzerlik karsilagtirilmas: yapilabilmelidir. bkz Heinrich (n 2) §8, N 139.

172 Nitekim [tCK m 59/4 icin bu gerekgelerle lehe kiyasin miimkiin olabilecegi yoniinde bkz Marinucci, Dolcini e Gatta (n 2) 88.

173 Hatanin kagiilmazlig1 agisindan bkz Roxin (n 1) §22, N 59, 62, 64; Heinrich (n 2) §32, N 1154; Gropp (n 3) §13, N 128; Jakobs (n 119) §17, N 77-78 ve 83; Kindhéuser (n 4) §28,
N 18; Kiihl (n 19) §13, N 82; Rengier (n 12) §26, N 39 ve §31, N 17-27.
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Bu hususta ileri siiriilen objektif teorilere gore sahsi cezasizlik sebeplerinin objektif olarak var olup olmamasi belirleyici
olup failin bu sebeplerin maddi sartlarinda hataya diismesi ceza sorumlulugunu etkilemeyecektir. Zira bu sebepler haksizlik ve
kusurun tiimiiyle disinda olan objektif nitelikteki sebeplerdir. Bu nedenle, sahsi cezasizlik sebeplerinin maddi sartlarinda hata ceza
sorumlulugu acisindan 6nemsiz bir hatadir ve bu hataya hukuken bir sonug¢ baglanmast miimkiin degildir. S6z konusu bu sebepler
biitiiniiyle objektif nitelikte olup gerceklesmeleri halinde failin bu durumun bilincinde olup olmamasi bu sebeplerden yararlanmasi
acisindan bir 6nem arz etmeyecegi gibi gerceklesmemeleri halinde de failin bu hususta yanilgiya diismesi cezai sorumlulugunu
etkilemeyecektir.

Buna karsilik kati siibjektif teorilere gore sahsi cezasizlik sebeplerinin maddi sartlar1 agisindan diisiilen hatanin da failin ceza
sorumluluguna etki ettigi kabul edilmelidir. Ancak bu etkinin hangi norma dayali olarak ve hangi gerekg¢eyle kabul edilmesi
gerektigi hususunda cesitli yazarlarca birbirinden oldukca farkli teorik ve normatif esaslar ileri siiriilmiistiir.

Yine failin siibjektif durumuna bir sonug baglanmasi gerektigini kabul eden diger baz1 yazarlar esas itibariyle objektif teorilerin
argiimanlarin1 reddetmemekle veya bu konuda genel bir degerlendirme yapmamakla birlikte, belli suclar agisindan ihdas edilen
sahsi cezasizlik sebeplerinin maddi sartlarinda diisiilen hatanin failin ceza sorumlulugunu ortadan kaldiracagini ileri siirmiiglerdir
(strly siibjektif teoriler). Ancak bu yazarlar sahsi cezasizlik sebepleri arasinda kategorik bir ayrim da yapmamuslardir.

Son olarak bazi yazarlar sahsi cezasizlik sebepleri arasinda, bunlarin ihdas nedenleri ve fonksiyonlarina gore bir ayrim yapilmasi
gerektigini ileri siirmiiglerdir (ayirict teori). Buna gore bir sahsi cezasizlik sebebi miinhasiran ya da agirlikli olarak devletin
cezalandirma politikalarina hizmet ediyorsa, bu sebeplerin uygulanmasi acisindan tiimiiyle objektif durum dikkate alinacaktir ve
bu sebeplerin sartlarinda hata onemsizdir. Buna karsilik eger bu sebepler, ncelikli olarak zorunluluk haline benzer bir motivasyonel
fiili ya da sugun azalan kusur diizeyini dikkate almay1 gerektiriyorlarsa, failin tasavvuru degerlendirilmelidir. Ancak bu teoriyi
savunan yazarlar arasinda failin bu sebeplerin maddi sartlarinda diistiigii hatasina hangi hiikiimlere gore sonu¢ baglanacagi
tartigmalidir.

Bu son belirtilen goriisiin ¢1kig noktasi oldukga isabetlidir. Ger¢ekten, bu baglik altindaki pek ¢ok sebebin ratio legis’i birbirinden
oldukga farklidir ve bu farklilik esasen bunlarin hukuki nitelikleri agisindan da etki dogurmaktadir. Bu ¢ercevede sahsi cezasizlik
sebeplerinin bir kisminin ratio legis’i ceza hukukunun tiimiiyle disindaki sebeplere bir kismi ise kanun koyucunun ceza politikasiyla
ilgili tercihlerine dayanmaktadir. Bu gibi esaslara dayanan sahsi cezasizlik sebepleri fiilin kusur igerigi {izerinde hicbir etkide
bulunmadig icin bunlarin maddi sartlarinda hataya bir sonu¢ baglanmasi da tabiatiyla olanakli degildir.

Buna karsilik sahsi cezasizlik sebeplerinin dnemli bir kismi failin fiil motivasyonunun “varsayilan” olusum siirecine bagli olarak
kinama yargisumin agirligi ile dogrudan ilgilidir. Bu hallerde failin fiil motivasyonunun olusum siirecini soyut (varsayimsal) olarak
degerlendiren kanun koyucu, fiile yonelik normatif-toplumsal kinama yargisinin agirliginin cezaya layik bir asamaya varmadigini
kabul etmekte ve bu da ilgili sug tipine sahsi cezasizlik sebebi olarak yansimaktadir. Ornegin failin fiil motivasyonunu; TCK
m 167 kapsamina giren hallerde, aile iligkilerinden kaynakli 6zel ve ayricalikli bir pozisyonda olma durumunun, TCK m 283
kapsamina giren hallerde ise “norma uyma” ile “yakinini tehlikeden koruma” arasindaki ¢atisma durumunun sekillendirmesinin
olagan oldugu aciktir. Iste bu gibi hallerde sahsi cezasizlik sebebi fail hakkindaki kusur yargisiyla iliski i¢indedir ve bu sebebe
dair normun maddi sartlarinin somut olayda gerceklesmesi halinde, her ne kadar haksizlik ve kusurlulugun bilesenleri ortadan
kalkmamakta ve bu nedenle fiil haksiz ve fail de kusurlu addedilmeye devam edilmekte ise de failin varsayilan fiil motivasyonunun
olugsum siirecini gekillendirmeleri hasebiyle bu sebepler, fiilin kusur iceriginin agirli§ini, bir ceza yaptirnmini gereksiz kilacak
oOlciide azaltmaktadir. Bir bagka ifadeyle bu halde ceza sorumlulugunun iki bileseni olarak haksizlik ve kusurluluk ger¢eklesmekte
olmasina ragmen fiilin kusur icerigi faile bir ceza verilmesini gerektirecek agirlikta kabul edilmemekte, bu da kanuna sahsi
cezasizlik sebebi olarak yansimaktadir.

Bu sebeplerin ratio legis’i bazi sug tiplerinin belli sebepler dahilinde islenmesindeki fiil motivasyonunun kusur igerigini
azalttigina dair soyut varsayima baglanan bir sonug oldugundan bu motivasyonun, maddi olaya dair hatali tasavvura dayali olarak
yine de olustugu hallerde de ayn1 varsayiminin cari oldugu kabul edilmelidir. Bu ¢ergevede fail, esine ait oldugunu zannederek bir
baskasinin malini calmigsa bu hatasindan yararlanmali ve hakkinda yine de sahsi cezasizlik sebebine dair hiikiim uygulanmalidur.

Olan hukuk acisindan meseleye bakildiginda; sahsi cezasizlik sebeplerinin maddi sartlarinda hatanin esasen TCK m 30 kap-
saminda diizenlenmedigini ve bu hususta kanunda bir bilingsiz bosluk oldugunu ifade etmemiz elzemdir. Iste kanun koyucu,
kusuru kaldiran veya azaltan sebeplerin maddi sartlarinda hatay1 TCK m 30/3’te diizenlerken, mahiyet itibariyle yine kusur igerigi
tizerinde etki eden dar anlamda gahsi cezasizlik sebeplerinin maddi sartlarinda hatay1 diizenlemeyi ihmal etmis ve bu konuda
bilingsiz bir bosluga sebebiyet vermis oldugundan bu bosluk, TCK m 30/3 hiikmiiniin fail lehine kiyasen uygulanmasi yoluyla
doldurulmalidir. Buna gore bir sahsi cezasizlik sebebinin maddi sartlarinda kaginilmaz bir hataya diisen kimse, TCK m 30/3’{in
kiyasen uygulanmasi gercevesinde bu hatasindan yararlanacak ve bu sahsi cezasizlik sebebine dair hiikiim bu kimse hakkinda
tatbik edilecektir.
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ABSTRACT

Among the Organisation for Economic Co-operation and Development countries, Tiirkiye has the highest prevalence of violence
against women (VAW). Turkish legislators have had to keep developing their penal regulations regarding VAW and domestic
violence in particular. The study has adopted feminist legal theory as its theoretical perspective and aims first to reveal the nature
and extent of the phenomenon of domestic violence in Tiirkiye in light of the cases Opuz v. Tiirkiye (2009) and Huseyin Pasali
and Others v. Tiirkiye (2020) that were brought before the European Court of Human Rights. These two symbolic domestic
violence cases in Turkish history have triggered a penal reform regarding the issue. Despite Tiirkiye announcing its withdrawal
from the Istanbul Convention in 2021, the international covenants Tiirkiye has ratified provide significant guidance for Turkish
legislators. With the most recent additions to the Turkish Criminal Code in the 2020s, penal regulations have attained a relatively
more gender-sensitive character. With the 2021 and 2022 amendments, divorced women and women in general have been well
recognized as particular victim groups in the Turkish context. Intentional killing, intentional injury, torment, and deprivation
of liberty committed against a divorced spouse have been regulated as aggravating circumstances of the crimes in question.
Moreover, prosecuting these crimes does not require a complaint in the current law. Alongside this, the criminalization of stalking
and prohibition of mediation in relation to stalking are also significant developments. Intentional aggravated murder of a woman
now qualifies this crime to require life imprisonment. New provisions also increase the lower terms of the punishment in relation
to the crimes of injury, torture, torment, and threats when committed against a woman. All these reforms seem to ignore some
gender dimensions of the problem, namely the gender of the offenders and the motives behind the crimes. However, these are
still significant in terms of acknowledging the vulnerable and subordinate status of female victims in Tiirkiye in relation to such
crimes. In light of the costs the Turkish State has paid historically, these relatively gender-sensitive penal regulations are promising
for Tiirkiye’s struggle with VAW. Now, the future can be built on the argument that VAW is a gender-based problem that involves
not only female subordination or vulnerability but also male supremacy, which Turkish legislators should consider more when
enacting penal provisions.

Keywords: Domestic violence, violence against women, penal reform, feminist legal theory, Tiirkiye

Introduction

Tiirkiye has come a long way regarding its struggle with violence against women (VAW) and particularly domestic violence
(DV) through its legal reforms and international undertakings. However, VAW incidents, whether fatal or non-fatal, are still a
worrisome phenomenon in Tiirkiye. Among the Organisation for Economic Co-operation and Development (OECD) countries,
Tiirkiye has the highest prevalence of VAW. According to the statistics published within the scope of the Gender, Institutions and
Development Database (GID-DB) 2019, the percentage of ever-partnered women who have suffered intimate partner physical
and/or sexual violence in Tiirkiye is 38% (OECD, 2022).

This study first touches upon the definitional issues regarding VAW and DV before revealing the nature and extent of DV against
women in Tiirkiye historically. At this juncture, Opuz v. Tiirkiye (2009) and Huseyin Pasali and Others v. Tiirkiye (2020) have been
chosen for comparing the former legal regulations with current ones, as these are two symbolic DV cases in Tiirkiye that have
triggered legal reforms on the subject. Because the European Court of Human Rights (ECtHR) rendered final judgment on the
Opuz case, all data about this case have been gathered from the Human Rights Documentation (HUDOC) database of the ECtHR.
Meanwhile, all data about Huseyin Pasali and Others v. Tiirkiye case have been gathered from the case attorneys, who provided
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the official application form to the author of this article. On September 19, 2019 and November 1, 2019 the ECtHR received the
friendly settlement declarations signed by the parties of this case. The Court decided to strike the application out of its list of cases
in accordance with Art. 39 of the Convention on March 26, 2020. Lastly, the study aims to illustrate how Turkish penal regulations
have gradually improved to solve problems and become more gender sensitive.

The study will not deeply entail a discussion of the reasons for and consequences of VAW or DV but will rather seek an effective
penal response model in the particular context of Tiirkiye. Although children and men can also be victims, the study will focus on
DV against women, not only to delimit the scope of the study, but also due to women universally being the primary victims of this
crime both in Tiirkiye and beyond.

The study’s theoretical approach is predicated on feminist legal theory, which analyzes women’s subordination in law, seeks
a means to change it, and even occasionally achieves revisions to the very institutions of law in light of feminist insights and
arguments (Fineman, 2005, pp. 14-15). Fineman (1992, p. 5), who is acknowledged as the founder of the theory, views law as
a “system of allocation of power” and believes that the consequences of this power in society are reflections of legal discourse.
Feminists consider gender to be a power-related issue, particularly in terms of “male supremacy” and “female subordination”
(Mackinnon, 1987, p. 40). According to Fineman (1992, p. 5), family is the most gendered institution in society and thus requires
serious feminist scrutiny.

Feminists argue against the idea that the family is an institution wherein the State should not interfere (Gavison, 1992, p. 12).
Family privacy should not be a mask for exploiting or battering family members, nor should it be used to grant perpetrators
immunity. Accordingly, the family should be examined, and interventions should occur as needed to protect the vulnerable, namely
women and children. This should also be a matter of public concern (Gavison, 1992, p. 12). As Hanna (1997, p. 1511) stated,
“Feminism is the primary paradigm that explains why women constitute the vast majority of domestic violence victims.” The
unequal power relationship between men and women is a vital instrument that has been applied most frequently (Hanna, 1997, p.
1511) and meantime is the motive why this study has been inclined to adopt feminist legal theory while analyzing the effectiveness
of Turkish penal regulations on DV against women.

The underlying reason for the inequality between men and women in Tiirkiye is the traditional attitudes and sociocultural roles
that have been imposed on men and women and that also play a significant role in the continuation of DV against women (Ayata
et al., 2011, p. 7). Patriarchal norms still prevail in Turkish society, particularly within the family, and have a strong impact on
the relations between husbands and wives. A popular local saying reflects how DV is tolerated in society: “After all, he’s your
husband; he can both love you and beat you™ (Kocacik et al., 2007, p. 700). The feminist movement in Tiirkiye has therefore
become determined to prioritize saying, “Stop physical violence against women.” Feminist advocates have played a central role in
the adoption of many legal reforms in Tiirkiye regarding the subject of DV among other things.

The study will analyze the related legislation, namely former and current criminal codes, the Family Protection Law (Law No.
4320, 1998), and Law to Protect Family and Prevent Violence Against Women (Law No. 6284, 2012), which replaced Law No.
4320, through the insights of feminist legal theory. The main focus of the study will be how, if at all, Tiirkiye’s legal response
considers the unequal power relationship between men and women regarding DV cases, as well as how legal discourse affects
women’s lives in the face of such cases.

The international covenants Tiirkiye has ratified also fall within the scope of the study, as they possess the force of law pursuant
to the Turkish Constitution (Art. 90 §5). Tiirkiye should be noted as having ratified the European Convention on Human Rights
(ECHR) on May 18, 1954, the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) on January
19, 1986, most recently the Council of Europe’s (CoE) Convention on Preventing and Combating Violence against Women and
Domestic Violence on November 24, 2011, which was the first internationally binding covenant regarding VAW and DV. The
convention is called the Istanbul Convention due to being signed in Istanbul on May 11, 2011. Tiirkiye was the first state to ratify
this convention, with Art. 1 §2a of Law No. 6284 (2012) also setting forth that the international agreements Tiirkiye has ratified,
in particular the Istanbul Convention, will be taken into consideration upon their implementation. Although Tiirkiye announced its
withdrawal from the convention in 2021, the study will analyze how the convention influenced national regulations on the issue.

Definitional Issues Regarding Violence against Women and Domestic Violence

This section will seek to define DV using international instruments regarding VAW, particularly the United Nations (UN)
Committee on the Elimination of Discrimination against Women (CEDAW) General Recommendation 19 (UN, 1992), the
Declaration on the Elimination of Violence against Women (DEVAW) of the United Nations (UN, 1993) and the CoE Convention
on Preventing and Combating Violence against Women and Domestic Violence (also known as the Istanbul Convention; CoE,
2011), as well as the contributions from academic literature for explaining elements of the notion of domestic violence. The article
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will then reveal the characteristics that make DV a special case. Due to the situation in Tiirkiye being attached to the relevant
paragraphs, this section will follow a structural method that goes from the general to the specific.

The concepts of VAW and DV are often used interchangeably in the literature. However, international and national regulations
have amplified the distinction between these two concepts. Art. 2 §a of DEVAW (UN, 1993) defines VAW as “any act of gender-
based violence that results in, or is likely to result in, physical, sexual, or psychological harm or suffering to women, including
threats of such acts, coercion, or arbitrary deprivation of liberty, whether occurring in public or in private life.” According to Art.
2 of DEVAW, VAW should be understood to encompass but be not limited to the following:

(a) Physical, sexual, and psychological violence occurring in the family, including battering, sexual abuse of female children in the household, dowry-related
violence, marital rape, female genital mutilation, and other traditional practices harmful to women; non-spousal violence; and violence related to exploitation.
(b) Physical, sexual, and psychological violence occurring within the general community, including rape, sexual abuse, sexual harassment, and intimidation at
work, in educational institutions, and elsewhere; trafficking women; and forced prostitution.

(c) Physical, sexual, and psychological violence perpetrated or condoned by the State, wherever it occurs.

As another significant international instrument, Art. 3 §a of the Istanbul Convention (CoE, 2011) defines VAW as “a violation
of human rights and a form of discrimination against women [which covers] all acts of gender-based violence that result in, or
are likely to result in, physical, sexual, psychological or economic harm or suffering to women, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether occurring in public or in private life.” Art. 3 §b of the Istanbul Convention
separately defines DV as “all acts of physical, sexual, psychological or economic violence that occur within the family or domestic
unit or between former or current spouses or partners, whether or not the perpetrator shares or has shared the same residence
with the victim.” When considering the international definitions of the terms, DV can be stated as being well-recognized and
conceptualized as only one form of VAW.

Domesticity and violence are the prima facie components of DV. Dempsey’s (2009, p. 105) philosophical analysis on the
conceptual structure of DV emphasized another element as patriarchy, as it creates structural inequalities between parties.
According to her theoretical account, DV and its related concepts reflect the complex intersections of these three elements. While
the intersection of violence, domesticity, and patriarchy is the reflection of its strong sense, the intersection of only violence and
domesticity constitutes its weak sense (Dempsey, 2009, pp. 127-128). Paragraph 6 in the Preamble to DEVAW (UN, 1993) also
recognizes the inequality between men and women:

Violence against women is a manifestation of historically unequal power relations between men and women, which have led to domination over and discrimination
against women by men and to the prevention of the full advancement of women, and that violence against women is one of the crucial social mechanisms by
which women are forced into a subordinate position compared with men.

Art. 6 of CEDAW General Recommendation 19 (UN, 1992) similarly identifies gender-based violence as “violence that is
directed against a woman because she is a woman or that affects women disproportionately.” Art. 1 of this recommendation points
out that gender-based violence constitutes “a form of discrimination that seriously inhibits women’s ability to enjoy rights and
freedoms on a basis of equality with men.” The gender-based character of DV should also be noted to become distinctive when
violence only targets women, as DV among different generations (i.e., children, parents, grandparents) victimizes both genders
(Romkens & Letschert, 2007, p. 4).

Moreover, neither biological or legal family ties nor a joint residence between the victim and perpetrator are a requirement
for labeling an incident as DV (CoE Explanatory Report, 2011, p. 7). The inclusion of former spouses or partners is particularly
vital, as ending a relationship does not necessarily mean that violence is over. “Research from Australia, Canada, and the USA
demonstrates that a significant number of women are killed at or around the time of separation from a violent partner” (Amnesty
International, 2004, p. 21). The range of relationships incorporated into the definition of DV holds a particular meaning in terms
of protective orders. As a notable example, the UK’s Family Law Act 1996 protects a wide range of associated persons and has
the widest concept of family in law (Harris-Short & Miles, 2011, p. 228).

At one time it was common to talk about domestic violence or “battered wives,” but now the violence between those in close emotional relationships is seen as
a wider problem, being restricted not just to wives [or] even to domestic situations. (Herring, 2004, p. 238)

Reece (2006, p. 790) claimed that such expansion of family boundaries damages the specificity of the category of DV that deals
with this phenomenon as a problem peculiar to the traditional marital or quasi-marital union and caused partly by women’s inferior
position within the home and family. She claimed that, depending upon the expansion, intimacy now supersedes inequality as
the touchstone of DV law. Burton (2008, p. 19) argued against the idea that structural inequality is just a feature of quasi-spousal
relationships. She advocated that the expanded definition of DV may still overlap with Dempsey’s conceptualization of DV in its
strong sense.

Another definitional issue regarding DV is the types of acts. A common distinction made between violent behaviors is based
on three types of violence: physical, sexual, and psychological (Romkens & Letschert, 2007, p. 5). As a striking development,
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the Istanbul Convention (CoE, 2011) defines economic violence as a form of DV and in line with Art. 23 of CEDAW General
Recommendation 19 (UN, 1992), which considers “the abrogation of their family responsibilities by men” as a form of violence
and coercion. In Tiirkiye, Art. 2 §1b of Law No. 6284, which was legislated in compliance with the principles of the Istanbul
Convention, includes economic violence within the definition of DV, along with physical, sexual, and psychological violence.

The literature has also examined the patterns that make DV cases special. Despite the common determinants, Gordon (2000,
p- 748) articulated two significant distinctions between DV and other forms of violent behavior. First and contrary to the
limited personal contact between parties of violence outside the family, DV occurs between individuals who have an intense,
continuing, and interpersonal relationship that gives rise to repetitive violence. “A substantial proportion of domestic violence is
not limited to single incidents but develops into patterns of repeated violations” (Romkens & Letschert, 2007, p. 6). Secondly,
the interpersonal relationship in question commonly comprises an emotional relationship of attachment, emotional and sexual
intimacy, or dependency. The intimate relationship context wherein physical and sexual violence occurs embodies “a history of
prior relationship behavior and expectations and goals for the relationship” (Gordon, 2000, p. 748). The features that make DV a
special case commonly arise from the very nature of this intimate relationship (Kaye & Knipps, 2000, p. 4). When considering that
the battered woman is the only witness in most DV cases, her engagement with the system plays a crucial role. As Hart (1996, p.
99) stated, however, women face significant impediments to safe and effective participation as victim and witness in the criminal
justice system. The psychological effects of DV upon battered women, their dependency on the perpetrator, social pressure, and
lastly the attitudes of the authorities are particularly determining regarding the fate of a DV case.

DV is a complex phenomenon with destructive and far-reaching effects upon the immediate victims and children who witness
it (Harris-Short & Miles, 2011, p. 203). The repetitive character of DV prompts many victims to suffer symptoms of “chronic
traumatization” (Romkens & Letschert, 2007, p. 6, as cited in Jones et al., 2001). Owing to this specific psychological and physical
health impact, victims generally are reluctant to engage with the criminal justice system by reporting, lodging complaints, and
testifying. This is an essential matter that should be taken into account when planning legal measures. Dependency also affects the
attitudes of battered women. As underlined in Art. 23 of CEDAW General Recommendation 19 (UN, 1992), “Lack of economic
dependence forces many women to stay in violent relationships.” Dependency is one of the major problems for Turkish women as
well. According to a nationwide study conducted by Altinay and Arat (2007, p. 93), as an answer to the question “How would you
currently react if your partner were to chastise you?”, 24% of women in the Tiirkiye sample said they would/could do nothing for
various reasons such as the sake of the children and the absence of another place to go. This rate increased to 46% in the sample
from eastern Tiirkiye.

Social sanctions are another obstacle to getting women to engage with justice in DV cases, particularly where sexual violence is
involved. Sexual violence is the only crime for which the victim is sometimes more stigmatized than the perpetrator, with women
who report such crimes being shunned by their families and communities. Hart (1996, p. 103) observed that battered women,
particularly in religious, ethnic, and racial communities, may resist a prosecution if they fear that the community will abandon
them or withdraw its support when they pursue the case. As for the situation in Tiirkiye, national research (General Directorate on
the Status of Women [GDSW], 2014, p. 24) showed that 44% of women who had experienced physical or sexual violence from
their husbands or partners did not tell anyone about it. In Tiirkiye where women’s sexuality is considered a matter of so-called
family honor, women have enormous difficulties, particularly in disclosing sexual violence. If they do so, they may be accused of
being shameful for divulging information about private matters and even be regarded as guilty (Amnesty International, 2004, p.
18). Reporting DV is also taboo, especially for married women. According to national research (GDSW, 2014, p. 25), only 11%
of all interviewees stated having contacted the police, gendarmes, a lawyer, or a prosecutor.

The last pattern that makes DV a special case is the culture of service providers regarding the DV phenomenon. Since the 1980s,
industrialized Western countries have universally acknowledged “that domestic violence is a crime and that legally enforceable
safety and protection for victims are to be provided” as a central policy principle. However, criminal justice agencies have been
denounced for their insufficient response to the issue (Stewart, 2005, p. 3):

Even after statutes and case law had made it clear that domestic violence was against the law, many judges, police officers, and other criminal justice
professionals believed that legal intervention was a waste of resources. Many simply didn’t take domestic violence seriously—an attitude that was reinforced
when many victims dropped charges and returned, seemingly voluntarily, to the arms of the accused batterer. (Mazur & Aldrich, 2003, p. 5)

Moreover, police, prosecutors, judges, jurors, and probation/parole staff have been claimed to often view battered women as
responsible for the crimes committed against them because they may believe that battered women had provoked the perpetrator into
violence or had not made an effort to avoid the perpetrator’s demands to avoid criminal assault (Hart, 1996, p. 101). Accordingly,
the discriminatory attitudes of authorities pose a major obstacle to women’s access to justice (UN Women, 2011, p. 59).
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The Nature and Extent of the DV Phenomenon in Tiirkiye

This section will first reveal the nature and extent of the domestic violence phenomenon in Tiirkiye in light of the statistics.
Reliable statistical data have been gathered from studies conducted nationwide. The most comprehensive research on the issue
is “Aile I¢i Siddetin Sebep ve Sonuglari” [Reasons and Consequences of Domestic Violence] (Prime Ministry Family Studies
Institute of Tiirkiye, 1995), “Tiirkiye'de Kadina Yonelik Siddet” [Violence Against Women in Tiirkiye] (Altinay & Arat, 2007),
and lastly “Tiirkiye'de Kadina Yonelik Aile I¢i Siddet Arastirmast” [Research on Domestic Violence Against Women in Tiirkiye]
(GDSW, 2009, 2014). This section will aim to depict a general framework via the most recent nationwide research, namely the
national research conducted by GDSW in 2014, which provides striking findings about the gravity of the DV phenomenon in the
2000s in Tiirkiye.

According to the national research (GDSW, 2014, p. 7), 36% of women (i.e., four out of 10) reported that they had experienced
physical violence at least once in their life at the hands of the men to whom they are currently married, were married to for a
period, or were/are living with as if married. While the rate of women who’d experienced either physical and/or sexual violence
was 38%, the rate of women who’d reported emotional violence or abuse in any period of their life was 44% (GDSW, 2009, pp.
9, 11). When considering only divorced or separated women, the numbers are even more appalling. According to the national
research (GDSW, 2014, p. 10), the rate of physical and/or sexual violence experienced by divorced or separated women was 75%,
which is twice the rate of violence experienced by all women.

Bearing these statistics in mind, now domestic violence prosecutions in Tiirkiye will be examined via two case studies which
were brought before the ECtHR. They reveal some common and distinct patterns of the Turkish criminal justice system, thus
helping to depict the framework of Tiirkiye’s legal response to DV. Unless indicated otherwise, information about the Opuz Case
will be deemed to refer to the judgment in the Opuz v. Tiirkiye of the ECtHR. Similarly, information about the Pasali Case will
be deemed to refer to the official application form of Huseyin Pasali and Others v. Tiirkiye to the ECtHR. These two cases are
also very illustrative in showing how domestic violence in Tiirkiye is a gender-based problem which requires a decisive gender
sensitive approach from the legislators.

The Case of Opuz v. Turkiye

Nahide Opuz, the applicant in the case, and her mother had been the victims of multiple assaults and threats against their physical
well-being from Nahide’s husband (“H.O.”) for several years. These acts of violence resulted in the murder of Nahide’s mother
by H.O. on March 11, 2002. He was sentenced to life imprisonment for murder and illegal possession of a firearm on March 26,
2008. However, the court mitigated the original sentence, reducing it to 15 years and 10 months in prison and a fine of 180 Turkish
liras while taking into account the fact that the accused had committed the crime as a result of provocation by the deceased and his
good conduct during the trial. In addition, upon considering the time the convict spent in pretrial detention and the fact that the
judgment would be examined on appeal, the court ordered his release. After being released, H.O. again began issuing threats, and
because the authorities had taken no measures despite the applicant’s request, the case was brought before the ECtHR on May 14,
2008. Nahide claimed that the ineffectiveness of the system had violated her mother’s right to life under Art. 2 of the ECHR and
her own right to be free from torture and ill-treatment under Art. 3. She also alleged that the inadequate response of authorities
was a consequence of gender-based discrimination prohibited under Art. 14.

On June 9, 2009, the Court held Tiirkiye accountable in Opuz v. Tiirkiye, which is seen as Europe’s landmark judgment on VAW;
the Court held the authorities responsible for failing to take adequate measures to protect victims of repeated DV, regardless of any
active malfeasance on the State’s part (Abdel-Monem, 2009, p. 29). Meanwhile, this was the first time that the Court acknowledged
gender-based violence as a form of discrimination under the ECHR. The Court’s approach was particularly significant regarding its
assessment of violations regarding the prohibition of discrimination: European judges had focused their attention on stereotypes
and the disadvantaged position of women in Turkish society instead of looking for a similarly situated person (Danisi, 2011, p.
800).

Bearing in mind its finding above that the general and discriminatory judicial passivity in Tiirkiye, albeit unintentional, mainly affected women, the Court
considers that the violence suffered by the applicant and her mother may be regarded as gender-based violence which is a form of discrimination against women.
(Opuz v. Tiirkiye, Para. 200)

This approach has been evaluated as a precedent and would be immensely useful for future related cases coming before the
ECtHR (Danisi, 2011, p. 800).

Nahide and H.O. got married in 1995 and had three children. H.O. was meanwhile the son of A.O. who had married Nahide’s
mother in a religious ceremony. Nahide and H.O. had serious arguments from the beginning of their relationship and eventually
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got divorced on an unspecified date after the death of Nahide’s mother. Between April 1995 and March 2002, seven incidents were
brought to the notice of the authorities:

(1) The first assault by H.O. and A.O. against the applicant and her mother involved death threats and actual bodily harm.
(2) The second assault by H.O. against the applicant involved actual bodily harm.
(3) The third assault by H.O. against the applicant and her mother involved a knife assault.

(4) The fourth assault by H.O. against the applicant and her mother involved threats and assault (using a car), leading to the
initiation of divorce proceedings.

(5) The fifth assault on the applicant by H.O. causing grievous bodily harm involved a knife assault.
(6) The sixth incident whereby H.O. threatened the applicant.
(7) The applicant’s mother filed a complaint with the public prosecutor’s office alleging death threats issued by H.O. and A.O.

As the Court noted, following those assaults, the local authorities, namely the police and public prosecutors, did not remain
totally passive. After each application, the applicant and her mother in some incidents were examined by doctors who testified
in their reports to various injuries, including bleeding, bruising, bumps, grazes, and scratches, and criminal proceedings were
initiated against the perpetrator. He was questioned by the police and prosecuting authorities in relation to his criminal acts, placed
in detention on two occasions (second and fourth incidents), and sentenced to pay a fine subsequent to his conviction for stabbing
the applicant seven times (fifth incident). However, the Court emphasized that none of these measures were sufficient to prevent
H.O. from perpetrating further violence. As an excuse for the situation, the Government criticized the applicant for withdrawing
her complaints (first, second, and fourth incidents) and failing to cooperate with the authorities, as the DV provisions in force at the
relevant time required the active involvement of the victim for the progression of criminal proceedings. According to the former
Criminal Code, criminal investigations and prosecutions of criminal acts not resulting in sickness or unfitness to work for 10 or
more days were dependent on the victim pursuing the complaints.

The Government also pointed to insufficient evidence against H.O. (first, third, fourth, and sixth incidents) as the reason why the
penal courts had, in most cases, not convicted him. The Government claimed, “The authorities could not be expected to separate
the applicant and her husband and convict the latter while they were living together as a family, as this would amount to a breach
of their rights under Art. 8 of the Convention” (Opuz v. Tiirkiye, Para. 123). As for the last incident which resulted in the death of
Nahide’s mother (seventh incident), the Government claimed that the complaint she had filed was similar to the previous ones and
general in nature, with her life being in no obvious peril. Furthermore, she did not ask for a protection order, but instead requested
an urgent examination of her petition and the punishment of H.O.

In its assessment, the Court remarked that H.O. had a record of DV and the crimes committed by him were sufficiently serious
to grant a protection order. A significant risk of further violence was not only possible but also foreseeable. The Court noted that
Tiirkiye’s legislative framework in instant cases, particularly the minimum 10 days of sickness or unfitness requirement, fell short
of the requirements under the scope of the State’s positive obligations to effectively punish all forms of DV and to provide sufficient
measures for victims. When considering the seriousness of the crimes H.O. committed, the prosecution should have continued
in the public interest regardless of whether the victims had withdrawn their complaints. The Court attributed the reason why the
local authorities had repeatedly decided to drop criminal proceedings to their attitude, which perceived the incidents as a “family
matter” that should not be interfered with. Furthermore, the Court doubted that the authorities had investigated the reasons behind
the withdrawal of the complaints.

This is despite the applicant’s mother’s indication to the Diyarbakir Public Prosecutor that she and her daughter had withdrawn their complaints because of the
death threats issued and pressure exerted on them by H.O. It is also striking that the victims withdrew their complaints when H.O. was at liberty or following
his release from custody. (Opuz v. Tiirkiye, Para. 143)

The Court also argued against the Government’s objective of avoiding interference with the private or family life of the individuals
in instant cases. The Court reiterated that in some instances, such interference by the national authorities might be necessary in
order to protect the health and rights of others or to prevent criminal acts from being committed. Moreover, the Court stated that the
applicant could be included in the group of “vulnerable individuals” who deserve State protection, considering that “the violence
suffered by the applicant in the past, the threats issued by H.O. following his release from prison, and her fear of further violence,
as well as her social background, namely the vulnerable situation of women in southeast Tiirkiye” (Opuz v. Tiirkiye, Para. 160).
Having examined the reports and statistics the Diyarbakir Bar Association and Amnesty International as two leading NGOs had
prepared and which were not challenged by the Government at any stage of the proceedings, the Court found that the majority
of DV incidents had occurred in Diyarbakir where the applicant was living at the relevant time and that all victims were women
who had mostly suffered physical violence. The Court also pointed out that “the great majority of these women were of Kurdish
origin, illiterate, or of a low level of education and generally without any independent source of income” (Opuz v. Tiirkiye, Para.
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194) and that the general and discriminatory judicial passivity in Tiirkiye had created a climate conducive to DV which affected
mainly women (Opuz v. Tiirkiye, Para. 198). Finally, the Court signified “the overall unresponsiveness of the judicial system and
impunity enjoyed by the aggressors” as a reason for the insufficient response of Tiirkiye to DV, despite the reforms the Government
had carried out (Opuz v. Tiirkiye, Para. 200).

The Case of Huseyin Pasali and Others v. Tiirkiye

With the Opuz case still on people’s minds, Tiirkiye faced another femicide committed by an ex-husband. Ayse Pasali was just
one of the women whose suffering had ended in murder. On December 7, 2010, her former spouse stabbed her to death on her way
to her workplace in the morning, despite having applied for a protection order against his death threats just a short time before,
an application the court had rejected. She had also filed complaints against him for insults, rape, physical injuries, and threats
several times, but these did not deter her former spouse from repeating these acts. The case of Pasali and Others v. Tiirkiye was
brought before the ECtHR on March 7, 2011 with the claim that the Turkish government had violated Arts. 2, 3, 8, and 14 of the
Convention as read in conjunction with these articles and similar to Opuz v. Tiirkiye.

Ayse Pasali and Istikbal Yetkin (“1.Y.”) got married in 1988 and had three children before getting divorced in June 2010. Before
she was killed by 1.Y. in December 2010, she had worked as a secretary in a law office. The day she was murdered was the
birthday of her older daughter. Between March 2009 and December 2010, three incidents had been brought to the attention of the
authorities:

(1) The first assault involved insults, rape, and bodily harm.
(2) The second assault involved a death threat with an unregistered firearm.
(3) The third assault involved abduction and a death threat.

After each assault, the slain Ayse had filed a criminal complaint against L. Y. In the first incident, the public prosecutor issued a
bill of indictment against the suspect for insult and physical injury, but decided a judgment of nolle prosequi for the accusation of
rape without conducting a sufficient and efficient investigation as claimed by the case attorneys. The defendant was acquitted of
insult and had a punitive fine imposed for injury.

Ayse filed for divorce against I.Y. in October 2009. Subsequently, she was threatened with an unregistered firearm in November
2009. The defendant again was acquitted of the threat, but sentenced to just 10 months in prison and received an administrative
fine for illegal possession of a firearm. However, the court rendered a decision delaying the pronouncement of judgment pursuant
to Art. 231 of the Criminal Procedure Code, which regulated that the accused should be subject to a probation term of five years,
with the court then able to quash the conviction if no intentional crime is committed during the probationary period.

LY. continued his assaults after the divorce. As part of the third incident, he used force and threats to make Ayse get into his
car while she was going to her workplace. He threatened to kill her if she did not come back to him. I.Y. continued to issue his
threats on the following day while Ayse was at work. He knocked on her door, and said to their two daughters who were at home,
“Let me in, otherwise I will kill your mother.” Ayse, who was informed by her daughters, called the police. The police officials
took .Y to the station but released him within half an hour. On the same day, he and his two friends came again to Ayse’s house.
The daughters again informed their mother. Ayse called the police one more time, but their response was, “We can do nothing to a
person who is waiting at a door.” She then went in person to the public prosecutor on duty that night and filed a complaint against
her ex-husband concerning the abduction, knocking on the door, and threats that had taken place over two consecutive days. The
public prosecutor made no progress in the preliminary proceedings up to the date of her death; she had only been taken to her
home in a police car on the day she lodged the complaint.

Before Ayse Pasali was killed by her divorced husband, who stabbed her 11 times in the middle of the street, she had also
applied to the Ankara First Family Court for a protection order pursuant to Law No. 4320 as a result of the numerous death
threats from her ex-husband. The court rejected her request only one day later on the grounds that there was no longer a bond of
marriage without making any examination or taking her previous complaints into consideration. After Ayse’s murder, her lawyer
applied for a protective order for another client who had been subjected to violence by her divorced husband. This application was
coincidentally examined by the same family court that had rejected Ayse’s application. This time, the court accepted the request
and rendered a protection order without regard to the marital status of the parties and by referring to the international conventions
ratified by Tiirkiye. This was a very striking example of how inconsistent judgments can dramatically affect DV victims’ lives in
Tiirkiye.

By examining the two foregoing cases together, a range of common problems can be deduced regarding the prosecution of DV
in Tiirkiye. First of all, the state authorities failed to warrant preventive and protective measures in both cases. In the case of Opuz
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v. Tiirkiye, Nahide’s mother was murdered approximately two weeks after her request to the Public Prosecutor’s Office. Ayse was
similarly murdered one month after her application was submitted to the family court.

Secondly, neither perpetrator received dissuasive punishment to hinder him from perpetrating further violence upon being
convicted. At this juncture, imposing a fine or converting imprisonment into a fine in DV cases is observable as a common practice
in Tiirkiye. Moreover, the courts tend to mitigate sentences on the grounds of custom, tradition, or honor (Opuz v. Tiirkiye, Para.
196). One should remember that these practices break the trust battered women have in justice. In a narrative cited by Karinca
(2008, p. 28), a senior official woman who had been slapped in her office by her boyfriend with whom she wanted to break up
opened litigation in a penal court. Upon the court sentencing the offender to a 300 lira fine, she expressed her disappointment
saying, “This man runs the risk of paying 300 lira to slap me again in my office once a month.”

Another problem is the unreasonable delays in concluding cases. When Ayse filed a complaint against I.Y. on March 24, 2009
regarding the first incident, the court didn’t render its verdict until June 2, 2010, namely approximately 15 months later. When
the application form was submitted to the ECtHR, the file in question was still pending in the Court of Cassation (Yargitay). In
the Opuz v. Tiirkiye case, the court similarly didn’t pass its final sentence on the offender until March 26, 2008, six years after the
murder.

Lastly, the culture of service providers towards DV incidents is significantly influential in the resulting picture. In the Pasali and
Others v. Tiirkiye case, despite “the real and imminent danger,” the authorities took an insensitive approach to the issue. The same
scenario was experienced in the Opuz v. Tiirkiye case as well:

It thus appears that the alleged discrimination at issue was not based on the legislation per se but rather resulted from the general attitude of the local
authorities, such as the manner in which the women were treated at police stations when they reported domestic violence and judicial passivity in providing
effective protection to victims. (Opuz v. Tiirkiye, Para. 192)

The situation can be suggested to be more desperate if the victim is a married woman. When they report family violence, they
are at risk of being returned to their violent husbands because “law enforcement officers often prioritize preserving family unity,
and push battered women to reconcile with abusers rather than pursuing criminal investigations or assisting women in getting
protection orders” (Human Rights Watch, 2011, p. 5). Despite the gains Turkish women have made through radical legal reforms,
a significant dilemma is still apparent: whether to prioritize the protection of women as individuals from DV or the protection of
the family. This approach was experienced one more time while legislating Law No. 6284. Despite the strong counterefforts of
feminist activists, the name of the law was initially changed by adding the description “Law to Protect Family’ before “and Prevent
Violence Against Women”. The name of the draft law that had been prepared with contributions from women’s associations and
sent to the Office of the Prime Minister on January 31, 2012 had been “Law for the Protection of Women and Family Members
from Violence” (Moroglu, 2012, p. 369). The perspective in question is also indicative of the need to enforce laws regarding DV.
Many law enforcement officials give precedence to preserving the family as a unit, rather than protecting DV survivors. Many
people in Tiirkiye believe that the rise of women as individuals signifies the decline of the family (Human Rights Watch, 2011,
15).

Finally, when drafting Law No. 6284, the demand was made to explicitly state that no reconciliation or peace-making should be
offered to battered women in institutions, but this regulation was not included in the final law. The government cited the legislative
drafting of a separate law on reconciliation and peace-making as its reason. This situation reinforced the concerns regarding the
practice of delivering battered women and female children back to the perpetrators (Sener, 2012, p. 4). The next section will
examine how current penal regulations have addressed the problems mentioned above.

Tiirkiye’s Penal Reform on DV in terms of Gender Sensitivity

Bearing in mind the nature and extent of DV in Tiirkiye and the costs of this phenomenon to the Turkish State, this section will
illustrate how the Turkish penal regulations have been improved over the years.

Early Penal Reforms

The initial efforts to raise public awareness of violence in the private sphere and discrimination against women can be traced back
to February 1987, when a judge from Cankir1 Province dismissed the divorce case of a pregnant woman who had been subjected to
domestic violence (Altinay & Arat, 2007, p. 17). The judge justified his verdict by citing a Turkish proverb which regards women
as objects that should be brought under men’s control through battery: “One should not leave a woman’s back without a stick or
her womb without a baby.” The verdict in question triggered a range of nationwide protests against DV organized by women’s
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associations. As one of the most important legal products of this women’s movement, Law No. 4320 (Family Protection Law)
came into force on January 17, 1998.

Subsequent to the adoption of the law specifying protection orders aimed at preventing DV, reforms to the Civil Code in 2001
and the Criminal Code in 2004 constitute other successful outcomes of the feminist movement in Tiirkiye. Numerous practices
under the former legislative system regarding women’s bodies and sexuality as the property and preserve of men, family and
society, and legitimizing human rights violations such as forced marriages, marital rape, and honor killings have undergone radical
changes with the advent of the Civil and Criminal Code reforms in order to bring the Turkish legal system in line with global
human rights (Altinay & Arat, 2007, p. 17).

In the new Penal Code, crimes of sexual assault are explicitly named and properly defined under the section “Crimes against Sexual Inviolability”. Sexual
violence, which was previously regulated as “Felonies against Public Decency and Family Order” under “Crimes against Society”, is now defined in crimes
against individuals, thereby marking a significant break with the patriarchal notion and discriminatory outlook of the old law. (Anil et al., 2005, p. 57)

The classification of the former code had well reflected the State’s attitude toward women with the aim of protecting family
order and public morality over such things as victim’s physical integrity, sexual freedom, and health (Uygur & Sancar, 2005, p.
34). The idea that the legal value sexual crimes protect is sexual freedom has been increasingly supported by academicians (Taner,
2017, p. 66; Tezcan et al., 2021, p. 399; Sancar, 2013, p. 97). While appreciating the new formulation of sex crimes, Centel (2013,
p. 6) states that legislators should have taken a step further by categorizing these crimes under the term “crimes against sexual
freedom” rather than “sexual inviolability.” The author also indicates that sexual inviolability creates a perception that physical
integrity, which is already protected under laws against crimes of injury, is the primary legal value protected by laws against sexual
crimes (Centel, 2013, p. 7).

According to the current Turkish Criminal Code, committing intentional murder (Art. 82 §d), intentional injury (Art. 86 §2a),
torment (Art. 96 §2b) or deprivation of liberty (Art. 109 §3e) against a spouse constitutes the qualified forms of these crimes
that require aggravated punishments. Moreover, all these crimes are prosecuted ex officio. As seen in the case of Opuz v. Tiirkiye,
because the old Criminal Code had required the active participation of the victim for criminal proceedings, the Turkish Government
had referred to the withdrawal of complaints by battered women and their failure to cooperate with the authorities as their excuse for
not acting. In relation to the crime of intentional injury committed against a spouse, 34 different Criminal Courts of First Instance
had questioned this provision in terms of its constitutionality (Constitutional Court Decision No. 2008/37). The applicant courts
challenged that, while the investigation and prosecution of third parties in the case of a crime of injury that can be remedied by a
simple medical intervention (Art. 86 §2) is prosecuted upon complaint, the crime of injury of the same nature committed against
a superior, subordinate, spouse, or sibling is prosecuted ex officio (Art. 86 §3). The courts found this situation unconstitutional on
the grounds that the accused is punished more severely than third parties; that restraining the right to withdraw the complaint leads
to an increase in domestic violence, which in turn disrupts family unity; that equal protection is not ensured due to the injuries that
occur between couples living outside a legally valid marriage union and that can be eliminated by a simple medical intervention
still being subject to complaint; and lastly that the crime of sexual assault committed against a spouse (Art. 102), which is a
more serious crime than the crime of injury in terms of the amount of punishment and its social and psychological impact on the
victims, is prosecuted upon complaint, whereas the offence of simple wounding is prosecuted ex officio. The Constitutional Court
responded to these arguments by referring to the State’s obligation to prevent DV incidents and punish offenders effectively. The
Court acknowledged that, in order to reduce the number of DV crimes and to prevent the cover-up of crimes committed within
the family, the legislator may decide to apply the principle of direct prosecution without the need for a complaint in cases where
family members, who have the highest obligation to treat each other with compassion, intentionally injure each other. The Court
underlined that differences in the situation of the victim or the perpetrator may require different rules to be applied to them. As
the obligations arising from the cohabitation of the persons mentioned in the rule that is subject to objection distinguish them
from third parties, applying different rules to them does not contradict the principle of equality. Lastly, the Court rejected the
objection concerning increasing the sentence by another half on the grounds that the State has discretion in determining which
acts are to be considered crimes, the type and extent of the sanction to be applied to them, and the aggravating and mitigating
reasons for punishment (Constitutional Court Decision No. 2008/37). 11 years after the decision of the Constitutional Court, three
different Criminal Courts of First Instance brought the rule in question before the Constitutional Court on the same grounds.
The Constitutional Court once again rejected the objections, reiterating that the rule that is subject to objection is meant to
serve the effective protection of a battered spouse during criminal proceedings (Constitutional Court Decision No. 2020/28). The
Constitutional Court’s firm stance is also consistent with the approach of the ECtHR, which put forward that domestic violence is
still a concern that requires ex officio prosecution even in cases of no physical harm (Erbasg, 2021, p. 10).

As for sexual violence against a spouse, the new Criminal Code, unlike the former code, criminalizes marital rape with a prison
sentence of up to 12 years upon the complaint of the victim (Art. 102 §2). When Tiirkiye was still a part of the Istanbul Convention,
this provision was found contrary to the requirements of Art. 55 of the Istanbul Convention due to the wording “prosecution
upon complaint” (Istanbul Convention’s Group of Experts on Action against Violence against Women and Domestic Violence
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[GREVIO], 2018, p. 77). The motive of Turkish legislators here could have been to ensure the continuance of the marriage in case
the victim forgives the offender (Pakir, 2018, p. 148). Another assumption in this regard is that the legislator respects the victim’s
will not to want the incident to be known by the public (Taner, 2017, p. 259).

Lastly, Law No. 6284 (Law on Protecting Family and Preventing Violence Against Women) replaced Law No. 4320 and was
entered into force on March 8, 2012 as a so-called present for Turkish women (for a detailed analysis of Law No. 6284, see Soziier
et al., 2012). Feminist activists also played an active role in the course of preparing the law. 242 women’s organizations conducted
a study of the legal text for the first time in Tiirkiye under the umbrella of a “Platform to Stop Violence” and made their common
demands to the Ministry of Family and Social Policy. Although the Law did not meet all of their demands, it did comprise very
positive forward-looking steps on the prevention of DV and the protection of its victims (Sener, 2012, p. 2). At the time of Law No.
4320, family members living under the same roof, those for whom a court decision regarding separation has been rendered, and
those who have the right to live separately or who are factually living separately despite being married were explicitly listed within
the scope of the law. However, in the literature and in practice, whether women who’d been married in a religious ceremony (imam
marriage) or divorced women could benefit from the law was highly controversial. The ambiguity over who can obtain a protective
order can be said to have been eliminated through Law No. 6284. The first article of the law clarifies its objective “to protect
women, children, and family members who are exposed to violence or in peril of being exposed, as well as victims of stalking” and
“to regulate the procedures and principles regarding the measures that are to be taken to prevent violence against these people.”
Accordingly, one can claim that all battered women in Tiirkiye can now utilize the law, including those in an intimate relationship
with their abuser and those who’ve gotten divorced. In the declaration in relation to the case of Pasalt and Others v. Tiirkiye, the
Turkish Government emphasized its legal reform as follows:

The Government regrets the occurrence of individual cases of death caused by failures to protect life, as in the circumstances of the present case, notwithstanding
existing Turkish legislation and the resolve of the Government to prevent such failures. The Government further notes that at the material time, namely in
2011, the legislative framework did not afford the applicants’ relative protection from domestic violence as a divorced woman. Accordingly, we admit that the
death of the applicants’ relative resulting from the failure to provide protective measures did not meet the standards enshrined in Art. 2 of the Convention. The
Government recalls that the legislation was amended in 2012 with the adoption of Law No. 6284. We further reiterate their undertaking to issue appropriate
instructions and adopt all necessary measures to ensure that the right to life is respected in the future.

2021 and 2022 Amendments

The most recent penal reforms on DV have been the additions inserted into the Turkish Criminal Code in 2021 and 2022. As
illustrated in the cases of Opuz v. Tiirkiye and Pagali v. Tiirkiye, imposing a fine, converting imprisonment into a fine, or mitigating
sentences on the grounds of custom, tradition, or honor in DV cases can encourage offenders to commit further violence. In relation
to the protection of married and divorced women, that unjust provocation provisions should not be applied to DV cases has even
been suggested in order to make these regulations more functional and effective (Yokus Seviik, 2022, pp. 92-93). With the 2021
Amendments made by Law No. 7331, intentional murder, intentional injury, torment, and deprivation of liberty committed against
a divorced spouse have been regulated as an aggravating circumstance of the crimes in question. Moreover, the prosecution of
these crimes does not require a complaint in the current law.

The 2022 amendments made by Law No. 7406 have provided stronger commitment to punishing VAW. First, the intentional
murder of a woman has been regulated as a circumstance requiring aggravated life imprisonment (Turkish Criminal Code, Art. 82
§1f). The new provisions also increase the lower limit of the punishment in relation to the crimes of injury, torture, torment, and
threat when committed against women. The provision “If the crime is committed against a woman, the lower limit of the penalty
cannot be less than six months” has been attached to the provision “where the effect of an intentional injury upon a person is
minor and curable with a simple medical treatment then, upon the complaint of the victim, a penalty of imprisonment for a term
of four months to one year or a judicial fine shall be imposed” (Art. 86 §2). The provision “If the crime is committed against a
woman, the lower limit of the penalty cannot be less than five years” has been attached to the article regulating torture (Art. 94),
which is “a public officer who performs any act towards a person that is incompatible with human dignity and that causes that
person to suffer physically or mentally, or that affects the person’s capacity to perceive or ability to act of their own will, or that
insults them shall be sentenced to a penalty of imprisonment for a term of 3-12 years.” The provision “If the crime is committed
against a woman, the lower limit of the penalty cannot be less than two years and six months” has been attached to the article
regulating torment (Art. 96), which states, “Any person who performs any act which results in the torment of another person shall
be sentenced to a penalty of imprisonment for a term of two to five years.” The provision “If the crime is committed against a
woman, the lower limit of the penalty cannot be less than nine months” has been attached to the article regulating threats (Art.
106), which states “Any person who threatens another individual by stating they will attack the individual’s or the individual’s
relative’s life, physical well-being, or sexual inviolability shall be subject to a penalty of imprisonment for a term of six months to
two years.” Noteworthily, these reforms have been questioned by three different Criminal Courts of First Instance and one penal
chamber of the Regional Courts of Justice (Bolge Adliye Mahkemesi) in terms of constitutionality (Constitutional Court Decision
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No. 2023/4). The courts have alleged that the provisions increasing the lower limit of punishment in relation to the crimes of
injury and threats committed against woman are incompatible with the principle of equality as protected by Art. 10 of the Turkish
Constitution. The Constitutional Court has ruled that legislators have a certain degree of discretion in assessing whether there is
an objective and reasonable cause for different treatment of those in similar situations or to what extent different treatment can be
applied while also acknowledging that legislators have wider discretionary power when it comes to criminal policy. The court has
also referred to the vulnerable status of women in Turkish society when justifying its decision regarding objections (Constitutional
Court Decision No. 2023/4):

Legislators are understood to have enacted the rules subject to objection in order to solve the problem of violence against women, which is considered to have
become widespread in our country, and in this context, legislators are understood to have acted based on the fact that women are more vulnerable in terms
of the crimes of intentional injury and threat compared to men. In other words, the concept of violence against women is not used in a technical and narrow
sense. The rules are intended to prevent all kinds of violence against women, regardless of the motive, and not just violence against women due to gender
perception. In order to fulfill the positive obligations imposed on the State by Art. 17 of the Constitution, legislators’ regulations on increasing the lower limit of
the punishment for the crimes of violence and threats against women have been evaluated to not exceed the limits of the discretionary power of the State to treat
citizens differently in order to meet social needs. In this respect, the rules subject to objection have been concluded to be based on an objective and reasonable
basis.

The Court finally examined whether this difference based on objective and reasonable grounds is proportionate and found no
disproportionate aspect of stipulating the lower limit of the punishment to six months instead of four months for the crime of
intentional injury nor to nine months instead of six months for the crime of making threats. Accordingly, the Court concluded
that the provisions that are subject to objection do not violate the principle of equality before the law (Constitutional Court
Decision No. 2023/4). Among all the justifications of the Constitutional Court, the one that considers the problem beyond gender
perceptions toward women is worth noting. Although the regulations mentioned above aim to protect women from violence in
general, the gendered character of violence against women is an indisputable fact when considering the gender of the offenders
and the disadvantaged position women have before men as has been revealed statistically and in the cases of Opuz v. Tiirkiye
and Pasali v. Tiirkiye. While these regulations are open to dispute in terms of gender sensitivity because they do not require the
offender who commits these types of crimes to oppress a woman to be a man, they might respond to some of the criticisms raised
by Turkish academicians. Before the latest amendments, the Court of Cassation (Yargitay) had ruled the aggravating circumstance
for punishing an offender who has murdered a spouse to not cover religious or voided marriages (Artuk et al., 2021, p. 152). This
judicial practice as adopted by the Court of Cassation was questioned by some Turkish academicians, with some authors claiming
that this practice leaves the women who are the unchanging victims of such crimes unprotected and finding it incompatible with
the principle of equality as protected by Art. 10 of the Turkish Constitution, the regulations introduced by Law No. 6284, and the
motives for legislating the aggravating circumstance that are to be implemented in crimes committed against a spouse (Artuk et
al., 2021, p. 152; Koca & Uziilmez, 2022, p. 158). While some authors recognized this argument to some extent, they found the
practice the Court of Cassation had adopted to be legitimate when considering the explicit legal requirements envisaged by the
Turkish Civil Code (Centel et al., 2017, p. 52; Ozbek et al., 2021, p- 129; Tezcan et al., 2021, p. 167; Yokus Seviik, 2022, p. 92).
Although the Turkish Criminal Code has yet to acknowledge the disadvantaged position of women who are religiously married or
women whose marriages are not legally valid, the aggravating circumstance implemented for crimes committed against a woman
can be seen as a safeguard for the women who fall under these statuses.

Another striking legal reform was inserted into the Criminal Procedure Code in relation to arrest. According to Art. 100 of the
Turkish Criminal Procedure Code (2005), if concrete evidence exists showing the presence of a strong suspicion of crime and an
existing basis for arrest, an arrest warrant may be rendered against the suspect or accused. No arrest warrant will be rendered if
arrest is disproportionate to the importance of the case, the expected punishment, or the measure of security. Art. 100 §2 of the
Turkish Criminal Procedure Code exemplifies the instances in which “grounds for arrest” may be deemed present: a) In the presence
of concrete facts that raise the suspicion that the suspect or the accused will escape, hide, or flee; b) If strong suspicion exists
based on the suspect or the accused’s behavior with regard to destroying, concealing, or manipulating the evidence or attempting
to exert pressure on witnesses, victims or others. However, in relation to the specified crimes that are known as catalogue crimes,
in the presence of strong grounds for suspicion based on concrete evidence, grounds for arrest may be deemed present. With the
2022 amendment, the catalogue crimes have been expanded to include the crime of intentional injury committed against a woman
(Art. 100 §3j). This reform is significant in consideration of the cases of Opuz v. Tiirkiye and Pasali v. Tiirkiye, where the offenders
pursued their actions despite the knowledge of the authorities due to not being convicted by the criminal courts.

Lastly, Turkish legislators have enacted a new crime called stalking (Turkish Criminal Code, Art. 123 §A) as follows:

(1) Any individual who causes a serious disturbance to another person or causes them to worry about their own or one of their relative’s safety by persistently
Jollowing the person physically or trying to contact the person using telecommunication and communication tools, information systems, or third parties shall
be subject to a penalty of imprisonment for a term of six months to two years.

(2) If the crime

a) is committed against the child or the spouse for whom a separation or divorce decision has been made,

b) causes the victim to change schools, workplace, or residences or to quit school or work,

¢) is committed by a perpetrator for whom a restraining order or a measure to not approach the person’s residence, school, or workplace has been decided, the
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perpetrator is to be sentenced to an imprisonment of one to three years.
(3) Criminal proceedings shall only be initiated upon the victim filing a complaint.

The criminalization of stalking was one of the topics highlighted by GREVIO’s (2018) evaluation report, which examined
Tiirkiye’s legislative and other measures that affect the provisions of the Istanbul Convention. The report underlined 27% of
women in Tiirkiye to have been subjected to stalking at least once in their lives according to the most recent available prevalence
data (p. 76). Although some crimes regulated by the Turkish Criminal Code such as torment (Art. 96), sexual harassment (Art.
105), making threats (Art.106), blackmail (Art. 107), the deterioration of peace and order (Art.123), and violation of privacy (Art.
134) seem to cover the act of stalking, the report stated that “None of these provisions specifically include wording to adequately
cover the constituent elements of the crime of stalking as defined in Art. 34 of the Istanbul Convention and reflect the seriousness
of this offence” (GREVIO, 2018, p. 76). While appreciating the preventive orders issued in the case of stalking within the scope
of Law No. 6284, GREVIO (2018, p. 76) also urged Turkish authorities “to establish stalking as a separate offence and to subject
it to an effective and dissuasive punishment, having due regard to its possible manifestations in the digital sphere.” Although
Tiirkiye announced its withdrawal from the Istanbul Convention, GREVIO’s report is regarded as one of the most influential
factors increasing the sensitivity towards the criminalization of stalking (Ozar, 2022, p. 1403). Along with the crime of stalking
being added to the Turkish Criminal Code, the Turkish Criminal Procedure Code (Art. 253 §3) has also prohibited the path
of mediation in relation to this crime. Mediation has also been prohibited for crimes against sexual inviolability, regardless of
whether the prosecution has been subjected to a complaint. Mediation is also noted to not be allowed in relation to the crime
of intentional injury committed against a spouse or divorced spouse (Turkish Criminal Code, Art. 86 §3a), as well as in the
aggravating circumstances of intentional injury listed under Art. 86 §3 of the Turkish Criminal Code as per Art. 253 §1b of the
Turkish Criminal Procedure Code.

Conclusion

The eradication of DV has been well established to require more than legal regulations. In fact, criminalizing DV can be evaluated
as just one component in the government’s project to combat DV. Having every single component be dedicated to duly performing
its function will likely paint a promising picture, and the criminal justice system is undoubtedly an important part of this picture.
As the cases of Opuz v. Tiirkiye (2009) and Pasali v. Tiirkiye (2020) have well illustrated, the actors in the criminal justice system
should address cases of domestic violence with a gender-sensitive approach. Penal regulations should be designed to actualize
this end. In other words, before passing judgement regarding the authorities’ attitudes, one should be certain that the available
penal regulations are sufficient tools for protecting women against every kind of male violence. As Erbas (2021, p. 11) rightly
pointed out, while criminalization is traditionally regarded as a last resort (ultima ratio), the underuse or, more importantly, the
misapplication of criminal law can be as problematic as its overuse. While acknowledging that the attitudes of authorities who are
insensitive to the dynamics of DV and the lack of coordination between criminal justice agencies may still hinder reforms being
put into practice, this study has limited its focus to the penal reforms in Tiirkiye regarding the issue by employing a feminist legal
perspective and avoiding further discussions on the problems regarding implementation.

When considering the legal framework in contemporary Tiirkiye, one can suggest that both the Criminal Code and Law No.
6284 present a strong commitment to eradicating the DV phenomenon. With the 2021 and 2022 amendments, divorced women
and women in general have been well recognized as particular victim groups in the Turkish context. Intentional murder, intentional
injury, torment, and deprivation of liberty committed against a divorced spouse have been regulated as an aggravating circumstance
of the crimes in question. Moreover, prosecuting these crimes does not require a complaint to have been filed in the current law.
The criminalization of stalking and the prohibition of mediation in relation to stalking are also significant developments, as the
Pasali v. Tiirkiye case proved that stalking is likely to be the initial step toward more serious crimes against women. The current
criminal regulations have been designed to prosecute VAW and DV cases without needing the victim to file a complaint, while
the current formulation of the crimes of marital rape and stalking can be criticized in this sense. As mentioned above, marital
rape is subject to prosecution only once the victim files a complaint. This may risk leaving this type of rape unpunished while
also jeopardizing the effective protection of married women’s sexual inviolability. The basic and aggravated forms of the crime
of stalking are also subject to complaint. One of the aggravated forms of the crime of stalking involves circumstances where the
victim is a child or a spouse or divorced spouse against whom a separation order has been issued (Turkish Criminal Code, Art.
123 §A2a). That Turkish legislators have not preferred ex officio prosecution for this aggravated form contradicts the legal policy
behind the norm (Ozar, 2022, p. 1426). Finally, the Criminal Code has increased the lower limit of punishment in relation to the
crimes of injury, torture, torment, and threats committed against woman regardless of the gender of the offenders or the motives
behind the crimes; this can be questioned in terms of the gender-sensitivity of the new regulations. However, the reforms the
Turkish State has undertaken are still a positive step toward acknowledging women as disadvantaged victim groups who deserve
better protection through penal laws. In light of the costs the Turkish State has paid historically, these relatively gender-sensitive
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penal regulations can be seen promising for Tiirkiye’s struggle against VAW. Now the future can be built on the argument that
violence against women is a gender-based problem that involves not only female subordination or vulnerability but also male
supremacy, which Turkish legislators should consider more when enacting penal provisions.
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0Z

Kisilerin yargilamaya tabi tutulup tutulmamalart kararinin verilecegi sorusturma asamasi kisilik haklarinin korunmasi agisindan
cok onemlidir. Sorusturma asamasinin 6nemi nedeniyle bazi hukuk sistemleri savci diginda sorgu hakimine de bu siiregte ¢esitli
gorevler vermistir. 1879 yilinda Fransiz Ceza Usul Kanunu temel alinarak yapilan Ceza Usul Kanunu ile Osmanli ceza yargila-
masinda 6nemli degisiklikler yapilmistir. Sorgu hakimi Osmanli hukuk sistemine bu kanunla dahil olmustur. 1879 yilindan sonra
yenilenen Osmanli ceza yargilamasinda sorgu hakimi, tahkikat asamasini yiiriiten ana 6ge olarak diizenlenmistir. Sugiistii halinde
dogrudan tahkikat yapabilen sorgu hakimi normal durumlarda savcidan gelen bir talepname ile harekete geger. Olayin aydinliga
kavusturulmasi i¢in kanunun kendisine tanidig1 yetkileri kullanarak tahkikat asamasini tamamlar. Bu asamada dosyay1 savciya
tekrar gonderir ve savcinin iddianamesini aldiktan sonra dosya kapsamin diisiinerek 6zgiir iradesi ile zanli hakkinda kamu davasi
acilip acilmayacagina karar verir. Cumhuriyet doneminde de Tiirk yarg: sisteminde varligini devam ettiren sorgu hakimi, 1985
yilinda yapilan yasal degisiklikler ile hukuk sisteminden ¢ikarilmistir. Bu ¢alismada Osmanli ceza hukukunda sorgu hakiminin
atanmasi, gorevleri, kararlari ve bu kararlara kars itiraz yollari ele alinmisgtr.

ABSTRACT

The investigation phase involves making the decision about whether a person will be prosecuted or not and is very important in
terms of protecting personal rights. Due to the importance of the investigation phase, some legal systems have assigned various
duties to the investigating judge in this process apart from the prosecutor. Significant reforms were made in 1879 to Ottoman
criminal proceedings with the Criminal Procedure Code, which was made on the basis of the French Criminal Procedure Code.
The concept of the investigating judge was included into the Ottoman legal system with this law. Ottoman criminal procedure
law was renewed after 1879 to arrange the investigating judge as the main element who carried out the investigation phase. The
investigating judge was able to conduct a direct investigation in the case of flagrante delicto and would take action upon request
from the prosecutor in normal cases. This judge would complete the investigation phase by using the powers legally granted to
him to clarify the incident. This study discusses how investigating judges were appointed in Ottoman criminal law, as well as their
duties, decisions, and ways to object against these decisions.

Anahtar Kelimeler: Sorgu hakimi, sorusturma, sugiistii

Keywords: Investigating judge, investigation, flagrante delicto

EXTENDED ABSTRACT

Many reforms were made in the Ottoman Empire after the Tanzimat Edict. One important aspect of these reforms occurred in
the field of law. These changes in the field of law can be divided into two: changes made in the field of judicial organization
and codification. In 1879, the Criminal Procedure Code (Usul-i Muhakemat-1 Cezaiye Kanunu) was made based on the French
Criminal Procedure Code. The concept of the investigating judge had entered the Ottoman legal system for the first time in 1879
and formed an institution that was accepted in the 1929 Code of Criminal Procedure after the proclamation of the Republic. Even
if a defendant was ultimately acquitted, the fact that a criminal case had been opened against a person had serious consequences.
In order to minimize any unjustness in this situation, the investigation phase should be carried out very carefully. For this reason,
investigating judges also served as prosecutors during the investigation phase following the changes made to Ottoman criminal
law in 1879. This study discusses how investigating judges were assigned in the Ottoman criminal legal system, their powers and
decisions, and how these decisions were appealed.
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According to the Criminal Procedure Code of 1879, an investigating judge was appointed by the sultan to serve for three years.
The term of office could be extended for an investigating judge whose term of office had expired. Administratively, this judge is
subordinate to the prosecutor, yet also acts independently as a judge. In case of flagrante delicto, the investigating judge may act sua
sponte and conduct an investigation. In this context, the investigating judge collects the evidence, listens to the witnesses, and keeps
the necessary minutes. At this stage, this judge asks for help from law enforcement if necessary. In this phase, the investigating
judge should inform the prosecutor about the actions he has taken. Apart from cases of flagrante delicto, the investigating judge
may conduct an investigation only if requested by the prosecutor in writing. The prosecutor cannot conduct an investigation, with
some exceptions. According to this law, the investigating judge has the duty of carrying out the investigation. The investigating
judge must collect evidence in favor of and against the accused. A judge who serves in the investigation stage cannot participate
in the trial of the accused as a judge.

In order to complete the investigation, the investigating judge is to perform many operations, such as conducting an inspection,
investigating traces and signs, taking statements from both sides, listening to witnesses, conducting an expert examination, and
receiving reports from forensic experts. After completing the investigation, the file must be sent to the prosecutor in order to prepare
an indictment. The prosecutor examines the file, and if it contains any deficiencies, the prosecutor may ask the investigating judge
to correct these. If the file is complete, the prosecutor prepares the indictment and sends the file back to the investigating judge. In
this phase, the investigating judge will decide whether the accused needs to be prosecuted by considering the information in the
file and the indictment. The investigating judge is not bound by the prosecutor’s indictment when making a decision.

The investigating judge may make a different decision based on the characteristics of the crime. If the crime is a misdemeanor,
the investigating judge will send the relevant documents to the civil court of peace. And if the accused is in custody in this case,
the decision to release the accused will be made. If the committed act is considered criminal, the investigating judge will send the
file to the court, and if the crime does not require a prison sentence, the judge will make the decision to release the accused. In
this stage, the investigating judge will need to obtain a certificate of residence from the accused.

A person who has been accused of a serious crime may eventually be acquitted. However, until the acquittal, this person will feel
torment and anxiety throughout the trial and be exposed in front of the public. This situation will cause material and immaterial
damage that cannot be easily compensated for, both for the accused and the family of the accused. This is why the investigation
conducted against a person must be carried out very carefully. For this reason, having the investigating judge as well as the
prosecutor take part in the investigation phase is important.

One of the results this study has reached is that it has revealed to an extent the level the Ottoman judicial system had achieved in the
Tanzimat Period. As a result of the transformation that started with the Tanzimat Period in the Ottoman Empire, a comprehensive
judicial structure had been established that was able to meet the needs of the day. This structure was also bequeathed to the newly
established Republic of Turkey.

I. Giris

Osmanlida, Tanzimat Fermani’'ndan sonra bircok alanda reformlar yapilmistir. Bu reformlardan 6nemli bir kismu da hukuk
alaninda olmustur. Hukuk alaninda degisiklikler adli tegkilat ve kanunlagtirma alaninda yapilan degisiklikler seklinde ikiye
ayrilabilir. Bu donemde yapilan kanunlastirma hareketlerinin planli ve programli bir sekilde yapildigini sdylemek pek miimkiin
degildir. Giiniin ihtiyaglarina cevap vermek iizere hukuki diizenlemeler hazirlanmig, bazilarindan gerekli fayda elde edilemeyince
yerlerine yenileri yapilmis veya bu diizenlemeler iizerinde degisikliklere gidilmistir.!

Tanzimat Dénemi kanunlagtirma hareketi kapsaminda ceza hukuku alaninda da 6nemli diizenlemeler yapilmigstir. 1840, 1851
ceza kanunlarindan sonra Fransiz Ceza Kanunu esas alinarak 1858 yilinda yeni bir ceza kanunu yapilmistir. Bu kanundan uzun bir
siire sonra ceza yargilama usuliinii diizenlemek iizere 1879 yilinda Usul-i Muhakemat-1 Cezaiyye Kanun-1 Muvakkati> (UMCKM)
yine Fransiz Ceza Usul Kanunu esas alinarak Sura-y1 Devlet tarafindan hazirlanmis ve Sultan 2. Abdiilhamid doneminde yiiriirliige
girmigtir. Bu kanun Cumhuriyetin ilanindan sonra 1929 yilinda 1412 sayil1 Ceza Muhakemeleri Usulii Kanunu(CMUK) yiiriirliige
girinceye kadar uygulanmustir.®

I DAVISON, Roderic H. Osmanli 1mparatnrlugu’ nda Reform, Cev: Osman Akinhay, Istanbul 2005 s. 102; ENGELHARDT, Tanzimat ve Tiirkiye, Cev: Ali Resad, Istanbul 1999 s. 48;
VELDET, Hifzi, “Kanunlagtirma Hareketleri ve Tanzimat” Tanzimat 1, 1940 Istanbul, s. 165; BOZKURT, Giilnihl, Bat: Hukukunun Tiirkiye’de Benimsenmesi: Osmanli Devleti’nden
Tiirkiye Cumhuriyeti’ne Resepsiyon Siireci (1839-1939), Ankara, 1996, s. 48; AVCI, Mustafa, Tiirk Hukuk Tarihi, Ankara 2022, s. 650; CIN, Halil & AKYILMAZ, Giil, Tiirk Hukuk
Tarihi, Ankara 2021, s. 552; EKINCI, Ekrem Bugra, Osmanli Mahkemeleri Tazminat ve Sonrast, istanbul 2017, s. 91; ORTAYLI, ilber, imparatorlugun En Uzun Yiizyil, istanbul 2016,
s. 205-207.

2 Kanun metni icin bakimz: Diistur, 1. Tertip, 4. Cilt, istanbul 1289, s.131-224; GOKCEN, Ahmet, “1296 (1879) Tarihli Usul-i Muhakemat-1 Cezaiye Kanun-1 Muvakkati” Selguk
Universitesi Hukuk Fakiiltesi Dergisi, Yil: 1994, Cilt: 4, Say1: 1-2, s. 203-288.

3 Al Sehbaz, Usul-i Cezaiyse, Istanbul 1310, s. 10; Cevdet Pasa, Tezakir, Yayinlayan: Cavit Baysun, Ankara 1991, C: 4, s. 194; CIN, Halil: “Tanzimat Dénemi’nde Osmanli Hukuku ve
Yargilama Usulleri”, 150. Yilinda Tanzimat, Ankara 1992, s. 28-29; AVCI, Tiirk Hukuk Tarihi, s. 665; BOZKURT, s. 105; UCOK, Coskun/ MUMCU, Ahmet/ BOZKURT, Giilnihal, Tiirk
Hukuk Tarihi, Ankara 2020, s. 318; ATAR, Fahrettin, Islam Adliye Teskilati, Istanbul 2017, s. 77; GEDIKLI, Fethi, Sura-y1 Devlet: Belgeler, Biyografik Bilgiler ve Ornek Kararlariyla,
istanbul, 2018, s. 6; AKMAN, Ahmet, “Tanzimat Sonrast Osmanli Usul Hukukundaki Gelismeler”, Manas Sosyal Arastirmalar Dergisi, Y: 2019, C: 8, S: 1, 5. 443; GAYRETLI, Mehmet,
Tanzimat’tan Cumhuriyet’e Kanunlastirma Calismalari, Istanbul 2015, s. 285; AKMAN, Ahmet, 1917 Tarihli Usul-i Muhakeme-i Ser’iyye Kararnamesi Cercevesinde Tanzimat Sonrasi
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UMCKM ile ceza mahkemelerinin yargilama usulii ayrintili olarak diizenlenmis, sorusturma ve kovusturma evreleri belirgin bir
sekilde ayrilmig, kanun yollar1, miiddeiumumilik ve miistantiklik gibi kurumlar olusturulmustur.* UMCKM iizerinde ilk degisiklik
1885 yilinda miistantiklerin calismalarindaki aksakliklarin giderilmesi amaciyla yapilmigtir.’

Osmanli hukuk sistemine sorgu hakimi vasfiyla ilk kez 1879 yilinda giren miistantik® Cumhuriyetin ilanindan sonra 1929 Ceza
Muhakemesi Usulii Kanununda da kabul edilmis bir miiessesedir.” Hatta kanunun ilk metninde “miistantik” olarak yer almig 1936
yilinda kanunda yapilan degisiklik ile bu kavram terk edilerek “sorgu hakimi” kavramu tercih edilmistir.®

UMCKM’nin mehaz kanunu Fransiz Ceza Usul Kanunu; CMUK’un mehaz kanunu Alman Ceza Usul Kanunu olmasina ragmen
CMUK ’ta miistantikin bulunmasi yeni kanun iizerinde UMCKM etkilerinin devam ettigi seklinde yorumlanmistir. Nitekim Kunter
bu konuyu ele aldig1 bir makalesinde mehaz Alman kanununda meshut suglarda hazirlik tahkikati muamelelerini sulh hakimine
tanind1g1n1, kanun calismast yiiriiten Istanbul Komisyonunun hazirladig1 projede de bu sekilde yer aldigim belirterek “Her nedense
belki de o zaman mer’i olan usul kanunun tesiri altinda maddeye sonradan miistantik kelimesi ilave olundu. . . ™ demistir.

Erem, sorgu hakimliginin 6nemini s6yle agiklamaktadir. “Bazi miihim veya oyle addedilebilecek islerde kamu davasinin dogrudan
dogruya mahkemede degil de “sorgu hakimligi”’nde hazirlik sorusturmasindan baska ikinci bir sorusturmaya tabi tutulmasinda
fayda goriilmiis ve ilk sorusturma usulii bazi yabanci kanunlarda ve kanunumuzda kabul olunmustur. Cok agir bir sugla itham
edilen samigin mahkemede beraat etmesi miimkiindiir. Fakat beraate kadar, davanin devami boyunca duyulacak azap, endise ve
halk oniinde teshir oldukca agirdir. Bu sebeple, bir kimseyi mahkemeye sevk etmeden evvel, ithamin bir kere de sorgu hdakimi
tarafindan incelenmesinde sanik lehine bir teminat goriilmiistiir.”'°

Kunter ise sorgu hakiminin bir hukuk sisteminde ifa ettigi vazifeyi sdyle vurgulamustir: “sanik icin gerek delil toplama gerek
mahkeme oniine ¢cikarilma konularinda teminat saglamak, mahkemelere gitmeyebilecek davalart elemek sayesinde mahkemelere
zaman kazandirmak delil olabilecek seyleri olamayacaklarindan ayirarak mahkemelerin igini azaltmak, yer, madde, gorev gibi
cesitli bakimlardan yetki meselelerini biiyiik olciide ¢oziip sorusturmada vakit kaybini énlemek ancak ve ancak bir hakim tarafin-
dan yapilacak olan ilk sorusturma ile miimkiindiir.”'" Kunter ayrica Adalet Bakanlhig tarafindan hazirlanan 1966 tasarisinda
sorgu hakimi tarafindan yiiriitiilen ilk sorusturma agamasinin kaldirilmasinin istendigini, kendisinin de bulundugu bir komisyon
tarafindan hazirlanan miisterek raporun sunulmasi sonrasinda bu tasarruftan vazgecildigini beyan etmektedir.'?

Sorgu hakimligi miiessesesinin kamu davasin geciktirdigi, hakimin bir kimse hakkinda kamu davas1 actig1 zaman o kisiyi itham
ettigini hakimin ithamci olmasinin hakimlik mesleginin objektifligi ile bagdasmadigini beyan eden goriisler de bulunmaktadir.'?

21.05.1985 yilinda 3206 sayil1 1412 Sayil1 Ceza Muhakemeleri Usulii Kanununda Degisiklik Yapilmasina Dair Kanun ile Ceza
Muhakemeleri Usulii Kanununda ilgili maddelerinde degisiklik yapilmasina kadar Tiirk hukuk sisteminde sorgu hakimleri gorev

Osmanl Adliye Teskilati ve Yargilama Usulii, Ankara 2022, s. 36; TURINAY, Faruk Yasin, "1879 Tarihli Ceza Muhakemesi Kanunu (Usul-i Muhakemat-1 Cezaiye Kanun-1 Muvakkati)
Uzerine Bir inceleme", Hacettepe Hukuk Fakiiltesi Dergisi, C: 11, S: 1, s. 184-185.

4 AKGUNDUZ, Ahmet, islam ve Osmanh Hukuku Kiilliyati Kamu Hukuku, istanbul 2011, 5.857; AVCI, Tiirk Hukuk Tarihi, s. 664; TURINAY, s. 171; Tanzimat Dénemi’nde ceza
hukuku alanindaki uygulamalart elestiren hukukgular da olmustur. Bkz: Tbnii’l Hazim Ferid, Siyaset-i Ser’iyye, (Editorler: Mehmet AYKANAT — Meliksah AYDIN) Ankara 2022, s. 92.
5 KUNTER, Nurullah, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, Istanbul 1981, s. 427; TURINAY, s. 190; AKMAN, Mehmet, “Tanzimat tan Cumbhuriyet’e Osmanli
Hukuk Mevzuati I. Tertip Diisturun Tarihi Fihrist ve Dizini”, Tiirk Hukuk Tarihi Arastirmalari, Y1l: 2007, Say1: 3s. 111; 1885 yilinda yapilan degisiklik metni i¢in Bkz: Diistur, 1. Tertip,
5. cilt, s. 385; 28 Ramazan 1343 yilinda yapilan bagka bir degisiklik i¢in Bkz: Tevfik Tarik, Kanun-1 Ceza ve Usul-i Muhakemat-1 Cezaiyye Tadilat1, Istanbul 1343, s. 27-28.

6 UMCKM’nin yiiriirliige girmesinden once zaptiye teskilat1 biinyesinde “miistantik” olarak ifade edilen gorevliler bulundugu arsiv kayitlarindan anlagilmaktadir. Ancak ilerleyen
boliimlerde agiklandii iizere bunlarin sorgu hakimi vasfini tagidiklari sdylenemez.

7 Kanun 1929 yilinda kabul edilen ilk metninde miistantik tarafindan yiiriitiilecek ilk tahkikat asamas1 171-190. maddeler arasinda diizenlenmistir. Kanunun 20.04.1929 tarihli ve 1172
say1li Resmi Gazete’de yayinlanan niishasi icin bakimz: https://www.resmigazete.gov.tr/arsiv/1172.pdf E.T.25.08.2022.

8 TANER, Tahir, Ceza Muhakemeleri Usulii, istanbul 1955, s. 260.

CMUK’un kurmug oldugu ilk sistemde ana hatlar ile sorusturma agsamasi su sekilde islemektedir: Kendisine sug islendigi bilgisi ulasan savci bir hazirlik sorusturmasi yapacak ve
islenen fiil agir cezada yargilanmay1 gerektiren bir fiil ise mecburi; asliye cezada yargilanmay1 gerektiren bir fiil ise ihtiyari olarak ilk sorusturmanin agilmasim bir talepname ile sorgu
hakiminden isteyecektir. (Kanunda 1696 sayil yasa ile yapilan degisiklikten sonra agir cezay1 gerektiren suglar i¢in de savciya muhtariyet taninmustir.) Sorgu hakiminin savciliktan gelen
bir talepname olmadan kendiliginden bir aragtirma yapmas: miimkiin degildir. Talepname iizerine ilk sorusturmaya baglayan sorgu hakimi, bu asamada sugun aydinlatilmasi i¢in gerekli
tiim islemleri yaparak dosyay: tekemmiil ettirecek ve iddiasini bildirmesi i¢in tiim evraklari savciya gonderecektir. Saver dosyayi inceleyip bir iddianame hazirlayarak sorgu hakimine
yeniden gonderecektir. Bu asamadan sonra sorgu hakimi son sorusturmanin agilmasina veya son sorusturmanin agilmamasina karar verecektir. EREM, Faruk, Ceza Usul Hukuku, Ankara
1978, 5. 271-281.

Mevzuatimizda 10.06.1930 tarihli 1516 sayili Resmi Gazetede Yayinlanan 1684 say1ili “Umumi Mahkemeler ve Karar Hakimleri ve Miistantiklerle Umumi ve Hususi Kaza Salahiyetini
Haiz Makamlar Arasindaki htilafin Halli Hakkinda Kanun” halen yiiriirliiktedir. U¢ maddeden olusan bu kanunda umumi mahkemeler karar hakimleri ve miistantiklerle idare heyetleri
ve diger yarg: yetkisine sahip makamlar arasindaki gorev ve yetki uyusmazliklarinin ¢6ziim mercii olarak Temyiz Mahkemeleri Ceza Heyeti gosterilmis ve ihtilaflarin ¢6ziimiinde Ceza
Muhakemeleri Usulii Kanunu hiikiimlerinin cari oldugu diizenlenmistir. https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=1684&MevzuatTur=1&MevzuatTertip=3 E.T. 12.09.2022 Bu
kanun gorev ve yetki uyusmazliklarinda kullanilmis olup yakin tarihli Uyusmazlik Mahkemesi kararlarindan ve Yargitay Ceza Genel Kurulu Kararlarinda zikredilmistir. Bkz: Yargitay
Ceza Genel Kurulu'nun 18.9.2007 tarih, E. 2007/177, K. 2007/183; 20.11.2007 tarih, E. 2007/252 K. 2007/241; Uyusmazlik Mahkemesi’nin 23.6.2003 tarih, E. 2003/39, K. 2003/39;
18.12.2000 tarih, E. 2000/32, K. 2000/72 kararlari. https://www.lexpera.com.tr/ictihat/Arama?SearchQuery=miistantik E.T. 12.09.2022.

9 KUNTER, Nurullah, “Sorgu Yargicinin Verebilecegi Asli Kararlar” Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi, Y: 1949, S: 4, C: 15, 5. 925.
10 EREM, s. 268.

' KUNTER, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, s. 674.

12 KUNTER, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, s. 674.

13 EREM, s. 269.
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yapmuiglar, bu kanunla CMUK ’taki sorgu hakimlerine iligkin maddelerin bazilarinin degistirilmesi ve bazilarinin da yiiriirliikten
kaldirilmast ile hukuk sistemimizde bu kurumun varligina son verilmistir.'*

Bu caligmada miistantikligin Osmanli hukuk sisteminde ortaya ¢ikisi, gorev ve yetkileri ele alinacaktir. Bu konuyu incelerken
Tanzimat Donemi’nde yazilan ceza usul kitaplarindan da istifade edilmistir. Bu eserlerden bazilarinin uygulamada yer alan kisilerce
kaleme alindig1 goriilmektedir. Ornegin Dersaadet Istinaf Miiddeiumumisi Halid Bey’in kaleme aldig1 “Nizamii’t-Tatbik-i Usul-i
Muhakemat-1 Cezaiye Kanunu Serhi” uygulamaya iligkin bircok yazigsma Srneginin de paylasildig: bir serh olarak hazirlanmugtir.
Yine Sura-y1 Devlet Miistantiki Osman Saib’in “Tahkikat-1 Evveliyye ve Istintakiyye” isimli eseri 6zellikle tahkikat asamasina
iliskin detayli bilgilerin paylasildig1 bir eserdir. Dersaadet Hukuk Fakiiltesi Tatbikat-1 Cezaiye Miiderrisi Cevdet Ferid’in “Nazari
ve Ameli Tatbikat-1 Cezaiyye” eseri yer yer Fransa uygulamasini da ele alarak aciklayan detayl1 bir caligmadir.

IL. Miistantikin Tanim ve Tanzimat Oncesi Ceza Sorusturmasi

Miistantik kelimesi telaffuz etmek, sdylemek, bildirmek, konugmak, s6z sdylemek anlamlarinda kullanilan n-t-k kokiinden gelen
Arapga bir kelimedir.'> Arapga talep manasin1 veren istifal bab1 kullamlarak iiretilen istintak kelimesi de bu kokten dogmustur.'®
Istintak soyletmek, konusturmak, ifadesini almak anlamlarina gelir. Miistantik ise istintak kelimesinin ismi failidir. Soyleten,
konugturan, ifade alan anlamlarina gelir. Osmanli hukuk literatiiriinde sorusturma eylemi icin “istintak’ sorusturmay1 yapan kisi
icin “miistantik” ibaresi kullanilmustir.

Osmanlida Tanzimat 6ncesi ceza yargilamasinda sorusturma asamasi kadi gdzetiminde yapilmaktaydi. Bu agamada kad1 yardim-
cilart da kad1 gozetiminde cesitli gorevler ifa ediyorlardi. Bu donemde subasi adeta bir savci iglevine sahipti. Su¢ ihbarinda bulu-
nanlar1 ve zanlilar1 kadi 6niine genellikle subagi getirmekteydi. Sorusturma asamasinda daha detayl1 incelemeler naibler tarafindan
yapilmaktaydi. Tahkikat asamasinda yapilan islemler naibler tarafindan genellikle maruz defterlerine kaydedilmekteydi. Ozellikle
insan 6ldiirme ve yaralama suclarinda kadinin veya naibin olay mahalline giderek kesif ve sorusturma yaptig1 bilinmektedir.!”

Osmanlida kadilar diginda Divan-1 Hiimayun’un da yargi yetkisi bulunmaktadir. Divan yerine gore bir yiiksek mahkeme yerine
gore ilk derece mahkemesi sifatiyla yargilamalar yapmustir. Divan-1 Hiimayun’a ulasan bir sug ihbar iizerine divan tarafindan
miifettis gorevlendirerek sorusturma yaptirilabilecegi gibi yore kadisindan veya civar kadilarindan iddialarla ilgili sorusturma
yapmasi istenebiliyordu.!® Divan-1 Hiimayun’dan gonderilen bazi emirlerde yapilan sorusturma sonunda kararm yerel kadilar
tarafindan verilmesi istenirken, bazi kararlarinda ise yapilan sorusturma sonunda sorusturma raporlarinin gonderilmesi ve kararin
Divan-1 Hiimayun’da verilecegi bildirilmistir. Divan kararlarinin kaydedildigi mithimme defterlerinde bu konuda tutulan bir¢ok
kayit giiniimiize ulagsmustir.'” Sarayda ve Divan-1 Hiimay’un toplantilarinda cesitli gorevleri olan Cavusbasi, ifa ettigi diger
gorevlerin yani1 sira sadrazamin emriyle sikayetleri dinleyerek bunlar1 sadrazam divanina arz etmek lizere fezleke yapar ve sadrazam
divaninda veziriazamin solunda oturarak goriilecek davalar hakkinda 6zet malumatlar verirdi. Uzuncarsili, Cavugbasi’nin ifa ettigi
gorevler nedeniyle sorgu hakimi ve emniyet-i umumiye vazifesi gordiigiinii soylemektedir.?”

143206 Sayili Kanun Gegici Madde “Bu Kanunun yiiriirliige girdigi tarihte unvant sorgu héakimi olanlarin kadro unvanlari, o yer hakimi olarak degistirilmistir, Bunlarin yeniden
atanmalart gerekmez.” 4 Haziran 1985 tarih ve 18774 sayil1 Resmi Gazete, s. 14.

15 GﬁNES, Kadir, Arapga Tiirkge Sozliik, Istanbul 2011, s. 1138

16 UZUN, Taceddin, Muhittin UYSAL, Ayhan ERDOGAN, Latif SOLMAZ, Muhammet TASA, Orhan PARLAK ve Sahabeddin KIRDAR, Sarf Bilgisi, Editor Ismail Hakk: Sezer,
Konya 2015, s. 147.

17 AKMAN, Mehmet, Osmanli Devleti’nde Ceza Yargilamas1, Istanbul 2004, s. 113; ORTAYLI, ilber, Hukuk ve idare Adami Olarak Osmanl Devleti’nde Kadi, Istanbul 2017, s.
45-46; BAYINDIR, Abdiilaziz, islam Muhakeme Hukuku (Osmanli Devri Uygulamasi), istanbul 2015, s. 117; ILGUREL, Miicteba “Subas1” Tiirkiye Diyanet Vakfi islam Ansiklopedisi,
Istanbul 2009, C. 37, s. 447.

Kadu sicillerinde mahkeme karariyla bizzat kadi tarafindan veya gorevlendirdigi bir memur aracilig1 ile kesif yapildigina dair birgok kayit bulunmaktadir. Ornegin 1655 yilina ait kayir
soyledir: “Terkos nahiyesinde Maglova kemeri kurbunda vaki‘ Nakkas Pasazade Cayirinda tarih-i kitdbdan bir giin mukaddem Isteyan nam zimmi maktil ve Miho v. Dedo nam zimmi
mecruh bulunmustur, halen canib-i ser*-i serifden iizerlerine varilip eser-i cerhleri kesif ve miisahede olunmak muradimizdir dediklerinde, kibel-i ser‘-i kavimden fahrii’l-kuzat Mevldna
Mehmed Efendi b. Nasuh irsal olunup ol dahi zeyl-i kitdbda mastiretii’l-esimi miislimin ile iizerlerine varip kesf olundukda merkiim Isteyan’in ensesinde ve sol kulagt yaninda ve percemi
icinde Glet-i harb darbindan katil oldugu miisahede olunup. . .” Istanbul Kadi Sicilleri, Eyiib Mahkemesi (Havass-1 Refia) 61 Numarali Sicil, Istanbul, 2010(H. 1065- 1066 / M. 1655)
C.27,s.71.

18 MUMCU Ahmet, Divan-1 Hiimayun Hukuksal ve Siyasal Karar Organi Olarak, Ankara 1986, s. 86; CIN, AKYILMAZ, s. 141; AKMAN, s. 36; KOC, Yunus-TUGLUCA, Murat,
“Klasik Donem Osmanli Ceza Hukukunda Yargilama ve Toplumsal Yap1” Tiirk Hukuk Tarihi Arastirmalari, S: 2, s. 24.

19 39 numaralh Miihimme Defteri’nde yer alan bir kayitta Ma’arra Beyine ve Ma’arra ve Hama Kadisina Divan1 Hiimayun’dan gonderilen yazida divan1 hiimayuna ihbar edilen bir sugla
ilgili gerekli sorusturmanin yapilarak sorusturma sonucunun bildirilmesi istenmistir. “Sen ki Sancak beyisin mektup gonderip livi-i mezbiirda Necmeddin ndm kimesne ehl-i fesad ve
sirret ve sakavetinden muztarlardir diye bildirdigin ecilden mezbiir ele getirilip ahvali ser‘le teftis olunmasin emredip buyurdu ki:

Vardikda mezbiiru meclis-i ser‘a ihzar edip dahi bir defa ser-le fasl olunmayip iizerinden on beg yil miiriir etmig degilse ser‘le onat vechile teftis ve tefahhus edip goresin mezbiir
arz olundugu iizere ehl-i fesad ve send‘at olup hirsiz yatagi oldugu ser‘le sabit ve zdhir olursa mezburu hapsedip dahi siibut bulan maddelerin siret-i sicilleri ile yazip arz eyleyesin
sonra emrim ne vechile olursa ana gére amel eyleyesin.” YAZICI, Murat, 39 Numarali Mithimme Defteri’nin Transkripsiyonu ve Degerlendirilmesi, Atatiirk Universitesi Sosyal Bilimler
Enstitiisii Tarih Anabilim Dal1 Yiiksek Lisans Tezi, Erzurum 2013, s. 134. Benzer kayitlar icin aym eserde yer alan 120, 160, 167, 182, 193, 216, 237 numaral: hiikiimlere bakilabilir.

20 UZUNCARSILI, ismail Hakki, Osmanh Devleti’nde Saray Teskilati, Ankara 2014, s. 397.
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III. Tanzimat Donemi’nde 1879 Usul-i Muhakemat-1 Cezaiyye Kanun-1 Muvakkatine Kadar Sorusturma islemleri

Bu baglik altinda Tanzimat’in ilanindan 1879 UMCKM vyiiriirliige girinceye kadar ceza sorusturma asamasinda ortaya ¢ikan
gelismeler ve yenilikler kronolojik sirayla ve 6zet olarak verilmeye ¢alisilmistir. Bu siiregte aslinda her asama, hakkinda yeni bir
eser yazilacak kadar derinlige sahiptir. Ancak bu ¢aligmanin konusunu ve amacini asacagi i¢in detaylara girilmemistir.

Tanzimat’in ilanindan sonra vergide diizeni ve adaleti saglamak icin muhassillar gorevlendirilmis ve bu muhassillara yardimci
olmalar1 i¢in vilayet, sancak ve kazalarda 1840 yilinda muhassillik meclisleri kurulmustur. Bu meclislerde kadinin da bulundugu
devlet gorevlilerinin yani sira miislim ve gayrimiislim halk arasindan segilen temsilciler de gorev yapiyordu. Bu meclislerin
idari gorevlerinin yani sira yargi yetkileri de bulunmaktaydi. Meclisler 1840 Ceza Kanunu yiiriirliige girdikten sonra bu ka-
nunun kapsamindaki suglar1 sorusturma ve suclular hakkinda kanun hiikiimlerini uygulama yetkisine sahiplerdi.”! 1841 yilinda
muhassilliklarin kaldiriimasina ragmen meclisler “memleket meclisleri” adiyla varligini ve yargi yetkisini devam ettirmistir.>>

Istanbul’da 1847 yilina kadar ceza hukukuna dair konulara Meclis-i Vala bir ilk derece mahkemesi gibi galigirken bu tari-
hte?® Zaptiye Miisirligine bagli olarak kurulan Zaptiye Meclisi belirli suglarin sorusturmasini ve yargilamasii yapmak iizere
gorevlendirilmistir. Zaptiye Meclisi’nin vermis oldugu cezalar Meclis-i Vala’nin onayi ile infaz edilecektir. Katl, sirkat gibi agir
suclarda ise Zaptiye Meclisi sadece gerekli tahkikat: yaparak karar verilmek iizere dosyay1 Meclis-i Vala’ya gonderecektir.*

1849 yilina gelindiginde tagrada kurulan memleket meclisleri, eyalet merkezinde biiyilik meclis, sancak merkezlerinde ise kiigiik
meclis olarak degistirilmistir. Aym yil ¢ikarilan bir talimat® ile eyalet meclislerinin isleyisi diizenlenmistir. Bu talimata gore
meclis eyalet valisi, meclis reisi, defterdar, ulamadan tayin olunan bir zat, hakim, belde miiftiisii ve mahallinde se¢ilmis 4 azadan
olusmaktadir.”® Bu talimatname hiikiimlerinden anlasildig iizere Eyalet Meclisi diger islerin yan1 sira ceza sorusturma ve kovus-
turma islemlerini de yapacaklardir. Talimatin 55. maddesine gore meclisin yetkili oldugu bolgede sug islenmesi durumunda, olay
ve taraflara ait bilgiler yore halkindan ayrintili olarak istintak olunarak, ifadeleri ve sugu isleyenlerin isi, sohret ve egkalleri ile
istintak suretleri, bir varakaya bend bend kaydedilecektir. Bu belgenin meclisge alt1 miihiirlenip, ilgili kisilerin beyanlari alindiktan
sonra bunlar kendilerine okunacak, ilgiliye tasdik ve miihiirlettirilecektir. Bu sekilde olusan belge istintakname, adini aliyordu.
Hiikiim her neyse agikc¢a izah edilerek, mazbatasi diizenlendikten sonra ser’i hiikkmii belirten ilam ile birlikte Dersaadet’e gonder-
ilmek iizere valiye arz olunacaktir. Sadece sucun belirtildigi belgeler, Dersaadet’ ce kabul edilmeyecekti. Bu yiizden hakikat-1 halin
mazbata ve istintaknamelere yazilmasi, gergegi ortaya cikaracagindan mutlaka sorusturmalarin hakkiyla yazilmasi gerekiyordu.?’

Biiyiik meclislerin is yiikii nedeniyle gelen sikayetler iizerine bu meclislerin igerisinde bir ihtisas komisyonu niteliginde dnce
meclis-i cinayetler kuruldu. Daha sonra 1854 yilinda sorusturma ve yargilama yetkisine sahip Meclis-i Tahkikler kurularak
Meclis-i Ahkam-1 Adliye tarafindan meclis-i tahkiklerin gorevlerini belirleyen bir nizamname cikarildi.”® Bu meclisler suglular
hakkinda gerekli tahkikatlar1 yapacak kabahatin derecesine gore kanunda gosterilen cezay tayin edip valinin tasdikiyle bu ceza
infaz olunacaktir. Bu nizamnameye gore meclis, taraflarin ifadelerini almaya ve ifade esnasinda bilgisi bulundugu anlagilan kisileri
meclise cagirarak ifadelerine bagvurmaya yetkili idi. Bu nizamnamede “her cins ve milletten adamlarin ifadelerini bila istisna
istima eylemek” denilerek Miisliiman olmayan kisilerin de sahitligine itibar edilecegi vurgulanmigtir. Meclis hakikatin ortaya
cikarilmast igin ¢alisacak ve bu amag i¢in lehe ve aleyhe olan hususlar1 gézeterek zanlinin beraet-i zimmetini ispat igin vaki
olacak seylere dahi ol derece ihtimam olunacaktir. Ayrica yabanci iilke vatandaglarinin istintak ve muhakemesi esnasinda ilgili
konsolosluktan terciiman istenmesi de hiikiim altina alimmigtir. Kisas ve diyet cezalarini gerektiren suglarda hicbir sekilde hiikiim
vermeyip tahkikat evraklarim1 ve tahkikat hakkindaki bilgileri valiye verecek vali bu tahkikati biiylik meclise vererek cezasina
burada hiikmolunacaktir.?

IV. ilk Miistantiklerin Gorevlendirilmesi

8 Agustos 1858 tarihinde yeni Ceza Kanununun kabul edilmesinden sonra 14 Subat 1859 tarihinde Zaptiye Meclisi kapatilarak
iki yeni meclis kurulmustur. “Divan-1 Zaptiye” adiyla kurulan birinci meclis her tiirlii kabahat ile belirli dereceye kadar ciinha®”

2l ENGELHARDT, s. 108; DAVISON, s. 50; Bingol, bu dénemde ser’i mahkemelerin sahis hukukunu ilgilendiren ceza davalarina bakmaya devam ettigini ser’i mahkemede goriilen bir
adam oldiirme davasinda kisas uygulanirsa memleket meclisinde dava goriilemeyecegini ancak kisas uygulanmamasi durumunda olayin kamu hukukunu ilgilendiren yonii dolayisi ile
muhassil meclisinde davanin goriilerek ayrica bir cezanin verildigi ifade etmektedir. BINGOL, Sedat, Tanzimat Devrinde Osmanli’da Yargi Reformu (Nizamiye Mahkemelerinin Kurulug
ve Isleyisi1840-1876), Eskisehir 2004, s. 63.

22 DAVISON, s. 50; ORTAYLL, {lber, Tanzimattan Sonra Mahalli idareler, Ankara 1974, 5. 16; BINGOL, s. 51-65; EKINCI, s. 147.

23 Ekinci, bu meclisin kurulug yilin1 1846 olarak zikrederken; Bing6l 29 Ocak 1847 (12 Safer 1263) yilin1 Zaptiye Meclislerinin kurulug yili olarak belirtmektedir.

% EKINCI, 5. 159; BINGOL, s. 87-88.

25 19 Rabiulahir 1265 tarihli Eyalet Meclislerine Verilen Talimat-1 Seniyye, yer bilgisi i¢in bkz: KARAKOC Sarkis Kiilliyat-1 Kavanin, Haz.: M. Akif Aydin-Fethi Gedikli-Mehmet
Akman-Ekrem B. Ekinci-M.Macit Kenanoglu, C. 1, Ankara 2006, s. 229.

26 CADIRCI, Musa, Tanzimat Doneminde Anadolu Kentlerinin Sosyal ve Ekonomik Yapisi, Ankara 2013, s. 218-219; EKINCI, s. 154-155.

27 BINGOL, s. 71.

28 «Eyalet Tahkik Meclislerinin Vezaif ve Salahiyetleri Hakkinda Nizamname”, KARAKOC, s. 258; Bu nizamnamenin transkripsiyonu icin bkz: BINGOL, s. 321.

2 “Isbu Tahkik Meclisi Meclis-i Kebir-i Memleket ve Meclis-i Ticaretten baska olarak ber-minval muharrer erbab-1 téhmet ve kabahatin tahkik-i ahval ve keyfiyetleri icin Dersaddette
olan Zaptiye Meclisi gibi tesis olunacagindan. . .” BINGOL, s. 321.

30 Divan-i Zaptiye kabahat suglari ile 3 aya kadar hapis veya 10 mecidiye kadar para cezasini gerektiren ciinha suglarina bakabilecektir. BINGOL, s. 91.
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suclarinin sorugturma ve muhakemesini yiiriitmeye yetkiliydi. “Meclis-i Tahkik™ adli ikinci meclis ise belirli derecenin iistiinde
cilinhalar ile her tiirlii cinayet suclarinda gerekli tahkikati yiiriitmek ve muhakemesini yapmakla gorevliydi. Bu tahkikat ve yargilama
sonucunda tahkikat evraklart Meclis-i Vala’ya gonderilecek ve ceza tayini Meclis-i Vala tarafindan yapilacaktir.’!

Bu iki meclisin nasil calisacagina iligkin bir muvakkat nizamname de cikarilmistir.>> Bu nizamnameye gére Zaptiye Divam
ulemadan bir kisi dort miisliiman, dort gayrimiislim olmak iizere dokuz aza ve bir bagkandan oluguyordu. Bu divanin bir de kalem
tegkilati bulunmakta, burada bir bagkatip, iki miisevvid, iki miibeyyiz, gorev yapmakta idi. (4.-5.m).

Meclis-i Tahkik ise zaptiye miistesar1 bagkanliginda ulemadan bir zat miisliimanlardan 4, gayrimiislimlerden 3 kisiden olugsmakta
idi. Bu meclislerde miisliimanlar arasindaki anlagmazliklarda goriismelere gayrimiislim iiyeler katilamazlardi. Meclisi Tahkikte
bir bagkatip, iki miisevvid, iic miibeyyiz, iki mukayyit bulunuyordu. Ayrica bu mecliste istintakiyeyi (sorusturmay1) idare etmek
lizere bir istintak miimeyyizi ile istintak isi icin kanun terimlerini bilen kisilerden on miistantik, on istintak katibi ve 10 adette
istintak katibi miilaziminin gorev yapacagi diizenlenmistir. Ayrica miistantikler iki sinifa ayrilip besi birinci sinif besi ikinci sinif
miistantikler olacaktir. (m.7-8)3°

Miistantiklerin gorevleri on besinci maddede sayilmustir. “Miistantik efendiler ve istintak katipleri ve bunlarin miilazimlar
istintak miimeyyizinin maiyetinde olarak tayin olunacak usul ve kaide miicibince kendilerine havale olunan ashab-1 tohmeti kemal-
i dikkat ve bitaraf ile istintak edeceklerdir ve bunlarin ber-mutdad Meclis-i Tahkikin maiyetlerinde bulunacaklar ise de icap ettikce
Divén-1 Zabtiye maiyetinde dahi istihdam olunacaklardur.”*

Turinay, “miistantiklik” olarak adlandirilan sorgu hakimligi kurumunun Osmanlida ilk kez yukarida zikrettigimiz nizamnamede
diizenlendigini beyan etmektedir.’> Nizamname hiikiimleri incelendiginde miistantiklerde aranacak vasfin “sebk ii ibare-i kavanine
layikiyla anlar adamlar”, gorevlerinin ise “kendilerine havale olunan ashab-i1 tohmeti kemadl-i dikkat ve bitaraf ile istintak
etmek” oldugu anlagilmaktadir. Nizamnamede miistantiklerin atanmalarina ve gorevlerine iliskin detayli hiikiimlerin bulunmadig1
goriilmektedir. Bu nizamname ile diizenlenen miistantiklerin vasif ve yetkilerinin bir sorgu hakiminden ¢ok uzak oldugu goriilmekte
olup nizamnamede diizenlendigi hali ile o0 donemde miistantikin sorgu hakiminden daha ¢ok sorgulama yapan kolluk gorevlisi
mabhiyetinde oldugu sdylenebilir. Ancak bu nizamname miistantik kelimesinin ilk kullani1ldig1 ve bu kurumun Osmanlida ilk ortaya
¢iktig1 nizamname olmasi agisindan onemlidir.

Ekinci, Meclis-i tahkiklerin 1864 yilina kadar varligint siirdiirdiigiinii bu tarihte ¢ikarilan “Vilayet Nizamnamesi” ile tasrada
divan-1 deavi, meclis-i temyiz ve divan-1 temyizlerin kuruldugunu ve meclisi tahkiklerin vazifesinin bunlara verildigini beyan
etmektedir. Istanbul’da bulunan Meclis-i Tahkik de isim degistirerek Zaptiye Miisirligi’ne bagl olarak adli gorevine devam
etmistir. >

1864 yilinda vilayet nizamnameleri ile baglayan siirecte Nizamiye Mahkemeleri olarak isimlendirilen yeni mahkemeler kurul-
mustur.>” Tuna Vilayet Nizamnamesinin yargilamaya iliskin ikinci boliimiinde sorusturma evresine iligkin bilgiler yer almaktadir.
Altinc1 maddede iki kisim dava oldugu birincisinin mala iligkin hukuki sahsi davalari, digerinin ise “zabita-i hiikiimete miiteallik
olarak yahut mahsus-1 canibinden veyahut idare memurlari taraflarindan eshas aleyhinde vuku bulan davalar ve muamelati
saireden hasil olan davalar.”>® oldugu belirtilmistir. Bu davalarin hiikiimetce dinlenmesi mutlaka miiddei tarafindan arzuhal
veyahut zabita memurlar tarafindan miizekkere ile talep edilmesine baglidir. Bu nedenle arzuhalsiz veya miizekkeresiz bir dava
goriilmesi caiz degildir. Yedinci maddede ise bir kisinin ciinha veya kabahat gibi hukuka aykir1 hareketlerinden dolay1 sorgusu
ve mahkemesi gerektiginde zabita ve idare memurlan tarafindan jurnal ve takriri yapilip miilki amir tarafindan yetkili meclise
havale olacag1 diizenlenmistir.>* Bu diizenlemelerde ceza davalarinin zabitadan gelecek bir miizekkere ile goriilebilecegi agik¢a
anlagilmaktadir. Bu diizenlemeden yola ¢ikarak nizamiye mahkemelerinin kurulmasindan sonra da onceden oldugu gibi suglar
hakkinda ilk sorusturmanin zabita teskilati tarafindan yiiriitiildiigli séylenebilir.

31 BINGOL, s. 90-91; EKINCI, s. 163; TURAN, s. 1173.

32 Sarkis Karakog Kiilliyat-1 Kavaninde “Dersaadet’te Ceraimin Mahalli Muhakemesiyle Usul-i Muhakemeye Dair Nizam-1 Muvakkat” olarak isimlendirmistir. KARAKOC, s. 308;
Orijinal adi: “Derecdt Miitenevviada Olan Ceraime Miiteallik Deaviyi Riiyet Edecek Mehakim ile Bunlarin Usiil-i Muhakemelerine Dair Derdest-i Tanzim Olan Kavanin-i Esasiye Ilan
Oluncaya kadar Dersaddette Ceraimin Mahall-i Muhakemesiyle Usiil-i Muhakemeye Dair Tertip Olunmus Olan Nizam-1 Muvakkattir.” Nizamnamenin isminden de anlagildig: iizere
ceza kanunu ile ayn tarihlerde ceza usul kanunu ¢aligmalar1 da baglamistir. Herhalde bu ¢aligsmalarin gecikecegi anlagilmis ki asil diizenleme yiiriirliige girinceye kadar bu muvakkat
nizam yaymlanmigtir. Bu nizamname Takvim-i Vekayi’de 569-572. niishalar arasinda parca parga yayinlanmigtir. 1-11. maddeler i¢in bkz.: Takvim-i Vekayi, No: 569, 29 Saban 1275 (3
Nisan 1859); 12-19. maddeler i¢in bkz.: Takvim-i Vekayi, No: 570, 4 Zilkade 1275 (5 Haziran 1859); 20-24. maddeler igin bkz.: Takvim-i Vekayi, No: 571, 5 Zilhicce 1275 (6 Temmuz
1859); 25-28. maddeler i¢in bkz.: Takvim-i Vekayi, No: 572, 13 Safer 1276 (11 Eyliil 1859) TURAN s. 1174; Nizamnamenin transkripsiyonu i¢in bkz.: BINGOL, EK-1I. 5.324.

33 BINGOL, EK-IL. s. 325; Bagbakanlik Osmanh Arsiv kayitlarinda Hicri 11.06.1280 (Miladi: 23 Kasim 1863) tarihli zaptiye maas defterinde maags alan memurlar arasinda miistantikler
bulunmaktadir. Bagbakanlik Osmanli Arsivi (BOA), MAD.d., Gmlek: 9071; Yine ayni yila ait bagka bir belgede “Bab-1 Zabtiye’de bulunan miistantiklerin ¢ogaltilmasi ve maaslarina
zam yapilmas1” konusu yer almistir. BOA, MVL Gomlek: 858, Sira: 84, Hicri 08, Recep 1280(19 Aralik 1863).

34 BINGOL, EK-IL s. 327.

35 TURINAY, s. 207.

3 EKINCI, s. 164.

37 EKINCI, s. 198; KENANOGLU M. Macit “Nizamiye Mahkemeleri” Tiirkiye Diyanet Vakfi Islam Ansiklopedisi, Istanbul 2007, C. 33, s. 185; DAVISON, s. 156; ENGELHARDT, s.
185-188.

38 Ahmet Liitfi, Mir’at-1 Adalet Yahud Tarihce-i Adliye-i Devleti Aliyye, istanbul 1304, s. 184.

3 Ahmet Liitfi, s. 184.
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8 Haziran 1869 yilinda Divan-1 Ahkam-1 Adliye tarafindan hazirlanmig olan ceza muhakemesi sorusturma ve yargilama iglem-
lerini diizenleyen muvakkat bir talimat yiiriirliige girmistir.*" Bu talimatta bir suc islendiginde su¢ mahalline giderek sucun ve
suclunun agi$a ¢ikarilmasi igin gerekli tahkikat1 yiiriitme gorevi Snceden oldugu gibi zabita memurlarina verilmistir. (6. Paragraf)*!

Bu talimatta miistantikin gorevi onceki diizenlemelere gore daha detayli olarak 19. paragraftan itibaren diizenlenmistir. Buna
gore miistantik, miimeyyizlerden bir ve zaptiye gorevlileri veya teftis memurlarindan bir zat mevcut oldugu halde zanlinin
sorgusunu acik ve anlasilir bir sekilde icra edecektir. ifade tutanaginin sual yazan kismina soruyu yazip hazir bulunan gorevlilerce
imzalandiktan sonra cevap hanesine zanlinin veya sorguya cekilen sahsin cevabi yazilacak ve ifadesi alinan sahsa okunduktan
sonra imza ve miihiirletilecektir. E§er imzadan imtina ederse imtina sebebi yazilarak hazir bulunan memurlarca imzalanacaktir.

Ifadesine bagvurulan kisinin kendisine atfedilen sucu islemedigi yoniinde ciddi kanaat olusturacak ifade ve deliller sunmast
durumunda miistantik derhal bu durumu agiklayan bir fezleke diizenleyecek ve orada hazir bulunan diger gorevlilerce de imzalanan
fezlekeyi amirine gondererek zanlinin tahliyesini talep edecektir. (24. paragraf)

Miistantikin gorevi gercegi ortaya cikarmaktir. Bu nedenle ifade esnasinda iskenceye bagvurmayacak, tehdit, vaadde bulunma
yoluyla ifade almaktan kaginacaktir. Zanliy1 konu ile ilgili dinledikten sonra agzindan ¢iktig1 sekilde ifadesini kaydetmelidir. (25.
paragraf)

Talimatin devam eden paragraflarinda miistantikin sorgulama yaparken ve fezlekeyi diizenlerken dikkat etmesi gereken hususlar
ele alinmaktadir. Belirtilen usul ile ikmal edilen fezleke hazir bulunanlar tarafindan imzalanip miihiirlendikten sonra yargilama
yetkisine sahip olan meclise verilecektir. (30. paragraf)*

Turan, her ne kadar bu talimatnamede diizenlenen miistantik i¢in sorgu hakimi ibaresini kullanmus olsa da*? talimatta diizenlenen
yetki ve gorevler goz Oniine alindiginda miistantikin gorevinin bugiin siradan bir karakolda ifade alan polis memurunun yetkilerini
gecemedigi goriilmektedir. O nedenle bu talimatta diizenlenen miistantik, sorgu hakimi degil ifade alan uzman kolluk gorevlisi
olarak nitelendirilebilir.

Yaptigimiz arastirmalarda bu talimattan sonra 1879 tarihli UMCKM’ ne kadar miistantik ile alakali esasli bir diizenlemeye
rastlanmamustir. Ancak 1870 yilinda cikarilan Dersaadet ve Miilhakat: Idare-i Zabita ve Miilkiye ve Mehakim-i Nizamiyesine Dair
Nizamname’de miistantiklerin adliyede vekil sifatiyla dava takip edemeyecekleri ve bizzat mahkemeye celbi miimkiin olmayan
kisilerin miimeyyiz, miistantik ve miifettis tarafindan adreslerinde ifadelerinin alinacag: hiikiim altina alinmigtir.**

Osmanlida 1858 Ceza Kanunu yiiriirliige girdiginde bu kanunun uygulamasini gosterecek miistakil bir usul kanunu bulun-
mamaktaydi. Ancak o donemde cesitli sebeplerle ceza kanununun kabuliinden hemen sonra bir ceza usul kanunu hazirlanarak
yiiriirliige konulmasi tercih edilmemis, 6nce 1859 yilinda yukarida bahsedilen muvakkat(siireli)*> bir nizamname ¢ikarilarak bu
alandaki ihtiyac¢ giderilmeye ¢alisilmistir. 1869 yilina gelindiginde bu nizamnamenin sorugturma ve yargilama alanindaki eksik-
likleri gozetilerek Divan-1 Ahkam-1 Adliye tarafindan daha detayli hiikiimler iceren muvakkat bir talimat ¢ikarilmigtir. Ancak Ali
Sehbaz, bu talimatin bu alandaki eksikliklerin giderilmesine katki sunamadigini, mahkemelerin bu talimat hiikiimlerine uygun
hareket etmediklerini beyan eder.*®

Tanzimat doneminde ceza sorusturma agsamasina iligkin bazi hukuki diizenlemeler yapilmig olsa da UMCKM’na kadar bu alanda
detayli diizenlemelerin yapilmamis olmasi bazi keyfi uygulamalara ve hak kayiplarina sebebiyet vermistir. Bu eksikligin giderilmesi
ve bu alanin muhkem kurallarla diizenlenerek gorevliler ile muhataplarin hak ve yetkilerinin ortaya konulmasi gerekiyordu. Bu
ihtiya¢ 1879 yilinda UMCKM ile giderilmistir. Nitekim Suray1 Devlet Miistantiki Osman Saib 1879 UMCKM kabul edilinceye
kadar miistantiklerin tahkikat esnasinda herhangi bir kural ve sarta bagli olmadan hareket ettiklerini sdyledikten sonra, kanunun
yiiriirliige girmesi ile bu alanda bir diizen saglandigini su sozlerle ifade eder: “Usul-i Muhakemat-i Cezaiye kanununun vaziyla
dahi bilciimle memurin-i adliyenin vezaifi icab-1 hakikiyesi iizere tahdit ve taksim olundu. Muamelat-1 tahkikiye ve istintakiye dahi
her tarafca bir kaide-i muttaride ve adile tahtinda cereyana baslayp. . .”*

40 TURAN, s. 1179; Bu talimat hiikiimleri incelendiginde yukarida bahsedilen 1859 yilinda yayinlanan nizamnameden daha detayli diizenlemeler igerdigi goriilmektedir. Nizamnamenin
uygulamasinda ortaya ¢ikan aksakliklar gozetilerek bu talimatname ile mevzuatta eksik olan hususlarin giderilmeye ¢alisildig1 sdylenebilir.

41 TURAN, 5. 1200.

42 TURAN, 5. 204-206.

43 TURAN,s. 1185.

4 Nizamnamenin 78. maddesinde “Meclislerde riiyet olunacak dedvide reis ve aza ve katib ve miimeyyiz ve miistantikler ve zabitan ve neferat-1 askeriye vekalet edemeyeceklerdir.”;
79. maddesinde ise “Tarafeyn veya muhbirlerden birinin ozri ser‘iye mebni bizzat celb ve istintaki miimkiin olamadigi halde bir miimeyyiz ve bir miistantik ve bir teftis memuru birlikte
hanesine giderek takririni alip zabt eder.” TURAN, s. 1195-1196.

4 Gerek 1859 tarihli nizamnamede, gerekse 1869 tarihli talimattin isimlerinde muvakkat(siireli) kelimesinin kullanilmis olmasi bu alanda miistakil bir ceza usul kanunu ¢aligmalarinin
yapildig1 ve bu kanun ¢ikarilincaya kadar siireli olarak uygulanmak iizere bu diizenlemelerin yapildig: sekilde yorumlanabilir.

46 Ali Sehbaz, s. 10.

47" Osman Saib, Tahkikati Evveliye ve Istintakiye, istanbul 1302, s. 6.
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V. 1879 UMCKM’den Sonra Miistantik

Onceki diizenlemelerde sorgu eylemini yapan kolluk gorevlisi olarak diizenlenen miistantik, 1879 UMCKM’den sonra ise sorgu
hakimini ifade etmek i¢in kullanilan teknik bir terim haline gelmistir. Nitekim Kamus-1 Tiirki’de “muhakemeden evvel maznunu
suale cekip isnat edilen ciiriim ve kabahatin hakikatini meydana ¢ikarmaya memur olan hakim” seklinde tanimlanmigtir.*8

A. Kanuna Gore Miistantiklerin Tayini

Yukarida belirtildigi lizere miistantik ibaresi bazi gorevliler i¢in kullanilmis olsa da sorgu hakimi olarak Osmanli hukuk
sisteminde ilk kez 1879 yilinda Usul-i Muhakemat-1 Cezaiyye Kanun-1 Muvakkati’nin yiiriirliige girmesi ile dahil olmustur.
Miistantikin tayini, gorev ve yetkileri UMCKM 50-131. maddeleri arasinda diizenlenmistir. Buna gore her kazada padisahin
irade-i seniyyesi ile ii¢ y1l gorev ifa etmek iizere bir miistantik gorevlendirilecek siirenin dolmasi durumunda gorev siiresi
uzatilabilecektir.** Bu kanuna serh yazan Halid Bey bu siirenin ii¢ yil ile sinirlandirilmasinda miistantikin gorev ifa edecegi mahalde
clirimleri sorustururken bir ¢ok kisi ile muhatap olacagini bunlardan bazilari hakkinda tutuklama vb. kararlar verebilecegini bu
nedenle halkin bir kismi ile arasinda diismanlik olabilecegi ihtimalinin géz oniinde tutuldugunu belirtmektedir. Yine siirenin
uzatilmasint miistantikin kemal-i itidal ile hareket ederek tarafsizlik ilkelerine bagli kalmasi ve vazifesini hiisnii ifa ile yaparak
halkin hognutlugunu kazanmasi durumunda miimkiin olabilecegini dile getirmistir.>°

Bir yerde miistakil olarak miistantik bulunmadig1 durumlarda bidayet mahkemesi azalarindan biri miistantik olarak gérevlendirilebile-
cektir. Gerekli durumlarda asil miistantikin yan1 sira mahkeme bagkamn tarafindan gegici siireligine bir mahkeme azas1 miistantiklik
vazifelerii¢in gorevlendirilebilir. Miistantikler adliye memurlari sifatiyla gérevleri esnasinda istinaf mahkemesi miiddeiumumisinin
nezareti altinda bulunacaklardir.>! Kanun miistantiklerin ifa edecegi gorevin 6nemini gz 6niinde bulundurarak boyle bir tasar-
rufta bulunmustur. Dokuzuncu ve iki yiiz kirk birinci madde birlikte degerlendirildiginde miistantiklerin tiim vazifelerine iligkin
islemleri istinaf mahkemesi miiddeiumumisinin nezareti altindadir.>> Ancak bir diger bakis acisi ile miistantik tahkikat hakimi
sifati ile ifa ettigi vazifeden dolay1 hicbir tarafin miidahalesine ve higbir tarafin emrine tabi olmamasi gerekir.>

Bir yerde yalniz bir miistantik bulunur, hastalig1 veya diger bazi sebeplerle gorev ifa edemezse bidayet mahkemesi reisi, azalarin-
dan birini secerek miistantik yerine gorevlendirir.>* Kanunun elli iiciincii maddesi ile getirilen bu diizenleme ile miistantikligin
bidayet mahkemesi dahilinde bulundugu bir kere daha vurgulanmigtir. Ayrica bir miistantikin caligmasina devam ettigi bir za-
manda ihtiyag halinde gegici bir siireligine bir mahkeme azasini miistantik gorevi ile gorevlendirme yetkisine sahip bir mahkeme
baskaninin miistantikin gorevini ifa edemeyecegi durumlarda evleviyetle bu yetkisini kullanmasi miimkiindiir.>

Yukarida Halid Bey’in Istanbul igin paylagmis oldugu gecikme yurt genelinde diger vilayetlerde de yasanmistir. Miistakil olarak
gorev yapacak hakimler tayin edilip goreve baslayincaya kadar kanunun verdigi bu yetki ile bidayet mahkemesi birinci bagkanlari
tarafindan mahkeme azalarindan biri miistantik olarak gorevlendirilmig ve asli gorevinin yam sira bu vazifeyi de yiiriitmiistiir.
Osmanlida yerlesim yerlerinde gorev yapan gorevlilerin isim ve gorevlerinin de yer aldig1 salname kayitlar1 incelendiginde bidayet
mahkemelerinde miistantik olarak gérevlendirilen hakimlere 1881 yilindan sonra rastlanmaktadir.”®

O devrin hukukgulara gore miistantik hakim sinifindandir. Bu nedenle hakimin haiz olmasi gerekli vasiflara sahip olmasi
gerekmektedir. Cevdet Ferid, Istanbul miistantiklerinin tamamimin mekteb-i hukuk mezunu oldugunu beyan etmektedir. An-
cak memleketin tamaminda her kazada gorev yapacak miistantiklerin hepsinin mekteb-i hukuk mezunu olanlardan secilmesinin

48 Semseddin Sami, Kamus-1 Tiirki, Yayina hazirlayan: Ahmet Cevdet, Dersaadet 1317, s. 1341.
49 Usul-i Muhakemat-1 Cezaiye Kamun-1 Muvakkati 50. madde; “Usg sene miirurunda miistantik uhdesinden tahkikat vazifesi ref’ olunmadik¢a miiddet-i mezkure zimnen temdit edilmis
demek olur. Bazi kere isbu miiddetin hitamindan evvel dahi infisal edebilir.” Diistur, 1. Tertip, 4. Cilt, s. 141; Yorgaki Efendi, Usul-i Cezaiyye Ameli ve Nazari, Dersaadet 1327, s. 194.
0" Halid Bey, Mizanii’t-Tatbik-i Usul-i Muhakemat-1 Cezaiyye Kanunu Serhi, Dersaadet 1310, C. 1, s. 309; Halid Bey maaglarina kargiik bulunamadigi igin miistantiklerin
gorevlendirilmesinin tehir edildigini ve 25 May1s 1302 tarihinde Dersaadet, Beyoglu ve Uskiidar mahkemelerine irade-i seniyye ile miistantikler tayin olundugunu bildirmektedir.
Halid Bey, s. 309.

1340 (1924) yilinda Ceza “Nazari ve Ameli Tatbikat-1 Cezaiyye” kitabini yazan Cevdet Ferit Istanbul’da o anda alt1 miistantikin gérev yaptigini ve {zmir, Konya, Ankara, Kastamonu
gibi merkez mahallerde ise bir miistantikin yeterli olmadig1 icin sayilarinin ¢ogaltildigini soylemektedir. Cevdet Ferid, Nazari ve Ameli Tatbikat-1 Cezaiyye, Istanbul 1340, s. 361.
sl Yorgaki Efendi s. 196; Ziya, Serhli Usul-i Muhakemat-1 Cezaiyye, Istanbul 1300, s. 23; Arsiv kayitlarinda haklarinda adliye miifettigleri tarafindan yapilan tahkikat sonucunda azli
kararlagtirilan Bidayet Mahkemesi Miistantiki Salih Aga’min azledildigi ve yerlerine yenisinin atandigina dair Selanik Istinaf Miiddeiumumiliginin yazis1 bulunmaktadir. BOA, TFR.IL.SL.,
Gomlek: 115, Swra: 11478, 15 Cemaziyelahir 1324 (6 Agustos 1906).
52 Halid Bey, 5.315 “Zabita-yi adliye memurlarini kaffesi ve miistantikler mahkeme-i istinafiye miiddeiumumisinin taht-1 nezaretinde bulunacak ve igbu nizamnamenin dokuzuncu maddesi
hiikmiince muhakeme taalluku olan idare memurlart dahi memuriyetlerinin adliye cihetince kezalik mahkeme-i istinafiye miiddeiumumisinin nezareti altinda olacaktir.” UMCKM, 241.
madde, 1. Tertip Diistur, 4. Cilt s.174.
53 Cevdet Ferid, s. 487.
4 Ziya, s. 23. Temyiz Mahkemesi Birinci Ceza Dairesi 2 Kanunu Evvel 1927 tarih ve 51-58 numaral kararinda Miistantikin azaya vekaleten mahkeme heyetine dahil olarak yargilamaya
katilmasini diger bozma sebepleri ile birlikte zikretmistir. Adliye Vekaleti Temyiz Kararlar1 Hukuk ve Ceza, Yeni Tertip, Cilt 4, Ankara 1927, s. 3.
35 Halid Bey, C. 1, s. 316.
361879 (Hicri 1296) yilina ait Konya Salnamesi incelendiginde Konya’da Divan-1 Temyiz Vilayet dairesinde 4 miistantikin gérev yaptigi, Konya'ya bagh Teke (Antalya) Sancaginda
Meclis-i Temyiz-i Liva’da bir miistantik gorev yaptig1, ancak sancaklara bagl kaza bidayet mahkemelerinde miistantik bulunmadig1 goriilmiistiir. Ancak 1881 (Hicri 1298) yili Konya
Salnamesinde ise bircok kazada da miistantik ve miistantik muavininin gorev yaptig1 goriilmektedir. Ornegin Konya Sancag1, Eregli Kazasi’nda Mahkeme-i Bidayet'te “Miistantik Ibrahim
Efendi”, “Muavini Sabit Efendi” olarak gosterilmistir. Hicri 1296 Konya Vilayeti Salnamesi, Konya Biiyiiksehir Belediyesi Yayinlari, Konya, 2011; Hicri 1298 Konya Vilayeti Salnamesi,
Konya Biiyiiksehir Belediyesi Yayinlari, Konya 2011, 5.70.
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miimkiin olmadigini dile getirerek miistantiklerin harigten bilhassa mahkeme kalemlerinde bir miiddet bulunmug kimseler arasin-
dan imtihan ile tayin edilme usuliiniin benimsendigini dile getirmistir.>’

B. Ciirmiimeshut Durumunda Miistantikin Gorevi

Ciirm, su¢ anlamina gelmekte olup ceza hukuku yaptirimu ile karsilanan herhangi bir yasak fiil olarak tanimlanmaktadir.”® Baska
bir tanim “Kanun-1 Ceza’nin ahkann hilafina hareket etmek demektir.”>® seklinde yapilmistir.

Giiniimiizde “suciistii”®® olarak kullanilan ciirmiimeshut kavraminin ne oldugu UMCKM’nin 38. maddesinde tanimlanmustir.

“Icra olunmakta veyahut heniiz icra olunmus olan ciiriim, ciirm-i meshuddur. Velvele-i nas iizerine tutulan veyahut ciirmiin
irtikabint miiteakiben onun faili veyahut seriki oldugunu miieyyid olan esya ve esliha ve edevat ve evrak ile derdest edilen egshasin
miirtekip olduklart ceraim dahi ciirm-i meshud kabilinden addolunur.”®"

UMCKM ikinci kisimda sug¢ ihbarlarinin miiddeiumumilere yapilacagi ve clirmiimeshut halinde miiddeiumuminin gerekli
inceleme ve tahkikat1 yapacagi olayin agiklifa kavusmasi icin gerekli tedbirleri alacagi 29-43 maddeleri arasinda detayli olarak
anlatilmistir. Ancak kanun koyucu clirmiimeshut halinde alinmasi gereken tedbirlerin hemen alinmasi ve sug delillerinin zamaninda
tespit edilerek olayin gercek boyutunun agiga ¢ikarilmasi icin 54. maddede clirmiimeshut halinde gerekli inceleme ve islemleri
yapma konusunda miistantiki de yetkili kilmugtir.

Gecekten de Kanun ciirmiimeshut haline 6zel bir 6nem vermistir. Zira olay daha yeni olmus olaya iliskin deliller halen
ulagilabilir bir durumda ve sahitlerin bu konudaki bilgileri tazedir. Bu durumda devletin yetkili kisileri harekete gegerek delil
tespiti ve gerekli iglemleri yapmalidir. Kanun bu konuda birden fazla mercii yetkili kilarak miimkiin olan en hizh sekilde gerekli
islemlerin yapilmasini amaglamigtir. Bu nedenle miiddeiumumi, miistantik, miiddeiumumiye muavenet vazifesi ile miikellef olanlar
clirmiimeshut halinde bir su¢ islenmis olduguna iligkin bir bilgi alirlarsa derhal su¢ mahalline intikal etmeli ve gerekli tahkikati
yiirlitmelidir. Su kadar ki miiddeiumumi giderse olay mahalline gittigini miistantike bildirmek ve bizzat miistantik gidecek olursa
miiddeiumumi ile zabit katibi birlikte bulundurmak icap eder ise de sayet miistantik veya miiddeiumuminin bir mazereti olur
veyahut diger bir ciirmiin tahkikatini icra ile meggul bulunur ise yekdigerinin gitmesini beklemeden olay mahalline ulagsmalar1 ve
vazife ifasinda siiratle hareket etmeleri caizdir.5?

Madde 54. “Miistantikler ceraim-i meshude vukuunda miiddeiumuminin vezaifinden olan kaffe-i muamelat: miiddeiumumiler
ile muavinlerine dair olan babda muayyen olan usul ve kavaide tevfikan dogrudan dogruya ve hod be hod icra edebilirler ve

muamelat-i mezkiireyi kat’a tehir etmemek iizere miiddeiumuminin hazir bulunmasini dahi talep etmeye mezundurlar.”®

Bu madde hiikmii geregince miistantikler ciirmiimeshut halinde bir sug iglendiginde gerekli islemlere basglamak i¢cin miiddeiu-
mumi veya miiddeiumumi muavinlerinden bir talep gelmesini beklemek zorunda degillerdir. Bu durumda delilleri toplamak ve
olay1 aydinlatmak i¢in gerekli tiim iglemleri miiddeiumuminin iznine gerek olmadan yapabilirler. Bu kapsamda kesif, olay yeri
incelemesi, olayla ilgili sahitlerin dinlenerek ifadelerinin tespit edilmesi, gerektiginde islemler tamamlanana kadar ilgili sahislar
hakkinda harice ¢ikis veya olay yerinden uzaklagma yasagi gibi tedbirlere bagvurabilir. Bu tedbirlere uymayanlar1 derdest ettirerek
tevkifhaneye gonderebilirler.** Miistantikler bu kapsamda zanlinin sug islemek icin temin ettigi veya hazirladig1 anlasilan veya
suc¢ islemek icin kullandig tespit edilen silah ve sair egyaya el koyarak zanl hazir ise onun da beyanini alarak zabit varakasi
diizenlemeye, gerektiginde bilirkisi incelemesi yaptirmaya®, yaralama ve adam o6ldiirme suglarinda tabip ve cerrahlarin celbi ile

57 Cevdet Ferid, s. 359; Arsiv kayitlarinda tahsisat yetersizligi dolayisiyla mevcut katiplerden segilen miistantiklerin istenilen liyakatte bulunamayacaklari cihetle bunlarin muhakeme
yapmalarmin 6nlenmesi, gegici ve siirekli tutuklama ve serbest birakma islemlerinin mahkeme reisleri tarafindan tasdik edilmesi lizumuna dair Ceza Usulii Kanunu'na zeylen bir
madde ilavesi hakkinda bir ¢aligma yapilarak padigaha arz olunmak iizere sadaret makamina sunuldugu goriilmektedir. BOA, Y.A.RES. Gomlek: 32, Sira: 17, 19 Rabiulevvel 1303(26
Aralik 1885). Yine Suray1 Devlet'ten yazilan bir yazida “Usul-i Muhakemat-1 Cezaiye Kanunu’nun miistantiklara tahsis ettigi salahiyetlerden en miihim ve mutenasi, maznunlarin men-i
muhakemesine muvafakat ve gayr-1 muvafakat etmeleri ve tevkifleriyle tahliyeleri ayrica onlarin tarafindan kararnameler tanzim olunabilmesi i¢in miistantiklarin malumat ve emniyet
erbabt olmalart gerektigi. . .”” hususunun vurgulandig1 goriilmektedir. BOA, S.D. Gomlek: 2453, Sira: 4, 22 Cemaziyelahir 1299(11 Mayis 1882).

38 AVCI, Mustafa, Osmanli Ceza Hukuku Genel Hiikiimler, Ankara 2018, s. 28.

59 Miralay Hiiseyin Remzi, Liigat-i Osmaniyye, istanbul 1282, s. 384.

00 5271 sayili Ceza Muhakemesi Kanunu “Tamimlar” bagligini tastyan 2 maddesi J bendinde “Sugiistii: 1. Islenmekte olan sucu, 2. Heniiz islenmis olan fiil ile fiilin iglenmesinden hemen
sonra kolluk, suctan zarar goren veya baskalart tarafindan takip edilerek yakalanan kisinin isledigi sucu, 3. Fiilin pek az once iglendigini gosteren egya veya delille yakalanan kimsenin
isledigi sugu ifade eder” seklinde tammlanmustir. https://www.mevzuat.gov.tr > 1.5.5271.pdf E.T.:25.08.2022.

61 Diistur, 1. Tertip, 4. Cilt, s. 138; GOKCEN, s. 210; Bir bagka tanim su sekilde yapilmustir. “fcra olunmakta olan ciiriim ile velvele-i nas iizerine tutulan veyahut ciirmiin irtikabun
miiteakiben onun faili veya seriki oldugunu miieyyid esya ve esliha ve edevat ve evrak ile derdest olunan eshasin miirtekip olduklar: ceraime denilir.” Miralay Hiiseyin Remzi, s. 384.

2 Osman Saib, s. 7-8.

93 Diistur, 1. Tertip, 4. Cilt, s. 141; GOKCEN, s. 212.

4 “By memnuiyet hilafinda hareket edenleri derdest edebilir ise tevkifhaneye gondermeye salahiyetleri vardir. Fakat Usul-i Muhakemat-1 Cezaiyye Kanun-1 Muvakkati'nin otuz birinci
maddesi mucibince bu makulelerin ti¢ giinii tecaviiz etmemek iizere hapsine veyahut kendilerinden iki altina kadar ceza-yi nakdi ahzina miinhasiran miistantik tarafindan karar verilir.”
Osman Saib, s. 8.

05 1322 yilina ait argivde yer alan bir evrakta zehirlenerek vefat eden bir ¢cocugun, 6liim sebebinin ictigi morfinli suruptan olup olmadiginin tahkiki i¢in, kimyahane ve miistantik
raporlari ile birlikte otopsi i¢in gerekli organlarin gonderildigi ve heyet-i etibbanin raporunun tanzim edilip yollanmast istendigi goriilmektedir. BOA., ZB. Goémlek: 345, Sira: 50, 27
Nisan 1322(1906).
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gerekli muayeneyi yaptirmaya, bu islemlere iligkin tutanaklar1 diizenlemeye yetkili kilinmigtir. Miistantik bu islemleri yaparken
gerekli goriirse miiddeiumuminin hazir olmasim da isteyebilir.®®

Ciirmiimeghut halinde olay yerine intikal edecek miistantik, miiddeiumumi veya zabita-i adliye memurlar1 icabina gore giivenlik
giiclerinden veya tabip veya cerrah yahut bilirkisilerden birkag kisinin kendilerine refakat etmesini isteyebilirler.®’

Miistantik clirmiimeshut halinde yapmis oldugu islemleri kanunda gosterildigi sekilde ikmal edip tutanaga baglamalidir. Miis-
tantik bu asamada siipheli hakkinda ceza talebinde bulunamaz kanun bu konuda yetkiyi miiddeiumumiye vermistir. O nedenle
miistantik inceleme asamasindaki islemler tamamlandiktan sonra dosyay1r miiddeiumumiye gonderecektir. Miiddeiumumi dosya
lizerinde yapacagi inceleme sonucunda yapilan sorusturmada bir eksiklik bulundugunu tespit eder ise miistantikten ikmal-i
tahkikat talebinde bulunacaktir. Bu durumda miistantik eksikligi giderecektir. Miiddeiumumi sorusturmada bir eksiklik gdrmez
ise iddianame diizenleyecek miistantik ise bu iddianamenin altina kararnamesini yazacaktir.®®

Ciirmiimeshudun vukuundan vaktiyle haberdar olmaz ve gerekli muamele zabita-i adliye vazifesini haiz bulunanlar tarafindan
yapilarak tutanaklar miistantike gonderilirse 55. maddede diizenlendigi iizere miistantikler bu evraklar1 oncelikle ve dikkatle
incelemelidirler. Miistantik sahit ifadelerinde eksiklik, evraklarin diizenlenmesinde kanunda belirtilen usuliin uygulanmamasi
gibi eksiklikler tespit edildigi taktirde ivedilikle bu eksiklikleri gidermek icin gerekli islemleri yapmalidir. Yapilan islemlerin
bazi eksikliklerden dolay1 olay1 aydinlatacak nitelikte olmadig1 kanaati hasil olursa hemen kesif, sahit ifadesi almak gibi olayin
aydinlatilmast igin lazim gelen islemleri tekrar yapmaya da yetkilidir.®

C. Miistantikin Tahkikat Gorevi

Cevdet Ferit tahkikatin gayesini su sekilde agiklamaktadir: “Tahkikatin gayesi failin derdest ve zahire ihraci ve fiil-i clirmiyyenin
delail-i esbab-1 subutiyesini cem’ ve taharri (arastirma) ve ciirmiin suret-i ikaini(iglenme geklini) biitiin ahval-i mahsusa ve
seraitiyle tespittir.”’° Bu amaca ulagmak i¢in tahkikat asamasinda gerekli islemleri yapma konusunda her tiirlii salahiyet miistantike
verilmistir.”!

UMCKM gore miiddeiumumiler ancak kanunda belirtilen clirmiimeshut gibi baz1 istisnai durumlarda tahkikat icara edebilirler.
Bu istisnalar diginda yaptiklar1 tahkikat gayrikanuni olacaktir.”> Bu durum kanunun 44 maddesinde aciklanmaktadir. Bu maddeye
gore 29. ve 43. maddede belirtilen durumlar diginda’”® miiddeiumumilere kendilerine sug ihbari ulasmasi durumunda gerekli
tahkikatin yapilmasin1 ve gerektigine olay yerine bizzat giderek gerekli tutanaklarin tutulmasini miistantikten talep etme hakki
verilmisgtir.

Gergekten de UMCKM gore ciirmiimeshut disinda miiddeiumumilere bir ihbar veya sikayet ulastiginda bu hususta miistantikten
tahkikat-1 kanuniye talebinde bulunurlar ve buna mukabil miistantikler tahkikat1 icra ederler. Miistantik ciirmiimeshut disinda
miiddeiumuminin yazili bir talebi olmaksizin tahkikat icra edemezler.”*

Bu konuda eser yazan ve kendisi de Sura-y1 Devlet miistantiki olan Osman Saib sikayetleri miiddeiumumi tarafindan miistantike
gonderilmeden evvel bazi eksikliklerin tamamlanmasi gerektigini sdylemistir. “Ceraim-i meshudenin gayri ahvalde miiddeiumu-
miye verilen ihbar ve sikayetnameler iddianame-i mahsusa ile miistantike gonderilmeli ve fakat gerek ihbar ve gerek sikayet edenler
izahat-1 tahririye vermemiy iseler ya kendilerini veya vekillerini miiddeiumumi huzuruna celp edip izahat aldiktan sonra yazacagi
iddianameye isbu izahati ve maznunun aleyhin hangi maddeden dolayi ne suretle taht-1 zanda bulundugunu ve sahit oldugu haber
verilmis ise onlarin dahi celp ve isticvabt liizumunu der¢ ve tahrir ve hukuk-1 umumiye namina olan iddiasim tasvir etmelidir.”">

UMCKM 65. maddesi mucibince miistantik nezdinden sikayetle hukuk-1 sahsiye talebinde bulunuldugu takdirde miistantik

%6 Halid Bey, C. 1, 5. 319.

7 Osman Saib, s. 8.

%8 Halid Bey, C. 1, 5. 321.

% Halid Bey, C. 1, 5. 326.

0" Cevdet Ferid, s. 437.

71 Cevdet Ferid, s. 437; Arsiv belgelerinde bir bolgede ¢ikan olaylar iizerine gerekli tahkikatin yapilmast i¢in miistantikler gorevlendirildigi goriilmektedir: “Megrutiyet'in ilani iizerine
Mekke'de karigiklik ¢ikarp yakalanan kisiler hakkinda tahkikat yapimast icin civar vilayetlerden miiddei umumi muavini ve mustantik getirilmesi” BOA., DH.MUI., Gomlek: 1, Sira:
17, 08 Safer 1327 (1 Mart 1909); “Kayseri'deki patlamay: tahkik icin gidip gelen heyet azasindan Miistantik Kamil Bey’in talep ettigi harcirahin karsilanmas” BOA., ZB., Gomlek:
309, Sira: 89, 23 Haziran 1322(1906); “Tahkikat i¢in Sivas’a gidip gelen Beyoglu Bidayet Mahkemesi Miistantik azasindan Sevket Bey ile Heyet-i Tahkikiye azasindan Kamil Efendi’nin
harcirahlar’” BOA., DH.MKT., Gomlek: 1094, Sira: 1, 3 Cemaziyelevvel 1324 (25 Haziran 1906).

72 Cevdet Ferid, s. 387-389.

73 29. maddede “ciirmiin meghuden vukuu halinde eger irtikap olunan sey miicazat-1 terhibiyeyi (idam, kiirek, kalebentlik, miiebbet siirgiin gibi cezalart gerektiren fiiller bu kabildendir)
istilzam eder ceraimden ise miiddeiumumi derhal cinayetin mahalli vukuuna azimet edip (sugun iglendigi yere gidip) keyfiyet-i azimetini miistantike bildirecek ise de isbu fashinda beyan
kilindig1 iizere onun viiruduna intizara mecbur olmayacaktir.” GOKCEN, 5.208 Bir diger istisna ise 43. maddede diizenlenen hane derununda (ev iginde) vuku bulan ciiriimlerdir. Diistur,
1. Tertip, 4. Cilt, s. 139.

™ Cevdet Ferid, s. 397.

75 Osman Saib, s. 16.
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hukuk-1 sahsiye talebini miiddeiumumiye tevdi ve bu husustaki talebini beyana davet eder. Miiddeiumuminin talebi ne gekilde
bulunursa bulunsun miistantik tahkikata derhal baglamali veya bir men-i muhakeme karar1 vermelidir.”®

Miistantik tahkikat hakimi olmas1 dolayisiyla miiddeiumuminin tahkikat i¢in gonderdigi yazi dogrultusunda dogrudan dogruya
tahkikat baglatmak zorunda degildir. Miiddeiumumiden gelen yazi iizerine miistantik tahkikata gerek olup olmadigina kendisi
karar verecektir. Ancak tahkikat yapilmamasi yoniinde bir karar verirse gerekgesini de agik¢a belirtmek zorundadir. (m.123-124)

Dort halde tahkikat-1 kanuni icrasina gerek yoktur:
1-Islenen fiil hakkinda zaten bir tahkikat mevcuttur. Bu durumda yeni bir tahkikat yiiriitmeye gerek yoktur.

2-Hukuk-1 umumiye(kamu) davasinin ikamesine imkan olmayan durumlarda tahkikat icrasina da liizum yoktur. Ornegin islenen
fiilin dogrudan dogruya memur suglarindan olup sorusturma igin izin ise tahkikat icrasina da imkan yoktur.”’

3-Icra kilian fiil ciiriim tegkil etmemesi durumunda tahkikat icra olunmaz.
4-Fiil kabahat nevinden ise miistantik tahkikat yapmadan evraki sulh hakimine tevdi eder.”®

Kanunun 56. maddesinde miistantikler tarafindan yiiriitiilen tahkikat kapsaminda yapilan iglemlerin miiddeiumumiye bildirilmesi
ve miiddeiumuminin miistantikten bu yonde talepte bulunabilecegi de hiikiim altina alinmistir. “Miistantikler ceraim-i meshudeden
maada ahvalde bir ctirmiin emr-i tahkik ve takibine dair icra etmis olduklari her giina muamelati miiddeiumumiye bildireceklerdir
ve miiddeiumumi tahkikat miiddeti icinde her ne vakit isterse muamelat-1 mezkiirenin kendisine bildirilmesini talep edebilecek ise
de ahzettigi evraki 24 saat zarfinda iade etmeye mecbur olacaktir. Fakat miistantikler icabi takdirinde miiddeiumumi tarafindan
talep vukuundan evvel dahi ihzar miizekkeresi veyahut muvakkat tevkif miizekkeresi itasina mezundurlar.”’

Bu maddede getirilen bilgilendirme yiikiimliiliigiiniin sadece miiddeiumumiye taninmasini Istanbul Hukuk Mektebi hocalarindan
Cevdet Ferit su sekilde elestirmektedir: “56. maddenin . . . miiddeiumumilerin lehine olarak hafi ve gayri sifahi cereyan etmesi icap
eden tahkikattaki muvazene bozulmustur. Hatta umumiyetle miiddeiumumiler mahall-i ciirmiin kesfi, zabt ve miisadere ikametgahin
taharrisi ve delail-i clirmiyyenin tefriki gibi muamelat-i1 tahkikiyeye istirak etmekte arzu ettikleri halde isticvap sirasinda da hazir
bulunabilmektedirler. Oteden beri miiddeiumumileri bitaraf bir makam olarak telakki ve kabul ettigimize nazaran gerci tatbikatta
bunun bir mahzuru yoksa da bilmukabele maznuna da su muamelata istirake mezuniyet vermek tatbiki adalet noktasindan daha
faide-bahsdir.

Fransiz Usul-i Muhakeme-i Cezaiyesi 1897 tarihli tadilatiyla bu hususta tahkikat faslinda miihim bir inkilap viicuda getirmigtir.
Kanunun ziibde-i meali tahkikatin fimd-ba ‘d maznunun vekilinin huzuruyla cereyani evrak-1 tahkikiyenin maznun vekili tarafindan
tetkiki, isticvapta huzuru ve bilciimle miihim muamelat-1 tahkikiyede vekilin huzuru gibi bazi hususattan ibarettir.”%°

Kanunun 57. maddesinde “Miistantik bizzat mevki-i ciirme azimet edecek oldugu halde miiddeiumumi ve zabit katibi birlikte
bulunacaktir.” hiikmiinii ihtiva etmektedir. Cevdet Ferit bu diizenlemenin her durumu kapsayan bir hiikiim ihtiva etmedigini beyan
etmektedir.®!

Kanunun 58-121. maddeleri arasinda tahkikat agamasinda yapilacak islemlere iligskin detayli hiikiimler bulunmaktadir. Bunlar
genel olarak sikayet, sahitlerin dinlenmesi, yazili delil, su¢un aciga ¢cikmasina etki eden esya, celp ihzar ve tevkif, tahliye ve kefalet
konulardir.

Miistantikler bir olay hakkinda tahkikat baglattiktan sonra tahkikatin tamamlanmasina kadar iglemleri yiiriitme konusunda tek
yetkilidir. Tahkikatin tamamlanmasina kadar kanunda belirtilen yetkileri diledigi gibi kullanir.3?

Miistantikler tahkikatin adalet dairesinde icra edilmesi ve tarafsiz olarak yiiriitiilmesi i¢in gerekli hassasiyeti gostermelidirler.
Bir yandan miiddeinin iddiasimi dinleyerek iddia edilen sug ile alakali delilleri toplayacak; diger taraftan zanliy1 dinleyerek lehine
olan delilleri ihzar edecektir.®?

Bir yerde miistakil olarak gorevli bir miistantik olmadigr durumlarda bidayet mahkemesi azalarindan birinin miistantiklik
vazifesi ile gorevlendirilecegini belirtmistik o donem hukukgulart miistantik olarak tahkikat yiiriiten bir hakimin daha sonra

76 Cevdet Ferid, s. 398; Mahmud Esad Seydisehri, Serh-i Kanun-u Ceza, Tanzimat Donemi Osmanli Ceza Hukukuna Giris Mahmud Esad Seydisehri’nin Ceza Hukuku Dersleri,
(Editorler: Mehmet AYKANAT — ibrahim ULKER), istanbul 2020, s. 127.

77 26.11.1337 (23 ABustos 1919) tarihli bir arsiv belgesine gére memurluklar sirasinda ciiriim isleyenler hakkinda yapilan ilk tahkikat iizerine idare meclisi tarafindan alinacak kararlarin,
miistantik kararnamesi mahiyetinde olacag: bildirilmistir. BOA., DH. HMS., Gomlek: 3, Sira: 1.

8 Cevdet Ferid, 5.399-400.

7 Diistur, 1. Tertip, 4. Cilt, s. 142; GOKCEN, s. 213.

80 Cevdet Ferid, s. 394-395.

81«57 maddede zikrolunan mecburiyet umumiyetle miiddeisahsinin dogrudan dogruya miistantike hukuk-1 sahsiye talebiyle miiracaat iizerine hod be hod ve hukuk-1 umumiye davasi
ikame olunmaksizin tahkikata baslayamayacagi ve bir de tahkikat hitam buldugu halde miiddeiumuminin talebi mesbuk olmaksizin tahkikati kapayamayacag: halini tayin ve tasrih
zmminda vazedilmig ve bu taktirde miistantik icin evraki miiddeiumumiye tevdi etmek mecburiyetinden miitevellit bulunmustur.

82 Cevdet Ferid, s. 400.

83 Osman Saib, s. 27; Cevdet Ferid, s. 394.
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yargilamalara katilip katilamayacagini tartigmiglardir. Ceza usul kitabr yazar1 Yorgaki Efendi bu konuda sunlar1 sdylemektedir:
“Miistantikin tahkikat icra etmis oldugu davanin mahkemesinde bulunup bulunmayacagina dair sarahat-i kanuniye yok ise de
llizumu muhakeme kararnamesi vermekle miistantik o dava hakkinda beyani rey etmis olacagindan icra-i muhakeme esnasinda
hazir bulundurulmamast kaide-i esasiyeye daha muvafiktir.”8*

D. Tahkikatin Tamamlanmasi

Tahkikat-1 istintakiye, su¢ hakkinda miistantik tarafindan tahkiki icap eden tiim muamelenin yapilmasi ile tamamlanmig olur.
Gerek miiddeiumumi gerekse miiddeisahsinin talebi lizerine baglayan tahkikat tamamlandiktan sonra miistantik bir karar vere-
bilmek i¢in miiddeiumuminin miitalaasini istemek zorundadir. Miiddeiumumi evrakin kendisine tevdiinden itibaren ii¢ giin icinde
iddiasim1 beyan etmelidir.> Miiddeiumumi miistantik tarafindan kendisine gonderilen tahkikat asamasina iliskin evraklari in-
celer tahkikatin ikmali i¢in bir eksiklik bulundugunu tespit eder ise miistantikten eksikligin ikmalini talep eder. Bu eksiklik
tahkikatin icrasinda ortaya ¢ikan bazi usuli eksiklikler olabilecegi gibi daha 6nce hakkinda tahkikat talep edilmemis bir kisinin
suca karistiginin tespit edilmesi durumunda bu kisi hakkinda da tahkikat yapilmas: talebi olabilir.®¢ Bu durumda miistantikin
eksikligi tamamlamasi gerekir. Ancak miistantik, miiddeiumuminin bu yonde taleplerini kabul etmez ve tahkikatin mevcut hali ile
iddianame talebinde 1srar ederse bu durumda keyfiyeti istinaf miiddeiumumiligine beyan etmelidir.®” Bunun diginda miiddeiumumi
iddianamesinde men-i muhakeme, liizum-1 muhakeme, fiilin sulh hakimleri dairesinde kaldig1 kanaatinde olursa dosyanin bidayet
mahkemesi hakimligine gonderilmesi seklinde goriigler ortaya koyabilir.

Miistantikler tahkikat: tamamladiktan sonra 123. madde geregince evraklari miiddeiumumiye géndermek ve onun iddianamesini
istemek zorundadir. Miiddeiumuminin miitalaas1 geldikten sonra tahkikatta ortaya ¢ikan ahvali ve miiddeiumuminin miitalaasini
dikkate almalidir. Ancak miistantik miiddeiumuminin goriisii dogrultusunda hareket etmek zorunda degildir.®® Yapilan tahkikat
sonucunda miistantik vaki olan fiilin ne cinayet ve ciinha ne de kabahat nevinden olmadi81 kanaatine ulagir veyahut isnat olunan
fiilin zanh tarafindan islendigine dair yeterli delil ve emare gormezse men-i muhakemeyi yani muhakemeye mahal olmadigini
bir kararname ile beyan edecek ve zanli tevkif olunmus ise tahliye edilecektir.®* Miiddeiumuminin islenen fiilin bir sug oldugu
iddiasinda bulundugu veya zanlinin yargilanmasi i¢in yeterli delil bulundugu yoniinde bir miitalaasina karsilik miistantik aksi
goriiste ise goriisiiniin dayandig1 gerekgeleri kararinda belirtmelidir.”® Miistantik dosyamin durumuna gore yetkisizlik (adem-i
salahiyet) kararlar1 da verebilecektir. Salahiyet konusunda once fiili ikinci olarak zanlinin sahsini {igiincii olarak su¢ mahallini
gozeterek karar vermelidir.”!

Miistantik isnat olunan fiilin kabahat nevinden olduguna kanaat getirirse ilgili evraklar1 bidayet mahkemesine gonderecek zanl
tutuklu ise tahliye edecektir. (m.124)°2 UMCKM’nin 58. maddesinde miistantik tarafindan ikame olunacak davalarin cinayet ve
clinha derecelerinde olan fiillere iligkin oldugu hiikiim altina alinmigtir. Bu nedenle miistantik tahkikat sonucunda iglenen fiilin
cinayet veya ciinha kabilinden olmadigina kanaat getirir, islenen fiilin kabahat nevinden oldugunu tespit ederse ciinha ve cinayetten
men-i muhakemeye ve kabahat dolayisiyla ait oldugu kaza bidayet mahkemesine gonderilmesine karar vermekle miikelleftir.
Miistantikin bu hususta verecegi karar Kanunun 130. maddesinde diizenlendigi iizere gerek miiddeiumumi gerekse miiddeisahsi
tarafindan itiraz1 kabil bir karardir. Kanunda bu durumda zanlinin tahliye edilecegi yazilsa da yukarida 123. madde ile ilgili
aciklamada bahsedildigi gibi tahliye karar1 i¢in itiraz siiresinin dolmasinin beklenmesi, itiraz halinde itiraz sonucunun beklenmesi
kanunun diger maddeleri ile birlikte yorumlandig1 zaman en dogru hareket tarz1 olarak ortaya ¢ikmaktadir.”?

Kanunun 125 ve 126. maddesi tahkikat konusu clirmiin ceza kanununda miicazat-1 tedibiyye olarak isimlendirilen ve ciinhalar
icin verilecek cezayi gerektirecek bir fiil olmas: durumunda miistantik tarafindan yapilacak igslemi diizenlemektedir. “Ciirm-i vaki

84 Yorgaki Efendi, 5.195.

85 Osman Saib, s. 40; Burada ii¢ giinliik sire tahkikat asamasimin hizli neticelendirilmesi igindir. Bu nedenle ii¢ giinliik siirenin agiimasi durumunda verilen iddianamelerin siire agimi
nedeniyle hiikiimsiiz olduklar1 sdylenemez. Cevdet Ferid, s. 469.

86 Osman Saib, s. 17.

87 Halid Bey, C. 2, s. 243.

88 “Miistantikler sifat-1 hakimiyeti haiz serbest fikir ve vicdana malik olduklarindan kanunun kendilerine vermis oldugu vazife ve salahiyeti kemal-i serbesti ve istiklal ile hiisn-i istimal
edip verecekleri kararlarin ne miiddeiumuminin iddiasina ve ne de hicbir tarafin arzu ve rizasina mutabakatini gostermeyip ancak nefsiilemre ve kanuna muvafakatine dikkat etmeleri
lazimdir.” Osman Saib, s. 45.

89 Tahkikat sonucunda miistantik tarafindan men-i muhakeme kararlar1 su durumlarda verilebilir: 1- 123. maddede beyan olundugu iizere isnat olunan fiilin ciinha, cinayet ve kabahat
cinsinden olmadig1 tespit edilmigse; 2- Isnat olunan fiilin zanl tarafindan islendigine dair yeterli delil ve emare bulunmadig1 taktirde; 3- Vefat, umumi af, kaziye-i muhkeme (kesin
hiikiim), miiruruzaman, sebeplerden birinin bulundugu, cebir, ikrah, mesru miidafaa veya emr-i kanuni gibi sebeplerin bulunmasi veya zanli memur olup ilgili makam tarafindan usulii
dairesinde izin verilmemis olas1 durumudur. Cevdet Ferid, s. 475.

Men-i muhakeme karari verilmesi iizerine tevkif olunmug zanlmin tahliye edilecegine dair 123. maddede hiikiim bulunmasina kargilik 130. maddede yazili oldugu iizere miiddeisahsi
ya da miiddeiumumi tarafindan men-i muhakeme kararina karsi itiraz vuku buldugu durumlarda itiraz hakkinda bir karar verilinceye kadar zanlinin tahliyesi miimkiin olmayacaktir. Halid
Bey, C. 2, 5. 288.

% Halid Bey, C. 2, s. 287-288.
ol Cevdet Ferid, s. 468, 471.
92 Cevdet Ferid, s. 477.

93 Halid Bey, C. 2, s. 298.
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miicazat-1 tedibiyeyi miistelzim mevaddan addolundugu halde miistantik maznununaleyhi mahkemeye irsal eyleyecek ve ciirm-i
vaki hapsi istilzam edebilecegi takdirde maznununaleyh zaten tevkif olunmus ise muvakkaten mevkuf kalacaktir.

126- Ciiriim hapis cezasmi mucip olmadigi takdirde maznununaleyhin yevm-i muayyeninde iktiza eden mahkemeye gelmek
sartiyla sebili tahliye kilinacaktir.”*

Ilgili maddelerde de aciklandig1 iizere islenen ciiriim hapis cezasim gerektiren bir fiil oldugu taktirde zanl zaten tevkif olunmus
ise mahkemeye bu sekilde gonderilmesi, islenilen clirmiin hapis cezasimi gerektirmeyecek bir fiil olmasi ve zanlinin tahkikat
asamasinda tevkif edilmis olmas1 durumunda zanlinin mahkemeden gonderilecek davetiyeye icabet ederek mahkemeye gelmek
kosulu ile ve ikametgah senedi alinarak tahliye edilmesi gerekecektir.’> Zanli tutuklu olarak mahkemeye sevk edildigi takdirde
mahkeme reisi mevkufen (tutuklu) muhakemeye liizum olduguna kanaat getirirse miistantikin kararnamesinin altini tasdik etmek
suretiyle imza edecek aksi taktirde tevkif emrinin devamina liizum olmadigina dair kararname altina isaret edildigi halde miistantik
zanlidan bir ikametgah senedi alarak derhal tahliye edecektir.”®

Bir fiilden dolay1 haklarinda tahkikat yiiriitiilen zanlilardan bazilarinin iglenen fiil ile alakalarinin olmagi ortaya ¢ikarsa miistantik
dilerse bunlar hakkinda miiddeiumumiden iddianame isteyerek karar verir; dilerse digerleri hakkinda tahkikatin tamamlanmasina
kadar bekler ve tamami hakkinda iddianame talep ederek her biri hakkinda gerekli kararlar1 verebilir. Yine miistantik zanlinin
mahkum edilmesi i¢in yeterli delil olup olmadigimi arastirmak zorunda degildir. Bir zanli hakkinda liizum-1 muhakeme karari
vermek icin katiyet aramaz yerine gore siiphe veya tereddiit halinde de liizum-1 muhakeme karar1 verebilir.®”

Tahkikatin tamamlanarak liizum-1 muhakeme karari verilmesi durumunda miiddeiumumi dava ile ilgili tiim evraklan diizenley-
erek numaralandirmalidir. Bu sekilde hazirladigi evraklar 48 saat igcinde ait oldugu mahkemeye gondermelidir. Dava ciinhaya
iligkin bir dava ise miiddeiumumi 168. maddedeki mehil kaidesine uygun olarak ¢cagrilmasindan sonra 48 saat zarfinda mahkemeye
gelmek iizere zanliy1 davet ettirecektir. (m.127)”

Bu madde 124 ve 125. maddelerle baglantilidir. Bu maddelerde ciirmiin kabahat ya da ciinha derecesinde goriildiigii durumlarda
zanlinin mahkemeye gonderilmesine miistantik karar verecektir. Bu maddelere uygun olarak miistantikin verecegi kararnameler
tizerine dava gerek kabahat nevinden olsun gerekse ciinha derecesinde bulunsun bilciimle evrak 48 saat icerisinde mahkemeye
tevdi ve irsal etmek gerekmektedir.”” Dikkat edilirse bu konuda karar verme yetkisi miistantikte olmasina karsin kanun ilgili
evraklarin ilgili mahkemelere gonderilmesi gérevini miiddeiumumiye vermistir.

Miistantik vaki olan ciirmiin miicazat-1 terhibiyeyi'® gerektirdigi ve sug isnadi icin yeterli derecede delil oldugu kanaatinde ise
liizum-1 muhakeme karar1 verecektir. Bu durumda miiddeiumumi tarafindan tahkikati iceren evrakin, zabit varakalarinin ve siibutu
cinayete medar olacak esyanin bilgileri geciktirilmeksizin cinayet davasini gormekle gorevli olan mahkemenin miiddeiumumiligine
teblig olunmasi gorevli memurdan istenecektir.'”' Sugla ilgili esya 210 ve 246. maddeler ahkamina halel gelmemek iizere
miistantikin mensup oldugu mahkemede kalacaktir. (m.128)'9? Bu esyalar mahkeme tarafindan talep edildiginde gonderilecektir.
Zanlimin beraatine karar verilirse zaptedilmis esyasi kendisine teslim edilir. Ancak kalpazanlikta kullanilan alet ve edevat gibi
zararl1 esyalar hicbir kimseye iade edilmeyip bu gibi esyalarin imha edilmesi gerekir.'%3

Yukarida belirtilen durumlarda zanli hakkinda verilen muvakkat tevkif miizekkeresinin hiikmii, liva bidayet mahkemesi ve
istinaf mahkemesi tarafindan karar verilinceye kadar gegerli olacaktir. 123 ila 128. maddeler ahkaminca miistantik tarafindan
yazilacak kararnameler miiddeiumuminin iddianamesinin altina yazilacak ve bu kararnamelerde zanlinin isim, gohret ve yasi,
dogum yeri, ikametgahi, sanati, kendisine isnat olunan fiilin tarifi ve kanunen hangi nevi ciirlimden oldugu, ilgili kanun maddesi
ve sug isnadina yeter delil olup olmadig1 yazilacaktir.'%

Sug igledigi yoniinde hakkinda kanaat olusan zanl ile ilgili miistantik tarafindan verilmis olan tevkif miizekkeresi muvakkat
olsa bile 98. maddedeki otuz giin miiddete tabi olmayacaktir. Evraklarin istinaf miiddeiumumiligine gonderilmesi ile ig miistan-
tiklikten ¢ikmig olsa da istinaf miiddeiumumiligine evraklar ulasip ilgili mahkemeye tevdi ile tetkikatin neticesi ortaya ¢ikincaya

94 Diistur, 1. Tertip, 4. Cilt, s. 155; GOKCEN, s. 224-225; Ziya, s. 47.

95 Halid Bey, C. 2. s. 306.

% Cevdet Ferid, s. 477.

97 Cevdet Ferid, s. 368 ve s. 574.

8 Diistur, 1. Tertip, 4. Cilt, s. 155; GOKCEN, s. 225.

9 Halid Bey, C. 2. s. 312.

100 “Cinayet, miicazat-1 terhibiyeyi istilzam eden ef’aldir. Miicazat-1 terhibiye katl ve maa’t-teghir miiebbeden ya da muvakkaten kiirege konmak ve kalebent olmak maddeleriyle nefy-i
ebed ve miiebbeden riitbe ve memuriyetten mahrumiyet ve hukuk-1 medeniyeden 1skat maddeleridir.” 1858 Ceza Kanunnamesi, 3. madde Diistur, 1. Tertib, 1. Cilt, s. 537; AKGUNDUZ,
s. 623.

101 Islenen fiil cinayet nevinden ise miistantikin lizum-1 muhakeme kararindan sonra dogrudan yargilama baglamamaktadir. UMCKM 199-231. maddeleri hiikmiince liva bidayet
mahkemesi azalar1 arasindan ti¢ kisilik bir heyet-i ithamiye olusturulup bu heyet tarafindan dosya iizerinden ve 3 giin i¢inde inceleme yapilarak miistantik kararina bagl olmaksizin
yargilama gerekip gerekmedigine karar verilecektir. Mazhat-Talat, Usiil-i Muhakemat-1 Cezaiye Birinci Kitab Esbab-1 Nakziye-i Temyiziye ve Mesalih-i Miitenevvia-i Adliye, Istanbul
1328, 5. 180.

102 Cevdet Ferid, s. 477-478; Ziya, s. 48.

103 Osman Saib, s. 49.

104" Cevdet Ferid, s. 478.




Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology

kadar miistantik tarafindan verilen muvakkat tevkif miizekkeresinin gayri muvakkat tevkif miizekkeresi gibi degerlendirilmesi
gerekecektir. Bu durumda evraklari génderen miiddeiumumi tarafindan zanlinin tutuldugu tevkithaneye bir miizekkere yazilarak
durumun bildirilmesi yerinde olacaktir. Yoksa 30 giinliik siirenin sona ermesi ile zanlinin tevkifhaneden saliverilmesi ihtimali
bulunmaktadr.'%

E. Miistantik Kararlarina Kars: itiraz

Miistantikin kararlarina kars1 kanuni siiresi icinde itiraz edilebilir. Itiraz iizerine mahkeme reisi tarafindan verilen karara karst
da temyiz yoluna bagvurulabilir.'%

Miistantik tarafindan tahkikat-1 istintakiye icrasi sirasinda salahiyet veya adem-i salahiyet(yetkisizlik) tahliye veya adem-i
tahliye hakkinda bir karar verebilir. Diger taraftan tahkikat tamamlandiktan sonra liizum veya men-i muhakeme hakkinda bir
karar verecektir. Bu kararlara kars1 alakadarlarin kanun yoluna miiracaat hakki bulunmaktadir. Bu hakka “itiraz yolu” denilir.'’
Miiddeiumumi, miistantik tarafindan yazilan her tiirlii kararname aleyhine itiraz edebilir.'®® Yine miiddeisahsi 109 (kefaletle
tahliye), 123 (men-i muhakeme karar1), 124 (miistantikin fiili kabahat olarak goriip verdigi tahliye karar1), 126 (islenen fiilin
cezay1 gerektiren bir fiil olmadi§1 ve bu nedenle zanlimin tahliyesi karar1), ve 431 (nakli dava dilekg¢esinin miistantike tevdii
edilip miistantik tarafindan verilmis karar) maddelerde diizenlenen kararnameler aleyhine kendilerini ilgilendiren hususlarda itiraz
hakkina sahiptir. Zanli ancak 109. madde mucibince diizenlenecek kararname aleyhine ve 431. maddede belirtilen hal vuku
buldugu zaman itiraz edebilir. (m.130)'%

Kararnamelere kars1 itiraz miiddeti 3 giin olup miiddeiumumi hakkinda siire kararname tarihinde baglayacaktir. Miiddeisahsi
icin siire kendisi tarafindan mahkemeye bildirilen adrese teblig yapildiktan sonra isleyecek olup zanlinin itiraz siiresi yine kararin
kendisine tebligi ile baslayacaktir.!'? Tebligler kararname tarihinden itibaren 24 saat zarfinda yapilmalidir. itirazlar bir dilekge
ile itiraz sebepleri gosterilerek yapilmahdir.!'! itiraz dogrudan dogruya miistantike yapilabilecegi gibi itiraz1 degerlendirmekle
gorevli mahkemeye de yapilabilir. Itirazin iizerine verildigi tarih islenerek ve mahsus deftere kaydedilir.!'? itiraz ile ilgili evraklar
derhal ilgili mahkemeye gonderilecektir. Bu itirazlar diger iglere gore oncelikli olarak karara baglanacaktir. Miistantikin kararina
itiraz izerine mahkeme 5 giin icinde karar vermelidir. Mahkeme reisinin itiraz iizerine verecegi karar miistantikin kararini tasdik
yada bila tasdik seklinde olmalidir. Mahkeme reisi miistantikin kararini feshedemez olsa olsa kararin noksan yonlerini gostererek
nicin karari tasdik etmedigini izah eder.!?

Itiraz inceleme mercii ncelikle itiraz edenin bu hakka sahip olup olmadigini daha sonra itirazin siiresinde yapilip yapilmadigini
ticlincii olarak da itirazin kanunda belirtilen sartlar1 tasiy1p tasimadigina bakmasi gerekmektedir. Bu hususlarda bir eksiklik olmasi
durumunda itirazin esasina girilmeden reddedilmesi gerekecektir.!'*

Yiiz otuzuncu maddede itiraz edipte haksiz ¢ikan miiddeisahsinin zanliya tazminat vermesinin itiraza dair kararla beraber hiikiim
altina alinacagi diizenlenmistir. Miiddeisahsinin itiraz1 tutuklu bulunan bir zanlinin meni muhakeme kararina veya tahliyesine
yonelik ise itiraz sonucunda heyetin verecegi karara kadar ilgili kisinin tutukluluk hali devam edecek, tutuklu bulunmayan bir
zanlinin bulundugu yerde kalip ticaret veya diger isleri icin bagka yere gidememek gibi durumlar ortaya ¢ikacaktir. Bu maddede
diizenlendigi iizere bu tiir magduriyetler kargisinda itirazinda haksiz bulunan miiddeisahsi aleyhine karar1 veren heyet tarafindan
bir tazminata hiikmedilecektir.!'

Miistantikin vazifesini ifa esnasinda kanuna aykirt muamelesi goriiliir ise bundan zarar goren kimseler miistantike kars1 iki
suretle dava takibinde bulunabilirler. Oncelikle kanuni sebeplerin mevcut olmasi durumunda adliye nezaretinden verilecek emir
tizerine miistantik hakkinda muhakeme yapilacagindan zarara ugrayanlar bu davaya miidahale ile zarar ve ziyaninin tazminini
hukuku sahsiye ile talep ve dava edebilirler. ikinci olarak miistantikin fiili yalmz zarar ve ziyana sebep olmus ise zarara ugrayan
kimse hakimden sikayetci olma (istika ani’l-hiikkam) yoluyla zararinin tahsilini hukuk mahkemesinde dava edebilir.''®

105 Halid Bey, C. 2, s. 332.
106 Cevdet Ferid, s. 480.
107" Cevdet Ferid, s. 480.
108 Miistantikin idari muameleler diyebilecegimiz iglemler i¢in aldig: kararlara kars1 itiraz yolu yoktur. Nasil mahkemenin gahit dinlenmesi veya bilirkisi incelemesi yapilmasina iligkin
idari kararlarina karg1 bagh bagina bir miiracaat hakki yoksa miistantikin tahkikatin idaresi yoniindeki kararlarina karg: da itiraz yolu yoktur. Cevdet Ferid, s. 481.

109 Cevdet Ferid, s. 482; Ziya, s. 49.

110 Halid Bey, C. 2, 5.334.

11 Halid bu karara karg1 baglica muhtemel itiraz sebepleri olarak sunlari siralamaktadir. 1-Noksan tahkikat: Bir tahkikatta kanunen gerekli delillerin toplanmamasi gerek zanli aleyhine
gerekse zanlinin masumiyetine igaret eden ve ifadesinde belirtilen delillerin toplanmamig olmasi. 2-Kanunen delil olmayacak emarelerin miistantik tarafindan delil olarak toplanmasi
ve kararnamede delil olarak gosterilmesi. 3-islenen fiil ile miistantikin kararnamesinde isaret ettigi kanun maddesinin miinasebet olmamas1 veya islenen fiilin su¢ olduguna iliskin ceza
kanununda bir hiikiim bulunmamasi. Halid Bey, C. 2, s. 345-346.

12 Cevdet Ferid, s. 484.

13 Cevdet Ferid, s. 487.

114 Halid Bey, C. 2, s. 347.

115 Halid Bey, C. 2, 5. 505-506.

116 Yorgaki Efendi, s. 197; Arsiv kayitlarinda haklarinda yapilan sikayet neticesinde Adliye miifettigligi tarafindan sorusturma yapilan ve gorevlerinden alinan miistantiklere iligkin
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VI. Sonug¢

Tanzimat Dénemi’nde 1879 yilinda Usul-i Muhakemat-1 Cezaiyye Kanun-1 Muvakkati ile Osmanli hukuk sistemine giren
miistantik (sorgu hakimi) Cumhuriyetin ilanindan sonra da 1985 yilina kadar Tiirk hukuk sisteminde varligini1 devam ettiren bir
kurumdur. O dénemki kanun koyucu ceza yargilamasinda 6nemli bir agama olan suc¢lunun belirlenmesi, su¢ mahallinin sug iglenir
islenmez goriilerek sicagi sicagina delillerin tespit edilmesi, sahitlerin dinlenmesi ve sorumlu kisiler hakkinda yargilamaya gerek
olup olmadig1 kararinin verilmesi gorevini iki hukuk¢u olan miiddeiumumi ve miistantik arasinda bir denge mekanizmasi kurarak
paylastirmigtr.

Ceza hukukunun amact; kisi hak ve dzgiirliiklerini, kamu diizen ve glivenligini, hukuk devletini, kamu sagligini ve ¢cevreyi, toplum
barisin1 korumak, su¢ islenmesini dnlemektir. Ceza usul hukuku ise bu amaca ulagmak icin olusturulan yargi orgiitiiniin ¢caligma
kurallarin ve bu siirece katilan kisilerin hak, yetki ve ylikiimliiliiklerini i¢cerir. Hukuk kurallar1 ile bu amag i¢in kurulan yargi drgiitii
giiniin ihtiyaclarina gore doniisiim ve degisim gecirmektedir. Bugiin iilkemizde sorusturma agamasinda bazi 6nemli kararlar hakim
tarafindan verilse de iglemlerin neredeyse tamami savcilar tarafindan yapilmakta ve sorusturma sonucunda iddianame hazirlayarak
san1gin mahkemeye sevk edilmesi gorevi savcilar tarafindan yerine getirilmektedir.

Ag1r bir sugla itham edilen kisinin sonugta beraat edebilmesi miimkiindiir. Ancak beraat edinceye kadar davanin devami boyunca
azap ve endise duyacak, halk 6niinde teshir olacaktir. Bu durum hem kendi sahsinda hem ailesinde telafisi pek de miimkiin olmayan
maddi ve manevi zararlara sebebiyet verecektir. Iste bu sebeple bir kisi hakkinda yiiriitiilen sorusturmanin cok 6zenli bir sekilde
yiiriitiilmesi gerekmektedir. Sorgu hakimligi uygulamas: bu endise ile 6nemli suglarda sorusturma ve karar asamasinda iki
hukukg¢unun bulunmasi, bir denge mekanizmasi kurularak adalete ve hakkaniyete daha uygun sonuclar elde edilmesi diisiincesi
ile tesis edilmigtir.

Giinlimiizde haklarinda sorugturma yiiriitiilen ve savcinin hazirladig1 iddianame ile agir ceza mahkemesinde haklarinda dava
acilan ve ilk durusmada yeni bir delil toplanmaksizin haklarinda beraat karari verilen kisilere bizzat sahit oluyoruz. Beraat karari
verilinceye kadar gecen siirede bu kisilerin yasadigi magduriyet telafisi pek de miimkiin olmayan bir boyutta olmaktadir. Bu
duruma bir ¢6ziim olmasi acisindan sorgu hakimligi miiessesesinin hukuk sistemimiz agisindan yeniden diisiiniilmesi gerektigi
kanaatindeyim.

Bu calismada ulagilan sonuglardan biri de Tanzimat Dénemi’nde Osmanl: yarg: sisteminin ulagmig oldugu seviyenin bir nebze
de olsa ortaya konulmus olmasidir. Bu dénemde Islam hukuku uygulamalarindan mezalim mahkemesi gibi uygulamalar1 gerekge
gostererek yargr orgiitiindeki degisim caiz goriilmiis ve bu noktadan hareketle baglayan doniisiim sonucunda giiniin ihtiyaglarina
cevap verebilecek kapsamli bir adli yap1 kurulmus ve bu yapi1 yeni kurulan Tiirkiye Cumhuriyeti’ne miras birakilmustir.
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ABSTRACT

This research aims to determine the impact of "stay-at-home" practices on violence against women during the Covid-19 epidemic
process, contribute scientifically to the regulation of practices based on existing policies, and develop recommendations for
remedial and preventative policies. In the research designed as a scanning model, violence against women news was searched for
retrospectively in all national and local newspapers and news sites published online before the pandemic (12.03.2019-12.03.2020)
and during the pandemic (13.03.2020-13.03.2021) using keywords. In the study, the data were compiled from a total of 545 news
articles, 247 of which were from before the pandemic and 298 during the pandemic period. The SPSS 25 statistical analysis
program was used in the analysis of the data. In summary, it was determined that the number of cases during the epidemic was
significantly higher than the number of cases before the pandemic (p <0.05), and the number of cases of violence (83.4%) before
the pandemic decreased (65.1%) during the pandemic period. It was determined that violence, which is a crime of intentional
injury, increased by 34.9% during the pandemic period compared to the pre-epidemic (16.6%) (p <0.05). It is thought that the
research will shed light on the development of policies to prevent violence against women, early intervention, and recovery.

Keywords: Violence Against Women, Intimate Partner Violence, Domestic Violence, Covid-19

Introduction

The Covid-19 outbreak emerged in Wuhan, China in 2019 and was officially declared a pandemic by the World Health
Organization (WHO) on March 11, 2020 (WHO, 2020). In the Covid-19 pandemic, which was the most severe and comprehensive
epidemiological event since the second quarter of the twentieth century, governments had to take a series of proactive and reactive
measures to prevent the increase in mortality and morbidity and to limit its spread. The most important characteristic of the
Covid-19 pandemic compared to other pandemic cases in terms of criminology is the "stay at home (shelter in place)" orders
applied on a global scale. Although time and practice differences (travel restrictions, quarantine and social isolation, closure of
education, culture, art or sports facilities) have been observed in the strategies of countries to combat the epidemic, such large-
scale restrictions have been experienced for the first time in history (Cheng et al., 2020). The epidemic conditions, in which daily
habits were disrupted, limited the living spaces of criminals. The ’stay at home’ measures to protect individual and social health
significantly increased the likelihood of women, who are victims of violence based on gender inequality and who are quarantined
in the same house with their partner, being confronted with violence (Usher et al., 2020). Therefore, violence against women has
become a global crisis with the Covid-19 pandemic (Fornari et al., 2020). The United Nations Women’s Unit has defined the
increasing domestic violence due to economic and social problems related to the pandemic with the term "shadow pandemic".
Media coverage and reports from organizations that intervene in violence against women show that the factors causing domestic
violence against women increased to the detriment of women during the quarantine measure applied during the epidemic, and there
was a large increase in cases of intimate partner violence (Alon et al., 2020). Stressful conditions such as large-scale restrictions
and quarantine practices, hindering access to basic needs and service networks, economic losses, anxiety and fear caused by
uncertainty have increased. The deterioration of social and protective networks has transformed the dimensions of violence against
women into acts of violence with more severe consequences. After the emergence of Covid-19, significant increases in domestic
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violence cases have been observed in marginalized societies such as the Middle East and North Africa. In China, where the virus
has spread, it has been reported that domestic violence incidents due to quarantine practices during the Covid-19 period increased
three times compared to the previous year (Wanqing,2020). Lemmon (2021) found that during the pandemic, calls to helplines and
domestic violence increased in Latin American countries (such as Mexico and Brazil). In their study, Bradbury-Jones and Isham
(2020) evaluated the applications made to the emergency hotline regarding domestic violence during the pandemic period and
found that the application rates were 20% in Spain, 25% in England, 91% in Colombia, and Mexico during the pandemic period
compared to the previous year. They found that it increased by 60% in Australia, 30% in Cyprus and 20% in the USA. In the
research of the Federation of Women’s Associations of Turkey (TKDF), the rate of physical violence against women increased by
80%, the rate of psychological violence increased by 93% and the rate of demand for women’s shelters increased by 78% during
the Covid-19 epidemic period in Turkey (TKDF, 2020). In general, it can be seen that the pandemic conditions pave the way for the
increase in violence against women and that intimate partner violence against women during the pandemic is an important social
problem that needs to be investigated. In the study, firstly, general information about the effects of the Covid-19 pandemic and the
increase in violence against women are presented. Then, the effects of the Covid-19 pandemic process, the concept of violence,
violence against women, intimate partner violence and the effects of violence on women and society are emphasized. Finally, the
results were evaluated and suggestions are presented.

CONCEPTUAL FRAMEWORK
Conceptual Definitions

Covid-19 Pandemic

Covid-19 has affected societies in many ways, economically, politically, socially and psychologically, and assessing its impact in
these areas has been an important area of research (Bozkurt et al., 2020). The “stay at home” orders, which are part of the measures
to protect against the negative health effects of the virus, have had negative effects on social life (Karakas, 2020). Staying at home
for longer hours, maintaining physical distances, wearing masks, hygiene measures, curfews and problems in the supply chain
have had a negative impact on the social fabric of society. These negativities in social interaction and communication have lead to
many problems that affect the life of the individual and collective community, such as stress, anxiety, depression, mental disorders
and various health problems (Singh, Singh, 2020). In this context, the Covid-19 epidemic is perhaps one of the most dangerous
social events (Afacan and Avci, 2020). As perceptions of the threat posed by infectious diseases increase, people affected by stress
and anxiety may experience abnormal actions resulting from feelings such as fear, anxiety, panic, and anger. For this reason, the
way in which the psychological and emotional impact of a crisis and the uncertainty during a pandemic is managed and dealt
with is of great importance to the individual and society. Because of their potential strength, risk factors for epidemics negatively
affect community confidence, hope for the future, and feelings of well-being (Wang et al., 2020). The coronavirus outbreak also
paves the way for mental health issues such as anxiety, panic and depression that arise alongside physical health issues and
sudden deaths. (Wallace et al., 2020). This epidemic should not only be seen as a medical health crisis, but also one that requires
mental and mental health measures (Bozkurt et al., 2020). In a sample of 1,143 Italian and Spanish parents, children aged 3 to
18 years reported difficulty concentrating (76.6%), boredom (52%), anxiety (38.8%), irritability (38%), loneliness, emotional and
behavioral problems 31.3%, and was identified (30.1%) (Orgilés et al., 2020). College students during the epidemic in China, and
a companion study determined that anxiety levels among young people were mediated by certain protective factors such as living
in urban areas, and economic stability (Cao et al., 2020).

Violence

It is quite difficult to examine the phenomenon of violence, which manifests itself in different forms, within a certain definition.
Violence is a multifaceted, complex, universal phenomenon that can occur depending on the social structures, cultures, and written
or unwritten rules of societies.cannot be explained by a single reason and can be encountered in all areas of life.

The definition of the concept of violence within the Regulation on the Implementation of Law No. 6284 (Family Protection
And Violence Against Women Law On Prevention) in the Constitution is given as follows; “Physical, sexual, psychological, or
verbal acts that result in or are likely to result in physical, sexual,psychological or economic harm and suffering to the person,
including threats, pressure or arbitrary deprivation of liberty, or any kind of economic attitude and behavior.” (Official Gazette,
2012). The concept of violence by the World Health Organization (WHO) is defined as “the intentional use of physical force or
coercion against oneself, another person, a group or community that is likely or likely to cause actual injury, death, psychological
harm, maldevelopment or deprivation” (WHO, 2002).

In short, violence is defined as any kind of physical and moral denial of physical and mental integrity based on delinquency,
aggression, force and crime. The most important reason for the rising trend of violence and the fact that violence has become a
global crisis is the intense experience of violence within the family, which is the most basic unit of society.
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The presence of violence in such an important structure can prevent the development of positive personalities (Taghisoylu,
2021). Poor social conditions such as an unhealthy family and social structures, low levels of education and faulty media policies,
negatively affect the personality development of individuals, and unhealthy and disordered personality structures lead to aggressive
behavior and violence. Although violence is justified in the world of traditions and customs from the past to the present day, violence
is recognized as a crime against humanity, regardless of the period. Violence against women is one of the most common forms of
violence, and various studies have been conducted to raise awareness of this issue (Dissiz, Hotun, 2008).

Violence Against Women

Violence against women is an important public social problem that emerges as a result of unequal power relations between men
and women. Regardless of language, religion, race and ethnicity, women face violence in many parts of the world. Over the past
quarter of a century, violence against women has come to be seen as a violation of women’s human rights and has emerged as a
social problem affecting the health of society (Zara and Inci, 2008). Acts of violence have an imbalance of power and are intended
to provide control based on fear.

All women in the world may experience gender-based violence in a number of ways, including physical, economic, psychological
and sexual (Atan and Atan, 2017). In most societies, women were forced to perform certain duties by rules established by men
and subjected to violence when they were believed to have crossed the line. Also, in femicide, the mindset that sees the offender
right and believes that the dead woman deserves it is a prevalent understanding in these societies (Ugar, 2016). Violence against
women is defined as a violation of human rights and discrimination in developed societies and includes all actions that lead to the
prevention or arbitrary restriction of freedoms in private life or in society, which can cause physical and psychological harm due
to these reasons (Odman, 2012).

Prevalence of Intimate Partner Violence

Unequal power relations in the hierarchy between men and women are accepted as the most important factor in the emergence
of violence against women. In this context, intimate partner violence, a form of violence against women, is seen as an effective
tool for maintaining hierarchical power relationships and maintaining traditional patriarchy (Korkmaz et al., 2014).

Intimate partner violence, considered within the scope of interpersonal violence in the world and among the most common
forms of violence, is examined within the framework of bidirectional relationships (marital, verbal, engagement, lover, dating).
Intimate partner violence is a social problem that deprives women of their rights and activities such as survival, protection, a sense
of safety, belonging to a social structure, love and the fulfillment of their valuable needs. Scientific studies indicate that cases of
violence against women have increased, and the dimensions of violence have become a social and even global rather than regional
problem.

Although it is possible for intimate partner violence to be bilateral between men and women, most studies have found that violence
is predominantly directed against women in marriages and close bilateral relationships (Tjaden, Thoennes, 2000). According to
the United Nations(UN) report examining the gender-related murder rates of young girls and women in 2017, it was determined
that more than half of the women killed worldwide were killed by their spouses, loved ones or family members (UNODC, 2019).
In a study covering 28 European Union member countries, it was determined that between 10% and 39% of women were exposed
to intimate partner violence (WHO, 2014). It has been determined that more than 1 in 3 women who died as a result of the act
of violence they inflicted were killed by their close partners (spouse, lover, ex-spouse, ex-lover) (UNODC, 2019). According to
the research data of the Organization for Economic Cooperation and Development (OECD) in 2019, Pakistan ranks first, Guinea
is the second and Senegal is the third among the countries where violence against women is intense. In Turkey, this human rights
violation makes its presence felt as a social problem. Again, according to the OECD’s 2019 research data covering 37 member
countries, the rate of physical or sexual intimate partner violence against women is quite high in Turkey (OECD, 2019).

In the research conducted by the KAMER Foundation in our country in 2015, 91% of women stated that they have experienced
violence, and that they are also exposed to all types of violence, less sexual violence. However, 16% of women stated that
they experienced physical, 16% economic, 16% verbal, 16% psychological, 11% sexual, and 22% all types of violence. It was
determined that 70% of the women who were exposed to violence did not take any action to get rid of the violence, and 30% of
them first applied to their families and then to their security units or friends to get rid of the violence (KAMER, 2015). The reason
for the majority of women who do not attempt to protect themselves from violence or to get rid of it, is that they are afraid of the
perpetrator or do not know where to apply (Goriicii, 2018). In the research conducted by the Ministry of Family and Social Policies
in 2015; While 37% of female individuals state that they have been subjected to physical violence and 11% to sexual violence
at any point in their lives, the fact that 37% of female individuals face at least one of the 2 types of violence reveals that sexual
violence is generally applied together with physical violence. Increasing the level of education reduces the level of exposure to
physical or sexual violence (T.C. Ministry of Family and Social Policies, 2015).

The results of such studies conducted in different periods and societies show that types of violence usually coexist. In this
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context, acts of violence with traumatic effects such as verbal,emotional and sexual violence as well as physical violence create
severe consequences for female victims (Mart1, 2014).

Exposure to intimate partner violence of any kind creates certain effects and serious damage not only to physical health but also
to psychological health. One of the most basic psychological problems experienced by women exposed to intimate partner violence
is post- traumatic stress disorder; It is stated that this psychological problem is seen in 30% to 85% of women who are exposed to
violence (Cao et al., 2020). In a similar study, it was determined that symptoms of post-traumatic stress disorder and symptoms
of depression coexist (O’Campo et al., 2006). Other symptoms observed are suicidal tendencies, anxiety, embarrassment, eating
disorders, and deterioration in social relations.

Periodic, continuous and different forms of physical violence against women are defined as "battered women". Women who
experience repeated, unpredictable and uncontrolled violence learn to be helpless and assume they have no control over their
situation. Therefore, according to Walker (2000), unresolved systematic violence causes the development of learned helplessness,
and learned helplessness causes the “battered woman syndrome” (Palker-Corell, Marcus, 2004). As a result of traumatic situations,
‘post-traumatic stress disorder’ may occur for a certain period of time and at a certain level (Yilmaz, 2006). Particularly it involves
reactions such as thoughts that may cause discomfort about the event, avoidance actions that enable the evasion of all stimuli that
remind women of the situation, and arousal symptoms that make it difficult for people to concentrate and sleep.

In this context, it was aimed to statistically analyze the news of violence against women in various media outlets during certain
periods before and during the pandemic, covering acts of violence based on gender inequality against women which have physically
and psychologically destructive and abrasive results.

The Effects of the Pandemic on Violence Against Women in the World and in Turkey

It has been determined that intimate partner violence or domestic violence against women has increased significantly with the
outbreak of Covid-19. With the practice of "staying at home," women spend more time at home with their abusive husbands and
go through a process in which being in an abusive relationship increases the risk of domestic violence.

According to research, domestic violence has increased by 30-36% in France, 40-50% in Brazil, 33% in Singapore, 25% in
Argentina, and 10-35% in the United States, compared to previous years (John et al., 2020). It has been determined that since the
early days of stay-at-home requests, calls to emergency hotlines for domestic violence have increased by 20% in Spain, 30% in
Cyprus, and 25% in the UK (Bradbury-Jones, Asham, 2020). In the studies conducted in Turkey, it was determined that physical
and psychological violence against women and the demand for shelter increased during the pandemic. The Socio-Political Field
Research Center conducted a survey in 2020 with the participation of 1873 women living in 28 cities. According to this survey
study, it was observed that violence against women increased by 27.8% during the pandemic (Ergonen et al., 2020). According to
the statements of the, We Will Stop Femicide Platform (KCDP); With the Covid-19 measures, it was determined that the number
of people seeking aid organizations increased by 55% in April and 78% in May, compared to previous periods. It was noted that
the highest number of applications were due to sexual violence in April, the highest number of applications due to psychological
violence in May, and the highest number of applications for violence by married women (KCDP, 2020). UNFPA (2020) considers
that violence against women at home during the crisis is more frequent in direct proportion to the increase in stress and tensions,
as a risk factor that should be evaluated. He stated that the impact of social systems that protect girls and women in home isolation
may be weaker than before. As the duration of the measures taken with the Covid-19 pandemic lengthened, its sexist effects began
to draw more attention. In the reports published by the organizations in the media and intervening in violence against women, it
is stated that there is an alarming situation regarding the increase in intimate partner violence.

One of these reports was from a police department in Jianli County, Hubei Province, China, which states that in February 2020,
domestic violence cases tripled compared to February 2019, with 90% of them related to the Covid 19 outbreak. In a project on
violence against women in the United Kingdom, it was reported that between 23 March 2020 and 12 April 2020, deaths from
domestic abuse more than doubled (16 fatal cases) compared to the average for the previous 10 years (Gupta, Stahl, 2020).

As aresult, it has been determined that the restriction of women’s access to the mechanisms they can access to protect themselves
from violence, together with the quarantine application, is a reason for the increase in violence against women. The Council of the
European Union states that measures should be taken to prevent violence against women (Jang, Farise, Gender,2020).

Research Method and Methodology

The content analysis method, a survey model, was used to analyze the data obtained in the research. In content analysis, a text or
event related to a specific topic within the scope of research objectives is examined in the context of certain variables. By working
in a medium that does not already have research technologies, such as online text, the "mixed methods" approach, which uses
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qualitative methods along with quantitative methods, helps the researcher see what he can do. / set in the background of the text
(Vergeer and Hermans,2008). In the study, violence cases were analyzed quantitatively and qualitatively, and data was collected
by classifying them.

Research; The intimate partner of a woman, the crime of wilful killing and intentional injury, is published in all national
and local newspapers and news sites on the Internet in the one-year period before the pandemic (12.03.2019-12.03.2020) and
epidemic (13.03.2020-13.03.2021). It covers a total of 545 news stories, 247 of which were before the pandemic and 298 during
the pandemic. A total of 17,250 stories were reached, and the same story published in different newspapers and news sites was
evaluated or republished on different days of the week only once. As part of the research, 545 victims and 545 perpetrators were
examined. A statistical analysis of some demographic characteristics of victims and perpetrators was performed.

The content of the examined news related to the research topic was categorized by creating a text encoding table in the news.
After the coding scale was established, the following method was used to calculate the reliability of the content analysis.

Confidence =2M / (N1 + N2)
m: two cipher compatibility,
N: The first and second encoders.

The scores obtained in the formula range from 0-1 and a score of "1" was accepted as the most ideal and reliable score. In the
study, 36 stories randomly selected from the sample were analyzed and reliability coefficients were calculated. The variables were
coded and analyzed by two experts, excluding the researcher, to analyze the data within the scope of the data and information
provided. Then, the researcher and two expert programmers were randomly tested from the sample groups, and the reliability
coefficient was calculated as 0.94. According to this result, the codes developed for the analysis are consistent and reliable with
each other. Data were analyzed using SPSS 25 software. Relationships between variables in different scales were tested with the
chi-square test. In cases where it is not possible to assign a value to a variable in the observation (for example, the age of the victim
is unknown), the value is classified as 'undefined’ and reported by the analysis. I was not included. Tables in which the results of
the analysis are presented.

In data analysis, frequency, percentage, chi-square, and Fisher’s exact analysis were used. To answer the research questions,
descriptive statistics (minimum, maximum, mean, standard deviation) were calculated, and a t-test was applied for unrelated
samples to calculate the differences.

Results

According to Table 1, it was determined that the number of cases during the pandemic process (n=298, 54.7%) was higher than
the number of cases before the pandemic (n= 247, 45.3%). In the study, a significant difference was found between the number
of cases before and during the pandemic (p<0.05). It has been determined that women are exposed to more violence during the
pandemic process than before the pandemic.

Table 1.Comparison of Case Numbers Before and During the Pandemic

Observed Expected n Residual
Pre-Pandemic 247 272.5 -25.5
Pandemic Process 298 272.5 25.5
Total 545
x> =477 sd=1 p=0.029

According to Table 2, there is a significant decrease in the number of cases (n=206, 83.4%) in the pandemic process compared
to the pre-pandemic period (n=194, 65.1%). However, there was a significant increase in the number of cases of intentional injury
(n=41, 16.6%) during the pandemic process compared to the pre-pandemic period (n=104, 34.9%). In the study, a significant
difference was found between the number of cases of wilful killing and intentional injury before and during the pandemic (p<0.05).

According to Table 3, it is seen that while the cases of violence that occurred during the dates coinciding with the partial closure
before the pandemic in the nature of wilful murder constituted 86.7% of the total violence cases, it decreased to 52% during the
pandemic period. In addition, it is seen that the violence cases that occurred during the dates that coincided with the partial closure
before the pandemic in the nature of intentional injury constituted 13.3% of the total violence cases, while it increased to 48%
during the pandemic process. In the study, it was found that there was a significant difference between the number of cases on
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Table 2.Comparison of Case Numbers of Intentional Killing and Intentional Injury Before and During the Pandemic

Intentional killing

Intentional injury

Pre-Pandemic n 206 41
% 83,4 16,6
Pandemic Process n 194 104
%o 65,1 34,9
Total n 400 145
% 73,4 26,6
x> =23.163 sd=1 p=0.000

the days of partial closure during the pandemic process and the days that coincided with the days of partial closure before the

pandemic (p<0.05).

Table 3. Comparison of the Number of Cases of Intentional Killing and Intentional Injury on the Dates Coinciding with

Partial Closure Days during the Pandemic Process and Pre-Pandemic Partial Closure Days

Intentional killing Intentional injury Total

Pre-Pandemic n 13 2 15
%o 86,7 13,3 100,0

Pandemic Process n 13 12 25
%o 52 48 100,0

Total n 26 14 40
% 65 35 100,0

x> =4.952 sd=1 p=.040

In the research, the distribution of the number of cases according to the place where the action took place before and during
the pandemic; According to the place where the action took place, the most violent acts were seen in the house where the victim
lived with the perpetrator before and during the pandemic. In the study, it was determined that there was no significant difference
in terms of places where violence took place before and during the pandemic (p>0.05). When the distribution of the number of
cases according to the place where the act of violence took place is examined in Table 4, it is seen that there was a 20% increase
in the acts of violence in the house where the victim lived with the perpetrator, and a 50% increase in the acts of violence in the
house where the victim lived, while there was a 14% decrease in the acts of violence in the public place.

Table 4.Comparison of the Number of Cases by the Place of the Action Before and During the Pandemic

The house  The victim’s Public Place Car Other

where the  home

victim lived

with the

perpetrator
Pre- n 105 44 63 12 18
Pandemic % 434 18,2 26,0 5,0 74
Pandemic n 127 66 54 12 34
Process % 43,3 22.5 18,4 4,1 11,6
Total n 232 110 117 24 52

% 434 20,6 21,9 4,5 9,7

x> =17.306 sd =4 p=.121

According to Table 5, when the means of violence used before and during the pandemic are examined, it is seen that the number
of cases in which firearms were used before the pandemic (n=115, 46.6%) decreased during the pandemic period (n=118, 39.9%).
It is seen that the number of cases (n=85, 34.4%) in which knives were used before the pandemic decreased (n=81, 27.4%) during
the pandemic period. In addition, it is seen that the number of cases (40%) in which battering (130%), strangulation (70%), and
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other means of violence were used increased during the pandemic compared to the pre-pandemic period. In the research, the
distribution of the number of cases according to the violence tool used in the act of violence before and during the pandemic; it is
seen that the most used means of violence is a firearm with 46.6% before the pandemic and 39.9% during the pandemic period.
It is seen that there is a significant difference between the weapon used before and during the pandemic and the number of cases
(p<0.05). Accordingly, it can be stated that the pandemic process has a significant effect on the weapons used.

Table 5.Comparison of Case Numbers According to Violence Tools Used Before and During the Pandemic

Fire arm Cutting- Minting Strangling ~ Other
drilling tool (hard object (rope etc.)
etc.)

Pre- n 115 85 30 12 5
Pandemic % 46,6 34,4 12,1 4.9 2
Pandemic n 118 81 69 21 7
Process %o 39,9 27,4 23,3 7,1 2,4
Total n 233 166 99 33 12

% 429 30,6 18,2 6,1 2,2
¥?=13.779 sd=4 p=.007

According to Table 6, it was determined that the pandemic process did not have a significant effect on the degree of intimacy
of the woman who was the victim of violence with the perpetrator. In the research, the distribution of the victim in terms of the
number of cases according to the degree of closeness with the perpetrator before and during the pandemic; There is an increase
in the number of cases compared to the pre-pandemic relationship types except for the partners who are in the divorce phase.
Compared to the pre-pandemic period, during the pandemic, in the degree of proximity of the victim to the perpetrator; there was
an increase of 34% in spouses, 22% in lovers, 6% in ex-spouses, 19% in spouses with religious marriage, and 89% in ex-lovers,
and a decrease of 8% in the divorce phase. It was determined that there was no significant difference between the number of cases
according to the degree of closeness of the perpetrator before and during the pandemic (p>0.05).

Table 6.Comparison of the Number of Cases According to the Degree of Proximity of the Victim with the Perpetrator Before and During the Pandemic

Spouse In the Beloved Ex partner  Religious Ex girlfriend Other

divorce spouse

phase
Pre- n 95 46 37 32 16 9 12
Pandemic % 38,5 18,6 15 13 6,5 3,6 4,9
Pandemic n 127 42 45 34 19 17 14
Process % 42,6 14,1 15,1 11,4 6,4 5,7 4,7
Total n 222 88 82 66 35 26 26

% 40,7 16,1 15 12,1 6,4 4.8 4.8

x> =3.769 sd=6 p=.708

According to Table 7; The perpetrators of 39.2% of victims aged 30 and under are 30 years of age or younger, 35.1% of them
are in the 31-40 age range, 14.9% are in the 41-50 age range, and 10.8% are 51 years old and younger. Of the victims aged 31-40,
8.6% of the perpetrators are 30 years or younger, 48.3% are between the ages of 31-40, 37.9% are between the ages of 41-50, and
5.2% are aged 51 and above. The perpetrators of 11.4% of the victims in the 41-50 age range are 30 years or younger, 11.4% are
in the 31-40 age range, 36.4% are in the 41-50 age range, and 40.9% are 51 years old and above. The perpetrators of 11.1% of the
victims aged 51 and over are 30 years of age or younger, 5.6% of them are between the ages of 31-40, 22.2% are between the ages
of 41-50, and 61.1% are aged 51 and over.

In the analyzes performed, it was found that there was a significant difference between the groups (p <0.05).

Age differences in the number of cases during the pandemic according to age categories are given in Table 8 Accordingly, 52.2%
of the victims aged 30 and under are 30 years of age or younger, 37.7% are between the ages of 31-40, 4.3% are between the ages
of 41-50 and 5.8% appear to be 51 years or older. Of the victims aged 31-40, 11.8% were perpetrators aged 30 and under, 39.7%
were between the ages of 31-40, 32.4% were between the ages of 41-50 and 16.2% were aged 51 and above. Of the victims aged
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Table 7.Comparison of Case Numbers by Age Category of Victim and Perpetrator Before the Pandemic

Perpetrator Age Category

30 years and 31-40 41-50 51+ Total
under
Victim n 29 26 11 8 74
Age 30years % 39,2 35,1 14,9 10,8 100,0
Category 31-40 n 5 28 22 3 58
% 8,6 48,3 379 5,2 100,0
41-50 n 5 5 16 18 44
% 114 11,4 36,4 40,9 100,0
51+ n 2 1 4 11 18
% 11,1 5,6 22,2 61,1 100,0
Total n 41 60 53 40 194
% 21,1 31,2 26,1 21,6 100,0
x> =75.159 sd=9 p=0.000

41-50, 12.1% were perpetrators aged 30 and under, 33.3% were between the ages of 31-40, 33.3% were between the ages of 41-50
and 21.2% were 51 years old or older. It is seen that 7.1% of the victims aged 51 and over are 30 years of age or younger, 7.1%
are between the ages of 31-40, and 85.7% are aged 51 and over. A Chi-square test was not performed to determine whether these
observed differences were significant or not. The number of cells with an expected value below 5 is above 20%. In addition, it can
be stated that the age categories of victims and perpetrators are generally the same or close, to those before the pandemic.

Table 8.Comparison of Case Numbers by Age Category of Victim and Perpetrator During the Pandemic Process

Perpetrator Age Category

30 years and 31-40 41-50 51+ Total
under
Victim n 29 26 11 8 74
Age 30years % 39,2 35,1 14,9 10,8 100,0
Category 31-40 n 5 28 22 3 58
% 8,6 48,3 37,9 5,2 100,0
41-50 n 5 5 16 18 44
% 114 114 36,4 40,9 100,0
51+ n 2 1 4 11 18
% 11,1 5,6 22,2 61,1 100,0
Total n 41 60 53 40 194
% 21,1 31,2 26,1 21,6 100,0

When Table 9 was examined, it was determined that there was a significant difference between the mean age of the victim and
the perpetrator before the pandemic (t (203) = 4.22, p <.05). Before the pandemic, the average age of the perpetrator ( X = 40.54)
was higher than the average age of the victim ( X =35.94). It was also found that there was a significant difference between the
average age of the victim and the perpetrator during the pandemic (t (205) = 3.41, p <.05). During the pandemic, the average age
of the perpetrator ( X = 39.70) is higher than the average age of the victim ( X = 36.06).

Within the scope of the research, the distribution of the number of cases in terms of the history of violence before and during
the pandemic; It is seen that at least 54.7% of the victims of 545 cases have a history of violence. It is seen that 68.1% of the
victims with a history of violence died as a result of the last act of violence they were exposed to, and 31.9% were injured.

In the study, the distribution of the number of cases according to the victim’s threat history before and during the pandemic is
given in Table 11 According to the table, it is seen that at least 36.1% of the victims of 545 cases had a history of threats. It is seen
that 62.9% of the victims with a history of threats died as a result of the last act of violence they were exposed to, and 37.1% were
injured.

In the study, the distribution of the number of cases regarding the victim’s prior criminal complaint against the perpetrator
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Table 9.Comparison of Average Ages of Victims and Perpetrators Before and During the Pandemic

Group n X S Sd T P
Pre- Perpetrator 203 40,54 11,83 426 4.22 .000
Pandemic Victim 225 35.94 10.71
Pandemic Perpetrator 205 39.70 12.44 468 341 .001
Process Vicitm 265 36.6 10.66

Table 10.Distribution of Case Numbers by Victim’s History of Violence Before and During the Pandemic

There is Intentional Deliberately Not
Killing as a Injury determined
Crime Criminal
Pre- n 145 117 28 102
Pandemic %o 58,7 80,7 19,3 41,3
Pandemic n 153 86 67 145
%o 51,3 56,2 43,8 48,7
Pre- n 298 203 95 247
Pandemic %o 54,7 68,1 31,9 45,3

Table 11.Distribution of the Number of Cases by Threat Story in the Victim Before and During the Pandemic

There is Intentional Deliberately Not

Killing as a Injury determined

Crime Criminal
Pre- n 100 75 25 147
Pandemic % 40,5 75 25 59,5
Pandemic n 97 49 48 201
Process % 32,6 50,5 49,5 67,4
Pre- n 197 124 73 348
Pandemic %o 36,1 62,9 37,1 63,9

before and during the pandemic is given in Table 12 Accordingly, it is seen that at least 25.1% of the victims of 545 cases filed
a criminal complaint against the perpetrator. It is seen that 62.8% of the victims who have filed a criminal complaint against the
perpetrator died as a result of the latest act of violence, and 37.2% were injured.

Table 12.Distribution of the Number of Cases Regarding the Victim’s Preliminary Denunciation of the Perpetrator Before and During the Pandemic

There is Intentional Killing as Deliberately Injury =~ Not determined
a Crime Criminal
Pre- n 61 47 14 186
Pandemic % 24,7 77,0 23,0 75,3
Pandemic n 76 39 37 222
Process % 25,5 51,3 48,7 74,5
Pre- n 137 86 51 408
Pandemic % 25,1 62,8 37,2 74,9

In the study, the distribution of the number of cases related to the history of the suspension of the perpetrator before and during
the pandemic is given in Table 13 Accordingly, it is seen that at least 18.2% of the perpetrators of 545 cases had a history of
removal. Table 14 shows that 61.6% of perpetrators with a history of suspension killed the victims and 38.4% injured them.
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Table 13.Distribution of Cases Regarding Suspension of the Perpetrator Before and During the Pandemic

There is Intentional Killing  Deliberately Injury =~ Not determined
as a Crime Criminal
Pre- n 41 30 11 206
Pandemic % 16,6 73,2 26,8 83,4
Pandemic n 58 31 27 240
Process % 19,5 53,4 46,6 80,5
Pre- n 99 61 38 446
Pandemic % 18,2 61,6 38,4 81,8

In the study, the distribution of the number of cases according to the pre-pandemic and period of the victim and the perpetrator
having a child is given in Table 14 Accordingly, it is seen that at least 62.6% of 545 cases had children.

Table 14. Distribution of the Number of Cases by Childbearing Status of the Victim and Perpetrator Before and During

the Pandemic

There is Not determined
Pre- n 161 86
Pandemic % 65,2 34,8
Pandemic n 180 118
Process % 60,4 39,6
Pre- n 341 204
Pandemic % 62,6 37,4

In the study, the distribution of the number of cases according to the witnessing of the act of violence by the children of the
victim and the perpetrator before and during the pandemic is given in Table 15 According to this, it is seen that at least 28.1% of

545 cases witnessed violence by their children.

Table 15. Distribution of the Number of Cases by the Status of Witnessing Violence by the Children of the Victim and
the Perpetrator Before and During the Pandemic

There is Not determined
Pre- n 71 176
Pandemic % 28,7 71,3
Pandemic n 82 216
Process % 27,5 72,5
Pre- n 153 392
Pandemic % 28,1 71,9

The distribution of the number of cases according to the suicide history of the perpetrator before and during the pandemic is
given in Table 16 According to this, it is seen that at least 18.9% of the perpetrators of 545 cases had a suicide history, 68% of the

perpetrators with a suicide history resulted in death, and 32% in injury.

Discussion

A significant difference was observed in the number of cases during the two time periods, pre-pandemic and during the pandemic,
and women have been exposed to more violence during the pandemic. The findings that mandatory quarantine practices during
epidemics lead to domestic violence are fairly new. However, a limited number of reports and research findings from international
institutions and organizations support our findings that violence against women has increased with the pandemic. Akalin and
Ayhan (2021) conducted their cross-sectional study, which aimed to determine the prevalence and risk factors for intimate partner
violence during the COVID-19 epidemic, with 1036 women in Turkey who were married or who lived with partners. As a result of
the regression analysis, they found that exposure to intimate partner violence during the epidemic was associated with marriage,
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Table 16.Distribution of the Number of Cases by Suicide Story of the Victim and the Perpetrator Before and During the Pandemic

There is Number of Cases Number of Cases Not determined
Resulting in Death Resulting in Injury
Pre- n 56 44 12 191
Pandemic % 22,7 78,6 21,4 77,3
Pandemic n 47 26 21 251
Process % 15,8 55,3 44,7 84,2
Pre- n 103 70 33 441
Pandemic %o 18,9 68,0 32,0 80,9

childbearing, unemployment, decreased marital/relationship satisfaction, and increased workload at home, and was significantly
associated with negative effects of quarantine. Anecdotal research shows that violence against women has increased with the
pandemic, with increases of 30-36% in France, 40-50% in Brazil, 33% in Singapore, 25% in Argentina, and 10% in the United
States. 35%. (Ergonen et al., 2020; John et al., 2020). Based on these findings, it can be said that the Covid-19 pandemic has had
an impact on the phenomenon of violence against women, a structural problem that creates risks to women’s lives.

Another result of the research is that there is a significant difference between the number of cases of wilful killing and deliberate
injury before and during the pandemic. During the pandemic, the number of cases of wilful murder decreased when compared to
before. However, the number of cases involving intentional injury crimes have increased considerably during the pandemic. Studies
have revealed that there is a decrease in crime rates in many parts of the world with social isolation measures and quarantine,
but there is an increase in women-oriented domestic violence, and in this respect, results supporting the results of our research
have been obtained. Similar to the results of our research, Koyuncu (2020) emphasizes that crime rates have decreased with the
Covid-19 epidemic, but domestic violence has risen. It can be concluded, based on these results, that a pandemic and quarantine
practice increase the rate of domestic violence while reducing general security crime rates.

In order to assess violence against women during the COVID-19 pandemic in Turkey Zeyrek (2022) used the Routine Activities
Theory (RAT). In the study, statistics published by government units and official sources, as well as newspaper news and data from
non- governmental organizations were analyzed. The examples given were evaluated in terms of the three main elements of the
routine activity’s theory. These were the motivated offender, the appropriate target, and the absence of a competent protector. As
a result of the research, it was determined that there was a significant rise in the rates of violence against women in a short time
after the start of the pandemic in Turkey.

Another result obtained within the scope of the research is that there is no significant difference in the number of cases according
to the degree of proximity of the victim to the perpetrator before and during the pandemic. During the epidemic, it was determined
that the greatest increase in violence occurred between spouses compared to previous periods, and lovers were in second place.

A report published by the World Health Organization said that during the pandemic, one in four women between the ages
of 15 and 24 experienced violence in marriage or in a relationship with a partner, and only 6% of women were assaulted by
someone they had nothing to do with (WHO, 2020). A report published by the United Nations Population Fund(2020) indicates
that women and girls are more vulnerable to spousal/partner violence and other forms of domestic violence during the COVID-19
pandemic (UNFPA, 2020). They were also reported to be at increased risk of other forms of gender-based violence, including
sexual exploitation and abuse. All of these findings support the findings of our research. As a result of the research, it was
determined that more than half of the women who were victims of violence before and during the pandemic were exposed to
systematic violence, and more than half of the women who were exposed to violence died as a result. Social trauma affects the
functionality of people in their social lives and also brings many social problems to the agenda. Research reveals that systematic
violence against women, which existed before the pandemic and increased with the pandemic process, is one of these problems
(Bullinger et al.,2020; Leslie, Wilson, 2020; United Nations Development Program, 2020). In the report titled “Gender Equality,
Violence and Covid-19 (2020)” published by the United Nations Population Fund (UNFPA), it was reported that the epidemic
period aggravated the responsibilities of women in the household and increased the domestic workload of women (UNFPA, 2020).
When these situations experienced by women are combined with social isolation and quarantine practices, it is determined that
there has been an increase in the cases of systematic violence.

In the study, it was determined that at least a third of female victims of violence were threatened by an offender before and
during the pandemic, and at least a quarter of women filed a criminal complaint against the offender. At least one-fifth of the
women decided to remove the offender. In addition, it was determined that more than half of the women died as a result of the most
recent act of violence they experienced. This circumstance indicates that the act of violence was not surprising and that there is a
history of previous threats, criminal complaints and deportation orders between the parties. This conclusion is supported by other
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research findings in the literature. The study by Sahin et al. (2021), in which they discussed the impact of the pandemic period on
violence against women through cases reflected in the print media, found that most female victims of violence were married, and
that these women were the victims of violence.

Another result obtained within the scope of the research is that a firearm is the most used means of violence both before and
during the pandemic, and there is a significant difference between the means of violence used before and during the pandemic;
It has been observed that the number of cases in which firearms and knives were used before the pandemic decreased during the
pandemic process, and the number of violence cases as a result of beating and strangling before the pandemic increased during
the pandemic period (Giines and Yildirim, 2019). With the spread of the epidemic, it was determined that arms sales increased in
the USA (Euronews, 2020).

The results of the study showed that more than half of the women who experienced violence before and during the COVID-19
pandemic witnessed violence in their children. There are numerous research findings and literature that indicate that children who
witness violence are less able to control their anger, exhibit similar patterns of violence, and resort to violence in intimate partner
relationships. Therefore, children who witness violence are more likely to commit or experience violence in the future.

In the research, more than half of the women who were victims of violence before and during the Covid-19 pandemic were
exposed to systematic violence, more than half of the women who were exposed to violence died as a result of the last act of
violence, and at least one-third of them were threatened by the perpetrator before, and more than half of the women who were
threatened were the most vulnerable. In the study conducted by Sahin et al. (2021), it was concluded that more than half of
the women who experienced violence before and during the pandemic lost their lives and the detention rate of the perpetrators
increased.

When evaluated in general, it is seen that the results of the research that the compulsory quarantine practice applied during
the pandemic process triggers domestic violence are consistent and supported by the reports of international institutions and
organizations and the limited number of research results.

Result

According to the results obtained in the research, women have been exposed to more violence during the pandemic than before
the pandemic. During the pandemic, there is a decrease in the nature of the crime of wilful killing and an increase in the crime
of wilful injury. The pandemic has had a significant effect on the months in which the protest took place, there was a decrease
in violence cases in the first three months, including March, when the pandemic was declared, and an increase in the following
months; it has a significant effect on the type of tools of violence used during the pandemic process, there has been an increase
in violence cases as a result of beating and strangulation. It has been determined that the pandemic process has an effect on the
average age of the victim and perpetrator, that the average age of the perpetrator is higher than the victim’s, and that the highest
risk group for both perpetrators and victims is the age range of 31-40.

However, before and during the pandemic, more than half of the women who were victims of violence were exposed to systematic
violence. More than half of the women who were exposed to violence died as a result of the last act of violence they were exposed
to. At least one-third of the women who were victims of violence were threatened by the perpetrator, and more than half of the
women who were threatened were victims of violence. Before the pandemic and during the pandemic, at least one-fourth of the
women who were victims of violence filed a criminal complaint against the perpetrator, and more than half of the women who filed
a criminal complaint died as a result of the last act of violence they were subjected to, and that at least one-fifth of the women who
were victims of violence had a restraining order in place against the perpetrator. At least one-fifth of the women who were exposed
to violence witnessed the act of violence done by their children. It was determined that at least one-fifth of the perpetrators of the
violence had a history of suicide, and they resulted in death or injury in more than half of the cases.

A study found that gender equality has been violated more during the Covid-19 pandemic, and in this context, acts of violence
against women have risen significantly in most regions of the world. In our country, in the context of preventing positive
discrimination against women as well as ensuring social-gender equality, the adoption of Law No. 6284 on the protection of the
family and the prevention of violence against women, the National Action Plan for Combating Violence Against Women, and the
Gender Equality National Action Plan are some of the most important practices. Other important practices include the creation of
the Men’s Equal Opportunity Commission and the impartial and fair implementation of international declarations and sanctions to
which it is a party. In this context, severely binding provisions regarding the rehabilitation of the person who has been suspended
should be included in the Law 6284 on the Protection of the Family and the Prevention of Violence Against Women. Studies that
will support the effect of the suspension decision on the perpetrator with scientific grounds should be emphasized and regulations
should be made taking into account the result. The concept of persistent pursuit should take its place in the law. Violent crimes
should be excluded from the evaluations of the Administration and Monitoring Board, which was established based on the 13th
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and 89" articles of the Law on the Execution of Penalties and Security Measures No. 5275, and a separate and special unit should
be established. It is of great importance to seriously implement training programs for raising awareness in societies of gender
equality and to take preventive, protective, and remedial measures at the level of states for the factors that cause the increase in
acts of violence.
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0z

Cocuklarin istismarimin en u¢ noktasini ¢ocuk pornografisi tegkil etmektedir. Bu nedenle ¢ocuk pornografisinin énlenmesi i¢in
uluslararasi diizenlemeler yapilmig ve bu diizenlemelerde devletlerin kendi i¢ hukuklarinda ¢ocuk pornografisine iligkin fiilleri
su¢ olarak diizenlemelerine iligkin cagrilarda bulunulmustur. Bu dogrultuda da cocuk pornografisi bir¢ok iilkede sug¢ olarak
diizenlenmis ve ¢ocuklar korunmaya ¢alisilmistir. Bu baglamda her ne kadar bir¢ok uluslararasi ve ulusal diizenlemede konuya
iligkin cesitli tanimlar bulunsa da giiniimiizde hala kavramin igerigine iligskin problemli noktalar bulunmaktadir. Bunlarin ¢éziimii
adina ¢alisma kapsaminda uluslararas1 mevzuatlarda ve mahkeme kararlarinda verilen tanimlara ve bu tanimlarda vurgulanan ¢cocuk
pornografisinin degisik boyutlarina ve 6zellikle problemli noktalara deginilecektir. Bu kapsamda ¢ocuk pornografisi kavramina
iligskin olarak genel bir cerceve cizilmeye ¢alisilacaktir. Kavramin iceriginin doldurulmasi bu kapsamda kalan suclarin kapsaminin
belirlenmesi agisindan olduk¢a 6nemlidir.

ABSTRACT

Child pornography tops the list of child abuse. For this reason, international regulations have been made to prevent child
pornography, and states have been requested to regulate acts related to child pornography as crimes within their domestic
laws. Accordingly, child pornography has been regulated as a crime in many countries with the aim of protecting children. In
this context, although various definitions exist regarding the concept of child pornography in many international and national
regulations, problematic issues still exist regarding the contents of the concept. In order to provide a legal remedy, this study will
discuss within its scope the definitions provided in international regulations and court decisions, as well as the different dimensions
of child pornography these definitions emphasize, especially the problematic points. In this context, the study will attempt to draw
a framework for the concept of child pornography. Filling out the content of the concept will also be substantial in terms of
determining the scope of the crime.

Anahtar Kelimeler: Cocuk pornografisi, miistehcenlik, cocugun yiiksek yarari

Keywords: Child pornography, obscenity, children’s best interests

EXTENDED ABSTRACT

Child pornography has become more widespread with the development of the Internet and virtual platforms and has created
one of the biggest dangers on the Internet for children. When considering that child pornography also involves their being sexual
abused, the importance of the issue becomes too great to ignore. For this reason, child pornography has been seen as a problem
that should be solved not only by legal experts, but also by psychiatrists, sociologists, educators, and parents, with studies also
having been carried out in every discipline to prevent the current problem. In line with this purpose, some regulations have been
passed to prevent child pornography, with international regulations having called upon states to criminalize acts related to child
pornography, as well as allowing children access to pornographic products. Despite states having regulated child pornography as
a crime in their domestic laws, uniformity generally does not exist in its definitions. To say that the reason for these inconsistencies
is due to how the concept is interpreted differently in terms of social understanding would not be wrong. For instance, even
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different interpretations within the legal sense of the concept of child exist, despite this concept being considered very basic. As
an accordant example, different penalties in German criminal law are given regarding the use of children between 14-18 and those
under 14 years of age in pornographic products. Should this type of grouping be made among children in this regard? Various
interpretations of even simple-looking concepts, such as children have major practical significance. For this reason, consensus
regarding the child pornography concept must first be reached so that standard regulations can be made regarding the prevention
of child pornography within the framework of international requirements, as well as to regulate and adapt domestic law in light
of international conventions. Although definitions of the subject are found in many international and domestic regulations, the
concept still has problematic points.

One of the points that should be mentioned in this regard is the concept of child pornography itself. When considering that
a child’s best interests is a value that needs to be protected to a high degree, how accurate would is the use of the concept
of pornography? Despite the familiarity of the usage of child pornography, the concept of pornography here is insufficient for
protecting children from sexual abuse. As a matter of fact, when looking at general definitions, the concept of pornography is
briefly described as materials in which people are made into sexual objects and shown with just aesthetic concern for the purpose
of sexual arousal. In this case, if child pornography is interpreted as the use of children in pornographic products within the scope
of its literal meaning, only very grave actions on children would be considered within the scope of child pornography. Although
child pornography is more commonly used as a general concept, the Turkish Penal Code does not contain the concept of child
pornography, with all acts related to child pornography being regulated under the crime of obscenity.

Obscenities are defined as products that carry no artistic, scientific, or literary value; that offend the sense of social Decency;
that aim at feelings of lust; and that are produced only to satisfy these feeling. When considering both concepts in the light of the
definitions and explanations in the doctrine, the scope of the concept of obscenity can clearly be seen to be more comprehensive
than the concept of pornographic products. Therefore, to say that the term “obscenity” as used in the Turkish Criminal Code
rather than the term “child pornography” and the search for obscene products in terms of the occurrence of a crime provide more
effective protection for children would not be wrong. This study discusses the distinctions between obscenity and pornography
and compares them with other concepts in this context. In addition, the study emphasizes what criteria determine the distinction
between these concepts.

In conclusion, the study has first compiled within its scope the definitions in international regulations regarding the concept of
child pornography. Rather than giving only definitions here, the study also compares the definitions found in these regulations with
one another. Afterward, the study evaluates the regulations regarding child pornography in the Turkish Penal Code in light of all
these definitions and discusses which of these definitions is able to provide more effective protection for children. When making
these determinations, the study also takes into consideration Turkish and foreign judgments, as well as the criteria that have been
brought in the context of these decisions. In addition, comparing concepts and criteria developed within the framework of court
decisions will in fact be very useful in determining what content the concepts should contain.

GIRIS

Teknolojinin gelismesinin ve internetin yayginlagmasinin olumlu yanlar1 bulundugu kadar olumsuz da bir¢ok yan1 bulunmaktadar.
Giinlimiizde teknoloji, bilisim sistemleri ve iletisim alanindaki gelismeler ile birlikte suglarin islenmesi de kolaylagsmis ve farkli
tipte suglar meydana gelmistir. Bu nedenle ulusal mevzuatlardaki diizenlemeler bu suglar agisindan yetersiz kalmig ve uluslararasi
sozlesmeler bu konuda yon gosterici olmustur.

Nitekim suclarin daha kolay islenebilir bir hal almasi 6zellikle de miistehcen ve pornografik icerikli goriintiilerin biligim
sistemleri araciligiyla iletiminde, dagitiminda ve satiminda kendini gostermektedir. Cocuk pornografisi de internetin, yani sanal
ortamin gelismesi ile birlikte oldukca yaygin bir hale gelmis ve internetin ¢ocuklar iizerindeki en onemli zararlarindan birini
olusturmustur. Cocuk pornografisinin 6nlenmesi i¢in ¢esitli diizenlemeler yapilmis ve uluslararasi diizenlemelerle devletlerin cocuk
pornografisine iligkin fiilleri ve ¢ocuklarin pornografik iiriinlere erisiminin su¢ olarak diizenlemesi i¢in ¢agrida bulunulmugtur.
Her ne kadar bu dogrultuda devletler cocuk pornografisini i¢ hukuklarinda su¢ olarak diizenlemis olsa da bu diizenlemeler
cesitli sekillerde yapilmistir. Bu nedenle bu ¢aligsmada internet iizerinde yayginlagan ve sugun sinirlarinin belirlenmesi agisindan
oldukca 6nemli bir yere sahip olan ¢ocuk pornografisi kavrami incelenecektir. Nitekim her ne kadar bir¢ok uluslararasi ve ulusal
diizenlemede konuya iligkin tanimlar bulunsa da giiniimiizde hala kavrama iligkin problemli noktalar bulunmaktadir.

Boylelikle calisma kapsaminda uluslararast mevzuatlarda ve Tiirk hukuku bakimindan Yargitay kararlarinda verilen tanimlar ve
bu tanimlarda vurgulanan ¢ocuk pornografisinin degisik boyutlarina ve 6zellikle problemli noktalara deginilecektir. Bu kapsamda
cocuk pornografisi kavramina iligskin olarak genel bir ¢erceve ¢izilmeye ¢aligilacaktir.




S6len CAKIROGLU, Uluslararast S6zlesmeler Isiginda Tiirk Hukukunda Cocuk Pornografisi Kavrami

I. COCUK PORNOGRAFISI KAVRAMINA ILISKiN ULUSLARARASI DUZENLEMELER
A. GENEL OLARAK

Cocuk pornografisi cocuklarn cinsel istismarinin ulastigi en u¢ nokta olarak kabul edilmektedir'. Bu nedenle de ¢ocuk
pornografisi sadece hukukgularin degil psikiyatrlarin, sosyologlarin, egitimcilerin, biligim sistemi ile ilgili olanlarin, ebeveynlerin
de ilgi alan1 olmusg ve ¢cocuk pornografisinin dnlenmesi i¢in herkes ¢aligsmalar yiirlitmiistiir. Yiiriitiilen bu caligmalar neticesinde de
cocuk pornografisinin farkli yonlerine odaklanan bir¢ok tanim ortaya ¢cikmugtir. Ayrica ¢ocuk pornografisinin ayni zamanda ifade
Ozgiirliigii ve basin ozgiirliigii ile de bir baglantis1 oldugundan bu durum da gesitli tartismalara sebebiyet vermisgtir. Fakat her ne
kadar cocuk pornografisi bu sekilde farkli tanimlamalarin ve farkli alanlarin ilgi alan1 da olsa ¢ocuk pornografisinin yasaklanmasi
ve konuya bu denli 6nem verilmesinin asil sebebi ¢ocuklarin cinsel olarak somiiriilmesinin Oniine ge¢ilmesinin ve ¢ocuklarin
cinsel istismardan korunmasinin ama¢lanmasidir.

Gergekten de cocuk pornografisinde ¢ocuklar cinsel olarak somiiriilmekte ve yetigkinlerin yer aldig1 pornografinin aksine burada
bu sOmiiriiniin 6nlenmesi temel amaci yer almaktadir. Tiirk Ceza Kanunu’nda yer alan mevcut diizenlemelere de bakildiginda
su¢ kapsaminda genel olarak yetigkinlerin yer aldig1 pornografik iiriinlerin iiretilmesinin yasaklanmadig1 goriilmektedir. Fakat
bu iiriinlerin iiretiminde ¢ocuklarin kullanilmasi, bunlarin ¢ocuklara iletilmesi yasaklanmaktadir. Bu nedenle burada 6zellikle
cocuklarin cinsel istismarinin yani ¢gocuklarin cinsel olarak somiiriilmesinin 6niine ge¢ilmek istendigi acik¢a goriilmektedir.

Cocuklarin cinsel istismarinin 6nlenmesi, cocuklarin genelde bir istismar icerisinde olduklarini bilmedikleri de géz Oniine
alindiginda olduk¢a 6nemlidir. Genellikle ayn1 zamanda genis anlamda bir cinsel istismar da olan ¢cocuk pornografisinin onlen-
mesi acisindan ilk olarak ¢cocuk pornografisine iliskin bir tanimin yapilmasi ve bu kapsamda ¢ocuk pornografisinin sinirlarinin
cizilmesi oldukg¢a 6nemlidir. Burada tanimlamanin dogru bir sekilde yapilmamasi ¢cocuk pornografisinin cinsel istismar veya diger
kavramlarla karismasina sebebiyet verecek ve bu durum da uygulama alanini ve ¢ocuklarin korunmasini etkileyecektir. Nitekim
ornegin her ne kadar ¢ocuk pornografisi genel olarak ¢ocuklarin cinsel olarak istismarina neden olabilse de ¢ocuk pornografisi
icin pornografiye konu olan materyalin gocugun cinsel istismarinin bir sonucu olmasi sart degildir?. Tam tersi bir etki olarak
internet ile bu tarzdaki goriintiilerin iletiminin kolaylagmasi ¢ocuklarin cinsel istismara ve siddete daha ¢ok maruz kalmalarina
neden olmaktadir®. Bu nedenle ¢alisma kapsaminda s6z konusu kavramlara iligkin belirlemeler iizerinde durulacaktr.

Tiirk Ceza Kanunu baglaminda ¢ocuk, 6. maddede belirtildigi {izere heniiz on sekiz yasini doldurmamig olan kisidir. Cocuga
iligkin tanim genel olarak bu sekilde kabul edilmekle birlikte bu konuda gesitli ayrimlarin yapildig1 goriilmektedir*. Ornegin Alman
Ceza Kanunu’na bakildiginda ¢ocuk pornografisinin diizenlendigi 184b maddesinde ¢ocuk tabiri ile 14 yasin1 doldurmamais cocuk-
lar kast edilmektedir. 184c maddesi ile ise geng pornografisi altinda 14 yasini tamamlayan fakat heniiz 18 yasini1 tamamlamayan
gencler korunmaktadir 3. Nitekim Avusturya Ceza Kanunu’nun pornografiye iliskin 207a. maddesindeki diizenleme ise 18 yagini
doldurmamus kisileri korumaktadir® . Fakat s6z konusu maddenin 3. fikrasinda belirtildigi iizere 14 yagim dolduran ama 18 yasini
doldurmayan ve 14 yasim1 doldurmayan ¢ocuklarin pornografik iiriinlerde kullanimi i¢in farkli miktarda cezalar ongoriilmiigtiir.
Tiim bunlar goz oniine alindiginda genel olarak 18 yags altinin ¢cocuk olarak nitelendirildigi fakat bu kapsamda ceza miktarlarinin
belirlenmesine iligkin ¢esitli gruplarin yer aldig1 goriilmektedir. Bu durum ¢ocuk pornografisine iliskin diizenlemelerde de kendini
gostermistir. Gerek uluslararasi diizenlemeler gerekse iilkelerin mevzuatlarinda ¢ocuk pornografisi degisik sekillerde diizenlenmis
olup bu durum tanimlamalarin da farkli sekillerde olmasina neden olmustur.

Bu noktada ilk olarak ¢ocuk pornografisine iliskin mevcut tanimlamalar incelenmelidir.

B. ULUSLARARASI DUZENLEMELERDE YER ALAN TANIMLAMALAR

Cocuklarin bu tiir pornografik materyallere ulagsmalarinin engellenmesi ve bu tiir materyallerin hazirlanmasinda bir nesne
olarak kullanilmasi hem Avrupa Birligi hem BM hem de Avrupa Konseyi’'nce ¢esitli diizenlemelerle yasaklanmis ve devletlere bu
yasaklamalar1 yapmalar1 konusunda ¢agrida bulunulmustur.

1. Avrupa Siber Suclar Sozlesmesi

Bu kapsamda ¢ocuk pornografisi kavrami agisindan yol gosterici olmasi amaciyla uluslararasi diizenlemelere bakildiginda ilk
olarak cocuk pornografisine iliskin genis bir diizenlemeye yer veren Avrupa Siber Suglar S6zlesmesi’ ne deginilmelidir. Nitekim

! Irina Franke ve Marc Graf, ‘Kinderpornografie’ [2016] (10) Forens Psychiatr Psychol Kriminol 88- 89; Serife Cam, ‘Cocuk Pornografisi Tartigmalarina Iliskin Sorular’ [2003] 1 (2)
fletisim Aragtirmalar1 Dergisi 55, 56.

2 Veli Ozer Ozbek, Miistehcenlik Sucu (Seckin Yaymcilik 2009) 118.

3 Recep Benzer, ‘Siber Suglar ve Teorik Yaklagimlar® in Hiiseyin Cakir, Mehmet Serkan Kili¢ (eds), Giincel Tehdit: Siber Suglar (Seckin Yayincilik 2014) 25.

4 Avrupa'da cesitli iilkelerdeki diizenlemeler ve yas simrlar icin ayrintili bilgiler icin bkz. Marc Liesching, ‘Pornografieverbote in Staaten der Europiischen Union’ [2003] MMR
156-163.

5 Alman Ceza Kanunu madde 184b ve 184c¢ icin bkz. <https://dejure.org/gesetze/StGB/184c.html> Erisim Tarihi 05 Haziran 2022.

6 Avusturya Ceza Kanunu madde 204a igin bkz. <https://www.jusline.at/gesetz/stgb/paragraf/207a> Erigim Tarihi 05 Haziran 2022.

7 Convention On Cybercrime, ETS 185, Budapest, 23.X1.2001.




Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology

s0z konusu Sozlesme ile de cocuk pornografisine iliskin ve ¢ocuklarin bu materyallere erismelerinin engellenmesi gibi konulara
iligskin olarak devletlere diizenleme yapma yiikiimliiliigii yiiklenmistir. Ayrica s6z konusu S6zlesme’nin 47°si Avrupa Konseyi iiyesi
olan ve 25’1 Avrupa Konseyi iiyesi olmayan iilke olmak iizere ve Tiirkiye’nin de icerisinde bulundugu toplamda 72 iilke tarafindan
imzalandiginin da belirtilmesi gerekmektedir®. Nitekim bu durum ¢ocuk pornografisine iliskin diizenlemelerin imzalayan iilkeler
tarafindan yerine getirilecegi diisliniildiigiinde oldukca biiyiik bir 6nem tasimaktadir.

Siber Sug S6zlesmesi’nin temelinde internet ve bilgisayar aglar1 arag olarak kullanilarak iglenen suclarin dnlenmesi ve bu amacla
uluslararasi igbirliginin saglanmasi ve bu konuda alinmasi gereken onlemlerin 6nemi vurgulanmaktadir. Bu amag dogrultusunda
Sozlesme 6zellikle bilimsel veri veya sistemlerinin gizliligi, biitiinliigi ve kullanima ac¢ik bulunmasina yonelik suclar (yasadisi
erisim, yasadis1 miidahale, verilere, sisteme miidahale), bilisim sistemleri araciligiyla iglenen sahtecilik suclari, cocuk pornografisi
ve fikri miilkiyet haklarinmn ihlali konular1 iizerinde yogunlasmaktadir’. Nitekim buradan da acikca anlasildig1 iizere cocuk
pornografisinin yayilmasi acisindan biligim sistemleri, bilgisayar aglar1 ve internet biiyiik bir tehlike dogurmaktadir.

Siber Su¢ So6zlesmesi’nin ¢ocuk pornografisine iliskin olan 9. maddesinde ceza hiikiimlerinin ¢ocuklara kars1 islenen cinsel
suglarin bilisim sistemleri kullanilarak yapilmasini da kapsamasi ve bdylelikle ¢cocuklarin cinsel olarak somiiriilmesinin 6nlenmesi
acisindan koruyucu 6nlemlerin arttirilmasi ve bu dogrultuda iilkelerin yasal mevzuatlarim yeniden diizenlemeleri amaglanmigtir'©.

Siber Sug¢ Sozlesmesi’nin 9. maddesinde biligsim sistemleri kullanilarak cocuk pornografisi ile ilgili su¢larin islenmesi hali
diizenlenmis ve su¢ sayilmas: gereken fiillerin neler oldugu [bilisim sistemi vasitastyla iiretmek, temin edilebilir hale getirmek
veya gostermek (sunmak, erisim saglamak), aktarmak, dagittminm yapmak, yaymak, bilgisayar sistemi vasitasiyla kendisine veya
bagkasina temin etmek, sahip olmak (elde bulundurmak)] sayilmistir. Fakat sdzlesme acisindan asil 6nemli olan husus ¢ocuk
pornografisine iligkin bir tanimin yapilmasidir. Bu nedenle s6z konusu sdzlesme ¢ocuk pornografisi agisindan oldukca 6nemli bir
yere sahiptir.

Siber Su¢ Sozlesmesi’nin 9. maddesine gore ¢ocuk pornografisi cinsel i¢erikli eylemlere resit olmayan ya da resit gériinmeyen
bir kisinin katilimin1 gosteren veya bunu gergekgi bir sekilde betimleyen gériintiiler olarak tanimlanmaktadir''. Boylelikle sayilan
sahislarin cinsel icerikli davraniglarda bulundugu goriintiiler cocuk pornografisi agisindan yeterli sayilmig madde kapsaminda
ayrica cinsel icerikli davranig tanimlanmamis, s6z konusu tanima iligkin aciklamalara agiklayict metinde yer verilmistir. S6z
konusu aciklamalar uyarinca gergek veya taklit suretiyle olduguna bakilmaksizin belirtilenlerden birinin gerceklesmesi “cinsel
icerikli eylemin” varlig1 icin yeterlidir'?: a) cinsel organ-cinsel organ, oral-cinsel organ, anal- cinsel organ veya oral-anal olmak
tizere resit olmayan kisiler arasindaki, bir yetiskin ve bir resit olmayan kisi arasindaki ayni ya da farkli cinsiyetler arasinda
gerceklesen cinsel iligki; b) hayvanlarla cinsel iligki; ¢) mastiirbasyon; d) cinsel anlamda sado- mazosist kotii muamele; e)
resit olmayan bir kisinin cinsel organlarinin ya da cinsel bolgesinin sehvet uyandirict bir sekilde teshiri. A¢iklanan sekillerdeki
eylemlere ¢ocuklarin katilmasi halinde diger gerekli unsurlarin da bulunmasi halinde ¢cocuk pornografisinin unsurlar1 tamamlanmig
olmaktadir.

Ayrica burada sz konusu eylemlerin pornografik bir materyal seklinde olmasi gerekmektedir. Maddede yer alan “pornografik
materyal” teriminin i¢inin doldurulmasi, s6z konusu materyallerin miistehcen, genel ahlak kurallarina aykiri veya benzer sekilde
yozlagmus olarak stniflandiriimasina iliskin olarak ulusal standartlara tabi tutulmustur' . Boylelikle hangi materyallerin pornografik
olarak degerlendirilecegi ve bunun sinirlar1 Sozlesme’ye taraf devletlerin i¢ hukuklarina birakilmis olmaktadir. Bu durum oldukga
yerinde olmakla birlikte bu tiir kavramlarin i¢eriklerinin lilkeden iilkeye hatta cografyadan cografyaya degisecegi asikardir. Nitekim
aslinda ulusal standartlara tabi tutma ¢ok cesitli iilkelerin kiiltiirel farkliliklardan da kaynaklanmaktadir'#. Bununla birlikte sanatsal,
tibbi, bilimsel veya benzer bir degeri olan materyaller pornografi kapsami disarisinda birakilabilecektir.

So6z konusu tanim agisindan diger problemli nokta ise maddedeki tanimda yer alan gorsel tasvir ibaresidir. Bu kapsamda
pornografik materyalin gorsel tasvir yani bilgisayar disketinde ya da gorsel bir goriintiiye doniisebilen diger elektronik depolama
araclarinda saklanan verilerde olmasi gerekmektedir'”. Bu durumda gocuga ait bir sesin pornografik bir materyalde kullanilmasi
gorsel anlamda tasvir eden pornografik materyal kapsaminda degerlendirilecek midir? Nitekim burada her ne kadar gorsel tasvir

8 imzalama tarihleri ve imzalayan iilkelerin listesi i¢in bkz.<https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/185/signatures> Erigim Tarihi 01 Nisan 22.

° Murat Volkan Diilger, ‘Avrupa Konseyi ve Avrupa Birligi Diizenlemelerinde Cocuk Pornografisinin Internet Araciligiyla Yayilmasina Karst Yapilan Diizenlemeler’ [2004] LXXVIIT
(4) Istanbul Barosu Dergisi, 1487-1488.

10" Fiisun Sokullu-Akinci, ‘Avrupa Konseyi Siber Sug Sézlesmesi'nde Yer Alan Maddi Ceza Hukukuna Iligkin Diizenlemeler ve Ozellikle Internette Cocuk Pornografisi® [2001] LIX
(1-2) Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi, 30; Diilger (n 9) 1488; Helmut Baier, ‘Die Bekdmpfung der Kinderpornografie auf der Ebene von Europischer Union und
Europarat’ [2004] ZUM, 42.

1 “Cocuk pornografisi: “madde 9’da asagida belirtilenleri gorsel anlamda tasvir eden pornografik materyalleri icerecektir: a) resit olmayan bir kiginin yer almasi/resit olmayan sahsin
cinsel igerikli davranigta bulunmasi b) resit olmayan sahis goriintiisiine haiz sahsin cinsel igerikli davranista bulunmasi c) resit olmayan sahsin cinsel igerikli eylemlerde bulunmasini
betimleyen gergekei goriintiiler”. Bkz. TBMM, Sanal Ortamda Islenen Suglar S6zlesmesinin Onaylanmasimin Uygun Bulunduguna Dair Kanun Tasaris1 ve Disisleri Komisyonu Raporu
(1/676), Sira Sayisi: 380, 16, <https://www.tbmm.gov.tr/sirasayi/donem24/yil01/ss380.pdf> Erigim Tarihi 15 Mart 2022.

12 Explanatory Report to the Convention on Cybercrime, parg. 100 <https://rm.coe.int/16800cceSb> Erisim Tarihi 07 Haziran 22.

13 Explanatory Report to the Convention on Cybercrime, parg. 99.

14 Baier (n 10) 43.

15 Explanatory Report to the Convention on Cybercrime, parg. 99.
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ibaresine yer verilmis olsa da s6z konusu 6rnek ¢ocugun cinsel icerikli eylemlerde bulundugunu betimleyen davraniglar (c bendi)
altinda pornografik materyal olarak degerlendirilebilecektir. Ayrica burada sdzlesmenin amaci ortak asgari bir standart olusturmak
oldugundan bunun iilkeler tarafindan gelistirilmesi de miimkiindiir'.

Sonug olarak maddenin ikinci fikrasinin bentlerinde korunan hukuksal yararlara deginilmelidir. Nitekim resit olmayan bir
kisinin cinsel icerikli davranigta bulunmasini diizenleyen a bendi ile birlikte ¢ocuklarin kétii muameleden dogrudan korunmalari
amaclanmistir. B ve ¢ bentlerinde ise burada a bendindeki gibi cocugun ugradigi dogrudan bir zarar bulunmasa da ve hatta c
bendi acisindan gercek bir cocuk bulunmasa bile burada bu hususlari tesvik edebilecek ya da cocuklari ayartabilecek ve boylelikle
cocuklara kotii muameleye izin verebilecek bir anlayigin olugsmasina katkida bulunabilecek bir alt kiiltiiriin olugsmasinin 6nlenmesi
amaclanmigtir!”.

Ayrica Siber Su¢ Sozlesmesi’nin 9. maddesinin 3. fikrasinda ¢ocuk pornografisi acisindan 18 yagin altindaki tiim kisilerin
resit olmayan terimi icerisinde degerlendirildigi ama bu konuda imzalayan iilkelerin 16’dan daha kiiciik olmamak sartiyla daha
diisiik bir yas sinirin1 talep edebilecegi belirtilmistir. Her ne kadar s6z konusu diizenleme ¢ocuklarin korunmasi agisindan yag
olarak simirh bir diizenleme getirse de direktifler'® de g6z oniine alindiginda 18 yaginin altindaki ¢ocuklarin istisnasiz bir sekilde
korundugu goziikmektedir'®.

Sonug olarak ¢ocuk pornografisinin iiretiminde ve dagitiminda baslica bir ara¢ olarak internetin kullanilmasinin yayginlagmasi bu
konunun 6nemini arttirmig ve konuya iligkin uluslararas1 mahiyette genel bir diizenlemenin ihtiyacim gostermistir. Nitekim internet
tizerinden bu gekilde kolaylasan iletimlerin ¢cocuklara kars1 cinsel suclarin islenmesini kolaylastirdig1 ve bazi durumlarda tegvik
ettigi dahi ileri siiriilmektedir?’. Bu nedenle de konuya iliskin olarak Siber Su¢ Sozlesmesi’nde ayrintili bir diizenleme yapilmus ve
cocuk pornografisinin iiretiminden bulundurulmasina kadar zincirin tiim halkalar1 S6zlesme uyarinca cocuk pornografisi altinda
diizenlenmistir>'. Bu kapsamli diizenlemede ayrica sadece yasal olarak cocuk olanlar degil cocuk gériiniimiindeki kisiler, ¢izgi
filmler de (gercek veya kurgusal) cocuk pornografisi altinda degerlendirilmistir. Cilinkii ¢ocuklar dis goriiniisten bagimsiz olarak
korunmalidirlar®?. Ayrica buna ek olarak maddede her ne kadar cinsel icerikli davranista bulunmasi dense de burada cocuk
pornografisinden s6z edilmesi icin s6z konusu goriintiilerin cocuklarin cinsel istismari sonucunda elde edilmis olmasi sart da
degildir?®. Nitekim her ikisi ayr1 birer suc olarak diizenlenmis olup birinin olusmas1 digerine bagl degildir.

2. Cocuk Haklar: Sozlesmesi

Cocuk haklarini diizenleyen en temel s6zlesmelerden biri olan ve ¢ocuklarin “Magna Cartas1” olarak tanimlanan®* 20 Kasim
1989 tarihinde kabul edilerek 2 Eyliil 1990 yilinda yiiriirliige giren BM Cocuk Haklar1 S6zlesmesi’nde® ¢ocuk haklar1 ¢ok yonlii
boyutlart ile ele alinmustir. S6zlesme’nin 34. maddesinde cocuklarin, herhangi bir cinsel faaliyete zorlanmalarinin, fahiselige
stiriiklenmelerinin veya pornografik nitelikteki gosterilerde ve malzemede kullanilarak somiiriilmesinin énlenmesi i¢in ulusal
diizeyde yasal tedbirlerin alinmasi devletlerden talep edilmektedir. Cocuk pornografisine s6z konusu Sozlesme’de sadece cinsel
somiirii ve suistimale kars1 taraf devletlerin giivence vermesini 6ngdren 34. maddede yer verilmistir. Buna ek olarak cocuk
pornografisi ayr1 bir maddede diizenlenmemistir. Ayrica Sozlesme’de internet aracilifiyla ¢cocuk pornografisiyle miicadeleye
yonelik diizenlemeler, o dénem internet yeni gelismekte oldugundan yer almamaktadir®®. Bu nedenle eksikliklerin giderilmesi
amaciyla Cocuk Haklaria Dair Sézlesmeye Ek Cocuk Satis1, Cocuk Fahiseligi ve Cocuk Pornografisi ile lgili Ihtiyari Protokol®’
kabul edilmigtir.

S6z konusu Protokol de icerisinde cocuk pornografisine iligkin bir tanim barindirdigindan 6nemli bir yere sahiptir. Protokol’iin
2-c. maddesinde yer alan tanim uyarinca ¢ocuk pornografisi; “cocugun gercekte veya taklit suretiyle bariz cinsel faaliyetlerde
bulunur gekilde herhangi bir yolla teshir edilmesi veya cocugun cinsel bolgelerinin agirliklt olarak cinsel amag giiden bir sekilde
gosterilmesi anlamina gelir.”®” Verilen tanimda da gercek cocuklarin ve taklit edilmek suretiyle cocuklarin cinsel faaliyetlerde
bulunur sekilde gosterilmesi ¢ocuk pornografisi kapsaminda degerlendirilmigtir. Burada yer alan “gercekte veya taklit suretiyle

16" Baier (n 10) 43.

Explanatory Report to the Convention on Cybercrime, parg. 102; Sokullu-Akinci (n 10) 33.

18 13.12.2011 tarih 2011/95/EU sayili Direktif madde 2/k icin bkz. <https:/eur-lex.europa.cu/legal- content/EN/TXT/?uri=celex%3A32011L0095> Erisim Tarihi 19 Haziran 22.
Ulrich Sieber, internetteki Suglar ve Sugun Internette Takibi (Yener Unver ed, Yener Unver, Mustafa Temmuz Oglakcioglu trs, Seckin Yayincilik 2014) 81.

Sokullu-Akinet (n 10) 31. Cocuk pornografisinin de cinsel suglar kapsaminda temas gerektirmeyen bir sug olduguna iliskin olarak bkz. Franke ve Graf (n 1) 88.

21 gokullu-Akinct (n 10) 32; Diilger (n 9) 1493.

2 Tatjana Hornle, ‘StGB § 184b’ in Miinchener Kommentar zum StGB (Band 3, 4. bs., C.H. Beck 2021) p. 12.

2 Ozbek (n2) 118.

24 Sokullu-Akinet (n 10) 3.

% Tiirkiye tarafindan 14.10.1990 tarihinde imzalanan Sézlesme, Bakanlar Kurulu’nun 23 Aralik 1994 tarih ve 94/6423 sayili kararinin 27.01.95 tarih ve 22184 sayili Resmi Gazete’de
yayimlanmast ile yiiriirlige girmistir.

26 pinar Menmis Kartal, Tiirk Ceza Hukuku’nda Cocuklarin Cinsel Istismar1 (Der Yayinlar1 2014) 71.

2 Tiirkiye Protokolii 9 Mayis 2002’de onaylamis ve onaylayan Kanun 14 Mayis 2002’de Resmi Gazete’de yayimlanmisgtir.

28 Protokol’iin  tamamunin  gevirisi igin bkz. <https://www.tbmm.gov.tr/kanunlar/k4755.html>  Erisim  Tarihi 15 Haziran 2022. ingilizce metni igin bkz
.<https://www.ohchr.org/Documents/ProfessionalInterest/crc-sale.pdf> Erigim Tarihi 15 Haziran 2022.
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(simulated)” ibaresi her ne kadar ¢ocuk goriintiisiine haiz bir yetiskini kapsasa da ¢ocugun cinsel igerikli eyleme katilimini
betimleyen gercek¢i goriintiileri kapsayip kapsamadigi s6z konusu ibareden tam olarak ¢ikarilamamaktadir. Bu nedenle burada
s0z konusu Protokol’iin ¢evrilmesinde taklit suretiyle ibaresinden ¢ok temsili bir sekilde/benzestirerek ibaresinin kullanilmasi
Protokol’lin kapsaminin belirtilmesi acisindan daha uygun bir nitelikte olacaktir. Ciinkii burada kast edilmek istenen gercek gibi
goriinen ama aslinda gercek olmayan bir seyin gerceklestirilmesi veya yapilmasidir®®.

Ayrica burada diger tanimlarda yer almayan bir ibare olarak cocugun cinsel bolgelerinin agirlikli olarak cinsel amag giiden
bir sekilde gosterilmesi ifadesi dikkat cekmektedir. Boylelikle bazi durumlarda ¢ocugun cinsel uzuvlarinin c¢ekilmesi her ne
kadar cinsel bir amag giitmese de cocuk pornografisi altinda degerlendirilebilecektir. Bu nedenle s6z konusu tanimlamanin diger
tanimlamalara kiyasen daha genis mahiyette oldugu goziikmektedir. Ayrica Protokol’iin 3. maddesinin 1. fikrasinin ¢ bendi uyarinca
cocuk pornografisinin belirtilen amaglar i¢in iiretimi, dagitimi, yayilmasi, ithali, ihraci, sunumu, satis1 veya bulundurulmasinin
cezalandirilmasinin taraf devletlerce garanti edilmesi ongoriilmiistiir. Nitekim Protokol kapsaminda taraf devletlerden bu fiilleri
vahametini dikkate alan, uygun cezalarla cezalandirilan diizenlemeleri yapmas: beklenmektedir (madde 3/3).

3. Kotii Sartlardaki Cocuk Isciliginin Yasaklanmasi ve Ortadan Kaldirilmasma fliskin Acil Eylem Sozlesmesi

Cocuk pornografisinin yasaklandigi diger bir sézlesme de Uluslararas1 Calisma Orgiitii’ niin temel haklara iligkin 8 s6zlesmesin-
den biri olan 17 Haziran 1999 tarihinde kabul ettigi 182 No’lu Kétii Sartlardaki Cocuk Is¢iliginin Yasaklanmasi ve Ortadan Kaldiril-
masina Iliskin Acil Eylem Sozlesmesi’*’dir (C182 - Worst Forms of Child Labour Convention, (No. 182)). Sézlesme Tiirkiye
tarafindan 4623 sayili Kanun ile 25 Ocak 2001°de onaylamig ve 3 Subat 2001°de Resmi Gazete’de yayimlanmisgtir. S6zlesme’de
her ne kadar cocuk pornografisine iligkin bir tamim yer almamaktaysa da Sézlesme nin 3. maddesinde cocuk pornografisi “en
kotii bigimlerdeki ¢ocuk is¢iligi” olarak degerlendirilmigtir. Nitekim s6z konusu belirleme oldukga yerindedir ¢iinkii giiniimiizde
cocuk koleligi/isciligi; ocuklarin ticareti, cocuk fahiseligi ve cocuk pornografisi haline biiriinmiistiir*'. Sozlesme nin 3. maddesi
uyarinca pornografik yayinlarin iiretiminde veya pornografik gosterilerde kullanilmasi, bu yayinlar i¢in ¢ocugun tedarik edilmesi
veya bir ¢ocuga bunun teklif edilmesi halleri en kotii bigimlerdeki ¢ocuk is¢iligi olarak degerlendirilmistir. Maddede yer alan
bu fiiller her ne kadar diger diizenlemelerdeki kadar kapsamli olmasa da ¢cocuk pornografisine iligkin diizenlemelerin bir¢ok
alanda yer almasi agisindan dnem arz etmektedir. Nitekim belirtildigi lizere ¢cocuk pornografisinin bir¢ok boyutu oldugundan bu
sozlesmede de ¢ocuk pornografisinin ¢ocuk isciligi boyutu vurgulanmig olmaktadir.

4. Avrupa Birligi Cocuklarin Cinsel Somiiriisii ve Cocuk Pornografisi ile Miicadele Hakkinda 22.12.2003 Tarihli ve
2004/68/JHA Sayih Cerceve Karari

Avrupa Birligi Konseyi’nin ¢erceve karar1 genel olarak cocuklarin cinsel istismari ve cocuk pornografisi ile miicadele agisindan
biiytik bir 6nem tagimaktadir. Belgede anilan ilk 6nemli husus, cer¢eve kararda kullanilan tanimlarin zorunlu olarak yapilmasina
iliskindir®?. 1lk olarak burada ¢ocuk tamiminin 18 yagindan kiiciik herkesi kapsadigi vurgulanmistir. Buna ek olarak ¢ocuk
pornografisine iligkin kavramsal aciklama da yer almaktadir. Bu tamim uyarinca ¢ocuk pornografisi; “cinsel organlarin veya
cocugun kasik bolgesinin sehvet duygusu uyandiracak sekilde gosterimini iceren cinsel igerikli bir davranig ile baglantili olan veya
cinsel icerikli bir davranisa katilan gercek bir cocugu veya cinsel icerikli bir davranis ile baglantili olan veya cinsel icerikli bir
davranisa katilan ¢ocuk goriiniimiinde olan gercek bir kisiyi veya gercekte olmayan bir ¢cocugu gercekci goriintiilerle resmeden
veya acikca betimleyen pornografik materyaller” olarak tanimlanmaktadir3.

Tanimda da agikca belirtildigi {izere burada goriiniiste cocuk pornografisi olarak adlandirilan ve yetiskin oldugu halde ¢ocuk
gibi goriinen kisiler de ¢cocuk pornografisi altinda degerlendirilmistir. Gorseldeki kisinin ¢ocuk olup olmadiginin tespiti her zaman
kolay olamayabilmektedir. Nitekim bu durum yetigkin fakat ¢ocuksu bir goriiniime sahip olan kisiler acisindan da gegerlidir. Bu
durumda sadece salt yas tespitinin temel alinmasi cocuklarin korunmast agisindan yeterli goriilmemelidir. Her ne kadar yas1 18°den
biiyiik bir yetiskin s6z konusu da olsa goriiniimii cocuk gibi ise yine cocuk pornografisine iligkin korumalar uygulanmalidir. Fakat
burada 6rnegin magdurun kimlik veya yas tespitinin yapilamadig1 veya yetiskin fakat ¢cocuk goriiniimiinde olmanin tespiti nasil
yapilacaktir? Bu dogrultuda yetigkin bir bireyin cocuksu goriiniimiiniin belirlenmesinde objektif/nesnel bir gdzlemci tarafindan
yapilacak bir tespitin temel alinmasi 6nerilmektedir. Boylelikle objektif gézlemci nezdinde ¢ocuk goriiniimiine sahip olma ¢ocuk
pornografi olarak degerlendirme igin yeterli olacaktir. Tereddiit edilen durumlarda ise Ornegin agikca fark edilecek sekilde

2 <https://dictionary.cambridge.org/dictionary/english/simulate> Erigim Tarihi 15 Haziran 2022.

30 Sozlesme’nin Tiirk¢e ¢evirisi igin bkz. <https://wwwS5.tbmm.gov.tr/sirasayi/donem21/yil01/ss457m.htm> Erigim Tarihi 19 Haziran 2022. Sozlesme’nin orijinal hali icin bkz.
<http://www.ilo.org/dyn/normlex/en/fp=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C182> Erisim Tarihi 19 Haziran 2022.

31 Sokullu-Akiner (n 10) 36.

32 Leo Stilo, ‘Cocuk Pornografisine Kars1 Avrupa Birliginin Miidahalesi: 22 Aralik 2003 Tarihli 2004/68 GAI Konseyin Cerceve Karart Hakkinda Bir Yorum’ (Vesile Sonay Evik tr) in
Yener Unver (Ed), Karsilastirmali Giincel Ceza Hukuku Serisi-4, Cocuklar ve Sug- Ceza (Seckin Yaymcilik, 2005) 471.

33 Council Framework Decision 2004/68/THA of 22 December 2003 on Combating The Sexual Exploitation of Children and Child Pornography, Metin icin bkz. <https:/eur-
lex.europa.eu/legal- content/EN/TXT/HTML/?uri=CELEX:32004F0068&from=en> Erigim Tarihi 25 Haziran 2022.
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bir ¢ocuk odasinin bulundugu bir ortam gibi agik etkenlerin ¢ocuk pornografisi kapsaminda degerlendirilmede etkili olacagi
belirtilmektedir*.

Ayrica gerceve karar, cocuk pornografisini daha da genisleterek aslinda gercekte var olmayan bir cocugun pornografik materyaller
icerisinde yer almasini da tanim igerisinde degerlendirmistir. Nitekim ¢cocuk pornografisinin bu sekilde gerceklestirilmesi hali de
doktrinde sanal cocuk pornografisi olarak belirtilmektedir®>. S6z konusu cergeve karar diger diizenlemelerde de oldugu iizere ¢ocuk
pornografisini kapsamli bir sekilde diizenlemis ve cocuk pornografisini cinsel icerikli davranis ile birlikte degerlendirmistir. Fakat
burada farkli olarak ¢ocuk pornografisi icin cocuklarin cinsel organlarinin veya kasik bolgelerinin sehvet duygusu uyandiracak
bir sekilde gosterilmesi gerektigi belirtilmigtir. Bu sekilde bir ibare cocuklarin cinsel organlarinin veya kasiklarinin goziikmedigi
durumlar1 kapsam dig1 birakacagindan cocuk pornografisine iligkin genel tanimi oldukca daraltmaktadir. Fakat burada s6z konusu
ibarenin esasinda ornekleyici bir mahiyette oldugu ve burada kanun koyucu tarafindan bilincli olarak 6nceki pornografik materyal

tanimu igerisine giren pornografik materyale basit bir rnek verilmek istendigi ileri siiriilmiigtiir®.

Ayrica cerceve karar cocuk pornografisini olugturan hareketler acisindan kapsamli bir belirleme yaparak tanimlanan pornografik
materyallerin iiretimi, dagitimi, yayimu, iletimi, temin ve tedarik edilmesi, sunulmasi, bulundurulmasi, tedarik edinilmesi hareket-
lerinin ve bu hareketlere azmettirme, yardim, yataklik ve tesebbiis hallerinin cezalandirilabilir kilinmasi gerektigini ongdrmiistiir.

5. Avrupa Parlamentosu ve Konseyi’nin Cocuklarm Cinsel istismar, Cinsel Somiiriisii ve Cocuk Pornografisiyle

Miicadele ile ilgili 13 Arahk 2011 tarih ve 2011/93/EU sayih Direktifi

Avrupa Parlamentosu ve Konseyi’'nin Cocuklarin Cinsel Istismari, Cinsel Somiiriisii ve Cocuk Pornografisiyle Miicadele ile
flgili 13 Aralik 2011 tarih ve 2011/93/EU sayili Direktifi cocuk pornografisi tanimina ve bu kapsamda degerlendirilen fiillere
iliskin asagida ayrintili ele alinacak olan Lanzarote Sozlesmesi’ni gelistirmis ve giincellemistir’’. Bu nedenle bu benzer kisimlarla
ilgili ayrintili agiklamalara tekrara diismemek adina alt baslik altinda yer verilecektir.

2009 Stockholm programinda cocuk pornografisi ve internet suglarina iligkin onlemlere ve galigmalara oncelik verilmis ve
bu kapsamda eylem planinda ii¢ 6nlem belirtilmistir. Bunlardan ilki ¢ocuk pornografisi ile miicadeleye iliskin bir direktif,
digerleri de internet {izerinden ¢ocuk pornografisinin yayilmasi ile baglantili para transfer siire¢lerinin énlenmesini amaglayan
kamusal veya ozel sirketlerin tesviki ve daha giivenli internet ortaminin saglanmasi i¢in 6nlemlerin tesvikidir®®. Bu dogrultuda
cikan 2004/68/JHA sayili Cerceve Karar’nin yerine gecen Avrupa Parlamentosu ve Konseyi’nin ¢ocuklarin cinsel istismari ve
cinsel sOmiiriisiiyle cocuk pornografisine kars1 miicadeleyle ilgili 13 Aralik 2011 tarih ve 2011/93/EU sayili Direktif’i de ¢cocuk
pornografisinin tanimlanmasina iligkin temel belge olup eksikliklerin tamamlanmasi agisindan biiyiik bir Gnem arz etmektedir®.
Diger belgelerdeki gibi burada da temel argiiman yeni teknolojiler ve 6zellikle internetin kullanimu ile birlikte cocuklarin cinsel
istismarini doguran ¢ocuk pornografisinin artmasi ve yayginlagmasidir.

Direktif kapsaminda diger diizenlemelerdeki gibi 18 yasin altindakiler cocuk kabul edilmekle birlikte ¢ocuk pornografisi 4 alt
baglik altinda ele alinmistir: (1) Bir cocugun gercek veya temsili/benzestirilmis (simulated) sekilde cinsel igerikli bir davranig
ile baglantili olarak tasvir eden herhangi bir materyal veya (2) bir ¢cocugun cinsel organinin esas itibariyle ve oncelikle cinsel
bir amagla ve herhangi bir sekilde tasvir edilmesi/gosterilmesi; (3) cocuk gibi goriinen birinin gercek veya temsili/benzestirilmig
(simulated) sekilde cinsel icerikli bir davranis ile baglantili olarak veya cinsel organinin esas itibariyle ve dncelikle cinsel bir amacla
ve herhangi bir sekilde gosteren herhangi bir materyal; (4) cinsel amag¢ dogrultusunda cinsel igerikli bir davranig ile baglantili
olarak bir cocugun veya ¢ocugun cinsel organinin gercekei goriintiileri cocuk pornografisi kapsaminda degerlendirilmektedir.

Ozetle bir cocugun veya cocuk gibi goriinen birinin gercek veya temsili/benzestirilmis (simulated) sekilde cinsel icerikli bir
davranig ile baglantili olarak veya cinsel bir amagla cinsel organin tasviri ¢cocuk pornografisi kapsaminda kalmaktadir. Bu kapsamda
diger diizenlemelerdeki gibi sadece ¢ocuklar degil, cocuk goriiniimiinde veya bu goriiniime biirlinmiis yetiskinlerin bulunmasi
halinde de cezalandirma gerekecektir.

Ayrica Direktif kapsaminda cocuklarin cinsel istismara kargi korunmasi temel alindigindan ¢cocuklarin fiziksel temas igermeyen
fiillere karg1 da korundugu goriilmektedir. Bu amag¢ dogrultusunda ¢ocuklarin cinsel faaliyetlere ve pornografik iceriklere tanik
olmalarina iligkin diizenlemelere de yer verilmistir.

Devletler bu kapsamda kalan iiriinlerin iiretilmesi, edinilmesi, bulundurulmasi, erigsim saglanmasi, dagitimi, yayimai, iletimi,
teklif edilmesi, sunulmasi, temin ve tedarik edilmesi, ulasilabilir hale getirilmesi ve bilgi ve iletisim teknoloji kullanarak ¢ocuk

34 Fakat ornegin fiziksel olgunlugu ile yetigkin oldugu acik¢a belli olan biri s6z konusu oldugunda, cocuk kiyafeti veya oyuncak gibi aksesuarlar bulunmasinin tek bagina g¢ocuk
pornografisi kapsaminda degerlendirilmek i¢in yeterli olmadig1 yoniinde bkz. MiiKoStGB/Hérnle (n 22) p. 13.

35 Stilo (n 32) 472.

36 Stilo (n 32) 472.

37 International Centre for Missing and Exploited Children, Online Grooming of Children for Sexual Purposes: Model Legislation & Global Review (1. Edition, 2017) 24.

38 Marco Gercke, ‘Die EU Richtlinie zur Bekéimpfung von Kinderpornographie’ [2012] (8) Computer und Recht 521.

39 Tam metin igin bkz. < https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0J:L:2011:335:TOC>.
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pornografisine bilerek erigsmeyi cezalandirmak iizere gerekli 6nlemleri almakla miikelleftir. Cezalandirilmasi gereken hareketlere
bakildiginda 2004/68/THA Sayili Cerceve Karari’nda belirtilenlerin aynen sayildiklar1 goriilmektedir*®. Fakat bunlara bilgi ve
iletisim teknoloji kullanarak ¢ocuk pornografisine bilerek erismek de eklenmistir*!. Bu ekleme ile kalic1 depolamayla iligkili
olmayan videolarmn goriintiilendikten sonra kayboldugu (Streaming Video) tiiketici faaliyetleri de kapsam altina almmustir*?.
Boylelikle internet ve teknolojinin gelisimi ile dogru orantili olarak su¢ olusturan hareketlerin de revizesi ve cagin gereksinimlerine

uyarlama saglanmaya caligilmustir.

6. Avrupa Konseyi “Cocuklarin Cinsel Somiirii ve Istismara Karsi Korunmasi Sozlesmesi” Lanzarote Sozlesmesi

Cocuk pornografisi acisindan diger onemli bir diizenleme ise Avrupa Konseyi’'nin 25.10.2007 tarihinde imzaya agilan ve
01.07.2010 tarihinde yiiriirliige giren ve Lanzarote Sézlesmesi olarak da anilan “Cocuklarin Cinsel Sémiirii ve Istismara Kargi
Korunmasi S6zlesmesi’dir (Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual
Abuse). Sz konusu Sozlesme Tiirkiye tarafindan da 07.12.2011 tarihinde onaylanmis 01.04.2012 tarihinde yiiriirliige girmistir*>.
Ayrica bu sozlesme ¢cocuklara karsi islenen cinsel su¢larin 6nlenmesi ve cocuk magdurlarin korunmasi agisindan da oldukg¢a 6nemli
bir yere sahiptir. Nitekim Sozlesme’nin girig boliimiinde ¢ocuklarin 6zellikle cocuk pornografisi ve fuhug yoluyla cinsel suiisti-
mallerinin ve cocuklarin her tiirlii cinsel istismarlarinin ¢ocuklarin gerek saglig1 gerekse de gelisimleri lizerinde 6nemli seviyede
bir zarara sebebiyet verdigi belirtilmistir. Ayrica ¢cocuklara yonelik cinsel istismarlarda genellikle bunlart gerceklestiren kisilerin
biligim sistemlerine iligkin teknolojileri daha ¢ok kullanmaya basladig1 ve bu durumun da ¢ocuklarin cinsel istismarinin korkung
bir seviyede artmasina sebebiyet verdigi ve bu nedenle de S6zlesme ile asil olarak ¢ocuklarin cinsel istismarinin dnlenmesinin
amaclandig1 vurgulanmistir**. Ayrica Soézlesme ile ¢ocuklar icin telefon ve internet yardim hatlarmin kurulmasi ve cocuklarin
cinsel istismarinin ve taciz siiphelilerinin ihbar edilmesi hususunda kisilerin tesvik edilmesine iliskin konular da diizenlenmistir®.

[lk olarak Sozlesme’de yer alan gocuk pornografisi tanimina deginilirse 20. maddenin 2. fikrasi1 uyarinca “bir ¢cocugun gercek
veya temsili/benzestirilmis (simulated*®) bir sekilde bir cinsel davrams ile baglantili olarak girsel olarak tasvir eden veya
bir ¢ocugun cinsel orgamimin esas itibariyle cinsel bir amagla tasvir eden/gosteren”. her tiirlii materyal ¢ocuk pornografisi
olarak degerlendirilmektedir. S6z konusu tanim incelendiginde burada da diger kaynaklarda oldugu iizere cinsel igerikli bir
davranis aranmig olmakla beraber buna alternatif olarak cocugun cinsel organlarinin tasvir edilmesi/gosterilmesi de belirli amaclar
dogrultusunda gerceklestiginde cocuk pornografisine iligkin bir materyal olarak adlandirilmasina sebebiyet verecektir. Nitekim
Sozlesme’nin amact goéz 6niinde bulunduruldugunda bu sekilde genis bir agiklamanin yapilmasi amaciyla bagdagmaktadir.

Ayrica 20. maddenin birinci fikrasinda ¢ocuk pornografisine iligkin suglar sayilmig ve taraf devletlerin su¢ olarak sayilan bu
davraniglari kendi iilkelerinde sug olarak diizenlemeleri i¢in gerekli yasal tedbirleri almalar1 gerektigi belirtilmistir. Su¢ olugturan
fiiller diger uluslararasi diizenlemelerde oldugu gibi genis bir sekilde diizenlenmis ve maddede fiiller su sekilde sayilmuistir:
cocuk pornografisi liretmek, cocuk pornografisi sunmak veya temin etmek, cocuk pornografisini dagitmak veya iletmek, kendisi
veya bagkasi icin cocuk pornografisi temin ve tedarik etmek, ¢cocuk pornografisi bulundurmak, bilgi ve iletisim teknolojilerinden
yararlanarak kasith olarak ¢ocuk pornografisine erisim saglamak ve temin etmek. Nitekim sayilan fiiller goriildiigii lizere gayet
kapsaml1 olmakla birlikte burada diger diizenlemelere ek olarak bilgi ve iletisim teknolojileri vasitasiyla cocuk pornografisine
erisim de cezalandirilmaktadir. Ayrica Sozlesme’de temsili/benzestirilmis bir cocugun veya gercekte var olmayan bir cocugun
gercekei tasvirini taraf devletler kismen veya tamamen kapsam dig1 tutabilirler. Bu istisna hiikmii Sozlesme’nin amaci ile pek
de uyum icerisinde degildir. Nitekim istisna tutulan bu tip hallerde her ne kadar gercekten bir cocuk dogrudan magdur olmasa
da daha Once belirtildigi iizere bu tip haller hem ¢ocuklarin bu davraniglar1 siradanlagtirmasina hem de cocuk istismarinin
tegvikine yol agmaktadir. Ayrica maddede belirtilen diger istisnalardan bir digeri de bilgi ve iletisim teknolojileri vasitasiyla cocuk
pornografisine erigimin cezalandirilmasinin (S6zlesme md. 20/1-f) taraf devletlerce sakli tutulabilecegidir. Diger bir istisna hali
de Sozlesme’de (Sozlesme md. 20/3) taraf devletlerin takdirine birakilan yas sinirina ulagmig ¢ocuklara ait pornografik {iiriinlerin
onlarin rizastyla ve yalnizca kendi 6zel kullanimlari i¢in iiretilip muhafaza edilmesi halidir. Son istisna hiikmiindeki yag sinir1 ile
cinsel istismara iligkin olarak devletlerin belirleyecekleri yas sinir1 (S6zlesme md. 18/2) kast edilmektedir. Bu kapsamda cinsel
istismarin bulunmadiginin kabul edildigi bir agamada pornografik materyallerin de istisna kapsaminda degerlendirilmesi tutarl
kabul edilebilmektedir. Fakat diger istisna hiikiimleri acisindan aynisini sdylemek pek miimkiin olamayacaktir. S6zlesme’nin temel
amaglarindan birinin de ¢ocuklarin cinsel istismarinin 6nlenmesi oldugu gz 6niinde bulunduruldugunda bu istisna hiikiimlerinin
Sozlesme’nin amact ile gelistigi sdylenebilecektir.

40 Gercke (n 38) 523.

41 Lanzarote Sozlesmesi’nde de ayni ekleme ile ilgili bilgiler i¢in “Avrupa Konseyi “Cocuklarin Cinsel Somiirii ve Istismara Karsi Korunmasi Sozlesmesi” Lanzarote Sozlesmesi”
bagligina bakiniz.

42" Gercke (n 38) 523.

Imzalayan devletler ve yiiriirliige giris tarihleri igin bkz <https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/201/signatures> Erisim Tarihi 26 Haziran 2022.

44 Sozlesme metni i¢in bkz. <https://rm.coe.int/1680084822> Erigim Tarihi 20 Haziran 2022.

4 Ahmet Cubukgu, ‘Internet Diizenlemeleri’ in Hiiseyin Cakir, Mehmet Serkan Kili¢ (eds), Giincel Tehdit: Siber Suglar (Segkin Yayincilik 2014) 74.

Kavrama iliskin tartigmalar i¢in Cocuk Haklart S6zlesmesi bagligina bakiniz.
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Nitekim bu diizenlemeye ek olarak Avrupa Konseyi’'nin tavsiye kararlarinda da ¢cocuklarin ¢evrimigi ortamlarda korunmasina
iligkin olarak giivenli bolgeler olusturulmasi, sivil toplum ve 6zel sektoriin igbirligi yapmasi ve internette yasa uygun bir sekilde
derecelendirmelerin ayarlanmasina yonelik tavsiyeler de sunulmustur®’.

7. Degerlendirme

Uluslararasi diizenlemeler 1s181inda yapilan tanimlamalardan ortak bir tarif ¢ikartilirsa ¢ocuk pornografisi; “cocuklara ait cinsel
davraniglarin gorsel olarak tasvir edildigi materyaller” olarak 6zetlenebilir.

Siber Su¢ Sozlesmesi ile s6z konusu Protokol’de (Cocuk Haklarina Dair S6zlesmeye Ek Cocuk Satisi, Cocuk Fahigeligi ve
Cocuk Pornografisi ile Tlgili ihtiyari Protokol) yer alan tanimlar karsilastirildiginda ilk olarak her ikisinin de cocugun cinsel
icerikli hareketlere katiliminin tanim icerisinde yer aldig1 goziikkmektedir. Fakat Protokol buna ek olarak ¢ocuk pornografisinin
tanimlanmasinda ¢ocugun cinsel uzuvlarinin, agirlikli olarak cinsel amag giiden bir sekilde gosterilmesi ibaresine de yer vermistir.
Boylelikle baz1 durumlarda ¢ocugun cinsel uzuvlarinin ¢ekilmesi her ne kadar cinsel bir amag giitmese bile ¢ocuk pornografisi
altinda degerlendirilebilecektir. Ornegin bir cocugun ailesi tarafindan cekilen ¢iplak fotograflarnin bu amacla kullanilmas: hali
de bu diizenleme ile korunabilecektir. Bu nedenle diizenlemenin Siber Su¢ Sozlesmesi’nden daha genis bir mahiyette oldugu
goriilmektedir.

Ayrica uluslararasi diizenlemelerde goriildiigii iizere hepsinde gercek cocuklarin ve temsili/benzestirilmis (simulated) ¢ocuklarin
cinsel bir davranis icerisinde gosterilmesi aranmaktadir. Boylelikle “Look- Alikes*®” olarak da adlandirilan her ne kadar kisi resit
veya kanunda 6ngoriilen yasin lizerinde de olsa bu yag sinirinin altindaymis izlenimi veriyorsa bu kisinin cinsel i¢erikli davraniglara
katilimim iceren goriintiiler ve gercekte var olmayan bir cocugun gercekci bir sekilde cinsel icerikli davranig icerisinde betim-
lenmesi de biitiin diizenlemelerde ¢ocuk pornografisi kapsaminda korunmaktadir. Her ne kadar bazi diizenlemelerde istisnalarin
yapilmasi ongoriilmiigse de bu sekilde ii¢ olasilig1 igerisinde barindiran tanimlamalarin yapilmasi olduk¢a yerinde olmustur.
Ciinkii teknolojinin geligsmesiyle birlikte artik giiniimiizde fotograflar iizerinde oynanabilmekte ve boylelikle aslinda cinsel icerikli
olmayan gériintiiler cinsel icerikli olabilmektedir. Ornegin bir ¢ocugun fotografinin cinsel icerikli ve ciplak hale getirilmesi veya
yetigkin bir bireye ait miistehcen bir fotografa cocugun suratinin monte edilmesi gibi. Ayrica mesela sanal cocuk pornografisinde bir
cocuga bile ihtiya¢c duyulmamaktadir. Nitekim “cocuksuz ¢ocuk pornografisi” olarak da isimlendirilen sanal cocuk pornografisinin
her ne kadar yasal olmas1 gerektigi ileri siiriilmiis olsa da burada hem giiniimiizdeki teknolojinin aldig1 boyut géz oniinde bulun-
duruldugunda sanal ile gercek goriintiiler arasindaki ayrimin yapilmasi ¢ok giic oldugundan hem de bu goriintiilerin ¢ocuklara
yonelik cinsel istismar1 tegvik edici nitelikte oldugundan ve bu goriintiilerin ¢ocuklar agisindan goriintiilerde yer alan eylemleri
siradanlastirdigindan bu goriintiilerin sanal ya da gercek olmasi agisindan herhangi bir fark bulunmamaktadir*®. Bu nedenle de bu
tarzdaki goriintiiler de ¢cocuk pornografisinin yasaklanmasinin temel amaglarini tagimaktadir. Ayrica pornografik bir materyalin
tiretiminde dogrudan ¢ocugun kullanilmamas: fakat sonradan ¢ocugun yiiziiniin pornografik materyale dahil edilmesi halinde
de her ne kadar dogrudan zorlanan bir ¢cocuk bulunmasa da izinsiz goriintiilerinin kullanilmasi ile istismar edilen bir ¢ocugun
bulundugu da agikardir. Sanal ¢cocuk pornografisinin yasal olmasina iligkin goriisler genellikle burada gercekte bir cocugun
kullanilmamasindan dolayisiyla da bir cocugun istismar edilmediginden dogmaktadir’®. Fakat belirtildigi iizere her ne kadar
bu materyallerin iiretiminde gercek bir cocuk kullanilmamis da olsa bu tip goriintiiler ¢ocuklara yonelik istismari tesvik edip
talebi arttirmakta ve ¢ocuklar agisindan istismari siradanlastirmaktadir®!. Tiim bu nedenlerle sanal ve gergek goriintiilerin gocuk
pornografisi kapsaminda degerlendirilmesi oldukca yerindedir.

Ayrica konuya iliskin olarak uygulamadan bir 6rnek verilirse; Ashcroft v Free Speech Coalition Davasi’nda®® gercek cocuk-
larin katilimi olmadan iiretilen tasvirleri, sanal cocuk pornografisini yasaklayan diizenlemenin Anayasa Ek Madde 1’e yani ifade
ozgiirligiine aykir1 oldugu ileri siiriilmiistiir. Bu baglamda davali taraf s6z konusu diizenlemenin “bir kiiciigii cinsel olarak a¢ik
davranisla iligkilendiren veya bu gekilde gosteren gorsel tasviri. .. veya bunu iceren materyal oldugu izlenimini ifade edecek bir
sekilde duyuran. . .7 kismindaki “gibi goriinmek” ve “izlenimi birakmak” ifadelerinin ¢ok genis ve belirsiz oldugunu iddia et-
migstir. Ayrica davada gergek ¢ocuklarin kullanildiklari iirtinlere iligkin yasaklamanin yapimina iligkin oldugu, fakat gercek olmayan
cocuklara iligkin getirilen yasaklamanin yapimdan cok icerige iliskin oldugu ve bu durumun da ifade 6zgiirliigii ile celistigi ileri
stiriilmiigtiir. Buna kars1 olarak sanal ¢ocuk pornografisi niteligindeki materyallerin pedofilileri kigkirtabilecegi ve bu durumun da

47 Tavsiye Kararlar igin bkz. Cubukgu (n 45) 73-74; Memis Kartal (n 26) 78.

48 Giorgia Rollo ve Frank Neuerbach, ‘Cocuk Pornografisi ve Internet- Karsilagtirmali Hukuk Cergevesinde Bir Bakis® (Ilker Tepe tr) in Yener Unver (ed), Karsilastirmali Giincel Ceza
Hukuku Serisi-4, Cocuklar ve Sug- Ceza (Segkin Yayincilik 2005) 656.

49 Cam (n 1) 69.

30 Cam (n 1) 69.

51 Rollo ve Neuerbach (n 48) 656.

52 Sz konusu davaya iligkin ayrintili agiklamalar icin bkz. ABD Kongre Arastirma Servisi (Congressional Research Service), ‘Miistehcenlik, Cocuk Pornografisi ve Ahlaka Aykarilik:
Kisa Arkaplan ve Mevcut Gelismeler’ (Tiirker Ertas tr) in Yener Unver (Ed), Internet Hukuku, Karsilagtirmali Giincel Ceza Hukuku Serisi 13, Jan C. Joerden’a Armagan, (Seckin
Yayncilik 2013) 363.

53 Selman Dursun, ‘Internetten Kaynaklanan Ceza Sorumlulugundaki Gelismeler’ [2003] (1-2) MHB, Prof. Dr. Giiloren Tekinalp’e Armagan, 261.
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cocuk istismarini arttiracagi ayrica teknolojinin gelismesiyle birlikte artik gercek cocuk kullanilip kullanilmadiginin anlagilmasinin
¢ok zor oldugu belirtilmistir. Mahkeme degerlendirmesi sonucunda bu hiikmiin ¢ok genis bir yasaklama getirdigi ve anayasaya
aykiri oldugundan ifade 6zgiirliigiiniin sinirladigina karar vermis ve yasaklamanin yer aldig1 boliim diizenlemeden cikarilmigtir™?,
S6z konusu dava sanal gocuk pornografisine iliskin olarak goriislerin netlestirilmesi agisindan da oldukca 6nemlidir>>.

Nitekim tiim fiillere bakildiginda aslinda ¢ocuk pornografisini olusturan fiiller iireticiden ya da son kullanan kisiden sug
olusturan materyali alip farkli bir kisiye satana kadarki tiim asamalar1 icinde barindiran ii¢ ana grup seklinde diizenlenmistir:
“liretme/imal etme, yayma, bulundurma’>°. Sonug olarak s6z konusu diizenlemelerde cocuklarin cinsel istismarinin dnlenmesi
amaclandigindan ¢ocuklarin cinsel olarak somiiriilmesine neden olan ¢ocuk pornografisine iliskin olarak hazirlik hareketlerinin de
dahil oldugu tiim hareketlerin cezalandirilabilir kilinmasi ve diizenlemelerde yer almasi oldukca yerindedir. Ciinkii burada her ne
kadar iiretilen ¢cocuk pornografisi materyali satiga arz edilmese, sadece bireysel kullanim i¢in iiretilse ve hatta izlenmese bile tek
basina pornografik bir iiriiniin iiretiminde ¢ocuklarin kullanilmas1 yasaklanmistir>’. Bu durum s6z konusu iiriinlerin iiretiminde
cocuklarin cinsel olarak somiiriilmesinden kaynaklanmaktadir. Gergekten de belirtilen diizenlemelerdeki tanimlara bakildiginda
sadece yetiskinlerin yer aldig1 cinsel igerikli iiriinler yasaklanmamaktadir. Bu tip iiriinlerde kullanilan ¢ocuklar ¢ogunlukla cinsel
icerikli bir hareket i¢cerisinde bulunduklarinin veya ne amagla bu hareketlerde bulunduklarinin farkinda olmamakta ve bu iiriinleri
tireten kisiler bu durumdan faydalanmaktadirlar. Bu nedenle cocuklar yetiskinlere nazaran daha fazla korumaya muhtaglardir ve
cocuklarin cinsel olarak istismarin1 doguracak nitelikteki davraniglarin niine gecilmelidir.

II. TURK HUKUKU CERCEVESINDE COCUK PORNOGRAFiSi KAVRAMI
A. MUSTEHCENLIK KAVRAMI

Tiirk Ceza Kanunu’'nda agik¢a g¢ocuk pornografisi kavramina yer verilmemekle birlikte cocuk pornografisine iligkin diizen-
leme Tiirk Ceza Kanunu’nun 226. maddesinin 3. fikrasinda miistehcenlik baglig1 altinda yer almaktadir. Nitekim doktrinde de s6z
konusu madde ile cezalandirilmak istenenin aslinda ¢ocuk pornografisi oldugu ileri siiriilmektedir>®. Boylelikle cocuk pornografisi
TCK kapsaminda miistehcenlik sugu baglaminda “topluma kars1 suclar” icerisinde “genel ahlaka kars1 suglar” altinda ele alin-
maktadir. Boylelikle miistehcenlige iliskin olan bu hiikiimle hem genel ahlak ve genel adaba aykir1 olan hem de ¢ocuklarin
psikolojik ve fiziksel biitiinliigiine zarar veren davraniglar su¢ olusturmaktadir. Fakat TCK’da ¢ocuk pornografisinin de icerisinde
degerlendirildigi miistehcenlik kavramina iliskin bir tanim veya acgiklama yer almamaktadir. Bu nedenle TCK’da yer alan ¢ocuk
pornografisi kavraminin ¢ercevesinin net bir sekilde belirlenebilmesi icin dncelikle miistehcenlik kavrami incelenmeli ve doktrin
ve ictihatlardan faydalanilmalidur.

[lk olarak kelimelerin kikenine bakilirsa miistehcen kelimesi Arapga olan “hiicnet” kelimesinden tiiremistir. Hiicnet kelimesinin
anlami ise “ay1p, noksan, kusur, bayagilik, soysuzluk®” olarak belirtilmektedir. Miistehcen kelimesinin kelime anlamu ise “is-
tihcan edilmis, acik sacik, edepsizce olan®®” olarak aciklanmaktadir. Edep kelimesi ise “iyi ahlak, incelik, terbiye” anlamlarina
gelmektedir. Aym1 zamanda miistehcen ile es anlamlarda kullamlan perde-bi-runane kelimesi ise “utanmazcasina, acik secik®'” an-
lamlarina gelmektedir. Nitekim miistehcen ile ahlak ve edep kavrami arasindaki yakinlik da tanimlarda acgik¢a goziikmektedir. Bu
baglantiya bir gosterge olarak da miistehcenlik sucunun genel ahlaka kars1 suclar altinda ele alinmasi gosterilmektedir®”. Nitekim
miistehcenlik sucu kanunda kisilere kars1 suglar altinda degil topluma karst suclar altinda diizenlenmistir®>. Bu diizenleme sekli

sucun toplumsal degerlerden biri olan genel ahlaka ve genel edebe aykirilik yoniinii gosterdigi de ileri siiriilmiistiir®*.

B. HUKUKI BOYUTUYLA MUSTEHCENLIK VE SINIRLARI
Yukarida verilen tanimlar miistehcenligin kelime anlamina yonelik tanimlar olup hukuki anlamda miistehcenligin ne oldugunun

belirlenmesi gerekmektedir.

Miistehcenlikle ilgili cezai diizenlemelere 765 sayili Kanun’da “genel adap” bashigi altinda “irza gecme”, “irza tasaddi”,
“sarkintilik” gibi suglarla birlikte diizenlenmisken 5237 sayili Kanun’da “genel ahlak™ baglig1 altinda “hayasizca hareketler”,

54 Dursun (n 53) 265.

55 ABD Kongre Arastirma Servisi (Congressional Research Service) (n 52) 364-365. Karar ile ilgili ayrintili bilgi i¢in bkz. Dursun (n 53) 260-266.

56 Rollo ve Neuerbach (n 48) 656.

5T YCGK, 14-603/66, 24.3.2015 <www.kazanci.com.tr> Erisim Tarihi 1 Temmuz 2022.

38 Osman Yasar, Hasan Tahsin Gokcan ve Mustafa Artug, Yorumlu- Uygulamali Tiirk Ceza Kanunu (2.bs., C.V, Adalet Yaymnevi 2014) 6777; Ozbek (n 2) 122.

59 Ferit Devellioglu, Osmanlica- Tiirkge Ansiklopedik Liigat, (1970) 463.

60" ibid 892.

o1 ibid 1029.

62 Ozbek (n 2) 16.

63 Almanya’da da eskiden “adaba kars: suglar” altinda diizenlenmis olmakla birlikte ilgili degisiklikten sonra “cinsel davramsi tayin hakkina karsi suclar” altinda yer verilmistir. Italyan
Ceza Kanunu’nda da “kisilere kargi suglar” altinda diizenlenmistir. Ayrintili bilgi igin bkz. Siiheyl Donay, ‘Ceza Hukukunda Miistehcenlik Kavrami® [1968] 1 (2) Istanbul Universitesi
Mukayeseli Hukuk Arastirmalari Dergisi, 134.

% Devrim Giingor, ‘Tiirk Ceza Hukukunda Cocuk Pornografisi’ [2015] 1, Prof. Dr. Nevzat Toroslu’ya Armagan, 547.
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“fuhus”, “kumar oynanmasi i¢in yer ve imkan saglama” ve “dilencilik” ile birlikte diizenlenmistir. Nitekim bu diizenleme ahlak ve
edep kavramlarinin birbirlerinden ayr1 kavramlar oldugu ve miistehcenligin toplumsal nitelige sahip olan edep ile ilgili oldugundan
bahisle elestirilmigtir®.

Tiirk Ceza Kanunu’nda miistehcenlige iliskin net bir tamim verilmemekle birlikle miistehcenlik sugunun diizenlendigi 226.
maddenin gerekcesinde kavramin iceriginin belirlenmesinde bir nceki maddede sug olarak diizenlenen hayasizca hareketler
sucunun gerekgesindeki hayasizca hareketler kavramina iligkin yapilan agiklamalarin dikkate alinacagi belirtilmistir. Hayasizca
hareketlere iligkin agiklamalarin yer aldigi1 TCK’nin 225 maddesinin gerekgesinde ise “toplumun sahip bulundugu ortak edep (ar
ve haya) duygularimin, edep torelerinin ihlali, incitilmesi ve her ne suretle olursa olsun edep ve ahldk temizligine alenen saldiri
niteligi tagiyan hareketler, tutum ve davramislar ve takinilan durumlar” bu kapsamda degerlendirilmistir. Boylelikle doktrinde
miistehcenlik ile toplumun ortak edep, ahlak temizligine yonelik saldirilarin temel alindig1 ve bu kapsamda 5237 sayili Kanun’un
yelpazesinin 765 sayili Kanun’a gore daha genis oldugu ileri siiriilmiistiir®.

Miistehcenlik ile iligkili olarak genel edep ve ahlak ile ilgili konular1 belirlerken kanun koyucu ahlak ile cezalandirilmasi gereken
fiillerin siirlarin1 dikkatlice belirlemelidir. Fakat ahlak s6z konusu oldugunda ahlak ile hukuk arasindaki sinir1 belirlemek bir
hayli zor olacaktir. Nitekim bu amagla burada cinsel ahlak veya kisilerin cinsel icgiidiileri cezalandirilmadigindan miistehcenligin
cezalandirilmasinin temelinde genel edebe aykiriliklarin cezalandirilmasi ve bu dogrultuda sosyal diizeni ihlal etme kriteri temel
alinmahdir®’.

Genel adaba aykar1 bir fiilin cezalandirilabilmesi i¢in cinsel 6zgiirliigiin kullanilmasina saldir1 tegkil eden hareketler; bagkasinin
fuhsa tesvik edilmesi, somiiriilmesi; umumun edep ve iffet duygusunu ihlal eden ve failin cinsel saik veya maddi yarar saglama
amacimn bulundugu suglar gibi cesitli kriterlerin aranmasi gerektigi tespit edilmistir®®. Belirtilen kriterlerde de goziiktiigii iizere
burada aslinda cinsel 6zgiirliige ve genel ahlak duygusuna alenen tecaviiz eden, alenen iglenerek baskalarinin namus, edep ve iffet
duygusuna bir saldir1 teskil eden hareketler cezalandirilmaktadir®. Yoksa sadece kisilerin cinsel icgiidiileri ya da cinsel ahlaklart
gibi kisisel ahlaka iligkin hareketler genel edebe aykir1 olarak kabul edilmemektedir.

Nitekim ister genel ahlak isterse genel adap kabul edilsin her iki kavram da iilkeden iilkeye, yer ve zaman kosullarina bagli olarak
degisiklik gosterebilen kavramlardir. Bu nedenle de genel adap kavraminin sinirlarinin belirlenmesi biiyiik 6nem arz etmekte ve
tilkeler arasinda bu belirtilen durumlardan dolay1 ortak bir genel adap tanimi getirilmesi miimkiin olmadigindan Devletlerin kendi
takdirlerine birakilmaktadir’®.

Belirtildigi iizere TCK’da miistehcenlige iligkin bir tanimlama yer almamakla’! birlikte miistehcenlige iliskin birtakim tanim-
lamalara Italyan Ceza Kanunu ve 1876 sayil1 ve 8 Agustos 1931 tarihli miilga Matbuat Kanunu’nda rastlanilmaktadr.

ftalyan Ceza Kanunu’nun 528. maddesinde sug olusturan davraniglar sayildiktan sonra 529. maddesinde yer alan tanim uyarinca
miistehcen (Osceno) “miisterek duyguya gore edebe/toplumun utanma/haya duygusuna zarar veren fiiller ve seyler” olarak tanim-
lanmistir’?. Nitekim s6z konusu tanimda da genel edebe ve toplumun utanma duygusuna aykiriliklar temel alinmig genel ahlaka
iligkin bir vurgu yapilmamustir.

Diger bir tanima bakildiginda italyan Ceza Kanunu ile benzer bir diizenleme géze carpmaktadir. Miilga Matbuat Kanunu’nun
“Miistehcen nesriyat” baglikli dokuzuncu fasili altinda 31. maddede’? yer alan tanim uyarinca miistehcen olarak belirlenenler
“halkin ar ve haya duygularini inciten ve ayip sayilan seylerdir”. Nitekim her iki tanimlamada da goriildiigii iizere miistehcen
irlinlerin yasaklanmasi ile birlikte toplumu olusturan bireylerin ar ve haya (utanma) duygusu incitilerek toplumda ahlak ¢okiin-
tiisiine yol acilmasi dnlenmek istenmistir’*. Ayrica ilgili maddenin devaminda belirtildigi iizere bir sanat veya ilim eserinin
ilgililerine kullanmalar1 i¢in verilmesi halinde bunlarin miistehcen sayilmayacag: diizenlenmistir’>. Boylelikle genel adaba tani-

95 Zeki Hafizogullar, ‘Beseri Cinsellik ve Yeni Tiirk Ceza Kanunu’ [2005] Tiirk Hukuk Kurumu 71 Kurulug Y1l Armagani, 359; Ozbek (n 2) 16, dN. 6.

6 Ggkhan Taneri, ‘Miistehcenlik Sugu’ [2018] XIII (1) ERUHFD 566. Bu yoniiyle diizenlemenin kanunilik ilkesini ihlal ettigine iliskin olarak bkz. Veli Ozer Ozbek, Koray Dogan,
Pinar Bacaksiz, Tiirk Ceza Hukuku Ozel Hiikiimler, (16. bs., Segkin Yayincilik 2021) 864-865.

67 Sulhi Dénmezer, Genel Adap ve Aile Diizenine Karg: Ciiriimler (4. bs., Istanbul Universitesi Hukuk Fakiiltesi Yayinlar1 1975) 33.

%8 Donmezer (n 67) 33.

% Dénmezer (n 67) 25. Aymi yénde Dogan Soyaslan, Ceza Hukuku Ozel Hiikiimler, (10. bs., Yetkin Yayincilik 2014) 562-563.

70 Dénmezer (n 67) 195. Bu yondeki ATHM karart igin bkz. “Ozellikle, Sozlesmeci Devletlerin i¢ hukuklarinda tek tipte bir Avrupa ahlak anlayist bulmak miimkiin degildir. Ozellikle
bir konuya iligkin fikirlerin hizli ve genis olgiide baska bir yone evrilebildigi giiniimiizde zamana ve mekana gore degisebilmektedir. Devlet yetkilileri, iilkelerinin yasayan giigleriyle
(vital forces) dogrudan ve siirekli iliskide bulunmalar: nedeniyle, ahlaki gereksinimlerin tam iceriklerine ve onlar i¢in ongoriilen “gereklilik”, "sinirlama” ve “cezalandirma’”nin
belirlenmesine iligkin fikir yiiriitirken uluslararast bir yargigtan genellikle daha iyi bir durumdadirlar.” Handyside v The United Kingdom Bagvuru no 5493/72 (07 Aralik 1976)
<file:///C:/Users/USER/Desktop/Downloads/CASE%200F%20HANDYSIDE%20v.%20THE %20UNITED%20KINGDOM.pdf> Erisim Tarihi 1 Temmuz 2022.

7l Miistehcenlik kavramimn ahlak kavramu ile yakin iligki icerisinde oldugundan zamana ve toplumsal faktorlere gore degisiklik gosterecedi ve bu nedenle Kanun'da agik ve net
bir tammin yapilmasinin miimkiin ve gerekli olmadig1, fakat actklanmasinda Glgiitlerin belirlenmesi gerektigine iliskin goriis i¢in bkz. Giilden Atilla Oztiirk, Tiirk Ceza Kanunu’nda
Miistehcenlik Sugu (1. bs., Seckin Yayincilik 2021) 28-29.

72 Dénmezer (n 67) 204; Liesching (n 4) 156-157.

73 Madde 31 - Tiirk Ceza Kanununun 426 ve 427 nci maddeleri mucibince miistehcen sayilan maddeler halkin ar ve haya duygularini inciten ve ayip sayilan seylerdir.

74 Necdet Yalkut, ‘Tiirk ve Ttalyan Ceza Hukukunda Miistehcen’ [1976] VI-VII (3-4) Adalet Dergisi, 279.

75 “Yukariki tarifin giimuliine giren bir san’at veya ilim eseri, aldkadarlarimin istifadesi igin negredilir, bu da eserin mevzu ve sekli ile negir vasita ve mahallinin nevi ve cinsi arasindaki
miinasebet karinelerile anlasilirsa miistehcen sayilmaz.”
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nan bu genis 6zgiirliik alan1 sinirlandirilmig olmaktadir. Nitekim belirtildigi iizere genel adabin tanimlanmasina iligkin taninan bu
takdir hakkinin bu sekilde sinirlart ¢izilmigtir.

Tiim bunlarin neticesinde bir eserin sanat veya ilmi bir eser ya da miistehcen olup olmadiginin belirlenmesine iligkin cesitli
kistaslar belirlenmistir’®. Tlk kistas olarak bir eserin miistehcen olup olmadiginin belirlenebilmesi icin eserin biitiinii incelenmelidir.
Eserinin biitiiniiniin incelenmesinde ise yazilma zamani, amaci, eserdeki ifadelerin tamamu, hitap ettigi kisiler gibi kistaslar dikkate
alimalidir’’.

Nitekim inceleme neticesinde eserin sadece bir kisminin miistehcen kabul edilmesi tiim eserin miistehcen olarak nitelendirilmesi
acisindan yeterli degildir’®. Diger bir kistas olarak eseri meydana getiren kisinin amaci yani sadece maddi menfaat temin etme
amaci tagty1p tagimadig1 degerlendirilmigtir. Bunlara ek olarak eserin halkin ar ve haya duygularini incitmesi aranmaktadir. Burada
ar ve haya duygularini incitmek ile “cinsiyete miinasebetle, miisterek hayatin mutad kurallarinin tiimiinden ¢ikan ortalama edep
duygusu”’® kast edilmektedir. S6z konusu ortalama edep duygusu ise orta halli bir okuyucunun ar ve haya duyusunun bozulmasi
ile olgiilmektedir®®. Ayrica genel edep ve genel ahlaka iliskin aciklamalarda da belirtildigi iizere halkin ar ve haya duygusu da
nisbi bir kavram olup mekan ve zamana gore degismektedir. Bu nedenle bu kavramlar belirli bir donemin veya yerin ahlakina gore
belirlenmelidir. Nitekim Amerika’da verilen kararlarda da miistehcenlik icin “seks konusunda, sehvet ilgisine hitap edici nitelik
ve edebi, artistik, siyasal ya da bilimsel ciddi deger tasimama aranmakta oldugu ama bu unsurlarin belirlenmesinde eyaletler
aras1 farkl olgiitlerin uygulanabilecegi” ileri siiriilmiistiir®'. Bunlara ek olarak nemli kistaslardan bir digeri de miistehcen eserin
baskas1 iizerinde cinsel bir tahrik ve sehvet duygusunu tahrik edici bir etki dogurmaya yonelik olmasidir®?. Nitekim bu kistas
miistehcen bir liriiniin tespit edilmesi agisindan temel bir 6zelliktir. Burada herhangi bir sanatsal, bilimsel veya edebi bir deger
tasimayan sadece insanlarin sehvet duygusuna yonelik olan ve toplumda olagan karsilanmayan eserler kast edilmektedir.

Bu baglamda miistehcenligin sinirlarinin belirlenmesi agisindan onemli kriterler getiren Amerikan Yiiksek Mahkemesi'nin
Miller v. California kararina deginilmelidir83. Mahkeme, Miller v. California davasinda ilk olarak miistehcen iiriinlerin satim ve
dagitiminin ABD Anayasasi’nin Birinci Ek Maddesi (First Amendment) ile korunup korunmadigina iligkin sorunu tespit eder
ve boyle bir korumanin olmadigina karar verir. S6z konusu kararda birinci ek madde yani ifade 6zgiirliigii ile miistehcenligin
ozellikle de “hardcore pornography”nin korunmadigini belirtilir®*. Fakat bu noktada cesitli sinirlarin belirlenmesi gerekmektedir.
Bu amacgla Mahkeme, Miller v. California kararinda bir eserin miistehcen olarak nitelendirilebilmesi i¢in Miller testi olarak
adlandirilan ii¢ kriter ortaya koymugtur. Calismanin bu {i¢ kritere uymasi halinde ¢caligma ifade 6zgiirliigii kapsaminda Anayasa ile
korunmaktadir. Kararda bu kriterler su sekilde belirtilmistir®>:

1. Cagdas toplum standartlarina uygun olan bir insanin s6z konusu ¢aligmay1 bir biitiin olarak ele aldiginda yogun bir sehvet
duygusuna/cinsel arzusuna hitap edip etmedigi

2. Calismanin bir cinsel davranigi agikca saldirgan ve rahatsiz edici bir tarzda tasvir edip etmedigi

3. Eserin bir biitiin olarak degerlendirildiginde edebi, sanatsal, politik veya bilimsel degere sahip olup olmadigt

Fakat daha sonra Mahkeme, oniine gelen davalarda miistehcenligin zamanla degisebilen bir kavram oldugu belirtmis ve Miller
testine ¢esitli eklemeler yapmistir. Bu eklemeler dogrultusunda “ciplaklik, cinsellik ve ifrazat ile ilgili utang verici ya da hastalikli
arzulara” hitap etme gibi cesitli kistaslar eklenerek simirlar genisletilmistir®®. Ayrica kararda da belirtildigi iizere cocuk pornografisi
Oziinde ¢ocuklarin cinsel istismari ile ilgili oldugundan ¢ocuk pornografisinin s6z konusu olmasi halinde Miller testindeki kriterlere
sahip olmasi aranmamakta ve cocuk pornografisi ifade 6zgiirliigii kapsaminda korunmamaktadir®’ .

76 Dgnmezer (n 67) 205-211.

7T Anayasa Mahkemesi, irfan Sanci Bagvurusu, Bagvuru No: 2018/5652, 30/03/2022, p. 58 <https://www.resmigazete.gov.tr/eskiler/2022/08/20220816-10.pdf> Erigim Tarihi 16.08.2022.
Ornegin miistehcenlik nedeniyle dava konusu olmus bir eserin bagkahramaninin yaginin sirf 18 alt: olmasinin otomatik olarak miistehcenlik sugunu akla getirmeyecegi burada eserin bir
biitiin olarak degerlendirilerek 6rnegin hedef alinan belirli bir ziimrenin olup olmadiginin tespitine iligkin olarak bkz. ibid, p. 70.

8 Yargitay’in eserin bir biitiin olarak degerlendirilmesini kabul ettigi yoniindeki karar icin bkz. Yargitay 8 Ceza Dairesi, 872/1682, 3.4.1985 <www.kazanci.com.tr> Erigim Tarihi 3
Temmuz 2022.

7 Dgnmezer (n 67) 208.

80 Ayhan Onder, Tiirk Ceza Hukuku Ozel Hiikiimler (4. bs., Filiz Kitabevi 1994) 540. Ayrica burada toplumda gecerli olan objektif kriterlerin temel alinmast yoniinde bkz. Oztiirk (n 71)
26.
81 Karar ile ilgili ayrintili bilgi i¢in bkz. Dénmezer (n 67) 209.

82 Burada hem objektif hem de siibjektif bir degerlendirme yapilmasi gerektigi, siibjektif degerlendirmede failin amacinin objektif degerlendirmede ise sucla korunmak istenen hukuki
yarar olarak ¢ocuklarin gelisiminin temel alinacag: ve siibjektif belirlemede eserin konusu, yayin araci ve yayinlandigi yer arasinda iligki kurularak belirleme yapilacagina iligkin olarak
bkz. Ozbek, Dogan ve Bacaksiz (n 66) 866.

83 Miller v California davasindan 6nce miistehcenligin konu oldugu ve inceleme konusu kararin da gondermelerde bulundugu 1957 tarihli Roth kararindaki kriterler igin bkz. Nevzat
Giirelli, ‘Ceza Hukukunda Miistehcenlik Kavrami® [1996] XXXII (2-4) [lUHEM, 573- 574.

84 Miller v California, [1973] 413 U.S. 15 <https://supreme.justia.com/cases/federal/us/413/15/case.html> Erigim Tarihi 5 Temmuz 2018.

85 Miller v California, [1973] 413 U. S. 24-25.

86 ABD Kongre Arastirma Servisi (Congressional Research Service) (n 52) 362.

87 ABD Kongre Arastirma Servisi (Congressional Research Service) (n 52) 363.
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Mahkeme’nin s6z konusu kararinda miistehcenlige iliskin belirleme yaparken toplumsal dl¢iitler kullanmaya bagladig1 goriilmek-
tedir. Nitekim kararda da acik¢a toplumsal degeri kullanmayan tamamen anayasal Sl¢iitlerin kabul edilmedigi de vurgulanmistir®®.
Nitekim Miller testindeki her kriterin toplumsal degerlerle dogrudan alakali oldugu acikca goziikmektedir. Ornegin birinci kriterde
cagdas toplum standartlarindaki bir kisinin sehvet duygusuna bakilmaktadir ya da ligiincii kriterde ¢aligmanin bir sosyal degere
sahip olup olmadig1 aranmaktadir. Bu nedenle s6z konusu karar hem bu konuda ¢esitli kriterlerin belirlenmesi hem de sosyal
degerlerin genel olarak bu konuda hakim oldugunun belirtilmesi agisindan olduk¢a 6nemlidir.

C. OGRETIDE MUSTEHCENLIK

Son olarak miistehcenlige iliskin olarak 6gretide yer alan tanimlamalara kisaca deginilirse ilk olarak eserin bir biitiin olarak
degerlendirildiginde sehvet duygusu uyandiracak ve ar ve haya duygularin1 ve genel adabi rencide etmesi hali miistehcen olarak
tanmimlanmustir®®. Bu sayilan kistaslara ek olarak eserlerin yayilmasinin neden olacag: tesirlerin aile miiessesi acisindan zararh
neticeler meydana dogurmasi gerektigi de ileri siiriilmiistiir®. Boylelikle bu goriis cergevesinde tanima ek olarak aile miiessesi
acisindan zararli olmasi kistas1 getirilmis ve toplumun varligini siirdiirmek icin dayandigi sosyal miiessese olarak aile kabul
edilmistir’'. Diger bir yazar ise miistehcenin belirlenmesinde birlikte yasayan bireyler arasindaki miisterek hicap duygusunun
temel alinmasi gerektigi ve boylece genelin ar ve haya duygusunun rencide edilecegini ileri siirmiistiir””. Ayrica diger bir yazar
tarafindan bir eserin miistehcen olarak kabul edilmesi i¢in eserin umumun edep ve haya duygularini rencide etmesine ek olarak
cinsiyet ile ilgili olmas1 (cinsi hayata iliskin) ve sehvet konusu ele almas: gerektigi belirtilmistir”>. Burada diger bir tanim olarak
miistehcenligin belirli bir dsnemde ve belirli bir yerde gecerli olan sosyal degerlere gore gerceklesecegi de belirtilmistir®™: Ayrica
genel olarak bu tanimlari i¢inde barindiran diger bir tanimlama olarak “sehvet hissine yonelik olan™, ”bu hissi tahrik”, “ar ve
haya duygusunu rencide eden” seyler miistehcen olarak degerlendirilmistir®>. Bu kistaslara ek olarak “cocuklarin psikolojilerini
kotii etkileyebilen, muhatap olan kisiyi saldirgan hislere siiriikleyen, ... basit, stradan, bayagi olan sey”’ler de miistehcenligin
belirlenmesinde kistas olarak almmugtir®.

Son olarak burada Manzini’nin goriisiine de deginilirse bu goriis ¢ercevesinde toplumun edep hissini rencide edecek ruhi
tesirler uyandirmaya elverisli hareketler miistehcen kabul edilmektedir®’. Fakat burada mutlak ve nisbi miistehcen fiiller olarak
ikili bir ayrim yapilmalidir. Mutlak miistehcen fiiller ile nitelikleri geregi kendi baglarina miistehcen olan fiiller, nisbi miistehcen
fiiller ile ise anlamlar1 degisik olarak anlasilabilen, nitelikleri geregi tek basina degil de ancak mevcut durum ve sartlarla birlikte
degerlendirildiklerinde miistehcen kabul edilen fiiller kast edilmektedir. Ornegin ciplaklik tek bagina miistehcen sayilmamak-
tadir. Ciplaklifin miistehcen olarak nitelendirilmesi i¢in onun goriiniis sekline bakilmali cinsel arzunun vurgulandig: sekilde
resmedilmesi veya salt cinsellik icermesi halinde ¢iplaklik miistehcen olarak nitelendirilmelidir®®. Nitekim benzer sekilde Alman
Ceza Kanunu'nda da cezalandirilma icin ¢ocuklarin ¢iplak cinsel organinin cinsel yonden tahrik edecek sekilde gosterilmesi
gerekmektedir® .

Miistehcen sayilabilmesi icin gosterimin ar ve haya duygusunu rencide edici nitelikte olmasi gerekmektedir'%. Diger bir goriise

gore ise bu 6l¢iitler tam olarak olmasa da genel itibariyle ii¢ kriter altinda toplanmig olup bunlar iiriiniin biitliniiniin cinsel diirtiileri
tahrik amacini tagimasi, insani1 obje haline getiriyor olmasi, cinsel hareketlerin estetikten uzak, kaba, rahatsiz edici bir sekilde
tasvir edilmesi veya gosterilmesidir'®'. Aslinda bu gériis cercevesinde miistehcenligin tanimi pornografiye kaymakla birlikte bunun
nedeni goriiste Kanun’da miistehcenligin pornografi olarak yorumlanmasi gerektiginin savunulmasindan kaynaklanmaktadir.

S6z konusu bu tanimlamalara bakildiginda tanimlamalar arasinda biiyiik bir fark olmadig1, tanimlarin temelde benzer olup ekle-
nen bazi unsurlarla birbirlerini tamamlar nitelikte olduklar1 gdziikmektedir. Ayrica tiim bu aciklamalar neticesinde miistehcenligin

88 Miller v California, [1973] 413 U. S. 25.

89 Donmezer (n 67) 205.

9 Eser sahibinin amaci, eserin muhtevasi, eserin icra edecegi tesirin aile miiessesinin ayakta durmasim saglayan deger yargilarim zaafa ugratip ugratmadigiun degerlendirilmesi
gerektigini ileri siiren goriis i¢in bkz. Giirelli (n 83) 583.

91 Yalkut (n 74) 282-283.

92 Faruk Erem ve Nevzat Toroslu, Tiirk Ceza Hukuku Ozel Hiikiimler (4. bs., Savas Yayinlar1 1983) 332-333.

93 Donay (n 63) 137, 144, 145.

94 Duygun Yarsuvat, ‘Tiirk Ceza Kanununda Cinsel Ozgiirliige Karst Suglar’ in Degisen Toplum ve Ceza Hukuku Karsisinda TCK ’nin 50 yili ve Gelecegi, (Sermet Matbaasi 1977) 669.
Ayrica miistehcenlik kavraminin igeriginin tespitinde 6rf ve adetten yararlanilacagina iliskin bkz. Hakan Hakeri, Ceza Hukuku Genel (23. bs., Adalet Yayinevi 2020) 26.

95 Ozbek (n2) 18.

96 Oztiirk (n 71) 34.

97 Yalkut (n 74) 280; Giirelli (n 83) 576-577.

%8 Onder (n 80) 543; Oztiirk (n 71) 38, 308.

9 Martin Heger, ‘StGB § 184b Verbreitung, Erwerb und Besitz kinderpornographischer Inhalte’ in Karl Lackner, Kristian Kiihl, Martin Heger, Strafgesetzbuch Kommentar (30. bs.,
C.H. Beck 2023) p.2. Miistehcen pozlarin gocuk pornografisi kapsaminda kaldi81, fakat cinsel organin normal bir kiyafetle kapali oldugu hallerde bu kapsamda degerlendirilmeyecegi,
ayrica bir ¢ocugun yatakta ciplak yatmasi seklindeki normal ve dogal bir pozun da cinsel i¢eriginin bulunmadigina yonelik olarak bkz. Wilhelm Laufhiitte ve Ellen Roggenbuck, ‘§
184b: Verbreitung, Erwerb und Besitz kinderpornographischer Schriften’ in Cirener G, Laufhiitte H, Radtke H, Rissing-van Saan R, Ronnau T, Schluckebier W ve Tiedemann K (Ed.),
Leipziger Kommentar StGB , (De Gruyter 2014) p. 3.

100" Erem ve Toroslu, (n 92) 333.

101 Ozbek, Dogan ve Bacaksiz (n 66) 866.
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net bir taniminin yapilmasinin oldukga gii¢ oldugu da bellidir. Doktrinde yer alan tanimlar ve agiklamalar 1s1¢1nda ortak bir tanim
ortaya cikarilirsa miistehcen iiriinler; bir biitiin olarak degerlendirildiginde herhangi bir sanatsal, bilimsel veya edebi bir deger
tasimayan toplumun ar ve haya duygusunu rencide eden, sehvet duygusuna yonelik ve sadece sehvet duygusunu tatmin amaciyla
iretilmis olan iiriinler olarak tanimlanabilir!%?.

Nitekim buradaki temel zorluk miistehcenlige iliskin tanimlamanin yapilmasinda degil, miistehcenlige iligkin tanimda yer
alan hususlarinin (ar ve haya, sehvet duygusu, genel edep, genel ahlak gibi) sinirlarinin belirlenmesindedir. Bu kavramlar nisbi
kavramlar olup mekan ve zamana gére toplumdan topluma, ayrica ayn1 toplum igerisinde bile giinden giine degismektedir'®3. Bu
nedenle miistehcenlige iliskin hususlar belirlenirken belirli bir cografyada, belirli bir donem icerisinde sosyal degerlere bakilmasi
gerekmektedir'®*. Ayrica bu noktada unutulmamalidir ki bir fiilin sug olarak tanimlanip tanimlanmasinda genel olarak toplumda
var olan sosyal degerler etkili olmaktadirlar'®. Bu nedenle uluslararasi hukuka bakildiginda miistehcenligin degisik boyutlarla ele
alindi81 ve su¢ olmaktan ¢ikarildig: goziikmektedir. Baz lilkelerde de her ne kadar diizenleme kanunlarda yer alsa da kovusturmada
hosgorii icerisinde davranilmakta ve kisiler cezalandirilmamaktadir. Bu nedenle miistehcenlige iligkin diizenlemenin kalkmasi
yoniinde goriisler ileri siiriilse de giiniimiizdeki mevcut durum dikkate alindiginda somut gartlar altinda uygulamanin yerinde
oldugu kabul edilmelidir. Nitekim bu durum toplumun tepkileri dikkate alinarak belirlenecek ve zamanla miistehcenlige iligkin
sinir toplumun ar ve haya duygularina iligkin olarak daralacak ya da genisleyecektir.

III. DEGERLENDIRME

Calisma kapsaminda verilen tiim bu tanimlar genel olarak degerlendirildiginde her ne kadar ¢ocuk pornografisine iligkin olarak
bir¢ok diizenleme yer alsa da hala problemli noktalarin bulundugu ve birtakim kavramlarin hala tam olarak belirlenemedigi
goziikmektedir.

A. MUSTEHCENLIK SUCU HAKKINDA DEGERLENDIRME

Belirtilen bu tanim karmasasinin daha rahat ¢éztimlenebilmesi agisindan ilk olarak miistehcenlik sugu incelenmelidir. Nitekim
bir dnceki baglik altinda ayrintili olarak miistehcenlik sugunun genel adap, genel ahlak gibi degisken ve nisbi kavramlara dayandigi
ve bu nedenle gelinen noktada bazi iilkeler tarafindan zamanla miistehcenligin belirli boyutlarinin su¢ olmaktan cikartildigina
ve bu yondeki goriislere deginilmisti. Bu noktada ilk olarak miistehcenlige iliskin TCK’da yer alan diizenleme incelendiginde
buradaki diizenlemenin genel ahlak bekciligi yapmaktan ziyade ¢ocuklar1 koruyan bir diizenleme oldugu géziikmektedir.

Bu kapsamda sz konusu madde incelendiginde birinci fikranin ilk iki bendinde bir ¢ocuga miistehcen iiriinlerin verilmesi, bu
tiriinleri ¢ocuklarin gérmesinin saglanmasi hali su¢ olarak diizenlenmistir. Burada goriildiigii izere miistehcen iiriinler degil bu
nitelikteki {iriinlerin ¢ocuklara verilmesi su¢ olusturmaktadir. Diger bentlere bakildiginda ise miistehcen iiriinlerin izin verilen
yerler disinda satilmasi, kiraya verilmesi, bu iiriinleri sair mal veya hizmet satislart yaninda veya dolayisiyla bedelsiz olarak vermek
veya dagitmak, bu iiriinlerin reklamini yapmak ve bu iiriinleri icerigine vakif olunabilecek sekilde satisa veya kiraya arz etmek
fiilleri su¢ olusturmaktadir.

Ozetle burada elestirildigi gibi sadece genel ahlak ve adap degil, esas olarak gocuklar korunmak istenmistir'%®. Nitekim bu
durum dolayl olarak Anayasa Mahkemesi kararinda da belirtilmigtir. Kararda belirtildigi lizere miistehcen bir eserin s6z konusu
olmast halinde ¢ocuklarin korunmasi i¢in eserde, rnegin iizerinde “kiiciiklere zararlidir” yazmasi gibi, ekstra bir tedbir alinmasi
gerekmekte!®” ve bu tarz bir kitabin s6z konusu oldugu hallerde basim sekli ve niteligi gozetildiginde cocuklarin bu icerige maruz
kalma ihtimallerinin diisiikliigii'®® de dikkate alinmaktadir. Bu tutumla da madde ile temelde cocuklari koruyan bir diizenlemenin
bulundugu dogrulanmis olmaktadir.

Ozellikle a ve b bendi temel alindiginda burada korunmak istenen cocuklarin bedensel, zihinsel, ahlaki, ruhsal ve duygusal

102 Nitekim Yargitay da kararlarinda miistehcenlige iliskin olarak aymi kistaslar1 temel almaktadir. “Miistehcenlik sucunda; kitapta hicbir olay odrgiisiine yer verilmeden
sadece cinsel diirtiileri harekete gecirmeye yonelik basit, siradan ifadelerle ters lezbiyen, dogal olmayan ve hayvanlarla yapilan cinsel iligkilerin, ¢ocuklar kullanilmak suretiyle bayagi bir
dil kullamilarak anlatilmasu, ifadelerin toplumun ar ve haya duygularini incitici, cinsel arzulari tahrik ve istismar edecek sekilde ayni zamanda kisilerin digskilamalari dahi tiksinti verecek
sekilde ifade edilmek suretiyle hicbir sanatsal ve edebi deger katilmadan kurgulanmigtir.” Ayrintil1 bilgi i¢in bkz. Yargitay 14. Ceza Dairesi, 13056/1527,19.2.2013 <www.kazanci.com.tr>
Erigim Tarihi 10 Temmuz 2022. Bu kapsamda 6rnegin cinsel tatmin amaglamayan cinsel saglik veya psikolojik yayinlarda ¢ocuklarin cinselligine iligkin tartismalarin pornografi kap-
saminda degerlendirilmeyecegine iliskin olarak bkz. MiiKoStGB/Hornle (n 22) p. 15. Ayrica ¢cocugun cinsel istismarini doguran pornografik icerikler sanatsal 6zgiirliik kapsaminda
degerlendirilmez. Catisan degerler dikkate alindiginda sanatsal 6zgiirliik pek tabiidir ki ikinci planda kalacaktir. Ayrintili bilgi i¢in bkz. MiiKoStGB/Hornle (n 22) p. 57.

103 Donay (n 63) 134. Aym yonde bkz. Soyaslan (n 69) 561.

194 Duygun Yarsuvat, ‘Miistehcenligin Neresindeyiz’ [9 Eyliil 2004] (9) Giincel Hukuk, 49.

105 Yarsuvat, “Tiirk Ceza Kanununda Cinsel Ozgiirliige Kars1 Suglar’ (n 94) 667.

106 Ozbek (n 2) 39; Ozbek, Dogan ve Bacaksiz (n 66) 866; Oztiirk (n 71) 29. Bu kapsamda miistehcenlik gibi kavramlar cocuklari korumayi degil de etik veya ahlaki temelleri korumay1
amacliyorsa bu durumda miistehcenlik kavraminin yorumunun da farkli olacagna iligkin olarak bkz. Liesching (n 4) 163.

107 Anayasa Mahkemesi, Irfan Sanci Bagvurusu, Bagvuru No: 2018/5652, 30/03/2022, p. 70.

108 ibid p. 73.
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biitiinliigii ve cocugun kisiligini saghkl bir sekilde gelistirme hakkidir'%’. Nitekim belirtildigi iizere s6z konusu bentler cocuklarin
korunmasi amac iizerinde sekillenmektedir!'”.

Diger bentlerde yer alan fiiller incelendiginde ise diger bir korunan hukuki deger ile kargilagilmaktadir: yetigkinlerin istemedikleri
halde miistehcen iiriinlerle karsilasmasi. Gerg¢ekten de insanlarin her yerde miistehcen iiriinlerle karsilagmasi onlarin istemedik-
leri de varsayildiginda ¢ekilmez bir durum olabilmektedir. Nitekim bunlari gérmek isteyen yetigkinlerin kendi cabalartyla bu
tiriinlere ulagmalar1 ve hatta yetigkinlere ait miistehcen goriintiilerin iiretilmesi veya yayimlanmasi genel olarak yasaklanmamakta
ve 6nemsenmemektedir!'!. Boylelikle soz konusu madde tersten okundugunda smirlamalar ve izin verilen haller su sekilde
Ozetlenebilmektedir: Yetigkinler arasinda miistehcen iiriinlerin verilmesi, gosterilmesi, okutulmasi, dinletilmesi serbest olup bu
tiriinler cocuklarin giremeyecegi veya goremeyecegi yerlerde gosterilebilir; icerigi hakkinda bilgi sahibi olunamayacak sekilde
satiga veya kiraya arz edilebilir; ancak bunlarin satigina mahsus olan aligveris yerlerinde satilabilir, satisa arz edilebilir, kiraya
verilebilir; ancak ticretli ve tek olarak satilabilir ve reklami1 yapilamaz. Madde bu sekilde yorumlandiginda goziiktiigii lizere soz
konusu madde ile temelde cocuklar korunmakla birlikte buna ek olarak aslinda miistehcen iiriinlerin satim-dagitimina iligkin izin
verilen sinirlar ve usuller gosterilmek istenmistir! 2.

Ayrica belirtilen bu amaclara ek olarak bu sekilde miistehcen iiriinlerin alenilesmesiyle yine cocuklarin da bu iiriinlerle kargilag-
masi dolayli olarak dnlenmekte ve bu olasilik sifira indirilmektedir. ilgili maddenin 2. fikrasinda miistehcen iiriinlerin basin ve
yayin yoluyla yayinlanmasi da aym1 amaclar dogrultusunda yasaklanmigtir. Ayrica burada buna ek olarak miistehcen iiriinlerin
genel olarak kamuya bu denli aleni yayilmas1 toplumun ahlak diizenini bozmakta ve cinsel su¢larin islenmesini tegvik ettigi de ileri
siiriilmektedir''>. Ayrica bu noktada belirtilmelidir ki ¢ocuklarin pornografik iiriinlerde kullanilmasinda oldugu gibi ¢cocuklara
pornografik veya miistehcen yayinlarin izlettirilmesi de ¢ocuklarin cinsel istismarina neden olmaktadir. Ciinkii aslinda ¢ocuk-
lara cinsel icerikli iiriinlerin izletilmesi, dinlettirilmesi, okutulmasi ya da verilmesi gibi hareketlerle temelde ¢ocuklarda cinsel
duygularin uyandiriimasi amaglanmaktadir! 4.

Boylelikle 6zetle 226. maddenin 1. (a,b) (miistehcen iirlinlerin yayilmas1), 3. (cocuk pornografisi), 5. (cocuk pornografisi, siddet
iceren (sado-mazosist) pornografik iiriinlere ve hayvan pornografisine ¢ocuklarin erisiminin engellenmesi) fikralarinin 6zellikle
cocuklara iligkin diizenlemeler oldugu, boylelikle her ne kadar madde ile miistehcenlik fiili cezalandirilsa da temelde ¢ocuklarin
ve ¢ocuklarin cinsel dokunulmazliginin korundugu goriilmektedir!'>. Ayrica tiim bu nedenlerden dolay: temel amacin aslinda
cocuklarin miistehcen {iriinlere vakif olmasinin 6nlenmesi oldugu ve bu nedenle su¢un aslinda ¢ocuklara yonelik miistehcen
iiriinleri kanuna aykir1 satma sugu olarak tanimlanmasi gerektigi bile ileri siiriilmiistiir' 1°.

Ayrica miistehcenlik suguna iliskin elde edilebilen tek veri olan 2006, 2007 ve 2008 yilina ait TUIK verileri incelendiginde''”;

2006 yilinda miistehcenlik sucu hakkinda toplam 1996 kisi hakkinda dava a¢ildig1 ve bu kisilerden toplam 1617 sinin 18 yasindan
biiyiik oldugu; 2007 yilinda toplam 1808 kisi hakkinda dava agildig1 ve bu kisilerin 1688’inin 18 yasindan biiyiik oldugu; 2008
yilinda ise hakkinda dava agilan 1615 kisiden 1539 kisinin 18 yasindan biiyiik oldugu goziikmektedir. Bu verilerde de goriildiigii
tizere miistehcenlik su¢undan hakkinda dava agilan kisilerin biiyiik bir ¢ogunlugu 18 yasindan biiyiiktiir. Nitekim miistehcenlik
sucu kapsaminda ayrintili olarak ele alinacagi iizere genel olarak ¢ocuklarin cinsel istismarinin 6nlenmesi amaglandigindan burada
bu oranin endise verici niteliktedir''®. Ayrica burada her ne kadar sadece 3 yillik bir veri elde edilse de miistehcenlik sucundan
dolay1 hakkinda dava agilan kisilerde 2006 yilindan 2008 yilina dogru bir azalma oldugu goriilmektedir. Nitekim bu azalma sugun
islenme oraninin azalmasindan kaynaklanabilecegi gibi goziiken bu azalma yaniltic1 da olabilmektedir. Nitekim forumlar ve sohbet
odalar1 gibi kapali internet platformlarinda yer alan ¢ocuk pornografisi fotograf ve videolarinin tespiti internetin anonimligi de
g6z oniinde bulunduruldugunda oldukga zordur!!”.

Burada son olarak miistehcen kavrami agisindan Amerika’da yakin bir kavram olarak “ahlaka aykirilik” degerlendirilmelidir.
Amerika’da her ne kadar “ahlaka aykir1” yani cinsel igerikli yayin araglar1 acisindan cagdas toplum standartlart agisindan acgik¢a
rahatsiz edici olarak tanimlanan haller Anayasa’nin Birinci Ek maddesi ile korunmakta ise de bazi eyaletlerde cocuklarin {istiin
yararinin korunmasi igin ¢ocuklara zararli nitelikte olabilecek bu materyallerin televizyon, basin araglari aracilifiyla ¢cocuklara

109 Giskhan Taneri, Cinsel Suclar (Bilge Yayinevi 2015) 291.

10" Ozbek (n 2) 39.

11 gokullu-Akinet (n 10) 37.

12 Taneri (n 109) 293.

113 Donay (n 63) 133.

114 Memis Kartal (n 26) 32,33.

115 Memis Kartal (n 26) 31,32.

116 Taneri (n 109) 293.

17" «TCK ve Ozel Kanunlara Gére Ceza Mahkemelerine Agilan Dava ve Yas Grubuna Gore Saniklar” baghgi altinda bkz. <http://www.tuik.gov.tr/PreTablo.do?alt_id=1070> Erigim
Tarihi 16 Haziran 2022.

118 Almanya’da da gocuk pornografisine iliskin igeriklerin yayilmasi, edinilmesi veya bulundurulmasinin cezalandirildigi Alman Ceza Kanunu’nun 184b. maddesinin stk uygulama alan:
buldugu belirtilmektedir. Bu kapsamdaki verilere bakildiginda 2016 yilinda 1.847, 2017 yilinda 1.909 und 2018 yilinda ise 2.078 kisinin yargilandig1 goriilmektedir. Ayrintili bilgi igin
bkz. MiiKoStGB/Hornle (n 22) p. 6.

119 Sieber (n 19) 54.
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dagitimimin kisitlandig1 (yasaklanmadigi) ve cocuklarin korunmasinin amaglandigi hiikiimler yer almaktadir'?°. Belirtildigi iizere
miistehcen olarak nitelendirilen bir biitiin olarak degerlendirildiginde herhangi bir sanatsal, bilimsel veya edebi bir deger tasimayan
toplumun ar ve haya duygusunu rencide eden, sehvet duygusuna yonelik ve sadece sehvet duygusunu tatmin amaciyla iiretilmig
olan iirlinler ile genel ahlak benzer nitelikte kavramlar olup bu {iriinlerin ¢ocuklara ulasilabilecek sekilde yaymlanmasi temelde
cocuklarin {istiin yarar1 ve korunmasi amaciyla yasaklanmaktadir. Nitekim bu sekildeki diizenleme ve tanimlama ¢ocuklar {izerinde
daha yogun bir koruma saglamaktadir.

B. COCUK PORNOGRAFiSi KAVRAMINA iLiSKiN DEGERLENDIRME

Onemli ve sorunlu diger bir nokta ise ¢ocuk pornografisi kavraminin bizzat kendisine iliskindir. Yargi organlarinin yorum-
larina, ulusal sinirlara, akademik ve yasal baglamlarda kullanimima gore farklilik arz eden kavramin uygunlugu konusu da
tartismalara neden olmustur!?!. Nitekim “cocuk pornografisi” kavramindan ¢ocuklarin cinsel olarak istismar edilerek pornografik
bir iiriinde kullanilmas1 yoniinde bir anlam ¢ikmaktadir'??>. Bu durumda ilk olarak cocuk pornografisi kavraminin igerisinde de
gecen pornografi kavraminin kelime anlamina bakildiginda sozliikte “cinsel iligkiyi veya ciplak insanlari cinsel olarak uyarmak
amaciyla betimleyen veya gosteren sanatsal degeri olmayan kitaplar, dergiler, filmler vb.” olarak tanmimlanmaktadir'?. Bir igerigin
pornografik olarak nitelendirilmesinde 6nemli olan asirt derecede, rahatsiz edici bir sekilde cinsel siireclerin 6n planda tutuldugu
ve agirlikli olarak cinsel uyarilarin hedef alinmasidir'?*. Agirlikli olarak veya sadece cinsel uyarilmay1 hedef alan ve rahatsiz edici,
asir1 kaba bir sekilde temsil edilen bu icerikler ilgili donemin kiiltiirii, toplumsal degerler ¢cercevesinde toplumun genelindeki cinsel
edep simirlarini agmakta oldugundan pornografik olarak degerlendirilmektedir'?. “Cinsel olarak uyarmak, tahrik etmek amaciyla
cinsel organlarin veya cinsel iliskinin betimlenmesi veya gosterilmesini igeren basili veya gorsel materyaller” olarak da tanimlanan
pornografi kelimesinin kokeni de 19. ylizyilin ortalarina dogru Yunanca’dan gelmekte olup “fahiselik hakkinda yazan” anlamina
gelen “pornographos” kelimesinden tiiremistir' 2.

[lk planda cinsel uyarilmay1 hedef alma kistas1 pornografik olarak nitelendirilmede bagvurulsa da cocuklar s6z konusu oldugunda
siirin yetigkinlere kiyasen daha diisiik oldugu ve bazi durumlarda ¢ocuklarin cinsel organlarinin fotograflarinin yetigkinlerinkinin
aksine pornografik olarak nitelendirmek icin yeterli olabilecegi belirtilmektedir'?’. Ciinkii bu tip durumlarda ¢ocuklar cinsel obje
haline getirilmekte ve baska kisilerin cinselliginin magduru haline gelmektedir'?®. Ayrica kavramin tanimlanmasinda yetiskin
pornografisi ile yapilan karsilastirmalarin kavramin temelinde yatan istismar icerigini azalttig1 da belirtilmektedir'?°. Bu nedenle
cocuk pornografisi kavrami elestirilere maruz kalmakta ve bu kavram yerine istismar etme karakterinin daha on planda tutuldugu
“cocuk istismari/somiiriisii materyalleri’nin (child abuse/exploitation material) kullanilmas1 6nerilmektedir'3.

Tanimlardan da anlagsildig1 iizere pornografi s6z konusu oldugunda cinselligin degil aslinda onun yayinlanmasi 6n plandadir.
Bir eserin pornografik olarak belirlenmesi agisindan icerik ve bigimsel olmak tizere iki yonlii bir ayrimin yapilmasi gerektigi ileri
stiriilmiigtiir. Bu goriise gore bir eserin pornografik olarak nitelendirilmesi i¢in oncelikle icerik olarak cinselligi vahsilestirerek
anlatmasi, cinsel istegi mutlaklagtirmasi ve insani cinsel bir sehvet objesi haline doniistiirerek estetik kaygidan uzak, abartily,
kiskirtic1 ve kaba bir sekilde gostermesi gerekmektedir!3!.

Tiim bu tanimlarda goziiktiigii lizere 6zetle pornografi; sadece cinsel diirtiilerin uyarilmasi amaciyla salt cinselligin s6z konusu

120 ABD Kongre Aragtirma Servisi (Congressional Research Service) (n 52) 366. Amerika’da konuya iligkin yer almig dava 6rnekleri icin bkz. ibid 367-368.

121 Anthony R. Beech, Ian A. Elliott, Astrid Birgden ve Donald Findlater, ‘The Internet and Child Sexual Offending: A Criminological Review’ [2008] (13) Aggression and Violent
Behavior 218.

122 zbek (n 2) 118; Benzer (n 3) 25.

123 Cambridge Dictionary <https:/dictionary.cambridge.org/dictionary/english/pornography> Erisim Tarihi 16 Temmuz 2022. Ayrica “cinsel diirtiilere yonelik olan, ahlaki degerlere
aykart diisen yayin, resim vb.” tanimi i¢in bkz. <http://www.tdk.gov.tr/index.php? option=com_gts&arama=gts&guid=TDK.GTS.5b3260da359644.15525715> Erigim Tarihi 16 Temmuz
2022. Buna ek olarak “miistehcen sey” olarak tanimlanmasina iliskin olarak bkz. Ozbek (n2) 19.

124 Klaus Weber, Rechtsworterbuch (24. bs., Verlag C.H. Beck 2022) Baslik: “Pornographische Inhalte”.

125 Martin Heger, ‘StGB § 184 Verbreitung pornographischer Inhalte’ in Karl Lackner, Kristian Kiihl, Martin Heger, Strafgesetzbuch Kommentar (30. bs., C.H. Beck 2023) p. 2; Jorg
Eisele, ‘StGB § 184 Verbreitung pornographischer Schriften’ in Adolf Schonke, Horst Schroeder, Strafgesetzbuch Kommentar (10. bs., C.H. Beck 2019) p. 8. Agirlikli olarak veya
sadece cinsel uyarilma ve toplumun genelindeki cinsel edep sinirlarin1 asmanin pornografik olarak nitelendirme icin yeterli olduguna iligkin olarak bkz. Tatjana Hornle, ‘StGB § 184°, in
Miinchener Kommentar zum StGB (Band 3, 4. bs., C.H. Beck 2021) p. 21-22; Wilhelm Laufhiitte ve Ellen Roggenbuck, ‘§ 184: Verbreitung pornographischer Schriften’ in Cirener G,
Laufhiitte H, Radtke H, Rissing-van Saan R, Ronnau T, Schluckebier W ve Tiedemann K (Ed.), Leipziger Kommentar StGB, (De Gruyter 2014) p. 5. Cinsel istismara dayanan ve cinsel
kaderini kendi basina tayin edemeyen ¢ocuga iligkin cinsel hareketlerle bir kiginin cinsel olarak uyarilmasinin zaten kaba ve rahatsiz edici bir tasvir niteliginde olduguna iliskin olarak
bkz. Jorg Eisele, ‘StGB § 184b Verbreitung, Erwerb und Besitz kinderpornographischer Schriften’ in Adolf Schonke, Horst Schroeder, Strafgesetzbuch Kommentar (10. bs., C.H. Beck
2019) p. 6.

126 Oxford Dictionary <https://en.oxforddictionaries.com/definition/pornography> Erigim Tarihi 16 Temmuz 2022. “Pornographos” kelimesi fahiselik anlamina gelen “prostitute” ve
yazmak anlamina gelen “graphein” kelimelerin birlesiminden meydana gelmistir.

127" Baier (n 10) 40.

128 Benjamin Krause, ‘Kinderpornographie im Internet’ [2016] MMR 667.

129" Beech, Elliott, Birgden ve Findlater (n 121) 218.

130" Franke ve Graf (n1)88.

131 Gzbek (n 2) 20. Ayni yonde Schonke/Schroder/Eisele, StGB § 184, p. 8. Ayrica cinsel siiregleri kaba, rahatsiz edici bir sekilde anlatan ve bu baglamda toplumun ¢ikarini tehdit
ve rahatsiz eden igeriklerin pornografik iiriinler kapsaminda degerlendirilecegine iliskin olarak bkz. Leipziger Kommentar/Laufhiitte/Roggenbuck (n 99) p. 4. Burada erotik eserlerle
bir benzerlik olsa da farkl1 olduklari aksine drnegin erotik bir iiriiniin s6z konusu olmasi halinde cinsel ¢agrisimlar s6z konusu olsa da bunlar sanatsal bir estetik ¢ergevesinde verilme
kaygisiyla yansitildigindan pornografi ve miistehcenlik kapsaminda degerlendirilmeyecegine iliskin olarak bkz. Oztiirk (n 71) 36, 42.
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olacag1 sekilde insanlarin cinsel bir obje haline getirilerek estetik kaygidan uzak bir sekilde gosterildigi materyaller olarak
tanimlanabilmektedir.

Konuya iligkin olarak uygulamadan bir 6érnek vermek gerekirse evli bir kadinin kocasini aldatmasina iligkin olarak yasanan-
lar, kadinin yasadigi bunalimlar ve bu iliskiden kurtulma g¢abalari ile utan¢g duygusu, pismanlik ve kadinin kendisine yonelik
ozelestirilerinin yer aldig1 kitabin dava konusu oldugu bir olayda Yargitay, dava konusu kitabin miistehcen bir nitelik tastyip
tagimadigina iligkin bir belirleme yaparken kararinda pornografi, miistehcenlik ve erotizm kavramlarina iligkin birtakim kistaslara
yer vermistir'32. Bu dogrultuda Yargitay pornografiyi “asir1, ¢ok siddetli, makul olmayan bir bigcimde sehvet duygularimin tahrik
edilmesi” olarak tarif ederken miistehcenlige iligkin olarak Kanun’daki tanim dogrultusunda bir ayrim yaparak halkin ar ve haya
duygulariin incitilmesini aramaktadir. Ayrica Yargitay séz konusu kararda ek bir kavram olarak erotik kavramina da yer vererek
bu kavrami “sevginin cinsel yoniinii ve cinsel agki anlatmasi agisindan edebiyat, resim, tiyatro, fotograf, film gibi her tiirlii sanat
dalinin bir tiirii” olarak kabul etmistir. Ayrica Yargitay sonug olarak dava konusu kitabi bir biitiin olarak degerlendirerek kitabin
erotik olduguna karar vermisgtir.

Sonug olarak s6z konusu tamimlamalarda da acgik¢a goziiktiigii iizere miistehcenligin; pornografi ve cocuk pornografisini de
kapsayan iist bir terim oldugu actk¢a goziikmektedir'*3. Nitekim belirtildigi iizere “her miistehcen sey pornografik degildir; ancak
her pornografik sey aym zamanda miistehcendir.”'3* Bu kavramlarin disarisinda yer alan erotik eserler ise sevginin cinsel yoniinii
ele almakta ve bu kapsamda miistehcen veya pornografik olarak degerlendirilmemektedir. Bu durumda kelime anlami1 kullanilarak
ibare, cocuklarin pornografik iiriinlerde kullanilmasi olarak yorumlanirsa ancak cocuklar iizerinde belirtilen niteliklere sahip
yani ¢ok agir hareketler cocuk pornografisi kapsaminda degerlendirilecektir. Bu nedenle TCK’da ¢ocuk pornografisi tabirindense
miistehcenlik ibaresinin benimsenmis olmasi ve sugun olugmasi acisindan miistehcen iiriinlerin aranmasi ¢ocuklar acisindan daha
etkin bir koruma saglamaktadir'®. Ciinkii burada “cocuk pornografisine” iliskin diizenleme olan 3. fikra ile temelde miistehcenlige
kars1 ¢ocuklarin korunmas1 amaglanmaktadir!36.

Ayrica uluslararasit mevzuatta da her ne kadar direk ¢eviri yapildiginda ¢ocuk pornografisi kavramina yer verilmis de olsa bu
haller genel pornografi kavramindan ayr1 degerlendirilmektedir'?”. Bu kapsamda ¢ocuk pornografisi, ¢ocuklarin istismari ile ilgili
olup sunumun normal pornografideki gibi kaba veya sansasyonel olmas1 aranmamaktadir'*®. Benzer sekilde cocuk pornografisi
kavraminin kapsaminin normal pornografiye gore daha genis kapsamli oldugunu gosteren bir drnek olarak ¢ocuk pornografisi
iceren gorsellerin igeriklerinin degerlendirilmesi i¢in {inlii tipoloji ¢aligmast olan COPINE ol¢eginde cinsel aciklik ve siddetin
artmasina bagl olarak on diizey tanimlanmaktadir. Gorsellere iliskin asamalar su sekilde siralandirilmustir’®”: (1) cinsel igerik
barindirmayan i¢ camasiri ile fakat olagan davraniglarla olagan durumlar gdsteren aile albiimleri gibi gorseller; (2) havuz, sahildeki
gibi ¢iplakligin normal oldugu ¢iplaklik; (3) cocuklarin kismen giyinik (mesela i¢ ¢camasiri) oldugu, oyun parklari veya yasam
alanlar1 veya benzeri korunan yerlerde ¢ocuklarin gizli veya ortiilii olarak alindig1 anlagilan kayitlardan olusan erotik gorseller;
(4) poz verme; (5) erotik poz verme; (6) detayli erotik poz verme; (7) cocugun cinsel davraniglarini iceren gorseller; (8) temas
iceren saldirilar; (9) agir saldirilar barindiran gorseller; (10) sadist ve hayvanlarla ¢cocuklarin cinsel davraniglarina iligkin gorseller.
Bu goriisler kapsaminda da ¢ocuk pornografisi kavramu ile aslinda pornografik iiriinlerde ¢cocuklarin bulunmasi degil ¢cocuklarin
istismarini doguran miistehcen igeriklerin dikkate alindigin1 sdylemek yanlis olmayacaktir.

C. TURK CEZA KANUNU ILE ULUSLARARASI DUZENLEMELERIN KARSILASTIRILMASI

Diger bagliklar altinda ayrintili olarak ele alinan tanimlamalara genel olarak bakildiginda ¢cocuk pornografisinin belirlenmesinde
genel egilimin gorsel iirlinler temelli oldugu gozlemlenmektedir. Bu konuda da TCK’daki diizenlemeye bakildiginda ¢ocuklari
daha ¢ok koruyan bir diizenleme bulunmaktadir. Nitekim her ne kadar madde metni biraz ifade olarak problemli de olsa “miistehcen
goriintii, yazi veya sozleri iceren iiriinlerin iiretiminde ¢ocuklari, temsili cocuk goriintiilerini veya ¢ocuk gibi goriinen kisiler” ile kast
edilen ¢ocuk pornografisine iligkin goriintiilerin, yazilarin veya pornografik iiriinlerde ¢ocuk izlenimi veren seslerin kullanilmasi

Yargitay 8. Ceza Dairesi, 872/1682, 3.4.1985 <www.kazanci.com.tr> Erigim Tarihi 18 Temmuz 2022.

133 YCGK, 14-603/66, 24.3.2015 <www.kazanci.com.tr> Erigim Tarihi 18 Temmuz 2022. Ayrica miistehcenligin daha ok hukuki bir kavram oldugu yéniinde bkz. Taneri (n 66) 566.
134 Ozbek (n2) 21.

Ayni yonde toplumsal ve zamansal faktorlere gore degiskenlik arz eden miistehcenlige iligkin Kanun’da net bir tanimlama yapilmasinin maddenin asil amaci olan ¢ocuklarin
korunmasini olumsuz etkileyecegi yoniinde bkz. Oztiirk (n 71) 29. Buna kars1 olarak Kanun’da miistehcenlik kavraminin kanunilik ilkesini ihlal ettigi ve burada miistehcenlik ile
pornografinin anlagiimasi gerektigine iligkin olarak bkz. Ozbek, Dogan ve Bacaksiz (n 66) 865-868. Ayrica kanunilik ilkesini ihlal etmedigine iligkin goriig icin bkz. Oztiirk (n 71) 31-32.
Ahlaki kavramlarla ilgili hukuk alanlarinin ele alinmasinin iilkeler bazinda degiskenlik gosterebilecegi, bu nedenle de uluslararas diizenlemelerde yeknesak bir sekilde pornografi bile
dense miistehcen, ahlaksiz gibi terimlerin kullanildigina iliskin olarak bkz. Liesching (n 4), 163.

136 YCGK, 14-603/66, 24.3.2015 <www.kazanci.com.tr> Erigim Tarihi 18 Temmuz 2022. Oztiirk (n 71) 56.

137 Lackner/Kiihl/Heger/Heger (n 99) p. 2. Ayrica yalnizca ve agirlikli olarak cinsel tatmin amaci tagima ile genel toplumun cinsel edep sinirlarini asma seklindeki iki 6zelligin
pornografiye iliskin genel bir tanimin yapilmast i¢in yeterli oldugu, cinsel arzuya iliskin bir nesne olarak gosterilme gibi bagka unsurlarin aranmasina gerek olmadigi; bu nedenle de
cocuk pornografisi 6zelinde ayri bir tanimlama yapilmasina gerek olmadig: yoniinde bkz. MiiKoStGB/Hornle (n 22) p. 14; (n 123) p. 22.

138 Lackner/Kiihl/Heger/Heger (n 99) p. 2.

139 Franke ve Graf (n1)89.
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olarak anlagilmahdir'*®. Madde metni bu sekilde yorumlandiginda hukukumuzda cocuk pornografisinin sadece gorsel degil
diger boyutlarinin da yasaklandig1 géziikmektedir. Nitekim genel olarak diizenlemelerde cocuk pornografisi kapsaminda sézel ve
yazili iiriinler degil de gorsel iiriinlere 6nem verilmesinin sebebinin genelde pornografinin teshire dayali olmasindan ve yazili ve
sozel iiriinlerde ise genellikle kurgusal niteligin daha baskin olmasindan kaynaklandig1 da ileri siiriilmiistiir'*'. Burada kurgusal
olan sozel veya yazili Uiriinlerin ¢cocuk pornografisi kapsaminda degerlendirilmemesi yoniindeki egilimin temelinde bu iirlinlerde
cocuklara iliskin dogrudan bir suiistimalin yer almamas1 yatmaktadir'#>. Bu nedenle de 6rnegin Siber Sug Sézlesmesi’nde kurgusal
olarak yapilan ¢ocuk pornografisinin yasaklanmasina iligkin diizenlemeler devletlerce istisna tutulabilmektedir. Fakat her ne kadar
burada dogrudan bir suiistimalin yer almadig iddia edilse de burada bu tarzdaki eserlerin yayimlanmasi cocuklarin bu hareketleri
olagan kabul etmeye baglamasi ve suistimale daha ac¢ik hale gelmelerine neden olmakta ayrica pedofili yonelimi olan kisileri ve
diger kisileri de bu hareketleri yapmaya tesvik etmektedir'*®. Bu nedenle burada her ne kadar gergek bir ¢ocuk yer almasa da
cocuklar bu durumdan dolayl olarak etkilenmektedirler.

Tanimlamalar 15181inda bakildiginda diger bir problem ise ¢ocuklarin cinsel bir sekilde veya cinsel bir davranis icerisinde
goriintiilenmesi geregidir. Bu durumda bir eserin ¢ocuk pornografisi altinda degerlendirilmesi 6rnegin Siber Su¢ S6zlesmesi’nde
yer alan tanim degerlendirildiginde bir ¢cocugun veya cocuk gibi goriinen bir kisinin cinsel icerikli bir davranista bulunmasinin
tasvir edilmesi gerekmektedir. TCK’da ise yukarida da belirtildigi lizere “miistehcen gériintii, yazi veya sézleri igeren iiriinlerin
iiretiminde ¢ocuklar, temsili cocuk goriintiilerini veya cocuk gibi goriinen kisilerin” kullanilmas1 bu kapsamda degerlendirilmisgtir.
Bu durumda her iki diizenleme arasindaki farkin “cinsel icerikli davranis” ile “miistehcen” ifadelerinde yattig1 goziikmektedir.
Bu durumda miistehcenlik ile cinsel icerikli davranig, yani ¢ocuklarin cinsel bir baglamda goriintiilenmesi arasindaki farklarin
neler oldugu ayn1 anlama m1 geldigi ortaya konmalidir. Ornegin burada bir ¢ocugun sevimli bir fotografinin baz1 kisiler agisindan
cinsel tatminde kullanilabilmesi s6z konusu oldugunda bu hareket hangi kapsamda degerlendirilecektir? Bu tip durumlarda cinsel
baglamda ve cinsel igerikli bir davranig igerisinde ¢ocuklarin gosterilmesine iligkin nasil bir kistas belirlenecegi aslinda temelsiz
kalmistir. Bu noktada cinsel igerikli davramig ve miistehcenligin her ikisinin de yoruma bagli ibareler oldugu ve somut olayin
sartlar1 altinda degerlendirilecegi soylenmelidir. Nitekim miistehcenligin bir noktada cinsel icerikli davranisi da kapsadigi ve
bu durumda burada amacin belirtildigi lizere ¢cocuklarin korunmasi oldugu da gozetildiginde oldukca yerinde bir ibare oldugu
unutulmamalidir. Ciinkii cinsel icerikli davranis ile neyin kast edildigi net bir sekilde belirtiimemekte bu konu a¢iklanmaya ihtiyag
duymaktadir. Ornegin cinsel igerikli davranig pornografi kavramu ile birlikte degerlendirilerek sadece cinsel iliskiye yonelik olan
davraniglar1 m1 kapsayacaktir? Cinsel organlarin gosterilmesi veya ¢iplaklik bu durumda cinsel icerikli davranig sayilacak midir?

Bu problemlere iligkin bir 6rnegi de Alman hukukunda ¢ocuk pornografisi kavraminin genisletilmesini ve bu kapsamdaki kanun
degisikligini tetikleyen Edathy Olay: olarak adlandirilan SPD’li bir siyasetcinin ¢iplak cocuk resimleri bulundurmasi skandali tegkil
etmektedir. Yaganan bu skandalda cinsel bir davranis icermeyen ¢iplak cocuk fotograflari ve videolarinin bulundurulmasinin niteligi
tartigma konusu yapilmistir. Bu kapsamda s6z konusu olay temelde ¢iplak ¢ocuklara iligkin resim ve videolarin ¢cocuk pornografisi
mi yoksa cezalandirilmayan ¢iplak goriintiiler olarak m1 degerlendirilecegine iliskin olup mahkeme bunlar1 sinir alanda goriintiiler
olarak nitelendirmistir'4*. Dogabilecek tiim bu sorunlardan dolay: diizenlemelerde sadece cinsel icerikli davranis ibaresine yer
verilmesi aciklamaya muhtactir. Nitekim Amerika’da bu a¢iklama Federal Yasa’da yer almis ve cinsel icerikli davranigin sadece
cinsel davranig1 degil bununla birlikte bir kisinin cinsel organinin veya cinsel organ g¢evresinin sehvet uyandirici bir sekilde
gosterilmesini de kapsadig1 belirtilmistir'+>.

Ayrica Ornegin kanunda belirtilen sekilde pornografik bir amacla iiretilmeyen veya ¢ocuklarin cinsel istismarini dogurmayan
goriintiilerin pornografik amagla dagitilmasi halinde - nitekim bu durum pedofili olanlar arasinda yaygin olarak goziikmektedir - bu
iriinler kanun kapsaminda korunmamakta ve cocuk pornografisi altinda degerlendirilmemektedir. Ornegin cocuk bezi reklamlar
gibi ¢ocuklarin yer aldig1 reklamlar ya da aile, arkadaglar ve akrabalar arasinda paylasilmak iizere konulmus giinliik resim veya
goriintiiler ya da bagka amagclarla hazirlanan ama cocuklarin iizerinde kiyafet olmayan goriintiiler, 6rnegin i¢ giyim, mayo, bikini
kataloglar1 gibi ya da internette ¢cocuk mankenlerin yer aldig1 internet siteleri gibi aslinda cinsel bir boyutu olmayan goriintiiler

140 By yondeki Yargitay karari icin bkz. “Buradaki miistehcen iiriin iceriginde miistehcenlik unsuru olarak ¢ocugun kullamildigi resim, film, video, fotograf, grafik, imge, heykel, ¢izgi
film, animasyon gibi gorsel veya sesli iiriinler ile sarki sozii, roman, hikaye gibi yazilu iiriinleri ifade etmektedir.” YCGK, 14-603/66, 24.3.2015 <www.kazanci.com.tr> Erigim Tarihi 17
Temmuz 2022 . Bu kapsamda icerigin ve konunun ¢ocuklarin cinsel istismari ile ilgili olmas1 gerektigi ve istismar ile iligkilendirilemeyen ¢izim, resim gibi iceriklerin bulundurulmasinin
cezalandirilmayacagina iligkin olarak bkz. Lackner/Kiihl/Heger/Heger (n 99) p. 6; Leipziger Kommentar/Laufhiitte/Roggenbuck (n 99) p. 11.

141 Cam (n 1) 59.

142 Cam (n 1) 59. Ornegin Almanya'da gercekei temsile yakin kurgusal iiriinlerde objektif/nesnel bir gézlemcinin bakis agisi dogrultusunda kurgusal kisinin cocuksu goriiniip
goriinmediginin belirlenecegine iligkin olarak bkz. MiiKoStGB/Hornle (n 22) p. 11, 13; Schonke/Schroder/Eisele, StGB § 184b, p. 18.

143 fzlenilenlerin cocuklara yonelik cinsel ¢ekimi arttirabilecegi, yaygin bir uygulama alani buldugu seklinde yanlis bir izlenim yaratabilecegi ve ¢ocuklarin daha fazla cinsel mag-
duriyetlerine yol acacak bir pazar yaratilmasim dogurduguna iliskin olarak bkz. Beech, Elliott, Birgden ve Findlater (n 121) 222. Nitekim ayn1 sekilde ¢ocuklara pornografik veya
cocuklarin cinsel istismarinin yer aldig1 iceriklerin gosterilmesi de cocuklart manipiile etmekte, cinsel aktiviteleri normallestirerek duyarsizlastirmakta ve benzer fotograflart kendilerinin
yollamalarinin 6niinii agmakta olduguna iliskin olarak bkz. International Centre for Missing and Exploited Children (n 37) 16.

144 Krause (n 128) 666.

145 ABD Kongre Aragtirma Servisi (Congressional Research Service) (n 52) 363.
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pedofili olan kisiler acisindan cinsel tatminde kullamlmakta ve bu materyaller pornografik olarak iletilebilmektedir'#®. Fakat
bu durumda ¢ocuklara iligkin her goriintiiniin pornografik olarak degerlendirilmesi gibi bir ihtimal dogmaktadir. Bu nedenle de
tanimlamadaki onem tekrar kendini gostermektedir.

SONUC

Sonug olarak belirtilmelidir ki ¢ocuk pornografisi ve ¢cocuklarin cinsel istismart 6zellikle en zararli ve etkili halini internet
aracihigi ile almistir. Internet hem cocuk pornografisine iliskin olan iiriinlerin tiim diinyada cok kolay bir sekilde yayilmasini
saglamakta hem de ¢ocuk istismarcilarinin ve pedofililerin birbirlerini ve de ¢ocuklar1 kolayca bulup kandirmalarina olanak sagla-
maktadir. Gergekten de internetin global bir medya oldugu ve araciligiyla her tiirlii verinin tek bir tusla tiim diinyaya saniye kadar
kisa bir siire icerisinde yayilabilecegi unutulmamalidir'#’. Ayrica internetteki anonim hesaplarin da her zaman bulunmasinin kolay
olmadi81 nazara alindi§inda ¢ocuklarla cinsel amagh paylasimlar s6z konusu oldugunda bunlarin tespitinin ne denli zor oldugu
da acikc¢a goziikkmektedir. Bu noktada internet gelisen teknoloji agisindan ¢ok biiyiik bir nimet olmakla birlikte internetin cocuk
pornografisinde oldugu lizere ¢ok zararl1 yonleri de bulunmaktadir. Nitekim internetin gelisimi ile birlikte cocuk pornografisinin
iletiminin yayginlagmas1 ve farkli bir boyut alabilmesine iligkin bir 6rnek olarak Blockchain agindaki finansal olmayan igeriklerin
analizine iligkin yapilan bir aragtirma belirtilmelidir. Bu aragtirmada yapilan yedeklemelerde ¢ocuk pornografisine iliskin linklerin
yer aldig1 fark edilmistir. Blockchain sistemine iligkin finansal iglemlerin kisisel yedeklenmelerinde rastlanan ¢ocuk pornografisi
linkleri baglaminda Blockchain agimin kullanicilarinin ¢ocuk pornografisine iligkin iiriinlerin bulundurulmasindan dolay1 cezai
sorumlulugu problemi dogmaktadir. Bu tartigmalarda da ceza hukukundaki problemli bir takim noktalarin 6nemi ortaya konmus-
tur. Nitekim bulundurma fiili i¢in linkin bilgisayara indirilmis olmasi yeterli olacak midir? Buna iliskin olarak ise Blockchain ag1
icerisinde cezalandirabilirligin sinirlarini ve ortalama bir kullanicinin islemlerin tiim icerigini bilmesinin beklenemez oldugundan
yetkililere ne zaman bildirimde bulunmasi gerektigini belirleyen kanuni diizenlemelerin yapilmasi gerektigi belirtilmektedir!*®.
Ornekte de goriildiigii iizere gelisen teknoloji ve zamanla istismarin boyutu ve iletimin kolaylig1 farkli sekillerde ortaya ¢ikabilmek-
tedir. Bu nedenle toplu bir internet veya erisim engelinin de orantili bir 6nlem olacagini savunmak miimkiin degildir. Fakat pek
tabiidir ki cocuk pornografisinin ve miistehcen liriinlerin yaygin bir hal almasi ve bunlarin ¢ocuklarin erigsimlerinin oldugu ortam-
larda yapilmasi ve dolayistyla ¢ocuklarin bu iiriinleri gérmesi, izlemesi, okumasi, dinlemesi ¢ocuklarin zamanla bu tip hareketleri
olagan ve normal karsilamasina ve ruh sagliklarinin bozulmasina sebebiyet vermektedir. Bu zararli yonlerinden dolay1 internetin
kullanilmasinin yasaklanmasi s6z konusu olamayacagindan ifade 6zgiirlii§iiniin de korunacagi sekilde cocuklarin iistiin yarari ve
saglig1 acisindan getirilecek sinirlamalar dikkatlice belirlenmelidir. Nitekim bir konuda 6nlemlerin alinmasi ve birtakim degerlerin
korunabilmesi agisindan temel adim tanimlamalarda ve belirlenen kavramlara iligkin cercevelerin iyi cizilmesinde yatmaktadir.
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ABSTRACT

The “Crime of Recording Audio or Visual Media”, which was not regulated under the former Turkish Penal Code numbered
765, was initially regulated in Article 286 of the Second Section titled, “Crimes against the Judiciary”. It is within the Fourth
Part, titled “Crimes against the Nation and the State and Final Provisions”, in the Second Book titled “Special Provisions” of
the Turkish Criminal Code numbered 5237. With this crime, the act that violates the prohibition -in Article 183 of the Criminal
Procedure Code numbered 5271, titled “Prohibition of using audio and visual media recording devices”- is being penalized, and
the same prohibition is also included in Article 153 of the Civil Procedure Law numbered 6100, titled “Prohibition of recording
and broadcasting”. Regulations state that all devices capable of providing audio or visual media recording or transferring within
the courthouse and in the courtroom after the start of the hearing are prohibited. Thus, Article 286 of the Turkish Criminal Code
will be applied in case of violation of these rules, aiming to ensure that procedure takes place within a certain order and, in
particular, to preserve the presumption of innocence in criminal proceedings. In this study, the “Crime of Recording Audio or
Visual Media”, regulated in Article 286 of the Turkish Criminal Code numbered 5237, is examined according to the examination
method of crime. Besides, suggestions for necessary amendments to certain provisions related to this type of crime are included.

(077

765 sayili miilga Tiirk Ceza Kanunu doneminde diizenlenmemis olan “Ses veya Goriintiilerin Kayda Alinmasi Sugu”, ilk defa 5237
say1l Tiirk Ceza Kanunu’'nun “Ozel Hiikiimler” baslikli ikinci Kitabmin, “Millete ve Devlete Kars1 Suclar ve Son Hiikiimler”
baslikli Dordiincii Kisminin “Adliyeye Karst Suglar” baghkli ikinci Boliimiinde yer alan 286’nc1 maddesi ile hiikkme baglan-
migtir. Bu sug ile birlikte, 5271 sayili Ceza Muhakemesi Kanunu’nun “Ses ve goriintii alic1 aletlerin kullanilmasi yasag1” baslikl
183’{incii maddesindeki yasaga aykirilik olusturan fiil cezalandirilmakta olup, s6z konusu yasak ayn1 zamanda 6100 sayil1 Hukuk
Muhakemeleri Kanunu'nun “Kayit ve yayin yasagi” baglikli 153’iincii maddesinde yer almaktadir. Adliye binasi igerisinde ve
durugma bagladiktan sonra durugsma salonunda her tiirlii sesli veya goriintiilii kayit veya nakil olanag:1 saglayan aletlerin kul-
lanilamayacagi ve bu kurallara aykirilik olmasi durumunda Tiirk Ceza Kanunu’nun 286 nc1 maddesinin uygulanacag seklindeki
diizenlemeler, muhakemenin belli bir diizen igerisinde ger¢eklesmesinin temin edilmesini ve 6zellikle ceza muhakemesi bakimin-
dan masumiyet karinesinin korunmasini amaglamaktadir. Bu ¢aligmada 5237 sayili Tiirk Ceza Kanunu’nun 286’nc1 maddesinde
yer alan “Ses veya Goriintiilerin Kayda Alinmas1 Sugu”, su¢ inceleme yontemine gore incelenerek, bu sug tipi ile ilgili bazi madde

metinlerinde yapilmasi gerekli goriilen degisikliklere dair 6nerilere yer verilmektedir.

Keywords: Investigation and prosecution, audio or visual media, recording or transferring

Anahtar Kelimeler: Sorusturma ve kovusturma, ses veya goriintiiler, kayda almak veya nakletmek

Introduction

Although the development of technology has brought conveniences to the field of law, it has also brought some disadvantages.'
Since every technical development may also involve new dangers, criminal law has been in a continuous process of development
in order to react to hitherto unknown risks.> The new era’s technological achievements, as well as the use of technical means for

' Erdal Yerdelen, ‘Ceza Muhakemesinde Videokonferans Yonteminin (SEGBIS) Kullanimy’, (Erdal Yerdelen (tr)) (2019) 1(2) Bilisim Hukuku Dergisi 271.
2 Arnd Koch, ‘Hukuka Aykir1 Resim Cekimlerine Karsi Ceza Hukuku Korumasi -Alman Ceza Kanunu md. 201a-", Yener Unver (ed), Ozel Yasam, Medya ve Ceza Hukuku, (Hakan
Hakeri (tr)), Karsilagtirmali Giincel Ceza Hukuku Serisi 7 (Seckin Yayincilik 2007) 203-204.
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the transfer of audio and visual media, have resulted in a number of changes to traditional criminal law, not only speeding it up
but also changing the attitude and understanding of the proceedings’ conduct. Indeed, it is worth noting that the International
Criminal Tribunal for the former Yugoslavia was one of the first in Europe to initiate trial hearings via video link or Skype, thus
being referred to as a pioneer in this field.?

The adoption of technological changes without proper consideration of their possible disadvantages and the exploitation of
their benefits has often led to unnecessarily negative reactions.* Dizzying technical developments pose new types of dangers to
the personal rights of the individual> Although it is necessary to make use of technical developments, this should be done in
accordance with the principles of fair trial and equality, as well as justified and reasonable justification.®

The aim of criminal procedure law is to find the material truth by investigating it in a way that does not lead to human rights
violations and to ensure justice.” Technological advances in criminal procedure should be utilised to increase efficiency without
compromising fair trials. However, it is argued that while technology is advancing, fundamental concerns centred on fair criminal
proceedings and human dignity are increasingly being ignored.® The increasing use of technology in criminal proceedings, even
if it is considered beneficial in terms of speeding up the proceedings, may cause controversy in terms of many principles such as
immediacy and orality, which are related to the right to a fair trial.’

It can be said that courts, like other organisations, are undergoing a transformation from paper-based processes and archiving
to digital records, and from records that are primarily locally accessible to records that can be accessed online. The adoption of
new media is not a new experience for courts, which have already adapted to audio and video recording, microfilm, and computer
tape.'” The introduction of videotapes into the law is only a part of the development of the law of evidence regarding the use of
mechanical recording devices. Audio recordings, on the other hand, entered the legal scene later but eventually reached a point
where they were widely accepted.!! Although duly filled and preserved'? audio or video recordings are generally accepted as
evidence, it is crucial that the material in question possesses the characteristics of admissible evidence, particularly that it is both
“unmodified/intact” and “lawful”.! If there is a suspicion that the audio and videotapes have been tampered with or if they were
not obtained in accordance with the law, they cannot be used as indicative evidence.'* In addition, in cases where the recording of
audio and visual media is prescribed by the legislation, if it is carried out without complying with the procedure regulated in the
legislation, the recordings made will be contrary to the law and they cannot be used as evidence in criminal proceedings."

It is worth noting that a remote hearing refers to a hearing in which one, several, or all participants, including witnesses,
experts, parties, lawyers, and judges, are not physically present in a courtroom but are instead connected through telephone or
videoconferencing systems. It should also be noted that the term video-hearings may be used interchangeably with the concept of
a remote hearing, where all or some of the participants are connected via a videoconferencing system that allows them to see each
other using a camera.'®

Videoconferencing system is composed of interactive telecommunication technologies that enable simultaneous interaction
between two or more locations (via two-way video or audio transfer). This electronic communication technology aims to enhance
information exchange among users. This technology permits real-time audio and video conversations between people in different
locations, utilising a system of monitors, microphones, cameras, computer equipment, and other devices.!” However, there are

3 Zoran S. Pavlovi¢, ‘About Legality of On Line Trials in Criminal Procedure’ (2020) 2 Journal of Eastern European Criminal Law 33, 34.
4 James P. Barber and Philip R. Bates, ‘Videotape in Criminal Proceedings’ (1974) 25(4) Hastings Law Journal 1017, 1041.
5 Koch (n 2) 220.

6 Hakan Pekcamtez, Oguz Atalay and Muhammet Ozekes, ‘Hukuk Muhakemeleri Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun Teklifinin (2020) Degerlendirilmesi’
(Lexpera Blog) <https://blog.lexpera.com.tr/hmk-ile-bazi-kanunlarda-degisiklik-yapilmasina-dair-kanun-teklifinin-2020-degerlendirilmesi/> accessed 17 March 2023.

7 Cumhur Sahin and Neslihan Goktiirk, Ceza Muhakemesi Hukuku-I (1 11 edn, Seckin Yayincilik 2020) 33.

8 Edie Fortuna Cimino, Zina Makar and Natalie Novak, ‘Charm City Televised & Dehumanized: How CCTV Bail Reviews Violate Due Process’ (2014) 45(1) University of Baltimore
Law Forum 57, 103-104.

9 Gizem Dursun, ‘Samgin Durusmada Hazir Bulunma Hakki ve Bu Kapsamda Sesli ve Goriintiilii Bilisim Sisteminin (SEGBIS) Degerlendirilmesi’ (2016) 11(143-144) Bahgesehir
Universitesi Hukuk Fakiiltesi Dergisi 127, 128.

10" Amanda Conley and others, ‘Sustaining Privacy and Open Justice in the Transition to Online Court Records: A Multidisciplinary Inquiry’ (2012) 71(3) Maryland Law Review 772,
773.

11" Barber and Bates (n 4) 1019-1020.

12 Bahri Oztiirk, ‘Ses ve/veya Goriintii Kaydeden Araglarla Yapilan Tespitlerin Ceza Muhakemesi Hukukundaki Degeri’, Prof. Dr. Seyfullah Edis’e Armagan (Dokuz Eyliil Universitesi
Yaynlar1 2000) 226.

13 Yener Unver, ‘Ceza Muhakemesinde Ispat, CMK ve Uygulamamiz’ (2006) 1(2) CHD 103, 128.

14 Mahmut Koca, ‘Ceza Muhakemesi Hukukunda Deliller’ (2006) 1(2) CHD 207, 218.

15" Ali Kemal Yildiz, ‘Ses ve/veya Goriintii Kayitlarinin Ispat Fonksiyonu’ (2006) 1(2) CHD 253, 262.

16" Anne Sanders, ‘Video-Hearings in Europe Before, During and After the COVID-19 Pandemic’ (2020) 12(2) International Journal for Court Administration
<https://storage.googleapis.com/jnl-up-j-ijca-files/journals/1/articles/379/submission/proof/379-1-1849-2-10-20210506.pdf> accessed 18 March 2023.

17" Eric T. Bellone ‘Private Attorney-Client Communications and the Effect of Videoconferencing in the Courtroom’ (2013) 8(1) JICLT 24, 26.

95




Ceza Hukuku ve Kriminoloji Dergisi -Journal of Penal Law and Criminology

also various opinions in the doctrine regarding the positive'® and negative'® aspects of the videoconferencing system that can be
applied in the proceedings.?”

Bellone suggests that technology provides high speed and efficiency in prosecuting defendants, which leads to cost savings.
However, while cost savings and gains in administrative productivity are achieved, the negative effects of new technology alienate
and depersonalise defendants?! Indeed, in Bruton v. United States, Justice Brennan stated that if greater speed, economy, and
convenience in the administration of the law were achieved at the expense of fundamental principles of constitutional liberty,
then the price would be too high.?> However, Bellone also notes that the courtroom videoconferencing system can be reformed to
protect lawyer-client communication by establishing appropriate procedures to ensure the free flow of this private communication
and to safeguard the lawyer’s ability to provide adequate assistance.”?

Although, it can be said that in a world that is rapidly digitalising due to the pandemic disease affecting everyone, it is no longer
possible to give up the habits brought about by this digitalisation. Therefore, this issue has become an inevitable situation in terms
of enabling the hearing to be held from another location by transferring the audio and visual media.>*

In this study, the “Crime of Recording Audio or Visual Media”, which is regulated in Article 286 of the Turkish Criminal Code
(TCC) numbered 5237, will be discussed. In this context, the legally protected interest, also the material elements, the mental
element, and the unlawfulness element within the scope of the elements of this crime and the culpability related to this crime are
first examined according to the examination method of crime. Then, the special forms of this crime will be highlighted, and the
sanctions and rules of procedure in relation to this crime will be mentioned.

I. In General

According to Art. 378, para. 1 of the former Code of Criminal Procedure (CCP) No. 1412, there was no explicit provision in
the law on whether audio and visual recordings could be made during a hearing. However, the chief judge had the duty to ensure
the discipline of the hearing, and could remove from the courtroom any person who disturbed the discipline of the hearing. The
chief judge also had the authority to decide whether or not to allow members of the media to record audio and visual media during
the hearing.>> The chief judge was also authorised to prohibit the use of audio and visual recording equipment in the courtroom
in the event that members of the media caused a stampede and obstructed the course of the trial 2® In addition, it was stated that
audio and visual recordings may be prohibited according to Art. 377, para. 3 of the CCP on the grounds that audio and visual
recordings would violate the “dignity, honour and rights of persons”?’ As a matter of fact, it is stated that regardless of the type
of case, it is a fact that the publication of audio and visual recordings will touch the dignity, honour and rights of individuals.?® It
is also noted that audio and visual recordings of individuals during the trial would harm the right to protection of reputation and
good name, and that audio and visual recordings should be prohibited during the trial in terms of the right to respect for private

18 According to Hillman, one of the most important benefits of videoconferencing system is the improved security of the courtroom. In this system, since the defendants are connected to
the courtroom from the prison via video technology, the need to provide transport is eliminated. Prison and court officials would thus be relieved of the security concerns of transporting
defendants through open parking lots and corridors within the court building. The use of video technology can alleviate a potentially dangerous situation between impulsive and hostile
defendants. It may also alleviate the concerns of the victim who is afraid of seeing the defendant. In addition, with the removal of the need to provide transport for the defendants, fewer
police and court officers are needed at the courthouse, enabling them to patrol the streets more. Another important benefit of this system realised by the government is the monetary
savings achieved through the adoption of video technology. It is also argued by some commentators that the judge will be more focused on the defendant’s case as all external interruptions
are minimised. (Zachary M. Hillman, ‘Pleading Guilty and Video Teleconference: Is a Defendant Constitutionally ‘Present’” when Pleading Guilty by Video Teleconference?’ (2007) 7(1)
Journal of High Technology Law 41, 47-48.).

19" Bellone argues that videoconferencing has a negative impact on the relationship between lawyers and clients, as well as on private communication between them. The author contends
that the use of videoconferencing leads to a reduction in the personal relationship between users, which could potentially result in the alienation of defendants within the criminal justice
system. This is because a lawyer cannot effectively represent a client without effective private communication. Videoconferencing, which is used during the trial when the defendant
is under arrest and the defence counsel is in the courtroom, constitutes a major obstacle to communication between the lawyer and the client. According to this view, the first problem
created by the videoconferencing system is the limited communication with the lawyer via video, and the second problem is the inability to communicate with the lawyer at all. As a
matter of fact, the defendant’s trust in his or her lawyer may decrease through video conferencing. Moreover, due to the lack of direct and unmediated communication with the lawyer,
important aspects of the defendant’s physical presence, such as changes in the defendant’s demeanour, facial expression, and tone of voice, may be lost or misinterpreted in the video
image. (Bellone (n 17) 27-28.).

20 If the hearing of the person concerned is carried out outside the courtroom, different problems may be encountered in terms of both the seriousness of the proceedings and security. As
a matter of fact, if the technical infrastructure and facilities are not sufficient in the place where the person is listened to, it is stated that it is a better practice to carry out the hearing in the
courtroom of the court where the person is located, since there may be some problems such as the person being listened to may be influenced or the broadcast may be interrupted, or, for
example, whether the person is playing a video that the person has previously recorded or whether the person is using “deepfake” technology. Furthermore, people who are not sufficiently
interested in technology, such as the elderly, may behave differently than they would normally in front of the camera in these hearings with audio and visual media transfer. (Gokce Varol
Karaosmanoglu, ‘Ses ve Goriintii Nakli Yoluyla Durugma Yapilmasina liskin Olarak 7251 Sayili Kanun’la Yapilan Degisikliklerin Dogrudanlik Tlkesi Kapsaminda Degerlendirilmesi’
(2022) 8(1) AndHD 71, 78, 80.).

21" Bellone (n 17) 47-48.

22 Hillman (n 18) 69; Bellone (n 17) 48.

23 Bellone (n 17) 48.

24 Selcuk Oztek, ‘Hukuk Muhakemeleri Kanunu'nun Aleniyet Tlkesine {liskin 28 inci Maddesi ile Ses ve Gériintii Nakledilmesi Yoluyla veya Bagka Yerde Durusma icrasina Iliskin 149
uncu Maddesinde 7251 sayil1 Kanunla Yapilan Degisiklikler Hakkinda Bazi Diisiinceler’ (2021) 148(66) Adalet Dergisi 641, 663.

25 Nur Centel, ‘Diiriist Yargilama ve Medya Bakimindan Demokrasi Kiiltiirii’ (1994) 49(3-4) Ankara Universitesi SBF Dergisi (Prof. Dr. Yilmaz Giinal’a Armagan) 57, 62.

26 Hamide Zafer, ‘Medya Ozgﬁrlﬂgﬁ ve Adli Haberlerin Verilisi’ (1999) 11(1-3) MUHF-HAD (Prof. Dr. Selahattin Sulhi Tekinay’in Hatirasina Armagan) 751, 771.

27 Handan Yokus Seviik, ‘Adil Yargilanma Kapsaminda Ceza Yargilamasinda Aleniyet ilkesi’, Prof. Dr. Cetin Ozek Armagan: (San Ofset 2004) 760.

28 Zafer (n 26) 771.
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life under Art. 8 of the European Convention on Human Rights (ECHR).>® According to an opinion in legal doctrine, it is stated
that Art. 378, para. 1 of the CCP was able to meet the needs at the time this Code entered into force, but it is necessary to make
legal arrangements in terms of technical developments in this regard, and it is concluded that “the principle of public hearing”
will not prevent the limitation of this issue.>* Another opinion in legal doctrine has pointed out that even though the prohibition
of audio and visual recordings is left to the discretion of the judges, the judges who exercise this discretion should be protected
against criticism from the media. This opinion also emphasised that the regulations regarding the freedom of the media, which
is considered one of the fundamental freedoms in democratic societies, should be clearly and unambiguously regulated by law,

without allowing for interpretations and thus avoiding polemics3'-3% .

In the new Criminal Procedure Code (CPC) No. 5271, an explicit provision has been introduced to prohibit the use of all kinds
of audio and visual recordings or transfer devices within the courthouse building and in the courtroom after the start of the hearing,
with the exception of the events in Art. 180, para. 5 and Art. 196, para. 4 of the CPC3334 |

The crime of recording audio or visual media is also directly related to criminal procedure.> The right to a fair trial, which can be
expressed as the most fundamental right in the field of procedural law, can only be realised in a procedure if the requirements of this
right are fulfilled. Otherwise, both the parties and the public will not be able to have faith and trust in the proceedings.*® However,
the CPC No. 5271 is capable of meeting the principles and standards foreseen in terms of criminal procedure in international
conventions and European Union criteria, including human rights and, in this context, the right to a fair trial >’

It should be noted here that it cannot be said that the prohibition of audio and visual recordings regulated under Art. 183 of the
CPC violates “the principle of publicity”, and it would not be possible to argue that the freedom of the press has been abolished
since it is possible for the press to report the case by following the case in other ways.® Since the prohibition of audio and visual
recordings does not contradict the principle of publicity, and therefore the media will always have the opportunity to follow the
case and narrate the event, it cannot be said that the core of the freedom of the media is harmed here.>°

In order to protect the rights of the subjects involved in the justice mechanism, such as suspects, defendants, lawyers, judges,
prosecutors, and other judicial subjects, the legislator has included various regulations under the heading “Crimes Against the
Judiciary” of the TCC, the applicability of which is of utmost importance ** One of these regulations is the “Crime of Recording
Audio or Visual Media”, which is the subject of our study. This crime is regulated in Art. 286 of the TCC under the heading “Crimes
Against the Judiciary” as follows: “Any person who records or transfers audio or visual media without authorisation during the
investigation and prosecution proceedings shall be sentenced to up to six months’ imprisonment.”. The crime of recording audio
or visual media, which was not regulated in the Turkish Penal Code (TPC) No. 765, was regulated for the first time in the TCC
No. 5237. This provision is one of the innovations within the framework of criminal law reform efforts and is also important in
terms of emphasising the presumption of innocence.*!

In the context of comparative law, although it is generally accepted in the American criminal justice system that the defendant
must be physically present at the hearing, videoconferencing was introduced in the courts in the early 1980s*> Since 1996, it
has been stated in legal doctrine that the USA is the leading country among the countries that frequently apply the system of
participation in hearings by means of audio and visual media transfer. In American law, not only experts, parties, or witnesses are
heard, but also examinations of objects such as fingerprints and maps can be made with this system. Many monitors in the courtroom

2 Yokus Seviik (n 27) 760.

30 Centel (n 25) 62.

31 Zafer (n 26) 772.

32 It should be noted that Art. 189 of the 2002 Draft CCP prohibits the use of all kinds of audio and visual recordings and transferring devices inside the courthouse and in the courtroom
after the hearing has started. This regulation has been amended as a proper regulation to ensure the order of the court, to prevent the court from being influenced and the defendant from
being harmed to his or her reputation and good name, to ensure that the defence is properly conducted, and in short, to ensure that justice is duly served. (Yokus Seviik (n 27) 760.).

3 Bilgehan Savasci, ‘Haberlesme Ozgiirliigiiniin Kovusturma Evresinde Siirlandiriimasi’ (2011) 24(96) TBB Dergisi 269, 287.

34 As a matter of fact, Art. 183 of the CPC titled “Prohibition of using audio and visual recording devices” states that “Without prejudice to the provisions of fifth paragraph of Article
180 and the fourth paragraph of Article 196, no audio or visual recording or transferring devices of any kind may be used inside the courthouse and in the courtroom after the hearing
has started. This provision also applies to the execution of other judicial proceedings inside and outside the courthouse.”. Art. 180, para. 5 of the same Code, titled “Hearing of witnesses
and experts by a delegated judge or by deposition” reads as follows: “According to the content of the above paragraphs, if it is possible to hear the witness or expert witness by using
visual and audio communication techniques at the same time, the testimony is taken by applying this method. The principles and procedures regarding the establishment and use of the
technical equipment that will allow this shall be specified in the regulation.” and Art. 196 para. 4 of the same Code titled “Immunisation of the defendant from the trial”, it is regulated as
follows: “(Amended: 15/8/2017-Decree-Law No. 694/Art. 147; Adopted as amended: 1/2/2018-7078/Art. 142) In cases where the judge or court deems it necessary, the defendant who
is in the country may be interrogated or decided to attend the hearings by using the visual and audio communication techniques at the same time.”.

35 Kerim Cakar, “Gizliligin Ihlali Sugu (TCK m. 285)” (Master’s thesis, Marmara University 2011) 30.

36 Hakan Karakehya, ‘Ceza Muhakemesinde Hakkaniyete Uygun Yargilanma Hakkina Iliskin Esaslar’ (2014) 1 Ombudsman Akademik 83, 84.

37 Adem Séziier, “Tiirk Ceza Hukuku Reformu: Diinii, Bugiinii ve Yarini, Tiirk Ceza Hukuku Reformunun AB Uyesi Kara Avrupast Ulkelerindeki Reformlarla Karsilagtirilmasina {liskin
Notlar’ (2019) 21(SI) DEUHFED (Prof. Dr. Durmus Tezcan’a Armagan) 3031, 3047.

38 Sesim Soyer Giileg, ‘Ceza Yargilamas1 Hukukunda Insan Haklarinin Bir Giivencesi Olarak ‘Halka Agiklik’ Tlkesi’ (2007) 2(5) CHD 73, 95.

9 Zafer (n 26) 771.

40 Cakar, ‘Gizliligin fhlali Sugu (TCK m. 285)’ (n 35) 140.

41 Pinar Memis Kartal, ‘Ses veya Goriintiilerin Kayda Alinmast’, Ozel Ceza Hukuku-Cilt X: Adliyeye Karst Suglar (TCK m. 267-298) (On Iki Levha Yaymcilik 2021) 395.

42 Hillman (n 18) 45.
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ensure that the videoconferencing system can be used in a procedural and correct manner.*> The United States Constitution requires
that all criminal proceedings be conducted in public.** However, courts across the country have suspended judicial proceedings,
particularly criminal jury trials, in view of the clear and grave risks of exposure to the SARS-CoV-2 (COVID-19) virus.* It is
noted that many courts today utilise a hybrid system that creates uncertainty about the long-term effects of the virtual platform.*®
However, Hillman argues that at this point, the use of video technology cannot be expected to be abandoned in criminal justice
systems across the country.47

In England, participation in hearings by means of audio and visual media transfer has been permitted in civil proceedings since
1999. Pursuant to the “Practice Direction 51Y-Video or Audio Hearings During Coronavirus Pandemic” dated March 25, 2020,
among the new provisions introduced in terms of the videoconferencing method, there are regulations indicating that disputes
such as cases without witnesses and non-contentious judicial proceedings of the courts can be heard by means of audio and visual
media transfer.*8

In German criminal law, the principle of publicity of oral hearings is enshrined as a fundamental principle of judgement that
is linked to the rule of law and democracy. This principle also serves as a public check to guarantee transparency in criminal
proceedings, thus safeguarding against any arbitrariness on the part of the state and ensuring the general preventive purpose of
punishment through public participation, information, and visibility. At the same time, this principle encompasses the protection of
public access, guaranteeing the ability to passively participate in the main proceedings at any time without significant difficulty *°
Article 169 of the German Courts Constitution Act provides that the hearing, decisions, and judgement are public, and the second
sentence of this article provides that it is forbidden to make audiotapes, radio, or television recordings for the purpose of public
broadcasting or playback>” It is also noted that many in Germany would like to see the development of regulations such as the
example of the possibility of digital examination of witnesses in criminal proceedings, similar to what has long been established
in civil proceedings under Section 128a of the German Code of Civil Procedure (ZPO).>! Stating that the demand for justice to
be done is no different from a human right and that its violation is also a violation of international law, Dauster mentions that
German criminal procedure law is also based on this rule, although it is not explicitly stated in German law.>>

In French law, the conduct of hearings by means of audio and visual media transfer was first regulated by Decree 98-729 of
August 20, 1998, on the organisation of the judiciary, applicable in the overseas territories and in the territorial communities of
Mayotte, Saint-Pierre and Miquelon.>® In France, the Courts Constitution Act was amended in 2007 to include a separate provision
on the conduct of hearings by means of audio and visual media transfer. Pursuant to Article L111-12 of the aforementioned
Code, apart from the special provisions of some laws, such as the Criminal Procedure Code, hearings may be held ex officio by
decision of the presiding judge or at the request of one of the parties, with the consent of all parties, by means of a means of
communication enabling the transfer of audio and visual media in more than one courtroom directly connected to each other,
ensuring the confidentiality of the broadcast.*

In Romanian criminal law, the possibility of using audio or visual recordings was regulated for the first time by Law No.
141/1996, which added two new means of evidence, namely audio recordings and visual recordings (video or photographs), to
the already existing means of evidence.’® It welcomed the introduction of audio and visual recordings as new forms of evidence,
which in many cases are the most important means of evidence leading to the resolution of a criminal case.>®

In terms of Serbian criminal law, Article 362 of the Serbian Code of Criminal Procedure provides that hearings are public,
but only persons over the age of 16 may participate.’’” However, during the COVID-19 pandemic, criminal proceedings were
also held online in Serbia in the form of remote hearings.>® According to Boskovié, the defendant’s participation in the trial by

43 Varol Karaosmanoglu (n 20) 83.

44 Barber and Bates (n 4) 1036.

45 Akua F. Abu, ‘Remote Justice: Confronting the Use of Video Teleconference Testimony in Massachusetts Criminal Trials’ (2020) 34(1) Harvard Journal of Law & Technology 307,
308.

46 Madison C. DeRegis, “Can You Hear Me Now?’: The Implications of Virtual Proceedings on Criminal Defendants’ Constitutional Rights’ (2022) 81(1) Maryland Law Review Online
71,72.

4T Hillman (n 18) 55.

48 varol Karaosmanoglu (n 20) 83.

49 Wilhem Biihner and Anni Rank, ‘The Effects of SARS-CoV-2 on Criminal Procedure in Germany’ (2022) 23(4) German Law Journal 672, 675.

50 yokus Seviik (n 27) 759.
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1175, 1179.

54 ibid 1182.

55 Ton Neagu and Mircea Damaschin, ‘Audio and Video Interceptions and Recordings in Criminal Law in Romania’ (2009) 16(1) Lex ET Scientia International Journal 202.

36 ibid 214.

57 Aleksandar Boskovié, ‘Questioning the Defendant via a Video Link-The Violation of the Defendant’s Rights or Not?’, Zoran Pavlovi¢ (ed), Yearbook Human Rights Protection The
Right to Human Dignity 3 (Provincial Protector of Citizens-Ombudsman/Institute of Criminological and Sociological Research in Belgrade 2020) 209.
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videoconference was neither unlawful nor contrary to the principles of publicity and immediacy, as well as the right to a fair trial >

Pavlovi¢ emphasizes the necessity of implementing technical resources to ensure the highest standards in the transfer of audio
and visual media, as well as the examination of witnesses and presentation of other evidence, in order to facilitate the effective
participation of the defendant in criminal proceeding.®

I1. Legally Protected Interest

Currently, the task of criminal law is stated as “the protection of legal interests”, and essentially, this task aims to ensure citizens
may live together in peace and freedom by securing the rights and freedoms of individuals.! Along with the commission of the
crime, these protected legal interests are violated.> There is no crime that cannot be associated with a legal interest, and since
every crime violates a legal interest, the scope of the crime is determined by the extent of the legal interest.%>

The crime of recording audio or visual media is regulated under the Second Section titled “Crimes Against the Judiciary” under
the Fourth Part titled “Crimes against the Nation and the State and Final Provisions” of the TCC No. 5237. In fact, the “legally
protected interests” in “Crimes Against the Judiciary” have a mixed nature.** The classical view suggests that the state has its own
specific interests that need to be legally protected in terms of these crimes, such as “political interests”, “managerial/administrative
interests”, and “judicial interests”. Therefore, crimes against the interests of the state, and crimes against the judiciary, which are
sub-types of this crime, are regulated under these three groups and with this understanding. On the other hand, today there is an
approach that takes human rights as a criterion for the protection of judicial functions, and this approach places the protection of
the rights, freedom, and personality of the individual at the centre of crimes against the judiciary and thus determines the legally
protected interest as the right to a fair trial. %> It can be said that the main purpose of punishing crimes against the judiciary is
to provide judicial security in terms of the rights of the individual. The function of criminal law to provide security and protect
the rights of the individual is also valid in terms of crimes against the judiciary.®® Therefore, it is aimed to protect the right of
individuals to a fair trial in terms of crimes against the judiciary.5’

In addition to the regulations made in the CPC in order to protect the right to a fair trial, which also constitutes the basis of
the state of law, the acts that may cause a violation of a fair trial are also criminalised under the “Crimes Against the Judiciary”
section of the TCC.%® The legislator has also regulated the unauthorised recording or transferring of audio or visual media during
the conduct of proceedings in the investigation and prosecution stages as one of these crimes and stated in the justification that
this act will not constitute a crime in case of the permission of the judge. The purpose of this regulation is to punish the act that
violates the prohibition in Art. 183 of the CPC. The prohibition in question is also included in Art. 153 of the Civil Procedure
Law (CPL) No. 6100.%

In legal doctrine, there are various opinions regarding the legally protected interests of the crime regulated in Art. 286 of the
TCC. According to some authors, the legally protected interests of this crime are the protection of personal rights, the judiciary,
and to ensure a fair trial.”® Additionally, this crime aims to prevent the difficulty of revealing the judicial truth through the recording
and transferring audio or visual media during the investigation and prosecution proceedings.”! According to another opinion in
legal doctrine, the legally protected interests of the crime of breaching confidentiality and the crime of recording audio or visual
media are similar, and since both types of crimes in question protect both personal rights and the judiciary, the aim is to ensure a
fair trial.”> In addition to this, legal doctrine also puts forward the opinions that the regulation stipulated in Art. 286 of the TCC is
one of the provisions aimed at preventing violations of the presumption of innocence’?; that the purpose of protecting this crime
is to ensure tranquillity in courtrooms and courthouses, to prevent the weakening of the defence and at the same time to protect
the presumption of innocence’; and that the purpose of legislating this crime is to protect the public interest in carrying out the
investigation and prosecution proceedings in accordance with the legal objectives and the function of the courthouse.”
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The purpose of Art. 286 of the TCC, in accordance with our shared viewpoint, is to protect the presumption of innocence,
especially in terms of criminal procedure, by ensuring that the proceedings take place in a certain order.”® The presumption of
innocence, which binds all public officials such as prosecutors, police, gendarmes, and also the courts and state institutions, must
also be observed by the press and media organs. Moreover, the purpose of this regulation is to prevent defendants, witnesses,
and judges from being psychologically influenced.”” For instance, forcing the defendant to speak in front of television cameras
or a microphone would greatly affect his or her right to defence and put him or her under psychological pressure.”® Indeed, the
knowledge that they are being heard and watched by many people creates psychological pressure on the subjects of the case,
which may result in bias and also a sense of being actors. It is expressed that there is a concern that this situation may adversely
affect both the finding of the truth and the flow of the judgement.”” Therefore, in our opinion, the legally protected interest of
the crime of recording audio or visual media also includes the prevention of witnesses, defendants, judges, and prosecutors from
being influenced, especially psychologically, which may occur with the unauthorised recording or transferring of audio or visual
media during investigation or prosecution proceedings.

II1. Material Elements (Actus Reus)
A. Subject Matter

Every act that constitutes a crime has a subject matter, which refers to the object or person upon which the typical act is
performed %’

The subject matter of the crime of recording audio or visual media is the audio or visual media themselves, as they are the
“objects” upon which the typical act of the unauthorised recording or transferring takes place during investigation or prosecution
proceedings.

Audio is defined as “Vibrations that the ear can hear, tone, voice”®!; and visual media is defined as “The form of any object

produced by a lens, mirror, etc.”3> The scope of visual media includes photographs.®? and within the context of visual media
rights, it is accepted that visual media encompasses not only film or photographic shoots but also any representation that enables
a person to be recognised, including caricatures, lines, photomontages, and doubles.®* Nonetheless, visual media is also defined
as the reproduction of a person’s external appearance in a manner sufficient for identification. According to one view in legal
doctrine, this definition was created for painting and is adequate for photography, but it is insufficient for video. However, the
opinion we concur with maintains that the term “visual media” fundamentally encompasses both photographs and videos.®>

Regarding Art. 183 of the CPC, devices such as cameras, tapes, film machines, etc., recording and transferring equipment may
be considered prohibited. Drawing in courtrooms is not a problem, and these drawing methods, which are widely used in the
United States of America, are also applied in our country 3

According to an opinion in legal doctrine, the statement in the justification of Art. 183 of the CPC that “since it prohibits all
kinds of audio and visual recording and transferring devices, there is no obstacle to taking photographs” cannot be accepted. The
opinion further suggests that the taking of photographs should also be prohibited in order to uphold the presumption of innocence
and prevent those involved in the proceedings from being influenced.3” As a matter of fact, according to another opinion, when the
wording of the said article is evaluated in terms of the meanings of the words “visual media”, “photograph”, and “camera” in our
language, it is stated that photographs undoubtedly fall within the scope of the prohibition regulated in Art. 183 of the CPC and the
crime specified in Art. 286 of the TCC.®® It is also stated that the prohibition in this article extends to the act of taking photographs,
and this interpretation aligns with the purpose of the provision. However, individuals present at the hearing are allowed to make

sketches or take notes of the events and visuals in the courtroom without disrupting the order of the hearing.®

It should be noted that, based on the provision in Art. 447, para. 2 of the CPL, when the regulation in Art. 31, para. 1 of the
Code of Administrative Procedure (CAP) No. 2577 is evaluated, the CPL No. 6100 shall be valid in terms of the reference to the
Law of Civil Procedure (LCP) No. 1086 in the relevant article. Therefore, since Art. 31 of the CAP refers to the provisions of the
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LCP for the actions to be taken against the behaviour of the parties that may disturb the peace and order of the court during the
hearing, Art. 153 of the CPL will now be applicable in accordance with Art. 447, para. 2 of the CPL. Ekmekgi states that the scope
of the crime under Art. 286 of the TCC, which is referred to by the provision in Art. 153, para. 3 of the CPL, may be considered
to include the hearings of administrative and tax cases in the administrative judiciary but this conclusion should not be reached
in the face of the prohibition of reasoning by analogy and extensive interpretation.”® However, in our opinion, in accordance with
the explicit provision of Art. 447, para. 2 of the CPL, the regulation under Art. 153 of the CPL will also be applicable to the
hearings of administrative and tax cases in the administrative judiciary. As a matter of fact, Art. 447, para. 2 of the CPL titled
“Provisions related to the procedure in other laws” reads as follows: “The references made in the legislation to the repealed Law
of Civil Procedure dated 18/6/1927 and numbered 1086 shall be deemed to have been made to the articles of the Civil Procedure
Law that correspond to these provisions.”; Art. 31, para. 1 of the CAP titled “Cases where the Law of Civil Procedure and the Tax
Procedure Code apply” states that “Regarding matters on which the present Code does not provide a rule; ... the provisions of the
Law of Civil Procedure shall apply to the issues related to the measures to be taken against the parties’ actions that disturb the
peace and order of the court during the hearing, electronic processes, and the use of audio and visual media transferring in the
conduct of the hearing. ...” and Article 153 of the CPL titled “Prohibition of recording and broadcasting” reads as follows: “(1)
No photographs may be taken, and no audio and visual recording may be made during the hearing. However, without prejudice to
the case file, the court may take photographs and recordings in cases necessitated by the proceeding. All kinds of documents and
minutes in the case file, which include the recordings and footage made this way and issues concerning personal rights, cannot be
broadcasted anywhere without the express permission of the court and the persons concerned. (2) The person who violates this
prohibition during the hearing shall be subject to the provisions of Article 151. (3) The provisions of Article 286 of the Turkish
Criminal Code shall also be applied to the person who violates the prohibition of recording and broadcasting.”.

Another point to be mentioned here is that, according to the opinion accepted in legal doctrine, crimes are divided into two as
harm crimes and danger crimes, in terms of the effect of the committed act on the subject matter of the crime®! In harm crimes,
the subject matter of the act is harmed by the act in accordance with the type, while in danger crimes, it is sufficient to cause a
danger for the subject matter of the act specified in the legal definition of the crime with the act committed. The danger crimes
are also divided into two as abstract and concrete danger crimes. Abstract danger crimes refer to the types of crimes in which
the commission of the act specified in the legal definition of the crime is deemed sufficient for the occurrence of that crime. In
concrete danger crimes, on the other hand, in addition to the commission of the act specified in the legal definition of the crime, it
is also necessary to investigate whether this act actually causes a danger in terms of the subject matter of the crime.””

According to the opinion stating that the result of the crime of recording audio or visual media is recording or transferring, it
is argued that this crime is a concrete danger crime, and although there is no need for harm to occur, the judge will evaluate the
danger of harm in the specific case before him or her.”> However, the opposing opinion states that this crime is an abstract danger
crime, and it is accepted that a concrete result or a concrete danger is not required for the commission of the crime and that a
danger arises on the legally protected interests at the time of committing the acts specified in Art. 286 of the TCC.*

In abstract danger crimes, the legislator considers a certain type of behaviour to be sufficiently dangerous that it is not necessary
for a concrete danger to arise from the beginning, and for this reason, it is considered sufficient for the perpetrator to be sentenced
even if he or she only engages in an activity that poses a danger.”> From this point of view, our shared opinion is that the crime
of recording audio or visual media is an abstract danger crime, which there is an act that constitutes a danger in terms of the
protection of the presumption of innocence and the conduct of the proceedings taking place in a certain order, especially in criminal
proceedings, with the unauthorised recording or transferring activities during the investigation or prosecution proceedings, and
there is no need for a concrete danger to arise.

B. Perpetrator

Every crime has a person, i.e., a perpetrator, who commits the criminal act.’® Although some of the crimes may be committed by
persons who have certain characteristics of perpetrators and are under a special obligation,”” as a rule, the majority of the crimes
in the Criminal Code are crimes that can be committed by anyone. Specific crimes, on the other hand, are crimes for which the
legal definition of the crime states that only persons with certain characteristics can be perpetrators.’®
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The crime of recording audio or visual media is a crime that can be committed by anyone”® and is not a specific crime.'®

It is worth noting that press members who are present during the investigation and prosecution proceedings will also be liable
under Art. 286 of the TCC if they record or transfer audio or visual media without authorisation.!°! Therefore, there will be no
difference between the perpetrator being any individual or a member of the press.!?>

In addition, the perpetrator of this crime can only be natural persons, and according to Art. 20, para. 2 of the TCC titled
“Individuality of criminal responsibility”’, which states that “Criminal sanctions cannot be imposed on legal persons. However, the
sanctions in the form of security measures prescribed by the law due to the crime are reserved.” Therefore, no criminal sanction
will be imposed on legal persons, but security measures will be applied. These security measures are regulated under Art. 60 of
the TCC.!03

C. Victim

The victim of the crime is the person to whom the subject matter of the crime belongs, ™ and if the subject matter of the crime
belongs to a certain person or persons, the victim is also this person or persons. If the subject matter of the crime does not belong
to a certain person but belongs to everyone who makes up the society, the victim is all the individuals who make up the society.
On the other hand, the victim of the crime can only be a natural person, while the state is not the victim of the crime; it can only
be adversely affected by the crime. Legal persons or institutions may also be adversely affected by the crime, but they cannot be
the victims of the crime. Indeed, the concept of victim should not be confused with the concept of being adversely affected by the
crime. Even if the victim is also the person adversely affected by the crime, the person adversely affected by the crime may not
always be the person who is victimised by the commission of the crime.'%

104

According to one opinion in legal doctrine, it is stated that there is no victim of the crime of recording audio or visual media,'*®
and according to another opinion, the person or persons whose presumption of innocence is violated are the victims of this
crime.'"” In addition, it is also argued that the victim of this crime is the judiciary.!?®

However, based on the opinions, which we also agree with, that the state cannot be considered the victim of the crime, but it can
only be adversely affected by the crime'?” and that every crime has a victim as well as a perpetrator,''” because every crime will
have a victim due to the violating nature of the crime and there can be no crime without a victim,!'! in our opinion, all individuals
who make up the society are victims of this crime.

D. Act

The act as an element is necessarily included in the definition of the crime in the law.''? The act constituting the crime under
Art. 286 of the TCC is the unauthorised recording or transferring of audio or visual media during investigation and prosecution
proceedings.

The investigation, which is included in the legal definition of this crime, refers to the stage that initiates with the receiving of
information about the crime!'? and lasts from the learning of the suspicion of the crime until the admission of the indictment.''#
The task of the investigation stage is to prepare the prosecution,''® and the prosecution stage is the stage that initiates with the
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admission of the indictment and lasts until the finalisation of the judgement.''® The proceedings carried out at this stage are also
referred to as prosecution.!!”

It should be noted that in terms of the definition of the act in the legal definition of the crime, it is possible to classify the
crimes as free-action crimes, fixed-action crimes, crimes with a single act, crimes with multiple acts, crimes with alternative acts,
continuing crimes,!'® crimes of omission,'!® and crimes of commission.!?%

Since the commission of the crime under Art. 286 of the TCC is based on active behaviour, it is a crime of commission.

Moreover, the mentioned crime is a conduct crime, meaning that it does not require a specific result for it to be considered
complete.'?!

Furthermore, this crime is also a crime with alternative acts,'?”> which requires the unauthorised recording or transferring of

audio or visual media by the perpetrator during the investigation and prosecution proceedings, in terms of the presence of a typical
act.!?® Under this crime, even if the recording and transferring are carried out together, only one act is punishable.'** As a matter
of fact, even if all the acts specified in the statutory definition are performed, there will be a single crime, but this situation may
also be taken into consideration in terms of determining the basic penalty (Art. 61 of the TCC).!* Also, the act of recording or
transferring does not need to cover the entire procedural process, and a momentary recording or transferring audio or visual media
related to the procedural process also constitutes this crime.!?®

In our opinion, the crime of recording audio or visual media, which is also a crime with alternative acts, is a fixed-action crime,
in the legal definition of which the types of acts that can be committed are specified.

Additionally, the acts that constitute this crime, namely “recording” or “transferring” as alternative acts regulated in the legal
definition of the crime, involve a continuous process. Therefore, in our opinion, this crime is a continuing crime.

According to Unver’s opinion, which we also concur with, the use of a plural expression in Art. 286 of the TCC, as if it
is necessary to record or transfer all types of audio or visual media during the investigation and prosecution proceedings, is
misleading. This error should be rectified through a legal amendment, and in fact, it should be sufficient to record or transfer even
‘a single type of audio or visual medium’ during the investigation or prosecution proceedings in terms of the typical act.'?’ In our
opinion, the ratio legis of the text of the law, i.e., the real reason behind a law,'2® which is translated into Turkish as “6z amag”
(core purpose) in legal doctrine,'?® should be considered, therefore, the text of the article in question should be amended in such
a way as to prevent erroneous interpretation, and until this amendment is made, an interpretation should be made in accordance
with the legally protected interest and the ratio legis of the norm.!°

Therefore, according to the shared opinion, since the drafting of Art. 286 of the TCC is contrary to its purpose, it should be
revised. As a matter of fact, if a literal interpretation is given to the wording of this article, it would also require that the subject
matter of the act of recording or transferring be the audio or visual media during both the investigation and the prosecution
proceedings due to the conjunction “and” used in the legal definition. However, Unver suggests that the conjunction “or” should be
used instead of “and” in the article text, thus clearly emphasising that the recording or transferring of audio or visual media during
the investigation or prosecution proceedings would be sentenced.'3! According to Gokcan/Artug, even though the conjunction
“and” is used instead of “or” in the article in question, the act can be committed during the “investigation or prosecution”
proceedings in terms of the general meaning of the sentence.!>> Indeed, Baytaz points out that in some cases, the conjunction “or”
may be used instead of the conjunction “and”, and that the conjunction “and” may be used instead of the conjunction “or”, and
that it is possible to encounter such misuses in the TCC.!3?

3

Consequently, as previously stated, if the ratio legis of the text of the law, i.e., its core purpose,'** is taken into consideration
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in terms of the crime of recording audio or visual media, it is believed that it will be appropriate to revise the plural expression
in Art. 286 of the TCC and use “... audio or any type of visual medium ...” instead of ... audio or visual media ...” and also
the phrase “. .. investigation or prosecution ...” instead of “. .. investigation and prosecution ...” in the same provision, which is
contrary to the principle of legal certainty in the context of the principle of the legality of crimes and punishments. Therefore,
according to our suggestion, it will be appropriate to revise Art. 286 of the TCC with a legislative amendment as follows: “Any
person who records or transfers audio or any type of visual medium without authorisation during the investigation or prosecution
proceedings shall be sentenced to up to six months’ imprisonment.”.

In addition to this, according to the shared opinion, the erroneous statement “. .. no audio and visual recording may be made
... in Art. 153, para. 1 of the CPL titled “Prohibition of recording and broadcasting” has also created a situation contrary to the
principle of legal certainty as to whether only audio recording or only visual recording will constitute the crime of recording audio
or visual media.'® Therefore, at this point, it is necessary to examine the ratio legis of the text of the law, i.e., its core purpose,'3°
and make a legislative amendment in order to eliminate this situation contrary to the principle of legal certainty and to ensure
compatibility with the regulation in the type of crime in Art. 286 of the TCC, which is referred to by Art. 153, para. 3 of the CPL,
and using the conjunction “or” instead of “and” in the phrase ... audio and visual recording ...” Art. 153, para. 1 of the CPL
would be appropriate. Thus, in accordance with our proposal, it will be appropriate to revise the first sentence of the provision in
Art. 153, para. 1 of the CPL as follows: “No photographs may be taken, and no audio or visual recording may be made during the
hearing”.

Moreover, in terms of the provision in Art. 183 of the CPC, it is necessary to first focus on the problem of determining when the
trial will start. As stated in the first sentence of Art. 191, para. 1 of the CPC, the hearing starts after it is determined whether the
defendant and his or her defence counsel are present and whether the summoned witnesses and experts have arrived. Pursuant to
the third sentence of the same article, the chief judge or the presiding judge shall announce the commencement of the hearing by
reading the decision on the admission of the indictment. In this situation, there may be hesitation as to whether the moment when
the hearing starts is the moment when the roll call is taken or the moment when the decision on the admission of the indictment is
read. According to Ozbek et al., especially in hearings that must be held in private, the decision on the admission of the indictment
must also be private, and for this reason, the moment when the hearing starts should be accepted as the moment of the roll call,
which is an earlier stage. Such an acceptance is also compatible with the purpose and meaning of the prohibition of recording.'?’”

Furthermore, the prohibition in Art. 183 of the CPC covers all judicial proceedings inside and outside the courthouse,'*® and

it can be concluded that this provision as a whole is a prohibition only for judicial proceedings. According to Soyer Giileg, if
this regulation is intended to be interpreted in such a way that the prohibition of recording is only applicable to the conduct of
judicial proceedings and not to all kinds of acts and processes, then it would be more appropriate to explicitly state this without
any hesitation. When interpreting the aforementioned Art. 183 of the CPC, it is necessary to examine the main purpose of the
legislator,'® i.e., its core purpose.'*’ From this point of view, it can be concluded that the legislator, in fact, aims to protect the
presumption of innocence and the right to a fair trial, and gives a special and separate importance to the stage after the start of the
trial. Therefore, the prohibition of recording “during the hearing” and “during the conduct of all judicial proceedings inside and
outside the courthouse” is absolute. In fact, this prohibition shall be applicable while the defendant is being taken to the courtroom
in the corridors of the courthouse, during the conduct of an autopsy or discovery process, or while the showing of the crime scene
processes is being carried out by the police. Thus, the harm to the reputation and good name of persons who do not yet have a
final judgement of conviction against them is prevented,'*! and it is also tried to prevent these persons from being portrayed as
criminals by the press during the discovery and showing of the crime scene processes. This is because when it is later realised that
the suspect or defendant is innocent, no reports are made on this matter.'*>

The aforementioned article does not protect processes related to misdemeanours or disciplinary crimes, and examples of cases
that constitute the crime of recording audio or visual media include the acts of recording or transferring processes such as crime
scene investigation or taking statements of suspects or witnesses during the investigation stage. In addition, similar acts regarding
processes such as hearings or discovery conducted by the court will also constitute this crime.!*3-144

However, since the subject matter of this crime is the unauthorised recording or transferring of audio or visual media during
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file; by means of Article 153, paragraph 3 of the Civil Procedure Law No. 6100 and Article 286, paragraph 1 of the Turkish Criminal Code No. 5237, considering that the unauthorised
recording of audio or visual media during the hearing in the civil courts constitutes a crime, and that the discovery processes are subject to the same disciplinary rules that the hearings
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the investigation and prosecution proceedings, it will not constitute the crime specified in Art. 286 of the TCC if it is recorded
and transferred between sessions, rather than during the investigation and prosecution proceedings.!*>14 Indeed, according to
Ekmekgi, if the prohibition in question is not limited in scope to judicial proceedings, even the taking of souvenir photographs by
an acquitted defendant and his or her lawyer or colleagues working in the clerk’s office in a courthouse building or making video
recordings for similar personal purposes would have to be accepted within the scope of this prohibition, which is incompatible
with the purpose of the relevant article.!47-148

It should be noted here that if the public prosecutor conducting the investigation proceedings or the judge conducting the
prosecution proceedings gives permission, the recording or transferring of audio or visual media during these proceedings will
not constitute the crime regulated in Art. 286 of the TCC. The public prosecutor is authorised to initiate, conduct and finalise
the investigation proceedings. The chiefs and officers of the judicial police do not have the authority to permit the recording and
transferring of audio or visual media during the aforementioned proceedings. In terms of investigation proceedings, the authority
for processes such as identification, crime scene observation and determination, crime scene discovery, showing the crime scene
processes carried out by the suspects, autopsy processes, hearing of witnesses, suspects and experts is the public prosecutor.
Therefore, recording or transferring audio or visual media without authorisation during the investigation proceedings, which
continue until the admission of the indictment, is prohibited. Violations of this prohibition constitute the crime regulated in Art.
286 of the TCC.'* In terms of prosecution proceedings, the judge may authorise the recording of the hearing.!>* Therefore, if a
person performs the said act of recording or transferring without authorisation, this crime will be committed. The aforementioned
authorisation does not necessarily have to be in writing. Even if this permission is given orally, the perpetrator will be deemed
“authorised” for this act of recording or transferring, and the act performed will be considered lawful.!!

In addition, it should be noted that in cases where the legal definition of a crime provides for the unauthorised conduct of the act
or the absence of the permission of the competent authority, the issue arises as to whether this is to be considered within the scope
of the material elements of the crime or as a reason for legal justification. At this point, it is necessary to evaluate whether the
act constitutes wrongfulness worthy of punishment without violating the requirement of obtaining permission from the competent
authority.!32-133 In terms of this evaluation, it is also necessary to determine the purpose of the permission granted by the authority,

are subject to, the authority did not deem it appropriate to decide to accept the objection on the grounds that the discovery is not an investigation and prosecution proceeding, which
is an element of the crime imputed, and that a decision of acquittal should be made for the defendant, and the said decision should be reversed in accordance with Article 309 of the
Criminal Procedure Code No. 5271, the necessity of reversal of the aforementioned decision in accordance with the request of the Ministry of Justice dated 02.11.2016 and numbered
94660652-105-63-6869-2016-Reversal of the judgement in favour of law, with the notification of the Chief Public Prosecutor’s Office at the Court of Cassation dated 18.11.2016 and
numbered 2016/389007 and the decision of the 8th Criminal Chamber of the Court of Cassation dated 23.11.2017, case numbered 2017/9393 and decision numbered 2017/13181 with
the decision of lack of jurisdiction was notified, and the case documents were submitted to the chamber;

Therefore, ordered, adjudged, and decreed that:

Since the request for reversal in the notification based on the request for reversal of the judgement in favour of law is deemed appropriate in accordance with the scope of the file examined,
the decision of the Sanliurfa 157 Heavy Criminal Court dated 11.03.2016 and numbered 2016/204 shall be REVERSED in accordance Article 309 of the Criminal Procedure Code No.
5271, .....” Court of Cassation 12" Criminal Chamber (CC.), 07.03.2018, Case No. (C.) 2017/11910, Decision No. (D.) 2018/2544.

145 parlar and Oztiirk (n 70) 420-421.

..... Considering that it is understood that the visual media subject matter to the crime was not taken at the time of the trial, and since the elements of the crime imputed to the
defendant have not been fulfilled, the decision should have been made to acquit the defendant in accordance with Article 223, paragraph 2-a of the Criminal Procedure Code No. 5271,
while it is deemed contrary to law to decide ‘acquit the defendant in accordance with Article 223, paragraph 2-e of the Criminal Procedure Code due to the fact that the crime has not been
proven to have been committed by the defendant’, and this is a mistake that may be amended without retrial in accordance with Article 280, paragraph 1-a, and Article 303, paragraph 1
of Criminal Procedure Code,

By removing the 157 paragraph of the ruling and replacing it with ‘ACQUITTED in accordance with Article 223, paragraph 2-a of the Criminal Procedure Code since the legal elements
of the crime imputed to the defendant have not been fulfilled” and leaving the other parts as they are, the verdict is AMENDED,

Since it is understood that there is no procedural or substantive violation of law in the decision of the first instance court other than the matter amended above, that there is no deficiency
in the evidence or proceedings, and that the evaluation in terms of evidence is appropriate, in the light of the above-mentioned amendments, the decision in accordance with Article 280,
paragraph 1-a and 1-c of the Criminal Procedure Code, DISMISSAL OF THE APPEAL AS BEING AMENDED, .....” Adana Regional Courts of Appeal (RCA) 9 " CC., 03.02.2022,
C. 2019/1370, D. 2020/796.

147 Ekmekgi (n 83) 364.

148« considering the fact that the photographs taken by the defendant outside the courtroom did not include the court board and that his or her action was not of the nature to record
the proceedings of the prosecution conducted during the hearing, and the defendant’s defence that he or she took the photograph of his or her friend as a souvenir; to decide to convict
the defendant as written instead of acquitting the defendant of the crime imputed, without considering that there is no sufficient, clear, and convincing evidence that the defendant acted
with the intention of recording the court board and/or the audio and visual media related to the proceedings carried out in the hearing,

As it is contrary to the law, the defendant’s request for an appeal has been deemed appropriate in this respect, and since the said unlawfulness may be amended without retrial in accordance
with Article 280, paragraph 1-a, and Article 303, paragraph 1-a of the Criminal Procedure Code No. 5271,

By completely removing the part of the ruling paragraph regarding the conviction of the defendant for the crime of ‘recording audio and visual media’ and its consequences; For;
‘Although a public case has been filed against the defendant with the request for punishment for the crime of ‘Recording Audio or Visual Media’; since the act imputed has not been
proven to have been committed by the defendant, the defendant is ACQUITTED of the imputed crime in accordance with Article 223, paragraph 2-e of the Criminal Procedure Code,
The costs of the judicial proceedings on the public’

DISMISSAL OF THE APPEAL AS BEING AMENDED due to the writing these statements and the contradiction of the law, .....” Kayseri RCA 7'" CC., 03.02.2022, C. 2022/86, D.
2022/162.

149 Parlar and Oztiirk (n 70) 419, 421.

150" Erdener Yurtcan, Yargitay Kararlart Inginda Iftira Sucu (Adliveye Karst Diger Suglar) (3" edn, Seckin Yayincilik 2019) 471.

151 Ggkean and Artug (n 75) 9322.

152 Neslihan Goktiirk, ‘Sucun Yasal Tamminda Yer Alan ‘Hukuka Aykinihk® Ifadesinin icra Ettigi Fonksiyon® (2016) 7(1) InUHED 407, 444-445.

153 As a matter of fact, according to Goktiirk: “..... if the act has the content of wrongfulness that is worthy of punishment solely due to the absence of the required licence or permit; in
other words, if a judgement of worthlessness cannot be made about the act without taking into account the necessity of the permit, or if the act is socially appropriate, it is the objective
element of typicality and the absence of the permit prevents the typicality of the act. This is a matter that requires a separate evaluation for each type of crime.” (ibid 445.)
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and “..... if the permission is intended to establish a more effective control mechanism over the desired behaviour, or at least to
ensure compliance with the social contract, the failure to obtain such permission is an element of typicality”.!>* From this point of
view, in our opinion, the act of recording or transferring audio or visual media in this type of crime cannot be deemed worthy of
punishment for having wrongful content without taking into account the phrase “... without authorisation ...” stated in the relevant
article. This is because the phrase “... without authorisation ...” used in the legal definition of this crime regulates the punishment
of the act constituting the crime based on the absence of the specified “authorisation”. Therefore, a judgement of worthlessness
cannot be made about the act of this crime without taking into account the necessity of the “authorisation” expressed in the text
of the article, and since the aim of the requirement of “authorisation” here is to provide a more effective control and supervision
mechanism for the specified act, the presence of the requirement of “authorisation” does not serve as a reason for legal justification;
rather, it is an element included in the typicality in the context of the material elements of the crime.

1. Recording

One of the alternative acts in the legal definition of the crime of recording audio or visual media is “recording”.

Recording is defined as “Transferring audio or image onto magnetic tape”.!>> The term “recording” is used to refer to any
activity aimed at making a conversation capable of being listened to again.!>® Today, there are many types of recording devices. It
is necessary to evaluate all kinds of data recorded with audio, visual media, or audio and visual media recording devices within
this scope, and such recordings are important in terms of criminal procedure, sometimes because they contain evidence of a crime
and sometimes because their content constitutes a crime.!>’ Recording with an audio recorder, an audio-visual recording device
capable of recording audio or visual media, a camera, a mobile phone with such functions, etc., is included within this scope.'>®
Devices that record audio or visual media, based on their technical specifications, shall also be considered within the scope of the
crime under Art. 286 of the TCC.!>°

In legal doctrine, it is stated that the provision under Art. 147, para. 1, subpara. (h) of the CPC, which states that “Technical
means shall be utilised in the recording of a statement and interrogation processes”, imposes an obligation to use technical means
for the statement and interrogation of suspects during the investigation stage, but it is also necessary to have the opportunity
to use technical means for this purpose. Therefore, while it would be appropriate to make a recording to prevent allegations of
unlawfulness during a statement and interrogation, it should be taken into account to what extent the use of technical means is
within the bounds of possibility. Although the Code mentions the recording of a statement and interrogation by making use of
technical means, it does not specify how the recordings should be made or which specific technical means should be utilised. In
this regard, the Audio-Visual Information System (AVIS) may be used.!6%-16!

2. Transferring
Another alternative act in the legal definition of the crime regulated in Art. 286 of the TCC is “transferring”.

Transferring is defined as “Performing the act of transfer, conveying from one place to another, transmitting”.'%” In legal doctrine,
it is stated that the act of recording the statement of the suspect taken at the prosecutor’s office without authorisation and giving it
to third parties can be considered the act of “transferring” regulated under Art. 286 of the TCC, and broadcasting the interrogation
of the defendant at the hearing on television with audio and visual media can also be considered within this scope.'®® As in the
act of “recording”, in the act of “transferring”, transferring with an audio recorder, an audio-visual recording device capable of
recording audio or visual media, a camera, a mobile phone with such functions, etc., is within this context.!64

It should be noted that the conduct of the hearings by means of audio and visual media transfer, which is an important
technological opportunity, was first introduced with the CPL.'%> One of the regulations referred to in Art. 153 of the CPL is Art.

154 ibid

155 “Kaydetmek’, Tiirk¢e Sozliik (10" edn, Tiirk Dil Kurumu Yaymlari 2005) 1114.
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157 Yildiz (n 15) 253.
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160 Faruk Turhan and Murat Aksan, ‘Ceza Muhakemesinde Siiphelinin Ifadesinin Alinmasi ve Sorguya Cekilmesine iligkin Hiikiimlerin Elestirel Bir Degerlendirmesi’ (2020) 24(2)
AHBVU-HFD 289, 321.

161 AVIS is defined in Art. 3, para. 1, subpara. (c) of the Regulation on the Utilisation of Audio-Visual Information Technology Systems in Criminal Procedure: “AVIS: The Audio-Visual
Information System, in which audio and visual media are transferred, recorded, and stored electronically at the same time in the National Judiciary Informatics System.”. AVIS record is
defined in Article 32 of the Regulation on the Execution of Administrative and Clerical Services of Regional Courts and First Instance Courts of Judicial Jurisdiction and Chief Public
Prosecutors’ Offices as “(1) It is the record that contains the phases of the processes regarding the use of AVIS to record and store visual media and audio of persons who were deemed
necessary to be heard. (2) This record consists of the columns of sequence number, name of the department and case number, title and identity information of the person being heard,
date and time of the hearing, type of crime, name of the unit and hall where the testimony will be taken, and the thoughts.”.
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151 of the same Law, and the conclusion that can be drawn from the provision in Art. 153 of the said CPL is that even if the
hearing is conducted by means of audio and visual media transfer, the said audio and visual media transfer cannot be recorded by
the court or the parties as a rule,!6°,167 168

In addition, it should not be possible to record audio and visual media during the hearings as per the explicit provisions of Art.
153 of the CPL and Art. 14, para. 2 of the Regulation on the Conduct of the Hearings by Transferring Audio and Visual Media in
Civil Procedure, and Art. 15, para. 2 and para. 3 of the same Regulation. In order for the hearing held via videoconference to be
recorded, the court must make a decision regarding this matter if it is necessary due to a mandatory requirement of the proceeding.
In this case, pursuant to the provision in Art. 28, para. 1, subpara. (d) of the Personal Data Protection Law (PDPL),'” the PDPL
will not be applicable,!”0.!7!

E. Result

Crimes can be divided into two categories as conduct crimes and result crimes, according to the presence or absence of a result
in their legal definitions.!”? As a matter of fact, most crimes are completed with the conduct of the act, and in legal doctrine, these
crimes are referred to as conduct crimes. On the other hand, in order for some crimes to be completed, apart from the conduct
of the act, the result specified in the legal definitions must also be fulfilled, and these crimes are named as result crimes in legal
doctrine.!”3

From this point of view, the crime of recording audio or visual media is a conduct crime that does not require a result for its
completion and is completed by the unauthorised recording or transferring of audio or visual media during the investigation or
prosecution proceedings.!”*

F. Causation

Causation establishes the objective relationship between the perpetrator and the result of his or her act.!”> However, causation is
anecessary fact in crimes that include the result as well as the act in the legal definition, and in conduct crimes, since it is sufficient
to perform the act in terms of the occurrence of the crime, a causation problem will not arise in these crimes.!’®

Therefore, since the type of crime under Art. 286 of the TCC is a conduct crime, there is no causation problem.!””

IV. Mental Element (Mens Rea)

It is necessary to understand the mental element of typicality as the mental connection between the person and the act he or she
committed.!”® The first thing that comes to mind in terms of the mental element of the crime is intent and negligence, which are
understood not as forms of culpability but as forms of wrongfulness.!”® According to the level of the perpetrator’s knowledge of

166 Barig Midik, ‘Medeni Yargida E-Durugma Pilot Uygulamasi ve Yarginin Elektronik Doniigiimii Uzerine Bazi1 Diisiinceler’ (Lexpera Blog) <https://blog.lexpera.com.tr/medeni-
yargida-e-durusma-pilot-uygulamasi-ve-yarginin-elektronik-donusumu-uzerine-bazi-dusunceler/> accessed 17 March 2023.

167 As a matter of fact, according to Art. 151 of the CPL titled “Order of the hearing” reads as follows: “(1) The judge shall prohibit the person who disrupts the order of the hearing
from doing so and, if necessary, order him to be removed from the courtroom immediately, except for lawyers. (2) If a person disrupts the order of the court or continues to utter an
inappropriate word or behave in the presence of the court despite the warning, he or she shall be immediately arrested and subjected to disciplinary detention of up to four days. The
provision of this paragraph shall not apply to lawyers. (3) If the act that disrupts the order of the court or the improper words or behaviour in the presence of the court constitutes a
separate crime, a report shall be sent to the Chief public prosecutor’s office and, if necessary, the arrest of the perpetrator, except for lawyers, shall be ordered.”.

168 <« Failure to write the phrase with reference to Article 153, paragraph 3 of the Civil Procedure Law No. 6100 while determining the basic punishment for the defendant who
violated the prohibition of recording during the hearing in the civil court,

Since it is contrary to the law and the decision is therefore REVERSED, and since it is possible to amend this matter without retrial in accordance with Article 322 of the Code of Criminal
Procedure, the decision, which is in accordance with the procedure and law in other aspects by adding the phrase ‘with reference to Article 153, paragraph 3 of the Civil Procedure Law
No. 6100’ to the first paragraph of the ruling after the phrase that corresponds to the action, is UPHELD WITH AMENDMENTS, .....” Court of Cassation 9" CC., 05.02.2014, C.
2013/12037, D. 2014/1340.

169 Art, 28, para. 1, subpara. (d) of the PDPL titled “Exceptions” states that “Personal data processed by judicial authorities or enforcement authorities with regard to investigation,
prosecution, proceeding, or execution processes.”.

170 varol Karaosmanoglu (n 20) 88.

171 According to Art. 14, para. 2 of the Regulation on the Conduct of the Hearings by Transferring Audio and Visual Media in Civil Procedure, titled “e-Hearing” regulated as follows:
“No photographs may be taken, and no audio or visual media recording may be made during the e-Hearing. However, in cases where the trial necessitates it, the court may record. The
provisions of Article 286 of the Turkish Criminal Code dated 26/9/2004 and numbered 5237 shall be applied to the person who violates the prohibition of recording and broadcasting.”.
Art. 15, para. 2 of the said Regulation titled “Recording and storing” reads as follows: “The records obtained through the e-Hearing System shall be transferred to the computer on which
the e-Hearing is conducted by the court or to a device capable of storing data and kept in the Central Recording System for two weeks to be stored in its file. At the end of the period, these
data in the Central Recording System shall be irreversibly deleted.”. In the para. 3 of the said Article as follows: “The recordings obtained in this way cannot be broadcasted anywhere
without the express permission of the court and the persons concerned.”.

172 Koca and Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (n 80) 127.

173 Ozgeng (n 62) 191.

174 See also, Evirgen (n 100) 1539; Gékean and Artug (n 75) 9321, 9323.

175 Ozgeng (n 62) 191-192.
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the material elements of the crime committed, the intent is divided into two as direct intent and eventual intent. Direct intent is
defined as the fact that the perpetrator knows or foresees with certainty that his or her act will fulfil the legal type.'3" In cases of
eventual intent, although it is considered probable that the act decided to be committed will cause a certain result described by the
law, the occurrence of this result is accepted, and the perpetrator does not refrain from committing the act.'®!

The crime regulated under Art. 286 of the TCC is a crime that can be committed intentionally,'8> and can be committed with

both direct intent and eventual intent. In terms of this crime, it is not required to act with a specific purpose or motive.

Although it is stated in legal doctrine that it is not possible to commit this crime with eventual intent,'3* it has been pointed
out that some authors who hold this view have not stated their justiﬁcations.184 Moreover, another author who argues that it is not
possible to commit this crime with eventual intent justifies this position with their opinion that it is not possible to commit abstract
danger crimes with eventual intent.'®>

However, according to the opinion we agree with, in the case that the material elements of the crime in the legal definition
of Art. 286 of the TCC are foreseen and accepted by the perpetrator, this crime may be committed with eventual intent.'¢ For
instance, if the perpetrator foresees and accepts that he or she is unauthorisedly recording or transferring audio or visual media
during the investigation or prosecution proceedings, it is necessary to accept that he or she acts with eventual intent. In such a
case, the penalty of the perpetrator will be compulsorily mitigated in accordance with Art. 21, para. 2 of the TCC.!%’

While it is accepted that a crime can be committed intentionally even if it is not explicitly stated in the code, in order for the
said crime to be committed through “negligence”, it is necessary for it to be clearly regulated in the code.'®® Therefore, this crime
cannot be committed through negligence.'®’

Since motive is not required for the commission of this crime,'*”

recording or transferring is not important.'®!

the motive with which the perpetrator commits the act of

It should be noted that, as explained under the heading “Act”, the presence of the “authorisation” in recording or transferring
audio or visual media during the investigation or prosecution proceedings is not a reason for legal justification; since it is an
element included in the typicality in the context of the material elements of the crime, when evaluated in terms of the relationship
between intent and mistake, the crime of recording audio or visual media can be evaluated within the framework of mistakes that
negate the intent, specifically, within the context of a mistake of fact. Therefore, the fact that the perpetrator does not know that
it is necessary for him or her to have “authorisation” to record or transfer the audio or visual media is also within the scope of
the mistake of fact under Art. 30, para. 1 of the TCC and negates the intent of the perpetrator regarding the crime. As a matter of
fact, in order to establish the perpetrator’s intent, it is necessary for him or her to know this feature of the element included in the
typicality that constitutes the basis of the wrongfulness.!°? If it can be concluded that such a result would not have occurred if the
required care and attention had been taken in relation to the result, in this case, although there will be wrongfulness committed
with negligence,'? since the legal definition of the crime of recording audio or visual media does not clearly state that it can be
committed with negligence, the perpetrator will not be held criminally liable for this reason.

V. Unlawfulness Element

Unlawfulness as an element of the crime means that the act committed is contrary to and in contradiction with the whole
legal order.!** The reasons for legal justification, on the other hand, eliminate the unlawfulness and make the act recognised as
legitimate by the law.'®> In the TCC, the reasons for legal justification are grouped under four main categories such as justification

180 Koca and Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (n 80) 168-169.

181 &zgeng (n 62) 255.

182 « . due to the defendant’s defence at all stages that his hand accidentally went to the camera while trying to end the call while he was in the courtroom and that he did not take
any footage, an expert examination was carried out on the mobile phone registered in the order 2017/10545 of the evidence used in the crime. Since it was reported in the expert report
prepared as a result of the examination that there were no footage and videos taken during the hearing on 05/12/2017, the date of the hearing on which the incident allegedly took place,
and that no deleted photographs, audio recordings, and videos were found in the examination made using various programs in the phone memory, since there is no sufficient evidence to
prove that the defendant acted with criminal intent, contrary to his or her defence, the decision of the first instance court shall be annulled . . . the imputed ‘Recording of Audio and Visual
Media’ crime has not been proven to have been committed by the defendant, he or she is ACQUITTED in accordance with Article 223, paragraph 2, subparagraph (e) of the Criminal
Procedure Code .....” Adana RCA 9'" CC., 17.02.2021, C. 2019/2247, D. 2021/387.
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by authority of the law (Art. 24, para. 1 of the TCC); self-defence (Art. 25, para. 1 of the TCC); exercise of right (Art. 26, para. 1
of the TCC) and consent of the relevant person (Art. 26, para. 2 of the TCC).!%

When the crime of recording audio or visual media is evaluated in the context of the reasons for legal justification, the provisions
of Art. 180, para. 5 of the CPC and Art. 196, para. 4 of the CPC constitute exceptions from the prohibition specified in Art. 183
of the CPC in terms of justification by authority of the law, which is one of the reasons for legal justification. However, according
to the opinion in legal doctrine, which we also agree with, it is stated that it lacks precision due to including only the provisions
of Art. 180, para. 5 of the CPC, and Art. 196, para. 4 of the CPC in Art. 183 of the CPC; despite the provisions of Art. 52, para. 3
of the CPC, Art. 58, para. 3 of the CPC, and Art. 87, para. 5 of the CPC,!%7 198

Moreover, Art. 81, para. 1 of the CPC; Art. 94, para. 2 of the CPC; Art. 135 of the CPC; Art. 140 of the CPC; Art. 147, para. 1,
subpara. (h) of the CPC; Art. 219, para. 1 of the CPC and Art. 236, para. 5, para. 6, para. 7 and para. 8 of the CPC'*° may also be
considered exceptions to this prohibition. Therefore, all these provisions may constitute a reason for legal justification in terms of
the crime regulated under Art. 286 of the TCC when the relevant conditions are met.

Furthermore, Art. 149 of the CPL?% will also constitute a reason for legal justification, in addition to Art. 5 of the Law on
Police Duties and Powers No. 2559 and Additional Art. 6, para. 15 of the same Law titled “Judicial duties and powers”; Art. 57,
para. 5 of the Code on Establishment and Rules of Procedures of the Constitutional Court No. 6216 titled “Hearing”; and Art. 9
of the Law on International Judicial Cooperation in Criminal Matters No. 6706 titled “Judicial cooperation through audio-visual
communication techniques” may constitute a reason for legal justification in terms of the crime regulated under Art. 286 of the
TCC when the relevant conditions are met.

Within the scope of the exercise of right, which is one of the reasons for legal justification, the right to inform in connection
with mass communication should also be evaluated.”’! It should be noted that the freedom of the press and the right of access
to information constitute an inseparable part of the right to freedom of expression.”’” In addition, the right to information, which

196 Ozgeng (n 62) 324.

197 Soyer Giileg (n 38) 92.

198 Art. 52, para. 3 of the CPC titled “Hearing of witnesses” reads as follows: “Images or sounds during the hearing of witnesses may be recorded. However, recording is mandatory
Jor witnesses who are; a) Child victims, b) Persons who cannot be brought to the hearing and whose testimony is mandatory for the discovery of the material truth, this registration is
mandatory for their testimony.”; Art. 58, para. 3 of the same Code titled “Preliminary questions to be asked to the witness and the protection of the witness” as follows: “If hearing the
witness in the presence of those present would constitute a grave danger for the witness and this danger cannot be prevented otherwise or would constitute a danger for the discovery of
the material truth, the judge may hear the witness even without those who have the right to be present. Audio and visual media transfer shall be made during the hearing of the witness.
The right to ask questions is reserved.” and in Art. 87, para. 5 of the same Code titled “Autopsy”, it is stated that “While the processes mentioned in the above paragraphs are carried
out, the visual media of the corpse are recorded.”.

199 Art. 81, para. 1 of the CPC titled “Establishment of physical identity” reads as follows: “If it is necessary for the establishment of identity of a suspect or defendant for a crime
punishable by imprisonment of two years or more, his or her photograph, body measurements, finger and palm prints, other features of his or her body that will establish his or her identity
easier, and his audio and visual media shall be recorded by order of the public prosecutor and placed in the file related to the investigation and prosecution proceedings.”; Art. 94, para.
2 of the same Code titled “Bringing the arrested person to court” as follows: “If the arrested person cannot be brought before the authorised judge or court within twenty-four hours at
the latest, the interrogation or taking of a statement of the arrested person shall be conducted by the authorised judge or court within the same period at the courthouse where the person
was arrested or, if not available, using the audio-visual communication system established at the nearest courthouse.”; Art. 135 of the same Code titled “Detection of communication,
wiretapping, and recording” as follows: “(Amended: 21/2/2014-6526/Art. 12) In the investigation and prosecution of a crime, in the presence of grounds for strong suspicion based
on concrete evidence that a crime has been committed and in the absence of any other means of obtaining evidence, with the decision of the judge or the public prosecutor in cases
where delay is inconvenient, the telecommunication communication of the suspect or defendant (...) may be wiretapped, recorded, and signal information may be evaluated. . . . .. 73 Art.
140 of the same Code titled “Surveillance with technical means” as follows: “If there are grounds for strong suspicion based on concrete evidence that the following crimes have been
committed and evidence cannot be obtained by any other means, the activities of the suspect or defendant in public places and his or her workplace may be subjected to surveillance
using technical means, and audio or visual media recording may be taken: .....”; Art. 147, para. 1, subpara. (h) of the same Code, titled “The style of a statement and interrogation”,
as follows: “Technical means shall be utilised in the recording of a statement and interrogation processes.”; Art. 219, para. 1 of the same Code titled “Minutes of the hearing” reads
as follows: “Minutes shall be kept for the hearing. The minutes shall be signed by the chief judge or the presiding judge and the clerk of the court. In the event that the processes at
the hearing are recorded by technical means, these records shall be converted into a written record without delay and signed by the chief judge or the presiding judge and the clerk
of the court.”; Art. 236, para. 5 titled “Hearing the victim and the complainant” of the same Code, “(Additional: 17/10/2019-7188/Art. 22) The statements of children who are victims
of the crimes regulated in the second paragraph of Article 103 of the Turkish Criminal Code during the investigation stage are taken by experts under the supervision of the public
prosecutor in the centres providing services for them. The statements and visual media of the child victim shall be recorded. In the prosecution stage, however, if it is mandatory to take
the statement of the child victim or to take another action in order to discover the material truth, this process shall be carried out by the court or the delegated judge to be appointed by
the court through experts in these centres. The processes specified in this paragraph shall be carried out by taking the child victim to the nearest centre regardless of the jurisdictional
and territorial boundaries.”; In the para. 6 of the said Article, “(Additional: 17/10/2019-7188/Art. 22) The provision of the fifth paragraph shall also apply to the statements of the victims
of the crimes regulated in the second paragraph of Article 102 of the Turkish Criminal Code during the investigation stage. However, the consent of the victim is sought in the recording
of statements and visual media.”; In the para. 7 of the said Article, “(Additional: 17/10/2019-7188/Art. 22) Statements and visual media recordings taken within the scope of the fifth
and sixth paragraphs shall be kept in the case file, shall not be given to anyone and necessary measures shall be taken for their confidentiality” and in the para. 8 of the said Article,
“(Additional: 17/10/2019-7188/Art. 22) The statements and visual media recordings taken within the scope of the fifth and sixth paragraphs shall be converted into a written report. This
report shall be given to the suspect, defendant, defence counsel, victim, attorney, or legal representative who made the request. The statement and visual media recordings may be shown
to these persons under the supervision of the investigation and prosecution authorities while protecting their confidentiality.”.

200 Article 149 of the CPL, titled “Conducting a hearing by means of audio and visual media transferring or elsewhere” reads as follows: “(Amended with Title: 22/7/2020-7251/Art.
17) (1) Upon the request of one of the parties, the court may decide that the requesting party or his or her attorney may attend the hearing and perform procedural processes from the
place where they are located by means of simultaneous audio and visual media transfer. (2) The court may, ex officio or upon the request of one of the parties, decide to hear the witness,
expert, or specialist from the place where they are located by means of simultaneous audio and visual media transfer. (3) The court may decide ex officio to hear the parties concerned
in the cases and affairs that the parties cannot freely dispose of, from the place where they are located at the same time, by means of audio and visual media transfer. (4) The court may
decide to hold the hearing in another place within the provincial borders due to factual obstacles or security reasons, with the assent of the justice committee of the regional court of
appeal within the jurisdiction. (5) The procedures and principles regarding the implementation of this article shall be determined in the regulation.”.
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gives meaning to the right to inform, can also be evaluated as a reason for legal justification in terms of the crime under Art. 286
of the TCC 2% However, it can be stated that the right of defence cannot be a reason for legal justification in terms of the crime of
recording audio or visual media; for example, it may be possible for the defence counsel to commit the crime under Art. 286 of
the TCC in this context.2*

When the consent of the relevant person is evaluated in the context of the reasons for legal justification, the said reason for legal
justification will not be applicable in terms of the crime of recording audio or visual media, since the person does not have an
absolute right to dispose of it at this point.>%

Although the unlawfulness element is essentially one of the elements of the crime, even if it is not necessary to specify it
separately in the legal definition of the crime, in some types of crimes, it is sought that the act be carried out without a permit or

LEINNTS CLINNT3

decision given by the competent authorities by using phrases such as “without consent”, “against consent”, “without decision”,
“unlawfulness”, “without permission” or “without a licence”.2% In this respect, as evaluated above under the heading “Act” among
the material elements of the crime of recording audio or visual media, the act of unauthorised recording or transferring of audio
or visual media during the investigation or prosecution proceedings has the content of wrongfulness that is worthy of punishment
solely due to the absence of the specified “authorisation”.2?” In our opinion, since the aim of the requirement of “authorisation”
here is to provide a more effective control and supervision mechanism for the specified act, the presence of the requirement of
“authorisation” does not serve as a reason for legal justification; rather, it is an element included in the typicality in the context of
the material elements of the crime. As a consequence of this situation, as we explained under the heading “Mental Element (Mens
Rea)”, when evaluated in terms of the relationship between intent and mistake, the crime of recording audio or visual media can
be evaluated within the framework of mistakes that negate the intent, specifically, within the context of a mistake of fact. Hence,
the fact that the perpetrator does not know that it is necessary for him or her to have “authorisation” to record or transfer the audio
or visual media is also within the scope of the mistake of fact under Art. 30, para. 1 of the TCC and negates the intent of the
perpetrator regarding the crime, and since the legal definition of the crime of recording audio or visual media does not clearly state
that it can be committed with negligence, the perpetrator will not be held criminally liable for this reason.

VI. Qualified Elements

There are some elements that the legislator has added to the basic form of the crime and that are accepted to influence the content
of the wrongfulness; therefore, it is possible to foresee that the crime in question will be punished less severely or more severely.
In fact, for the majority of crimes, the law regulates elements that make it necessary to mitigate or aggravate the punishment in
relation to the basic forms, and these elements2°® are named qualified elements. 2%

In terms of the crime regulated under Art. 286 of the TCC, there is no qualified element that requires an aggravation or mitigation
of the penalty.>!?

VII. Culpability

Culpability refers to the determination of the conditions of the formation of the will of the perpetrator regarding the wrongfulness
committed by the perpetrator and the judgement as to whether it is necessary to condemn him for the wrongfulness, he or she
has committed based on this determination.”!! It should be noted that the reforms in other countries in terms of the principle
of culpability, such as the acceptance of the mistake of law and taking culpability as the main criterion in determining the
punishment, are also present in the new TCC No. 5237.2!? As a matter of fact, indirectly, the principle of the rule of law in Art.
2 of the Constitution and the principle of the individuality of criminal responsibility in Art. 38, para. 7 of the Constitution; and
directly, the provisions of Art. 23, Art. 25, para. 2, Art. 30, para. 3, and para. 4, Article 31, Art. 32, and Art. 61, para. 1 of the
TCC are related to the principle of culpability, and the aforementioned regulations have eliminated liability without culpability in
terms of the TCC.>!3
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“without authorisation” herein should be understood as “unlawful” and that in each concrete case, it is necessary to look at whether the act is conducted in accordance with the law rather
than the status of the authority that approves, decides, or performs. (Unver, Iftira, Su¢ Uydurma, Sug Ustlenme (n 65) 540.). On the other hand, according to Ekmekci, since the provision
in question uses the expression “without authorisation”, it is not possible to confuse this expression with the person who is authorised in the sense of authority. This is because, by using
the expression “without authorisation”, the legislator has indicated that this crime will not be committed in every case where the recording or transferring is unlawful and has essentially
left an intermediate area of security for the investigation and prosecution authorities. (Ekmekgi (n 83) 376.).

208 Koca and Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (n 80) 140.

209 Ozgeng (n 62) 227.

210 Evirgen (n 100) 1546.

211 Gzgeng (n 62) 402.

212 Sgziier, “Tiirk Ceza Hukuku Reformu: Diinii, Bugiinii ve Yarini (n 37) 3046.

213 Koca and Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (n 80) 52.




Mert ULGEN, Crime of Recording Audio or Visual Media (Article 286 of the Turkish Criminal Code)

The crime of recording audio or visual media does not have any features in terms of culpability, and therefore, the provisions
related to culpability may be applied to the crime in question.>'*

However, this crime can be evaluated in terms of a mistake of law, which is one of the mistakes that affect culpability. If the
perpetrator of the mentioned crime claims that he did not know whether the act of unauthorised recording and transferring of audio
or visual media during the investigation or prosecution constitutes wrongfulness, it is necessary to determine whether this mistake
is avoidable or not,>'> and if it is concluded that the mistake is inevitable, the perpetrator will not be held culpable and will not
be sentenced for the act he or she carried out. On the other hand, if it is concluded that the mistake was avoidable, the perpetrator
shall be sentenced for the crime committed intentionally. The diminishment in the degree of the perpetrator’s culpability may also
be taken into consideration in terms of determining the basic penalty pursuant to Art. 61 of the TCC.>!6

VIII. Special Forms of Crime
A. Attempt

The perpetrator may be punished if the acts committed by him or her are in the nature of acts of conduct for the crime he or she
intended to commit, but if the acts in question are not yet in the nature of acts of conduct, he or she shall not be punished>'” In
order to determine whether or not the act performed by the perpetrator is at the phase of the act of conduct, the act in question must
be connected to the act in the type of crime to be committed in this respect. In terms of the initiation of the conduct, there must not
be any connection, but there must be a direct connection. Whether the connection between the act in the type of crime intended
to be committed and the preparatory acts is direct or not is shall be determined, as Soziier states, “according to the understanding
revealed by the ordinary experiential knowledge of general life” >'® The distinction between preparatory acts and acts of conduct
is based on an objective criterion with the phrase “directly initiating the conduct” in Art. 35, para. 1 titled “Attempt to Commit a
Crime” of the new TCC No. 523721

The type of crime regulated under Art. 286 of the TCC is a conduct crime. As a matter of fact, this crime is completed by
the unauthorised recording or transferring of audio or visual media during the investigation or prosecution proceedings, and is
regulated as a conduct crime.”?’

In our opinion, in terms of this crime, the conduct of the act will begin with the operation of the devices that enable the recording
or transferring of audio or visual media, and thus the act of recording or transferring, and the placement of these devices will only
constitute preparatory acts. For example, in the case that the device intended to be used within the scope of the intention to commit
the crime of recording audio or visual media has not yet been activated, that is, if the person is caught with a device that is not
operable, the acts that have taken place will be considered preparatory acts, and the person will not be sentenced.

In terms of this crime, the act of recording or transferring may be carried out by acts that can be spread over a certain period
of time and can be divided. If the perpetrator has initiated acts of conduct but these acts are interrupted against his or her will,
then the provisions on attempt to commit a crime shall be applied.>?! For example, if it is understood that the perpetrator was
about to take photographs during the hearing but was prevented from doing so, the crime in question should be considered to have
remained at the phase of attempt.”?> However, if the acts of the perpetrator have been completed, since a concrete result is not
required, the provisions regarding the completed crime will be applied, not the provisions regarding the attempt, by accepting that
the crime has been committed with the conduct of the act.*??

Although it is stated in legal doctrine that if the acts of recording or transferring are more or less conducted, this crime will be
considered completed,”** in a previous judgement of the Court of Cassation in a situation where the photographs allegedly taken
by the defendant were not clear, all of them were blurred, and one of them was completely dark, it was found contrary to the law

..... At the end of the trial conducted in accordance with the reversal order, the medical board report of Elazig Mental Health and Diseases Hospital dated 13.03.2014 was evaluated
together with the entire file scope, and it was concluded that the defendant, within the scope of a judicial investigation initiated by the Elazig Chief Public Prosecutor’s Office, recorded
the audio and visual media during his statement dated 26.11.2013, which was mentioned by the public prosecutor as a suspect, with a hidden camera mounted on his right arm without
authorisation, and when committing the crime of audio or visual media under Article 286, paragraph 1, he or she was suffering from a mental illness called ‘Bipolar affective disorder’
and was under the influence of this disease to the extent that it eliminated his ability to perceive the intendment of law and its consequences of the act committed and to direct his
behaviour in relation to this act, therefore the court accepted and decided that he was not criminally responsible for the crime he committed, rejecting the appellate objections of the
defendant and the defendant’s defence counsel regarding the certitude and the decision based on incomplete examination, the decision is UPHELD in accordance with the request, .....”
Court of Cassation 12" CC., 03.02.2021, C. 2020/1573, D. 2021/1100.
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not to discuss whether the defendant’s act remained at the phase of attempt or not, and it was decided to reverse the verdict given
by the local court.”>

In our opinion, an assessment regarding the impossible attempt should be made if the devices enabling the recording or
transferring audio or visual media are operated and started to be used but are not suitable for technical reasons in terms of
committing the crime of recording audio or visual media. An impossible attempt is a situation in which the perpetrator is unable
to complete the crime, contrary to the perpetrator’s idea of the crime, due to the initial deficiencies arising from the material
elements of the crime. An impossible attempt has different forms depending on the material element of the crime on which the
inadequacy is based. The most common forms of these are the inadequacy of the means used in the crime, the inadequacy of the
subject matter of the crime, the inadequacy of the means in the inadequacy of the subject matter of the crime, and the inadequacy
of the perpetrator.??® The impossible attempt, which may also present itself as the inadequacy of the means used in the commission
of crime, will also be considered when the means used in the commission of a crime are not adequate and appropriate for the
commission of this crime.”?” In terms of the crime that is the subject of our study, if the means, i.e., the technical devices that
enable the recording or transferring audio or visual media, are inadequate, it cannot be said that the acts of conduct have begun.
Our opinion is that it will be appropriate to have an expert examination conducted on these devices when deemed necessary in
order to determine whether they possess the necessary technical competence.

The crime that cannot be completed due to the lack of subject matter is called the impossible crime,?*® and in our opinion,

if the audio or visual media on which the act of unauthorised recording or transferring during the investigation or prosecution
proceedings, which constitutes the subject matter of the crime in terms of the crime of recording audio or visual media, does not
exist, the impossible crime will be considered. For example, in a situation where a device that enables the unauthorised audio
recording is activated during the investigation or prosecution proceedings but no audio can be recorded due to the absence of
conversation, the crime constitutes an impossible crime due to the lack of subject matter of the crime. However, it should be noted
here that it is not possible to punish impossible crimes on the basis of the regulation on attempt in the TCC, and in the case of
an impossible crime, the perpetrator should not be held liable for attempting the crime he or she intended to commit but should
be held liable for those crimes if the act or acts he or she has committed so far constitute another crime or crimes.22° In fact, in
the case of an impossible crime, the perpetrator has shown that he or she is a dangerous personality for society with the act he or
she has committed, and for this reason, it is argued in legal doctrine that a security measure should be imposed on the person in
question, whose dangerous personality has been exposed, in proportion to the dangerousness he or she presents,”*? or the attempt
to commit impossible crimes should be punished through an explicit regulation to be made in the law.>3!

In fact, when the legal regulation regarding the crime in Art. 286 of the TCC is examined, by using the phrase of . . . investigation
and prosecution ...” it is stated that it will be necessary to carry out the act of recording or transferring audio or visual media in
both stages of proceedings for the typicality of the act, and if only one of these actions is interrupted after one of these acts has
been carried out or while the second has not yet been carried out, the provisions on attempt to commit a crime shall be applied.>*?
However, in relation to this issue, as we have previously explained under the heading “Act”, we would like to refer to our opinion
that the ratio legis of the text of the law, i.e., its core purpose,”** should be considered regarding the use of the conjunction “and”
instead of the conjunction “or” in the legal definition of the crime, and to state that the phrase “. .. investigation and prosecution
... in the regulation on this crime should be understood as “. . . investigation or prosecution ...”. From this point of view, according
to the opinion that we also agree with,”>* to reiterate our suggestion, in order to eliminate this situation contrary to the principle of
legal certainty, we believe that it will be appropriate to make a legislative amendment in terms of the phrase “. . . investigation and
prosecution ...” in the legal definition of the crime in question and to use the conjunction “or” instead of the conjunction “and”,
that is, to amend this provision as “... investigation or prosecution ...”.

In addition, in our opinion, since the crime of recording audio or visual media is a continuing crime, as stated above under the
heading “Act”, this crime shall be deemed to be completed, and the provisions regarding the attempt shall not be applied if, after
the acts of unauthorised recording or transferring of audio or visual media during the investigation or prosecution proceedings
have been begun, the conduct of the acts has been terminated due to reasons beyond the perpetrator’s control while continuing its
conduct. Therefore, the provisions regarding the attempt at the crime of recording audio or visual media, which is a continuing
crime, can only be applied until this crime is completed.
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B. Participation

The forms of participation are regulated between Art. 37 and 41 of the TCC under two main distinctions as perpetration
and complicity. According to this, perpetration can occur in three forms as direct perpetration, co-perpetration, and indirect
perpetration. Complicity, on the other hand, is divided into instigation and aiding, and the responsibility of accessories depends
on the act of the perpetrator. The principles regarding this matter are specified in the principle of accessoriness in Art. 40 of the
TCC2®

In terms of participation regarding the crime of recording audio or visual media, the provisions regulated in relation to
participation can be applied to this crime.

Since this crime is a continuing crime, it is possible to participate in the conduct of this crime as long as it continues to be
committed by the perpetrator, and in this case, the provisions for participation shall apply.

It should be noted here that, although it is not possible to participate as a co-perpetrator in a crime committed by an act of
conduct through act of omission, if the person does not become the perpetrator of another crime due to his or her act of omission,
he or she shall only be held liable for participating as an accessory in a crime committed by act of omission.>3® In the case of not
preventing the commission of a crime committed by another person, this will constitute aiding in the crime of commission. On the
other hand, if the act of omission is defined as a distinct crime in the law for the person who commits this act of omission, in this
case, this person will no longer be held liable as an accessory, as an aider to the crime committed by another person by the act of
omission but as a perpetrator for the distinct crime of omission in question.”3” As a matter of fact, the reason that a person is liable
for his own crime of omission is the principle of the primacy of perpetration over complicity.>*® Therefore, in our opinion, it is
not possible to participate as a co-perpetrator with an act of omission in the crime of recording audio or visual media, which can
be committed with an act of conduct, but only be held liable as an accessory, as an aider by the act of omission. However, if the
act of omission constitutes a distinct crime regulated by the law, it will be necessary to punish the person as a perpetrator for the
distinct crime committed by this act of omission in accordance with the principle of the primacy of perpetration over complicity.

In addition to this, as Demirel states, within the scope of the principle of accessoriness in participation in crime, the presence
of an act in accordance with the type and the presence of an unlawful act are required. In this respect, the presence of an act in
accordance with the type requires the presence of the material element in terms of the acts of the perpetrator and the accessories.
Therefore, in addition to the occurrence of the material element in terms of the act of the perpetrator, the acts of the instigator and
the aider must also be typical in terms of the material element. Indeed, unless there is an act performed in accordance with the type
and/or in an unlawful situation, it cannot be argued that there is unlawful, completed complicity.>*° From this point of view, when
assessing “authorisation”, which, as we have explained under the heading of “Act”, is an element included in the typicality of the
material elements of the crime of recording audio or visual media, in the case of recording or transferring audio or visual media
“without authorisation” during the investigation or prosecution proceedings, the state of being “unauthorised” must be present in
terms of the acts of both the perpetrator and the accessory, i.e., in addition to the state of being “unauthorised” with respect to the
act of the perpetrator, it must also be present in terms of the acts of the instigator and the aider, in order for there to be complete
complicity.

C. Aggregation

Considering the singleness of the act or the multiplicity of the act in terms of aggregation, it should be noted that even if the
number of acts in the natural sense is more than one, in such cases, a single act is considered to have been committed in the legal
sense. These acts, which are more than one in the natural sense, are taken into consideration in terms of determining the wrongful
content of the crime committed.”*" As a matter of fact, it is emphasised that the TCC, by singleness of the act in the legal sense
as a basis, examines the spatial and temporal unity between them in determining whether the act committed is single or not.>*! In
terms of the crime of recording audio or visual media, more than one act performed during a judicial proceeding, such as taking
more than one photograph, must be considered a single crime.>*>

In terms of determining which of the rules of aggregation will be applied in case of violation of more than one norm in criminal
law, firstly, the rules of apparent aggregation should be examined, but if the problem cannot be solved in this way, according to
the principle stated as “there are as many crimes as there are acts, and there are as many penalties as there are crimes”,**> the
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factual aggregation rule, in which separate penalties will be imposed for each crime committed and each penalty will maintain
its distinctness,”** and whether the rules of successive crime, conceptual aggregation of the same types of crimes and conceptual
aggregation of different types of crimes, which are exceptions to this rule, may be applied.”*’

Pursuant to the special-general norm relationship, which is one of the forms of apparent aggregation, if one of the various norms
that are apparently applicable to the same act contains some additional elements and features in addition to the elements of the
other norms, in this case where the special-general norm relationship is in question, the special norm will prevent the application
of the general norm in accordance with the principle of the priority of special law, and only the application of the special norm
will be sufficient.?*® Therefore, in our opinion, there is a special-general norm relationship between the crimes regulated under
Art. 136 of the TCC?*’ and the crimes under Art. 286 of the TCC. As a matter of fact, the regulation in Art. 286 of the TCC,
which stipulates that the unauthorised recording or transferring of all kinds of audio or visual media during the investigation or
prosecution proceedings shall be sentenced, is the general norm; in contrast to this regulation, if the subject matter of the crime
regulated in Art. 136 of the TCC is the statements and visual media recorded in accordance with Art. 236, para. 5 and para. 6 of
the CPC titled “Hearing the victim and the complainant”, the penalty to be imposed according to Art. 136 of the TCC shall be
increased by one, is the special norm, and within the framework of the special-general norm relationship between both regulations,
in accordance with the principle of the priority of special law, the provision of Art. 286 of the TCC will be withdrawn as the
general norm and the criminal responsibility of the perpetrator will be determined according to the special norm, which is Art.
136 of the TCC.

The consuming-consumed norm relationship, which is another one of the forms of apparent aggregation, arises in cases where
it is concluded that one of the norms violated as a result of the act committed consumes the other norm due to the fact that it
contains the other norm, and thus it is applied by accepting that it has the feature of consuming norm. Non-punishable subsequent
acts are also considered examples of the consuming-consumed norm relationship.>*® Accordingly, in terms of the crime under Acrt.
286 of the TCC, if the perpetrator, after performing one of the alternative acts of “recording” or “transferring” the audio or visual
media during the investigation or prosecution proceedings without authorisation, performs the other alternative act specified in
the said article, in this case, the subsequent alternative act will fall within the scope of the non-punishable subsequent acts, and
the consuming-consumed norm relationship, which is one of the forms of apparent aggregation, will be considered.

After evaluating the scope of application of the rules of apparent aggregation in relation to the crime of recording audio or visual
media, it should be examined whether the rules of successive crimes, conceptual aggregation of the same types of crimes, and
conceptual aggregation of different types of crimes, which are exceptions to the rule of factual aggregation, may also be applied.

Successive crimes have four conditions, of which three are objective and one is subjective. These conditions are the presence of
more than one act; these acts constitute the same crime; these crimes are committed against the same person and are committed
more than once at different times; as a subjective condition, multiple crimes are committed within the framework of the conduction
of a decision to commit a crime >*° Regarding successive crimes, the provisions of successive crimes may be applied to the crime
of recording audio or visual media if the conditions are met.>° In addition to this, it is necessary to apply the provisions of
successive crime primarily in terms of crimes in which everyone who makes up the society is a victim,>! and as we have explained
under the heading “Victim”, which is one of the material elements of the crime of recording audio or visual media, in our opinion,
since the victim of this crime is all individuals who make up the society, the provisions of successive crime may be applied in
case this crime is committed successively. As a matter of fact, if the act constituting the crime of recording audio or visual media
is committed during the judicial proceedings of the same investigation and prosecution at different times, Art. 43, para. 1 of the
TCC will have to be applied.>>?

In terms of conceptual aggregation of the same types of crimes, it should be noted that the multiplicity in the number of victims
in relation to the crime of recording audio or visual media will not be evaluated in the context of aggregation, but this is a matter
to be evaluated in terms of determining the basic punishment in accordance with Art. 61, para. 1 of the TCC titled “Determination
of the punishment”.

There are various opinions in legal doctrine in terms of the crime of recording audio or visual media in relation to the conceptual
aggregation of different types of crimes. According to Ersan, if a person commits the crime under Art. 286 of the TCC and the

24 Neslihan Goktiirk, “Tiirk Hukuku’nda Suglarin Tgtimar’ (2016) 2(1-2) Ceza Hukuku ve Kriminoloji Dergisi-Journal of Penal Law and Criminology 31.

245 Demirel, ‘Karar Analizi Tehlike Suglari-Zarar Suglart’ (n 241) 1481.

246 Kayihan igel, ‘Goriiniiste Birlesme (Igtima) flkeleri ve Yeni Tiirk Ceza Kanunu® (2008) 7(14) Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 35, 37.

247 Art. 136 of the TCC, titled “Unlawful delivery or acquisition of data” states that ““(1) Any person who unlawfully delivers personal data to another person, or disseminates or acquires
the same through unlawful means, shall be sentenced from two to four years’ imprisonment. (2) (Additional: 17/10/2019-7188/Art. 17) If the subject matter of the crime is statements and
visual media recorded pursuant to the fifth and sixth paragraphs of Article 236 of the Criminal Procedure Code, the penalty to be imposed shall be increased by one.”.

248 Demirel, ‘Karar Analizi Tehlike Suclari-Zarar Suglar1’ (n 241) 1481.

249 Koca and Uziilmez, Tiirk Ceza Hukuku Genel Hiikiimler (n 80) 521-522.

250 Evirgen (n 100) 1545.

1 Gzgenc (n 62) 625.

252 Gokean and Artug (n 75) 9323.
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crime under Art. 285 of the TCC with a single act of the unauthorised recording or transferring audio or visual media during
the investigation and prosecution proceedings, and if such visual media is broadcasted in such a way as to cause persons to be
perceived as guilty during the investigation and prosecution stages, or if the confidentiality of the investigation or closed hearing is
breached, then the person shall be liable according to the rule of conceptual aggregation of different types of crimes since he or she
has committed both the crime under Art. 286 of the TCC and the crime under Art. 285 of the TCC.>>* Memis Kartal states that in
the case of the unauthorised recording of audio and visual media during the investigation proceedings, if the conditions specified
in the code are met, both the crime under Art. 285 of the TCC and the crime under Art. 286 of the TCC will be committed, and
in this respect, the perpetrator will be sentenced for the crime that requires the most severe penalty, since he or she has caused
the occurrence of more than one different crime with an act committed within the scope of Art. 44 of the TCC.>>* According
to Tungak, in cases where the crime is regulated in Art. 286 of the TCC may be seen together with the crime regulated in Art.
285 of the TCC, the person will be held responsible for the crime that requires the heaviest penalty in accordance with the rules
of conceptual aggregation.>> Tiirkoglu stating that Art. 285 of the TCC includes the protection of the audio and visual media
of the investigation and prosecution proceedings, and mentions that the unauthorised recording or transferring audio or visual
media during the investigation proceedings under Art. 286 of the TCC may also constitute the crimes of breach of confidentiality
of the investigation. According to this author, in this case, since the perpetrator has caused the occurrence of more than one
different crime with a single act, the provision of conceptual aggregation of different types of crimes will be applied, and the
perpetrator will be sentenced for the crime that requires the most severe penalty in accordance with Art. 44 of the TCC. According
to the same author, the unauthorised recording or transferring audio or visual media during the prosecution proceedings may also
breach the confidentiality of the statements and visual media in the closed hearing, and in such a case, since the perpetrator has
committed more than one different crime with a single act, the provision of conceptual aggregation of different types of crimes
will be applied.>® Yilmaz states that the perpetrator may, with a single act, not only transfer the audio and visual media during the
investigation proceedings without authorisation but also breach the confidentiality of the decisions or proceedings taken during
the investigation stage, which must be kept confidential to the persons who are parties to the investigation, and in this case, the
act of transferring will constitute the crime regulated in Art. 286 of the TCC and the crime in Art. 285, para. 2 of the TCC, and
thus the provisions of conceptual aggregation will be applied.>>” Bayraktar also states that there may be a conceptual aggregation
relationship between the crimes under Art. 286 of the TCC and the crime of breach of the closure of the hearing under Art. 285,
para. 3 of the TCC.2® According to Ekmekgi, for example, in the case of the simultaneous broadcasting of the visual media of the
defendant by using 3G technology while he or she was taken out of the vehicle in handcuffs and taken to the courthouse building,
since more than one different crime has been caused by one act committed, the provisions of conceptual aggregation should be
applied in accordance with Art. 44 of the TCC. Thus, the perpetrator must be sentenced according to Art. 285, para. 5 of the
TCC, which is the crime that requires the most severe penalty.>>° However, in legal doctrine, Yilmaz, who evaluates the regulation
in Art. 285, para. 5 of the TCC, states that the act of “transferring”, which is one of the alternative acts in Art. 286 of the TCC,
means sending the visual media to a place or person, therefore, by stating that the act of “transferring” specified in this crime does
not also constitute the act of “broadcasting the visual media of persons in such a way as to cause them to be perceived as guilty”
regulated in Art. 285, para. 5 of the TCC, and argues that only the crime of breach of confidentiality will be committed in the case
of the broadcasting of the aforementioned audio or visual media.®® Parlar/Oztiirk also states that Art. 285 of the TCC should be
applied in the case of broadcasting audio or visual media if the elements are present.®! Akyildiz, who holds an opposing view,
points out that there is a difference of opinion as to whether the act of “broadcasting” the visual media is also considered the act
of “transferring”, and argues that the act of “broadcasting” the visual media in Art. 285, para. 5 of the TCC may overlap with the
act of “transferring” regulated in Art. 286 of the TCC, and in this case, the application of the rules of conceptual aggregation will
be possible to this case.2%?

However, in our opinion, if an evaluation is to be made regarding the applicability of the rule of conceptual aggregation of
different types of crimes in terms of the crime of recording audio or visual media, the rule of conceptual aggregation of different
types of crimes (Art. 44 of the TCC) will be applied in the case of publicly breaching the confidentiality of the investigation
(Art. 285, para. 1 of the TCC) by the unauthorised recording or transferring of audio or visual media during the investigation or
prosecution proceedings (Art. 286 of the TCC) with a single act, and the perpetrator will be sentenced only for the crime regulated
under Art. 285, para. 1 of the TCC, which requires a more severe penalty. The perpetrator who breaches the confidentiality of the
decisions and the actions taken in accordance with them during the investigation stage and which must be kept confidential to the

233 Ersan (n 203) 139-140.

254 Memis Kartal (n 41) 401.

255 Senanur Tuncak, ‘Sucsuzluk Karinesini Bir Koruma Yontemi Olarak Gizliligin fhlali (TCK m. 285) Sucu’ (2019) 2(3) TIHEK Dergisi 69, 84.

256 Gokhan Tiirkoglu, “Tiirk Ceza Kanunu’nda Yer Alan Gizliligin ihlali Suglart (TCK m. 285/1-3) (Master’s thesis, Istanbul University 2019) 138, 173.
257 Merve Nur Yilmaz, Tiirk Ceza Kanunu'nda Diizenlenen Gizliligin Ihlali Suglart (TCK m. 285) (Adalet Yaymevi 2019) 195.

258 Koksal Bayraktar, ‘Gizliligin Thlali’, Ozel Ceza Hukuku-Cilt X: Adliyeye Karst Suclar (TCK m. 267-298) (On iki Levha Yayincilik 2021) 392.

259 Ekmekgi (n 83) 379.

260 yilmaz (n 257) 245.
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Ceza Hukuku ve Kriminoloji Dergisi -Journal of Penal Law and Criminology

persons who are parties to the investigation (Art. 285, para. 2 of the TCC), by the unauthorised recording or transferring audio or
visual media during the investigation or prosecution proceedings (Art. 286 of the TCC) with a single act, will be sentenced for the
crime in Art. 285, para. 2 of the TCC, which is the most severe of these crimes, by applying the rule of conceptual aggregation of
different types of crimes. In the case that the perpetrator publicly breaching the confidentiality of the statements or visual media in
the hearing that is required to be closed or has been ordered to be closed according to the code (Art. 285, para. 3 of the TCC) by
the unauthorised recording or transferring of audio or visual media during the investigation or prosecution proceedings (Art. 286
of the TCC) with a single act, he or she will be sentenced for the crime in Art. 285, para. 3 of the TCC, which has the most severe
penalty, and the perpetrator will be sentenced according to the provision of Art. 285, para. 1 of the TCC in accordance with the
explicit provision in Art. 285, para. 3 of the TCC. An important issue to be considered here is whether the act of “broadcasting”
under Art. 285, para. 5 of the TCC and the act of “transferring” under Art. 286 of the TCC overlap in the concrete case. As a matter
of fact, in the case of partial overlapping of the acts of conduct, although there is more than one act and it may be considered that
the rule of factual aggregation will be applied, this issue should be taken into consideration in terms of determining the punishment
to be imposed on the perpetrator. Since the overlapping acts in question are effective on the wrongful content of the act related
to both crimes at the same time, these acts should not be evaluated more than once in terms of determining the punishment.
Otherwise, this would constitute a violation of the prohibition against double jeopardy.”®* Accordingly, in our opinion, if a single
act of the perpetrator, in which the acts of “transferring” under Art. 286 of the TCC and “broadcasting” under Art. 285, para. 5 of
the TCC overlap, leads to the occurrence of multiple different crimes, namely, the unauthorised “transferring” of audio or visual
media during the investigation or prosecution proceedings (Art. 286 of the TCC) and the “broadcasting” the visual media in such
a way as to cause persons to be perceived as guilty during the investigation and prosecution stages (Art. 285, para. 5 of the TCC),
the perpetrator will not be sentenced separately for each of these crimes, but only for the crime regulated under Art. 285, para. 5
of the TCC, which is the most severe of these crimes, in accordance with the rule of conceptual aggregation of different types of
crimes.

Considering the order followed among the rules of aggregation of crimes in terms of determining the responsibility of the
perpetrator, the application area of the rule of factual aggregation should also be evaluated in relation to the crime of recording
audio or visual media. In legal doctrine, there are various opinions regarding the applicability of the rule of factual aggregation to
this crime. According to Cakir, if recording of visual media was made without authorisation of the relevant authorities and caused
the public to perceive the persons on trial as guilty, the perpetrator should be held responsible for both the crime of recording audio
or visual media and the crime of broadcasting the visual media of the persons in accordance with the rule of factual aggregation.%*
Moreover, Evirgen states that the person who unauthorisedly records and broadcasts the visual media during the investigation
proceedings will be sentenced both for the crime regulated in Art. 286 of the TCC and for the crime regulated in Art. 285, para.
1 and para. 2 of the TCC, and argues that the person who unauthorisedly records and broadcasts the visual media in a closed
hearing will be sentenced both for the crime regulated in Art. 285, para. 3 of the TCC and for the crime regulated in Art. 286 of
the TCC. In addition, the same author states that in the event that the audio or visual media recorded without authorisation during
the investigation and prosecution stages are broadcasted in such a way as to cause persons to be perceived as guilty, both the crime
regulated in Art. 286 of the TCC and the crime regulated in Art. 285, para. 5 of the TCC will be committed, and in this respect,
there is a factual aggregation relationship between Art. 285 of the TCC and Art. 286 of the TCC.2% Furthermore, according to
Ersan, although the crime under Art. 286 of the TCC may also be considered in cases of breach of confidentiality regarding public
hearings in terms of the prosecution stage, the crime under Art. 285, para. 3 of the TCC will occur if the person breaches the
confidentiality of the statements or visual media in the hearing that is required to be closed or has been ordered to be closed.?*®

On the other hand, if an evaluation is to be made in terms of the scope of application of the rule of factual aggregation in
relation to the crime of recording audio or visual media, in our opinion, in cases where the acts of “broadcasting” the visual media
in such a way as to cause persons to be perceived as guilty during the investigation and prosecution stages (Art. 285, para. 5 of
the TCC) and the unauthorised “transferring” of audio or visual media during the investigation or prosecution proceedings (Art.
286 of the TCC) do not overlap, i.e., they are completely different acts, the perpetrator will be sentenced separately for both the
crime regulated under Art. 285 para. 5 of the TCC and the crime regulated in Art. 286 of the TCC by applying the rule of factual
aggregation.

263 Goktiirk, “Tiirk Hukuku’nda Suglarin igtimar’ (n 244) 47.
264 Cakar, ‘Gizliligin Ihlali Sugu (TCK m. 285)° (n 35) 30.
265 Eyirgen (n 100) 1546.

266 Ersan (n 203) 129.
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IX. Sanctions and Rules of Procedure
A. Penalties and Security Measures

The sanction for the crime regulated in Art. 286 of the TCC is a penalty of up to six months’ imprisonment. Since the legal
definition of the crime does not specify the minimum term of imprisonment, the minimum term of imprisonment for this crime is
one month’s imprisonment in accordance with Art. 49 of the TCC.2¢’

The prison sentence to be imposed on the perpetrator of the crime of recording audio or visual media may be suspended in
accordance with the provision in Art. 51, para. 1 of the TCC?%® if the conditions are met.

In addition, the crime regulated under Art. 286 of the TCC is an intentional crime, and if the person is sentenced to imprisonment
for this crime, the person in question will face deprivation of the use of certain rights listed in Art. 53, para. 1 of the TCC?% due
to this crime.

According to Article 54 of the TCC,2"° if the conditions are met, the property used in the commission of the crime of recording
audio or visual media may be confiscated. However, as it is known, since the confiscation orders must be proportionate, if the
confiscation order will have much more severe consequences compared to the act committed and therefore is thought to be contrary
to equity, confiscation may not be ordered. In this case, the judge is given discretionary power. Thus, when it is possible to confiscate
some parts of the goods, the judge may order to confiscate only a part of the goods or may not order confiscation,?’! >72 273

It should be noted that, since the maximum term of imprisonment of the crime regulated under Art. 286 of the TCC is a penalty
of up to six months’ imprisonment, pursuant to Art. 231, para. 5 of the CPC, a decision to defer passing sentence may be made
against the perpetrator if the conditions are met.?’*

267 Unver, Iftira, Su¢ Uydurma, Sug Ustlenme (n 65) 541.

268 Art. 51, para. 1 of the TCC titled “Suspension of imprisonment” reads as follows: “A person sentenced to imprisonment for a period of two years or less for a crime he or she has
committed may have his or her sentence suspended. The upper limit of this period is three years for persons who have not completed the age of eighteen or have completed the age of
sixty-five at the time of committing the crime. However, in order for a suspended sentence to be granted,

a) The person must not have been sentenced to imprisonment for more than three months for an intentional crime before,

b) The court must have a conviction that the person will not commit the crime again due to the remorse shown during the judicial proceedings after committing the crime.”.

269 According to Art. 53, para. 1 of the TCC titled “Deprivation of the use of certain rights”: “As a legal consequence of a conviction to imprisonment for a crime committed intentionally,
a person is deprived of;

a) From undertaking a permanent, temporary, or temporary public office; in this context, from being a member of the Grand National Assembly of Tiirkiye or from being employed in all
civil offices and services subject to appointment or election by the State, province, municipality, village, or institutions and organisations under their supervision and control,

(b) The capacity to elect and be elected (...),

(c¢) From the right of custody; from performing a service belonging to guardianship or trusteeship,

(d) Being a manager or auditor of foundations, associations, unions, companies, cooperatives, and political party legal persons,

(e) Practising a profession or art subject to the permission of a public institution or a professional organisation having the status of a public institution as a self-employed person or a
merchant under his or her own responsibility.”.

270" Article 54 of the TCC titled “Confiscation of property” reads as follows:

“(1) Property used in the commission of an intentional crime or allocated for the commission of a crime, or caused by a crime shall be subject to confiscation, provided that it does not
belong to bona fide third parties. Goods prepared to be used in the commission of a crime shall be confiscated if they are dangerous for public security, public health, or public morals.
(Additional sentence: 24/11/2016-6763/Art. 11) In case there is a limited real right established in favour of bona fide third parties over the goods, the confiscation order shall be made
on the condition that this right is reserved.

(2) In the event that the goods falling within the scope of the first paragraph are removed, disposed of, consumed, or confiscation is rendered impossible by any other means; an amount
of money equal to the value of these goods shall be ordered to be confiscated.

(3) If it is considered that the confiscation of the goods used in the crime would have heavier consequences compared to the crime committed and therefore would be against equity,
confiscation may not be issued.

(4) The production, possession, use, transport, purchase, and sale of goods that constitute a crime shall be confiscated.

(5) If it is necessary to confiscate only some parts of a thing, and if it is possible to separate this part without damaging the whole, only this part shall be confiscated.

(6) Regarding the goods in which more than one person is a shareholder, only the share of the person who participated in the crime shall be confiscated.” ..

271 Artuk and others (n 110) 1013.

272« . Deciding to confiscate the mobile phone registered in the order of 2018/5515 of the Izmir Chief Public Prosecutor’s Office Evidence Room, which is understood to have been
used in the commission of the crime according to its known value, would have more severe consequences compared to the crime committed, it is contrary to equity to order its confiscation
instead of returning it to its owner in accordance with Article 54, paragraph 3 of the Turkish Criminal Code,

As it is contrary to the law, although the appellant’s claims of appeal are therefore appropriate, since this contradiction is a mistake that can be amended in accordance with Article 303 of
the Code No. 5271, by removing the paragraph on confiscation from the ruling and replacing it with the phrase “The confiscation of the mobile phone registered in the order of 2018/5515
of the Izmir Chief Public Prosecutor’s Office Evidence Room, which is understood to have been used in the commission of the crime according to its known value, would have more
severe consequences compared to the crime committed, and since it is contrary to equity, it should be returned to its owner in accordance with Article 54, paragraph 3 of the Turkish
Criminal Code’, DISMISSAL OF THE APPEAL AS BEING AMENDED .....”" Izmir RCA 8" CC., 16.12.2019, C. 2019/1186, D. 2019/2811.

273 « . In the examination made by determining that it was decided to sentence the defendant by the first instance court due to the crime of recording audio and visual media, that no
decision was made in the said decision regarding the evidence registered in the order of 2017/1054 of the evidence room, that the defendant requested the return of the Samsung S-4 mini
brand mobile phone belonging to the defendant in his petition dated 09/01/2019, that it was decided to reject the request with the additional decision dated 09/01/2019, that the defendant
appealed this additional decision within the time limit;

When the scope of the file is examined, since it is understood that there is no obstacle to the return of the phone to the defendant and that it is not the subject matter of the crime itself,
the decision to reject the request for the return of the evidence registered in the order of 2017/1054 of the evidence room is inexact and contrary to law; although it is possible to amend
this issue without a trial in accordance with Article 280, paragraph 1-c of the Criminal Procedure Code;

By removing the 157 paragraph of the additional decision dated 09/01/2019, case numbered 2017/1204, and decision numbered 2018/154 from the ruling and replacing it with the
following sentence: ‘The visual media subject matter to the crime in the mobile phone registered in the order of 2017/1054 of the evidence room shall be taken from the mobile phone and
transferred to the flash memory and returned to the defendant after the costs related to this process are paid by the defendant, and the flash memory shall be kept in the file’, DISMISSAL
OF THE APPEAL AS BEING AMENDED .....” Gaziantep RCA 7th CC., 15.01.2021, C. 2019/1107, D. 2021/51.

274 According to Art. 231, para. 5 of the CPC titled “Passing of the sentence and defer passing sentence”: “(Additional: 6/12/2006-5560/Art. 23) If the penalty imposed at the end of the
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B. Statute of Limitations

Since the maximum term of imprisonment for the crime under Art. 286 of the TCC is a penalty of up to six months’ imprisonment,
the limitation of prosecution is eight years according to Art. 66, para. 1, subpara. (e) of the TCC.

According to Article 66, para. 6 of the same Code, since the statute of limitations begins to run from the date of discontinuation
in continuing crimes, the limitation of prosecution for the crime of recording audio or visual media, which is a continuing crime,
will commence from the date of the discontinuation of this crime.

Since the maximum term of imprisonment for the crime regulated under Art. 286 of the TCC is a penalty of up to six months’
imprisonment, the limitation of punishment according to Art. 68, para. 1, subpara. (e) of the TCC is ten years.

In addition, if a confiscation order has been issued for the crime of recording audio or visual media, pursuant to Art. 70 of the
TCC, this confiscation order cannot be enforced after twenty years have elapsed since its finalisation.

C. Procedure Condition, Court with Competence and Jurisdiction

The crime under Art. 286 of the TCC is not a crime subject to complaint but a crime that is investigated and prosecuted ex
officio.

An important issue to be mentioned here is the prepayment. As a matter of fact, for some crimes, the fulfilment of the prepayment

terminates the investigation or prosecution.?”> Since the sanction of this crime is a penalty of up to six months’ imprisonment, the
prepayment provisions shall be applied to this crime pursuant to Art. 75, para. 1 of the TCC >’ >77

Another important point to be mentioned is the simplified procedure, which is also called the procedure without hearing, and
this procedure may be applied to some summary crimes.”’® Since the sanction of the crime regulated under Art. 286 of the TCC
is a penalty of up to six months’ imprisonment, the simplified procedure may be applied for this crime in accordance with Art.
251, para. 1 of the CPC 7% 280 281

trial for the crime charged to the defendant is imprisonment for two years or less or a judicial fine, the court may decide to defer passing sentence. Provisions regarding conciliation are
reserved. Defer passing sentence means that the judgement does not have any legal consequences for the defendant.”.

275 Sahin and Goktiirk, Ceza Muhakemesi Hukuku-I (n 7) 89-90.

276« In the case where it is alleged that the defendant, who was in the listeners’ rows during the hearing of the case numbered 2018/318 of the Batman 1st Heavy Criminal Court
dated 30/10/2018, recorded visual media during the prosecution proceedings on his mobile phone without authorisation, the crime regulated in Article 286, paragraph 1 of the Turkish
Criminal Code that corresponds the defendant’s action is one of the crimes subject to prepayment in accordance with Article 75, paragraph 1 of the same Code, although it has been
understood that the prepayment proposal by the Batman Chief Public Prosecutor’s Office was notified directly to the defendant’s address in the central civil registration system and notified
in accordance with Article 21, paragraph 2 of the Notification Law, the defendant was prosecuted and convicted on the grounds that the defendant did not comply with the prepayment
proposal in due time;

According to Article 10, paragraph 1 of the Notification Law No. 7201, which regulates notification at the known address, notification shall be made at the last known address of the
addressee. According to paragraph 2 of the same article added by Article 3 of the Law No. 6099, if it is understood that the last known address is not suitable for notification or notification
cannot be made, the address of the addressee’s residence in the address registration system is accepted as the last known address and notification is made to this address.

According to Article 30, paragraph 1 of the Regulation on the Implementation of the Notification Law, except for the notifications issued by giving a notation to the residential address in
the address registration system, if none of the addressee or those who can be notified on behalf of the addressee is permanently absent at the address shown, the notification officer must
inquire from the neighbours, managers, janitors, mukhtars, board of aldermen or council members, law enforcement chief, and officers who are likely to know the reason for the absence
at the address and write their statements on the notification warrant and have them sign it, and if they refrain from signing, they must write this situation and sign it.

Article 48 of the same Regulation states that ‘in order to determine the address of the person who cannot be notified in accordance with the provisions of this Regulation, whose address
cannot be determined by the notification officer, and whose residential address is not found in the address registration system, an address search is carried out by the authority issuing
the notification. The authority issuing the notification may investigate and determine the address of the addressee primarily from official or private institutions and offices, and if no
results are obtained from these, through law enforcement officers. If the address of the addressee cannot be determined despite the investigations, the address shall be deemed unknown.
Notification to those whose address is unknown is made by announcement’.

In the light of these explanations, when the concrete case is examined, it is understood that the prepayment proposal was notified to the defendant’s address in the central civil registration
system by stating that this address is the address in the central civil registration system, but the notification made at the address in the central civil registration system instead of the
address notified by the defendant during the investigation stage is invalid, and the address where the justified decision was also notified, even if this address is the same as the address
in the central civil registration system, it is necessary to send a prepayment proposal again without specifying that it is the address in the central civil registration system, and if the
notification cannot be made at this address, it is necessary to send a notification to the address in the central civil registration system and specifying that it is the address in the central
civil registration system, and not considering that the legal status of the defendant should be determined and appreciated according to the result, Since it is contrary to the law and the
defendant’s objections to the appeal are deemed appropriate in this respect, in accordance with the subparagraph (f) added to Article 280, paragraph 1 of the Criminal Procedure Code
with the Law No. 7188 REVERSED, .....” Gaziantep RCA 6'"* CC., 08.11.2019, C. 2019/3211, D. 2019/2102.

277 See also, Izmir RCA 274 CC.,27.09.2017, C. 2017/2260, D. 2017/2235; Gaziantep RCA 4" CC., 12.10.2017, C. 2017/1665, D. 2017/1535; Gaziantep RCA 3" CC.,03.07.2018, C.
2018/18, D. 2018/1380; Istanbul RCA 1st CC., 20.05.2019, C. 2019/2, D. 2019/1065; Antalya RCA 3rd CC., 14.02.2020, C. 2019/1830, D. 2020/362; Ankara RCA 6" CC., 21.01.2021,
C. 2019/3375, D. 2021/63; Court of Cassation 12'"* CC., 21.11.2017, C. 2017/3067, D. 2017/9120.

278 Cumhur Sahin and Neslihan Goktiirk, Ceza Muhakemesi Hukuku-II (11*"* edn, Segkin Yaymcilik 2021) 215.

2719 See, Memis Kartal (n 41) 402; Gokcan and Artug (n 75) 9323.

280« The defendant’s act is related to the crime of ‘recording audio or visual media’ regulated in Article 286, paragraph 1 of the Turkish Criminal Code No. 5237, the basic penalty
for the crime of recording audio or visual media is determined as ‘sentenced to up to six months’ imprisonment’ in Article 286, paragraph 1 of the Turkish Criminal Code; in terms of the
basic penalty amount, it will be subject to the ‘Simplified Procedure’ regulation in Article 251, paragraph 1 of the Criminal Procedure Code No. 5271, which was rearranged with Article
24 of the Law No. 7188 dated 17.10.2019; with the cancellation decision of the Constitutional Court dated 25.06.2020, case numbered 2020/16-decision numbered 2020/33 published in
the Official Gazette dated 19.08.2020 and numbered 31218, it is understood that the regulation in Article 5, paragraph 1-d of the Law No. 7188 has been cancelled in terms of the files
that have been passed to the prosecution stage and the simplified procedure may be applied; since it is necessary to evaluate the provisions of Article 251 of the Criminal Procedure Code
in line with the aforementioned cancellation decision of the Constitutional Court and it is necessary to re-evaluate the file in terms of the ‘Simplified Procedure’ due to the necessity, ...;
For this reason, the decision of the Serik 3"¢ Criminal Court of First Instance dated 06/07/2021, case numbered 2020/452, decision numbered 2021/347, pursuant to Article 280,
paragraph 1 of the Criminal Procedure Code, REVERSED, .....” Antalya RCA 11t CC., 02.06.2022, C. 2022/1189, D. 2022/1786.

281 See also, Ankara RCA 2374 CC., 18.11.2020, C. 2019/2421, D. 2020/3662; Ankara RCA 23" CC., 18.11.2020, C. 2019/2060, D. 2020/3675; Adana RCA 9'" CC., 25.01.2021,
C. 2020/397, D. 2021/198; Adana RCA 9" CC., 16.02.2021, C. 2020/1707, D. 2021/379; Sakarya RCA 6'"* CC., 24.03.2021, C. 2020/2291, D. 2021/1003.
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The court with competence is the Criminal Court of First Instance pursuant to Art. 11 of the Law No. 5235, since the maximum
term of imprisonment regulated for the crime under Art. 286 of the TCC is a penalty of up to six months’ imprisonment.

As a rule, the court with jurisdiction is the court where the crime is committed, according to Art. 12, para. 1 of the CPC.
However, pursuant to the provision of paragraph 2 of the same article, in the case that the crime regulated under Art. 286 of
the TCC remains in the phase of attempt, the court where the last act of conduct was committed; as the crime in question is a
continuing crime, the court where the discontinuation occurred; and in the case that this crime is committed as successive crimes,
the court where the last crime was committed will have jurisdiction.

Conclusion

In terms of the legally protected interests of the crime regulated in Art. 286 of the TCC, the purpose of the regulations stating
that all kinds of audio or visual media recording or transferring devices cannot be used within the courthouse and in the courtroom
after the start of the hearing and that Art. 286 of the TCC will be applied in case of violation of these rules is to protect the
presumption of innocence, especially in terms of criminal proceedings, by ensuring that the proceedings take place in a certain
order.

This crime is an abstract danger crime, in which there is an act that constitutes a danger in terms of the protection of the
presumption of innocence and the conduct of the proceedings taking place in a certain order, especially in criminal proceedings,
with the unauthorised recording or transferring activities during the investigation or prosecution proceedings, and there is no need
for a concrete danger to arise.

The crime regulated in Art. 286 of the TCC can be committed by anyone and is not a specific crime. Also, all individuals who
make up the society are victims of this crime.

The crime of recording audio or visual media, which is also a crime with alternative acts, is a fixed-action crime, in the legal
definition of which the types of acts that can be committed are specified.

As the acts of “recording” or “transferring”, which are the alternative acts regulated in the legal definition of the crime in
question and which constitute the specified crime, are acts that have a continuous process to be carried out, in our opinion, this
crime is a continuing crime.

Since it is misleading to use a plural expression regarding the crime under Art. 286 of the TCC as if it is necessary to record
or transfer all types of audio or visual media during the investigation and prosecution proceedings, we believe that it will be
appropriate to revise the plural expression in Art. 286 of the TCC and use “... audio or any type of visual medium ...” instead
of the “... audio or visual media ...” by taking into consideration the ratio legis of the text of the law, i.e., its core purpose.
In addition to this, in terms of the phrase “... investigation and prosecution ...” in Art. 286 of the TCC, since the conjunction
“and” used in the legal definition would require that the subject matter of the act of recording or transferring be the audio or visual
media during both the investigation and the prosecution proceedings, this constitutes a situation contrary to the principle of legal
certainty in the context of the principle of the legality of crimes and punishments, and therefore, we are of the opinion that it will
be appropriate to use the phrase “. .. investigation or prosecution ...” instead of “. .. investigation and prosecution ...” in the same
provision by taking into account the ratio legis of the text of the law, i.e., its core purpose. Thus, according to our suggestion, it
will be appropriate to revise Art. 286 of the TCC with a legislative amendment as follows: “Any person who records or transfers
audio or any type of visual medium without authorisation during the investigation or prosecution proceedings shall be sentenced
to up to six months’ imprisonment.”.

In addition to that, the erroneous statement ... no audio and visual recording may be made ...” in Art. 153, para. 1 of the
CPL titled “Prohibition of recording and broadcasting” has also created a situation contrary to the principle of legal certainty as to
whether only audio recording or only visual recording will constitute the crime of recording audio or visual media. Thus, at this
point, it is necessary to examine the ratio legis of the text of the law, i.e., its core purpose, and making a legislative amendment in
order to eliminate this situation contrary to the principle of legal certainty and to ensure compatibility with the regulation in the
type of crime in Art. 286 of the TCC, which is referred to by Art. 153, para. 3 of the CPL, and using the conjunction “or” instead
of “and” in the phrase “... audio and visual recording ...” Art. 153, para. 1 of the CPL would be appropriate. Therefore, in
accordance with our proposal, we suggest that the first sentence of the provision in Art. 153, para. 1 of the CPL be revised to read
as follows: “No photographs may be taken, and no audio or visual recording may be made during the hearing.”.

In our opinion, the act of recording or transferring audio or visual media in the crime under Art. 286 of the TCC cannot be deemed
worthy of punishment for having wrongful content without taking into account the phrase “... without authorisation ...” stated in
the relevant article. This is because the phrase “... without authorisation ...” used in the legal definition of this crime regulates
the punishment of the act constituting the crime based on the absence of the specified “authorisation”. Therefore, a judgement of
worthlessness cannot be made about the act of this crime without taking into account the necessity of the “authorisation” expressed
in the text of the article, and since the aim of the requirement of “authorisation” here is to provide a more effective control and
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supervision mechanism for the specified act, the presence of the requirement of “authorisation” does not serve as a reason for legal
justification; rather, it is an element included in the typicality in the context of the material elements of the crime.

The crime of recording audio or visual media is a conduct crime that does not require a result for its completion and is completed
by the unauthorised recording or transferring of audio or visual media during the investigation or prosecution proceedings.

Since the type of crime under Art. 286 of the TCC is a conduct crime, there is no causation problem.

In the case that the material elements of the crime in the legal definition of Art. 286 of the TCC are foreseen and accepted by
the perpetrator, this crime may be committed with eventual intent.

As explained under the heading “Act”, among the material elements of the crime of recording audio or visual media, the presence
of the “authorisation” in recording or transferring audio or visual media during the investigation or prosecution proceedings is
not a reason for legal justification; since it is an element included in the typicality in the context of the material elements of the
crime, when evaluated in terms of the relationship between intent and mistake, the fact that the perpetrator does not know that it
is necessary for him or her to have “authorisation” to record or transfer the audio or visual media is also within the scope of the
mistake of fact under Art. 30, para. 1 of the TCC and negates the intent of the perpetrator regarding the crime.

In terms of the crime regulated under Art. 286 of the TCC, there is no qualified element that requires an aggravation or mitigation
of the penalty.

The crime of recording audio or visual media does not have any features in terms of culpability, and therefore, the provisions
related to culpability may be applied to the crime in question.

In terms of this crime, the conduct of the act will begin with the operation of the devices that enable the recording or transferring
of audio or visual media, and thus the act of recording or transferring, and the placement of these devices will only constitute
preparatory acts.

When an evaluation is made in the context of the impossible attempt, in terms of the crime under Art. 286 of the TCC, if the
means, i.e., the technical devices that enable the recording or transferring audio or visual media, are inadequate, it cannot be said
that the acts of conduct have begun. Our opinion is that it will be appropriate to have an expert examination conducted on these
devices when deemed necessary in order to determine whether they possess the necessary technical competence.

If the audio or visual media on which the act of unauthorised recording or transferring during the investigation or prosecution
proceedings, which constitutes the subject matter of the crime in terms of the crime of recording audio or visual media, does not
exist, the impossible crime will be considered.

The provisions regarding the attempt at the crime of recording audio or visual media, which is a continuing crime, can only be
applied until this crime is completed.

Moreover, since this crime is a continuing crime, it is possible to participate in the conduct of this crime as long as it continues
to be committed by the perpetrator, and in this case, the provisions for participation shall apply. In addition to that, in our opinion,
it is not possible to participate as a co-perpetrator with an act of omission in the crime of recording audio or visual media, which
can be committed with an act of conduct, but only be held liable as an accessory, as an aider by the act of omission. However, if the
act of omission constitutes a distinct crime regulated by the law, it will be necessary to punish the person as a perpetrator for the
distinct crime committed by this act of omission in accordance with the principle of the primacy of perpetration over complicity.

Furthermore, in this study, after evaluating the scope of application of the rules of apparent aggregation in relation to the crime of
recording audio or visual media, it has been examined whether the rules of successive crimes, conceptual aggregation of the same
types of crimes, and conceptual aggregation of different types of crimes, which are exceptions to the rule of factual aggregation,
may also be applied.

Last but not least, since the sanction of the crime regulated under Art. 286 of the TCC is a penalty of up to six months’
imprisonment, the prepayment provisions shall be applied to this crime pursuant to Art. 75, para. 1 of the TCC, and the simplified
procedure may also be applied for this crime in accordance with Art. 251, para. 1 of the CPC.
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6114 Sayih Ogrenci Secme ve Yerlestirme Merkezi Kanununda Diizenlenen
Sinav Suclar:

The Central Exam Crimes as Defined by Law No. 6114 Placement Center Presidency

Mustafa LIMONCU!

IDr., Avukat, Konya Barosu, Konya, Tiirkiye

0Z

Merkezi siavlarin giivenlik icerisinde yapilmasi; sinava giren adaylar kadar kamuoyunu da yakindan ilgilendirmekte, sinavlar
hakkindaki herhangi bir saibe kamu otoritesini zedelemektedir. Bu nedenle sinavlara iligkin kurallarinin 6nceden belirlenmesi,
sorularin hazirlanmasi, simav evrakinin sinav merkezlerine transferi ve sinav sonuglarinin degerlendirilmesi siireglerinde giiven-
ligin itinayla saglanmasi gerekmektedir. Dahas1 sinav siireclerinde yasanacak olast sorunlar ve suistimaller hukuki yaptirima
baglanmalidir ¢iinkii idari yaptirimlar yetersiz kalabilmektedir. Bu nedenle, konu, ceza hukuku yaptirimlariyla giivence altina
alinmalidir. Merkezi sinavlarin nasil yapilacagina dair 6114 Sayili Olgme, Segme ve Yerlestirme Merkezi Bagkanliginin Teskilat
ve Gorevleri Hakkinda Kanun 17 Subat 2011°de ¢ikarilmistir. Tiirk Ceza Kanunu’nda yer alan; ‘belgede sahtecilik’ ve ‘gorev
suglari’na ilave olarak, mezkiir kanunun 10. maddesi ile sinavlara 6zgii baz1 suglar ihdas edilmis ve bu suglar, unsurlartyla birlikte
ele alinmistir. Bu arastirma, 6114 sayili Kanun’un hangi sinavlar bakimindan uygulanacagi sorgulamakta ve diizenlemenin isabetli
olup olmadigint analiz etmektedir.

ABSTRACT

Securely conducting central exams attracts not only the attention of the candidates taking them but also the public, as any
suspicion regarding such exams ruins trust in public authority. Thus, how exam rules are set beforehand, how the questions
are prepared and transferred to the exam locations, as well as how the questions are evaluated should be adequately addressed.
Moreover, any problems or misconduct that might occur should fall under judicial sanctions, as administrative sanctions may
be insufficient. Thus, exam security should also be subject to criminal law. Law No. 6114 on the Organization and Duties of
the Central Directorate of Measurement, Selection, and Placement Center [MSPC] Presidency regarding exam evaluation and
candidate selection and placement was enacted on February 17, 2011 and covers how central exams are processed. Relatedly,
Article 10 of this law also defines certain crimes specific to exams in addition to document forgery and malfeasance, taking these
crimes into consideration alongside their elements. This research questions which exams Law No. 6114 is meant to be applied and
analyzes the appropriateness of this regulation.

Anahtar Kelimeler: Sinav giivenligi, kopya ¢cekme, tali norm

Keywords: Exam security, cheating, secondary norms

EXTENDED ABSTRACT

The Measurement, Selection, and Placement Center [MSPC] regarding exams and candidate selection and placement conducts
several national exams, including the university entrance exams and civil servant exams. Preparing the exam questions, determining
which candidates are to take exams, ensuring exams are conducted securely, and announcing results require many essential
administrative mechanisms.

Although conducting and evaluating exams are considered administrative tasks, exam security and crimes regarding the exams
constitute themes that fall under criminal law. Law No. 6114 on the Organization and Duties of MSPC was enacted on February
17,2011 and states that exams are to be held within the equal opportunity framework. As this paper explains in detail, Law No.
6114 is applicable to the exams conducted by the MSPC as well as by the Ministry of National Education [MoNE]. The article
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evaluates how the penal provisions in this law are not applicable for exams run by any public institutions and organizations other
than MSPC or MoNE. Some decisions by the Supreme Court of Appeal have incorrectly addressed this issue. Law No. 6114
mandates that exam questions and their drafters’ identities be kept confidential. Moreover, questions from the question pool cannot
be shared with third parties under any circumstances, whether in whole or in part.

Again, the very first sentence of Paragraph 2 in Article 10 of Law No. 6114 defines the unlawful obtainment or possession of
confidential information as a crime, as well as the disclosure of said confidential information. This paper holds that the crime
of illegally obtaining or keeping confidential information and the crime of disclosing this information can be handled within the
scope of criminal intent and under aggregated crimes.

Paragraph 3 of Article 10Law No. 6114 defines the crime of cheating. People who cheat either individually or collectively, as well
as those who enable cheating, are to be punished in accordance with the provisions of this paragraph. The same regulation covers
cheating with devices that transmit sounds /or images. The act of cheating using technological devices has not been regulated as a
qualified form of cheating and remains open to discussion. The fact that this type of cheating does not qualify as cheating is not
appropriate. In addition, the exam on behalf of another candidate or charging someone for the exam other than the one taking it
have also been defined as crimes.

Aiding the crime of cheating is defined as an independent crime. Lawmakers have differentiated this crime from the general
provisions regarding the act of being an accomplice to cheating through Paragraph 3. . Another crime defined in Paragraph 4 of
Article 10 in Law No. 6114 is the crime of changing exam results. Anyone who changes the results of an exam in favor or against
a candidate is to be punished according to this paragraph. The crime described here is related to altering exam results. However,
this paragraph makes no specific definitions regarding how or by which methods changing an exam result becomes a crime. In
addition, the paragraph makes no distinctions between candidates or public officials in terms of the identity of the perpetrator.
Thus, defining public employees as also being able to perpetrate this crime could also have been easily regulated as one of the
qualifying characteristics.

This paper conceptualizes the crimes defined in Law No. 6114 as exam crimes, as most of the crimes regulated in this law take
the form of secondary norms that are regulated on a conditional basis. If the act constitutes another crime that requires a steeper
penalty, the specified secondary norm will then not be applied. This theme is taken into consideration within the framework of
aggregation in criminal law. This study finds the absence of effective reparations to be open to criticism. The single qualified case
within the scope of the law is, crime being committed as an criminal organizational activity.

Giris

Bir kamu kurumu olan Olgme, Segme ve Yerlestirme Merkezi, mali-idari 6zerklige ayrica 6zel biitceli bir yapiya sahiptir'. 6114
Sayili Olgme, Se¢me ve Yerlestirme Merkezi Hizmetleri Hakkinda Kanun?; “Ol¢me, Se¢me ve Yerlestirme Merkezi Baskanligt
tarafindan yapilacak her tiirlii sinav ve yerlestirmeler ve bu sinavlarda gorev alanlarin yetki ve sorumluluklarmna iliskin usul
ve esaslari diizenlemek” amaciyla ¢ikarilmigtir. 17.02.2011 tarihinde kabul edilen kanun 03.03.2011 tarihinde Resmi Gazete’de
yayimlanarak yiiriirliige girmistir. Bu diizenlemeye gore mezkfir kanunun ad1 “Olgme, Secme ve Yerlestirme Merkezi Baskanliginin
Teskilat ve Gorevleri Hakkinda Kanun” iken 703 sayili KHK ile simdiki halini almigtir.

Kanun ‘Amag ve Tamimlar’, ‘Kurulus, Gorev ve Yetkiler ile Tegkilat Yapist’, ‘Simavlara Iliskin Hiikiimler’ ve ‘Cegitli Hiikiimler’
olmak iizere dort boliimden ibarettir. Inceleme konumuz olan suglar; ‘Sinaviara Iliskin Hiikiimler’ baglikli Ugiincii Boliim’de ve
10. maddede diizenlenmistir.

6114 Sayil1 Kanun, sinavlarin yapilmasi bakimindan esitlik ilkesi ¢er¢evesinde bazi temel ilkeler benimsemistir. Kanun’un 7.
maddesinin 1. fikrasinda “Sinav, dlgme, degerlendirme ve yerlestirme iglemleri, giivenilirlik, gizlilik, tarafsizlik, bilimsellik ilkeleri
cercevesinde ve adaylara firsat esitligi saglayacak bicimde yapilir” denilmistir. Smavlar da egitim ve 6gretimin parcasidir’. Smav
hukuku ile ilgili caligmalar, genellikle idare hukuku alaninda yapilmaktadir’. Bu caligmalarda 6zellikle sinavlara yonelik itirazlar,
bunlara iliskin idari davalar ve idari yargilama usuliine iligkin kurallar aktarilmaktadir®. Bu nedenle sinav hukuku, cogu zaman

1 Ozer, M. (2018). Ol¢me, Secme ve Yerlestirme Merkezinin stratejik hedefleri ve yeni yonelimleri. Yiiksekigretim ve Bilim Dergisi, (2), 221-226, 222.

2 02.07.2018 tarihli ve 703 say1li KHK’nin 84. maddesiyle degistirilmistir.

3 Sezer, Y. ve Bilgin, H. (2010). Sézlii sinavlarin yargisal denetimi. Tiirkiye Barolar Birligi Dergisi, (86), 168-187, 168.

Bazi yazarlar tarafindan ‘egitim hukuku’ adli ¢aligmalar yapilmustir. Tagkin, P. ve Karaman Kepenekei, Y. (2019). Egitim hukuku. Ankara: Siyasal Kitabevi; Bati, M. ve. Aytag, T. (Ed).
(2020). Egitim hukuku. Ankara: Pegem Akademi Yayincilik; Levent, A.F.ve Dénmez Oviir, M. (2019). Egitim hukuku. Ankara: Nobel Yayimcilik; Giilcan, M.G. (2019). Egitim hukuku.
Ankara: Pegem Akademi Yayincilik.

5 Kalabalik, H.(2022). Idari yargilama usulii hukuku (16. Bs). Ankara: Segkin Yayincilik. 295; Ayhan, A.(2019). Idari yargilama hukukunda ivedi yargiama usulii. (Yiiksek Lisans
Tezi). Dicle Universitesi Sosyal Bilimler Enstitiisii, Diyarbakir, 23.

6 Atay, E.E. (2022). Idare hukuku (3. Bs). Ankara: Seckin Yayincilik, 284.
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idare hukuku igerisinde miitalaa edilmektedir. Zira sinavlarin yapilmast, sonuglarin agiklanmasi ve yerlestirme siirecleri birer idari
islem mahiyetindedir’. Biz bu caligmada miinhasiran 6114 sayili Kanun’da yer alan sinav suglarim ele alacagiz.

Oncelikle; 6114 Sayil1 Olgme, Segme ve Yerlestirme Merkezi Hizmetleri Hakkinda Kanun’un hangi sinavlara tatbik edilecegini
belirlemek gerekmektedir. Bu Kanun’un; OSYM tarafindan yapilan smavlarin yam sira diger sinavlar hakkinda da uygulanip
uygulanmayacaginin ortaya konulmas: gerekmektedir.

652 Sayil ‘Ozel Barinma Hizmeti Veren Kurumlar ve Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde Kararname’nin Ek 5/1.
fikrasinda (Ek: 2/12/2016-6764/12 md.); “17/2/2011 tarihli ve 6114 sayili Olcme, Secme ve Yerlestirme Merkezi Baskanliginin
Teskilat ve Gorevieri Hakkinda Kanunun... 10 uncu maddesi hiikiimleri Bakanlikca yapilan merkezi sinaviar hakkinda da
uygulanir” denilmigtir. Kararname’nin biitiinii icerisinde kimi zaman Hazine ve Maliye Bakanli§i’na, kimi zaman Geng¢lik ve
Spor Bakanlig1’'na, kimi yerde de Milli Egitim Bakanligi’na atif yapilmistir. Kararname’nin ‘Bakanlik Tegkilat1” baglikli Ikinci
Boliimii’'nde yer alan 3. maddesi ilga edilmistir. Ancak bu maddeyi ilga eden 703 sayili KHK’nin 22. maddesinde “25/8/2011
tarihli ve 652 sayili Milli Egitim Bakanliginin Tegkilat ve Gorevleri Hakkinda Kanun Hiikmiinde Kararname ile ilgili olup yerine
islenmistir” denilmistir. Bu nedenle; 652 Sayili KHK’nin 5. maddesinde atif yapilan bakanlik; Milli Egitim Bakanligr’dir.

Baz1 yazarlar, OSYM tarafindan yapilan sinavlarda 6114 sayili Kanun’un, OSYM disinda bagka herhangi bir kurum tarafindan
yapilan sinavlarda ise TCK’mn ilgili hiikiimlerinin uygulanacagim one siirmiistiir®. Ancak 652 say1li KHK nin yasalasan hiikmii
ve Anayasa Mahkemesi’nin bu yonde verdigi karar® nedeniyle aktarilan goriise katilmiyoruz. Yargitay da aym yonde kararlar ver-
mistir'®. 6114 say1li Kanun’un OSYM Baskanlig1 ve Milli Egitim Bakanlig1 tarafindan yapilan sinavlar hakkinda uygulanabilecegi
sonucu ¢ikmaktadir. Bu nedenle OSYM ve MEB disinda kalan diger kamu kurum ve kuruluslarinin yapacag1 smavlar hakkinda
6114 sayili Kanun’un cezai hiikiimlerinin uygulanamayacagi sonucuna varmaktay1z.

6114 sayili Kanun’un 7. maddesinin 9. fikrasinda “ézel kurumlarin taleplerine yonelik sinaviar, Yonetim Kurulunun yapacagi
diizenlemeler ile gerceklestirilir” denilmistir. Ancak bu hiikmiin, cezai hiikiimler konusuna agiklik getirmedigi ortadadir. Keza,
kanunun ‘Personel Rejimi ve Mali Hiikiimler’ baslikli 6. maddenin 13. fikrasinda “Bu fikrada yer alan hiikiimler, yiiksekogretim
kurumlarimin agik 6gretim sinavlari, kamu kurum ve kurulugslar ile ozel hukuk tiizel kisilerinin talepleri iizerine yiiksekogretim ku-
rumlarinca yapilan sinavlar hakkinda da uygulanr” denilmektedir. Ancak Kanun’un ceza hiikiimlerinin yer aldig1 10. maddesinde
bu yonde bir belirleme yapilmamusgtir.

Ceza normu iceren kanunlarin yorumlanmasi'' bakimidan, TCK’nin 2. maddesinin 3. fikrasinda; kiyas yasag1 benimsenmistir.
Bu hiikme gore kiyas yapmak ve kiyasa yol acacak genis yorum'? yapmak yasaklanmistir. Bu nedenle, OSYM ve MEB disinda
herhangi bir kamu kurumu, bakanlik, bagkanlik, askeri veya sivil kurum tarafindan yapilan sinavlarda yahut herhangi bir 6zel
hukuk tiizel kisisi tarafindan yapilan yarigmalarda mezk{r kanunun uygulanma olanag: bulunmamaktadir.

Yasa’nin 7. maddesinin 10. fikrasina gore; “Bagskanlik tarafindan yurtdisinda yapilan tiim simavlarda da bu Kanun hiikiimleri
uygulanir”. Smavlarin yurt diginda ya da yurt i¢inde yapilmasi arasinda bu fikra nedeniyle bir fark bulunmamaktadir. Ancak,
OSYM ve MEB diginda bagka kamu kurum ve kuruluslarinin yapacagi sinavlar hakkinda; ister yurt icinde, ister yurt disinda
yapilsin, 6114 sayili Kanun’un ceza hiikiimlerini tatbik etme olanag: bulunmamaktadir.

Yasanin ‘Swmnav Giivenligi’ baglikli 9. maddesinin 1. fikrasinda “Sinav sorulari ile bunlari hazirlamakla gorevlendirilmis olan
kigilerin kimlikleri gizli tutulur. .. Soru havuzundaki sorular hicbir kosul altinda kismen ya da tamamen iiciincii sahislara
verilmez. Adli ve idari sorusturma ve kovusturmalarda soru havuzuna erisim icin Cumhurbaskaninin izni gereklidir” denilmistir.
Ayn1 maddenin 2. fikrasinda “Bu sorulari sinav sonrasinda yetkilendirilmis goreviiler disinda herhangi bir yolla ezberlemek
suretiyle de olsa elde ederek kaydeden, saklayan, aktaran ya da paylasanlar hakkinda 10 uncu madde hiikiimleri wygulanir”
denilmistir. Yasanin 10. maddesinde yer alan suglarin incelenmesi bakimindan bu hiikiim 6nemlidir.

7 Bingol, B. (2018). Sinav hukukunun kuramsal temelleri. Tagkin, P. ve Karaman Kepenekg¢i, Y. (Ed.). Cocuk Haklari-Egitim Hukuku-Vatandaghk Egitimi: Prof. Dr. Emine Akyiiz’e
Armagan kitab iginde (s.418-432). Ankara: Pegem Yayinlari, 418.

8 Cigli, H. (2015). Bagkasinin yerine sinava girme eylemlerinin tiirk ceza kanunu ile diger 6zel kanunlardaki karsihig1. Terazi Hukuk Dergisi, 10(103), 49-58, 50.

9 AYM’nin, 12.11.2020 tarih 2020/84 E., 2020/64 K. Say1li karart.

10 “Adi, sug tarihinden sonra, 02/07/2018 tarih ve 703 sayili KHK 'nin 22. maddesi ile “Ozel Barinma Hizmeti Veren Kurumlar ve Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde
Kararname” olarak degistirilen, “Milli Egitim Bakanliginin Tegkilat ve Gorevleri Hakkinda Kanun Hiikmiinde Kararname”ye 02/12/2016 tarih ve 6764 sayii Kanunun 12. maddesi ile
eklenen ve sug tarihinde yiiriirliikte olan, Ek Madde 5’in birinci fikrasindaki “17/2/2011 tarihli ve 6114 sayih Olgme, Se¢me ve Yerlestirme Merkezi Baskanhginin Teskilat ve Gorevleri
Hakkinda Kanunun 7 nci maddesinin ikinci, tictincii, dordiincii ve beginci fikralari, 8 inci maddesinin dordiincii fikrasi, 9 uncu maddesinin birinci, ikinci, tictincii, dordiincii, besinci,
yedinci ve sekizinci fikralart ile zorunlu ogretim kapsanunda ogrenim goren ogrenciler hari¢ 10 uncu maddesi hiikiimleri Bakanlik¢a yapilan merkezi sinavlar hakkinda da wygulanir.”
diizenlemesi uyarinca, 6114 sayili Yasamin 10. maddesinde diizenlenen sugun, Milli Egitim Bakanlgi tarafindan gergeklegstirilen merkezi sinavlar agisinda da olugacagi anlasiimakla. . . ”
Yargitay 7. Ceza Dairesi’nin, 21.12.2021 T., 2021/13483 E., 2021/17753 K. Sayil1 ilami; benzer yonde 19. Ceza Dairesi’nin, 15.06.2021 T., 2020/6872 E., 2021/6631 K. Say1l1 ilam1.
e Yargi¢, yorum yaparken kisisel deger yargilarina dayanan bir kisi degil, bir kurumdur. Onun gorevi yasalart ayiklamak degil, uygulamaktir. Dogru yorumlamaktir. Sonuglarin
iyi/kotii olmast ahlaki ve yasa koyucusunun siyasal tercihlerini ilgilendirir...” Yargitay CGK’nin 19.04.1993 tarih, 1993/4-16 E., 1993/100 K. Say1l1 ilami.

12" Hakeri, H. (2007). Ceza hukukunda 6nemsiz hareketler. TBB Dergisi, 69, 62.
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OSYM biinyesinde ‘Sinav Sonuclarim Izleme ve Degerlendirme Birimi’ kurulmus, bu birim altinda ‘Ihbar Degerlendirme
Birimi’ne yer verilmistir. Bu birimler sinav giivenliginin artirilmasina yonelik ¢alismalar yapmaktadir'>.

I. 6114 Sayih Kanuna Gére Olcme Segme ve Yerlestirme Suclari
A. Genel Olarak

Yasa’nin 10. maddesinde, konumuz olan sinav suglarina yer verilmistir. 2.fikranin 1. ciimlesinde gizli olan bilgileri elde etme
veya elinde bulundurma sugu, 2.ciimlesinde ise gizli olan bilgileri ifsa etme sugu diizenlenmistir. Kopya ¢cekme, aracilik etme kopya
cektirilmesine imkén saglama, bagkas: yerine sinava girme veya baskasini kendisi yerine siava girmesini saglama suglar 10.
maddenin 3. Fikrasinda hiikiim altina alinmigtir. Sinav sonuglarini degistirme suguna ise 10. maddenin 4. fikrasinda yer verilmistir.

Yasanin 10. maddesine 02.12.2016 tarihinde eklenen 9. fikra ile birtakim kabahatler ihdas edilmistir. Bu boliimde yasanin 10.
maddesinde belirtilen suclara iliskin genel bilgiler verilecek, ¢calismanin III. Boliimii’nde ise 6114 sayil1 Kanun’da yer alan suglarin
unsurlart ayrintili olarak incelenecektir.

B. Gizli Olan Bilgileri Elde Etme veya Elinde Bulundurma (10/2, 1.ciimle)

Yasa’nin 10. maddesinin 2. fikrasinin 1. ciimlesinde; “bu kanun hiikiimlerine gore gizli olan bilgileri, hukuka aykiri olarak elde
eden veya elinde bulunduran kisi, fiili daha agir cezay: gerektiren baska bir su¢ olusturmadigr takdirde, bir yildan dért yila kadar
hapis cezast ile cezalandirilir” denilmistir.

Bu kanunun 7. maddesinde benimsenen kurala gére; OSYM tarafindan yapilan sinav iglemlerinin, gizlilik ve tarafsizlik igerisinde
yapilmas: gerekmektedir. Hangi bilgilerin gizli oldugu 6114 sayili Kanun’da sayilmistir.

C. Gizli Olan Bilgileri if§a Etme (10/2, 2.ciimle)

6114 Sayili Kanun kapsaminda belirtilen bilgileri elde etmek veya elinde bulundurmak, yasanin 10. maddesinin 2. fikrasinin
1. ciimlesinde sug¢ olarak tanimlanmigtir. Ancak Kanun’un 10. maddesinin 2. fikrasinin 2. climlesinde yer alan sug¢, miinhasiran
bagka bir suctur. Yasanin 10. maddesinin 2. fikrasinin 2. ciimlesinde yer alan sug; 6114 sayili Kanun’a gore gizli olan bilgilerin
ifsas1 sugudur.

1. Ciimlede yer alan sug, gizli bilgileri hukuka aykir1 elde etme veya elinde bulundurma sucudur. Kanaatimizce 1. ve 2.
climlede belirlenen suglar farklidir. 1. Ciimlede yer alan sucun gegit su¢ olmadigini diisiiniiyoruz. Zira failin gizli bilgileri elinde
bulundurmasinda hukuka aykirilik bulunmayabilir. Failin, gizli bilgileri muhafaza etme yiikiimliiliigii oldugu halde, bilgileri bir
bagkasiyla paylagsmasi durumunda yalnizca 2. climlede yer alan ifsa sucu giindeme gelecektir. Sinav sorularint hazirlamakla gorevli
personelin durumu bdyledir. Burada bahsedilen ‘hukuka aykiri olarak ele gecirme’ bakimindan, hukuka aykirihigin tipiklige ait
olup olmadigi, ‘Ozel hukuka aykirilik’ kurallart cercevesinde ileride tartisilacaktir.

Kamu gorevlisinin ifa ettigi goreve iliskin sirlari, bu gérevi sona erdikten sonra da saklamasi gerekir. Maddenin ikinci fikrasinda,
s0z konusu yiikiimliiliige aykir1 davraniglar ceza yaptirimi altina almigtir.

Yine ‘gizli bilgileri hukuka aykiri elde etme veya elinde bulundurma sucu’ ile ‘bu bilgileri ifsa etme’ suglarinin ayni1 sug igleme
iradesi kapsaminda islenmesi durumu, ig¢tima bagliginda ele alinacaktir.

D. Kopya Cekme, Aracihk Etme, Kopya Cektirilmesine imkan Saglama, Baskas1 Yerine Sinava Girme veya Baskasim
Kendisi Yerine Sinava Girmesini Saglama (10/3)
Yasanin 10/3. fikrasinda; “Bagskanlik tarafindan yapilan simavlarda;
a) Ses veya goriintii nakleden cihaz kullanmak suretiyle kopya ¢ceken veya bu suretle kopya cekilmesine aracilik eden,
b) Baska bir adaywn yerine sinava giren veya kendi yerine bir baskasinin sinava girmesine katki saglayan,
c¢) Bireysel veya toplu olarak kopya ¢ceken veya kopya cektirilmesine imkdn saglayan, kisi; fiili daha agir cezayi gerektiren baska
bir su¢ olusturmadig takdirde, bir yildan dort yila kadar hapis cezast ile cezalandirilir” denilmistir.

Kanaatimizce sinavlara iligkin ilk akla gelen sug, kopya ¢ekme sugudur. Bu nedenle kopya ¢cekme sucu bu fikranin ilk bendinde
diizenlenmesi, sistematik acidan daha isabetli olurdu.

Yine, ‘ses veya goriintii nakleden cihaz kullanmak suretiyle kopya ¢cekme’ eylemi, nitelikli hal olarak diizenlenebilecekken, boyle
bir belirleme yapilmamustir. Ayrica toplu olarak kopya ¢ekme sugu agisindan da nitelikli hale yer verilmemigtir. Sugun unsurlar
ile nitelikli haller ve tali norm sorunu asagida aktarilacaktir.

13 Ozer (n 1) 225.
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E. Smav Sonuclarim1 Degistirme (10/4)

6114 Sayili Kanun’un 10. maddesinin 4. fikrasinda, sinav sonuglarini degistirmek suc olarak tanimlanmistir. Burada “Sinav
sonuglarint adayin lehine veya aleyhine olacak sekilde degistiren kisi, fiili daha agir cezay: gerektiren baska bir su¢ olusturmadigi
takdirde, ti¢ yildan sekiz yila kadar hapis cezast ile cezalandirilir” denilmistir.

Burada tanimlanan su¢ diger fikralarda yer alan su¢lardan farkli olarak, sinav sonuglarinin degistirilmesi ile ilgilidir. Sinav
sonuclarinin nasil ve hangi yontemle degistirilecegine iligskin bir belirleme bulunmamaktadir. Ayrica failin kimligi bakimindan,
aday ya da kamu gorevlisi ayrimina gidilmemistir. Kisaca bilgi verilen bu sug tipi de unsurlariyla agsagida aktarilacaktir.

F. Kabahat (10/9)

Yasanin 10. maddesinde; “9 uncu maddenin birinci fikrasinda yer alan gorevlilerin kimlik bilgilerini, deneme sorularmn veya
stavin devam ettigi siire icinde simavlarda sorulan sorulari aynen veya degistirerek herhangi bir ortamda paylasan, ifsa eden,
her tiirlii isaret, ses veya goriintii nakline yarayan araclarla umuma ileten, yayimlayan veya isleyenler hakkinda besbin Tiirk lirasi
idari para cezast uygulanir” denilmigtir.

Gorevlilerin kimlik bilgileri ve deneme sorulari kanuna gore, zaten gizli bilgilerdendir. Bunlarin agiklanmasi yukarida zikredildigi
tizere ifsa sucunu olusturmaktadir. Bu nedenle, yasanin 10. maddesinin 9. fikrasinda ayrica kabahat olarak zikredilmesi uygula-
mada tereddiit olusturabilmektedir. Sinav sorularinin paylagilmasi kabahati acisindan, fiilin, sinavlarin devam ettigi siire i¢erisinde
olmasi sart1 aranmugtir.

Sinav yapildiktan sonra, sorularin yayimlanmasi durumu kabahat olarak diizenlenmemistir. Sinavlar yapildiktan sonra, ku-
rum tarafindan paylagilan sorular disindaki sorular bakimindan gizlilik devam etmektedir ve bu halde sorular1 yayimlamak ifsa
sucunu olusturacaktir. Ancak sinavda sorulan ve (bazen) on binlerce kisinin (adayin) gordiigii sorularin gizli olup olmadig tartis-
malidir. OSYM, smavdan sonra da sorularin gizli oldugu gériisiindedir ve izin verilen sorular haricindeki sorularin smavdan
sonra paylasildig1 hallerde su¢ duyurusunda bulunmaktadir. Bu ihtimallerin kapsamli olarak diizenlenmesi daha yerinde olabilirdi.
Kanaatimizce sinav sorularinin adaylar tarafindan goriilmesi, buna ragmen sinavi yapan kurum tarafindan aleniyet kazandiril-
mamasi halinde gizlilik devam etmektedir. Burada 6nemli olan sinava giren adaylarin sorular1 gérmesi degil, ayn1 ya da benzer
sorularin bagka bir sinavda kullanilmasi ihtimalidir.

Smavlar devam ederken gorevlilerin kimlik bilgilerini, deneme sorularini veya smavin devam ettigi siire icinde sinavlarda
sorulan sorulart herhangi bir ortamda paylasan kisiler hakkinda idari para cezas1 ongoriilmiistiir. Yukarida izah ettigimiz iizere,
eylemin sug olarak diizenlendigi durumlarda, kabahatten islem tesis etme olanagi ortadan kalkmaktadir. Fiilin; hem kabahat hem
de sug olusturmasi halinde, Kabahatler Kanunu’nun 15. maddesinin belirlemesi nedeniyle; yalnizca su¢ bakimindan yaptirim
uygulanmaktadir'?.

Kabahatler Kanunu’nun, ‘Organ veya temsilcinin davranisindan dolayr sorumluluk’ baglikli 8. maddesinde “Organ veya temsil-
cilik gorevi yapan ya da organ veya temsilci olmamakla birlikte, tiizel kisinin faaliyeti cercevesinde gorev iistlenen kisinin bu gorevi
kapsaminda islemis bulundugu kabahatten dolay: tiizel kigi hakkinda da idari yaptirum uygulanabilir” denilmistir. 6114 Sayili
Kanun’un 10. maddesinin 9. fikrasindaki kabahatin diizenlenis amaci, Kabahatler Kanunu’nun 8. maddesindeki tiizel kisilerin
idari para cezasina ¢arptirilmak istenmesi olabilir. Ancak kabahatin diizenlenme seklinden ve Kanun’un gerek¢esinden bu husus
sarih olarak anlagilmamaktadir.

Aymi gekilde “sinavin devam ettigi siire icinde sinavlarda sorulan sorulart aynen veya degistirerek herhangi bir ortamda
paylasanlar” agisindan, bu fikrada yer alan kabahat ortaya ¢ikacaktir. ‘Sorular: degistirerek paylasmak 'tan ne anlagilmasi gerektigi
miiphemdir. Bu durum belirlilik ilkesine aykir1 goriinmektedir.

Bu kabahatin tekerriirii halinde verilecek idari para cezasinin bir kat artirilmasi1 6ngoriilmiistiir. Bu hiikiim, kabahatler bakimindan
0zel bir tekerriir durumu ortaya ¢ikarmistir. Halbuki kabahatler agisindan genel kural, tekerriire esas alinmamasidir. Zira Kabahatler
Kanunu ‘tekerriir’ hiikiimleri icermemektedir'>.

9. fikra ile ihdas edilen kabahatler hakkinda islem yapilmasi, yine aymi fikradaki belirleme nedeniyle, ceza tatbikine engel
olmayacaktir. Bu kabahat ayrica incelenmeyecek olup, yeri geldikge atif yapilacaktir.

14 Koca, M. ve Uziilmez, I. (2021). Ceza genel hukuku (14. Bs). Ankara: Seckin Yayincilik, 539-540; Akbulut, B. (2018). Ceza hukuku genel hiikiimler. Ankara: Seckin Yayincilik, 799;
Bekar, E. (2011). Kabahatler kanunu’nun genel hiikkiimlerinin degerlendirilmesi. Journal of Istanbul University Law Faculty, 69(1-2), 1033-1050, 1049; Ayrica kabahat olan yaptirimlarin
idari islemle belirlenmesi miimkiin degildir. Kabahatler acisindan da kanunilik ilkesi gecerlidir. Akbulut, B. (2021). Kabahatler hukukunda kanunilik ilkesi ve covid-19 nedeniyle alinan
tedbirlere aykirilik. Journal of Penal Law and Criminology, 9(1), 197-253, 211. Anayasa Mahkemesi kabahatler yoniinden kanunilik ilkesini esnek yorumlamaktadir. “Yasama organinin
agir isleyen yapisi ile ekonomik ve teknik hayatin hizla degisen ve gelisen sartlart gozetilerek, sug ve cezalarda kanunilik ilkesinin idari suglar yoniinden daha esnek uygulanmast
gerekmektedir” (AYM nin, 13.01.2016 tarih 2015/85 E., 2016/3. Say1li karari.

15 Ugur, H. (2009). Kabahatler kanunu ve 5252 sayili kanun’a gore idari para cezasi ve yargitay uygulamasi. TBB Dergisi, 85, 189-209, 205.
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I1. Korunan Hukuki Deger

Bilindigi gibi, kanun koyucu su¢ ihdas ederek belli degerleri korumak istemistir. Sinav; egitim ve 6gretim kavramlartyla
miindemictir. Sinavlara iliskin suclarin; bagkalarinin egitim hakki, meslek se¢gme hakk: ve kisiligini gelistirme hakkini ihlal ettigi
belirtilmektedir'®.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu ile ‘gizli olan bilgileri ifsa etme’ suclarinin, ayn1 hukuki degeri ihlal
etigini diisiiniiyoruz. Bu suglarla korunmak istenen hukuki deger kamu idaresinin itibaridir'”. OSYM ve MEB tarafindan yapilan
smavlar; ogrencileri, 6gretmenleri, velileri, diger kamu kurumlarini dolayisiyla tiim kamuoyunu yakindan ilgilendirmektedir.
Yapilan smavlarin giivenlik, gizlilik ve tarafsizlik ilkelerine gore icra edilmesi beklenir. Bu suglarin iglenmesiyle; sinavlarin
icrasina iligkin giivenlik, gizlilik ve tarafsizlik ilkeleri zedeleneceginden, su¢la korunan hukuki deger; birer kamu idaresi olan
OSYM ve MEB’in giivenilirligidir.

Aciklanan suclar; TCK’nin 258. maddesinde hiikiim altina alinan ‘géreve iligkin sirrin aciklanmasi’ suguna benzer niteliktedir.
Bu sug bakimindan korunan hukuki degerin; kamu idaresinin giivenilirligi ve isleyisi oldugu belirtilmistir'®. OSYM Kanunu’na
gore gizli bilgileri elde etme/bulundurma ve ifsa etme suglari agisindan da ayni kanaati paylagtyoruz.

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
sinava girmesini saglama’ sucu ve ‘sinav sonuglarint degistirme’ sucu yoniinden korunan hukuki deger; kamu idaresinin giive-
nilirligi ve isleyisidir. A¢iklanan suglarin, (dogrudan olmasa da) sinava giren diger adaylar yoniinden firsat esitligi'® ve kisilerin
maddi ve manevi varligin gelistirme® haklarin ihlal ettigi de 6ne siiriilebilir.

II1. Sucun Unsurlan

A. Maddi Unsur

1. Fail

Fail, kanun tarafindan diizenlenen normu ihlal etmesi nedeniyle sorumlu tutulan kisidir>'. ‘Gizli olan bilgileri elde etme
veya elinde bulundurma’ sugunun faili herkes olabilir??. Zira Yasa’nin 10. maddesinin 2. fikrasinda ‘hukuka aykiri olarak elde
eden veya elinde bulunduran kisi’ ifadesi kullanilmigtir. Bu nedenle, gizli bilgileri elinde bulundurma yetkisini haiz olmayan
herkes fail olabilir. Sinav sorularini hazirlama komisyonunun iiyelerinin sorulara muttali olmas: ve bunlar1 elinde bulundurmasi
yoniinden, hukuka aykiriliktan bahsedilemeyecegi i¢in bunlar fail olamazlar. Yine sorularin basilmast, kitapg¢iklarin mizanpaji gibi
hizmetlerde gorev alan personelin, gizli bilgileri hukuka aykir1 olarak elinde bulundurdugundan bahsedilemeyecektir. Ozetle ‘gizli
olan bilgileri elde etme veya elinde bulundurma’ sugunun faili, gizli bilgileri bulundurma yetkisine sahip olmayan herhangi bir
kisi olabilir.

‘Gizli olan bilgileri ifsa etme’ sugunun faili herkes olabilir. Zira ifsa etme sugunun yasal taniminda, bir 6nceki ciimleye atif
yapilmis ve ‘bu bilgileri ifsa eden kigi’den bahsedilmigtir. Kanimizca bu sucun faili yoniinden ikili bir ayrima gitmek gerekirdi.
Ifsa sugunun; gizli bilgileri elinde bulundurma yetkisine sahip birisi tarafindan islenmesi farkli, elinde bulundurma yetkisine sahip
olmayan birisinin bu bilgileri 6nce elde edip (hukuka aykiri olarak) sonra ifsa etmesi farklidir. Bunlarin ayr1 ayr1 diizenlenmesi
daha isabetli goriinmektedir. Fakat kanun koyucu boyle bir tasarrufta bulunmamistir. Bu nedenle sugun faili herhangi bir kimse
olabilir. Bilgileri dnce ele geciren, sonra ifsa eden agisindan ictima hiikiimleri, ilgili boliimde tartigilacaktr.

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
smava girmesini saglama’ sucu icerisinde birden fazla secimlik hareket yer almaktadir. Kopya cekme sozliikte?® “genellikle
yazili sinavlarda sorular1 cevaplamak icin bir kaynaga gizlice bakmak™ olarak tanimlanmistir. Bu tanimdan hareketle, kopya
cekme eyleminin faili, kanaatimizce, sinava giren adaydan bagkasi olamaz. Adayin; sinav sirasinda bir kaynaga bakmasi, diger
adaylarin kagitlarina bakmasi, bagkalariyla konusmasi/fisildagmasi, teknik ve elektronik imkanlarla digariya baglanmasi birer
kopya eylemidir. Bu eylemler miinhasiran sinava giren aday tarafindan gergeklestirilebileceginden bize gore kopya ¢cekme sucu,

16 Bingsl (n 7) 419.

17" Karatas, B. (2018). Osym kanunu’nda diizenlenen suglar. (Yiiksek Lisans Tezi). Erzincan Binali Yildirim Universitesi Sosyal Bilimler Enstitiisii, 5.

18 Ozen, M. ve Koksal, A. (2020). Goreve iligkin sirrin agiklanmast sugu. Ankara Universitesi Hukuk Fakiiltesi Dergisi., 69 (1), 189-232, 196; Alsahin, M.E. (2014). Géreve iligkin sirrin
aciklanmast sugu (TCK m. 258). Marmara Universitesi Hukuk Fakiiltesi Hukuk Aragtirmalar Dergisi, 20(2), 219-250, 227.

19 «adil ve kapsayict bir toplum olmanin éncelikli gereklerinden biri tiim bireylerin egitim firsatlarindan esit sekilde yararlanabildigini ve temel egitimsel isleyisleri gerceklestirebildigini
garanti etmektir”. Celik, R. (2017). Adalet, kapsayicilik ve egitimde hakkaniyetli firsat esitligi. Fe Dergi, 9(2), 16-29, 23; “Milli Egitim Temel Kanunu’nda yer alan esitlik ilkesine
iligkin diizenlemeler, ilkenin uygulanma bigcimlerinden olan kamu hizmetinden yararlanmada esitlik ve firsat egitligi ¢ercevesinde gerceklestirilmistir. Gergekten de temel nitelikte bir
kamu hizmeti olan egitimin her asamasinda kimseye ayricalik taminmadan egsitlik ilkesi dogrultusunda uygulanmasina yonelik diizenlemeler yapilmasi, gerek yasama organinin gerekse
idarenin bir yiikiimliiliigidiir”. Yildirim, T. ve Goggiin M. (2016). Idarenin diizenleyici islemlerinde esitlik ilkesi. Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi, 3(2), 39-60, 47.
20 Giimiis, A.T. (2005). Tiirk anayasasinda kisinin maddi ve manevi varligini koruma ve gelistirme hakk1. Selcuk Universitesi Hukuk Fakiiltesi Dergisi, 13(2), 133-172.

21 Cetintiirk, E. ve Tongiir, A.R. (2020). Ceza hukuku genel hiikiimler (1. Bs). Ankara: Adalet Yaynevi, 122.

2 Karatas (n 17) 10.

3 Kopya ¢ekmek. (2022). TDK, https://sozluk.gov.tr/ ET:27.08.2022
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ozgii sugtur. Katildig1 sinavda kopya ¢cekme ve bagkasinin kendisi yerine sinava girmesini saglama eylemlerinin bizzat iglenebilen
suc?* olarak nitelenmesi miimkiindiir.

‘Kopya ¢ekilmesine aracilik etme ve kopya cektirilmesine imkan saglama’ seklindeki hareketler yoniinden failde herhangi bir
ozellik aranmamigtir. Kopya ¢ekme sugunun aksine aracilik ve imkén saglama suclarinin faili herkes olabilir. Kopya ceken adaya,
smav sirasinda teknik destek ve bilgi saglamak seklinde aktif bir hareketle kopya ¢ekilmesine imkan saglanabilir. Gdzetmen ve
salon gorevlilerinin ihmali suretiyle, kopya ¢ekilmesine imkan saglanmasi da miimkiindiir. Bu nedenle sug, aday disinda herkes
tarafindan islenebilir. Ote yandan aracilik etmek ve imkan saglamak; yardimda bulunmak ve tavassutta bulunmak demektir.
Suca yardim etme, haddizatinda TCK’nin 39. maddesinde diizenlenmistir. Ancak ‘kopya cekilmesine aracilik etme ve kopya
cektirilmesine imkan saglama’ sugu yoniinden kanun koyucu, yardim etme konusundaki genel hiikiimden ayrilmis ve yardim
etme eylemini miinhasiran su¢ olarak tanimlamistir. Mevzuatimizda, yardim niteligindeki hareketlerin bagimsiz bir su¢ olarak
diizenlendigi cesitli sug tipleri bulunmaktadir®.

‘Baskasi yerine sinava girme’ hareketinin faili yoniinden bir belirleme yapilmamistir. Aday disinda herkes bu sucun faili olabilir.
Ancak, ‘baskasinin kendisi yerine sinava girmesini saglama’ sugunun faili yalnizca sinava girecek aday olabilir. Bu nedenle sugun,
0zgii su¢ oldugu kanaatindeyiz.

‘Sinav sonuglarini degistirme’ sucunun faili herhangi bir kisi olabilir. Sonuglarin adayin lehine veya aleyhine degistirilmesi 6nem
tagimamaktadir. Sonuclarin, dijital ortamda degistirilmesi yahut birtakim evrakin tahrifi yoluyla degistirilmesi 6nemli degildir.
Fail; sinava giren aday, sinav merkezi yetkilisi yahut bir bagkas1 olabilir. Bilisim suglar1 yoluyla sonuglarin degistirilmesi de
miimkiindiir. Bu nedenle sugun herkes tarafindan iglenebilecegini diistinmekteyiz.

Yasa’nin 10. maddesinin 6. fikrasindaki belirleme nedeniyle; bu suclarin, bir orgiit faaliyeti ¢ercevesinde islenmesi nitelikli
hal olarak belirlenmistir. Toplu olarak bu suclar1 iglemekle, daha evvel kurulmus bir 6rgiit cergevesinde bu suclari iglemek farkl
anlamlara gelmektedir®®.

2. Magdur

Sugun magduru; sug olarak tanimlanan eylem nedeniyle (hukuki degerin ihlal edilmesi ya da tehlikeye diisiiriilmesiyle) haksizliga
ugrayan kisidir?’. Bir bagka deyisle magdur, sucun konusunun ait oldugu kisidir*®. Katoglu®® sucun magdurunu, “ceza normu
tarafindan korunan, sug fiili ile ihlal olunan varlik ya da menfaatin hamili” olarak tanimlamaktadir. Magdur ile sugtan zarar géren
kisi kavramlar1 ayn1 hususa taalluk etmemektedir®.

Tiizel kisilerin sugun magduru olup olamayacaklar1 doktrinde tartismahdir®!. Ancak konuyu dagitmamak adina bu tartismaya
burada deginilmeyecektir. Burada, TCK’nin 43. maddesinde zikredilen ‘magduru belli bir kisi olmayan su¢lar’ kavrammin®? daha
uygun diistiigii kanaatindeyiz.

Sugla korunan hukuki deger kamu idaresinin giivenilirligi olduguna goére, bu degerin sahibi/hamili sifatiyla kamunun magdur
oldugunun kabulii gerekecektir. Zira ‘gizli olan bilgileri elde etme veya elinde bulundurma’ sugu, ‘gizli olan bilgileri ifsa etme’
sucu, ‘kopya cekme, aracilik etme, kopya cektirilmesine imkdn saglama, baskast yerine sinava girme veya baskasini kendisi
yerine sinava girmesini saglama sucu, kopya cekilmesine aracilik etme ve kopya cektirilmesine imkan saglama ve baskasi yerine
siava girme’ suclarinin magduru belli bir kisi degil, herkestir. Magduru belli bir kisi olmayan suglar kavramindan hareketle,

2 “Ozgii sug ile bizzat iglenebilen suclart ayirt etmeye yonelik goriigleri degerlendirecek olursak, bizzat islenebilen suglarda fiil sadece gerekli niteligi haiz kigi tarafindan gercek-
lestirilebilirken, 6zgii su¢ bakumindan bu zorunlulugun olmadig1 ifade edilmistir”. Kitapgioglu Yiiksel, T. (2021). Ozgii sug. Istanbul: On Iki Levha Yaymcilik, 126. Ancak yazar, bizzat
islenebilen suglari, ayri bir sug tipi olarak gormemekte, 6zgii suglarin bir alt kategorisi olarak nitelemektedir.

25 intihara yonlendirme (TCK 84) ve sug islemek amactyla kurulan érgiite yardim (TCK 220/7) suglari gibi. Limoncu, M. (2022). Terdr suglarna istirak. Selcuk Universitesi Adalet
Meslek Yiiksekokulu Dergisi, 5(2), 195-235, 210.

26 Sen, E. ve Eryildiz, H.S. (2021). Sug Orgiitii. Ankara: Seckin Yayincilik, 419; Baz1 yazarlar orgiitlii suglulugu kriminoloji bilimi gercevesinde degerlendirmektedir. Ozgeng, 1. (2019).
Sug Orgiitleri. Ankara: Seckin Yayincilik, 13.

2 Bag, E. (2021). Ceza hukukunda fail ve magdur. Ankara: Seckin Yaymcilik, 114; Hafizogullari, Z. (2019). 5237 sayilh tirk ceza kanununda fail. e-makale,
http://www.abchukuk.com/makale/makale308.html Erisim Tarihi:12.05.2019 527-528.

28 Ozgeng, 1. (2021). Tiirk ceza hukuku genel hiikiimler (17.Bs). Ankara: Seckin Yayincilik, 211-212; Akbulut, B. (2020). Tiirk Ceza Hukuku Temel Bilgiler (2. Bs). Ankara: Segkin
Yayncilik, 159;

2 Yazara gore; “Magdur, sikdyetci ve suctan zarar goren kavramlart farkli kanun maddelerinde tereddiitlere yol agcacak bigimde kullanilmistir. CMK’nun 234. maddesinde magdur ile
sikayetcinin haklari diizenlenirken, bu kisilerin davaya katilma hakki ongoriilmiis, daha sonra davaya katilmayt diizenleyen 237. maddede, magdur, sugtan zarar goren ve malen sorumlu
olanlarin davaya katilma hakkina sahip olduklar: hiikmiine yer verilmistir”. Katoglu, T. (2012). Ceza hukukunda sugun magduru kavraminin sinirlart. AUHFD, 61(2), 657-693, 661-662;
Akbulut ve Ozgeng magduru ‘dar anlamda magdur’ ve ‘genis anlamda magdur’ olarak smiflandirmaktadir. Akbulut (n 14) 160; Ozgeng (n 28) 226.

30 Bzgeng (n 28) 223; islenen bir su¢ nedeniyle dogrudan zarar géren, sugla korunan hukuki degerin sahibi ‘magdur’olarak ifade edilirken, dolayisiyla zarara ugrayanlar ‘sugtan zarar
goren’ seklinde tanimlanmigtir. Ceza Muhakemesi Kanunu’nun bu kavramlart birbiri yerine kullanmasi elestiriye aciktir. Degirmenci, O. (2008). Ceza ve ceza muhakemesi hukukunda
magdur haklar. TBB Dergisi, 77, 33-86, 42.

3l “Magdur gercek kisi olabileceginden tiizel kigiler magdur olamaz, ancak sugtan zarar géren olabilirler”. Akbulut (n 14) 160; Ozgeng (n 28) 219; aksi yonde bkz: Demirbas, T.
(2014). Ceza hukuku genel hiikiimler (10. Bs). Ankara: Segkin Yayincilik, 462; Katoglu (n 29) 674; Ozen ve Koksal (n 18); Bas (n 27).

2 Katoglu (n 29) 666. Yazar, kamunun magdur oldugu suglarla ilgili olarak bu kavrami kullanmaktadir.
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genis anlamda tiim toplum magdurdur. Sinavla ilgisi bulunan, sinavdan sonug¢ almay1 murat eden adaylar ise suctan zarar géren
konumundadirlar.

Ayni sekilde ‘sinav sonuglarini degistirme’ sucunda da magdur belli bir kimse olmayip, toplumu olusturan herkes magdurdur.
Ancak sonuglart degistirme eyleminin bir kimsenin aleyhine olmasi halinde; aleyhine degisiklik yapilan aday, suctan zarar géren
olabilir*3. Ote yandan bir kisinin lehine yapilan degistirme islemi, bir veya birden fazla adayin zarar gérmesine yol agmissa,
bunlarin da suctan zarar goren olarak kabulii gerekir.

3. Hareket ve Netice

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu serbest hareketli bir suctur* Gizli olan bilgilerin, birisinin eline
gecmesi yeterlidir. Zira kanun koyucu bu bilgilerin nasil ele gegirildigi yoniinde bir belirleme yapmamigtir. Bu bilgiler; sinav
personelinden edinilebilecegi gibi kitapciklarin ¢calinmasi, ortam dinlemesi yoluyla yahut bilisim araglar1 vasitasiyla elde edilmig
olabilir.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu surf hareket sugudur ve bir neticenin meydana gelmesi gerek-
memektedir. Ote yandan sugun kesintisiz/miitemadi bir su¢ oldugu kanaatindeyiz>¢. Zira fail bu bilgileri hukuka aykir1 olarak ele
gecirmekte ve failin elinde bulundurdugu zaman diliminde su¢ temadi etmektedir. Gizli olan bilgileri elde etme eylemi yoniinden,
yasak bir bilgiyi ele gecirmeye yonelik aktif bir davranig gerektirdiginden sug, icrai niteliktedir. Ancak elinde bulundurma eylemi
acisindan sug ihmal suretiyle islenmesi miimkiin goriilebilir. Ornegin gizli bilgileri elinde bulundurma hakkina sahip olmayan
bir OSYM calisaninin, bilgisayarinda gizli bilgilerin bulundugunu fark etmesi, ancak bu bilgilere yonelik herhangi bir eylemde

bulunmamasi halinde, elinde bulundurma hareketi ihmal suretiyle gerceklesmis olacaktir.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sucu igin bir neticenin meydana gelmesi aranmadigindan, bu sug
tehlike sucudur. Bu tehlike hali soyut niteliktedir’’. Sinavla hig ilgisi bulunmayan ve elde ettigi bilgileri herhangi bir sekilde
paylagmayan kisi de bu nedenle cezalandirilir. Sorular yahut gizli bilgilerin, herhangi bir kisinin eline gecmesiyle olusan risk,
faili cezalandirmak i¢in yeterlidir. Bu nedenle, bu sucun soyut tehlike sucu oldugunu degerlendirmekteyiz. Kanun koyucu, sugun
konusu olan gizli bilgilerin, yetkisi bulunmayan kimselerin eline gecmesini cezalandirmak istemistir. Gizli bilgileri ele gecirme
ya da elinde bulundurma eylemi ile ortaya ¢ikan tehlike, sucun olusumu agisindan yeterlidir.

‘Gizli olan bilgileri ifsa etme’ sucu da serbest hareketli bir suctur. Gizli bilgileri elinde bulundurmaya yetkili olan kisinin, bir
veya birden fazla kisi ile bu bilgileri paylagmasi, sucun tamamlanmasi icin yeterlidir. Ayrica once ‘gizli olan bilgileri elde etme’
sucunun islenmesi, ardindan bu bilgilerin paylasilmasi suretiyle ‘gizli olan bilgileri ifsa etme’ sugunun iglenmesi de miimkiindiir.

‘Gizli olan bilgileri ifsa etme’ sucu serbest hareketlidir ve sirf hareket®® suglarindandir. Zira bu sug¢ dolayisiyla bir neticenin
ortaya ¢ikmasi aranmamustir. ‘Ifsa’; ‘aciga vurma, fas etme’ demektir’. Bu nedenle en az bir kisinin ifsa edilen bu bilgileri
gormesi, duymasi veya bir bagka sekilde muttali olmasi gerekir.

‘Gizli olan bilgileri ifsa etme’ etme sugunun icrai nitelikte bir sug oldugu ileri siiriilmiistiir*’. Kanaatimizce ‘gériiniiste ihmali
su¢’! olarak islenmesi de miimkiindiir. Failin once bilgileri hukuka aykir1 olarak ele gecirdigi, sonra bu bilgileri aciklandig
hallerde icrai hareket soz konusudur. Ancak hukuken gizli bilgileri elinde bulundurmaya yetkili gorevlinin, ihmali nedeniyle

33 Karatas (n 17) 108.

34+ Fiilin nasil icra edilecegi konusunda belirleme yapilmamugsa, bu tiir suglara ‘serbest hareketli suglar’ denilmektedir. Ozgeng (n 28) 184.

35« . miitemadi sug, aniden olugan suglara gore daha fazla bir seyler igeren sug tipidir. Bu sug tipinin ani suga gore fazladan igerdigi husus, haksizligin belli ve makul bir zaman
araliginda failin iradesiyle devam etmesidir”. Yerdelen, E. (2014). Miitemadi (kesintisiz) su¢. TAAD, 5(18), 113-152, 117.

36 Ornegin Yargitay, tehlikeli madde bulundurma sugunda miitemadi sugun varlig1 kabul etmektedir. Yargitay 16. Ceza Dairesi’nin 2017/4575 K. ve ayni dairenin 2016/747 K sayili
ilamlar1. Ayni sekilde uyusturucu madde bulundurma suc¢u da miitemadi suctur. Cetintiirk ve Tongiir (n 21) 135.

3 “Suglar, fail tarafindan gergeklestirilen fiilin, su¢un konusu iizerinde bir zarar veya tehlike meydana getirmesine, baska bir ifadeyle fiilin, su¢un konusu iizerindeki etkisine gore
zarar suglart (Verletzungsdelikte) ve tehlike suglart (Gefahrdungsdelikte) olarak iki ana bashga ayrilmakta; tehlike suglart da kendi icerisinde soyut ve somut tehlike suglart seklinde
sintflandiriimaktadir” Roxin, C. (2006). Strafrecht, Aligemeiner Teil (Band I, 4. Auflage). Miinchen, aktaran; Ersoy, U. (2020). Ceza hukukunun gri alani: tehlike suglari. Tiirkiye Adalet
Akademisi Dergisi, 1(41), 27-64, 31.

38 Benzer bir ifsa sucu olan kisisel verileri yayma sugu konusunda Yargitay sugun neticeli su¢ olmadigina hiikkmetmistir. “Bu sugta herhangi bir neticenin gergeklesmesi aranmadigindan
maddede sayilan se¢imlik hareketlerin yapilmastyla su¢ olusacaktir. Bu agidan TCK’nun 136. maddesindeki “verileri hukuka aykiri olarak verme veya ele gecirme” soyut bir tehlike
sucudur” . Yargitay Ceza Genel Kurulu'nun 2012/12-1510 E. ve 2014/331 K. Sayili ilami.

i ifsa eyleminin normatif veya deskriptif bir tamima ihtiyag duydugu agiktir. Burada ‘devletin giivenligi veya i¢ veya dis siyasi yararlart bakimindan gizli kalmasi gereken bilgileri
agiklamak’ suguna benzer bir durum soz konusudur. “Bilgileri agiklamak, bilgiye sahip olmayt, zorunlu olarak, bilginin, megru veya gayri mesru veya tesadiifen elde dilmis olmasin
gerektirmektedir. . . Doktrinde, cezalandirilan davranigin, ‘sirrin ifsast’ oldugu; ifsamin, iki bicimde, nakletmek ya da yaymakla, gergeklestirilebildigi; bunlardan, nakletmenin, sirrin, ¢ok
cesitli bicimlerde belli bir kimseye veya belli sayida kimselere iletilmesi; buna karsilik, yaymanin, surrin, basin ve yayin veya medya vasita kilinarak belirsiz sayida kimselere ulastirilmasi
oldugu ifade edilmektedir”. Hafizogullari, Z. ve Kiigiiktagdemir, O. (2015). Devlet sirlarina karst suglar ve casusluk. Bagkent Universitesi Hukuk Fakiiltesi Dergisi, 2, 123-170, 145.
Ayrica atif yapilan yazarlar ‘devletin giivenligi veya i¢ veya dis siyasi yararlart bakimindan gizli kalmasi gereken bilgileri agiklamak’ sugunun tehlike sugu oldugu, ancak bazen zarara
neden olabilecegi kanaatindedir.

40 Karatas (n 17) 6.

41 “Jhmali suglara iligkin teorik ve pratik tartigmalarmn biiyiik boliimii, saf ihmali suglardan ziyade ‘gériiniigte ihmali suglar” iizerine yogunlagmaktadur. Goriiniiste ihmali suglarda fail;
aslinda icrai bir davranisla gerceklestirilebilecek bir neticeden, ‘bu neticeyi engellemeye yonelik davranisi gergeklestirmedigi’ i¢in sorumlu tutulmaktadir”. Yurtlu, F. (2021). Sug teorisi
bakimindan ihmali suglarin yapisi. Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi, 25(3), 581-638, 582.
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bilgilerin ifsa olmasi halinde, ihmali olarak ifsa sucunun islenebilecegini diisiiniiyoruz. Ornegin bir yakiniyla telefonda konusan
sinav hazirlama komisyonu gorevlisinin, sinav sorularinin yiiksek sesle okundugu ortamda telefonu kapatmamasi ve goriismekte
oldugu kisinin bu sorular1 igitmesi halinde, gorevlinin ihmali s6z konusudur. Burada failin elinde bulunan bilgiler agisindan hukuka
aykirilik bulunmamaktadir. Ancak fail gizli bilgilerin a¢i18a ¢cikmamasi i¢in gerekli nlemleri almay1 ihmal etmektedir.

Aslinda icrai davranigla islenebilecek bir sucun, ihmal suretiyle igslenmesi durumuna ‘gériiniiste ihmali su¢’ denilmektedir.
Bunun ig¢in failin neticeyi dnlemek bakimindan 6zel bir yiikiimliiliigii bulunmalidir. Bu durumda fail, sonucun ortaya ¢ikmasini
engellememesi nedeniyle sorumlu tutulmaktadir*?. Ornegin soru hazirlamakla gorevli kamu gorevlisi bu bilgileri iiciincii kisilerle
paylasmama konusunda yiikiimliiliik altindadir. Bu yiikiimliiliik hem kanundan hem de kurumla yapilan sozlesmelerden kay-
naklanmaktadir. Bu nedenle gorevliler, sorular1 yahut gizli kalmasi gereken sair evrakin ifsa olmamasi icin gerekli onlemleri
almakla miikelleftir. Failin bilgisayarini acik birakmasi, bu bilgilerin yer aldig1 ¢calisma foylerini herkesin girip cikabilecegi yerde
bulundurmas: halinde, bize gore, gizli bilgiler ihmal suretiyle ifsa edilmis olur.

‘Gizli olan bilgileri ifsa etme’ etme sugu, zarar sucu degildir. Bu eylem nedeniyle bir zararin ortaya ¢ikmasi gerekmemektedir.
Ornegin gizli bilgileri ifsa eden OSYM gorevlisinin, gizli olan bilgileri sinavla hic ilgisi bulunmayan arkadaslariyla paylasmasi
halinde bilgilerin ifsas1 gerceklesmistir. Ancak bu bilgilerin o ortamda kalmasi, sinav ve sinav giivenligi bakimindan hicbir zararin
dogmamast miimkiindiir. Su¢ zarar sugu olmadigindan, bir zararin dogup dogmadigina bakilmaksizin, sugun olustugu kabul
edilmelidir*’. Heniiz birisi gormemis olsa bile bu bilgileri grme, bu bilgilere ulasma ihtimali soyut tehlikelilige isaret etmektedir.

‘Kopya ¢cekme, aracilik etme, kopya ¢ektirilmesine imkan saglama, bagkasi yerine sinava girme veya baskasini kendisi yerine
sinava girmesini saglama’ sugu se¢imlik hareketli** bir suctur. Herhangi bir adayin sinav sirasinda bizzat kopya cekebilecegi gibi;
bagkasi yerine simava girme, bagkasini kendisinin yerine sinava sokma, kopya cekilmesine yardim etme ve kopya ¢ekilmesine
imkan saglama hareketlerinden birisinin icrasiyla bu sug iglenebilir.

Kanaatimizce sug, ihtiva ettigi secimlik hareketler itibariyla icrai niteliktedir. Ancak kopya cektirilmesine imkan saglama
seklindeki hareketin ihmal suretiyle islenmesini miimkiin gormekteyiz. Kopya c¢ekilmesi sirasinda gorevini tam olarak yerine
getirmeyen gdzetmen ve sinav salon sorumlularinin, kanundan dogan garantorliik gorevini ihmal etmesi, bu nevidendir.

‘Kopya ¢cekme, aracilik etme, kopya cektirilmesine imkdn saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
simava girmesini saglama’ sugu, surf hareket sugudur ve bir neticenin meydana gelmesi gerekmemektedir. Kopya suglari tehlike
suclari icerisindedir ve bu tehlike soyut niteliktedir. Sinav sonuglar1 degismese bile sug olusur. Ornegin adayin yerine siava giren
kisinin baraj puan1 dahi alamamasi, adayin kopya ¢ekmesine ragmen yanlis cevaplar igsaretlemesi gibi hallerde de su¢ olusur.
Kanun, bu suglar bakimindan bir neticenin yahut somut tehlikenin varligin1 aramamistir. Kopya suglarinin ses ya da goriintii ileten
araclarla iglenmesi de ayni kapsamdadir.

Kopya cekme, cekilmesine imkén saglama ve aracilik etme fiillerinin cezalandirilacagina iligkin hiikiim karsisinda; “ses
veya goriintii nakleden cihaz kullanmak suretiyle kopya ceken veya bu suretle kopya cekilmesine aracilik eden’lerden ayrica
bahsedilmesi isabetli degildir. Zira bu tanim sucun iglenis bi¢imine iligkin bir tafsilattan ibarettir. Bize gore, bu halin nitelikli hal
olarak diizenlenmesi daha yerinde olurdu.

‘Stnav sonuglarimi degistirme’ sugu, serbest hareketli bir suctur. Sonuclarin bir sekilde degistirilmesi yeterlidir. Degisen
sonuclarin adayin lehine veya aleyhine olmasinin 6nemi bulunmamaktadir. Bu nedenle sucun sirf hareket sucu oldugunu diisiiniiy-
oruz. Bize gore sinav sonuglarini dogrudan degistirmek yerine, sonuclari degistirebilecek cevap kagidi tahrifatlar1 ve dijital hileler
de bu kapsamdadir. Yani sonuglart dogrudan degistirmemekle birlikte, adayin notunun ve siralamasinin degismesine yol agacak
her tiirlii eylem, sonuglar1 degistirme sugunu olusturmaktadir. Kanun koyucu sonuglarin nasil degistirilmesi gerektigi yoniinde bir
belirleme yapmamustir. Sinav sonuglarinin degistirilmesi; evrak iizerinde tahrifat ve sahtecilik, dijital verilere miidahale, sonug¢larin
belirlenmesinde kullanilan 6l¢ek ve cevap anahtarlarda hile seklinde olabilir.

Sonuglar1 degistirme hareketi aktif bir davranisla gerceklestirilebileceginden, sug icrai niteliktedir. ihmal suretiyle islenmesi
miimkiin degildir. Sinav sonuclarin degistirme sugu sirf hareket sucudur®’. Sonuglarin degismesi yeterli olup, bagka bir neticenin
meydana gelmesi gerekli degildir. Sonuclarin lehte veya aleyhte degismesi seklinde bir sonucun varligina ragmen; hi¢ kimsenin
bundan zarar gormesi gerekmez. Bu nedenle su¢ soyut tehlike sugudur.

42 Ozgeng, 1. (2021). ihmali sug teorisi. Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi, 25(4), 303-378, 308.

43 Ersoy (n 37) 44.

44 “Surf hareket suglarinda hareketin yapilmasiyla sug¢un maddi unsuru gerceklesmis olmaktadir. Dogal anlamda bir netice tipiklikte ongoriilmemistir. Ayt sekilde soyut tehlike
suglarinda da hareketin gerceklegstirilmesiyle su¢un maddi unsuru gergeklestirilmis olur”. Kegelioglu, E. (2021). Sirf hareket sucu soyut tehlike sucu mudur? Ankara Hact Bayram Veli
Universitesi Hukuk Fakiiltesi Dergisi, 25(2), 433-464, 461.

45 Karatag (n 17) 109.
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4. Sucun Konusu

Kanunda yazili “tipik hareketin iizerinde icra edildigi kisi veya sey”*® sugun konusunu olusturur. Sugun konusu; “lizerinde

sugun husule geldigi insan veya seydir”*’ . ‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu ile ‘gizli olan bilgileri ifsa
etme’ sugunun konusu gizli bilgilerdir. Gizli bilgilerin neler oldugu, 6114 sayili Kanun’da sayilmustir.

Yasa’nin 6. maddesinin 10. fikrasindaki acik belirleme nedeniyle, bu kanun kapsaminda gérev alan kamu gorevlileri ile 6zel
hukuk tiizel kisilerinin ilgili personeli, gorevlerini sirasinda edindikleri gizlilik tagiyan bilgileri, kisisel verileri, sinavlarla ilgili
gizlilik tagtyan bilgileri, ticari sirlar1 ve bunlara ait belgeleri agiklamamakla yiikiimliidiirler. Bu bilgilerin, kendileri veya ii¢lincii
kisilerin yararina kullanilmasi da yasaklanmistir. Ayn1 fikrada “Bu yiikiimliiliik gérevden ayrilmalarindan sonra da devam eder”
denilmistir. Belirtmek gerekir ki, 6zel hukuk tiizel kisilerinin ve bunlarin personelinin sorumlulugu; bunlardan hizmet satin
alinmas1 durumunda ortaya ¢ikmaktadir. Kanun’un 7. maddesinde benimsenen kurala gére; OSYM tarafindan yapilan siav
islemlerinin, gizlilik ve tarafsizlik igerisinde yapilmasi gerekmektedir. Aynt maddenin 8. fikrasinda “Soru hazirlama faaliyetlerine
iliskin olarak, yayunlanmuig ve alenilesmis her tiirlii yazili, goriintiilii ve sesli eserlerden yararlanilmast veya iktibas yapilmasi
egitim ve ogretim kapsaminda degerlendirilir, eser ve eser sahibinin kimligi gizli tutulur” denilmistir. Buna gore eser sahiplerinin
kimlikleri de gizlilik kapsamindadir.

Yasa’'nin ‘Sinav giivenligi’ baslikli 9. maddesinin 1. fikrasinda yer alan hiikkme gore; “Sinav sorulart ile bunlart hazirlamakla
gorevlendirilmis olan kisilerin kimlikleri gizli tutulur’. Bu belirlemeye gore, OSYM’ye soru hazirlamakla gorevli olanlarin
kimlikleri de gizli bilgi kapsamindadir. Aymi fikrada devamla; “Soru havuzundaki sorular hicbir kosul altinda kismen ya da
tamamen ticiincii sahislara verilmez” denilerek soru havuzunda yer alan sorularin gizli bilgi kapsaminda oldugu belirtilmisgtir.
Sinav soru ve cevaplari, soru hazirlayanlarin kimlikleri, yararlanilan eserler ve eser sahiplerinin kimlikleri gizlidir. Bu bilgileri
elde etmek veya elde bulundurmak sug olarak tanimlanmugtir.

‘Kopya ¢cekme, aracilik etme, kopya cektirilmesine imkdn saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
simava girmesini saglama’ sugunun konusu OSYM ve MEB tarafindan yapilan merkezi sinavlardir.

‘Stnav sonuclarimi degistirme’ sucunun konusu ise sinav sonuclaridir. Kanun koyucu sinavlarin her tiirlii saibeden uzak ve
objektif olarak yapilmasini amaglamistir. Sinav sonuglar1 bu sucun konusunu olusturmaktadir.

B. Manevi Unsur

Sucun manevi unsuru, faille eylem arasindaki manevi baga taalluk etmektedir*®. TCK’min 21. maddesine gére sugun olugsmasi
failin kastinin varligina baglidir. Yasanin 22. maddesi ise agik¢a belirtilen hallerde ve sugun taksirle islenebilecegi hallerde failin
sorumluluguna gidilebilecegini hiikiim altina almigtir.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’, ‘gizli olan bilgileri ifsa etme’, ‘kopya cekme, aracilik etme, kopya
cektirilmesine imkdn saglama, baskast yerine sinava girme veya baskasimi kendisi yerine sinava girmesini saglama’, ‘sinav
sonuglarint degistirme’ suglari kasten iglenebilecek suclardir. Bu suglarin taksirli haline kanunda yer verilmemistir.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu ancak dogrudan kastla islenebilir. Bir su¢ yoniinden ‘hukuka aykiri
olarak’ seklinde belirleme bulunmas: halinde Ozgeng’e gore, sucun olas1 kastla islenmesi miimkiin olmamaktadir®®. Yazara gore;
bu durumda ortaya ¢ikan kast hukuka aykirilig1 da kapsamaktadir. Ozel hukuka aykirilik bulunmasi halinde, kastin taniminda ele
alinan ‘bilme’ ve ‘isteme’ durumu, bize gére de hukuka aykirihiga samildir. Ote yandan bu sucun olusumu acisindan herhangi bir
amag ve saik aranmamaigtir.

‘Gizli olan bilgileri ifsa etme’ sucunun olusmast i¢in dogrudan kast yeterlidir. Su¢un olugumu ag¢isindan amag ve saik de
aranmamistir. Bu sucun olas1 kastla islenebilecegi®® kanaatindeyiz. Ornegin, bu kanuna gore gizli bilgilerin bulundugu ekrani
acik birakan sinav uzmaninin, bagkalarinin gorebilecegini 6ngérmesine ragmen eylemine devam etmesi olasi kasttir. Zira bu halde
fail gizli bilgilerin veya sorularin goriilebilecegini dngormekte fakat ‘olursa olsun’ diyerek ekrani agik birakmaktadir. Bu 6rnekte
oldugu gibi sugun olas1 kastla iglenmesi bize gére miimkiindiir.

‘Gizli olan bilgileri ifsa etme’ sugunun taksirli haline yer verilmemistir. Ozellikle merkezi sinavlarin biitceye getirdigi yiik,

46 Koca ve Uziilmez (n 14) 118.

47 Erem, F. (1968). Sugun konusu ve hiimanist doktrin. Ankara Universitesi Hukuk Fakiiltesi Dergisi, 25(1), 11-33, 14.

48 Cetintiirk ve Tongiir (n 21) 148; Sug bakimindan failin, tipik haksizlik unsurlar1 agisindan kast ya da taksirle hareket ettiginin belirlenmesi gerekmektedir. Koca ve Uziilmez (n 14)
146.

49 Ozgeng’e gore hukuka aykiriligin 6zel olarak isaret edildigi hallerde yani failin, isledigi filin hukuka aykiri oldugunu bilmesini aradigindan bu suglar sadece dogrudan kastla islenebilir.
Ozgeng (n 28) 302.

50 Konumuz olan 6114 sayili Kanun’un 10/2. maddesinde bu kanuna gore gizli olan bilgileri elde etme veya elinde bulundurma sucu yoniinden 6zel hukuka aykirilik belirlemesi
yaptlmigtir. Aynt maddede yer alan bu bilgileri ifsa etme sucu bakimindan 6zel hukuka aykirilik mevzu bahis degildir. Ifsa sugunda yalmzca “gizli bilgiler’ bakimindan bir énceki ciimleye
gonderme yapilmustir. Ezciimle hukuka aykiri olarak ifadesi, gizli bilgileri elde etme ve bulundurma sugu i¢in gecerli olup, ifsa sucuna samil degildir.
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milyonlarca 6grencinin sinavlara hazirlik siireci, sinavin tekrarlanmasindaki zorluk ve kamu idaresine karsi olusacak giivensizlik
nazara alindiginda, sucgun taksirli haline yer verilmesi onerilebilir.

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
sinava girmesini saglama’ sugu bakimindan 6zel bir kastin bulunmas: gerekmemektedir. Kopya ¢ekme, bagkas: yerine siava
girme veya bagkasini kendisi yerine sinava girmesini saglama hareketlerinin olasi kastla islenmesi miimkiin degildir. Ancak kopya
cekilmesine aracilik etme veya kopya cektirilmesine imkan saglama hareketleri yoniinden olasi kasti miimkiin goriiyoruz. Ornegin
smav salonunda bir 6grencinin, dogru cevapladig1 sorulari, bir bagka aday ‘gériirse gorsiin’ diyerek olasi kastla hareket etmesi
miimkiindiir. Bu halde bir bagka 6grenci kopya cekerse (diger adaymn kagidindan gorerek) kagidini ortaya koyan adayin olasi
kastindan bahsedilebilir.

‘Stnav sonuglarint degistirme’ sucu dogrudan kastla islenebilecek bir suctur. Kanun koyucu amag¢ ve saik aramamigtir. Bu
nedenle failin 6zel bir kastinin bulunmasi gerekmez. Sugun olasi kastla iglenmesi de miimkiin gézilkmemektedir.

C. Hukuka Aykirihk

Hukuka aykirihik; islenen su¢ bakimindan karine olarak mevcut sayilir’'. Bu nedenle tipe uygun hareketin ayni zamanda
hukuka aykir1 oldugu sonucu ortaya ¢cikmaktadir>?. Varsa hukuka uygunluk nedenleri, her su¢ bakimindan incelenmelidir. Ceza
kanunlarinda diizenlenen suclarda genel olarak hukuka aykirilik inceleme konusu olmakla birlikte, baz1 diizenlemelerde hukuka
aykirihgin 6zel olarak belirtilmesi durumunda ‘hukuka ézel aykirilik’ ifadesi kullanilmaktadir’?. Hukuka 6zel aykirilik durumunda
sucun kanuni tarifinde, hukuka aykirt oldugunun vurgulanmasi s6z konusudur. Dolayisiyla tarif edilen eylemin baginda yer alan
‘hukuka aykirt olarak’ ifadesi cogu yazara gore tipiklige aittir’*. Ozel hukuka aykirihig1 agiklamak igin gesitli goriisler ileri
siiriilmiistiir. Hukuka 6zel aykiriligy, tipikligin olumsuz unsuru olarak goren goriisii>> isabetli bulmaktayiz.

Hukuka 6zel aykirilik tipik hareketi tanimlamak/betimlemek icin kullanilmissa, tipiklik icerisinde ele alinmalidir. Bir bagka
deyisle eylemin bir unsuruna matuf hukuki degerlendirmeler normatif unsurlar icerisinde kabul edilmelidir’®. Buna karsin, sucun
tamami bakimindan geneli vurgulayan bir yapiya sahipse, hukuka aykirilik, bu durumda tipiklik i¢erisinde degerlendirilemeyecektir.
Bu halde, kanun koyucu, hukuka uygunluk nedeni bulunabilecegi konusunda ceza yargicim uyarmak istemistir’.

Hukuka aykirilikla ilgili bu tespitlerin hata hiikiimleri bakimindan bazi sonuglar1 bulunmaktadir. Hukuka 6zel aykirilik tipiklige
ait unsurlardan birisini nitelemekte ise burada meydana gelecek hata, tipiklik kapsaminda ele alinmalidir. Bu durumda TCK’nin
30. maddesinin 1. fikrasi uygulanmalidir®.

6114 Sayili Kanun’un 10. maddesinin 2. fikrasinda “bu Kanun hiikiimlerine gore gizli olan bilgileri, hukuka aykirt olarak elde
eden veya elinde bulunduran kigi. . . cezalandirilir” denilmistir. Gizli bilgileri kanunun verdigi yetki ile elde eden, elinde bulun-
duran kisi bakimindan tipiklige ait unsur eksik olacagi icin su¢ olugmayacaktir. Gizli bilgileri ele gecirme ve elinde bulundurma
hareketi agisindan, hukuka aykirilik yok ise tipiklik gerceklesmemis olacaktir.

‘Gizli olan bilgileri ifsa etme’ sugunun taniminda 6zel bir hukuka aykirilik nitelemesi yapilmamistir. ‘Bu bilgileri ifsa eden kisi’
denilerek bir 6nceki ciimleye yapilan atif, gizli bilgiler yoniinden yapilmistir. ifsa sucu bakimindan (tipik hareketle birlikte hukuka
aykirilik karine olarak var oldugundan) varsa hukuka uygunluk nedenlerinin tartisilmasi gerekmektedir.

Ceza mevzuatimizda; ‘kanunun hiikmiinii ifa’, ‘mesru savunma’, ‘hakkin kullanilmasi’ ve ‘ilgilinin rizast’ birer hukuka uy-
gunluk nedenidir®®. ifsa sugunda mesru savunma ve ilgilinin rizas1 s6z konusu olamaz. Ancak OSYM tarafindan baz1 bilgilerin
paylasilmasina miisaade edilmesi, sinavdan sonra bazi sorularin paylagilmasina izin verilmesi, kanun emrini ifa kapsaminda
degerlendirilebilir. Zira bu bilgilerin basinla veya kamuoyuyla paylasilmasi idarenin, kanunun verdigi yetkiyle alacag: bir karara
baglidir. Ayni sekilde sinavla ilgili bir yargilamada, herhangi bir sifatla dinlenen gorevlinin mahkemece sorulan sorulara cevap
vermesi® kanun emrini ifa kapsaminda degerlendirileceginden, ifsa sugu olugsmayacaktr.

5! Hukuka aykariligin mahiyeti konusunda gesitli goriisler ileri siiriilmiistiir. Tipe uygun hareketi, hukuka aykirihgin karinesi olarak kabul etmekteyiz. Bkz. Koca ve Uziilmez (n 14) 265.
52 «Bijr sug tammi karsisinda tipik olan fiil, kural olarak hukuka aykiridir. Ceza hukuku anlaminda bir haksizliktan (Gesamtunrecht) soz edebilmek igin, fiilin tipik ve hukuka aykir
olmasi gerekir (haksizlik =tipik + hukuka aykir fiil). Tipiklik ve hukuka aykirilik, birbirinden bagimsiz olarak sug teskil eden haksizligin yapisal unsurlarim olusturmaktadir; hukuka
aykirilik, tipikligin bir unsuru degildir”. Goktiirk, N. (2016). Sugun yasal taniminda yer alan “hukuka aykirihik” ifadesinin icra ettigi fonksiyon. Inonii Universitesi Hukuk Fakiiltesi
Dergisi, 7(1), 407-450, 417.

53 Turhan, O. (2006). Bilgisayar aglart ile ilgili suglar. (Planlama Uzmanlig1 Tezi). Devlet Planlama Teskilati Miistesarlig1, 139.

54 Zafer, H. (2015). Ceza hukuku genel hiikiimler (5. Bs). Istanbul: Beta Yayincilik, 296; Soyaslan, D. (2012). Ceza hukuku genel hiikiimler (4. Bs). Ankara: Yetkin Yayinlari, 436;
Demirbag (n 31) 261; aksi yonde goriis i¢in bkz: Goktiirk (n 52) 426.

% Tipikligin negatif unsurlari teorisine gore, hukuka aykirilik unsurunun tipikligin olumsuz unsurunu olusturmasi nedeni ile sugun yasal taniminda yer alan bu unsurlar tipiklige dahildir.
Goktiirk (n 52) 424.

56 Erman, B. (2006). Yaniimanin ceza sorumluluguna etkisi. (Doktora Tezi). Istanbul Universitesi Sosyal Bilimler Enstitiisii , 63.

57 Demirbag (n 29). 252; Koca ve Uziilmez (n 14) 269.

58 Goktiirk (52) 427.

59 Koca ve Uziilmez (n 14) 275.

0 Karatas (n 17) 33.
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‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
siava girmesini saglama’ sugu yoniinden herhangi bir hukuka uygunluk nedeni bulunmamaktadir.

‘Stnav sonuglarimi degistirme’ sucu agisindan da sair hukuka uygunluk nedeninin tatbiki miimkiin goriinmemektedir. Ancak
bir mahkeme karart ile iptal edilen sorular nedeniyle puanlarin degismesi, sinavdan sonra yetkili kurullarin karariyla uygulanan
barem ve puanlamalarin farklilagmasi, kanun emrini ifa kapsaminda degerlendirildiginden, sonuglarda meydana gelen degisiklik
hukuka aykir1 olmayacaktir.

D. Nitelikli Hal

Kanunda diizenlenen bir sucun; yine kanunda diizenlenen sebeplerle daha az ya da daha fazla cezay1 gerektiren hallerinin
diizenlenmesine nitelikli haller denilmektedir®!. 6114 say1li Kanun’un 10. maddesinin 3. fikrasinin, a bendinde “ses veya gériintii
nakleden cihaz kullanmak suretiyle kopya ceken...” ifadesine yer verilmigse de bu durum nitelikli bir hal degildir. Zira bu
tanimda kopya sugunun secimlik hareketleri tantmlanmisg, kopya suclar1 bakimindan 6ngoriilen cezadan farkli bir yaptirim tayin
edilmemistir. Bu halin, nitelikli hal olarak diizenlenmesinin daha isabetli oldugu goriisiindeyiz. Sucun islenis bicimi ve haksizlik
muhtevast nazara alindiginda, teknik aracglarla kopya cekilmesi halinde daha fazla ceza tayin edilmesi gerekmektedir. Bu haliyle,
yaninda oturan adayin kdgidina bakmak suretiyle kopya ¢eken fail ile teknik cihaz kullanarak veya organize olarak kopya ceken
faile ayn1 ceza ongoriilmesi adil olmamugtr.

Kanun’da tanimlanan tek nitelikli hal; sucun, bir orgiitiin faaliyeti cer¢evesinde islenmesidir. Mezk{ir Kanun’un 10. maddesinin 6.
fikrasinda “Bu maddede tanimlanan suclarin bir orgiitiin faaliyeti cercevesinde iglenmesi halinde, verilecek cezalar yari oraminda
artirdir” denilmigtir.

Sug orgiitii, suc islemek amaciyla bir araya gelen toplulugu ifade eder®?. Orgiit kavram; birlikte suc isleme ve belirsiz sayida
sucu beraber isleme amacina yonelik olarak organize olmay ifade etmektedir®. Tek bir sug islemek maksadiyla toplanan kisiler
acisindan, diger sartlar bulunsa bile suc orgiitiinden bahsetme olanagi yoktur®. TCK’nin 220. maddesinde su¢ islemek amaciyla
orgiit kurma sucu bakimindan ‘kanunun su¢ saydigi fiilleri iglemek amaci’'ndan bahsedilmistir. Bu nedenle sadece bir sinavda
kopya cekmek icin bir araya gelme eylemi agisindan, bu nitelikli halin uygulanmasi miimkiin degildir. Ancak var olan bir orgiitiin,
orgiit faaliyeti cercevesinde 6114 sayili Kanun’da yazili suclari islemesi halinde 10. maddenin 6. fikrasinda belirtilen nitelikli hal
ortaya c¢ikacaktir.

IV. Kusurluluk

Kusur degerlendirmesi, failin bu eylemi nedeniyle kinanip kinanamayacagina iliskin olarak yapilan degerlendirmedir®. Isledigi

fiil dolayisiyla faile ceza verilebilmesi igin failin kusurunun bulunmas sarttir. Kusuru bulunmayan faile ceza verilemez®.

Ceza sorumlulugunu kaldiran ve azaltan miiesseselerin niteligi tartigmalidir. Ancak ¢aligmanin konusu bu olmadigi i¢in burada
bu tartigmaya yer verilmeyecektir. Kusuru etkileyen sebeplerin varlig1 halinde fail sorumlu tutulmamakta, ya da failin sorumlulugu
azalmaktadir®”. 6114 say1li Kanun’da belirlenen suglar bakimindan kusurluluga iliskin genel hiikiimlerin tatbiki miimkiindiir. Ceza
Muhakemesi Kanunu’nun 223. maddesinin 3. fikrasina gore; kusuru bulunmayan fail hakkinda, ceza verilmesine yer olmadigina
karar verilir.

Burada tartisilmaya deger olan konu haksizlik yanilgisidir. 6114 say1li Kanun, 6zel nitelikte bir kanundur. Ozel ceza kanunlarini
bilmemek hata hiikiimleri cercevesinde 6zel 5neme sahiptir. TCK’nin 30. maddesinin 4. fikrasinda® diizenlenen haksizlik yanilgisi

61 Akbulut (n 14) 163; Nitelikli hallere, ‘nitelikli unsurlar’ adini verenler de vardir. Nitelikli haller, sucun islendigi vakit, islenis sekli, magdur veya failin durumuna bagli olarak
degisebilir. Bu sebeplere bagh olarak diizenlenen nitelikli haller, sucu daha agir ya da daha hafif hale getirmektedir. Cetintiirk ve Tongiir (n 21) 146.

62 Hafizogullari, Z. ve Kursun, G. (2007). Tiirk ceza hukukunda orgiitlii su¢luluk. TBB Dergisi, 71, 25-80, 28.

63 Limoncu (25) 197.

% Toroslu, N. (2013). Ceza hukuku Gzel kisum. Ankara: Savas Yayinevi, 264.

65 Ozgeng (n 28) 444; Kusur; islenen fiilin, faile yiikletilmesi demektir. Cetintiirk ve Tongiir (n 21) 209.

6 “Ceza hukukunda kusur ilkesi, kusurlu olmayan kimselerin cezalandirilamayacaginin ve kusurlu faillerin ise kusurlari nispetinde cezalandirilacaginin teminatini tegkil eder. Bu ilke,
Anayasal ilkelerden birisi olan kusursuz ceza olmaz (nulla poena sine culpa) kuralimin zorunlu bir sonucudur. Buna gore cezai yaptirum, miinhasiran kusurlu kimselere uygulanabilir.
Dolayisiyla, fiili isledigi sirada kusur yetenegi bulunmayan kigilerin cezaya ¢arptirilmast bu ilke uyarinca miimkiin goziikmemektedir”. Artuk, M.E. ve Yilmaz, E. (2020). Teorik acidan
giivenlik tedbirleri. Istanbul Medipol Universitesi Hukuk Fakiiltesi Dergisi, 7(2), 7-43, 8.

67 Turabi, T. (2012). Kusurluluk ve kusurlulugu etkileyen haller. TBB Dergisi (101), 267-292, 273; Yas kiiciikligii, akil hastalig1, sagir ve dilsizlik, madde etkisinde olma, zorunluluk
hali, baglayic1 emrin yerine getirilmesi, mesru miidafaada simirin agilmasi, cebir ve tehdit, haksiz tahrik ve bazi hata halleri; TCK’da kusurlulugu etkileyen hallerdir. Sayilan durumlar
TCK’da ‘ceza sorumlulugunu kaldiran veya azaltan nedenler’ baghig altinda diizenlenmistir. Yasanin sistematigi icerisinde hukuka uygunluk nedenleri ile kusura iligkin degerlendirmeler
bu baglik altinda ele alinmugtir.

68 Kanunun 30. maddesine 5377 sayili Kanunla eklenen, “Isledigi fiilin haksizlik olusturdugu hususunda kagimilmaz hataya diigen kisi, cezalandirimaz.” seklindeki hiikiim ile birlikte
ayni Kanunun 4. maddesinde yer alan “Ceza kanunlarin bilmemek mazeret sayilmaz.” kurali yumusatilmistir. Giingor, D. (2007). Ceza hukukunda kural iizerinde hata. TBB Dergisi, 68,
135.
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yada yasak hatas1 durumunda fail eyleminin hukuka uygun oldugu kabulii ile hareket etmekte, bu fiile hukuk diizeninin izin verdigini
diisiinmektedir®®.

Yasak hatas1 bakimindan kast ve kusur teorisi one siiriilmiigtiir. Genel kabul goren goriis kusur teorisidir. Bu teoriye gore; hukuk
diizeni tarafindan izin verilen/yasaklanmayan bir eylemi gergeklestirdigini diigiinen faile, hatanin kacinilmaz olmasi durumunda
kusur yiikletiimemektedir. Ancak kacimlabilir bir hata s6z konusu ise fail kusurlu sayilmaktadir’?. Ozel ceza yasalarimin ihlali sz
konusu oldugu durumlarda yasak hatast bulunup bulunmadiginin incelenmesi gerekmektedir.

‘Gizli bilgileri, hukuka aykiri olarak elde etme veya elinde bulundurma’ sugu ile ‘gizli olan bilgileri ifsa etme’ suglarinda,
smav sorularinin elde edilmesi veya bunlarin ifsa edilmesi durumunda hata hiikiimlerinin uygulanmas: miimkiin degildir. Zira
olagan hayat tecriibesine gore sinav sorularinin gizli oldugunu herkes bilir. Ancak fail, sinavda gorev alan personelin kimliginin
gizli kalmas1 gerektigini bilmeyebilir. Bu hususta ka¢inilmaz hataya diisen failin hata hiikiimlerinden yararlanmas1 gerektigi
kanaatindeyiz. Zira failin, gizli kalmasi gereken bilgi konusundaki hatas1 kaginilmaz olarak degerlendirilebilir.

Kopya ¢ekme, aracilik etme, kopya cektirilmesine imkdn saglama, baskast yerine sinava girme veya baskasini kendisi yerine
siava girmesini saglama’ ile ‘sinav sonuclarmmi degistirme’ suglar1 yoniinden de yasak hatasi hiikiimlerinin uygulanmasi pek
miimkiin goriinmemektedir.

V. Sucun Ozel Goriiniis Bicimleri
A. Tegebbiis

Failin islemeyi kastettigi bir sucu, elverisli hareketlerle icra etmeye baglayip, elinde olmayan sebeplerle tamamlayamamasi
halinde; suca tesebbiisten bahsedilir. Bilindigi gibi tesebbiis halinde su¢ tamamlanmamaktadir’!. Tesebbiis miiessesesi iliskili bir
bagka kurum, goniillii vazgegme miiessesesidir. Fail, su¢ isleme karariyla basladigi icra hareketlerinden kendisi vazgeger veya

kendi cabasiyla sugun tamamlanmasini yahut neticenin gerceklesmesini 6nlerse, goniillii vazgegme hiikiimleri uygulanir’?.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu bakimindan, failin gizli olarak kabul edilen bilgileri, elverisli
hareketle elde etmeye yonelik icra hareketinin bagladigi, ancak elinde olmayan sebeplerle tamamlayamadigi hallerde; tesebbiis
hiikiimleri uygulanir. Ornegin, OSYM tarafindan gerceklestirilecek bir sinavda sorulacak sorularin muhafaza edildigi ortama
giren, ancak sorularin bulundugu kitap¢ig1 alamadan yakalanan failin durumu boyledir. Yine biligim sistemleri yoluyla, kurumun
soru havuzuna erigsmek lizere iken internet baglantis1 kesilen ve sisteme erisemeyen fail hakkinda tegebbiis hiikiimleri uygulanir.
Icra hareketine basladig: halde, kendiliginden gizli bilgilere ulasmaktan vazgecen fail hakkinda goniillii vazgecme hiikiimleri
uygulanacaktir. Elinde bulundurma seklindeki hareketin tesebbiise ve goniillii vazgecmeye uygun olmadigini degerlendirmekteyiz.
Zira gizli bilgilerin ele gecmesiyle su¢ tamamlanacagindan, bu asamada tegebbiis ve goniillii vazgecme hiikiimlerinin uygulanmasi
miimkiin degildir.

‘Gizli olan bilgileri ifsa’ etme sucunun icrasina yonelik hareketin béliinebilir oldugu durumlarda tesebbiis miimkiindiir. Ornegin
gizli bilgileri/sorular1 yazili olarak bir bagkasina ulastirmaya caligan fakat postada ¢ikan yangin nedeniyle sorulart muhatabina
ulagtiramayan failin eylemi tegebbiis asamasinda kalmaktadir. Gizli bilgileri ifsaya yonelik hareketi tam olan failin, gizli bilgiler
hicbir kimseye ulagmadan neticeyi onlemesi halinde goniillii vazge¢me hiikiimlerinin tatbiki miimkiindiir.

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
sinava girmesini saglama’ sugunda tanimlanan se¢imlik hareketlerin hepsi tesebbiise elveriglidir. Kaynak kitapla sinava girmeye
calisan fakat sinav salonuna giriste, {ist aramasi sirasinda yakalanan adayin eylemi; tesebbiis asamasinda kalmig kopya ¢ekme
sucunu olusturur. Bagkas1 yerine sinava girerken, gorevlilerin dikkati ile yakalanan adayin durumu, bagkas1 yerine sinava girme
sucuna tesebbiis olusturmaktadir. Yine teknik araclarla kopya cekmek iizere konuglanan kisilerin yakalanmasi durumunda, sugcun
tesebbiis agamasinda kaldigim diisiinmekteyiz. Su¢ tamamlanmadan 6nce, kendi istegi ile vazgecen fail acisindan goniillii vazgecme
hiikiimleri uygulanir. Tesebbiis ve goniillii vazge¢cme hiikiimlerinin uygulanabilmesi i¢in sugun tamamlanmamig olmas1 gerekmek-
tedir. Failin yaninda getirdigi bir nota, kitaba bakt1g1 anda su¢ tamamlanmis olur. Bagkasi yerine sinava girme ve bagkasini kendi
yerine sinava sokma suclarinda ise sugun tamamlanma ani, aday yerine bir bagkasinin sinav salonuna girmesinden sonra, salondan

6 Erman (56) 190; Koca ve Uziilmez (n 14) 301.

70 Giingor (68) 153.

71 Tegebbiis hiikiimleri cezalandirmanin alanini genisletici bir nitelige sahiptir. Tozman, O. (2015). Suga tesebbiis. Ankara: Adalet Yaynevi, 17; Aym yénde goriis icin bkz.: Akbulut (n
14) 258; Aydin, D. (2006). Suga tesebbiis. Ankara Universitesi Hukuk Fakiiltesi Dergisi, 55(1), 85-113, 88; ‘Sug isleme kastimun bulunmast’, ‘hareketin elverisli olmast’, ‘icra hareketine
baslamilmast’, ‘icra hareketinin tamamlanamamasi ya da neticenin gerceklesmemis olmasi” seklinde dort sart gereklidir. Sare, E. (2017). Tiirk ceza hukukunda suga tesebbiis. 7BB Dergisi,
130, 119-156; Neticeli suclarda, failin tipik harekete bagladig1 ancak neticenin gerceklesmedigi durumlarda tesebbiis sz konusu olur. Sirf hareket suclarinda netice aranmadiindan; icra
hareketinin boliinebilir olmast halinde tesebbiisten bahsedilebilir. Koca ve Uziilmez (n 14) 403.

72 Goniillii vazgecme cezay1 kaldiran sahsi bir sebep olarak miitalaa edilmektedir. Koca ve Uziilmez (n 14) 438; Ozgeng (n 28) 428; Akdag, H. (2013). Goniillii vazgegme. Hacettepe
Hukuk Fakiiltesi Dergisi, 3(2), 91-126, 99; Yilmaz, E. (2016). Sugun &zel bir goriiniis sekli olarak géniillii vazgegme. Ankara Universitesi Hukuk Fakiiltesi Dergisi, 65(4), 2553-2603,
2568.
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cikisin yasaklandig1 agamadir. Merkezi sinavlar baglamadan bir siire 6nce salona girilmekte ve sinav baglamasa bile salondan ¢ikis
yasaklanmaktadir. Bu agsamaya kadar tesebbiis miimkiindiir. Salondan ¢ikisin yasaklanmasiyla birlikte sinav siireci baglamis olur.

Yargitay, sinavda sanigin diger saniktan kopya istedigi olayda, yerel mahkemenin verdigi beraat kararim1 bozmugtur. Yiiksek
mahkeme “6114 sayili Kanun’un 10/3.c maddesinde tanimlanan sucu olusturup olusturmadigi tartismadan”’3 karar verilmis
olmasi gerekcesiyle, karar1 bozmustur. Kararda tesebbiisten bahsedilmemis olsa da somut olayin tesebbiis agamasinda kalmig
kopya sugu oldugunu degerlendirmekteyiz.

‘Stnav sonuglarint degistirme’ sugunda fail, sonuglar1 degistiremeye elverigli bir girisimde bulunmus fakat degistiremeden
yakalanmigsa, eylem tesebbiis asamasinda kalmis demektir. Ayn1 sekilde sisteme uzaktan erigen, sonuglar1 degistirebilecekken
bundan vazgecen fail, goniillii vazge¢cme hiikiimlerinden yararlanmalidir.

B. Istirak

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu; bir fail tarafindan miistakil olarak islenebilecegi gibi, ayn1 sucu
isleme iradesi kapsaminda birden fazla fail tarafindan birlikte de islenebilir. Bu halde miisterek faillerin her biri sugun kanunda
yazili cezasiyla cezalandirilir. Sugun, temyiz kudreti olmayan kisiye isletilmesi halinde yahut zorlayici/mutlak cebir kullanmak
suretiyle isletilmesi durumunda, sugu isleten kisi dolayl: fail olarak sorumlu tutulur.

‘Gizli olan bilgileri ifsa etme’ sugu da tek bir fail tarafindan islenebilece8i gibi miisterek failler tarafindan birlikte iglenebilir.
Yine dolayl fail tarafindan isletilmesi de miimkiindiir. ‘Gizli olan bilgileri elde etme veya elinde bulundurma’ sugu ile ‘gizli olan
bilgileri ifsa etme’ suglarina, yardim etme ve azmettirme de miimkiindiir.

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
smava girmesini saglama’ sucu biraz ayricalik gostermektedir. Ornegin kopya ¢ekmeye yonelik diizenek kurulmasi ve adaya
bir yerden teknik cihazlarla kopya saglanmasi hali zorunlu olarak ¢ok failli suctur ve miistakil faillik miimkiin degildir. Kopya
cekilmesine aracilik etme ve kopya c¢ektirilmesine imkan saglama eylemleri yardim mahiyetinde oldugu halde; kanun koyucu
tarafindan miistakilen sug olarak diizenlenmistir. Kopya cekilmesine yardim edilmesi halinde yardimci, yardim eden olarak degil,
‘kopya ¢ekilmesine araclik etme ve kopya cektirilmesine imkéan saglama’ sugunun asli faili olarak sorumludur’*.

‘Kopya ¢ekmek’ seklindeki eylemin 6zgii sug niteliginde oldugu ileri siiriilmiistiir’>. Bu diisiincenin temelinde kopya ¢ekmek
seklindeki hareketin sadece sinava giren aday tarafindan islenebilecegi goriisii yatmaktadir. Kopya suclarii igleme diisiincesi
olmayan kisiye, bu suclarin igletilmesi halinde azmettirme s6z konusu olur. Bu suglar bakimindan azmettirme miimkiindiir.

‘Sinav sonuglarini degistirme’ sugu da miistakil fail tarafindan islenebilecegi gibi miisterek failler tarafindan birlikte iglenebilir.
Bu suga yardim etme ve azmettirme miimkiindiir. Sucun temyiz kudreti olmayan kisiye isletilmesi halinde yahut zorlayici/mutlak
cebir kullanmak suretiyle isletilmesi durumunda; dolayli fail sorumlu olur.

C. Ictima
1. Genel Olarak
Fiil’® ¢okluguna ve zincirleme suca iliskin meseleler, ictima kurallari gercevesinde ¢oziimlenmektedir. Failin tek bir eylemiyle

bir veya birden fazla menfaat zedelenmis olabilir. Yine birden fazla kez, aym hukuki yarar zarar gormiis olabilir’’. Bu hallere
¢Oziim ortaya koymaya ¢aligsan miiessese suglarin i¢ctimar miiessesedir.

Calismamizin bu kisminda 6114 sayili Kanun’da yer alan dort ayr1 sugun, bagka suclarla ictima edilmesini inceleyecegimizden;
ictima kurallarina gore degil, suglara gore tasnif etmeyi tercih ettik.

73 Yargitay 19. Ceza Dairesi’nin, 11.11.2019 T., 2019/31124 E., 2019/14024 K. Sayil1 ilami.

74 Benzer bir diizenleme orgiite yardim sugudur. “Orgiite yardim sucunun islenmesine istirak eden kigiler, istirak eden degil, orgiite yardum su¢unu bizzat isleyen olarak sorumlu
olacaknr. Teror orgiitiine bilerek yardim etme sucuna ‘yardim’ etmesi durumunda fail; genel hiikiimler baglaminda yardim eden degil, ayni su¢un miisterek faili olacaktir. Zira tipik
sug zaten bir yardim etme sugudur. Genel hiikiimlerdeki yardimi agan ve miinhasiran ézel hiikiimler kisminda diizenlenmis olmast nedeniyle, aym tipiklige uygun hareket gergeklesmis
olacagindan terér orgiitiine bilerek yardim etme sugcuna ayrica yardimdan bahsetme olanagt yoktur. Kisacasi bu su¢un icrasina yardimcet olan ‘yardim eden’ degil, miisterek fail olur”.
Limoncu (n 25) 228.

75 Karatag (n 17) 91.

Ll “Yargitay. . . tek fiilden anlasilmast gerekenin, tek netice degil, tek hareket oldugunu kabul etmektedir. Uygulamada ogretinin genel kabul goren fikirleri benimsenmis olup dogal
anlamda gergeklestirilen her bedensel eylem ayri bir hareketi olusturmakta ise de hukuki manada hareketin tek olmasu ile ifade edilmek istenen husus, dogal anlamda birden fazla hareket
bulunsa dahi, bu hareketlerin, hukuki nedenlerden dolay: degerlendirmede birlik olusturmasi suretiyle tek hareket olarak kabuliidiir. Fikri i¢timada da, fiil ya da hareketin tek olmasi,
dogal anlamda degil hukuksal anlamda tekligi ifade etmektedir, seklinde ictihatta bulunulmugstur”. Akkaya, C. (2019). Suglarin igtimai baglaminda fiil tekligi. Uyusmazlik Mahkemesi
Dergisi, (13), 1-38, 7.

7T Ozbek, V.0., Koray, D., Bacaksiz, P. (2021). Tiirk ceza hukuku genel hiikiimler. Ankara: Seckin Yayincilik, 551.
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2. Gizli Olan Bilgileri Elde Etme veya Elinde Bulundurma Sucu

‘Gizli olan bilgileri elde etme’ sucunun zincirleme bi¢cimde iglenmesi miimkiindiir. Failin, ayn1 sugu igsleme iradesi kapsaminda
ve degisik zamanlarda, gizli bilgileri peyderpey aldig1 durumda teselsiil hiikiimleri uygulanmalidir.

‘Gizli olan bilgileri elde etme veya elinde bulundurma’ su¢unun diizenlendigi 6114 sayili Kanun’un 10. maddesinin 2. fikrasinin
1. ciimlesinde “Bu Kanun hiikiimlerine gore gizli olan bilgileri, hukuka aykirt olarak elde eden veya elinde bulunduran kisi,
fiili daha agir cezay: gerektiren baska bir su¢ olusturmadig: takdirde. . . ” denilerek téli bir diizenleme yapilmistir. Ancak bu tali
diizenleme; sarta bagl tali diizenlemedir. Zira eylemin baska bir su¢ olugturmasi yeterli goriilmemis, bu hiikkmiin uygulanabilmesi
icin ayn1 zamanda diger normun buna gore daha az cezayi gerektirmesi sarti aranmistir. Eylemin bir bagka suca uymasi ve o
norm icin kanun tarafindan belirlenen cezanin, 6114 sayili Kanun’un 10. maddesinin 2. fikrasinin 1. climlesine gore daha agir
olmast halinde diger hiikiim uygulanacaktir. Kanun koyucu ‘daha agir cezay gerektiren baska bir sug olusturmadigi takdirde. . .’
ifadesini kullanmigtir. Bu nedenle ictima halinde daha agir cezay1 gerektiren norm hangisi ise o hiikiim tatbik edilecektir.

‘Gizli bilgileri ele gecirme’ seklindeki eylemin, sinav sorular1 degil de drnegin diger adaylara veya sinav gorevlilerine ait bilgileri
ele gecirme seklinde olmasi durumunda; TCK’nin 136. maddesinde diizenlenen ‘verileri hukuka aykiri olarak verme veya ele
gecirme’ sugu glindeme gelecektir. Bu su¢ bakimindan iki yildan dort yila kadar hapis cezasi 6ngoriildiigiinden, hiikiim de bu
maddeye gore verilecektir. Zira yaptirimin iist sinirt ayni olmakla birlikte alt sinir bakimindan TCK’nin 136. maddesi daha agir
niteliktedir. ‘Gizli bilgileri ele gecirme’ sugcunun bir orgiitiin faaliyeti cercevesinde islenmesi durumunda ise yar1 oraninda artirim
yapilacagindan sucun alt sinir1 bir yil alt1 ay, iist sinir1 ise alt1 y1l olacaktir. Mukayese edilen suglarin alt ve iist sinirlarinin farkli
olmasi halinde, {ist sinir1 fazla olan, az olana gore daha agirdir. ‘Verileri hukuka aykirt olarak verme veya ele gecirme’ ile ictima
iligkisi icerisinde; ‘gizli bilgileri ele gecirme’ sucunun bir Orgiitiin faaliyeti cercevesinde islenmesi durumunda ‘gizli bilgileri ele
gecirme’ sucundan hiikiim kurulmalidir.

‘Gizli bilgileri elde etme’ sugunun, bir metanin ¢calinmasi seklinde islenmesi miimkiindiir. Ornegin kurumda muhafaza altina
alinmig basilt soru kitapeiklarinin veya bilgisayar disklerinin ¢calinmasi suretiyle islenmesi halinde eylem hirsizlik sucu ile i¢tima
halindedir. Hirs1izligin “Kime ait olursa olsun kamu kurum ve kuruluglarinda veya ibadete ayrilmis yerlerde bulunan ya da kamu
yararina veya hizmetine tahsis edilen esya hakkinda” islenmesi TCK’nin 142. maddesinin 1. fikrasinin a bendinde nitelikli hirsizlik
olarak tanimlanmistir. Bu nedenle saydigimiz 6rnek durumlarda, i¢tima iligkisi geregi nitelikli hirsizliktan hiikiim kurulmalidir.

Yasanin 10. maddesinin 6. fikrasinda nitelikli bir hale yer verilmigtir. Bu nitelikli hal yukarida belirtildigi gibi sucun bir orgiit
faaliyeti gercevesinde islenmesidir. Orgiit iiyesi olan failin 6rgiit faaliyeti kapsaminda gizli bilgileri ele gegirmesi durumunda
fail, hem sugun nitelikli halinden cezalandirilacak hem de orgiite iiye olma sugundan cezalandirilacaktir. Burada esasinda ictima
iligkisi s6z konusu degildir. Zira failin orgiite iiye olmasi ve orgiit adina sair suglari islemesi ayr fiillerle gergeklesmektedir. Bu
nedenle fiil tekliginden ve i¢tima kurallarindan bahsetme olanag1 yoktur. Failin, her iki suctan da ayr1 ayr1 cezalandirilmasi gerekir.
TCK’nin 220. maddesinin 4. fikrasinda orgiitiin faaliyeti cercevesinde sug iglenmesi durumunda, suclardan dolay1 ayrica cezaya
hiikmolunacag: yazilmustir. Orgiite {iye olma ve 6rgiit adina sug isleme halinde gercek ictima kurallar1 uygulanacaktir.

3. Gizli Olan Bilgileri ifsa Etme Sucu

Yasa’nin 10. maddesinin 2. fikrasinin 2. climlesinde yer alan ‘gizli olan bilgileri ifsa etme’ sugu tali norm seklinde diizenlen-
menmistir. Ifsa suglari agisindan, (TCK’da yer alan ifsa ve gorev suglarina gore) 6zel norm olmasi nedeniyle ictima halinde bu fikra
hiikmii uygulanacaktir. Ornegin TCK’nin ‘Géreve iliskin sirrin agiklanmast’ baglikli 258. maddesindeki sug ile igtima iligkisi akla
gelmektedir. Bu durum goriiniiste ictimadir. 6114 sayili Kanun’da yer alan ifsa sucu, TCK’nin 258. maddesine gore 6zel hiikiim
niteliginde oldugundan failin 6114 sayili Kanun’un 10. maddesinin 2. fikrasinin 2. climlesine gore cezalandirilmasi gerekir.

Yine, sucun TCK’nin 257. maddesinde yer alan ‘Gorevi kotiiye kullanma’ sugu ile 6114 sayili Kanun’un 10. maddesinin 2.
fikrasindaki ifsa sugu agisindan degerlendirme yapmak gerekirse; kanaatimizce ifsa sugundan hiikiim kurmak gerekecektir. Zira
yasanin 257. maddesinde acik¢a “Kanunda ayrica sug olarak tamimlanan haller diginda. . . ” denilerek tali bir diizenlemeye yer
verilmistir. Bu nedenle TCK’nin 257. maddesini tatbik etme ihtimali bulunmamaktadir.

Sugun TCK’nin 252. maddesinde yer alan riigvet sucu ile birlikte islenmesi de miimkiindiir. Bu halde fiil tekliginden bahsedile-
meyecegi icin her iki suctan da ayr1 ayr1 ceza tayin edilmelidir’®. Zira TCK’min 252. maddesinin 3. fikrasina gore; riigvet icin
anlagma ile riigvet sugu tamamlanmus olacaktir. Ifsa sucu, bundan bagimsiz niteliktedir.

Once gizli kalmas1 gereken bilgilerin ele gegirilmesi, arkasindan bu bilgilerin ifsa edilmesi halinde ortada iki ayr1 su¢ bulunmak-
tadir’®. Fail 6nce gizli bilgileri ele gecirme sucunu islemekte, ardindan bu bilgileri ifsa etmek suretiyle ikinci bir suc islemektedir.

78 Karatas (n 17) 59.
7 (Ozen, M. (2007). Ceza hukukunda fikri igtima. TBB Dergisi, 73, 132-145, 136; aksi yonde goriis igin bkz: Donmezer, S. ve Erman, S. (1999). Nazari ve tatbiki ceza hukuku (Cilt TI).
Istanbul: Beta Yayinlari, 377.
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Bu halde tek bir fiil s6z konusu olmadigindan, her iki sugtan ayr1 ayr1 hiikiim kurulmalidir. Yukarida 6rgiit konusunda yaptigimiz
aciklamalar ifsa sucu bakimindan da gecerlidir.

Gizli bilgileri ifsa sugunun zincirleme olarak islenmesi miimkiindiir. Zira bir sug¢ igleme kararmin icras1 kapsaminda, degisik
zamanlarda bir kigiye kars1 ayni sugun birden fazla iglenmesi durumunda zincirleme sugtan bahsedilir. Ancak bu durumda TCK’nin
43. maddesinin 1. fikrast geregince bir cezaya hiikkmedilmelidir. Bu halde faile verilecek ceza, dortte birinden dortte iiciine kadar
artirilir.

4. Kopya Cekme, Araciik Etme, Kopya Cektirilmesine imkén Saglama, Baskas1 Yerine Smava Girme veya Baskasim
Kendisi Yerine Sinava Girmesini Saglama Sucu

‘Kopya cekme, aracilik etme, kopya cektirilmesine imkan saglama, baskasi yerine sinava girme veya baskasini kendisi yerine
siava girmesini saglama’ sucu, ‘gizli olan bilgileri elde etme veya elinde bulundurma’ sugu gibi tali norm olarak diizenlenmistir.
Yasa’nin 10. maddesinin 3. fikrasinda fiili daha agir cezay: gerektiren baska bir su¢ olusturmadig: takdirde’ denilmistir. Yukarida
izah edildigi gibi fiilin baska bir suc olusturmasi yeterli goriilmemistir. ictima halinde, Yasa’min 10. maddesinin 3. fikrasindan
hiikiim kurulabilmesi icin diger normun bu suga gore daha az cezay1 gerektirmesi sart1 aranmigtir.

Bu fikra icinde yer alan birden fazla se¢imlik hareketin ger¢eklesmesi halinde sugun bir defa iglenmis olacag1 yoniindeki goriise
katiliyoruz. Fail, bagkasi1 yerine sinava girmis ayni zamanda girdigi sinavda kopya ¢ekmigse bu fikra hiikmiine gore bir defa
cezalandirilmalidir. Ancak cezanin belirlenmesi bakimindan alt sinirdan uzaklagilmas: gerektigi ortadadir®.

Kopya suglarinin, gorevi kotiiye kullanma suretiyle islenmesi miimkiindiir. Ancak gorevi kotiiye kullanma sugu yukarida
aciklandig1 gibi tali normdur. Bu nedenle kopya suglarinin gorevi kotiiye kullanma sugu ile ictima iligkisi icerisinde bulunmasi
halinde kopya suglarindan hiikiim kurulmalidir. Burada iki tali norm arasinda ictima s6z konusudur®'. Hem 6zel normun 6nceligi
kurallar1 geregi, hem de daha agir ceza gerektirmesi itibariyla kopya sucundan ceza tayini daha isabetlidir.

Kopya suglariin sahte evrak diizenlemek suretiyle veya resmi belgenin diizenlenmesinde yalan beyanda bulunmak seklinde
islenmesi miimkiindiir. Ornegin bagkasinin yerine sinava giren ve bu sinava girebilmek igin sahte kimlik diizenleyen failin durumu,
resmi belgede sahtecilik eylemine uymaktadir. Ayn1 sekilde sucun, bagkasinin yerine sinava girerken memura yalan beyanda
bulunma® seklinde islenmesi miimkiindiir. Adana BAM 3. Ceza Dairesi, “... samgin hazirladigi sinav cevap kdgidi, sonug
olarak gorevliler tarafindan imzalanmasa bile, sanik tarafindan, salon aday yoklama listesi veya benzer bir evrak imzalanarak bir
belge diizenlenmiy ise, 6114 sayui Kanun’un 10/3-b maddesi, TCK nin 206. maddesinde diizenlenen resmi belgenin diizenlenmesi
strasinda yalan beyanda bulunma sucuna gére, daha agir bir ceza gerektirdigi, bir eylem nedeniyle iki hukuksal sonucun dogdugu
durumlarda, failin agir olan suctan cezalandirilacagi dikkate alinarak, bu durumda, sadece 6114 sayili Kanun’un 10/3-b maddesi
geregince sanik cezalandirilacaktir”® seklinde belirlemede bulunmustur. Kararda bir eylem nedeniyle iki ayri su¢ olustugu
yoniindeki kabul isabetli degildir. Zira burada birden fazla su¢ birbiri ardina islenmektedir. Fiil tekligi s6z konusu olmadigindan,
gercek ictima uygulanmalidir. Zira ortada tek bir fiil bulunmamaktadir. Belgenin sahte olarak diizenlenmesi ve kullanilmas: farkli
zamanlarda icra edilmekte, bagkas1 yerine sinava girilmesi fiili, diger su¢ tamamlandiktan sonra islenmektedir. Bagkasi tarafindan
hazirlanan sahte belgenin bu 6zelligini bilerek kullanilmas1 halinde de hem sahte belgenin kullanilmasi hem de kopya sug¢larindan
gercek ictima uygulamak suretiyle ayri ayri ceza tayin edilmesi gerektigi goriisiindeyiz. Memura yalan beyanda bulunma sucu ile
kopya sugu arasindaki iliski de ayn1 sekildedir.

Ote yandan, TCK’nin belgede sahtecilik suglarina iliskin 6zel ictima kurali bulunmaktadir. TCK’nin 212. maddesinde “Sahte
resmi veya ozel belgenin bir bagka sucun iglenmesi sirasinda kullanilmasi halinde, hem sahtecilik hem de ilgili suctan dolayt ayr
ayri cezaya hiikmolunur” denilmigtir. Yani yasa koyucu bu halde gercek ictima kuralin1 benimsemistir. Yargitay CGK aksi yonde
karar®* vermisse de yiiksek mahkemenin goriisiinii isabetli bulmamaktayiz. Zira olayda fiil tekligi bulunmamaktadur.

80 Akbulut (n 14 ) 268.

81 Karatag (n 17) 95.

82 Yargitay kararinda “resmi belgenin diizenlenmesinde yalan beyanda bulunma sugunun olugabilmesi i¢in, kiginin (samigin) agiklamalar iizerine bir resmi belgenin diizenlenmesi ve
olusturulan resmi belgenin, bu beyanin dogrulugunu ispat edici bir giice sahip olmasi gereklidir. Beyani alan memur bu beyanmin dogrulugunu arastirip tahkik etmek ve daha sonra
edindigi kanaata gore resmi belgeyi diizenlemek durumunda ise, bir bagka ifade ile resmi belge sadece kisinin (samgin) beyanina gore degil de memur tarafindan yapilacak inceleme
sonucuna gore meydana getirilmekte ise bu maddede tanimlanan sug¢ olusmayacaktir” denilmistir. Yargitay 11. Ceza Dairesi’nin, 19.10.2016 T., 2015/4536 E., 2016/7091 K. Sayil1 ilam1.
83 Adana Bélge Adliye Mahkemesi 3.Ceza Dairesi, 16.092021 T., 2021/656 E., 2021/1350 K. Sayili ilami. Anilan kararda; Yargitay 19. Ceza Dairesi’nin 02/02/2017 tarih ve 2016/7716;
2017/738 E.K. sayili karari, ayn1 Dairenin, 12/05/2016 tarih ve 2015/34112; 2016/17884 E.K. sayil1 karari, ayn1 Dairenin, 28/04/2016 tarih ve 2015/13882; 2016/16769 E.K. sayili
karari, Yargitay 11. Ceza Dairesi’nin 19/10/2016 tarih ve 2015/4536; 2016/7091 E.K. sayili karari, ayn1 dairenin, 21/05/2015 tarih ve 2014/15271; 2016/507 E.K. sayili karar1, ayni
dairenin, 16/09/2019 tarih ve 2017/11092; 2019/6272 E.K. sayili karari, ayn1 Dairenin, 09/09/2019 tarih ve 2017/10352; 2019/6026 E.K. sayili karari, aynm1 Dairenin, 02/05/2019 tarih
ve 2017/2181; 2019/4283 E.K. sayil1 karari, ayn1 Dairenin, 21/02/2019 tarih ve 2017/2473; 2019/1792 E.K. sayil1 karar1, ayn1 Dairenin, 28/03/2019 tarih ve 2018/5091; 2019/3243 E.K.
sayili karari, ayni Dairenin, 19/09/2019 tarih ve 2017/3943; 2019/6476 E.K. sayili kararlarina atif yapilmustir. Igtihatlarin dzeti niteliginde bir karardir.

84 Yargitay TCK’nin 212. maddesinin 6zel kanunlarda diizenlenen suglar agisindan uygulanamayacagi goriisiindedir. “5237 sayili TCY nin 212. maddesindeki; “Sahte resmi veya ozel
belgenin bir bagka sugun iglenmesi sirasinda kullanilmast halinde, hem sahtecilik hem de ilgili suctan dolayt ayri ayri cezaya hiikmolunur” seklindeki diizenlemenin, TCY nin genel
hiikiimleri arasinda yer almamast nedeniyle, TCY'min 5. maddesindeki, “yasanin genel hiikiimleri arasinda yer alan diizenlemelerin ozel yasalar agisindan da uygulanacagi” kurali
kapsanunda 6zel yasalar agisindan da uygulama olanagi bulunmamaktadir. 5237 sayily TCY’min 212. maddesi yalnizca TCY iginde diizenlenen suglara iliskin olarak uygulanabilecek bir
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Yargitay bir bagka kararinda; baskasinin, kendisi yerine sinava girmesini saglayan adaya yalnizca ‘resmi belgede sahtecilik’
sucundan ceza verilmesi gerektigini hiikiim altina almistir. Kararda . . . saniga ait, 2012 KPSS cevap kagidindaki fotograf ile 2012
KPSS ortadgretim-on lisans basvuru kayit bilgilerindeki fotograf ayni kigiye ait olmakla birlikte, s6z konusu fotograflarin, 2010
KPSS ortadgretim-on lisans bagvuru kayit bilgilerindeki fotografa benzememesi karsisinda; sahte olarak diizenlenen “bagsvuru kayt
belgesi” ile kimligi belirlenemeyen birinin kendisi yerine sinava girmesini saglayan ve bu kisi tarafindan doldurulan su¢ konusu
"sinav cevap kagidi" ile 1872206 adayn katildigr sitnavda 92,66517 puan alarak, basart siralamasinda 519. sirada yer alan sanigin
eyleminin, 5237 sayili TCK’nin 204/1, 43. maddeleri kapsanunda "zincirleme sekilde iglenmis resmi belgede sahtecilik" sucunu
olusturacagr; 6114 sayili Olgcme, Secme ve Yerlestirme Merkezi Baskanhiginin Teskilat ve Gorevleri Hakkinda Kanun’un 10/3-b.
maddesinde diizenlenen ceza hiikmiiniin, ancak eylemin daha agir cezayr gerektiren baskaca bir sucu olusturmamast halinde
uygulanabilecegi gozetilmeden, eylemin iki ayri sucu olusturdugunun kabulii ile iki ayri hiikiim kurulmast yasaya aykirt”®
bulunmustur. Yukarida izah edildigi gibi olayda fiil tekligi s6z konusu olmadigindan karar isabetsizdir. Zira sahte sinav girig
belgesinin diizenlenmesi ve bir bagka kisinin, adayin yerine sinava girmesi ayr1 ayr1 miitalaa edilmelidir. Yerel mahkeme, hukuka
uygun olarak her iki su¢tan da mahk{imiyet hiikmii kurdugu halde, Yargitay karar1 bozmugtur. A¢ikladigimiz gerekge ile Yargitay’in
goriisline katilma olanagi bulunmamaktadir.

Kopya su¢larinin, kamu gorevlisi tarafindan riigvet almasi karsiliginda islenmesi miimkiindiir. Bu hususta yukaridaki agiklamalar
gecerlidir ve gergek ictima uygulanmalidir. Yine bir orgiitiin faaliyeti cergevesinde kopya suclarinin islenmesi halinde; gercek ictima
uygulanmalidir. Yukaridaki agiklamalar bu su¢ bakimindan da gecerlidir.

Kopya cekme seklindeki tipik eylemin sinav boyunca islenmesi yahut tek bir soru i¢in kopya ¢ekilmesi arasinda bize gore bir
fark bulunmamaktadir. Sinav boyunca birden fazla kez kopya ¢eken adayin eylemi tek bir kopya cekme sucunu olusturur. Burada
zincirleme suctan bahsetmek pek miimkiin degildir. Birden fazla sinavda, benzer yontemlerle kopya ¢cekme sugunda, her fiilin
ayri ayri kast barindirdig1 ortadadir. Dolayisiyla eylemin, farkli zamanlarda, tek bir sug isleme iradesi kapsaminda degerlendirile-
meyecegini diisiinmekteyiz. Bu nedenle sayilan hallerde zincirleme sug¢ hiikiimlerine bagvurma ihtimali bulunmamaktadir. Failin
birden fazla sinavda kopya cekmesi halinde her sinavin ayr1 degerlendirilmesi gerekmektedir. Sinav boyunca kopya c¢eken aday
bakimindan ise hukuki fiil tekligi s6z konusudur. Ayn1 aciklamalar bir bagkasinin yerine sinava girme ve bagkasini kendi yerine
sinava sokma suglar1 acisindan da gecerlidir. Ancak birden fazla oturumun yapildig: sinavlarda adayin oturumlarda kopya ¢cekmesi
halinde zincirleme su¢ hiikiimlerinin uygulanmasi giindeme gelebilecektir.

Samigin, Motorlu Tasit Siiriicii Adayr Sinavi’nda arkadasi yerine sinava girdigi olayda Yargitay, 6114 sayili Kanun’un 10.
maddesinin 3. fikrasinin b bendi geregince sanigin mahk{imiyetine karar verilmesini isabetsiz gerekge ile bozmustur. “Yerel
Mahkemece, sanigin eyleminin sug¢ olusturup olusturmadigimin tespiti amaciyla; olay aninda olusturulan tutanaklarin altinda
imzast olan sinav gérevlileri ve kolluk memurlarinin tanik olarak dinlenmesiyle; sanigin doldurmusg oldugu sinav giris belgesinin
hukuki anlamda sonu¢ dogurmaya elverigli bir sekilde teslim etmesinden sonra mi yoksa heniiz sitnav baslamadan veya devam
ederken yapilan kontrollerde mi durumun anlasildiginin ortaya ¢ikartilmast suretiyle sanigin hukuki durumunun TCK nin 204/1.
maddesinde yazili resmi belgede sahtecilik veya 206. maddesinde yazili resmi belgenin diizenlenmesinde yalan beyan sucunu
olusturacagi hususunda tayin ve takdiri gerekirken; somut uyusmazlikta, smavt diizenleyen kurumun OSYM olmamast nedeniyle
uygulanma imkdnt bulunmayan 6114 sayi Kanun’un 10/3-b maddesi geregi mahkiimiyetine karar verilmesi...”% seklinde hiikiim
kurulmustur. Yiiksek Mahkeme, isabetsiz gerekceyle, 6114 sayili Kanun’un yalmzca OSYM tarafindan yapilan smavlara uygu-
lanacagina karar vermistir. Mezkiir Kanun OSYM’nin yam sira MEB tarafindan yapilan sinavlarda da uygulanir. Karara konu
sinav MEB tarafindan yapilmaktadir. Ote yandan bagkasi yerine smava giren failin, sinav sirasinda yakalanmastyla, smavdan
sonra yakalanmasi arasinda fark bulunmamaktadir. ‘Resmi belgede sahtecilik’ ve ‘resmi belgenin diizenlenmesinde yalan beyan’
suclari, ‘bagkasi yerine sinava girme’ sucunun oncesinde iglenmektedir ve gercek ictima uygulanmalidir. Karardaki iiciincii isa-
betsizlik ‘hukuki anlamda sonu¢ dogurmaya elverisli bir sekilde teslim etmesi’ seklinde bir kosul aranmasidir. Sug neticeli bir sug
olmadigindan bdyle bir sonu¢ aranmasi dogru olmamustir.

‘Kopya ¢ekilmesine imkdn saglama ve araculik etme’ sucunda ise zincirleme sug¢ hiikiimleri uygulanabilir. Sinavda gozetmen
olarak bulunan kamu gorevlisinin, birden fazla adaya tek fiille kopya vermesi hali buna 6rnek olarak verilebilir. Zira bir sug isleme
kararinin icrast kapsaminda, sugun birden fazla kez islenmesi durumunda zincirleme sug ortaya ¢ikar. Bu durumda TCK’nin
43. maddesinin 1. fikras1 geregince bir cezaya hiikkmedilmelidir. Birden fazla 6grenciye tek bir fiille ayn1 anda kopya verildigi
durumlarda TCK’nin 43. maddesinin 2. fikrasi glindeme gelecektir. Zira anilan fikrada “Ayn: sucun birden fazla kisiye karst tek
bir fiille islenmesi durumunda da, birinci fikra hiikmii uygulanir” denilmistir. TCK’nin 43. maddesinin 2. fikrasinda, 1. fikraya

kuraldir. Ozel yasalarda diizenlenen suglarn iglenmesi sirasinda sahte evrak diizenlenmis olmast halinde failin ayrica bu sugtan da cezalandirilabilmesi icin o yasada 6zel bir diizenleme
yapilmis olmast zorunlu olup aksinin kabulii ceza kanunlarinda kiyasin uygulanmasi anlamina gelecektir”. Yargitay Ceza Genel Kurulu'nun 2010/7-38 E., 2010/79 K. Sayil1 ilami.

85 Yargitay 11. Ceza Dairesi’nin, 25.02.2020 T., 2017/13281 E., 2020/1710 K. Sayili ilamu. Yiiksek mahkeme isabetsiz olarak ayni yonde karar vermektedir. “2010 yili Ogrenci Se¢me
ve Yerlegtirme Smavina kendi yerine baska bir sahst sokarak aldigi kazandi belgesiyle Dicle Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Isletme boliimiine kaydini yaptiran samgin
eylemi 5237 sayili TCK’mun 204/1. maddesine uydugu halde, sug vasfinda yamilgiya diisiilerek 6114 sayili Kanun’un 10/3-b maddesi ile uygulama yapilmas. .. ” Yargitay 19. Ceza
Dairesi’nin, 02.02.2017 T. 2016/7716 E., 2017/738 K. Sayil1 ilami.

86 Yargitay 19. Ceza Dairesi’nin, 25.02.2020 T., 2020/798 E., 2020/2009 K. Sayili flam.
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atif yapilmistir. Her iki halde de faile verilecek ceza, dortte birden dortte iice kadar artirilir. Ancak gorevlinin bir adaya kopya
vermesi, bir siire sonra bagka bir adaya yardimc1 olmas1 durumunda, her fiilin yeni bir kast barindirdig: diisiiniilerek, zincirleme
su¢ hiikiimleri uygulanmamalidur.

5. Smav Sonuclarim Degistirme Sucu

‘Sinav Sonuglarini Degistirme’ sugu tali norm olarak diizenlenmigtir ve fiilin daha agir ceza gerektiren bagka bir su¢ olusturma-
masi sart1 aranmugtir. Sarta bagl bir tali diizenleme oldugu goriilmektedir. Eylemin bagka bir su¢ olusturmasi yeterli degildir. Bu
hiikmiin uygulanabilmesi i¢cin ayn1 zamanda diger normun buna gore daha az cezay1 gerektirmesi sart1 aranmustir.

‘Stnav Sonuclarmi Degistirme’ sugunun ictima iligkisi icerisinde bulunabilecegi suc tipi gérevin kotiiye kullanilmasini diizenleyen
TCK’nin 257. maddesidir. Bu durumda 257. maddesinde agikca “Kanunda ayrica sug olarak tamimlanan haller disinda. . . ” ifade-
sine yer verdiginden uygulanmayacaktir. Bu hususta yukarida yapilan a¢iklamalar, burada da gecerlidir.

Sonuglar1 degistirme eyleminin bilisim sistemi aracilifiyla islenmesi olasidir. TCK’nin 244. maddesinin 2. fikrasinda “Bir
bilisim sistemindeki verileri bozan, yok eden, degistiren veya erisilmez kilan, sisteme veri yerlestiren, var olan verileri baska
bir yere gonderen kisi, alti aydan ii¢ yila kadar hapis cezast ile cezalandirilir” denilmigtir. 3. fikrada ise “... bir kamu kurum
veya kurulusuna ait bilisim sistemi tizerinde iglenmesi halinde, verilecek ceza yart oraminda artirilir” denilerek, sucun nitelikli
haline yer verilmistir. Dikkat edilecek olursa hareket, 3. fikrada belirtilen nitelikli hale uygundur. Ancak bu halde dahi 6114 say1l1
Kanun’un 4. fikrasi daha fazla ceza gerektirmektedir. Zira anilan hiikiimde ii¢ y1ldan sekiz yila kadar hapis cezas1 dngoriilmiistiir.
Bu mukayese, herhangi bir ¢ikar saglanmadan, sirf verileri degistirme durumunda gecerlidir.

Bir bagka ihtimal TCK’nin 244. maddesinin 4. fikrasinda diizenlenen; ‘bilisim sistemi araciligiyla haksiz ¢tkar saglama’ sugudur.
Anilan hiikiimde “Yukaridaki fikralarda tanimlanan fiillerin islenmesi suretiyle kisinin kendisinin veya baskasinin yararima haksiz
bir ¢ikar saglamaswmin bagka bir su¢ olusturmamasi halinde, iki yldan alti yila kadar hapis ve besbin giine kadar adli para
cezasina hitkmolunur” denilmistir.

Goriildiigli gibi yasanin 244. maddesinin 4. fikrasi tili norm olarak diizenlenmistir. Bu sebeple 6114 sayili Yasa’min 10.
maddesinin 4. fikrasindan hiikiim kurulmalidur.

Sugun orgiit faaliyeti ¢ercevesinde islenmesi halinde ve riigvet sugu ile iliskisi acisindan yukarida agikladigimiz sekilde, her
iki su¢ yoniinden ayr1 ayr1 ceza tayin edilmelidir. Sugun, ayn1 sug isleme iradesi kapsaminda birden fazla kez iglenmesi halinde
zincirleme sug hiikiimleri uygulanir.

VI. Yaptirim

A. Ceza

Olg¢me, secme ve degerlendirme sinavlarina iligkin suglar ve cezalar, 6114 say1li Kanun’un 10. maddesinde diizenlenmistir. Bu
Kanun’a gore ‘gizli olan bilgileri, hukuka aykiri olarak elde etme veya elinde bulundurma’ sugunun cezasi bir yildan dort yila kadar
hapis cezasidir. ‘Gizli bilgileri ifsa etme’ sugu agisindan, iki yildan beg yila kadar hapis cezasi verilecegi hiikiim altina alinmigtir.
‘Gizli bilgileri ifsa’ sugunda faile ayrica beg bin giine kadar adli para cezasi verilmesi 6ngoriilmiistiir. Dikkat edilecek olursa burada
hapis cezas1 veya para cezasi arasinda bir tercih s6z konusu degildir. Hapis cezasina ek olarak adli para cezasi tayin edilmelidir. Bu
hususta ceza yargicina bir takdir hakki taminmamustir. Ote yandan adli para cezasinin yalmzca gizli bilgileri ifsa sugu bakimindan
tayin edildigini belirtmek isteriz. Yasa koyucu 6114 sayili Kanun’un 10. maddesinin 2. fikrasinda iki ayr1 sugu diizenlemistir. Bu
suc¢lardan ‘gizli bilgileri elde etme ve elinde bulundurma’ sugu agisindan herhangi bir para cezasi 6ngoriilmemistir.

Yasanin 10. maddesinin 3. fikrasina gore; ‘ses veya goriintii nakleden cihaz kullanmak suretiyle kopya ¢ceken veya bu suretle
kopya cekilmesine aracilik eden’, ‘baska bir adayin yerine sinava giren veya kendi yerine bir bagkasinin sinava girmesine katki
saglayan’, ‘bireysel veya toplu olarak kopya ¢eken veya kopya cektirilmesine imkdn saglayan’ Kisilere bir yildan dort yila kadar
hapis verilecegi yazilmistir. Kanun koyucu, kopya suglart agisindan adli para cezasi belirlememistir. Merkezi sinavlarda kopya
ceken ile sinava giren adaya aracilik eden kigiler bakimindan ayrim yapilmamus, her iki fiil bakimindan da ayn1 ceza 6ngoriilmiistiir.
Haksizlik igeriklerinin farkli olmasi nedeniyle, kopya cekme sucunu isleyene, aracilik eden karsisinda daha fazla ceza tayin edilmesi
gerektigi goriisiindeyiz.

Yasanin 10. maddesinin 4. fikras1 ‘sinav sonuglarini degistirme’ sucunu diizenlemektedir. Bu su¢un yaptirim; ii¢ yildan sekiz
yila kadar hapis cezasidir. Bu su¢ icin adli para cezasi ongoriilmemistir. Nitelikli hal baghg: altinda ifade edildigi gibi 6114
sayilt Kanun’un 10. maddesinde yazili suglarin orgiit faaliyeti ¢ercevesinde islenmesi durumunda, aynt maddenin 6. fikrasindaki
belirleme nedeniyle, tayin edilecek cezalar yar1 oraninda artirilacaktir.
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B. Giivenlik Tedbirleri

Giivenlik tedbirleri toplum hayatinda tehlike olusturan sugun iglenmesinden sonra hiikkmedilen yaptirimlar olarak tanimlan-
mustir®”. Tedbirler kanunda diizenlenmis olmahdir. Giivenlik tedbirine ancak mahkemece karar verilebilir®®. Hukukumuzda fail
olamayacag1 kabul edilen tiizel kisiler hakkinda giivenlik tedbirlerine hiikkmedilebilmektedir. Ote yandan kusur yetenegi olmayan-
lara ceza verilememektedir. Ancak bunlara giivenlik tedbirlerinin uygulanmasi miimkiindiir®®.

6114 sayil1 Kanun’da ilave bir giivenlik tedbirinden bahsedilmemistir. Bu nedenle kosullar1 varsa kusur baglaminda giivenlik
tedbirlerine miiracaat edilebilir. Zira kusuru kaldiran hallerin varlig1 halinde faile ceza verilemeyecekse de giivenlik tedbirlerinin
uygulanmast miimkiindiir.

Yasanin 10. maddesinin 6. fikrasinda, s6z konusu suclarin ‘bir tiizel kisinin faaliyeti cercevesinde islenmesi’ durumunu diizen-
lemigtir. Sugun bir tiizel kisi yararina islenmesi halinde TCK’nin 60. maddesinde yer alan giivenlik tedbirleri uygulanir. TCK’nin
60. maddesine gore giivenlik tedbiri; iznin iptali ve/veya miisaderedir. Ancak mezkiir kanunda TCK’nin genel hiikmii bir kez daha
tekrar edilmisgtir.

VII. Sorusturma ve Kovusturma

Yasanin hiikiim altina aldig1 siav suglar sikdyete bagl degildir. Dolayisiyla re’sen takip edilen suglardandir. Uzlagma ve 6n
o0demeye de tabi degildir. Bu suglar nedeniyle agilan kamu davasina sugtan zarar goren kurumlarin katilmas1 miimkiindiir. Yargitay
OSYM Bagkanlig1’nin suctan zarar gorme ihtimali bulunmamasi nedeniyle davaya katilamayacag: goriisiindedir.

Gorevli mahkeme, CMK nin 3. maddesi ve Adli Yarg: Ilk Derece Mahkemeleri ile Bolge Adliye Mahkemelerinin Kurulus,
Gorev ve Yetkileri Hakkinda Kanun’un 11. maddesi kapsaminda, asliye ceza mahkemeleridir.

Yetkili mahkeme ise CMK’nin 12. maddesi geregince sucgun islendigi yer mahkemesidir. Sugun islendigi yerin tespitinde
TCK’nin 8. maddesinin dikkate alinmas1 gerektigini ifade eden goriise’! katiliyoruz. Zira CMK sucun iglendigi yerin tespiti 6lcegi
olarak, hareket ve netice bakimindan herhangi bir belirleme yapmamustir. Buna gore; sug hareket ve neticenin kismen gerceklestigi
yerde iglenmis sayilir. Belli bir neticenin gerceklesmesinin aranmadigi, sirf hareket suglarinda hareketin tamaminin (boliinebilir
oldugu hallerde bir kisminin) gergeklestigi yer, sucun islendigi yerdir. Bu belirlemeyi iilkesellik bakimindan gecerli kabul eden ve
CMK’nin yetki kurallar1 agisindan isabetsiz bulan yazarlar da bulunmaktadir®?.

Sugun islendigi yer ve yetkili mahkemenin tayini acisindan CMK’nin 12. maddesi amirdir. Eylemin tegebbiis agsamasinda kaldig1
hallerde ayni maddenin 2. fikrasi geregince son icra hareketinin yapildig: yer, kesintisiz suglarda kesintinin gerceklestigi yer ve
zincirleme suclarda son sugun islendigi yer mahkemesinin yetkili olacag: belirtilmistir. 3. fikrada iilkede yayimlanan bir basili
eserle sugun iglenmesi hali diizenlenmistir. Bu halde, eserin yayim merkezi ile ayn1 eserin birden ¢ok yerde basilmasi durumunda
eserin yayim merkezi disindaki eserin basildigi yer mahkemesi yetkili olacaktir. 5. fikranin yollamasiyla, gorsel veya isitsel
yayinlarda da ti¢iincii fikra hiikiimleri uygulanacaktir. Bilisim sistemlerinin ara¢ olarak kullanilmasi suretiyle islenen suglarda
magdurun yerlesim yeri mahkemelerinin de yetkili olacagi 6. fikrada hiikiim altina alinmistir.

Ornegin Istanbul’da bulunan bilisim sistemleri vasitasiyla OSYM nin veri tabanina eriserek sinav sonuclarinin degistirilmesi
halinde, hareket ve neticenin kismen gergeklestigi yer ifadesinden hareketle Istanbul ve Ankara mahkemelerinin yetkili oldugu
sonucuna varilabilir. Ayn1 sekilde izmir’de bulunan adayin, Ankara’da yapilacak sinava, sinav evraklarini géndererek bir bagkasinin
girmesini saglamast halinde Izmir ve Ankara mahkemelerinin yetkili oldugu 6ne siiriilebilir. Ancak Istanbul’da bir araya gelerek,
Ankara’da yapilacak sinavda kopya ¢ekmek icin Ankara’ya gelen ve burada yapilan sinavda kopya cekerken yakalanan failler
acisindan Ankara mahkemelerinin yetkili oldugu kanaatindeyiz. Zira Istanbul’da bir araya gelme eylemini ilk icra hareketi degil,
hazirlik hareketi olarak gormekteyiz.

6114 Sayil1 Kanun kapsaminda sinavlarda soru hazirlama siirecinden itibaren gorev alan kisiler kamu gorevlisi sayilmaktadir.
Kanun’un 10. maddesinin 8. fikrasina gore, “kamu gérevlisi sayilan kisiler hakkinda, gorevleriyle baglantili olarak isledikleri
iddia edilen suglardan dolayi, 2/12/1999 tarihli ve 4483 sayili Memurlar ve Diger Kamu Gérevlilerinin Yargilanmasi Hakkinda

87 Koca ve Uziilmez (n 14) 44.

88 Artuk, M.E. (2008). Giivenlik tedbirleri. Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi, 12(1), 461-492, 474; Vedat Dilberoglu, A. (2016). Cezalar ve giivenlik
tedbirlerinin amact ve niteligi. Ankara Universitesi Hukuk Fakiiltesi Dergisi, 65(4), 1517-1544, 1520.

89 Ozbek, Dogan, Bacaksiz (n 77) 626.

% Yargitay 11. Ceza Dairesi’nin, 19.10.2016 T., 2015/4536 E., 2016/7091 K. Sayil1 ilami.

91 Centel, N. ve Zafer, H. (2017). Ceza muhakemesi hukuku. Istanbul: Beta Yayincilik, 519.

92 “TCK m.8 kapsaminda sugun ne zaman Tiirkiye'de ne zaman yurt disinda islenmis sayilacagi hususunu belirlemektedir. Tiirkiye'de islenmis bir suga iliskin sucun islendigi yerin
belirlenmesinde bir fonksiyonunun bulundugunu soylemek miimkiin olmayacaktir. Doktrinde bazi yazarlar ise hareket ve neticenin Tiirkiye'nin farkli yerlerinde meydana gelmesi
durumunda hareketin esas alinmast gerektigini, failin sucu hareketi gerceklestirdigi yerde islemis sayllacagin savunmaktadirlar. Bu yazarlar aksi kabuliin tek mahkemeye yetki vermek
sistemine aykirilik olacagini belirtmektedirler. Doktrinde bazi yazarlar ise neticenin gerceklestigi yerin yetkiyi belirlemede en uygun olacagint ileri siirmektedirler. Yargitay da sugun
islendigi yere iliskin olarak neticenin gergeklegstigi yer goriisiine katilmaktadir” . Aydin, M. (2013). Ceza muhakemesinde yetki ve gorev meselesinde bazi sorunlara iligkin degerlendirmeler.
Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi, 3(1), 29-60, 45.
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Kanun hiikiimlerine gore, sorusturma izni karari vermeye OSYM Yonetim Kurulu; Yonetim Kurulu Baskan ve iiyeleri hakkinda ise
Yiiksekogretim Genel Kurulu yetkilidir”. Burada bahsedilen sorusturma izni, dava sart1 olan izindir.

Sonug

Merkezi sinavlar milyonlarca aday1 ve ailelerini ilgilendiren son derece onemli idari iglemlerdir. Sinavlarin, degerlendirme
stireclerinin ve nihayetinde yerlestirme islemlerinin giivenlik igerisinde yapilmasi zorunlulugu bulunmaktadir. Sinavlarin sadece
giivenlik icerisinde yapilmasi yeterli degildir. Ayn1 zamanda bu giivenligin goriiniir olmas1 gerekir. Aksi halde merkezi sinavlar
acisindan belirlenen giivenilirlik, gizlilik, tarafsizlik, bilimsellik ilkeleri saibeli hale gelir. Hemen her sinavdan sonra kamuoyunda
yaganan tartismalar bu tespitimizi desteklemektedir. Merkezi sinavlarin énemli sonuglarindan birisi de sinavlar sonucunda kamu
gorevine yerlesme imkaninin varligidir. Bu durum, kamu giivenligi acisindan 6nemli riskler barindirmaktadir.

6114 Sayili Olgme, Se¢me ve Yerlestirme Merkezi Hizmetleri Hakkinda Kanun’un ceza hiikiimlerinin diizenlendigi 10. mad-
desinin hangi sinavlarda uygulanacaginin tespit edilmesi gerekmektedir. Caligsmada tartisngimiz sekliyle; 6114 sayili Kanun’un
ceza hiikiimleri, OSYM ve Milli Egitim Bakanlig1 tarafindan yapilan sinavlarda uygulanabilecektir. Diger kamu kurum ve kuru-
luslarinin yapacagi sinavlar bakimindan 6114 sayili Kanun’un ceza hiikiimlerinin uygulanamayacagi kanaatindeyiz. Zira yasanin
6. maddesinin 13. fikrasinda; bu fikradaki hiikiimlerin kamu kurum ve kuruluslar ile 6zel hukuk tiizel kisilerinin talepleri {iz-
erine yapilan sinavlar hakkinda da uygulanacagi yazilmistir. Fakat yasanin, ceza hiikiimlerinin diizenlendigi 10. maddesinde bu
kanunun ceza hiikiimlerinin, diger kamu kurum ve kuruluslari tarafindan OSYM’ye yaptiracag: sinavlar hakkinda uygulanacagi
yazilmamustir. Bu nedenle diger kamu kurum ve kuruluglarinin (ister kendisi sinav yapsin, isterse OSYM Bagkanligi’na yaptirsin)
yapacagi sinavlarda bu kanun hiikiimleri uygulanamayacaktir. Bu hususa agiklik getirilmesi gerektigini diisiiniiyoruz. Mevcut
haliyle diger kamu kuruluslarinin yapacag: sinavlarda ortaya ¢ikacak suistimallerin cezasiz kalmasi ihtimali s6z konusudur.

Sinavlarin; firsat egitligi, egitim ve 6grenim hakki, meslek se¢me hakki ve kisiligini gelistirme hakki gibi bir takim temel haklarla
ilgisi bulunmaktadir. Gizli olan bilgileri elde etme veya elinde bulundurma sugu ile gizli olan bilgileri ifsa etme suclar1 agisindan
korunan hukuki deger, kamu idaresinin giivenilirligidir. Kopya ¢cekme, aracilik etme, kopya cektirilmesine imkan saglama, bagkasi
yerine sinava girme veya baskasini kendisi yerine sinava girmesini saglama sugu ve sinav sonuglarint degistirme suglar1 acisindan;
kamu idaresinin giivenilirliginin yani sira adaylar yoniinden firsat esitligi ve kisilerin maddi ve manevi varligim gelistirme haklari
zedelenebilir. Kanun koyucunun sinav suglari ihdas etmesinin nedeni budur.

6114 sayil1 Yasa’da yer alan suclarin faili herkes olabilir. Ancak gizli olan bilgileri ifsa etme sug¢ agisindan bir eksiklige dikkat
cekmek isteriz. Bizce ifsa sug¢ agisindan, faile gore ikili bir ayrima gitmek gerekmektedir. Gizli bilgileri elinde bulundurma hak
ve yetkisine sahip birisinin bu sugu iglemesi ile bagka birisinin bu sucu iglemesi farkli degerlendirilmelidir. Gizli bilgileri hukuka
uygun olarak elinde bulunduran failin, bunlar1 ifsa etmesi agisindan daha fazla ceza tayin edilmelidir.

Ote yandan teknik araclar kullanmak suretiyle kopya cekme eylemi nitelikli bir hal olarak diizenlenebilecekken, bu husus, kopya
¢cekme sucunun se¢imlik hareketi olarak yer almigtir. Bu diizenleme de hakkaniyete uygun degildir. Zira kopya cekmek iizere
organize olmak ve bunun i¢in teknik araclar kullanmakla, sadece yanindakinin kg1dina bakmak ayni sekilde cezalandirilmaktadir.
Bu degerlendirmenin yasa koyucu tarafindan dikkate alinmasi gerekmektedir.

6114 Sayili Kanun’un 10. maddesinin 6. fikrasinda; bu suglarin, orgiit faaliyeti ¢ercevesinde iglenmesi, nitelikli hal olarak
belirlenmistir. Bu nitelikli halin toplu olarak kopya ¢ekilmesi seklinde diizenlenmesi gerekirdi. Zira toplu olarak sug islemek farkli,
daha evvel kurulmus bir 6rgiit cercevesinde sug islemek farkli manalara gelmektedir. Orgiitten bahsedebilmesi icin; daha evvel
kurulmus ve sayica belirsiz sug iglemek i¢in bir araya gelmis en az li¢ kisinin varlig1 gerekmektedir. Bu haliyle, sadece bir sinavda
kopya ¢ekmek iizere bir araya gelen kisiler agisindan bu madde hiikmiiniin uygulanmas: miimkiin degildir. Toplu olarak kopya
cekme eyleminin nitelikli hal olarak diizenlenmesi daha isabetli olurdu.

Sinav suglarinin ¢ogu, tali norm olarak diizenlenmisgtir ve fiilin daha agir ceza gerektiren bagka bir su¢ olusturmamasi sarti
aranmugtir. Burada sarta bagh tali bir diizenleme s6z konusudur. Bu durumun, bazi yargi kararlarinda tereddiit olusturdugu
goriilmektedir.

Calismada etraflica aktarildigi iizere, fiil tekligi bulunmayan durumlarda gercek ictima kurallar1 devreye girer. Mesela sahte
sinav giris belgesi ile bagkasinin yerine sinava girilmesi durumunda iki ayr1 su¢ olugmaktadir. Yargitay’in bu kurala aykir1 goriis-
leri bulunmaktadir. Bagkasi yerine sinava giren failin sinav sirasinda yakalanmasiyla, sinavdan sonra yakalanmasi arasinda fark
bulunmamaktadir. Resmi belgede sahtecilik ve resmi belgenin diizenlenmesinde yalan beyan suglari ile bagkasi yerine sinava girme
suglar1 arasinda goriiniiste ictima kurali uygulanmasi gerekirken, yiiksek mahkemenin buna aykir1 kararlar verdigi goriilmektedir.
Yargitay kararlar1 bu konuda isabetli degildir. Sinav suclari, soyut tehlike suclaridir. Soyut tehlike suglari, kanunda aranan hareketin
yapilmasiyla tamamlanir. Kanun koyucu, ortaya c¢ikan tehlikeliligi cezalandirmak istemistir. Sug neticeli bir su¢ olmadig1 halde
Yargitay, baz1 kararlarinda ‘hukuki anlamda sonu¢ dogurmaya elverisli bir sekilde teslim etmesi’ seklinde bir kosul aramak-
tadir. Bu husus, ihlal ediciligi bulunmayan fiillerin cezalandirilmayabilecegi seklindeki yaklagimin sonucu olabilir. Gergekten;
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hareketin 6nemsizligi, tehlikeye diisiiriilen hukuki degerin azlig1, fiilin sosyal uygunlugu gibi hallerde faile ceza verilmemekte-
dir. Merkezi siavlar gibi kamusal menfaatin yogun oldugu suglarda, kanaatimizce hareketin 6nemsizliginden bahsetme olanagi
bulunmamaktadir.

Yasa’nin 10. maddesinin 9. fikrasinda kabahat niteliginde belirlemeler yapilmistir. Buna gore; gorevlilerin kimlik bilgilerini,
deneme sorularini veya sinavin devam ettigi siire icinde sinavlarda sorulan sorulari aynen veya degistirerek paylagsmak ve ifsa etmek
kabahat olarak tanimlanmistir. Kanuna gore gorevlilerin kimlik bilgileri ve deneme sorulari, zaten gizli bilgilerdendir. Bunlarin
aciklanmasi ifsa sugunu olusturmaktadir. Bu nedenle ayrica kabahat olarak tanimlanmasi uygulamada tereddiit olusturmaktadir.
Aynt fiill nedeniyle hem kabahat, hem su¢ olugmasi isabetli goriinmemektedir. 9. fikrada yazili kabahat sinav sorularinin paylagilmasi
durumunu, sinavlarin devam ettigi siireyle sinirli tutmustur. Sinavdan sonra, sorularin tamaminin ya da bir kisminin yayimlanmasina
iligkin bir belirleme yapilmamigtir. Ayrica sorular1 degistirerek paylagmaktan ne anlagilmas: gerektigi yeterince agik degildir. Bu
hususu da belirlilik ilkesine aykir1 bulmaktay1z.

Caligsmada yer verdigimiz goriisler ve tespitler 1s1§1nda kanunda yer alan baz1 hiikiimlerin revize edilmesi gerektigi goriisiindeyiz.
Kanunda yer alan ve ceza hiikmii iceren maddelere yonelik, akademik elestirilerin dikkate alinmasini umuyoruz.
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TANIM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), acik erisimli, hakemli, Haziran ve
Aralik aylarinda olmak {iizere yilda iki defa yayinlanan bilimsel bir dergidir. Ceza Hukuku ve Kriminoloji Dergisi,
Istanbul Universitesi Hukuk Fakiiltesi Ceza Hukuku ve Kriminoloji Arastirma ve Uygulama Merkezi nin bir yaymmdir.

AMAC VE KAPSAM

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), oncelikle ceza hukuku ve kriminoloji
alanlarina odaklanan, su¢ ve suglulukla iligkili konularda yazilan makalelere acik olan bir dergidir. Ceza Hukuku ve
Kriminoloji Dergisi, yliksek kalitede igerikle bu alanlara katkida bulunan ve bilgi paylagimi saglayan uluslararasi bir
platform sunmay1 amaclar. Dergide, Tiirkce makalelerin yani sira Ingilizce, Almanca, Fransizca, ispanyolca ve italyanca
makalelere de yer verilir. Derginin hedef kitlesini akademisyenler, arastirmacilar, profesyoneller, 6grenciler ve ilgili
mesleki, akademik kurum ve kuruluglar olusturur.

EDITORYAL POLITIKALAR VE HAKEM SURECI
Yayin Politikasi

Dergiye yaymlanmak iizere gonderilen makalelerin icerigi, derginin amag ve kapsami ile uyumlu olmalidir. Dergide,
orijinal arastirma niteligindeki yazilarin yayinlanmasina oncelik verilmektedir.

Genel ilkeler

Ceza Hukuku ve Kriminoloji Dergisi’nde daha 6nce yayinlanmamis ya da yayinlanmak iizere baska bir dergide halen
degerlendirmede olmayan ve her bir yazar tarafindan onaylanan makaleler degerlendirilmek iizere kabul edilir.

On degerlendirmeyi gecen yazilar iThenticate intihal tarama programindan gecirilir. intihal incelemesinden sonra,
uygun makaleler Editor tarafindan orijinaliteleri, metodolojileri, makalede ele alinan konunun onemi ve derginin
kapsamina uygunlugu acisindan degerlendirilir.

Bilimsel toplantilarda sunulan 6zet bildiriler, makalede belirtilmesi kosulu ile kaynak olarak kabul edilir. Gonderilen
makale bicimsel esaslara uygun ise editor, ¢ift tarafli kor hakem degerlendirmesi i¢in gelen yaziy1 yurti¢inden ve/veya
yurtdisindan ii¢ hakeme sunar, ¢eviri yaziyi ise bir hakeme gonderir.

Makale yayinlanmak iizere Ceza Hukuku ve Kriminoloji Dergisi’ne gonderildikten sonra yazarlardan hicbirinin ismi,
tiim yazarlarin yazili izni olmadan yazar listesinden silinemez ve yeni bir isim, yazar olarak eklenemez, yazar sirasi
degistirilemez.

Yayina kabul edilmeyen makale, resim ve fotograflar yazarlara geri gonderilmez. Yayinlanan yazi ve resimlerin tiim
haklar1 Ceza Hukuku ve Kriminoloji Dergisi’ne aittir.

Yazarlarm Sorumlulugu

Makalelerin bilimsel ve etik kurallara uygunlugu yazarlarin sorumlulugundadir. Yazar, makalenin orijinal oldugu, daha
once baska bir yerde yayinlanmadigi ve baska bir yerde, baska bir dilde yayinlanmak iizere degerlendirmede olmadigi
konusunda teminat saglamalidir. Uygulamadaki telif kanunlar ve anlasmalar1 gozetilmelidir. Telife bagli materyaller
(6rnegin tablolar, sekiller veya biiyiik alintilar) gerekli izin ve tesekkiirle kullanilmalidir. Baska yazarlarin, katkida
bulunanlarin ¢alismalar1 ya da yararlanilan kaynaklar uygun bicimde kullanilmali ve referanslarda belirtilmelidir.

Gonderilen makalede tiim yazarlarin akademik ve bilimsel olarak dogrudan katkisi olmalidir. Bu baglamda “yazar”
yayinlanan bir arastirmanin kavramsallastirilmasina ve dizaynina, verilerin elde edilmesine, analizine ya da yorumlan-
masina belirgin katki yapan, yazinin yazilmasi ya da bunun icerik acisindan elestirel bicimde gézden gegirilmesinde
gorev yapan kisi olarak goriiliir. Yazar olabilmenin diger kosulu ise, makaledeki ¢alismay1 planlamak veya icra etmek
ve/veya revize etmektir. Fon saglanmasi, veri toplanmasi ya da arastirma grubunun genel siipervizorliigii tek basina
yazarlik hakki kazandirmaz. Yazar olarak gosterilen tiim kisiler, sayilan tiim olg¢iitleri karsilamali ve yukaridaki ol¢iit-
leri karsilayan her kisi, yazar olarak gosterilmelidir. Yazarlarin isim siralamasi ortak verilen bir karar olmalidir. Tiim
yazarlar, yazar siralamasimi Telif Hakki Anlasmasi Formunda imzali olarak belirtmek zorundadirlar.
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Yazarlik icin yeterli olgiitleri karsilamayan, ancak calismaya katkisi olan tiim kisiler, “tesekkiir/bilgiler” kisminda
siralanmalidir. Bunlara sadece teknik destek saglayan, yazima yardimci olan ya da sadece genel bir destek saglayan,
finansal ve materyal destegi sunan kisiler 6rnek olarak gosterilebilir.

Biitlin yazarlar, arastirmanin sonuglarini ya da bilimsel degerlendirmeyi etkileyebilme potansiyeli olan finansal
iliskiler, ¢ikar catismasi ve c¢ikar rekabetini beyan etmelidirler. Bir yazar kendi yayinlanmis yazisinda belirgin bir hata
ya da yanlislik tespit ederse, bu yanlisliklara iliskin diizeltme ya da geri ¢ekme i¢in editor ile hemen temasa gecme ve
isbirligi yapma sorumlulugunu tasir.

Editor ile Hakem Sorumluluklar1 ve Degerlendirme Siireci

Editor; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden, uyrugundan, dini inancindan,
siyasi ve felsefi diisiincesinden bagimsiz olarak degerlendirir. Ayrica editor, yayma gonderilen makalelerin adil bir
sekilde cift tarafli kor hakem degerlendirmesinden ge¢melerini saglar. Gonderilen makalelere iliskin tiim bilginin,
makale yayinlanana kadar gizli kalacagini garanti eder. Hakemden gelen rapor dogrultusunda yazinin yayinlanmasina,
yazardan rapor cercevesinde diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verir ve yazari durumdan en
kisa siirede haberdar eder. Editor, icerik ve yayiin toplam kalitesinden sorumludur. Ayrica editor, gerektiginde hata
sayfasi yayinlamali ya da diizeltme yapmalidir.

Editor; yazarlar, editorler ve hakemler arasinda catismaya izin vermez. Hakem atama konusunda tam yetkiye sahiptir
ve dergide yayinlanacak makalelerle ilgili nihai karar1 vermekle yiikiimliidiir.

Hakemler; makaleleri, yazarlarin etnik kokeninden, cinsiyetinden, cinsel yoneliminden, uyrugundan, dini inancindan,
siyasi ve felsefi diislincesinden bagimsiz olarak degerlendirirler. Arastirmayla ilgili, yazarlarla ve/veya arastirmanin fi-
nansal destekgileriyle ¢ikar catismalari olmamalidir. Degerlendirmelerinin sonucunda tarafsiz bir yargiya varmalidirlar.
Hakemler, yazarlarin atifta bulunmadigi konuyla ilgili yayinlanmis ¢alismalart tespit etmelidirler. Gonderilmis yazilara
iliskin tiim bilgilerin gizli tutulmasini saglamali ve yazar tarafindan herhangi bir telif hakkinin ihlal edildigini ve intihal
yapildigini fark ederlerse editore raporlamalidirlar. Hakem, makale konusu hakkinda kendini vasifli hissetmiyor ya
da zamaninda geri doniis saglayamayacagini diisiiniiyorsa, editore bu durumu derhal bildirmeli ve editdrden hakem
stirecine kendisini dahil etmemesini istemelidir.

Degerlendirme siirecinde editor, hakemlere gézden gecirme i¢in gonderilen makalelerin, yazarlarin 6zel miilkii
oldugunu ve bunun imtiyazl bir iletisim oldugunu agikca belirtir. Hakemler ve yayin kurulu iiyeleri, baska kisilerle
makaleleri tartisamazlar. Hakemlerin kendileri i¢cin makalelerin kopyalarini ¢ikarmalarina izin verilmez. Ayrica hakem-
ler, editoriin izni olmadan makaleleri baskasina veremezler. Yazarin ve editoriin izni olmadan hakemlerin gbézden
gecirmeleri basilamaz ve aciklanamaz. Hakemlerin kimliginin gizli kalmasina 6zen gosterilmelidir. Baz1 durumlarda
editoriin karariyla, ilgili hakemlerin makaleye ait yorumlar1 ayn1 makaleyi yorumlayan diger hakemlere gonderilerek
hakemlerin bu siirecte aydinlatilmasi saglanabilir.

Telif Hakkinda

Yazarlar dergide yayinlanan ¢alismalarinin telif hakkina sahiptirler ve ¢alismalar1 Creative Commons Atif-GayriTicari
4.0 Uluslararas1 (CC BY-NC 4.0) olarak lisanshidir. CC BY-NC 4.0 lisansi, eserin ticari kullanim disinda her boyut
ve formatta paylasilmasina, kopyalanmasina, ¢ogaltilmasina ve orijinal esere uygun sekilde atifta bulunmak kaydiyla
yeniden diizenleme, doniistiirme ve eserin iizerine insa etme dahil adapte edilmesine izin verir.

Acik Erisim Tlkesi

Dergi acik erisimlidir ve derginin tiim igcerigi okura ya da okurun dahil oldugu kuruma iicretsiz olarak sunulur. Okurlar,
ticari amac haricinde, yayinct ya da yazardan izin almadan dergi makalelerinin tam metnini okuyabilir, indirebilir,
kopyalayabilir, arayabilir ve link saglayabilir. Bu BOAI acik erisim tanimiyla uyumludur.

Derginin acik erisimli makaleleri Creative Commons Atif-GayriTicari 4.0 Uluslararasi (CC BY-NC 4.0) olarak

lisanshdir.




Journal of Penal Law and Criminology -

Ceza Hukuku ve Kriminoloji Dergisi ISTANBUL

. UNIVERSITY
YAZARLARA BILGI / INSTRUCTIONS TO AUTHORS EE—
YAYIN ETiGi
ilke ve Standartlar

Ceza Hukuku ve Kriminoloji Dergisi (Journal of Penal Law and Criminology), yayin etiginde en yiiksek standartlara
baglidir ve Committee on Publication Ethics (COPE), Directory of Open Access Journals (DOAJ), Open Access
Scholarly Publishers Association (OASPA) ve World Association of Medical Editors (WAME) tarafindan yayinlanan
etik yayincilik ilkelerini benimser; Principles of Transparency and Best Practice in Scholarly Publishing basligi altinda
ifade edilen ilkeler icin adres: https://publicationethics.org/resources/guidelines-new/principles- transparency-and-best-
practice-scholarly-publishing.

Gonderilen tiim makaleler orijinal, yayinlanmamis ve baska bir dergide degerlendirme siirecinde olmamalidir. Her
bir makale, editorlerden biri ve en az iki hakem tarafindan ¢ift tarafli kor hakem degerlendirmesinden gegirilir. Intihal,
duplikasyon, sahte yazarlik, arastrma/veri fabrikasyonu, makale dilimleme, dilimleyerek yayin, telif haklari ihlali ve
cikar catismasinin gizlenmesi, etik dis1 davranislar olarak kabul edilir.

Kabul edilen etik standartlara uygun olmayan tiim makaleler yayindan ¢ikarilir. Buna yayindan sonra tespit edilen
olas1 kuraldist uygunsuzluklar iceren makaleler de dahildir.

YAZILARIN HAZIRLANMASI
1. Makale gonderimi online olarak, jplc.istanbul.edu.tr {izerinden yapilmalidir.

2. Gonderilen yazilar, yazinin yaymlanmak tlizere gonderildigini ifade eden, makale tiiriinii belirten ve makaleyle ilgili
bilgileri iceren (bkz: Son Kontrol Listesi) bir mektup; yazinin elektronik formunu iceren Microsoft Word 2003 ve
tizerindeki versiyonlar: ile yazilmis elektronik dosya ve tiim yazarlarin imzaladigi Telif Hakki Anlasmasi Formu
eklenerek gonderilmelidir.

3. Yaymlanmak iizere gonderilen makale ile birlikte yazar bilgilerini iceren kapak sayfasi gonderilmelidir. Kapak say-
fasinda, makalenin basligi, yazar veya yazarlarin bagli bulunduklart kurum ve unvanlari, kendilerine ulasilabilecek
adresler, cep, is ve faks numaralari ve e-posta adresleri yer almalidir (bkz. Son Kontrol Listesi).

4. Dergide, hakem denetiminden gecen ¢calismalar disinda, karar incelemesi, kitap incelemesi, mevzuat degerlendirmesi
ve bilgilendirici notlara da yer verilir. Bu nitelikteki yazilarin kabulii veya geri ¢evrilmesi, Editorler ve Yayin Kurulu
tarafindan yapilir.

5. Gonderilen yazilarla ilgili tiim yazismalar ilk yazarla yapilir.

6. Yazarlarin dergiye gonderdikleri ¢calismalarin derginin kurallarina uygun oldugu kabul edilir. Bilimsel arastirma ve
etik kurallarina uyulmadigi veya olaganin lizerinde yazim yanlislarinin tespit edildigi yazilar, Editorler ve Yayin
Kurulu tarafindan geri gevrilir.

7. Gonderilen calismalarin yazi karakteri Times New Roman ve yazi biiyiikliigii-14 punto olmasi gereken boliim
basliklar1 ve 10 punto olmasi gereken dipnotlar disinda- 12 punto olmasi gerekir. Satir araliklarinin da 1.5 degerinde
olmasi gerekir. Yararlanilan kaynaklara iliskin dipnotlar sayfa altinda yer almalidir.

8. Yazar/yazarlarin adlar1 ¢alismanin basliginin hemen altinda saga bitisik sekilde verilmelidir. Ayrica yildiz dipnot
seklinde (*) yazarin unvani, kurumu ve e-posta adresi ve telefonu sayfanin en altinda dipnotta belirtilmelidir.

9. Calismalarin baslica su unsurlari icermesi gerekmektedir: Tiirkge Baslik, Tiirkge 6z ve anahtar kelimeler; Ingilizce
baslik, Ingilizce 0z ve anahtar kelimeler; ingilizce genisletilmis 6zet, ana metin boliimleri, son notlar ve kaynaklar.

10. Giris boliimiinden 6nce 100-200 sozciik arasinda ¢alismanin kapsamini, amacini, ulasilan sonuglar1 ve kullanilan
yontemi kaydeden Tiirkce ve Ingilizce 6z ile 600-800 kelimelik Ingilizce genisletilmis 6zet yer almalidir. Calismanin
Ingilizce basligi Ingilizce 6ziin iizerinde yer almalidir. Ingilizce ve Tiirkge 6zlerin altinda ¢calismanin igerigini temsil
eden 3 Ingilizce, 3 Tiirkce anahtar kelime yer almalidir.

11. Arastirma yazilarinda sorunsalin betimlendigi ve ¢alismanin dneminin belirtildigi GIRIS béliimiinii “Amac ve
Yontem”, “Bulgular”, “Tartisma ve Sonug”, ”Son Notlar” “Kaynaklar” ve “Tablolar ve Sekiller” gibi boliimler takip
etmelidir. Derleme ve yorum yazilar1 i¢in ise, ¢alismanin 6neminin belirtildigi, sorunsal ve amacin somutlastirildigi



mailto:jplc.istanbul.edu.tr
https://cdn.istanbul.edu.tr/file/JTA6CLJ8T5/0CEFE36784F44C599A77D76F95DE3DAA
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“Giris” boliimiiniin ardindan diger boliimler gelmeli ve ¢alisma “Tartisma ve Sonug”, ”Son Notlar”, “Kaynaklar”
ve “Tablolar ve Sekiller” seklinde bitirilmelidir.

12. Calismanin sonunda, kullanilan kaynaklarin yazar soyadina gore alfabetik siraya dizildigi kaynakcaya yer verilme-
lidir. Ayrica eserde kullanilan kaynaklar dipnotunda veya metin icerisinde kisa olarak yer almalidir.

13. Eserlerin tablo veya grafik icermesi durumunda ayr1 bir excel dosyasi ile ham verilerin eserle birlikte gonderilmesi
zorunludur. Calismalarda tablo, grafik ve sekil gibi gostergeler ancak calismanin takip edilebilmesi agisindan
gereklilik arz ettigi durumlarda, numaralandirilarak, tanimlayici bir baslik ile birlikte verilmelidir.

14. Kurallar dahilinde dergimize yayinlanmak iizere gonderilen ¢alismalarin her tiirlii sorumlulugu ve ¢alismada gecen
goriisler yazar/yazarlarina aittir.

15. Hakem raporlar dogrultusunda yazarlardan, metin {izerinde bazi diizeltmeler yapmalar istenebilir.

16. Dergiye gonderilen ¢calismalar yayinlansin veya yayinlanmasin geri gonderilmez.

KAYNAKLAR

Derleme yazilari, okuyucular icin bir konudaki kaynaklara ulasmay1 kolaylastiran bir ara¢ olsa da, her zaman orijinal
calismay1 dogru olarak yansitmaz. Bu yiizden miimkiin oldugunca yazarlar orijinal calismalar1 kaynak gostermelidir. Ote
yandan, bir konuda cok fazla sayida orijinal ¢alismanin kaynak gosterilmesi yer israfina neden olabilir. Birka¢ anahtar
orijinal ¢calismanin kaynak gosterilmesi genelde uzun listelerle ayni isi goriir. Ayrica giiniimiizde kaynaklar elektronik
versiyonlara eklenebilmekte ve okuyucular elektronik literatiir taramalariyla yayinlara kolaylikla ulasabilmektedir.

Kabul edilmis ancak heniiz sayiya dahil edilmemis makaleler Early View olarak yayimlanir ve bu makalelere atiflar
“advance online publication” seklinde verilmelidir. Genel bir kaynaktan elde edilemeyecek temel bir konu olmadik¢a
“kisisel iletisimlere” atifta bulunulmamalidir. Eger atifta bulunulursa parantez icinde iletisim kurulan kisinin adi ve
iletisimin tarihi belirtilmelidir. Bilimsel makaleler i¢in yazarlar bu kaynaktan yazili izin ve iletisimin dogrulugunu
gosterir belge almalidir. Kaynaklarin dogrulugundan yazar(lar) sorumludur. Tiim kaynaklar metinde belirtilmelidir.
Kaynaklar alfabetik olarak siralanmalidir.

Referans Stilli ve Formati

Ceza Hukuku ve Kriminoloji Dergisi, makalelerinde referans sistemi olarak OSCOLA veya APA 6 kullanimini ben-
imser. OSCOLA (Oxford Standard for the Citation of Legal Authorities), Oxford Universitesi tarafindan yayinlanmis
bir sistemdir. Ayrintili bilgi ve drnekler icin: https://www.law.ox.ac.uk/research-subject-groups/publications/oscola.

American Psychological Association tarafindan yaymlanan APA 6 hakkinda ayrintili bilgi icin: http://www.apastyl
e.org/

APA 6 Referans Stili Ornekleri
Metin icinde Kaynak Gosterme

Kaynaklar metinde parantez ig¢inde yazarlarin soyadi ve yayin tarihi yazilarak belirtilmelidir. Birden fazla kaynak
gosterilecekse kaynaklar arasinda (;) isareti kullanilmalidir. Kaynaklar alfabetik olarak siralanmalidir.

Ornekler:

Birden fazla kaynak;

(Esin ve ark., 2002; Karasar 1995)

Tek yazarli kaynak;

(Akyolcu, 2007)

Iki yazarh kaynak;

(Sayiner ve Demirci 2007, s. 72)

Ug, dirt ve bes yazarli kaynak;

Metin icinde ilk kullanimda: (Ailen, Ciambrune ve Welch 2000, s. 12-13) Metin i¢inde tekrarlayan kullanimlarda:



https://www.law.ox.ac.uk/research-subject-groups/publications/oscola
http://www.apastyle.org/
http://www.apastyle.org/
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(Ailen ve ark., 2000)
Alti ve daha ¢ok yazarl kaynak;
(Cavdar ve ark., 2003)

Kaynaklar Boliimiinde Kaynak Gosterme

Kullanilan tiim kaynaklar metnin sonunda ayr1 bir boliim halinde yazar soyadlarina gore alfabetik olarak numara-
landirilmadan verilmelidir.

Kaynak yazimu ile ilgili ornekler asagida verilmistir.

Kitap

a) Tiirkce Kitap

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8.bs). Ankara: 3A Egitim Danismanlik Ltd.

b) Tiirkceye cevrilmis Kitap

Mucchielli, A. (1991). Zihniyetler (A. Kotil, ¢ev.). Istanbul: Iletisim Yayinlar.

¢) Editorlii Kitap

Oren, T., Uney, T. ve ¢olkesen, R. (Ed.). (2006). Tiirkiye bilisim ansiklopedisi. Istanbul: Papatya Yayincilik.

d) Cok Yazarh Tiirkce Kitap

Tonta, Y., Bitirim, Y. ve Sever, H. (2002). Tiirkce arama motorlarinda performans degerlendirme. Ankara: Total
Bilisim.

e) Ingilizce Kitap

Kamien R., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill Education.

) Ingilizce Kitap I¢erisinde Boliim

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New cultural studies: Adventures
in theory (pp. 220-237). Edinburgh, UK: Edinburgh University Press.

g) Tiirkge Kitap Icerisinde Boliim

Erkmen, T. (2012). Orgiit kiiltiirii: Fonksiyonlari, dgeleri, isletme yonetimi ve liderlikteki &nemi.M. Zencirkiran (Ed.),
Orgiit sosyolojisi kitabi iginde (s. 233-263). Bursa: Dora Basim Yayin.

h) Yayuncinin ve Yazarin Kurum Oldugu Yayin

Tiirk Standartlar1 Enstitiisii. (1974). Adlandirma ilkeleri. Ankara: Yazar.

Makale

a) Tiirkce Makale

Mutlu, B. ve Savaser, S. (2007). Cocugu ameliyat sonrast yogun bakimda olan ebeveynlerde stres nedenleri ve azaltma
girisimleri. Istanbul Universitesi Florence Nightingale Hemsirelik Dergisi, 15(60), 179-182.

b) Ingilizce Makale

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national identity. Discourse and Society,
10(2), 149-173. http://dx.doi.org/10.1177/ 0957926599010002002

¢) Yediden Fazla Yazarli Makale

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ... Heineman, T. C. (2015).
Efficacy of an adjuvanted herpes zoster subunit vaccine in older adults. New England Journal of Medicine, 372,
2087-2096. http://dx.doi.org/10.1056/ NEJMoal501184

d) DOI’si Olmayan Online Edinilmis Makale

Al, U. ve Dogan, G. (2012). Hacettepe Universitesi Bilgi ve Belge Yonetimi Boliimii tezlerinin atif analizi. Tiirk
Kiitiiphaneciligi, 26, 349-369. Erisim adresi:http://www.tk.org.tr/

e) DOI’si Olan Makale

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library website effectiveness. Technical
Services Quarterly, 27, 261-278. http://dx.doi. org/10.1080/07317131003765910

f) Advance Online Olarak Yayimlanmis Makale

Smith, J. A. (2010). Citing advance online publication: A review. . Advance online publication. http://dx.doi.org/10.1037/a45d786
g) Popiiler Dergi Makalesi

Semercioglu, C. (2015, Haziran). Siradanligin rayihasi. Sabit Fikir, 52, 38-39.
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Tez, Sunum, Bildiri

a) Tiirkce Tezler

Sar1, E. (2008). Kiiltiir kimlik ve politika: Mardin'de kiiltiirlerarasilik. (Doktora Tezi). Ankara Universitesi Sosyal
Bilimler Enstitiisii, Ankara.

b) Ticari Veritabaninda Yer Alan Yiiksek Lisans Ya da Doktora Tezi

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation). Available from Pro-
Quest Dissertations and Theses. (UMI No. 9943436)

¢) Kurumsal Veritabaninda Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the politicals, social and cul-
tural practices in Ege University (Doctoral dissertation). Retrieved from: Retrieved from http://library.iyte.edu.tr/tr/hizli-
erisim/iyte-tez-portali

d) Web’de Yer Alan Ingilizce Yiiksek Lisans/Doktora Tezi

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral dissertation, University of
California, Berkeley). Retrieved from http://yunus.hacettepe. edu.tr/ tonta/yayinlar/phd/ickapak.html

e) Dissertations Abstracts International’da Yer Alan Yiiksek Lisans/Doktora Tezi

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplification, motion representa-
tion, and figure-ground segregation. Dissertation Abstracts International: Section B. Sciences and Engineering, 65(10),
5428.

f) Sempozyum Katkist

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric symptoms markers of
prodromal Alzheimer’s disease in adults with Down syndrome? In W. B. Zigman (Chair), Predictors of mild cognitive
impairment, dementia, and mortality in adults with Down syndrome. Symposium conducted at American Psychological
Association meeting, Orlando, FL.

g) Online Olarak Erisilen Konferans Bildiri Ozeti

Cinar, M., Dogan, D. ve Seferoglu, S. S. (2015, Subat). Egitimde dijital araglar: Google sinif uygulamasi iizerine bir
degerlendirme [Oz]. Akademik Bilisim Konferansinda sunulan bildiri, Anadolu Universitesi, Eskisehir. Erisim adresi:
http://ab2015.anadolu.edu.tr /index. php?menu=5&submenu=27

h) Diizenli Olarak Online Yayunlanan Bildiriler

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., & Lent, R. (2008). The basic nonuniformity of the cerebral
cortex. Proceedings of the National Academy of Sciences, 105,12593-12598. http://dx.doi.org/10.1073/pnas.0805417105
i) Kitap Seklinde Yayimlanan Bildiriler

Schneider, R. (2013). Research data literacy. S. Kurbanoglu ve ark. (Ed.), Communications in Computer and Infor-
mation Science: Vol. 397. Worldwide Communalities and Challenges in Information Literacy Research and Practice
iginde (s. 134—140). Cham, Isvigre: Springer. http://dx.doi.org/10.1007/978-3-319-03919-0

J) Kongre Bildirisi

Cepni, S., Bacanak A. ve Ozsevgec T. (2001, Haziran). Fen bilgisi ogretmen adaylarinn fen branglarina karst tutumlar
ile fen branglarindaki bagarilarinn iliskisi. X. Ulusal Egitim Bilimleri Kongresi’nde sunulan bildiri, Abant Izzet Baysal
Universitesi, Bolu

Diger Kaynaklar

a) Gazete Yazist

Toker, C. (2015, 26 Haziran). ‘Unutma’ notlart. Cumhuriyet, s. 13.

b) Online Gazete Yazist

Tamer, M. (2015, 26 Haziran). E-ticaret hamle yapmak icin tiiketiciyi bekliyor. Milliyet. Erisim adresi: http://www.milliyet

c) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post]. Retrieved from http://www.davidbordw
d) Online Ansiklopedi/Sozliik

Bilgi mimarisi. (2014, 20 Aralik). Vikipedi i¢inde. Erisim adresi: http://tr.wikipedia.org/wiki/ Bilgi_mimarisi

Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.), The Stanford encyclopedia of philosophy. Retrieved from

http://plato.stanford.edu/entries/ethics-business/
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OSCOLA Referans Stili Ornekleri

Primary Sources

Do not use full stops in abbreviations. Separate citations with a semi-colon.

Cases

Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg AC, Ch, QB). If there
is no neutral citation, give the Law Reports citation followed by the court in brackets. If the case is not reported in the
Law Reports, cite the All ER or the WLR, or failing that a specialist report.

Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.

Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the judgment has no paragraph
numbers, provide the page number pinpoint after the court.

Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].

R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI 2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13. Council Regulation (EC) 139/2004 on
the control of concentrations between undertakings (EC Merger Regulation) [2004] OJ L24/1, art 5. Case C-176/03
Commission v Council [2005] ECR 1-7879, paras 47-48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources

Books

Give the author’s name in the same form as in the publication, except in bibliographies, where you should give only
the surname followed by the initial(s). Give relevant information about editions, translators and so forth before the
publisher, and give page numbers at the end of the citation, after the brackets.

Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, (1st supp, 7th edn, Sweet Maxwell 2009).

K Zweigert and H Kotz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP 1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds), Mapping the Law: Essays in
Memory of Peter Birks (OUP 2006).
Encyclopedias
Halsbury’s Laws (5th edn, 2010) vol 57, para 53.
Journal articles
Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.
When pinpointing, put a comma between the first page of the article and the page pinpoint.
JAG Griffith, “The Common Law and the Political Constitution’(2001) 117 LQR 42, 64.
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Online journals

Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010) 1(1) EJLT < http://ejlt.org//article/view/
> accessed 27 July 2010.

Command papers and Law Commission reports

Department for International Development, Eliminating World Poverty: Building our Common Future (White Paper,
Cm 7656, 2009) ch 5.

Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.

Websites and blogs

Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009 <www.nakedlaw.com/2009/05/index.html>
accessed 19 November 2009.

Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.
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DESCRIPTION

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is an open access, peer-reviewed,
scholarly journal published biannually in June and December. It has been an official publication of Istanbul University
Faculty of Law, Criminal Law and Criminology Research and Practice Center.

AIM AND SCOPE

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) focuses primarily on penal law and
criminology, and also welcomes the articles on subjects related with crime and criminality. The journal aims to offer
an international platform for exchange of knowledge and contribute to the field in all aspects with high quality content.
Besides articles in Turkish, articles in English, German, French, Spanish and Italian are included within the journal.
The target group of the journal consists of academicians, researchers, professionals, students, related professional and
academic bodies and institutions.

EDITORIAL POLICIES AND PEER REVIEW PROCESS

Publication Policy

The subjects covered in the manuscripts submitted to the Journal for publication must be in accordance with the aim
and scope of the journal. The journal gives priority to original research papers submitted for publication.

General Principles

Only those manuscripts approved by its every individual author and that were not published before in or sent to another
journal are accepted for evaluation.

Submitted manuscripts that pass preliminary control are scanned for plagiarism using iThenticate software. After
plagiarism check, the eligible ones are evaluated by editor-in-chief for their originality, methodology, the importance
of the subject covered and compliance with the journal scope.

Short presentations that took place in scientific meetings can be referred if indicated in the article. The editor sends
the paper matching the formal rules to three national/international referees for evaluation and gives green light for
publication upon modification by the author in accordance with the referees’ claims.

In case that the manuscript is translation, the editor sends it to one referee. Changing the name of an author (omission,
addition or order) in papers submitted to the Journal requires written permission of all declared authors.

Refused manuscripts and graphics are not returned to the author.

The copyright of the published articles and pictures belong to the Journal.

Author Responsibilities

It is authors’ responsibility to ensure that the article is in accordance with scientific and ethical standards and rules.
And authors must ensure that submitted work is original. They must certify that the manuscript has not previously
been published elsewhere or is not currently being considered for publication elsewhere, in any language. Applicable
copyright laws and conventions must be followed. Copyright material (e.g. tables, figures or extensive quotations)
must be reproduced only with appropriate permission and acknowledgement. Any work or words of other authors,
contributors, or sources must be appropriately credited and referenced.

All the authors of a submitted manuscript must have direct scientific and academic contribution to the manuscript. The
author(s) of the original research articles is defined as a person who is significantly involved in “conceptualization and
design of the study”, “collecting the data”, “analyzing the data”, “writing the manuscript”, “reviewing the manuscript
with a critical perspective” and “planning/conducting the study of the manuscript and/or revising it”. Fund raising, data

collection or supervision of the research group are not sufficient roles to be accepted as an author. The author(s) must
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meet all these criteria described above. The order of names in the author list of an article must be a co-decision and it
must be indicated in the Copyright Agreement Form.

The individuals who do not meet the authorship criteria but contributed to the study must take place in the acknowl-
edgement section. Individuals providing technical support, assisting writing, providing a general support, providing
material or financial support are examples to be indicated in acknowledgement section.

All authors must disclose all issues concerning financial relationship, conflict of interest, and competing interest that
may potentially influence the results of the research or scientific judgment. When an author discovers a significant error
or inaccuracy in his/her own published paper, it is the author’s obligation to promptly cooperate with the Editor-in-Chief
to provide retractions or corrections of mistakes.

Responsibility for the Editors, Reviewers and Review Process

Editors evaluate manuscripts for their scientific content without regard to ethnic origin, gender, sexual orientation,
citizenship, religious belief, political or philosophy of the authors.

They provide a fair double-blind peer review of the submitted articles for publication. They ensure that all the
information related to submitted manuscripts is kept as confidential before publishing.

Editors are responsible for the contents and overall quality of the publication. They must publish errata pages or make
corrections when needed.

Editor does not allow any conflicts of interest between the authors, editors and reviewers. Only he has the full authority
to assign a reviewer and is responsible for final decision for publication of the manuscripts in the Journal.

Reviewers evaluate manuscripts based on content without regard to ethnic origin, gender, sexual orientation, citizen-
ship, religious belief, political or philosophy of the authors. They must have no conflict of interest with respect to the
research, the authors and/or the research funders. Their judgments must be objective.

Reviewers should identify the relevant published work that has not been cited by the authors. They must ensure that
all the information related to submitted manuscripts is kept as confidential and must report to the Editor if they are
aware of copyright infringement and plagiarism on the author’s side.

A reviewer who feels unqualified to review the topic of a manuscript or knows that its prompt review will be
impossible should notify the Editor and excuse himself from the review process.

The editor informs the reviewers that the manuscripts are confidential information and that this is a privileged
interaction. The reviewers and editorial board cannot discuss the manuscripts with other persons. The reviewers are
not allowed to have copies of the manuscripts for personal use and they cannot share manuscripts with others. Unless
the authors and editor permit, the reviews of referees cannot be published or disclosed. The anonymity of the referees
is important. In particular situations, the editor may share the review of one reviewer with other reviewers to clarify a
particular point.

Copyrigh Notice

Authors publishing with the journal retain the copyright to their work licensed under the Creative Commons Attribution-
NonCommercial 4.0 International license (CC BY-NC 4.0) (https:// creativecommons.org/licenses/by-nc/4.0/ ) and
grant the Publisher non-exclusive commercial right to publish the work. CC BY-NC 4.0 license permits unrestricted,
non-commercial use, distribution, and reproduction in any medium, provided the original work is properly cited.

OPEN ACCESS STATEMENT

The journal is an open access journal and all content is freely available without charge to the user or his/her institution.
Except for commercial purposes, users are allowed to read, download, copy, print, search, or link to the full texts of the
articles in this journal without asking prior permission from the publisher or the author. This is in accordance with the
BOALI definition of open access.

The open access articles in the journal are licensed under the terms of the Creative Commons Attribution-
NonCommercial 4.0 International (CC BY-NC 4.0) license.

All
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PUBLICATION ETHICS AND PUBLICATION MALPRACTICE STATEMENT

Standards and Principles

Journal of Penal Law and Criminology (Ceza Hukuku ve Kriminoloji Dergisi) is committed to upholding the high-
est standards of publication ethics and pays regard to Principles of Transparency and Best Practice in Scholarly
Publishing published by the Committee on Publication Ethics (COPE), the Directory of Open Access Journals
(DOALJ), the Open Access Scholarly Publishers Association (OASPA), and the World Association of Medical Ed-
itors (WAME) on https://publicationethics.org/ resources/guidelines-new/principles-transparency-and-best-practice-
scholarly-publishing

All submissions must be original, unpublished (including as full text in conference proceedings), and not under
the review of any other publication synchronously. Each manuscript is reviewed by one of the editors and at least
two referees under double-blind peer review process. Plagiarism, duplication, fraud authorship/denied authorship,
research/data fabrication, salami slicing/salami publication, breaching of copyrights, prevailing conflict of interest are
unnethical behaviors.

All manuscripts not in accordance with the accepted ethical standards will be removed from the publication. This
also contains any possible malpractice discovered after the publication. In accordance with the code of conduct we will
report any cases of suspected plagiarism or duplicate publishing.

MANUSCRIPT ORGANIZATION AND FORMAT
1. Manuscripts should be submitted online via http://jplc.istanbul.edu.tr

2. All the manuscripts submitted must be accompanied by a cover letter indicating that the manuscript is intended for
publication, specifying the article category (i.e. research article etc.) and including information about the manuscript
(see the Submission Checklist). In addition, a Copyright Agreement Form that has to be signed by all authors must
be submitted.

3. Atitle page including author information must be submitted together with the manuscript. The title page is to include
fully descriptive title of the manuscript and, affiliation, title, e-mail address, postal address, phone and fax number
of the author(s) (see The Submission Checklist).

4. Apartfrom peer-reviewed manuscripts, reviews of judgements, book reviews, legislation assessments and informative
notes are included within the Journal. The acceptance or the rejection of the above mentioned works is made by the
Editorial Board.

5. All correspondence will be sent to the first-named author unless otherwise specified.

6. It is accepted that the submitted manuscripts are in line with the journal’s rules. In case that violation of scientific
research and ethical rules and too many writing errors are detected the manuscript would be rejected by the Editorial
Board.

7. The typeface of the submited manuscripts should be Times New Roman and font size should be 12-point, except for
chapter headings which should be 14-point and footnotes which should be 10-point. Line spacing should be 1.5 pt.
The footnotes must be placed at the bottom of the page.

8. The name(s) of author(s) should be given just beneath the title of the study aligned to the right. Also the affiliation,
title, e-mail and phone of the author(s) must be indicated on the bottom of the page as a footnote marked with an
asterisk (*).

9. The manuscripts should contain mainly these components: title, abstract and keywords; extended abstract, sections,
footnotes and references.

10. Before the introduction part, there should be an abstract between 180 and 200 words in Turkish and English and an
extended abstract only in English between 600-800 words, summarizing the scope, the purpose, the results of the
study and the methodology used. Underneath the abstracts, three keywords that inform the reader about the content
of the study should be specified in Turkish and in English.

L INTS

11. Research article sections are ordered as follows: “Introduction”, “Aim and Methodology”, “Findings”, “Discussion

Al2




Journal of Penal Law and Criminology -

Ceza Hukuku ve Kriminoloji Dergisi 1STANBUL

. UNIVERSITY
YAZARLARA BILGI / INSTRUCTIONS TO AUTHORS ——PRESS

and Conclusion”, “Endnotes” , “References” and “Tables and Figures”. For review and commentary articles, the
article should start with the “Introduction” section where the purpose and the method is mentioned, go on with
the other sections; and it should be finished with “Discussion and Conclusion” section followed by “Endnotes”,
“References” and “Tables and Figures”.

12. A bibliography in alphabetical order according to the surname of the author/authors must be placed at the end of
the manuscript. Besides, the sources used in the work should be placed within the footnotes or briefly in the text.

13. If the manuscript includes a table or graphic, raw data must be submitted as a separate Excel file togather with the
manuscript Word file. Tables, graphs and figures can be given with a number and a defining title if it is necessary
to follow the idea of the article.

14. Authors are responsible for all statements made in their work submitted to the Journal for publication.
15. The author(s) can be asked to make some changes in their articles due to peer reviews.

16. The manuscripts submitted to the journal will not be returned whether they are published or not.

REFERENCES

Although references to review articles can be an efficient way to guide readers to a body of literature, review articles
do not always reflect original work accurately. Readers should therefore be provided with direct references to original
research sources whenever possible. On the other hand, extensive lists of references to original work on a topic can
use excessive space on the printed page. Small numbers of references to key original papers often serve as well as
more exhaustive lists, particularly since references can now be added to the electronic version of published papers,
and since electronic literature searching allows readers to retrieve published literature efficiently. Papers accepted but
not yet included in the issue are published online in the Early View section and they should be cited as “advance
online publication”. Citing a “personal communication” should be avoided unless it provides essential information not
available from a public source, in which case the name of the person and date of communication should be cited in
parentheses in the text. For scientific articles, written permission and confirmation of accuracy from the source of a
personal communication must be obtained.

Reference Style and Format

Journal of Penal Law and Criminology offers two options of referencing style. Authors could use either OSCOLA or APA
6. OSCOLA (Oxford Standard for the Citation of Legal Authorities) is published by the University of Oxford and detail
and examples about the style can be found at https://www.law.ox.ac.uk/research-subject-groups/publications/oscola

Detail about the American Psychological Association’s APA 6 can be found at http://www.apastyle.org

APAG6 Reference Examples

Citations in the Text
Citations must be indicated with the author surname and publication year within the parenthesis. If more than one
citation is made within the same paranthesis, separate them with (;).

Samples:
More than one citation;
(Esin et al., 2002; Karasar, 1995)
Citation with one author;
(Akyolcu, 2007)
Citation with two authors;
(Saymer & Demirci, 2007)
Citation with three, four, five authors;
First citation in the text: (Ailen, Ciambrune, & Welch, 2000) Subsequent citations in the text: (Ailen et al., 2000)
Citations with more than six authors;
(cavdar et al., 2003)
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Citations in the Reference

All the citations done in the text should be listed in the References section in alphabetical order of author surname
without numbering. Below given examples should be considered in citing the references.

Basic Reference Types
Book

a) Turkish Book

Karasar, N. (1995). Arastirmalarda rapor hazirlama (8" ed.) [Preparing research reports]. Ankara, Turkiye: 3A Egitim
Danismanlik Ltd.

b) Book Translated into Turkish

Mucchielli, A. (1991). Zihniyetler [Mindsets] (A. Kotil, Trans.). istanbul, Turkiye: iletisim Yayinlar1.

¢) Edited Book

Oren, T., Uney, T., & Colkesen, R. (Eds.). (2006). Tiirkiye biligim ansiklopedisi [Turkish Encyclopedia of Informatics].
Istanbul, Turkiye: Papatya Yayincilik.

d) Turkish Book with Multiple Authors

Tonta, Y., Bitirim, Y., & Sever, H. (2002). Tiirkce arama motorlarinda performans degerlendirme [Performance
evaluation in Turkish search engines]. Ankara, Turkiye: Total Bilisim.

e) Book in English

Kamien R., & Kamien A. (2014). Music: An appreciation. New York, NY: McGraw-Hill Education.

f) Chapter in an Edited Book

Bassett, C. (2006). Cultural studies and new media. In G. Hall & C. Birchall (Eds.), New cultural studies: Adventures
in theory (pp. 220-237). Edinburgh, UK: Edinburgh University Press.

g) Chapter in an Edited Book in Turkish

Erkmen, T. (2012). Orgiit kiiltiirii: Fonksiyonlar1, 6geleri, isletme yonetimi ve liderlikteki [Organization culture: Its
functions, elements and importance in leadership and business management]. In M. Zencirkiran (Ed.), Orgiit sosyolojisi
[Organization sociology] (pp. 233-263). Bursa, Turkiye: Dora Basim Yayin.

h) Book with the same organization as author and publisher

American Psychological Association. (2009). Publication manual of the American psychological association (6'" ed.).
Washington, DC: Author.

Article

a) Turkish Article

Mutlu, B., & Savaser, S. (2007). Cocugu ameliyat sonras1 yogun bakimda olan ebeveynlerde stres nedenleri ve azaltma
girisimleri [Source and intervention reduction of stress for parents whose children are in intensive care unit after
surgery]. Istanbul University Florence Nightingale Journal of Nursing, 15(60), 179-182.

b) English Article

de Cillia, R., Reisigl, M., & Wodak, R. (1999). The discursive construction of national identity. Discourse and Society,
10(2), 149-173. http://dx.doi.org/10.1177/ 0957926599010002002

¢) Journal Article with DOI and More Than Seven Authors

Lal, H., Cunningham, A. L., Godeaux, O., Chlibek, R., Diez-Domingo, J., Hwang, S.-J. ... Heineman, T. C. (2015).
Efficacy of an adjuvanted herpes zoster subunit vaccine in older adults. New England Journal of Medicine, 372,
2087-2096. http://dx.doi.org/10.1056/ NEJMoal501184

d) Journal Article from Web, without DOI

Sidani, S. (2003). Enhancing the evaluation of nursing care effectiveness. Canadian Journal of Nursing Research,
35(3), 26-38. Retrieved from http://cjnr.mcgill.ca

e) Journal Article wih DOI

Turner, S. J. (2010). Website statistics 2.0: Using Google Analytics to measure library website effectiveness. Technical
Services Quarterly, 27, 261-278. http://dx.doi.org/ 10.1080/07317131003765910

f) Advance Online Publication
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Smith, J. A. (2010). Citing advance online publication: A review. Journal of Psychology. Advance online publication.
http://dx.doi.org/ 10.1037/a45d7867

g) Article in a Magazine

Henry, W. A_, II1. (1990, April 9). Making the grade in today’s schools. Time, 135, 28-31.

Doctoral Dissertation, Master’s Thesis, Presentation, Proceeding

a) Dissertation/Thesis from a Commercial Database

Van Brunt, D. (1997). Networked consumer health information systems (Doctoral dissertation). Available from Pro-
Quest Dissertations and Theses database. (UMI No. 9943436)

b) Dissertation/Thesis from an Institutional Database

Yaylali-Yildiz, B. (2014). University campuses as places of potential publicness: Exploring the politicals, social and cul-
tural practices in Ege University (Doctoral dissertation). Retrieved from Retrieved from: http://library.iyte.edu.tr/tr/hizli-
erisim/iyte-tez-portali

¢) Dissertation/Thesis from Web

Tonta, Y. A. (1992). An analysis of search failures in online library catalogs (Doctoral dissertation, University of
California, Berkeley). Retrieved from http://yunus.hacettepe. edu.tr/ tonta/yayinlar /phd/ickapak.html

d) Dissertation/Thesis abstracted in Dissertations Abstracts International

Appelbaum, L. G. (2005). Three studies of human information processing: Texture amplifica- tion, motion representa-
tion, and figure-ground segregation. Dissertation Abstracts International: Section B. Sciences and Engineering, 65(10),
5428.

e) Symposium Contribution

Krinsky-McHale, S. J., Zigman, W. B., & Silverman, W. (2012, August). Are neuropsychiatric symptoms markers of
prodromal Alzheimer’s disease in adults with Down syndrome? In W. B. Zigman (Chair), Predictors of mild cognitive
impairment, dementia, and mortality in adults with Down syndrome. Symposium conducted at the meeting of the
American Psychological Association, Orlando, FL.

f) Conference Paper Abstract Retrieved Online

Liu, S. (2005, May). Defending against business crises with the help of intelligent agent based early warning solutions.
Paper presented at the Seventh International Conference on Enterprise Information Systems, Miami, FL. Abstract
retrieved from http://www.iceis.org/ iceis2005/abstracts_2005.htm

g) Conference Paper - In Regularly Published Proceedings and Retrieved Online

Herculano-Houzel, S., Collins, C. E., Wong, P., Kaas, J. H., Lent, R. (2008). The basic nonuniformity of the cerebral cor-
tex. Proceedings of the National Academy of Sciences, 105, 12593-12598. http://dx.doi.org/10.1073/pnas.0805417105
h) Proceeding in Book Form

Parsons, O. A., Pryzwansky, W. B., Weinstein, D. J., Wiens, A. N. (1995). Taxonomy for psychology. In J. N. Reich,
H. Sands, A. N. Wiens (Eds.), Education and training beyond the doctoral degree: Proceedings of the American
Psychological Association National Conference on Postdoctoral Education and Training in Psychology (pp. 45-50).
Washington, DC: American Psychological Association.

i) Paper Presentation

Nguyen, C. A. (2012, August). Humor and deception in advertising: When laughter may not be the best medicine.
Paper presented at the meeting of the American Psychological Association, Orlando, FL.

Other Sources

a) Newspaper Article

Browne, R. (2010, March 21). This brainless patient is no dummy. Sydney Morning Herald, 45.

b) Newspaper Article with no Author

New drug appears to sharply cut risk of death from heart failure.(1993, July 15). The Washington Post, p. A12.

c) Web Page/Blog Post

Bordwell, D. (2013, June 18). David Koepp: Making the world movie-sized [Web log post]. Retrieved from http://www.davidbordw
d) Online Encyclopedia/Dictionary
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Ignition. (1989). In Oxford English online dictionary (2"¢ ed.). Retrieved from http://dictionary.oed.com
Marcoux, A. (2008). Business ethics. In E. N. Zalta (Ed.). The Stanford encyclopedia of philosophy. Retrieved from
http://plato.stanford.edu/entries/ethics-business/

OSCOLA Reference Examples

Primary Sources

Do not use full stops in abbreviations. Separate citations with a semi-colon.

Cases

Give the party names, followed by the neutral citation, followed by the Law Reports citation (eg AC, Ch, QB). If there
is no neutral citation, give the Law Reports citation followed by the court in brackets. If the case is not reported in the
Law Reports, cite the All ER or the WLR, or failing that a specialist report.

Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
R (Roberts) v Parole Board [2004] EWCA Civ 1031, [2005] QB 410.

Page v Smith [1996] AC 155 (HL).
When pinpointing, give paragraph numbers in square brackets at the end of the citation. If the judgment has no paragraph
numbers, provide the page number pinpoint after the court.

Callery v Gray [2001] EWCA Civ 1117, [2001] 1 WLR 2112 [42], [45].
Bunt v Tilley [2006] EWHC 407 (QB), [2006] 3 All ER 336 [1]-[37].

R v Leeds County Court, ex p Morris [1990] QB 523 (QB) 530-31.
If citing a particular judge:
Arscott v The Coal Authority [2004] EWCA Civ 892, [2005] Env LR 6 [27] (Laws LJ).
Statutes and statutory instruments
Act of Supremacy 1558.
Human Rights Act 1998, s 15(1)(b).
Penalties for Disorderly Behaviour (Amendment of Minimum Age) Order 2004, SI 2004/3166.
EU legislation and cases
Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
Council Regulation (EC) 139/2004 on the control of concentrations between undertakings (EC Merger Regulation)
[2004] OJ L24/1, art 5.
Case C-176/03 Commission v Council [2005] ECR 1-7879, paras 47-48.
European Court of Human Rights
Omojudi v UK (2009) 51 EHRR 10.
Osman v UK ECHR 1998-VIII 3124.
Balogh v Hungary App no 47940/99 (ECHR, 20 July 2004).
Simpson v UK (1989) 64 DR 188.

Secondary Sources

Books

Give the author’s name in the same form as in the publication, except in bibliographies, where you should give only
the surname followed by the initial(s). Give relevant information about editions, translators and so forth before the
publisher, and give page numbers at the end of the citation, after the brackets.

Thomas Hobbes, Leviathan (first published 1651, Penguin 1985) 268.
Gareth Jones, Goff and Jones: The Law of Restitution (1st supp, 7th edn, Sweet & Maxwell 2009).

K Zweigert and H Kotz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP 1998).
Contributions to edited books
Francis Rose, ‘The Evolution of the Species’ in Andrew Burrows and Alan Rodger (eds), Mapping the Law: Essays in
Memory of Peter Birks (OUP 2006).
Encyclopedias
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Halsbury’s Laws (5th edn, 2010) vol 57, para 53.

Journal articles

Paul Craig, ‘Theory, “Pure Theory” and Values in Public Law’ [2005] PL 440.

When pinpointing, put a comma between the first page of the article and the page pinpoint.

JAG Giriffith, ‘The Common Law and the Political Constitution’(2001) 117 LQR 42, 64. Online journals

Graham Greenleaf, ‘The Global Development of Free Access to Legal Information’ (2010) 1(1) EJLT < http://ejlt.org//article/view
> accessed 27 July 2010.

Command papers and Law Commission reports

Department for International Development, Eliminating World Poverty: Building our Common Future (White Paper,
Cm 7656, 2009) ch 5.

Law Commission, Reforming Bribery (Law Com No 313, 2008) paras 3.12-3.17.

Websites and blogs

Sarah Cole, ‘Virtual Friend Fires Employee’ (Naked Law, 1 May 2009) <www.nakedlaw.com/2009/05/index.html>
accessed 19 November 2009.

Newspaper articles

Jane Croft, ‘Supreme Court Warns on Quality’ Financial Times (London, 1 July 2010) 3.

SUBMISSION CHECKLIST

Ensure that the following items are present:

e Cover letter to the editor
v The category of the manuscript
Confirming that “the paper is not under consideration for publication in another journal”.
Including disclosure of any commercial or financial involvement.
Confirming that last control for fluent English was done.

Confirming that journal policies detailed in Information for Authors have been reviewed.
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