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Abstract: Islamic Fintech is a disruptive force in the financial sector, promising increased
financial inclusion, economic development, and a plethora of efficient, transparent, Sha-
riah-compliant financial solutions due to its integration of technology with Islam’s pro-
found ethical principles. This paper examines “Islamic Fintech,” a swiftly expanding
component of the global financial ecosystem that combines financial technology with
Shariah principles derived from the Holy Qur‘an and the Sunnah. This burgeoning in-
dustry seeks to align finance with Islamic ethical and moral codes, with an emphasis on
the prohibition of usury, speculation, and investments in immoral goods. This paper
also examines the origins, applications, and regulatory governance of Islamic Fintech. It
highlights the breadth of its innovative applications, such as Shariah-compliant digital
banking, crowdfunding, and P2P lending platforms, as well as the incorporation of cut-
ting-edge technology such as Al and machine learning for risk assessment and invest-
ment strategies, blockchain technology for Islamic cryptocurrencies, and Insurtech for
the streamlined distribution of Islamic insurance products. In addition, the paper elabo-
rates on the delineates the role of RegTech in Islamic fintech, discussing its applications
and potential. The emergence of Islamic Fintech highlights the global desire to combine
ethical finance with modern technical advancements. The article considers Islamic Fin-
tech’s potential popular appeal as a preferred financial system, emphasising the balance
between rapid technology innovation and deep-rooted Shariah norms.
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INTRODUCTION

The term “Islamic Fintech,” which refers to Islamic financial technology,
has become more and more popular in the global financial ecosystem. The ris-
ing popularity of this industry is due to a desire to align financial services with
Shariah principles, which are Islamic regulations drawn from the Holy Qur’an
and the Sunnah (Prophet Muhammad’s (s.a.w) example). The advent of Islamic
Fintech, its uses, and the regulatory systems that oversee it are all critically ex-
amined in this study.

Since the development of the internet and the spread of digital advances
in the financial sector, the term “Fintech,” a portmanteau of “financial technol-
ogy,” has been popular (Arner et al., 2015). Islamic Fintech is a highly special-
ized area that has recently gained popularity. Islamic Fintech, as opposed to
conventional Fintech, is founded on Islamic financial principles, which forbid
usury, speculation, and investing in things that are considered sinful (Igbal &
Mirakhor, 2011).

The concept of the Islamic moral economy is directly tied to the devel-
opment of Islamic Fintech. Understanding that Shariah law encompasses a
comprehensive moral and ethical framework that regulates economic activity
is crucial (Asutay, 2007). We explain how Islamic Fintech fits with the Islamic
moral economy approach, illuminating its fundamental principles and ethical
ramifications.

The variety of emerging cutting-edge applications and use cases is one
of Islamic Fintech’s most fascinating features. We look at important applica-
tions such as Islamic finance-compliant payment methods and digital banking
(Qudah et al., 2023). Businesses and entrepreneurs can now access funds in a
Shariah-compliant manner thanks to the adaptation of crowdfunding and P2P
lending platforms for Islamic financing (Dawood et al, 2022). Another industry
where technology is essential is wealth management, particularly with robo-ad-
visory services that guarantee investments adhere to Islamic standards (Saad et
al, 2020). Technology and Takaful (Islamic insurance) have been combined to
create Insurtech, which streamlines the distribution of insurance products that
adhere to Shariah (Rammal & Zurbruegg, 2010). Finally, the emergence of cryp-
tocurrencies and blockchain technology has had significant effects on Islamic fi-
nance, leading to the creation of Islamic cryptocurrencies (Gomber et al., 2018).

The use of computing methods is a fascinating component of Islamic Fin-
tech that is also covered in this study. Islamic finance has undergone a revo-
lution thanks to the incorporation of Artificial Intelligence (Al) for risk assess-
ment that complies with Shariah, machine learning for investment strategies,
and deep learning for fraud detection. In addition, big data analytics, cloud-
based Islamic banking, high-frequency trading, and algorithmic trading meth-
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ods have become essential elements for Shariah-compliant financial services
(Gheeraert, 2014).

Regulatory Technology, or RegTech, is another notable component of Is-
lamic Fintech. RegTech in the world of Islamic finance refers to the utilisation
of cutting-edge technology to ensure that financial operations are both efficient
and in accordance with the evolving Shariah rules. As fintech solutions con-
tinue to improve, it is more crucial than ever to monitor them and ensure they
adhere to the norms of Islamic finance. RegTech tools that employ Al and block-
chain enable real-time regulatory reporting and compliance reviews. They also
facilitate the automation of complex Shariah audit processes. As the standards
for Islamic financial operations become more complex, RegTech can play an
even larger role in ensuring that innovation and compliance do not conflict
(Syamlan & Antonio, 2023).

As a result of fusing technology with Islam’s deep moral and ethical pre-
cepts, Islamic Fintech is a disruptive force in the financial sector. This industry
can increase financial inclusion, promote economic growth, and offer a variety
of effective and transparent financial solutions compliant with Shariah. Islamic
Fintech can overcome obstacles and keep thriving as a powerful force in the

global financial scene with constant innovation and cooperation among stake-
holders.

1. DEFINITION AND FRAMEWORK OF ISLAMIC FINTECH

Islamic fintech is a new area that has attracted a lot of interest lately. Islam-
ic Fintech is fundamentally the fusion of Islamic financial concepts with finan-
cial technology. Shariah law, which derives from the Qur'an and the Sunnah
and attempts to ensure fairness, openness, and moral financial transactions, is
the cornerstone of Islamic finance (Ahmed, 2011).

It's crucial to outline the ideas that set Islamic finance apart from tradition-
al finance in order to comprehend Islamic Fintech. The prohibition of Riba (in-
terest), Gharar (uncertainty), and Maysir (gambling) are among the fundamen-
tal precepts. Islamic finance also prioritizes risk-sharing, asset-backing, and the
ban on investment in sectors that are deemed Haram, such as those that involve
alcohol, gambling, and pork (Hassan & Lewis, 2007).

Islamic Fintech aims to offer financial services that are innovative, effective,
and compliant with Shariah principles through the use of contemporary tech-
nologies. An overview of the main elements and guiding principles of Islamic
Fintech is given in Table 1.
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Table 1: Components and Principles of Islamic Fintech

Components | Principles Description
Shariah Com- | Riba (Interest) Prohibition of fixed or floating payments or
pliance interests
Gharar (Uncertainty) Prohibition of excessive uncertainty and am-
biguity
Maysir (Gambling) Prohibition of gambling and speculation
Risk Sharing [ Profit and Loss Sharing | Both parties must share profits and losses in
transactions
Asset Backing | Tangible Assets Financial transactions must have an underly-
ing asset
Ethical ~ In- | Haram Screening Avoidance of investments in alcohol, gam-
vestments bling, etc.

Source: (Hassan & Lewis, 2007, Ahmed, 2011)

Islamic Fintech covers a wide range of services and applications in terms
of its framework. These offerings are made to cater to the demands of Muslims
and anyone else looking for an ethical substitute for traditional financial ser-
vices. Shariah-compliant digital banking, peer-to-peer lending, crowdfunding,
payments and money transfer services, and wealth management are a few of
the services offered (Hasan et al., 2020).

The potential effect of Islamic Fintech on global financial inclusion is like-
wise considerable. According to the World Bank, there are more than 1.7 billion
unbanked adults worldwide, with a sizable fraction living in countries with a
majority of Muslims (Demirgti¢-Kunt et al., 2018). These people may be able to
receive financial services that are in line with their religious convictions thanks
to Islamic Fintech.

Islamic Fintech is also a component of the larger Islamic economy, which
also includes modest clothing, halal food, Islamic tourism, and Islamic media
and entertainment. These industries frequently need certain financial services
and goods that adhere to Islamic values. As a result, Islamic Fintech can signifi-
cantly contribute to the development of these industries (Wilson, 2014).

Nevertheless, there are obstacles to the growth of Islamic Fintech, such as
the requirement for regulatory frameworks that uphold both technology inno-
vation and Shariah standards. Additionally, it's crucial to inform consumers
and investors about Islamic Fintech and make sure that technology is used in a
way that truly supports Islamic financial principles.

In conclusion, Islamic Fintech is a fast-developing industry that has the
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potential to advance economic growth, financial inclusion, and moral financial
conduct in conformity with Shariah law. It is an inventive marriage of modern
technology with conventional Islamic financial concepts that have the power to
change the way in which finance is conducted.

2.THE EMERGENCE OF ISLAMIC FINTECH: ALIGNING
WITH THE ISLAMIC MORAL ECONOMY PERSPECTIVE

The intricacies of the Islamic fintech framework, it becomes evident that
it is not an isolated entity, but rather intertwined with the ethical framework
rooted in Islamic values. The fundamental objective of Islamic fintech is to offer
financial solutions that align with the ethical principles of Islam, hence being
intrinsically linked to the moral economy of the Islamic faith.

The intersection of technology and Islamic moral economy presents an op-
portunity for Islamic fintech to emerge as a significant domain. This field en-
ables the provision of financial transactions and services that adhere to Sharia
law while also aligning with the elevated moral principles advocated by Islamic
teachings. The aforementioned concept can be interpreted as a manifestation
of Islamic moral economy facilitated by technology, with the aim of ensuring
that contemporary financial solutions adhere to the moral and ethical principles
mandated by Islamic philosophy.

The notion of the Islamic moral economy, which includes the ethical, social,
and economic pillars supporting Islamic financial principles, and the develop-
ment of Islamic Fintech are closely related (Asutay, 2012). With an emphasis on
justice, equity, and welfare in economic operations, the Islamic moral econom-
ics framework offers an alternative to traditional economic theories (Chapra,
2000).

The Islamic moral economy’s ban of Riba (interest), Gharar (uncertainty),
and Maysir (gambling) serves as one of its guiding principles. According to
El-Gamal (2006), these factors are thought to contribute to unfairness and in-
equality in economic interactions. By adhering to these criteria, Islamic Fintech
can seek to harmonize financial innovation with the morals and ideals of the
Islamic moral economy.

The emphasis on financial inclusion is another indication of how Islam-
ic Fintech is in line with the Islamic moral economy. Particularly in emerging
nations, a sizable percentage of the population is frequently excluded from tra-
ditional financial services. According to the World Bank (2022), approximately
29% of people worldwide do not have access to banking services. By providing
digital financial services that adhere to Shariah, Islamic Fintech can increase
financial inclusion for people who were previously excluded from the banking
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system for ethical reasons.

Table 2: Comparison of Islamic Moral Economy and Conventional Econ-
omy

Aspect Islamic Moral Economy | Conventional Economy

Basis of Transactions | Asset-backed, Profit and | Interest-based
Loss Sharing

Ethical Considerations | High  (Shariah Compli- | Generally Low

ance)
Risk Sharing Emphasized Not emphasized
Financial Inclusion Strong Focus Weak Focus
Social Welfare Integral Often secondary

Source: (Chapra, 2000; EI-Gamal, 2006)

Additionally, Islamic Fintech projects like P2P financing platforms and
crowdfunding can be using at the forefront of advancing social welfare and
entrepreneurship development. The emphasis on social welfare and economic
justice in the Islamic moral economy is congruent with these platforms’ pro-
vision of alternative funding sources for small- and medium-sized enterprises
(SMEs) and social projects.

Islamic Fintech wealth management is uniquely different from other con-
ventional wealth management tools since it adheres to Shariah rules. Islamic
ethical factors, which include the impact on society and the environment, are
taken into account when evaluating investments in addition to their financial
returns.

Islamic Fintech must continually analyze and reevaluate its methods to en-
sure that technological advancements do not deviate from the core values and
tenets of the Islamic moral economy. Industry stakeholders, including regula-
tors, academics, and practitioners, must collaborate to ensure that Islamic Fin-
tech adheres to its ethical foundations while utilizing the benefits of financial
technology (Raza Rabbani et al., 2021).

Islamic fintech cultivates a financial ecosystem that can prioritizes moral
economy, hence can boosting inclusion and enhancing financial stability. The
concept envisions a societal framework in which financial institutions can serve
not only as instruments for economic advancement, but also as channels for
promoting ethical values and communal welfare.

As we delve deeper into the realm of Islamic fintech, it becomes clear to
uphold a strong ethical framework and recognize that the rise of Islamic fintech
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serves as a promising indication of the potential to harmonize contemporary
technologies with ethical economic principles. This convergence has the poten-
tial to cultivate a society that not only achieves economic prosperity but also
upholds moral integrity.

In conclusion, by merging moral, social, and economic factors into finan-
cial innovation, Islamic Fintech represents an alignment with the Islamic moral
economy. This alignment has the potential to improve social welfare, economic
justice, and financial inclusion.

3. KEY APPLICATIONS OF ISLAMIC FINTECH: INNOVA-
TIONS AND USE CASES

Islamic Fintech is quickly developing as it combines modern technology
with Islamic financial principles as we can see in the Global Islamic Fintech Re-
port 2022 (GIFT, 2022). This union has the opportunity to produce a wide range
of apps that cater to numerous industries while upholding Shariah standards.

This section explores the exciting and diverse ways in which Islamic fin-
tech has been orchestrating a new era of financial solutions that are not just in-
novative but also ethically grounded. Herein, we delve into the pivotal realms
of digital banking and payment solutions, crowdfunding and P2P lending plat-
forms, Takaful Insurtech, wealth management and robo-advisory services, and
the integration of blockchain technology and cryptocurrencies into the Islamic
financial sector. Through this exploration, we seek to uncover the unique func-
tionalities and use cases that stand as a testament to the rich potential of Islamic
fintech in fostering a financial ecosystem that is robust, modern, and morally
grounded.

3.1. Digital Banking and Payment Solutions

Digital banking and payment solutions in Islamic fintech enable safe, fast
and convenient transactions while preserving the fundamental principles of Is-
lamic finance, which emphasize transparency.

Contemporary Islamic financial institutions provide mobile banking ser-
vices. These mobile platforms include services like as transferring funds, mak-
ing bill payments, and accessing account statements, all in accordance with
Sharia-compliant financial products and services.

The Islamic fintech sector is also currently experiencing adoption of con-
tactless payment methods. These payment methods prioritise ethical transac-
tions and utilise technology to offer enhanced convenience and safety. We also
can see that QR code payments involve the scanning of a QR code Islamic fin-
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tech companies have successfully included QR code payment solutions into
their platforms. This integration has enabled the provision of efficient and se-
cure payment choices, resulting in reduced transaction durations and enhanced
convenience in sharing payment details.

Digital payment systems, which enable customers to execute transactions
via mobile devices, are another important component. “Zilzar Life,” which fa-
cilitates Halal transactions and has attracted users from all around the world, is
one such application (Zilzar Life, 2021).

Digital wallets guarantee conformity to ethical principles and compliance
with Islamic law during the execution of transactions and provision of services.
These wallets provide a transaction experience while connect to Halal princi-
ples by refraining from engaging in businesses such as gambling, alcohol, or
arms.

The digitalization of banking services is a component of digital banking. In
terms of Islamic finance, this entails the development of websites that provide
services like financing, investing, and savings in accordance with Shariah. One
such is Maybank Islamic in Malaysia, which provides numerous online services
that adhere to Shariah (Maybank, 2021).

These digital alternatives to traditional banking offer accessibility, effec-
tiveness, and convenience while also having ability to address the Shariah con-
cerns of a sizable Muslim population.

3.2. Crowdfunding and P2P Lending Platforms

In the dynamic and ever-changing field of Islamic fintech, crowdfunding
and peer-to-peer (P2P) lending platforms emerge as effective mechanisms for
investments and financial transactions. These platforms promote inclusiveness,
transparency and socioeconomic empowerment by combining Islamic princi-
ples with contemporary financial technology. We can categorize crowdfunding
in three types as Table 3.

Table 3: Types of Crowdfunding

Type Features

Donation-Based | Platforms where people can give money to campaigns without ex-
pecting any money back. This is in line with the Islamic concept of
charity.

Reward-Based Backers get a good or service in exchange for their money, making
the deal halal and moral.

Equity-Based Investors get shares in an enterprise or venture, which encourages
equity participation that is in line with the law of the Sharia.
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EthisCrowd, a platform for financing Islamic real estate, serves as an illus-
tration. It enables people to pool their money and participate in profitable social
housing projects that also benefit society (EthisCrowd, 2021).

Peer-to-peer lending and Islamic crowdfunding are financial intermedia-
tion approaches that match lenders and borrowers in a way that complies with
Shariah. They are designed to adhere to Islamic finance’s fundamental concepts
of profit and loss sharing and asset-backed financing (Muryanto et al., 2021).
P2P lending can be put into three groups, as shown in Table 4.

Table 4: Types of P2P Lending and Their Principles

Type Features

Qard Hassan Loans with no interest that emphasise kindness and where the
lender only wants the capital amount back.

Mudarabah Profit-sharing agreements in which the gains are split in a way
that has already been decided.

Musharakah There are joint venture deals in which the profits and losses
are shared.

Blossom Finance (2023) is an Islamic peer-to-peer (P2P) microfinance plat-
form that aims to facilitate Sharia-compliant microfinancing options. The site
is designed to promote ethical financing practices and contribute to economic
growth.

Platforms for Islamic crowdfunding and peer-to-peer financing can have
opened up a new frontier in the Islamic financial ecosystem. These platforms
point to an encouraging future for Islamic financial technology, as they create
potential for halal and inclusive investments that are founded on the Islamic
principles of economic justice and welfare.

Islamic fintech envisions a future in which finance is not just a tool for
fostering economic progress, but also a way of fostering social harmony, trans-
parency, and economic justice. This future can be envisioned by cultivating a
financial landscape that places an emphasis on ethical investments and collab-
orative financial engagements.

3.3. Takatech

The Islamic equivalent of traditional insurance, takaful is founded on the
concepts of risk sharing and collaboration. Applications like automated under-
writing, claim management systems, and customer support chatbots are exam-
ples of Insurtech in Takaful.

The Islamic financial ecosystem has experienced the emergence and ex-
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pansion of Takaful, a Sharia-compliant alternative to conventional insurance.
Takaful operates based on the concepts of mutual help and risk-sharing. In re-
cent times, there has been a notable potential in the adoption of technology in
the Takaful industry, commonly referred to as ‘Insurtech.” This integration can
result in the advancement and improved effectiveness of Takaful services. This
section examines the phenomenon of Takaful Insurtech, its global competitive
landscape, and its significance in catering to the financially underserved com-
munity.

Takaful is based on Islamic concepts that advocate for the practise of coop-
erative risk-sharing and the prohibition of uncertainty (gharar) and gambling
(maysir). Participants make financial contributions to a collective fund that is
utilised to compensate for any losses experienced by any member of the group.
We can state takaful’s model in four models as Table 5.

Table 5: Takaful Models
Models Description
Mudarabah (Prof- | The participants and owners have reached a consensus to jointly

it-Sharing Model) distribute both financial gains and losses.

Wakalah (Agency In a pure agency contract, the operator receives compensation in
Model) the form of a fee.

Wakalah - Waqf Taking the wakalah plan for funding and adding an endowment
Model fund (waqf) to hold takaful donations. Extra money isn’t given

back to the players; it’s kept for future use or to help good causes.

Hybrid (Wakalah & | Contains parts of both the Wakalah and Mudarabah types. For
Mudarabah) underwriting and running costs, a wakalah fee is charged, and in-

vestments are handled on a mudarabah basis.

The incorporation of technology into the Takaful industry has facilitated
the development of inventive solutions, including the use of digital platforms
for policy management, the implementation of blockchain technology for claim
processing, and the adoption of artificial intelligence-driven risk assessment
tools. These advancements have contributed to enhanced operational efficiency
and improved user comfort.

Noor Takaful in the UAE is one such; it has adopted Insurtech to provide
customers with a streamlined online experience for Takaful products, including
automating the claims process (Noor Takaful, 2021).

Takaful faces strong competition from well-established insurance compa-

nies in a global context. We can examine the comparison of Takaful and global
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insurance in Table 6.

Table 6: Takaful vs Conventional Insurance

Aspects Takaful Conventional Insurance

Foundation Cooperative risk-sharing Commercial risk transfer

Investments Sharia-compliant Can be non-compliant

Revenue Model Based on helping cach other and | Based on premiums
giving back to the community

Takaful Insurtech is a keyway to reaching people who don’t have bank
accounts because it provides easy-to-use, digitalized, and affordable insurance
options that follow Islamic principles. Two main strategies can be suggested to
reach the Unbanked population in Table 7.

Table 7: Strategies to Reach Unbanked Population

Strate Description
gy p

Micro-Takaful Designed for low-income individuals, it provides inexpensive
payments while covering essential risks.

Mobile Applications Providing easy access to Takaful services via smartphones,
hence reaching a larger clientele.

An Insurtech company in Malaysia can be given as an example of digital
Takaful services through an intuitive mobile app, ensuring accessibility for the
unbanked population (Salam Takaful, 2023).

Takaful Insurtech is a harmonic blend of tradition and modernity, creating
a system based on mutual aid, risk-sharing, and ethical considerations and a
beacon of hope in promoting financial inclusion and providing security to the
weakest sectors of society, with a focus on harnessing technology to reach the
unbanked people. It can envision a future in which insurance is more than just
a financial tool, but also a medium for fostering community well-being, based
on the rich principles of Islamic finance.

3.4.Wealth Management and Robo-Advisory Services

Islamic wealth management involves Shariah-compliant financial plan-
ning, portfolio management, and investment guidance. Robo-advisory ser-
vices, which use algorithms to provide investment advice, have had a disrup-
tive impact.

Robo-advisors refer to digital platforms that employ algorithms and arti-
ficial intelligence to deliver automated financial advising and investment man-
agement services. The mentioned platforms have been designed in accordance
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with Islamic principles in order to provide robo-advisory services that are com-
pliant with Sharia law. We can categorize its components as Table 8.

Table 8: Components of Robo-Advisory Services

Components Descriptions

Algorithm-Based Ad- | Using algorithms to analyse market data and give financial ad-
vice vice that is in line with Sharia.

Automated Portfolio | Using automated tools to keep an eye on portfolios and make
Management sure purchases follow Sharia rules.

Wahed Invest is an example of a Robo-advisor, using algorithms to build
and manage diversified portfolios of Shariah-compliant assets. It ensures that
the investments are in line with Islamic ethical concerns while taking into ac-
count the individual’s risk tolerance and investment goals (Wahed Invest, 2021).

The integration of technology with Islamic principles in the form of Islam-
ic wealth management and robo-advisory services can significantly transform
the financial industry. Furthermore, it can promote inclusivity by expanding
its reach to a wider range of individuals, such as the technologically proficient
younger demographic and those residing in geographically isolated areas. This
enables them to conveniently participate in halal investments, therefore provid-
ing them with a chance to be involved in this financial activity.

It can present a comprehensive analysis of select Islamic fintech enterpris-
es specialising in robo-advisory and wealth management in Table 9. The table
highlights the distinctive areas of expertise of each company and provides a
concise overview of their respective service offerings.
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Table 9: Components of Robo-Advisory Services

Company | Specialty Brief Description
Name
Wahed Robo-Advisory | A global halal robo-advisor that gives people access to
Invest Services halal investment possibilities through an automated plat-
form and a diversified portfolio.
Sarwa Robo-Advisory | It is the first robo-advisory tool in the Middle East. Its
Services goal is to make investing in globally diversified portfolios
of low-cost index funds easier and more accessible.
Qardus Wealth Man- Even though Qardus is mostly a P2P lender, it also has in-
agement vestment chances where people can invest in asset-backed
halal products.
Yielders | Wealth Man- A UK-based Islamic financial company that follows ethi-
agement cal and Sharia-compliant principles and makes it easier for
people to invest in real estate. It gives people a chance to
take part in real estate projects that are funded by crowd-
sourcing;
Elipsa Wealth Man- A platform that helps ensure Sharia compliance in the
agement wealth management field by giving personalised financial
advice and investment solutions that are powered by Al
Simply Robo-Advisory | Offers a wide range of financial goods and services that
Ethical Services are in line with Sharia, including an automated advisory
platform that helps investors make smart halal invest-
ments.
Islamicly | Wealth Man- An app that helps find and track Shariah-compliant secu-
agement & rities around the world. This helps investors keep a halal
Advisory portfolio and make sure their investment plans are in line
with Islamic law.
Sharia- Wealth Man- Offers wealth management services that are in line with
Portfolio | agement Sharia, as well as personalised financial advice.
Habib Robo-Advisory | Offers a range of Sharia-compliant products and has
Bank AG | Services recently gotten into robo-advisory, using technology to
Zurich make halal investments easier through investment strate-
(HBZ) gies that are driven by algorithms.

Wealth management and robo-advisory services are being provided by the
mentioned firms using cutting-edge technological tools. These marketplaces can
play a critical role in promoting ethical investing options that are in line with
Islamic beliefs, as well as boosting financial inclusion. It's important to keep in
mind that certain firms” service offerings may extend beyond wealth manage-
ment and robo-advisory to include other forms of financial guidance as well.
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3.5.Islamic Cryptocurrencies and Blockchain Technology

The emergence of cryptocurrencies and blockchain technology has funda-
mentally can transform the worldwide financial environment, yielding note-
worthy ramifications for the field of Islamic banking. The advent of crypto-
currencies poses both obstacles and opportunities within the realm of Islamic
banking. The inherent characteristics of cryptocurrencies, such as decentrali-
sation and digitization, can fit with the principles of Islamic finance, hence fa-
cilitating financial inclusion. The ongoing discourse revolves around how the
suitability of cryptocurrencies can use a financial tool within the framework of
Islamic fintech.

In light of the inherent volatility observed in cryptocurrencies, the adop-
tion of stable coins, which are supported by actual assets such as gold or fiat
currency, could potentially present a more congruent solution with the princi-
ples of Islamic finance.

Islamic Fintech has incorporated blockchain and cryptocurrency technolo-
gy. For instance, Stellar is a cryptocurrency platform that may be used by Islam-
ic financial institutions because it has received certification as Shariah-compli-
ant (Stellar, 2021). We can see some other Islamic cryptocurrencies in Table 10.

Table 10: Examples of Islamic cryptocurrencies
Name Description Unique Function/Application
HB Token | Built on the Ethereum platform and | Ensures the authenticity and trace-
(Halal- geared towards the supply chain of | ability of Halal foods.
Chain) the Halal food business.
ADAB Only Shariah-compliant initiatives | A Shariah-compliant = cryptocut-
Solutions are listed on the First Islamic Cryp- | rency trading facility.
to Exchange (FICE).
Noorcoin | Halal-centric cryptocurrency based | Integrates blockchain technology
on Islamic principles. for Halal sector transparency and
traceability.

Additionally, blockchain technology is being investigated for uses in Is-
lamic finance. Integrating Blockchain into Islamic fintech has transformative
potential, as it aligns perfectly with the emphasis on transparency, trustworthi-
ness, and equity in Islamic finance principles. Its immutable record-keeping can
streamline the zakat collection and distribution processes, thereby nurturing
donor confidence. Moreover, the technology facilitates the automation of Sha-
riah-compliant contracts, efficient cross-border remittances, and the tokeniza-
tion of tangible assets, which is essential for fields such as Islamic real estate
investments and sukuk (Selcuk & Kaya, 2021). Some of examples about block-
chain-based Islamic fintech projects given in Table 11.
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Table 11: Examples of blokcahin-based Islamic fintech projects

Financial Country Blockchain Initiative/Use-case
Institution

Al Rajhi Bank | Saudi Arabia Services for international money transfers utilising
blockchain technology.

Abu Dhabi UAE Utilise blockchain for trade finance and intelligent
Islamic Bank contracts.

(ADIB)

Islamic Devel- | Multinational | Partnered with entrepreneurs to investigate the poten-
opment Bank tial of blockchain for Islamic finance solutions.
(IsDB)

Kuwait Fi- Kuwait Ripple’s blockchain-based solution for international
nance House transactions was evaluated.

(KFH)

Emirates Is- UAE Using blockchain technology to improve finance set-
lamic Bank vices and security.

Finterra Singapore Provides a blockchain-based platform for adminis-

tering end-to-end Islamic financial services, including

waqf (charitable trust) and crowdfunding;

In summary, Islamic Fintech is a developing industry that combines fi-
nancial technology breakthroughs with the moral and ethical tenets of Islamic
banking. These technologies, which range from blockchain to digital banking,
aim to offer effective, open, and moral financial services to a large worldwide
audience.

4. APPLICATIONS OF ISLAMIC FINTECH: FINANCIAL
COMPUTING PERSPECTIVE

Numerous applications that enhance efficiency, security, and customer ex-
perience have emerged as a result of the integration of computing technologies
with Islamic fintech. In the context of Islamic finance, this section examines a
number of such applications and their ramifications.

The field of Islamic finance currently has a significant capacity for change
as it incorporates financial technology (fintech) developments that comply with
Sharia law. This integration can reach incredible levels, involving the use of
three powerful technologies: Artificial Intelligence (Al), Machine Learning (ML)
and Deep Learning (DL). Artificial intelligence (Al) can help achieve this by
automating the tracking of Islamic investments and transactions and providing
predictive assessments to help make real-time decisions. In contrast, machine

226

o\



Gokmen KILIC & Yavuz TURKAN

learning (ML) can serve as a powerful tool for formulating Islamic investment
strategies as it has the capacity to analyze comprehensive datasets, adapt and
improve its methods, and distinguish investment opportunities that comply
with ethical principles mandated by Islamic law.

Deep Learning has the ability to solve critical problems in maintaining the
integrity of Islamic finance using fraud detection and compliance measures. It
rigorously examines transaction data to identify anomalies and ensure compli-
ance with regulatory standards. Automating compliance monitoring through
the interpretation of complex Shariah laws and regulations can contribute to
establishing a transparent and secure ecosystem. The integrated use of artificial
intelligence (AI), machine learning (ML) and deep learning (DL) in the Islamic
fintech space not only guarantees adherence to Sharia principles and ethical
standards in financial operations, but also marks a unique, remarkable era.

4.1. Al for Shariah-Compliant Risk Assessment

Artificial Intelligence (Al) plays a crucial role in risk assessment in the fi-
nancial industry, enabling financial institutions to make informed decisions
through the analysis of enormous datasets and the provision of accurate risk
forecasts (Gai, Qiu, & Sun, 2018). In the context of Islamic finance, artificial in-
telligence has been effectively integrated to ensure Shariah-compliant risk as-
sessment, thereby contributing to the efficiency, transparency, and resiliency of
Islamic financial system.

Due to its adherence to Islamic laws that prohibit interest (riba), uncertain-
ty (gharar), and wagering (maysir), risk assessment in Islamic finance differs
from that of conventional finance (Hassan, Antoniou, & Paudyal, 2005). There-
fore, Al in Islamic finance must take these prohibitions into consideration when
assessing risk.

Risk assessment using artificial intelligence (AI) has been done in Shari-
ah-compliant frameworks. Islamic financial institutions may make sure that in-
vestments and products are compliant with Shariah law and risk appetites by
utilizing Al For example, banks can automate the process of stock screening for
Shariah compliance by employing AL

4.2.Machine Learning for Islamic Investment Strategies

Machine Learning (ML), a subset of Artificial Intelligence, is essential to
the development of optimal investment strategies. ML algorithms can predict
future trends and make informed investment decisions by learning from histor-
ical data and patterns.

ML algorithms can be used to filter Shariah-compliant equities based on
business activities and financial ratios of the companies analyzed according to
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Shariah-screening rules. On the basis of these factors, support vector machines
and decision tree algorithms can categorize equities as Shariah-compliant or
non-compliant.

Machine learning can optimize portfolio selection in Islamic finance. ML
algorithms can recommend optimal portfolio compositions that maximize re-
turns while maintaining Shariah compliance by analyzing past performance,
market trends, and risk factors (Gai, Qiu, and Sun, 2018).

Robo-advisors are a notable application of machine learning in Islam-
ic investment strategies. Robo-advisors are digital platforms that offer algo-
rithm-driven, automated financial planning services with minimal human
oversight. In the context of Islamic finance, robo-advisors analyse large datasets
to provide Shariah-compliant personalized investment advice to clients.

The implementation of machine learning in Islamic investment strategies
is not, however, without obstacles. It calls for high-quality, pertinent, and clean
data, interpretability of machine learning models, and privacy and security
considerations.

In conclusion, the use of machine learning for Islamic investment strate-
gies has the potential to increase efficiency and personalization in the Islamic
finance industry, but its effective application requires addressing certain chal-
lenges and assuring the alignment of ML applications with Shariah principles.

4.3.Deep Learning in Fraud Detection and Compliance

Deep learning, a sophisticated subset of machine learning, has been in-
creasingly utilised in the financial industry for fraud detection and compliance.
These algorithms are capable of learning from large datasets and recognizing
intricate patterns, allowing for more effective and efficient fraud detection.

The implementation of deep learning is indispensable for ensuring Shariah
compliance and detecting fraudulent activities. First, deep learning algorithms
can detect anomalies or discrepancies in financial transactions that may indi-
cate fraudulent activity. They can learn and adapt from each transaction, mak-
ing them remarkably effective at detecting fraudulent patterns and preventing
potential hazards (Hodge & Austin, 2004).

Given the ethical and moral principles that govern the operations of Is-
lamic financial institutions, compliance is an essential component of Islamic
finance. Deep learning algorithms can be used to monitor and verify compli-
ance, ensuring that all transactions and operations adhere to the Islamic law
principles. This may entail analysing complex financial structures, analysing
intricate contractual agreements, and confirming that these entities adhere to
Shariah principles.
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Anti-Money Laundering (AML) is one area where deep learning has been
utilised in Islamic finance. Deep learning algorithms can shift through immense
quantities of transactional data to identify suspicious patterns and flag possible
instances of money laundering.

There are challenges associated with the application of deep learning to
fraud detection and compliance. It requires vast quantities of high-quality data,
sophisticated technical expertise, and robust computational resources. It is also
essential to ensure the interpretability and transparency of deep learning mod-
els.

Finally, the implementation of deep learning for fraud detection and com-
pliance in Islamic finance can enhance the integrity, dependability, and robust-
ness of Islamic financial systems. However, to assure successful integration, the
obstacles must be carefully addressed, and the applications must be in accor-
dance with the principles of Islamic law.

The aforementioned technologies, including artificial intelligence (Al), ma-
chine learning (ML), deep learning, algorithmic trading, cloud computing, and
big data analytics, are not exclusive to the domain of Islamic fintech. The com-
putational techniques are widely applicable and have been utilised in many
industries and for a multitude of objectives. The notable aspect of these entities
is in their implementation within the framework of Shariah-compliant financ-
ing. We can compare the computing technologies in Islamic Fintech in Table 12.

Table 12: Comparison of Computing Technologies in Islamic Fintech

Technology Application in Example Reference
Islamic Fintech
Artificial Intel- | Shariah-compliant Automating stock screen- (Gai, Qiu, &
ligence (Al) risk assessment ing for Shariah compliance | Sun, 2018)
Machine Learn- | Islamic Investment | Developing portfolios of | (Adeyemi & Na-
ing (ML) Strategies Shariah-compliant stocks | khooda, 2018)
Deep Learning | Fraud Detection Neural networks identi- (Hodge & Aus-
and Compliance fying patterns indicating tin, 2004)
fraud
Algorithmic Shariah-Compliant | Customized algorithms for | (Wahed Invest,
Trading Trading Strategies trading halal stocks 2021)
Cloud Com- Islamic Banking and | iMAL by Path Solutions (Path Solutions,
puting Financial Services 2021)
Big Data Ana- | Shariah-Compliant | Analysis of Shariah-com- | (Sultan & Bech-
Iytics Investment Deci- pliant stocks’ performance | ter, 2019)
sions
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The above applications indicate a clear demand for start-ups to engage in
innovative practises and offer solutions within the domain of Islamic fintech.
Companies who possess the ability to harmonise technology breakthroughs
with the principles of Shariah have the potential to capture a substantial market
share, given the considerable size of the global Muslim community.

In brief, the broad applicability of these technologies, along with their dis-
tinct utilisation within the framework of Shariah-compliant financial practises,
renders them a subject of significance within the domain of Islamic fintech.

5. REGTECH IN ISLAMIC FINTECH

Regulatory Technology (RegTech) is an important asset in this space as it
leverages technological advances to facilitate organizations to achieve regulato-
ry compliance with increased efficiency and reduced spending. It is important
to understand the role and possibilities of RegTech in the Islamic fintech space,
focusing on its capacity to ensure regulatory compliance, increase operational
efficiency and foster innovation. RegTech’s potential in helping Islamic fintech
businesses navigate the regulatory environment effectively should not be over-
looked.

RegTech is a relatively new industry that emerged in the wake of the 2008
financial crisis. It employs cutting-edge technology such as artificial intelligence
(AI), machine learning (ML), and big data in order to assist businesses in more
effectively complying with laws. In the context of Islamic financial technolo-
gy, regulatory technology (RegTech) can be of assistance in ensuring that all
financial goods and transactions comply with Sharia law, thereby cultivating a
system that is founded on compliance and trust. Its applications can be found
in a variety of fields, including as transaction monitoring, identity management
and control, regulatory reporting, and risk management.

Regulatory technology (RegTech) solutions play a crucial role in enabling
the continuous monitoring of financial transactions in real-time. This capability
is particularly important in the context of Islamic finance, where adherence to
Sharia standards is necessary at every stage of the transaction process. We can
see the applications of RegTech in Islamic Fintech as shown Table 13.
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Table 13: RegTech Applications in Islamic Fintech

Application | Description Application in Islamic Fintech
Field

Risk Manage- | Using technology to assess and | Syfe: A robo-advisor that offers in-
ment handle risks. vestment portfolios with risk manage-

ment based on Islamic principles.

HelloGold: A gold trading platform
with identity management security.

Identity Man-
agement and

Establishing digital identity
solutions that are compliant

Control with regulatory standards and
are secure.
Regulatory Automating the regulatory RegAlytics: Providing solutions for
Reporting reporting procedure to ensure | automated regulatory reporting ac-
transparency and compliance. | cording to the Sharia law.
Transaction Real-time monitoring of trans- [ OneGram: A digital currency se-
Monitoring actions to identify immediately | cured by gold that ensures compli-

any non-compliant activities. ance through real-time monitoring,
Y p g g

Upon contemplation of the development of RegTech within the Islamic
fintech domain, it can become apparent that it serves as more than simply a
supplementary instrument, but rather a crucial foundation that guarantees the
longevity and advancement of the industry. Through the utilisation of tech-
nology, the facilitation of Shariah-compliant financial transactions establishes
a foundation for a financial ecosystem that is more inclusive and ethical. This
ecosystem is organically congruent with the Islamic ideals of equity, transpar-
ency, and shared wealth.

Furthermore, RegTech serves as a fundamental element in mitigating the
complexities associated with regulatory compliance. Consequently, the accura-
cy and efficiency of these operations are enhanced. In addition, the analytical
functionalities of RegTech can contribute to the real-time surveillance and doc-
umentation, promoting a flexible framework that can promptly address any
instances of non-compliance, thereby safeguarding the integrity of Islamic fi-
nancial activities.

CONCLUSION

Islamic Fintech, which represents the intersection of Islamic finance princi-
ples and digital innovation, is a rapidly growing component of the global finan-
cial ecosystem. The inherent ethical and moral dimensions rooted in Shariah
principles, coupled with the disruptive power of technology, have the potential
to reshape the financial landscape, thereby increasing financial inclusion and
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fostering economic growth while ensuring adherence to a religious and ethical
framework (Arner et al., 2015).

The proliferation of Islamic Fintech applications demonstrates the adapt-
ability and innovative potential of this discipline. Solutions such as Shariah-com-
pliant digital banking, crowdfunding and P2P lending platforms, as well as
robo-advisory services, Insurtech, and Islamic cryptocurrencies, demonstrate
the breadth of technological innovation within the confines of Islamic finance
principles (Gomber et al., 2018). In addition, the revolutionary incorporation of
Artificial Intelligence, machine learning, and deep learning techniques in areas
such as risk assessment, investment strategies, and fraud detection has given
Islamic Fintech a new dimension (Gheeraert, 2014). The use of big data analyt-
ics, cloud-based banking, and high-frequency and algorithmic trading methods
indicates that Islamic Fintech is making significant strides in providing Shari-
ah-compliant financial services that are efficient and transparent.

Within the Islamic financial technology industry, RegTech can play a role
as a leading light, illuminating the path for entities as they navigate the of Sha-
ria compliance using cutting-edge technologies. RegTech has emerged not just
as a tool, but also as a catalyst that fosters compliance, efficiency, and creativity.
This can ensure a future in which Islamic finance is both technologically com-
petent and Sharia-compliant.

Islamic Fintech is essentially the combination of Islamic moral and ethical
principles with cutting-edge technological innovation. This integration creates
a disruptive force in the financial sector that not only offers efficient and trans-
parent financial solutions, but also coordinates them with a set of principles
that promote moral and ethical behaviour. This industry is a major player in
the global financial landscape due to its ability to surmount obstacles, innovate
continuously, and foster cooperation among stakeholders. The prevalence of Is-
lamic Fintech highlights the widespread acceptance of ethical finance, demon-
strating that the integration of technology with ethical principles is not limit-
ed to a certain niche, but rather a global ambition. Although the trajectory of
technology breakthroughs appears positive, it is imperative for stakeholders to
uphold a delicate equilibrium between these rapid developments and the en-
during principles of Shariah. The prospect of a future in which Islamic Fintech
emerges as a widely adopted option, rather than a mere alternative, is a cap-
tivating notion that underscores the worldwide attraction of financial systems
rooted in ethical principles. The advancement of Islamic Fintech necessitates a
sustained dedication.

The path forward for Islamic Fintech requires an ongoing commitment to
innovation, a focus on ethical and moral financial conduct, and an unwavering
commitment to addressing the challenges of standardisation and regulatory
governance. Its ability to promote financial inclusion and economic develop-
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ment, combined with its conformity with Shariah principles, demonstrates its
potential as a transformative force in the financial world. Islamic Fintech has
the potential to transform the financial landscape by making it more inclusive,
ethical, and effective.
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INTRODUCTION

The concept of charity is one of the greatest forces to unleash human en-
ergies and transform them into civilized actions, where this idea can unleash
the energies of many connotations, meanings, and values and transform them
into civilized actions that give rise to sustainable development functions and
institutions. The charity aims to foster a certain level of social solidarity among
society’s citizens. Charity addresses the toughest and most selfish desires of
human desires, which is the instinct for love of possession, and turns it into a
sincere desire for unlimited giving, and by releasing this energy from which
multiple civilizational events emerge, as money is the foundation upon which
different civilizational activities are built and which continue through securing
and ensuring its continuity. (Aref, 2008, pp. 20-21). The charity increases invest-
ment, which is the main reason for the economic development process through
its role in creating an attractive environment for investment, stimulating inter-
nal and external trade, and developing human resources that increase produc-
tivity, providing infrastructure and public services, which reduces investment
costs and attracts new investments. (Ammar, 2013)

The idea of charity has also managed to create the guarantor foundation
for transforming ideas into continuous civilized actions, transforming dreams
into civilizational institutions that benefit present and future generations, and
keeping cultural endowment institutions in historical moments that were less
prosperous (Aref, 2008, p. 21). No institution throughout history has been able
to achieve this type of sustainability, continuity, and survival of values even
if the economic and social conditions of its existence change except for the en-
dowment foundation. (Aref, 2008, p. 23) The charity was also able to ensure
that the condition of sufficiency in the duties of competencies is continuously
fulfilled, that the basic functions of society are maintained, and that the highest
values of the human community are achieved. The charity is the main support-
er and main financier of civil society institutions and their dependence on the
conduct of state affairs alongside government institutions, and this explains the
strength, continuity, and progress of Islamic civilization in different eras.

The idea of charity managed to keep the cultural charity institutions in
historical moments less prosperous. The charity has also been able to create a
guaranteed basis for transforming ideas into civilized and continuous actions
and turning dreams into civilizational institutions. Charity is a guide to civili-
zation and the essence of the concept of civilized sustainability. Charity arises
when society reaches the moments of civilization and the transition of humans
from focusing on thinking about the necessary needs to caring for perfection
and improvement. Charity has recently become a third economic sector and an
important number in the economic equation, as it stimulates the economy and
contributes to remedying some economic problems.
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The focus of this research is a review of Islamic charity literature, with an
emphasis on some of the fundamental issues concerning its application in the
real world. The study attempts to highlight the role of charity in economic and
social development through the ages, and the possibility of benefiting from this
role in achieving economic development in several Muslim-majority nations,
by studying the role of charity in treating some economic problems such as un-
employment, poverty, the state’s public budget deficit, and the redistribution
of income and wealth for the benefit of the poor, in addition to studying the
historical development of charity in Muslim-majority nations and the reasons
for their prosperity and decline, and the factors affecting the charity movement,
and identifying the most important problems and challenges facing the charity
development in Muslim-majority nations, and ways to develop the charity to
play its historical role and contribute to the process of economic development.

Charity is an important component of Islamic economics and plays a key
role in economic development. Several Muslim-majority nations suffer from
several economic and social problems, which hinder economic development
efforts and their increasing cost, especially with the growing and persistent
deficit in the public budget. This requires searching for alternatives to finance
economic development efforts in it outside the state budget. Charity comes at
the forefront of these alternatives, and then the study aims to identify how to
use charity as a free, continuous, and renewable resource in treating some eco-
nomic problems and contributing to achieving development.

This paper attempts to study the issue of charity as it represents an essen-
tial component of Islamic financing for setting up projects, providing bids, and
preserving the Islamic identity. This study, therefore, set out to assess the effect
of using charity as a tool for economic and social development and its role in
treating some economic problems such as treating the problem of unemploy-
ment, poverty, and the deficit of the state’s public budget.

The importance of the study is due to highlighting the role of charity (the
charitable sector) as a third sector in the economy alongside the public and pri-
vate sectors, which can contribute to achieving economic development, wheth-
er directly or indirectly, by referring to its historical and perceived role. In ad-
dition to shedding light on the Islamic endowment as it is an essential source
of Islamic financing for charitable projects, civil society institutions, and public
benefit. In addition to identifying problems of charity in Muslim-majority na-
tions, and ways of developing charity to fulfill its perceived role in economic
development.

There may be some possible limitations in this study. lack of data was a
major constraint; the charity sector in Muslim-majority nations suffers from the
lack of a database or accurate statistics on the size and development of the char-
ity. The second limitation concerns the role of charity in economic life. This role
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is an indirect and multi-impact where it is not possible to identify specifically
the economic effects of the development of the size of the charity or its reve-
nue or a specific endowment project on economic life. Therefore, the research
merely gave a brief analytical overview of the development of charity in Mus-
lim-majority nations and the factors affecting them in light of available data and
information on charity in Muslim-majority nations.

The main question of the study is what role can the charity play in treating
some contemporary economic problems and achieving economic development
in Muslim-majority nations? To answer this question, the study used a qualita-
tive approach as part of exploratory studies to investigate a concept and phe-
nomenon. The qualitative research approach relates to the gathering of data
about phenomena, and events.

Given the various ways in which charity can contribute to addressing
social issues and promoting economic growth, this study aims to propose a
framework for revitalizing charitable efforts and leveraging them to tackle per-
sistent problems. The proposed framework involves streamlining charitable
procedures to remove barriers for potential donors and engaging Imams to en-
courage charitable giving. It is important to consistently raise awareness about
the role of charity by highlighting the great reward that comes with charitable
acts in the Hereafter. Collecting ongoing charitable donations will allow mem-
bers of society to contribute to development projects, thereby increasing the
charitable sector’s impact and promoting a culture of charity. This, in turn, can
help to address numerous economic and social challenges. By implementing
these strategies, we can maximize the impact of charity in addressing pressing
social issues. This study is anticipated to assist researchers interested in the
Islamic economy by providing a critical review of what has been done in the
charity sector. As a result, it opens new opportunities for researchers to create
new innovative forms of the charitable sector to address socioeconomic issues
in Muslim-majority nations.

1. CHARITY IN ISLAM

Charity is praised in the Quran and Hadith as the most honorable way to
spend one’s wealth for the sake of Allah. Despite its common usage, charity
is used in different disciplines to mean different connotations. In the field of
Islamic economy, charity is used not only for spiritual purification but also to
build socioeconomic sustainability and social reforms that result in the well-be-
ing of an individual and society in this world and hereafter.

Charity is a voluntary work that carries out part of the income and wealth
of the rich in favor of the poor classes today and in the future. Charity is a
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productive wealth that is placed in an investment field in the manner of per-
petuation (Kahf, 2001, p. 12). As it works to transfer money from consumption
to investment, it provides financial resources to carry out service development
projects that contribute to economic development.

Charity and altruism appear to be inextricably linked. Altruism can be
identified by looking at purportedly “altruistic” behavior. A distinction must
be made between the acts we observe and the internal state because an altruistic
act can have multiple motivations. Being altruistic can create a desire to help
others, but the decision to act is made after considering the agent’s constraints
(Alchian, 1973).

The idea of charity is a multidimensional concept. It links a nation’s pros-
perity and continuity to competition, transparency, and morally responsible be-
havior for the sake of prosperity and economic progress. As previously stated,
both the Quran and the Prophet Muhammad’s words (Hadith) contain encour-
agement to make charitable donations, including the following:

“Who believe in the unseen, establish prayer, and spend out of what We have
provided for them, and who believe in what has been revealed to you, [O Mu-
hammad], and what was revealed before you, and of the Hereafter, they are
certain [in faith]. Al-Bagarah 2:3-4

“And spend [in the way of Allah from what We have provided you before death
approaches one of you and he says, “My Lord if only You would delay me for
a brief term so I would give Sadaqah from my wealth and be among the righ-
teous”. Al-Munafiqun 63:10

“Never will you attain the good [reward] until you spend [in the way of Al-
lah] from that which you love. And whatever you spend - indeed, Allah is
Knowing of it” 63. Al "Imran 3:92

According to the Hadith of the Prophet Muhammad:

“When a man dies, his acts come to an end, but three, recurring charity, or
knowledge (by which people) benefit, or a pious son, who prays for him (for the
deceased”. (Sahih Muslim, Number 1631).

Said bin Abu Burda reported on the authority of his grandfather that the
Messenger of Allah said: “Giving of Sadaqa is essential for every Muslim. It
was said (to him): What do you say of him who does not find (the means) to do
so? He said: Let him work with both his hands, thus doing benefit to himself
and giving Sadaqa. It was said to him: What about him who does not have
(the means) to do so? He said: Then let him assist the needy, the aggrieved. It
was said: What do you say of one who cannot even do this? He said: Then he
should enjoin what is reputable or what is good. He said: What about him if
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he cannot do that? He (the Holy Prophet) said: He should then abstain from
evil, for verify that is Sadaqa on his behalf”.

A notable example of charity, as a business with Allah, is the financing
of health and education. In the past and recent years, the charity has played
an important role in health and education spending in many countries. Mus-
lims were racing to endow mosques, schools, universities, libraries, places for
children’s education, and copying books until the Islamic civilization became
famous for huge libraries since ancient times (Saati, 1996 AD, p. 191) and the
charity was not limited to only the construction and management of buildings,
but it includes everything that students and teachers need of housing, food,
clothing, pens, books, libraries, health care, etc.., this is what made the charity
is an important source of funding for education. (Malawi, 2009, p. 16). There
is no doubt about the importance of education in the economic development
process, as studies indicate that education stimulates individual income in a
variety of cases and the size of the return from education varies according to the
conditions of time and space, and it is difficult to achieve high rates of economic
development considering illiteracy spread among the population. (United Na-
tions, Summary Report, 2003, pp. 5-6).

This distinction is further exemplified in the financing of health. Investing
in health is an investment in human and economic development, as healthy
development increases productivity, productive life, and the ability of individ-
uals to work, and therefore international institutions advise developing coun-
tries to invest at least 15% of their national budget in the health sector (United
Nations, 2011, p. 1). The endowment has borne the burdens of health in the
Islamic nation through different eras. As the endowments covered aspects of
economic and social life. Considering what Muslim-majority nations and de-
veloping countries suffer from, the charity stands out to play its historical role
in spending on health institutions, by spending on establishing hospitals and
healthcare homes and providing free treatment to those in need, which was
already achieved in the early ages of Islam (Malawi, 2009, p. 16).

The level of economic growth and performance is affected by the prevail-
ing social, political, and cultural factors in society, as the economic activity takes
place within the framework of these (Hussein, 1985, p. 185). The prevailing sys-
tems and cultural patterns of society exert an indirect influence on the economic
factors that interact in determining the level of economic growth (Shafi’i, D.T.,
p- 48). Cultural and social factors may bear many obstacles to economic devel-
opment, especially about the beliefs, customs, and traditions that are inherent
in the rural personality and resist social change. (Hussein, 1985, pp. 161-172).
Therefore, achieving economic development may require a change in the pre-
vailing systems and cultural structure of society. (Shafi’i, D.T., p. 49). When
examining the most important factors affecting the cultural and social level, we
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find nothing but education. Hence, the role of charity in the positive influence
on the cultural and social level and the diffusion of science and culture are high-
lighted through mosques, schools, libraries, and universities.

1.1. Value-Free Economics

A moral economy is an economy focused on morality, honesty, and justice
as opposed to one where it is believed that the market is exempt from such
concerns. (Thompson, Edward P, 1991). The issue of value-free economics has
been a controversial and much-disputed subject within the field of economics.
Most economists, however, would acknowledge that the claim of an economic
theory free of values is critical in establishing the discipline’s scientific nature.
(Coddington 1972, Gordon 1977, Samuels 1977, Sugden 1981, Colander 1994).
A positive, value-free economics is widely regarded as the ideal, in the sense
that it does not rely on any set of value judgments or any philosophical or psy-
chological framework. A moral issue is a challenge not only because the tech-
nical aspects are considered but also because moral principles are considered.
Islamic financial institutions must foster a supportive atmosphere of strategic
collaboration between Islamic charitable foundations and corporate entities to
activate the corporate social responsibility of the business organizations.

Moving on now to consider political stability and social security. Politi-
cal and social stability is one of the most important components of economic
development, and the endowment works in many areas of interest to the poor
and middle classes, which works to achieve political stability and social secu-
rity through its role in redistributing income and wealth between the poor and
the rich and among different generations, and achieving the principle of social
solidarity, and achieving the principle of altruism, by providing many general
social goods and services for all members of society such as education, health,
security, housing ... etc., which has a direct impact on the segments of society.
(Al-Banna, 2009, p. 663) which promotes a spirit of cooperation and love among
citizens, reducing hatred and sedition, which arises as a result of the disparity
in the distribution of incomes and wealth among classes of society, which re-
duces political turmoil resulting from a feeling of class inequality and societal
injustice. (Arjaoui, 1997, p. 28).

As was pointed out in the introduction to this paper, the endowment his-
torically represented the best compensation for the state’s failure to provide
the basic needs of society, which has often made it a protective shield from the
revolution over political power. Some countries have attempted to replace the
endowment system with Non-governmental organizations (NGOs), but they
have not been able to compensate for the role the charity was playing (Al-Sub-
aihi, 2012, p. 2).

Charity reduces the economic cost of daily life for individuals within so-
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ciety, which increases the real average wage of prevailing wages. This leads to
a decrease in the degree of feeling of poverty and destitution and thus reduces
the demand of workers to increase wages, which lowers production costs and
enhances opportunities for competition and expansion of production capacity
which is reflected in the form of increased demand for labor and reducing the
problem of unemployment.

These experiments illustrate that charity has distinct functions in helping
the poor meet their basic needs, especially the needs that maximize their ability
and motivate them to participate in effective social participation based on them-
selves and their capabilities, which helps the poor to develop their capabilities
and overcome the conditions that imposed on them the state of social margin-
alization (Al-Banna, 2009, pp. 670-671). Another example of this is the role of
charity in caring for the poor and orphans and reducing the cost of indepen-
dency: The high dependency ratio of poor families is one of the most import-
ant causes of poverty, as poverty is usually associated with families with large
numbers of children and orphan families, and women-headed families (Pronk
1994, p.62). The endowment works to alleviate the suffering of these families ei-
ther directly through redistribution of the endowed charity revenues allocated
to spend on the poor, (Al-Banna, 2009, p. 671) or indirectly using public services
and projects that endowments provide, such as health services and free educa-
tion for their children in schools and universities established by endowments.

Overall, these cases support the view that charity opens the way for com-
munity members to choose projects that suit their needs and aspirations de-
velopmental. Public participation is a basic principle in planning for economic
and social development, and there is no doubt that the development plans and
programs are truly reflective of the aspirations and hopes of all segments of
society (Al-Darsh, DT, p. 5) to achieve cooperation and harmony that helps the
development process succeed. Regime shedding leads to a low rate of pub-
lic participation in political and economic life, and a widespread lack of con-
fidence among members of society in the development programs provided by
the government, which negatively affects the success of the development pro-
cess (Qanous, 1999, 158).

2.ECONOMICS OF WAQF: THE ENDOWMENT EFFECT

Historically, the concept of endowment existed before the advent of Islam.
Similar ideas were found and worked on by previous systems and laws on
Islam, even if it was not named by this name. And managing its affairs, just as
the Grand Mosque and Al-Agsa Mosque were standing before Islam on such
an idea, and this can only be conceived as in the meaning of the endowment,
as the Romans and Germanic knew similar ideas of the endowment, whether
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in terms of idea or structure. (Imam, 1996, p. 144) However, Islam was the first
to put it in an organized legislative framework, and the endowment in Islam
was not limited to the temples and rituals but rather extended to the social,
economic, military, and other aspects. The endowment acquires its legitimacy
with the texts of evidence from the Quran and Sunnah, and the Companions
and the scholars of the nation agreed that it is permissible. An endowment is

a permissible contract that is not required by some jurists, it is necessary for
others (Ibn Abdin, 2003, p. 520).

The singular Waqf and plural Awakaf in Arabic mean to stop, preserve, or
contain. (Shukor, Anwar, Aziz, & Sabri, 2017a). Several definitions of endow-
ment have been proposed. According to Sayid Sabiq, Waqf means to hold the
property and give benefit in the way of Allah (Sabiqg, 2006: 423). It comes in
the sense of imprisonment, prevention, and reasoning, and each of these terms
revolves around one basic concept which is that the endowment means to hold
and imprison the property, not disposing of it, and benefiting from a specific
class of its revenues over time in legitimate and organized ways (Al-Basuony,
2014, p. 28).

2.1. Implication of Endowment in the Society

Several motives for the endowment differ in their impact according to the
conditions of time and place and according to the economic, social, and polit-
ical conditions and the extent of religious and ideological commitment. Some
resort to using the Wagf to achieve some economic gain, or to protect from the
dangers of political volatility.

There are many factors affecting the size and development of endowments
such as the level of religious and ideological commitment, the size of the pop-
ulation and the level of economic growth, the level of income and wealth and
the forms of their distribution, the extent of trust of the endowment owners of
the institutions based on the endowment, and the policy of the ruling authority
towards the endowment is one of the most important factors affecting the size
and development of endowments. In addition, the endowment’s success de-
pends to a large extent on the independence of its administration from the gov-
ernment, so that the endowment administrator can implement the conditions of
the endowment to meet the interests of the endowment. And that the success of
the endowment is at the forefront of the Islamic state, due to the conviction of
the person who owned the endowment that what he spends on the endowment
is a trade with God and seeking reward from God alone.

The problem of insufficient funding for development and the weak rates
of capital accumulation are among the most prominent obstacles to economic
development in several developing countries. The development process needs
to achieve high rates of capital accumulation in addition to the most efficient
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use of available savings (Al Kafri, 2018). The endowment increases the capital
accumulation and preserves the existing capital assets by increasing the accu-
mulation of productive capital allocated to charitable work in society, by cre-
ating new endowments and preserving and maintaining existing endowment
funds from converting to any other use (Abul Hassan, 2010, p312). The endow-
ment works to preserve the existing capital assets and prevent the transfer of
the suspended capital to another non-productive activity and allocate part of
the endowment’s revenue for its maintenance or increase in its origin, whether
that was required or not required (Kahf, 2001, p. 13). The Islamic endowment
contributes to addressing many economic problems, including the problem of
unemployment, poverty, and the treatment of the state’s public budget deficit,
and this can be explained as follows:

2.1.1 Financing of Poverty Alleviation Programs

The various forms of charity contribute to treating the problem of poverty
through their role in treating its causes and working to change the economic
and social characteristics of the poor. The endowment works to combat poverty
in several aspects, the most important are the following:

¢ The role of the endowment in the treatment of the unemployment prob-
lem: thus, part of the unemployed poor get out of poverty once and for all by
turning them from unproductive individuals suffering from poverty and un-
employment into productive individuals who add to the national product and
provides a permanent source of income for them instead of being recipient sub-
sidies. The importance of this role is because it works to exploit the most im-
portant production resource available to all members of society (Youssef, 2010,
p- 102).

® The role of the endowment in improving the ability of the poor to earn,
through the following points:

® Ensure the burden of education for poor families, as the prevalence
of ignorance, illiteracy, and limited culture is one of the most important causes
of poor efficiency and low productivity and income.

® Improving the health status of the poor, as poor people suffer from
the spread of diseases and epidemics, low health levels, and lack of food and
medicine, which leads to the spread of poverty and low productivity and re-
duces the number of working hours, which is a waste of human resources and
a reduction in the role of human capital in the production process (Hamed
Abdullah, 1993 AD, p. 254). The endowment contributes to reducing poverty
through its role in spending on the health sector, and tackling undernutrition
through the endowment for the establishment of hospices and wells (Farhat,
2009, pp. 308-309)
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e Facilitating access to credit: One of the most important obstacles fac-
ing the poor in their endeavor to get rid of poverty is the difficulty in obtaining
credit, whether from a formal or informal institution (Abu Al-Anin, 2004, p.
116). Many obstacles in the case of financing projects for the poor are either
due to inadequate conditions for lending, or because of their poor financial col-
lateral and high level of risk, so that they lend to them at high-interest rates,
or because financial institutions prefer financing large businessmen with large
projects and strong collateral (Al-Beltagy, DT, pp. 141-144). Here, the endow-
ment’s role in progress stands out this service is carried out in cooperation with
other Islamic financial instruments and spending on the bank of debtors, which
reduces the degree of risk so institutions accept to lend to them and finance
their projects, or to create endowments whose returns are used to supply the
poor with the tools of the profession that they are good at or to provide good
loans and assistance to small entrepreneurs.

® Reducing risks and increasing the capital accumulation of the poor;
one of the economic characteristics of the poor is avoiding taking risks and re-
jecting everything new. The poor prefer to work in the government sector even
if it is less income, in addition to simulation in their consumption behavior,
(Youssef, D., p. 15). It leads to a lower marginal propensity to save for poor
families and lowers their share of capital accumulation and fixed assets. An
endowment is a tool of social solidarity for members of society, and its mecha-
nism to secure the poor against the dangers of the purchasing power parity of
their income, and a major component of the Islamic strategy to reduce poverty.

e The role of the endowment in raising technical and skill efficiency:
The phenomenon of poverty in developing countries is closely related to the
problem of low productivity (Pronk, 1994, p. 65) as the productivity of workers
in poor countries is low compared to rich countries due to the low quality of
labor in terms of level education, health, and food (Hamdi Abdel-Azim, 2000,
pp- 96-98) where the productivity of the worker in the OECD countries (high
income) in 2006 was four times the productivity in developing countries, and
about 18 times the productivity in the least developed countries, measured in
fixed dollars and adjusted with purchasing power parity of International La-
bour. The importance of the endowment here is meeting these needs. The en-
dowment can contribute to the establishment of training centers for different
professions, or support and establishment of industrial and agricultural techni-
cal education schools, which increases the efficiency of workers and increases
job opportunities and reduces poverty.

2.1.2. Financing of Employment Programs

The great task of Islamic political economy is to devise a production
mechanism that not only is efficient and addresses issues of unemployment
and inflation, but also addresses the problem of distribution. The problem of
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unemployment in Egypt, for example, is due to many internal and external
factors, and the endowment contributes to treating it either directly or indi-
rectly through what the endowment provides for job opportunities for those in
charge of the endowment institution and the institutions that the endowment
is creating (Mansour, D.T. 2015, p. 115), or indirectly through the impact of en-
dowment on economic life, as the endowment stimulates the economic climate,
and increases aggregate demand (consumer and investment expenditure), as
the spread of endowments increases the consumer demand by redistributing
income and wealth for the benefit of the poor classes. When the wealthy en-
dow some of their money in favor of the poor classes, whether directly, such
as endowment for the poor and the needy, or indirectly, such as endowment
for the institutions that serve the poor classes, such as health, educational and
other institutions which leads to a reduction in the burdens of living conditions
of the poor classes, and provides them with a portion of the financial resources
available to them, directing them to consumer activity, as it is known that the
marginal propensity to consume of poor classes is greater than the marginal
propensity to consume wealthy classes (Naguib, 2001, p. 137). In addition to
the spread of endowments and their coverage of a large number of aspects of
economic and social life, alleviates the pressure on the state’s public budget,
and reduces the financial needs of the state, which works to provide a portion
of its financial revenues that could be directed to the benefit of the poor classes
in the form of support or additional services, or reducing taxes and fees for citi-
zens, and this leads to an increase in consumer demand and overall demand in
general, (Mansour, D.2015. P. 116), which leads to the revitalization of the pro-
duction system, the increase in the demand for labor, the increase in incomes,
and the increase in aggregate demand again.

The endowment also increases the accumulation of productive capital
allocated to charitable work in society, the expansion of productive capacity
through the constant call to establish new endowments, and the preservation
and maintenance of existing endowment funds from switching to any other
use (Kahf, 1998, p8). The endowment is a productive wealth that is placed in
an investment field as a matter of perpetuity. It is forbidden to sell or stop it
from working. It must be invested, maintained, and preserved in its produc-
tive capacity. It is a cumulative investment that is increasing day by day that
includes the endowments created by previous generations. In addition to the
endowments that will be created by the present and future generations, (Kahf,
2001, p. 12). This works to increase the demand for labor and provide many job
opportunities.

The endowment can also contribute to reducing unemployment through
its role in supporting small entrepreneurs, by establishing endowments aimed
at supporting them, whether by providing tools for the profession or trade, or
good loans. The endowment also worked to reduce unemployment through
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its role in stimulating internal and external trade, by providing many services
that encourage trade, such as building roads, bridges, and wells, and providing
many free services to traders, which encouraged them to carry out their activ-
ities and create new markets. (Mansour DT 2015, p. 122). This has worked to
provide job opportunities, either directly by increasing the number of workers
in the commercial field, or indirectly by providing some advantages for pro-
ducers, which encourages them to increase their activity and absorb new num-
bers of workers, such as the expansion of markets in front of their products,
obtaining production requirements at the lowest cost, and taking advantage of
specialization and division of labor in improving quality and reducing produc-
tion costs.

On the other hand, one of the most important contributions of the Islamic
Endowment in treating the problem of unemployment is the endowment pro-
vided by institutions and activities that work to raise the efficiency of the hu-
man element and improve the quality of the workforce in society (Al-Zawawi,
2004, p. 164) through its role in establishing schools, institutes, and universi-
ties, Libraries, books, and the care of science students and their affiliates, which
improves the quality of the workforce in society and increases its capacity for
production, innovation, and creativity (Saati 1996, p. 191)

The endowment can also play an auxiliary role in economic policies to treat
the problem of unemployment, as there is no conflict between their goals, which
makes the endowment valuable contributions that work to implement and
achieve the goals of economic policies interested in treating unemployment,
which qualifies the endowment to play an important role in this area, especially
since the endowment has a great role throughout history in Islamic civiliza-
tion, and it has recently become an important figure in the economic equation,
which proves its ability to finance activities that contribute to addressing some
economic problems, including unemployment, poverty, and the budget deficit.

2.1.3. Financing of the Budget Deficit

The endowment has many contributions to reducing the state’s public
budget deficit through its role in treating the causes of the deficit, its role in
reducing public expenditures, providing public goods and services to citizens,
and limiting government activities and expenditures to producing the neces-
sary goods, in addition to its role In increasing public revenues through its role
in stimulating economic activity, the role of the endowment in treating the bud-
get deficit can be identified through the following:

The endowment is one of the resources of a special nature that distinguish-
es it from the rest of public revenues, as it is a form of voluntary and sustainable
grants (financial spending) for the public benefit, which is based on the com-
plete freedom of the endowment and the extent of his conviction to endow part
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of his property in favor of a specific category (Al-Mutairi, 2008, P. 45). This ex-
plains the indirect relationship between the endowment and the public budget,
as it is not the authority of governments to reduce the budget deficit by directly
exploiting the endowment resources, but this is done indirectly without being
planned by the financial authorities. (Hassouna, 2006, p. 12). The relationship
between the endowment and the public budget is an integration relationship
and not contradictory. To the extent that the endowment contributes to the var-
ious activities, that bear its burdens on the public budget, the public budget
deficit decreases, as a result of the fulfillment of basic needs that were burden-
ing the public budget. (Hassouna, 2006, p. 15)

One of the most important causes of the public budget deficit in any coun-
try is the growing growth in its public expenditures and the inability to reduce
it, and the widening gap between public expenditures and revenues, especially
since most of these expenditures are focused on consumer aspects. The role of
the endowment in reducing public spending can be identified as follows:

e Restricting the government’s activities and expenditures to produce the
necessary public goods as far as their expected resources allow: This forms the
root of the Islamic economic system, as endowment institutions throughout his-
tory have produced quite a few commodities currently produced by the public
sector in many countries, which has alleviated relying on the public budget,
(Hassouna, 2006, p. 27).

® The contributions that the endowment can make in the field of educa-
tion and health, social solidarity, and military expenditure. The endowment
throughout history bears the burdens of education and health in Islamic civi-
lization until the beginning of the modern era, it also had a prominent role in
achieving social solidarity among members of society, in addition to its role in
military expenditure through endowments for building forts, endowments for
weapons, orchards, and equip armies. (Al-Sadhan, 2006, p. 27)

* The role of the endowment in limiting the increase in payments of wages
and salaries. Endowments work to achieve a kind of social solidarity between
members of society, by meeting many of the basic needs of disadvantaged
groups, (Al-Saad, 2005, p. 138) and redistributing income and wealth in favor of
the poor classes. , (Tufail, 1420 AH, p. 1216) and providing many public goods
and free services to workers in different institutions (Al-Sadhan, 2006, pp. 37-
38) This works to reduce the economic cost of daily life for individuals, which
leads to raising real wages, and then reducing the degree of feeling of poverty
and destitution, which works to reduce the increase in wages and salaries item
for government workers and the public sector and reduce the budget deficit.

The endowment indirectly contributes to increasing the public revenues of
the state through the impact of the endowment on economic life, and this can
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be identified as follows:

¢ Increasing tax revenue by increasing employment for the workforce:
where the endowment creates new job opportunities, either directly by provid-
ing many job opportunities for those in charge of the endowment system, the
institutions that the endowment creates, or indirectly through the impact of the
endowment on economic life, which stimulate the economic climate, increase
investment spending, increase capital accumulation, and expand production
capacity which increases the income tax revenue.

e Increasing the proceeds of taxes on profits: As the endowments indirectly
increase the consumer demand of the society as a result of redistributing in-
come in favor of the poor, which increases the demand for the products of the
investment sector, in addition to the facilities and services provided to the in-
vestment sector, which works to increase investment expenditure, capital accu-
mulation, expansion of investment projects, increase profits, and thus increase
the tax revenue on capital gains.

¢ Increasing the proceeds of customs taxes: The Waqf indirectly stimulates
internal and external trade (Al-Husseini Ammar, 2013), which leads to an in-
crease in trade exchange between different countries and regions, which in-
creases the revenue from customs taxes.

* Increase the profits of the public sector: As the public sector, like all sec-
tors in society, benefits from the services provided by the endowment, whether
directly or indirectly, as a result of the free endowment services that benefit
workers in this sector such as education, health, etc., which increases their level
of efficiency professional and their real wages rates, which is reflected in re-
ducing production costs to increase profits or reduce losses, and as the public
sector belongs to the state, this reduces expenditures or increases revenue in the
budget, thus reducing the budget deficit.

2.1.4. Financing of Economic Development

The endowment has many contributions to overcoming the obstacles and
problems of economic development. Endowment contributes to meeting basic
needs and remedying the deviation of productive structures, as the endow-
ment redistributes income for the benefit of the poor classes, and this is what
drives the productive structures towards the production of goods that meet the
basic needs of most members of society. Endowments also contribute through
free services and infrastructure projects. This results in reducing the production
costs of local products (Al-Farran, 2009, p. 121). This enhances competitiveness,
reduces imports, and supports exports of different commodities, which diver-
sifies the export basket and reduces fluctuations in export earnings and foreign
exchange, and achieves economic stability. in addition, to eliminating technical
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dependency, as developing countries, including Egypt, suffer from the intransi-
gence of developed countries and their obstruction to transferring new technol-
ogy to developing countries. The technology produced in developed countries
does not reflect the real needs of developing countries as it was designed to
conform to the needs of developed countries, which makes them very expen-
sive for poor countries, reduces their benefit and creates a state of economic and
technical dependency (Al-Shukairy, 1408 AH, P. 24). Therefore, the importance
of using the endowment in financing research and training operations and dis-
covering the new technology that is appropriate to the circumstances and needs
of developing countries, and works to move the wheel of development, and get
rid of the economic and technical dependence of the West, and the endowment
had previously made significant contributions to spending on science and sci-
entists in their discoveries, research and trips Scientific, where the endowment
was a source of funding for scientific research by providing decent living for
scientists and researchers of different directions, and providing salaries and
financial allocations for spending on them and bearing the cost of the housing,
clothing, food and drink they need (Saleh, 1997, p. 10).

The effectiveness of the endowment technique has been exemplified in
the financing of infrastructure. The historical role of the Waqf stands out as
an effective system in setting up such projects, as endowments have spread
throughout the ages to mosques, schools, hospitals, and universities, to con-
struct roads, bridges, arches, wells, and establish and operate a beacon to guide
ships. (Farran, 2009, p. 121). This is what qualifies the endowment to do the job
in the event of revitalization.

CONCLUSIONS AND POLICY IMPLICATIONS

The research aimed to identify the role that the charity can play in treat-
ing some economic problems and achieving economic development. The
research reached results and recommendations, the most important are the
following:

Conclusions

Several issues have arisen as a result of governments in majority-Muslims
countries controlling the majority of the charitable sectors, including the aboli-
tion of civil endowments, administrative corruption, lack of a database or accu-
rate statistics, and weak protection over endowment properties, a large number
of disputes and attacks on them, the lack of proportionality between the nature
of the current government administration and the feature of independence and
decentralization of the endowments, and the high costs of endowment and the
low ability of the community to endow, the absence of a database or accurate
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statistics on the size and development of endowments, the subjection of endow-
ments to serve the objectives of the ruling authority, the non-economic manage-
ment of endowment assets.

Charity throughout history contributed to the treatment of many economic
problems such as unemployment, poverty, and the deficit of the state budget
through the positive effects of the endowment on economic and social life. The
endowment has a positive role in treating the problems facing economic devel-
opment and providing the preconditions and basic requirements for it, and this
is what qualifies it to play a role in this field, especially with its zero cost.

Charity plays an indirect role in alleviating the financial burdens imposed
on the state by contributing to spending on satisfying public needs such as
building schools, hospitals, places of worship, social solidarity... etc. Spending
on these projects provides a portion of the state’s financial resources for use in
spending on other development projects.

The subordination of endowments to serve the objectives of the ruling au-
thority weakened the endowment system, so endowments must be freed from
the control of the ruling authority, by providing for the fortification and endow-
ment in the constitution.

Policy Implications

The findings of my paper have considerable managerial implications, in-
cluding the following;:

Attention must be paid to studying the charity sector in Muslim-majority
nations, how it is used and its impact on economic and social life, and its vital
role in treating some contemporary economic problems and achieving econom-
ic development.

Recovering all the endowments that have been confiscated by the gov-
ernment, and the responsibility for this is the Ministry of Endowments, which
must be the first to demand the restoration of their properties, in addition to
adequate compensation for the proceeds of these endowments in the previous
period.

Reconsidering the law prohibiting civil endowments and trying to reform
its system by what is decided by Islamic law, the responsibility for this is the
parliament.

Combating corruption, weak protection, and frequent attacks on endow-
ment assets, and this can be done by removing the endowments from the gov-
ernment bureaucracy department by opening the way for individual and col-
lective administration supported by judicial supervision, in addition to issuing
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laws to fortify the properties of endowments and criminalizing all the attacks
that occur.

The problem of inconsistency between the nature of the current charity
management with the feature of independence and decentralization that char-
acterized the endowments can be overcome by allowing the emergence of mul-
tiple forms of endowment management systems instead of being limited to the
central government style. Patterns of endowment management should be re-
considered and supported by judicial supervision, government administration,
and endowment management through the boards of directors of some NGOs,
and it is suggested that the field be left to the Waqf to choose the management
style that obtains its confidence and achieves the goal of the endowment.

It is also possible to overcome the problem of the high costs of endowment
projects and the low ability of members of the community to endow by finding
new ways of financing endowments that depend on the permissibility of a col-
lective or joint endowment by collecting ongoing charities and converting them
into a large endowment. Examples include the idea of endowment funds and
endowment instruments which includes endowment stocks, and endowment
bonds such as endowment participation bonds, in addition to the great role that
charities can play in this field.

Civil society organizations can contribute to the civil revival of the endow-
ment through their role in rebuilding trust in the endowment system, providing
those who wish to endow with full information about the different needs and
priorities of society, and informing public opinion about the role the endow-
ment plays in society, and it can also it plays an important role in distributing
endowment rents to targeted groups like the poor.

The non-economic management of charity assets is one of the problems of
the endowment in Muslim-majority nations. Therefore, it is necessary to sep-
arate the economic and the social aspect of the endowments, even though the
social aspect may be the goal of the endowment.

Addressing the causes of the decline in the processes of charity in several
Muslim-majority nations in the modern era by working to correct the distorted
mental image of most of society about the endowment, such as its decline in
some activities such as mosques and correcting the mental image of the state’s
role in economic and social life. In addition, carrying out awareness campaigns
aimed at raising the level of charity culture, and facilitating procedures for es-
tablishing and documenting charity.
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Extended Abstract

In this study, alternative methods suggested instead of commodity for-
ward, commodity futures and commodity option contracts in contemporary
Islamic law literature are evaluated The majority of contemporary Islamic ju-
rists are of the opinion that the aforementioned contracts are not permissible.
For this reason, it is important to identify and analyze the alternatives to be
proposed instead of these contracts. The study consists of two main parts. In the
first part, alternatives of commodity forward and commodity futures contracts,
in the second part, alternatives of commodity options contracts are examined.
Some of the methods proposed as alternatives to commodity forward and com-
modity futures contracts are classical and some are contemporary methods.
Among the classical methods, there are salam contract, forward (credit) sales
contract, and istisna’ contract. Contemporary methods include parallel salam,
parallel istisna’, and suqiiq. All of the methods proposed as an alternative to
commodity option contracts consist of classical methods. Among these, sale
contracts on condition of discretion, down payment contracts, sale contracts,
forward (credit) sale contracts and istisna’ contracts can be counted. Contempo-
rary Islamic lawyers, who do not allow commodity forwards and commodity
futures, are in disagreement as to whether it is necessary to seek alternatives
for commodity forwards and commodity futures, and commodity options con-
tracts. While a group of jurists adopt the view that alternatives that are legiti-
mate in Islamic law can be proposed for these transactions, some other jurists
are of the opinion that it is not the right approach to propose an alternative for
these transactions, considering that it is unnecessary to propose an alternative
for an illegitimate transaction. The study is based on the approach of Islamic
jurists who propose alternatives in this regard. In the study, the definition and
nature of commodity forward and commodity futures contracts and the clas-
sical methods proposed as an alternative to commodity option contracts are
briefly mentioned. The focus here is on the “alternative” aspect of the classical
methods proposed as an alternative to commodity forward and commodity fu-
tures contracts and commodity option contracts. For this purpose, the purpos-
es and functions of the aforementioned contracts have been revealed and the
classical methods proposed as an alternative to these have been evaluated in
terms of these purposes and functions. First of all, the definition and nature of
the modern methods proposed as an alternative to commodity forward and
commodity futures contracts and commodity option contracts are revealed, as
they are less known compared to classical methods. Then, the views of con-
temporary Islamic jurists on the ruling of these methods are briefly mentioned.
Finally, contemporary methods proposed as alternatives are evaluated in terms
of the purpose and functions of commodity forward and commodity futures
contracts. In addition to many other purposes and functions, speculation and
hedging come first among the purposes and functions of realizing commodi-
ty forward and commodity futures contracts and commodity option contracts.
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The provision of speculation is controversial among contemporary Islamic ju-
rists. The prevailing view in contemporary Islamic law literature is that it is not
legitimate because the purpose of speculation is gambling or it means gam-
bling. For this reason, there is no alternative that has been proposed for the
purpose of speculation in the contemporary Islamic law literature. Because it
is not right to seek alternatives for an illegitimate purpose. On the other hand,
hedging purpose has been accepted as a legitimate aim in contemporary Is-
lamic law literature. As a matter of fact, when we look at the reasons for the
emergence of commodity forward and commodity futures contracts in history,
it is seen that the primary reason is to protect producers and traders from risk.
One of the first organized and organized examples of derivative contracts is the
Chicago Mercantile Exchange, which was established in Chicago, USA in 1848.
In Chicago, which is one of the important trade centers, due to the variability
between supply and demand, farmers were going to cut prices due to product
surplus at one time of the year and even had to dump their products into the
Lake Michigan. On the other hand, in another period of the year, there were
exorbitant increases in prices due to product shortages. To prevent this and to
control prices, the Chicago Mercantile Exchange was established by the merg-
er of several traders. Thus, while the farmers were protected from the risk of
their goods being retained and prices falling by selling their products before
the physical delivery date, the merchants were protecting themselves against
exorbitant price increases that would occur if the product was not found with
the contracts they made before the due date. Considering the actors that carry
out commodity forward and commodity futures contracts for hedging purpos-
es today, these include importers, exporters, manufacturers, traders, investors,
portfolio managers and banks. In hedging, partial hedging can be aimed as well
as full hedging. When the transactions in derivative markets are examined, it
is seen that the aim of the participants is not to eliminate the losses completely,
but to reduce and minimize the risks. In the contemporary literature, it is seen
that the alternatives proposed for commodity derivatives are generally consid-
ered within the framework of hedging purposes.

GiRis

Emtia tlirev sozlesmeleri; forward, futures, swap ve opsiyon sozlesmeleri
olmak tizere baslica dort tiire ayrilmaktadir. Bu calismada ¢agdas Islam huku-
ku literatiiriinde emtia forward, emtia futures ve emtia opsiyon s6zlesmeleri
yerine Onerilen alternatif yontemler ele alinacaktir. Calismada emtiaya dayali
tiirev sozlesmeler merkeze alindigindan dolayr emtia swap sozlesmeleri ile al-
tin ve giimiise dayali forward, futures ve opsiyon sozlesmeleri i¢in Onerilen al-
ternatif yontemler kapsam disindadir. Zira swap sozlesmeleri i¢in her ne kadar
“doviz swap1” ve “emtia swap1” seklinde bir ayrim yapilmis olsa da gergekte

261

XA\



ibrahim OZPOLAT

bu sozlesmelerde emtia/mal miibadelesi mevcut olmayip islem doviz ve para
uizerine gergeklesmektedir. Ayni sekilde ¢cagdas finansta mal/emtia olarak de-
gerlendirilen altin ve giimdis, Islam hukuku acisindan yaratilistan para (semen)
kabul edilmesi sebebiyle altin ve giimiise dayali forward, futures ve opsiyon
sozlesmelerinin alternatifleri calismanin disindadar.

Emtia tiirev sozlesmeler icin Onerilen alternatiflere ge¢gmeden once bu
sOzlesmelerin kisaca tanitimasi ¢alismanin anlasiimasmi kolaylastiracaktir.
Forward sozlesmeler; “alict ile saticimin belirli bir varligi, sozlesme tarihinde belir-
lenen fiyat iizerinden ilerideki (belirli) bir tarihte teslim etme ve karsiligimin ilerideki
aymi tarihte teslim alinmasina dayali sozlesmeler” (Sancak, 2012, s. 19-20) olarak ta-
nimlanmaktadir. Futures sozlesmeler ise, standart miktar ve nitelikteki somut
veya soyut bir varligi, belirli bir ileri tarihte, belirli bir fiyattan satma veya satin
alma hakki/yiikiimliliigii doguran ve organize borsalarda islem goren sozles-
meler olarak tanimlanmaktadir (OZ§ahin, 1999, s. 11-12; Yanbolu, 2011, s. 17;
Koy, 2018, s. 89). Tanumlardan anlasilacagi tizere forward sozlesmeler ile futu-
res sOzlesmeler arasinda siki bir iliski oldugu ve esasen futures sdzlesmelerin,
forward sozlesmelerin gelismis ve standart hale getirilmis bir tiirii veya organi-
ze borsalarda islem gormeye uyarlanmis forward sozlesmeler oldugu séylene-
bilir. Opsiyon sozlesmeleri ise, belirli bir pirim mukabili s6zlesme taraflarmndan
birinin kars1 tarafa, belirli bir varligi, belirli bir tarihte veya belirli bir tarihe ka-
dar, sdzlesme tarihinde sabitlenen belirli fiyat {izerinden satin alma veya satma
konusunda se¢gme hakki tanidig1 s6zlesmelerdir (Koy, 2018, 51; Durmus, 2018,
s. 14; Dogan, 2008, s. 13; Y1lmaz, 2016, s. 55; Gozgor, 2008, s. 89).

Yeni ortaya cikmis bu sozlesmelerin Islam hukukundaki yeri tartismalidir.
Cagdas Islam hukukgcularinin gogunlugu emtia forward ve emtia future s6z-
lesmelere cevaz vermezken (Mecmau'l-fikhil-islamji, t.y., Karar no: 63, 1/7, s.
122-123; Karadagi, 1993, s. 154-155; Ebi Gudde, 1993, s. 335-337; Osmani, 1993,
s. 349-355; Ali Siileyman, 2005, c. 2, s. 814-819, 944-948; Hattab, 2005, s. 18-22;
Lahim, 2012, c. 2, s. 649-651; Safiye Ketaf, 2013-2014, s. 368-369; AAOIFI, 2018,
s. 539-540, 545-546) baz1 Islam hukukgculari bu sézlesmelerin caiz oldugunu ileri
stirmektedir (Saati, 1999, s. 66-67; Islambdili, 2008, s. 115; Bayindir, 2008, s. 121-
124; Saati, 2009, s. 160-161; Kamali, 2020, s. 275, 288, 290; Bashir, 2020, s. 88-90).
Ayni sekilde opsiyon sozlesmeleri ile ilgili de cagdas Islam hukukgularinin go-
gunlugu olumsuz yaklasim ortaya koyarken (Mecmau'l-fikhi’l-islami, t.y., Ka-
rar no: 63, 1/7, s. 121; Karadagi, 1993, s. 157-158, 180; Sellami, 1993, c. 1, s. 239-
240; Darir, 1993, c. 1, s. 263-267; Ebti Siileyman, 1993, c. 1, s. 308, 319-320; Ebt
Gudde, 1993, s. 337-339; Kassar, 2003, s. 254-255, 271-273; Ali Siileyman, 2005,
c. 2, 5. 1049-1052; Bayindir, 2008, s. 69; Ketaf, 2013-2014, s. 448; Durmus, 2014, s.
123-124, 139; AAOIF]I, 2018, s. 540) baz1 Islam hukukgulari opsiyon sozlesmele-
rine olumlu yaklagmaktadir (Siileyman, 1982, s. 425; Ciindi, 1988, s. 151; Saati,
1999, s. 83; Hattab, 2005, s. 13-18; Kamali, 2020, s. 266, 272-273; Bashir, 2020;
62, 255-256, 264-265, 341-342). Calismanin konusu emtia tiirevleri i¢in 6nerilen
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alternatifler olmasi sebebiyle bu s6zlesmelerin hiitkmdi ile ilgili detayli inceleme
calismanin siirlarini agsmaktadir.

Emtia forward ve emtia futures sdzlesmelerine cevaz vermeyen cagdas Is-
lam hukukgulari, bu islemler i¢in alternatif aranmasinin gerekli olup olmadig1
konusunda goriis ayriligi igindedir. Bir grup hukukeu bu islemler i¢in Islam hu-
kukunda mesru olan alternatifler 6nerilmesi yaklasimini benimserken (Cinkf,
2004, s. 283; Hattab, 2005, s. 24-25; Ketaf, 2013-2014, s. 370; Mecmau'l-fikhi'l-is-
lami, t.y., Karar no: 63, 1/7, s. 123) diger baz1 hukukgular ise mesru olmayan
bir islem igin alternatif 6nermenin gereksiz oldugu diistincesinden hareketle
bu islemler i¢in alternatif dnermenin dogru bir yaklasim olmadig1 kanaatini
paylasmaktadir (Osmani, 1993, s. 353-355). Emtia forward ve emtia futures
sozlesmeler i¢in herhangi bir sekilde alternatif dnermenin gereksiz oldugunu
savunan cagdas Islam hukukcularindan bazisi, ilgili goriisii su sekilde gerekge-
lendirmektedir: Emtia forward ve emtia futures s6zlesmelerin mesru bir amact
bulunmay1p bu sozlesmeler ile genellikle hakiki bir ticaret degil fiyat degisim-
lerinden kazang saglamaya yonelik spekiilatif bir amag hedeflenmektedir ki bu
amag kumar ile olduk¢a benzerdir. Emtia forward ve emtia futures s6zlesmele-
rin riskten korunma icin gergeklestirilmesi durumunda taraflar genellikle uzun
siire stoklamak {izere daha 6nce satin aldiklar {iriinleri {izerinde gelecekte
muhtemel fiyat degisimlerinden kaynaklanacak kayip ve zarar durumundan
korunmay1 hedeflemektedir. Bu amag stokguluk gibi Islam hukuku acisindan
mesru olmayan bir amag olmasi sebebiyle riskten korunma amaci agisindan da
bu sozlesmeler icin alternatif aranmasi gereksizdir (Osmani, 1993, s. 353-355).

Opsiyon sdzlesmelerine cevaz vermeyen gagdas Islam hukukgulari, emtia
forward ve emtia futures sozlesmelerde oldugu gibi bu islemler i¢in de alterna-
tif aranmasinin gerekli olup olmadigi konusunda goriis ayriligindadir. Bir grup
hukukgu opsiyon islemi igin Islam hukukunda mesru olan alternatifler 6neril-
mesi yaklagimini benimserken (Ketaf, 2013-2014, s. 448-449; AAQOIFI, 2018, s.
540) diger bir grup hukukgu ise opsiyon isleminin mesru olmadigini 6ne stirtip
bu islem icin alternatif aranmamasi gerektigini savunmaktadir (Darir, 1993, c.
1,s.271).

Emtia forward ve emtia futures sozlesmeler ile opsiyon sozlesmelerine ce-
vaz vermeyen cagdas Islam hukukcularindan bazisi, emtia forward ve emtia
futures sozlesmeler ile opsiyon sozlesmeleri i¢in alternatif aranmasi konusu-
nu iglemin amacma bagh olarak degerlendirmektedir. Bu hukukgular, emtia
forward ve emtia futures sdzlesmeler ile opsiyon sozlesmesini gergeklestiren
taraflarin bu iglemler ile spekiilasyon gibi kumar manas: tagiyan sakincali bir
amact kastetmesi durumunda islemin mesru olmamas: sebebiyle alternatif
Oonermenin gereksiz oldugunu savunurken, taraflarin bu islemler ile konusu
mal olan gercek bir satim akdini kastetmesi durumunda ise Islam hukuku aci-
sindan mesru alternatifler onermenin caiz ve miimkiin oldugunu ileri stirmek-
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tedir (Eblt Gudde, 1993, c. 1, s. 338; Karadagi, 1993, c. 1, s. 187; Kassar, 2003, s.
274).

Bu arastirmanin amaci, ¢agdas Islam hukuku literatiiriinde daginik olarak
var olan alternatiflerin tespit edilmesi ve bu alternatiflerin amag ve islev baki-
mindan emtia forward, emtia futures ve emtia opsiyon sozlesmeleri ile kar-
silagtirilmasidir. Bununla birlikte bu arastirma, emtia forward, emtia futures
ve emtia opsiyon sozlesmeleri igin Onerilen alternatif yontemlerin tiimiiniin
cagdas Islam hukuku literatiiriiniin tamamimndan taranip ¢ikartilmasi iddiasin-
da degildir. Bu ¢alisma, ¢agdas Islam hukukunda genel olarak bu sozlesmeler
i¢in Onerilen alternatiflerin ortaya gikartilmas: ve bu sozlesmeler ile onerilen
alternatiflerin amag ve islev bakimindan karsilastirilmasina yonelik bir deneme
girisimidir. Bu baglamda ¢alismada ilk olarak emtia forward ve emtia futures
sozlesmeler yerine Onerilen alternatif yontemler ardindan emtia opsiyon soz-
lesmeleri icin Onerilen alternatifler tizerinde durulacaktir.

1. EM"TiA FORWARD VE EMTié FUTURES SOZLESMELER
YERINE ONERILEN ALTERNATIF YONTEMLER

Emtia forward ve emtia futures sdzlesmelerin tarihte ilk ortaya ¢ikis amag-
larina bakildig1 zaman bu amaglarin basinda iireticiler ile tliccarlar1 koruma
amact gelmektedir. Tiirev sozlesmelerin teskilath ve organize olmus ilk 6rnek-
lerinden biri 1848'de ABD’nin Sikago sehrinde kurulmus olan Sikago Ticaret
Borsasidir. Onemli ticaret merkezlerinden biri olan Sikago'da arz talep arasin-
daki degiskenlik sebebiyle ciftciler, yilin bir donemi iirtin fazlalig1 sebebiyle
fiyat indirimlerine gidiyor hatta {irtinlerini Michigan goliine dokmek zorunda
kaliyorlardi. Buna karsilik yilin bir bagka déneminde {iiriin kithg: sebebiyle fi-
yatlarda fahis artislar meydana geliyordu. Bunun Oniine ge¢mek ve fiyatlari
kontrol altina almak iizere birkag tiiccarin birlesmesiyle Sikago Ticaret Borsa-
st kurulmustur. Boylece ciftciler, {irinlerini fiziki teslimin yapilacag: tarihten
once satarak mallarinin elde kalmas: ve fiyatlarin diismesi riskinden korunur-
ken, tiiccarlar da vadesinden 6nce yaptiklar: s6zlesmelerle {iriin bulunmamasi
durumunda olusacak fahis fiyat artislaria kars: kendilerini koruma altina al-
mis oluyorlardi (Tkiz, 1995, s. 3-4). Tarihi olarak emtia forward ve emtia futu-
res sozlesmelerin kullanim amaglarinin basinda riskten korunma gelse de bu
sO0zlesmelerin gelisimi ve 6zellikle finansal tiirevlerin ortaya ¢ikmasi ile birlikte
piyasa katilimcilarimin cogunlugu tarafindan spekiilasyon amaci baskin olarak
tercih edilmistir.

Emtia forward ve emtia futures sozlesmelerin gerceklestirilme amaclar:
arasinda onemli olan ve mesru oldugu sdylenen gerekcenin riskten korunma
(hedging) oldugu goriilmektedir. Emtia forward ve emtia futures s6zlesmelere
cevaz vermeyen Islam hukukgularinin taraflarin riskten korunma ve yatirrm
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gibi mesru amagclarini gergeklestirmek {izere bazi alternatifler 6nerdikleri go-
riilmektedir. Onerilen alternatiflere bakildiginda bir kisminin Islam hukukun-
daki klasik akitlerden hareketle onerildigi diger bir kisminin ise finans miihen-
disleri tarafindan tiretilmis modern bazi uygulamalar oldugu bilinmektedir.
Calismada klasik akitlerden alternatif olarak 6nerilenlerin Islam hukukundaki
durumunun mesru ve meghur olmasi sebebiyle bu akitler {izerinde detayl in-
celeme yapilmayacak yalnizca alternatif olma yonleri iizerinde durulacaktir.
Buna karsilik ¢cagdas uygulamalardan alternatif olarak onerilen islemlerin ¢ag-
das Islam hukukgulari arasinda tartismali olmasi hasebiyle alternatif olma yon-
lerinin yaninda gerek mahiyeti gerekse de Islam hukukundaki yeri 6zet olarak
aktarilacaktir.

1.1. Emtia Forward ve Emtia Futures Sozlesmeler Yerine Onerilen Klasik
Yontemler

Emtia forward ve emtia futures sozlesmelerin yerine Onerilen alternatif
yontemlerin baginda Islam hukukunun klasik sozlesmeleri gelmektedir. Bu
sozlesmeler arasinda selem akdi, vadeli satim akdi ve istisna’ akdi bulunmak-
tadir. Bu baglikta bu yontemlerin Islam hukukundaki yerinden ziyade emtia
forward ve emtia futures sdzlesmeler ile amag ve islev bakimindan baglantisi
sorgulanarak alternatif olma nitelikleri tizerinde durulacaktir.

1.1.1. Selem Akdi

Emtia forward ve emtia futures sozlesmeleri yerine 6nerilen klasik yontemler-
den biri selem akdidir (Akkus & Sakarya, 2018, s. 289, 291). Sozliik anlami agisin-
dan “teslim etmek, teslim olmak, pesin bedelle vadeli {iriin almak” gibi manalara
karsilik kullanilan selem, bir fslam hukuk terimi olarak, nitelikleri ile zimmette
sabit olan belirli vadeli bir malin, pesin bedele mukabil satilmast islemidir. Selem
de bir satim sozlesmesi olmasiyla birlikte iki 6zellik bakimindan normal bir satim
sozlesmesinden ayrismaktadir. Birincisi, akit konusunun normal bir satim sozles-
mesinde bizzat belirli (ayn) olmasma karsilik selem sozlesmesinde nitelikleri ile
zimmette sabit belirli bir tiir (sifat/deyn) olmasi durumudur. Tkincisi ise selemde
bedelin pesin olmasi zorunlulugudur. Zira normal bir satim sozlesmesinde -sarf
sozlesmesi hari¢- bedelin vadeli olmasi caizdir (Serahsi, t.y., c. 12, 124-125).

Selem akdi uygulama agisindan bir¢ok ornek ile izah edilebilir. Gelecekte
tahil fiyatlarinin diismesinden endise duyan veya nakit ihtiyaci olan bir ¢iftci
ile gelecekte fiyatlarin yiikselmesinden endise duyan ve tahil ihtiyaci olan bir
tliccarin heniiz cift¢inin hentiz hasat edilmemis mahsulleri tizerinde selem akdi
gerceklestirmesi tipik bir selem akdidir. Katilim bankalar1 uygulamasinda ise,
ureticisi tarlasindan elde ettigi mahsulii veya bagka bir yerden temin ettigi va-
siflar1 belirli tirtindi, katilim bankasina hakiki ya da hiikmi olarak teslim etmek-
le sorumludur. Selem mals, selem akdinde belirtilen 6zelliklere uygun olmazsa,
katilim bankasinin selem malini reddetme veya oldugu gibi kabul etme hakki
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mahfuzdur. Siire¢ soyle isler: Miisteri, {iretimi yapilacak mala iligskin finans-
man talebini katilim bankasina bildirir. Katiim bankasi, miisteriye limit tah-
sis eder. Finansman talebinin onaylanmasinin ardindan katilim bankas, ilgili
malin 6demesini iireticiye pesin olarak yapar. Uretici belirlenen siire sonunda
selem malin1 katilim bankasina teslim eder. Katilim bankasi selem malini teslim
aldiginda pesin veya vadeli olarak satar veya alt selem yapar.

Selem akdinin emtia forward ve emtia futures sdzlesmelerin gerceklestiril-
me amaglarini karsilayamayacagina dair goriisler mevcut olsa da (Kahaf, 1993,
c. 1, s. 641) selem akdi, emtia forward ve emtia futures sozlesmelerin gercekles-
tirilme amaclarindan mesru olanlarin karsilanabilmesi i¢in 6nemli bir alternatif
olarak durmaktadir. Emtia forward ve emtia futures sdzlesmelerin gercekles-
tirilme amaglar1 arasinda genellikle riskten korunma ve spekiilasyon vardir.
Bu amaglardan riskten korunma amaci ¢agdas Islam hukukgular: tarafindan
mesru kabul edilirken spekiilasyon amaci ise Islam hukukgularmin biiyiik co-
gunlugu tarafindan sakinca bulundurmaktadir. Mesru olmayan bir amag icin
alternatif aranmasi dogru olmadigindan spekiilasyon amaci icin alternatif one-
rilmesi gerekmez. Riskten korunma amaciyla emtia forward ve emtia futures
sOzlesmeleri gerceklestiren aktorlere bakildiginda bunlar arasinda ithalatcilar,
ihracatcilar, tireticiler, tiiccarlar, yatirimcilar, portfoy yoneticileri ve bankalar
sayilabilir. Riskten korunmay1 amaglayan bu aktorlerin her durumda tam ko-
runmay1 amaglamadig1 bazi durumlarda kismi korunmay1 amagladiklar1 go-
riilmektedir. Tiirev piyasalardaki igslemler incelendiginde, ¢ogunlukla katilim-
cilarin amacinin risklerin zararlariin tamamen ortadan kaldirilmas: degil aza
indirgenmesi ve minimize edilmesi oldugu goriilmektedir. Son yillarda, tiirev
piyasalardaki islem hacmi, tiirev piyasalarin bagh bulundugu dayanak varlik-
larin islem hacminden daha yiiksek seviyelere ulagsmustir. Riskten korunma
fonksiyonunun bu yiikselmedeki etkisinin biiyiik oldugu ifade edilmektedir.
Riskten korunanlar, emtia forward ve emtia futures sozlesmeler ile genellikle
fiyat riski, doviz kuru riski, enflasyon riski ve likidite riski gibi risklere karsi
korunmay1 amaglamaktadir (Kurar, 2010, s. 6-7; Tanyel, 2016, s. 6). Bu gercevede
selem akdinin Ozellikle riskten korunma amacini karsilamak tizere alternatif
olmas1 miimkiindiir. Ancak selem akdinin mesruiyet sartlar1 arasinda tarafla-
rin akit konusu tizerinde fiziksel teslim ve teselliimii amaclamasi da mevcuttur
(Ketaf, 2013-2014, s. 370-372). Emtia forward ve emtia futures sozlesmelerin ris-
kten korunma amaciyla gergeklestirilmesi halinde her durumda fiziksel teslim
ve teselliim zorunlu olmay1p islem bazi1 durumlarda fiziksel teslimle baz1 du-
rumlarda ise fiziksel teslim olmadan sonlandirilabilmektedir (Elgigek, 2020, s.
18). Bu sebeple selem akdi, sadece emtia forward ve emtia futures sozlesmele-
rini fiziksel teslim ve teselltim ile birlikte riskten korunma amaciyla gercekles-
tiren aktorler i¢in bir alternatif olabilir.

Yukarida zikredildigi tizere emtia forward ve emtia futures sozlesmeler
i¢gin ¢agdas Islam hukukgularin 6nerdigi en onemli alternatiflerin basinda
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stiphesiz selem akdi gelmektedir (Karadagi, 1993, c. 1, s. 188; Cinkfi, 2004, s.
283; Saltis, 2008, s. 768; Lahim, 2012, c. 1, 412; c. 2, 653; Ketaf, 2013-2014, s. 370;
Bakmi, 2013, s. 151). Zira selem sozlesmesi hem f{iretici hem toptanct hem sa-
nayici hem de yatirimct pozisyonunda bulunan herkes i¢in ¢dziim saglayan
bir alternatif olarak goriilebilir. Bu akit ile elinde iiriinii hentiz bulunmayan
ve finansman ihtiyaci olan tiretici nakit ihtiyacini karsilamakta, gelecekte iiriin
ve ham madde ihtiyaci olan toptanci ve sanayiciler gelecege doniik muhtemel
fiyat ylikselmelerinden korunma saglamakta ve elinde nakit bulunan yatirimei
da sermayesini degerlendirme imkani bulabilmektedir (AAOIFI, 2018, s. 283;
Muslih, 2007, s. 91-96, 105-111). Boylece emtia forward ve emtia futures s6z-
lesmelerin amagclarindan olan riskten korunma ve yatirim amaglar: selem akdi
ile de karsilanabilmektedir. Riskten korunma amacinin selem akdi ile gercek-
lestirilebilecegi agiktir. Yatirrm amacinda ise, katilim bankalar1 uygulamasinda
oldugu gibi sermayesi bulunan bir banka veya bireysel bazda sahislar, tiretici-
nin mahsuliinii satin alip 6demesini pesin olarak yapar. Uretici belirlenen siire
sonunda selem malimi katilim bankasina veya sahislara teslim eder. Katihm
bankas1 veya sahislar, selem malin1 teslim aldiginda pesin veya vadeli olarak
satarak veya alt selem yaparak kazang saglamay1 amaglar. Diger taraftan hem
emtia forward ve emtia futures stzlesmelerde hem de selem sozlesmesinde,
akdin iki tarafi da ilerde fiyat degisimlerinden kaynaklanan muhtemel kay1p ve
zarar durumlarmni da karsilikli yiiklenerek risk paylasiminda bulunmaktadir.
Zira vade tarihine kadar olan zaman igerisinde fiyatlarda diisiis meydana ge-
lirse miisteri, yiikselis meydana gelirse satict zarara ugramis olmaktadir (Misri,
1991, s. 342-347). Bu baglamda emtia forward ve emtia futures sdzlesmelerin
caiz olmamast durumunda selem akdi bir alternatif olarak 6ne stiriilebilir.

Selem akdi her ne kadar emtia forward ve emtia futures sdzlesmelerin
mezk{ir mesru amaglarini gergeklestirme konusunda 6nemli bir alternatif ola-
rak one ¢ikmis olsa da selem akdinin kendine has birtakim 6zellikleri oldugu ve
bu 6zellikler cercevesinde Islam hukukunda mesru kabul edildigi unutulma-
malidir. Bu baglamda klasik selem akdinin emtia forward ve emtia futures s6z-
lesmeler ile benzer ve farkl 6zellikleri oldugu goriilmektedir. Benzer 6zellikler;
ikisinin de satim akdi olmasi, ikisinde de akit konusunun zimmette nitelikleri
ile sabit standart (misli) mallardan olmasi ve ikisinde de akit bedelinin belirli
olmasidir. Farkli 6zellikleri ise; emtia forward ve emtia futures sdzlesmelerde
akit bedeli pesin olmamasina karsilik selem akdinde bedelin pesin olmasi, se-
lemde amag malin fiziksel teslimi iken emtia forward s6zlesmelerde az olarak
emtia futures sozlesmelerde ise genellikle amacin fiziksel teslim olmay1p fiyat
degisimlerinden kazang saglama anlami tasiyan ve kumar ile de yakin iliskisi
bulunan spekiilasyon durumu olmasidir. Selem akdinin emtia forward ve em-
tia futures sozlesmelere alternatif olarak One siiriilebilmesi ve emtia forward
ve emtia futures sozlesmelerin amag ve fonksiyonlarimnin selem akdi altinda
gerceklestirilebilmesi icin selem akdinin iki sart1 kendisinde bulundurmas: ka-
¢inilmazdir. Bunlar; akit bedelinin akit aninda pesin 6denmesi sart1 ile satic
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ve misterinin akit kurma amacinin malin fiziksel teslim ve tesellimii olmasi
sartidir (Hattab, 2005, s. 19; Ketaf, 2013-2014, s. 370-372). Selemi mezk{ir s6zles-
melere alternatif olarak oneren ¢agdas Islam hukukcularmm bu iki sartla ilgili
ortaya ¢ikacak probleme dair herhangi bir degerlendirmede bulunmadig: go-
riilmektedir. lgili literatiirde selem akdinin alternatif olma hususunda mezkir
sOzlesmelerle yalnizca amag ve islev bakimindan degerlendirmesi mevzu bahis
edilmektedir.

1.1.2. Vadeli Satim Akdi

Emtia forward ve emtia futures sdzlesmeler icin Onerilen alternatiflerden
bir digeri de klasik vadeli satim akdidir. Bu akit ile emtia forward ve emtia
futures sozlesmelerin gergeklestirilme amag ve islevlerinden riskten korunma
amact ile likit ihtiyacini giderme amaci gergeklestirilebilir. Zira satic1 pozisyo-
nunda olup elinde iirtin bulunan tarafin gelecege yonelik likidite ihtiyaci olup
malini pesin olarak satip bedelini garantilemek isteyebilir. Buna karsilik miis-
teri pozisyonunda olup elinde nakit olmayan fakat acil {iriin ihtiyact bulunan
diger bir tarafin bu yonde bir istegi bulunabilir. Bu durumda vadeli satim akdi
ile akit konusunun pesin olarak teslimi ve akit bedelinin daha sonraki belirli bir
vadede ifast miimkiin kilinmig olur (Lahim, 2012, c. 1, 412; Ketaf, 2013-2014, s.
372). Boylece vadeli satim, taraflardan her birinin mesru amaglarini gergekles-
tirmek i¢in kullanilmis olur.

Vadeli satim akdi ile emtia forward ve emtia futures sdzlesmeler, her ne
kadar mezklir amag ve islevleri gerceklestirme hususunda birlesseler de ya-
pisal olarak birbirinden farkli 6zelliklere sahiptirler. Soyle ki; emtia forward
ve emtia futures sozlesmelerde akit konusu ve akit bedeli vadeli oldugu halde
vadeli satim akdinde akit konusunun pegin olmasi1 zorunlu olup yalnizca akit
bedeli vadelidir. Akit bedelinin gelecekte belirli bir vadeye ertelenmesi akdi va-
deli satim suretine ¢evirmektedir. Diger taraftan vadeli satim akdinde taraflar
icin akit konusunun selem akdinde oldugu gibi teslim ve teselliimii amaglan-
maktadir. Emtia forward ve emtia futures sozlesmelerde ise fiziksel teslim her
durumda zorunlu degildir. Vadeli satim akdinin emtia forward ve emtia futu-
res sOzlesmeler i¢in alternatif olmasi kendine has sartlar1 tasimasi ile birlikte
mimkiindiir.

1.1.3. istisna’ Akdi

Emtia forward ve emtia futures sdzlesmeler icin Onerilen alternatiflerden
biri de istisna” akdidir. “Eser so6zlesmesi” ve “siparis sozlesmesi” olarak da bi-
linen istisna’ akdi, sozliik anlami agisindan “sanat ve maharet gerektiren bir
sey yapmak” anlamina karsilik kullanilmaktadir. fslam hukuku terimi olarak
ise, tiretilmesi ve yapimi istenen ve hali hazirda mevcut olmayip nitelikleri ile
zimmette sabit olan belirli mallarin (eserlerin) satis1 tizerine gergeklestirilen bir
akdi ifade etmektedir (Kasani, 2010, c. 6, s. 84; [bn Abidin, 2011, c. 7, s. 500-
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502; Aktan, 2001, c. 23, s. 393; Bakmi, 2013, s. 151-152; AAOIFI, 2018, s. 313).
Tanimindan da anlasilacag iizere istisna’ akdinin en Snemli 6zelligi akit ko-
nusunun akit esnasinda mevcut olmayip zimmette nitelikleri ile sabit bir mal
olmasidir. Bu akitte tiretilmesi ve yapimi istenen seyin ham maddesinin ytikle-
niciye (sani’) ait olmasz sarttir. Akit konusunun isverene (miistesni’) ait olmast
durumunda bu s6zlesme istisna’” akdi olmaktan ¢ikip icare akdi olur (Ali Hay-
dar, 2010, c. 1, 385).

Istisna’ akdi bircok sekilde 6rneklendirilebilir. Bir kimsenin bir marangoza
giderek kendisi i¢in belirli 6l¢ii ve nitelikte bir gardirop yapmasini talep etmesi
lizerine marangozun da belirli bir {icret karsihiginda bu isi yapmayz tistlenmesi
istisna” akdinin en tipik orneklerinden biridir. Mecelle’de “bir kimse ehli sana-
yiden birine ‘bana su kadar kurusa soyle bir sey yap’ deyip o dahi kabul etse istisnden
bey” miin’akid olur” denilerek tanimlanan istisna’ akdi Ali Haydar tarafindan
“mesela miisteri pabugguya ayagin gostererek filan nevi sahtiyandan su kadar
kurusa bana bir ¢ift pabug yap deyip o dahi kabul etse yahut marangoz ile til
ve arzin1 ve evsaf-1lazimesini beyan ederek bir kayik yahut gemi yapmak iizere
pazarlik etse, istisna’ miin‘akid olur, kezalik til ve hacmi ve sair evsaf-1lazimesi
beyan olunarak her biri su kadar kurusa olmak iizere bir fabrikaci ile su kadar
igneli tiifek yapmak {izere pazarlik olunsa, istisna’ miin‘akid olur” ifadeleri ile
bunu 6rneklemektedir (Ali Haydar, 2010, c. 1, 385).

Istisna’ akdi ile selem akdi arasinda benzerlik bulunsa da bu iki akit ara-
sinda ilkesel olarak farklar bulunmaktadir. Bu farklari soylece 6zetlemek miim-
kiindiir: (1) Istisna’ akdinde akit konusu sanat ve emege dayanip hali hazirda
mevcut olmayan zimmette sabit misli mallardan olusurken (Kasani, 2010, c. 6,
84, 86; Ali Haydar, 2010, c.1, 374; Zuhayli, 2013, c. 4, 390-391), selem akdinde
akit konusunun sanat ve emege dayali olmas: sart olmay1p saticinin miilkiye-
tinde veya piyasada mevcut olmasi sarttir (Kasani, 2010, c. 7, 139; Ali Haydar,
2010, c. 1, 376; Zuhayli, 2013, c. 4, 367-368). (2) Islam hukukgularindan bazilari-
na gore istisna’” akdinde siire sart1 mevcut degilken (Kasani, 2010, c.6, 86) selem
akdinde belirli bir siirenin belirtilmesi ittifakla gereklidir (Kasani, 2010, c. 7, 145;
Ali Haydar, 2010, c. 1, 385-386; Zuhayli, 2013, c. 4, 365-366). (3) Istisna’ akdinde
Islam hukukcular1 arasinda tartismali olsa da son tahlilde her iki bedelin vadeli
olmasina cevaz verilmesiyle birlikte (Ali Haydar, 2010, c. 1, 387; Karadagi, 2006,
s. 156; Kahaf, 2011, s. 91-92; AAQOIFI, 2018, s. 297-298, 310; Mecmau’l-fikhi’l-is-
lam1 ed-Dueli, t.y., Karar no: 66, 3/7) selem akdinde bedelin pesin olmas: sarttir
(Kasani, 2010, s. 7/113, 86; Ali Haydar, 2010, c. 1, 380; Zuhayli, 2013, c. 4, 362).

Istisna’ akdini cagdas literatiirde 6nerilen digerlerinden ayricalikli kilan
en 6nemli 6zellik her iki bedelin vadeli olma olanagidir (Ali Haydar, 2010, c. 1,
387; Karadagi, 2006, s. 156; Kahaf, 2011, s. 91-92; AAOIFI, 2018, s. 297-298, 310;
Mecmau'l-fikhi'l-islami ed-Duel, t.y., Karar no: 66, 3/7). Bu 6zelligi ile istisna’
akdi, emtia forward ve emtia futures s6zlesmelerin en onemli 6zelliklerin biri
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olan her iki bedelin vadeli olmasi konusunda bu so6zlesmeler ile ortak nitelik
arz etmektedir (Karadagi, 1993, c. 1, s. 188; Lahim, 2012, c. 1, 412). Istisna’ akdi
bu ozelligi sebebiyle diger alternatifler arasinda 6n plana ¢itkmakta (Akkus &
Sakarya, 2018, s. 289-291) ve alternatif olma hususunda selem akdi ile vadeli
(veresiye) satis akdinden ayrismaktadir. Selem akdinde akit konusu vadeli olsa
da akit bedelinin pesin olmasi sart kosulurken, vadeli (veresiye) satis akdinde
akit bedeli vadeli iken akit konusunun pesin olmasi sart kosulmaktadir.

Bununla birlikte istisna” akdinin, emtia forward ve emtia futures s6zlesme-
lerin alternatifi olabilmesi igin selem akdiyle ilgili kissmda zikredildigi tizere
Islam hukukunda gerekli olan genel sartlar1 tasitmasinin yaninda akit konusu
olan malin teslim ve teselliimiiniin akit taraflarinca amag¢lanmis olma sartin1 da
tasimasi gerekmektedir. Bu baglamda istisna’ akdi, emtia forward ve emtia fu-
tures sozlesmeleri fiziksel teslim ile birlikte riskten korunma amaciyla gercek-
lestiren aktérler icin bir alternatif olabilir. Spekiilasyon gibi Islam hukukunda
sakincali olup fiziksel teslim ve teselliimiin amaglanmadig: islemler i¢in alter-
natif olarak one stiriilmesi miimkiin degildir.

1.2. Emtia Forward ve Emtia Futures Sozlesmeler Yerine Onerilen Cag-
das Yontemler

Emtia forward ve emtia futures sozlesmelerin yerine alternatif olarak
onerilen Islam hukukunun klasik akitlerinin yaninda ¢agdas bazi yéntemler
de vardir. Cagdas literatiirde hiikiimleri ile ilgili tartisma olsa da son tahlilde
bu yéntemlere cevaz veren Islam hukukgularinin var oldugu goriilmektedir.
Cagdas yontemlerin baslicalar1 arasinda paralel selem, paralel istisna’ ve sukuk
yontemleri gelmektedir. Bu yontemlerin mahiyet ve hiitkmii {izerinde 6zet ola-
rak durulup amag ve islev bakimindan emtia forward ve emtia futures sozles-
melere alternatif olma nitelikleri ele alinacaktir.

1.2.1. Paralel Selem

Emtia forward ve emtia futures sozlesmelerin alternatifi olarak onerilen
yontemlerden biri de paralel selem uygulamasidir (Hattab, 2005, s. 19; Bayin-
dir, 2008, s. 120). Diger bir isim olarak “alt selem” adiyla da bilinen paralel
selem soyle tanimlanmaktadir: Selem saticis1 veya selem alicisinin, selem soz-
lesmesini gercgeklestirdikten sonra, bu sézlesmedeki malla aym 6zelliklere sa-
hip bir mal tizerinde, {igiincii bir taraf ile ters pozisyonda (ilk s6zlesmede satic1
olan tarafin alicy, alic1 olan tarafin da satici olacagi sekilde) yeni ve bagimsiz bir
selem sdzlesmesi yapmasidir. ilk selem sozlesmesinde satici olan tarafin ikinci
selem sOzlesmesini gerceklestirme sebebi genellikle ilk selem sozlesmesiyle ifa
yiikiimliiliigii altinda bulundugu mali temin etmedir. ilk selem s6zlesmesinde
alic1 olan tarafin ikinci selem s6zlesmesini gerceklestirme sebebi ise genellikle
ilk selem sozlesmesi ile hak etmis oldugu malin fiyatinda gerceklesecek degi-
simlerden kaynaklanan kayip ve zararlardan korunmadir. Gergeklestirilen iki
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selem sozlesmesinin her birisi digerinden bagimsiz olup aralarinda bir iligki
yoktur. Her iki sozlesmeden kaynaklanan hak ve yiikiimliiliikler yalnizca igin-
de bulundugu sézlesmeyi baglar ve diger sozlesme ile herhangi bir sekilde ilis-
kilendirilemez (Muslih, 2007, s. 84; Kahaf, 2011, s. 88-89; AAOIFI, 2018, s. 278;
Seyh, 2021, s. 242-243).

Klasik selem akdinde islem gergeklestikten sonra vade siiresi i¢inde ta-
raflar pozisyonlarini yeniden degerlendirme imkan: elde ederler. Selem ma-
linin fiyatiyla ilgili degisiklikler konusundaki beklentiye gore taraflar, ilk akit
ile ayn1 6zelliklere sahip fakat tersi yonde bagimsiz yeni bir selem sozlesmesi
gerceklestirerek pozisyonlarini kapatma ihtiyact duyabilir ve boylece risklere
kars1 korunma elde edebilirler (Kahaf, 2011, s. 88-89; Kahya, 2012, s. 156-157;
Seyh, 2021, s. 270). Ayrica bir baska agidan taraflarin acil nakit ihtiyaci dogabilir
(likidite) veya bir bagka yatirim firsat1 bulmus olabilirler. Bu durumda paralel
selem sozlesmesi soz konusu ihtiyaci karsilama ve firsati degerlendirmek igin
bir alternatif olarak ortaya ¢ikar (Saliis, t.y., s. 49; Seyh, 2021, s. 267-269).

Paralel selemin ¢agdas iktisat mithendisleri tarafindan gelistirilmis mo-
dern bir uygulama olduguna karsi ¢ikip bu islemin erken dénem Islam hukuku
kaynaklarinda ele alindigini savunan goriislerin de var oldugu goriilmektedir
(Salas, ty., s. 49; Seyh, 2021, s. 243-244). S6z konusu goriisii savunan hukuk-
cularin goriislerini delillendirmek i¢in 6rnek olarak zikrettikleri aktarimlar
arasinda Imam Safii'nin “el-Umm” isimli eserinde gegen su ifadeler dikkate
sayandir: “Her kim, bir yiyecek maddesinde selem sozlesmesi yapar da daha sonra kab-
zetmeden Once bu yiyecek maddesinin bizzat kendisini (biaynihi) satarsa caiz olmaz.
Ancak yiyecek maddesini zimmette nitelikleri ile sabit olacak sekilde (bisifatin) satarsa
(selem yaparsa) ve bu (ikinci islemdeki) yiyecek maddesini (birinci islemdeki) diger yi-
yecek maddesinden kabzetmeye (tahsil etmeye) niyet ederse, bu islemde bir beis olmaz”
(Safii, 2001, c. 4, s. 147). Bu ifadelerde goriildiigii tizere sonug olarak birbirinden
bagimsiz iki selem sozlesmesi gerceklesmekte ve bu isleme $afil tarafindan ce-
vaz verilmektedir. Bu da paralel selemin erken dénemden itibaren Islam huku-
ku kaynaklarinda tartisildigini gostermektedir. Bununla birlikte paralel selem,
mezk{r nakilde oldugu gibi erken donem Islam hukukcularinin fiiru fikihla
ilgili detayli 6rneklendirmelerinde mahiyet bakimindan var olsa da bu islemin
literatiirde 6zel ve yeni bir isim kazanmasi ve tiizel ve gergek kisiler tarafin-
dan diizenli ve yaygin olarak uygulanmasi ¢agdas bir durumdur. Bu olgu goz
oniinde bulundurularak paralel selemin ¢agdas bir yontem olarak sunulmasi
miimkiindiir.

Paralel selem, bir¢ok agidan orneklendirilebilir. Banka muamelesi agisin-
dan su 6rnek verilebilir: Bir katilim bankas, giftcilerle belirli bir miktar pamuk
iizerine, alic1 pozisyonunda selem sozlesmesi gergeklestirdikten sonra, doku-
ma fabrikalariyla ilk selem s6zlesmesi ile ayni 6zelliklere sahip belirli bir mik-
tar pamuk {izerine, satic1 pozisyonunda bagimsiz ikinci bir selem sozlesmesi
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gerceklestirir. S6z konusu katilim bankasi, ilk selem sozlesmesi ile elde ettigi
pamugu ikinci selem s6zlesmesi ile satma imkani bulmaktadir. Ancak burada
gerceklestirilen iki selem sozlesmesi arasinda hukuki olarak bir iligki yoktur
(AAOIFI, 2018, s. 287). Uretici ve tiiccar iliskisi acisindan bir diger drnek olarak
su zikredilebilir: Bir degirmenci, bugday saticisi ile alt1 ay vadeli olacak sekilde
bugday iizerine selem sozlesmesi gerceklestirir. Alt1 aylik vade sonunda bug-
day fiyatlarinda diisiis olmasi durumunda degirmenci, bugday1 pesin olarak
satin alan rakipleri arasinda zarar ve kayba ugramis olur. Degirmencinin vade
igerisinde fiyatlar hentiiz diismeden fiyatlarin vade tarihinde diisecegi tahmin
ve beklentisinde olmast durumunda alternatif bir yontem olarak {i¢tincii bir
sahisla ilk selem sozlesmesi ile ayni Ozelliklere sahip bir mal iizerinde satici
pozisyonunda yeni ve bagimsiz bir selem sozlesmesi yapmas:t miimkiindiir.
Boylece degirmenci pozisyonunu tersine gevirerek zarardan korunmay1 amag-
lamaktadir. Beklenenin gergeklesmeyip fiyatlarin yiikselmesi ile zarar durumu-
na diisme olasilig1 da vardir. Ancak paralel selem islemiyle her haliikarda daha
biiyiik zararlarin 6nene gecildigi sdylenebilir (Kahya, 2012, s. 157-158).

Paralel selemin hiikmii konusunda cagdas Islam hukukcular: olumlu ve
olumsuz iki yaklasim igerisindedirler (Muslih, 2007, s. 84). Cagdas fetva kurul-
larindan AAOIFI Fikih Heyeti, Hasan Muslih, Ali es-Salts, Usame Abdiilalim
es-Seyh ve Servet Bayindir gibi cagdas Islam hukukgcularmnimn da igerisinde bu-
lundugu ¢ogunluk, paralel selemin caiz oldugu goriisiinii paylasirken (Salis,
t.y., s. 49; Muslih, 2007, s. 85; Bayindir, 2008, s. 120; Kahaf, 2011, s. 89; AAOIF],
2018, s. 278; Seyh, 2021, s. 262) baz1 ¢agdas fslam hukukgularinin ise paralel
selem uygulamasina cevaz vermedigi goriilmektedir (Darir, t.y., s. 408; Seyh,
2021, s. 262). Her iki grubun da ileri siirdiikleri goriisii gesitli gerekgeler ile te-
mellendirmeye ¢alistiklar1 bilinmektedir. Bu baglamda s6z konusu gerekgelere
yer verilmesi gerekmektedir.

Paralel seleme cevaz verenlerin gerekgeleri 6zetle sunlardir: (1) Paralel se-
lem ile her ne kadar birinci selem ile ayn1 6zelliklere sahip bir mal tizerinde ger-
ceklestirilse de bagimsiz ikinci bir selem sozlesmesi akdedilmekte olup bu iki
sO0zlesmenin birbiri ile bir baglantist yoktur. Bu sebeple yapilan islem sahihtir
ve bu islemin Islam hukuku agisindan yasak olmasini gerektiren bir durum s6z
konusu degildir (AAOIF], 2018, s. 278; Seyh, 2021, s. 263). (2) Paralel selemde
akdedilen iki selem s6zlesmesi de zimmette nitelikleri ile sabit mallar izerinde
gerceklesmektedir. Bu sebeple selem saticisi ilgili mali mesru olan herhangi bir
yolla temin edip selem alicisina ifa edebilmektedir. Bu agidan yapilan iki is-
lemde de bir sakinca yoktur. (3) Iki selem s6zlesmesinde de fiyatlarin lehlerine
gelismesi durumunda taraflar igin rizikosunu {istlendikleri bir kazang (ribhu
ma yadman) elde etme durumu vardir. Bu da Islam hukuku agisindan mesru-
dur ve bir sakinca bulundurmaz. (4) Paralel selem uygulamasi, Seriatin mallar
ve ticari islemler ile ilgili genel ilkeleri (makasidu’s-seria) ile uyumludur. (5)
Paralel selem uygulamasinin iireticiler, tiiketiciler, sirketler ve yatirimcilar gibi
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genis bir ag kitlesinin ihtiya¢ ve amaglarini karsilamaya yonelik bir¢ok faydasi
mevcuttur. Biiyiik faydalar bulundurup Islam hukuku agisindan sakincasi bu-
lunmayan bu uygulamanin caiz olmasi gerekir (Muslih, 2007, s. 84; Seyh, 2021,
s. 263-264).

Paralel seleme cevaz vermeyenlerin gerekgeleri ise 6zetle soyledir: (1) Pa-
ralel selem, selem malinin (miislem fihi) kabzedilmeden 6nce satilabilmesi igin
uygulanan bir tiir hiledir ve bu sebeple riba siiphesi bulundurmaktadir. (2) Pa-
ralel selemde birden fazla el degistirme ve aracilarin ¢ogalmasi s6z konusudur.
Bu da ilgili tiriin bazinda tiiketicilerin aleyhine ve zararma olacak sekilde fiyat-
larin yiikselmesine sebep olmaktadir. (3) Paralel selemde ilk satici, rizikosunu
iistlenmedigi bir kazang (ribhu ma lem yadmen) saglamaktadir. Bu da Islam
hukukundaki genel ilkelerden biri olan rizikosuz kazang saglamanin yasak ol-
mast ilkesi ile ¢elismektedir (Darir, t.y., s. 408; Muslih, 2007, s. 84-85; Seyh, 2021,
s. 264-266).

Paralel selem uygulamasi, ii¢ agidan emtia forward ve emtia futures sozles-
meler icin alternatif olarak sunulabilir. Bunlar riskten korunma, yatirim imkani
ve likit ihtiyacidir. Taraflar, klasik selemde oldugu gibi gelecekteki muhtemel
fiyat degisimlerinden kaynakl kayip ve zarar durumlarinin oniine gegebilmek
i¢in paralel selemi tercih edebilir. Klasik selemde akit gerceklestikten sonra se-
lem malinin kabz 6ncesi satimina ¢ogunluk hukukg¢u olumlu yaklasmamakta-
dir. Bu sebeple klasik selemde korunma amact bulunan piyasa katilimcilariin
beklentinin aksine kayip ve zarar ile karsilasmas1 miimkiindiir. Paralel selem
uygulamast ile pozisyonun tersi yonde islem yapilarak kayip ve zarar durum-
lar1 6nlenebilir olmaktadir (Salts, t.y., s. 49; Seyh, 2021, s. 267-269). Diger taraf-
tan sermaye sahibi yatirnmcilarin paralel selem ile sermayelerini isletip kazang
elde etmeleri miimkiindiir. Ayrica ciftciler gibi {ireticiler, likidite yoniindeki
ihtiyaglarini paralel selem ile karsilayabilirler.

1.2.2. Paralel istisna’

Emtia forward ve emtia futures s6zlesmelerin alternatifi olarak Onerilen
yontemlerden biri de paralel istisna’ uygulamasidir (Hattab, 2005, s. 19, 24; Ka-
radagi, 2006, s. 157; Siba’, 2018, s. 63-64). Paralel istisna’ islemi i¢in “alt istisna’
sOzlesmesi”, “paralel eser sdzlesmesi” ve “alt eser sozlesmesi” gibi isimlendir-
meler de vardir. Paralel istisna’ sdyle tanimlanabilir: Istisna’ sézlesmesi yiikle-
nicisi (sani’) veya isvereninin (miistesni’), istisna’ akdi gerceklestikten sonra,
bu sozlesmedeki malla (eserle/yapitla) ayni &zelliklere sahip bir mal {izerinde,
tiglincii bir taraf ile ters islem pozisyonunda (ilk sdzlesmede yiiklenici (sani’)
olan tarafin ikinci s6zlesmede isveren (miistesni‘), isveren (miistesni’) olan tara-
fin da ytiklenici (sani‘) olacag: sekilde) yeni ve bagimsiz bir istisna’” sozlesmesi
gerceklestirmesidir. Her iki istisna’ sozlesmesinde de taraflarin iradelerine gore
akit bedeli pesin veya vadeli olabilir. Her iki istisna’ s6zlesmesinden dogan hak
ve yiikiimliiliikler i¢inde bulundugu s6zlesmeyi baglar ve iki s6zlesmenin bir-

273

XA\



ibrahim OZPOLAT

biri ile hukuki olarak bir irtibat1 yoktur (Kahaf, 2011, s. 91-93; Durmus, 2011, s.
74; AAOIFI, 2018, s. 304, 312; Kundiiz, 2019, s. 80-81; Kundiiz, 2020, s. 29-30).

Paralel istisna’ uygulamasina soyle bir 6rnek verilebilir: Bir katilim banka-
s1, miigterisi ile kendisi yiiklenici (sani’) pozisyonunda miisterisi isveren (miis-
tesni’) pozisyonunda olacak sekilde bir istisna’ s6zlesmesi gerceklestirdikten
sonra, imalatgilarla veya yiiklenicilerle ilk istisna” sozlesmesi ile ayni 6zelliklere
sahip belirli bir mal (eser/yapit) {izerine, isveren pozisyonunda bagimsiz ikinci
bir istisna’ s6zlegsmesi yapmasidir. Bu iki s6zlesmenin bedelleri vadeli olabile-
cegi gibi pesin de olabilir. Ancak bu gibi uygulamalarda genellikle birinci s6z-
lesmenin bedeli vadeli, ikinci sozlesmenin bedeli ise pesin olmaktadir. Katilim
bankasinin bu uygulama sonucundaki kazanci, gerceklestirilen iki so6zlesme
arasindaki fiyat farkina dayanir (Sals, t.y., s. 61; AAOIFI, 2018, s. 313).

Paralel istisna’ uygulamasinin hitkmii konusunda ¢agdas Islam hukukcu-
larmin biiyiik ¢ogunlugunun olumlu kanaat bildirip cevaz hiikmii {izere bir-
lestigi goriilmektedir (SalGs, t.y., s. 61-62; Kahaf, 2011, s. 91-92; AAOIFI, 2018,
s. 304, 312; Kundtiz, 2019, s. 81). Paralel istisna” uygulamasina cevaz verilmesi
gerektigini savunan Islam hukukgulari bu hiitkmii 6zetle su gerekgelerle agikla-
maktadir: (1) Paralel istisna’ ile her ne kadar birinci istisna’ s6zlesmesi ile ayni
Ozelliklere sahip bir mal (eser/yap1) tizerinde gerceklestirilse de bagimsiz ikinci
bir istisna’ s0zlesmesi gergeklestirilmekte olup bu iki sdzlesmenin birbiri ile bir
iliskisi mevcut degildir. (2) Yasaklayici bir delilin bulunma durumu harig akit-
lerde asil olan caizliktir. Paralel istisna’ uygulamasinin Islam hukuku agisindan
yasak olmasini gerektiren faiz ve garar gibi mahzurlu bir durumun s6z konusu
olmamasi sebebiyle bu uygulama caiz olmalidir (AAOIFI, 2018, s. 312; Sehli,
t.y., s. 184-185). (3) Paralel istisna’ uygulamasi insanlar i¢in kolaylik saglama ve
zorlugun giderilmesi konularina bagli olarak seriatin genel ilkelerine (makasi-
du’s-seria) uymaktadir (Sehli, t.y., s. 185).

Paralel istisna’” uygulamasmin paralel selemde oldugu gibi riskten korun-
ma, yatirim ve likidite islevi basta olmak tizere bir¢ok alanda emtia forward ve
emtia futures sozlesmelere alternatif olarak Onerilmesi miimkiindiir. Riskten
korunma amaci igin kullanilma y6nii zikri gegen alternatifler ile benzer nitelik-
tedir. Yukarida zikri gecen tanimlama ve 6rneklerden anlasilacag: tizere paralel
istisna” uygulamasy, likit islevi ve yatirim imkani sunmasi agisindan énemli bir
alternatif olarak ortaya ¢ikmaktadir. Nitekim giliniimiizde yatirim ve istihda-
ma dogrudan katkis: bulunan bir¢ok mega proje ve taahhiide dayali isler, bu
uygulama esas alinarak gerceklestirilebilmektedir. Bu yontiyle paralel istisna’
bir yandan finansman ihtiyacin1 karsilarken diger yandan yatirim imkani sun-
maktadir.

1.2.3. Sukuk

Emtia forward ve emtia futures sozlesmelerin alternatifi olarak onerilen

274

XA\



Cagdas Islam Hukuku Literatiiriinde Emtia Tiirevleri Yerine Onerilen Alternatif Yontemler ve
Bunlarmn Tahlili

cagdas yontemlerden biri de sukuk uygulamasidir. Bir¢ok farkl: tiirti bulun-
mastyla birlikte emtia forward ve emtia futures sdzlesmelerin alternatifi olarak
Onerilenleri arasinda dzellikle selem akdine dayali sukuk, istisna” akdine dayali
sukuk (Siba’, 2018, s. 64-65), mudarebe akdine dayali sukuk ve icare akdine
dayali sukuk vardir (Hattab, 2005, 24-25; Ketaf, 2013-2014, s. 448). Burada on-
celikle karmasik bir yapiya sahip olan sukukun tanimy, tiirleri ve Islam huku-
kundaki yeri 6zet olarak ele alinacaktir. Ardindan sukuk uygulamasinin emtia
forward ve emtia futures sozlesmelere alternatif olusturdugu amag ve islevlerin
incelenmesine yer verilecektir.

Sukuk, menkul kiymetlestirme isleminin Islam {ilkeleri tarafindan gelisti-
rilmis bir “faizsiz menkul kiymetlestirme” uygulamasidir. Menkul kiymetles-
tirme, “menkul kiymet” ve bu varligin olusturulmasina karsilik gelen bir te-
rimdir. Menkul kiymet, ortaklik veya alacak hakki saglayan ve belirli bir degeri
temsil eden standart nitelikli belgeyi ifade eder (Parasiz, 2003, s. 85). Menkul
kiymetlestirme soyle tanumlanmaktadur: “Likit olmayan varliklarin likit ve tedaviil
kabiliyeti olan varliklara doniistiiriilmesidir” (Ocal, 1997 s. 4). Daha kapsayici ve
agik diger bir tanim ise soyledir: “Mevcut mal, alacak veya proje halindeki varli-
gn kiymetli evrak haline getirilerek yatirimcilara arz edilmesi islemidir” (Bayindir,
2007, s. 251). Menkul kiymetlestirmenin; atil varliklarin likit hale getirilmesi,
farkli yatirim olanaklar1 saglamasi, riskin paylastirilmasi ve finans maliyetleri-
nin azaltilmas: gibi bir¢ok faydasinin oldugundan bahsedilmektedir (Ceylan &
Korkmaz, 2004, s. 545-546). Menkul kiymetlestirme ile sukuk arasindaki baslica
farklar sunlardir (Durmus, 2010, s. 144): (1) Her ikisinde de amag nakde ulas-
mak olmakla birlikte konvansiyonel menkul kiymetlestirmede dayanak varlik
“alacak” veya “faiz” iken, sukukta ise mevcut bir varlik, menfaat veya ortaklik
hissesidir. (2) Menkul kiymetlestirmenin konvansiyonel faizli uygulamasi igin
Arapca’da “tevrik” veya “tesnid” ifadesi kullanilirken, faizsiz uygulamasi igin
“taskik” ifadesi kullanilmaktadir. (3) Menkul kiymetlestirme, faizli piyasa esas-
laria uygun olarak gikartilip uygulanirken, sukuk Islam hukuk esaslarina gére
¢ikartilip uygulanmaktadir. (4) Menkul kiymetlestirmenin konvansiyonel faizli
uygulamasinda menkul kiymeti ¢ikartan agisindan alacags tahsil riski mevcut
degilken sukukta ise ticaret veya ortakliktan dogan riskler mevcuttur. (5) Men-
kul kiymetlestirmenin konvansiyonel faizli uygulamasinda biitiin menkul kiy-
metlerin ikinci elde tedaviilii varken, sukuk uygulamasinda ise biitiin sukuk
tiirleri icin ikinci elde tedaviil caiz degildir. Ornek olarak selem ve istisna’ su-
kuklarinim ikinci elde tedaviilii yasaktir.

Sukukun terim anlamu ise, “mevcut mal (ayn), menfaat veya hizmet halinde
bulunan varliklar iizerindeki miilkiyette veya belirli bir projenin varliklarinda ya da 6zel
bir yatirim faaliyetinde sayi paylar1 ifade eder sekilde ve birbirine esit degerde ihrag edi-
len sertifikalar” seklindedir (AAOIFI, 2018, s. 460). Sukuk; bedellerin 6denmesi,
ihracin gerceklesmesi ve uygulamaya gecildikten sonra varliklar veya menfaat-
ler tizerinde esit kiymette ortak miilkiyet olusturur (AAOIFI, 2018, s. 460; Onur,

275

XA\



ibrahim OZPOLAT

2018, s. 650). Sukukun c¢ikartilmasi, pazarlanmas: ve satilmasi ¢ok boyutlu ve
teknik bir islem oldugu i¢in bu islemde birgok taraf devrededir. Sukukun taraf-
larini asli taraflar ve tali taraflar olmak tizere iki kisim olarak degerlendirmek
miimkiindiir. Sukukta asli taraflar {ictiir. Birincisi, bir mal, hizmet veya proje-
nin finansorii olup alacaklardan nakit elde etmeye ¢alisan taraftir ki bu tarafa
“kaynak kurulus” adi da verilmektedir. Bu tarafi genellikle bankalar temsil et-
mektedir. Tkincisi, zikri gecen kurulusun finans islemlerinden kaynaklanan ala-
caklari satin almak veya devirle teslim almak suretiyle onlar {izerinden sukuk
¢ikartmasi iistlenen araci kurulustur. Bu tarafi genellikle 6zel amagh sirketler
olusturur. Ugiinciisii ise, sukuka yatirim yapip satin alan yatirimcilardir (Ba-
yindir, 2007, s. 254; Durmus, 2010, s. 143). Sukukun tali taraflar1 arasinda su-
kukun dayali oldugu varliklar: degerleme isini yapan sirket, borglarin ifa edil-
mesine kefil olan garantor ve evraklar: koruma ve saklama isini yapan kurum
sayilabilir (Durmus, 2010, s. 143).

Sukukun temel ozellikleri sunlardir: (1) Dayanak varlik olan mal, hizmet
veya menfaat {izerinde sayi bir pay1 temsil eder (Cebeci, 2019, c. Ek:2, s. 523).
(2) Sahibinin adina veya hamiline birbirine esit degere sahip olarak diizenlene-
rek ¢ikarilirlar (AAOIFI, 2018, s. 464; Alshref, 2018, s. 26). (3) Sukuk ilke olarak
[slam hukukuna g&re mesru olan bir akde dayali olarak cikartilir. Bu sebeple
ikinci elde tedaviilii s6z konusu akde baghdir (AAOIFL 2018, s. 465). Sukuk,
ilke olarak tedaviile kabil olmasiyla birlikte ayrintida tedaviile kabil olmayan
sukuk tiirleri de mevcuttur. Ornek olarak; icAre, mudarebe ve miisareke suku-
ku belirli sartlar cergevesinde tedaviile kabil iken, selem ve istisna” sukuklar
mal1 temsil etmesinden 6tiirii tedaviilii caiz degildir. Sonug olarak sukukun
ikinci elde tedaviil edilmesinin hitkmiiniin, temsil ettigi seyin tedaviil edilme-
sinin hitkmiine bagh oldugu soylenebilir (Cebeci, 2019, c. Ek:2, s. 524). (4) Su-
kukta esas olan kar-zarar paylasiminda ortak olmaktir. Yatirimcilar kara, sukuk
satim i¢in arz edilirken belirlenip ilan edilen paylasma oranina gore, zarara ise
sahip olduklar1 sukuk oranina gore ortak olurlar (AAOIFI, 2018, s. 465; Alshref,
2018, s. 27). (5) Sukukta, sukuk yoneticisi kar garantisi veya sermaye garantisi
veremez. Yatirimcinin lehine 6nceden belirli bir karin tayin edilmesi yasaktir.
Bu yontiyle sukuk, riske agik bir uygulama halini almaktadir (Durmus, 2010, s.
144).

Farkli agilardan bir¢ok tasnifi bulunmakla birlikte burada sukukun bagh
bulundugu varlik agisindan tasnifine yer verilecektir. Sukuk, bagh bulundu-
gu varlik agisindan g tiire ayrilmaktadir. Bunlar; mal satimina dayali sukuk,
menfaat ve hizmet satimimna dayali sukuk ve ortaklik esasina dayali sukuktur
(Durmus, 2010, s. 145; Durmus, 2011, s. 78).

Mal Satumina Dayali Sukuk: Sukukun bu tiirtinde, sukuk yatirrmcilari-
na bir mal satilmaktadir. Mal satimina dayal sukukta sukuku ¢ikaran kisi, ya
sahibi oldugu ve belirli bir vade igin kirada bulunan varliklarini veya kiraya
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verilmemis ve verilmesi de planlanmayan varliklarini satar. Birinci durumda
“kiradaki varliklarin miilkiyetine dayali sukuk” ihraci gergeklestirilirken, ikinci
durumda “murabaha sukuku”, “selem sukuku” ve “istisna’ sukuku” gergek-
lestirilebilmektedir (Bayindir, 2007, s. 255; Durmus, 2010, s. 145; Durmus, 2011,
s. 78). Bu alt tiirler kisaca agiklanmaya muhtagctir. (1) Kiradaki varliklarin miil-
kiyetine dayali sukuk, literatiirde “icare sukuku” sukuku olarak bilinen sukuk
tiriiniin bir alt tiirti olup (Alshref, 2018, s. 36) bu tiir bir sukuku kiralanmig
veya kiralanmasi vaat edilmis bir malin sahibi veya vekili (temsilcisi) ¢ikartir.
Bu durumda sukuku ¢ikartan malin saticisi, yatirrmeilar ise alict pozisyonun-
dadir. Sukuk i¢in 6denen bedel de ilgili malin bedeli olarak 6denmektedir (AA-
OIFI, 2018, s. 461; Alshref, 2018, s. 36). (2) Murabaha sukuku, murabaha akdin-
de akit konusu olan malin bedelini finanse etmek tizere ¢ikartilan birbirine esit
degerdeki sertifikalar olup bu islem sonucu yatirimcilar murabaha akdinin ko-
nusu olan mala sahip olmaktadir (AAOIFI, 2018, s. 463). Sukuku ¢ikartan taraf
malin saticisy, sukuk yatirimeilar: malin alicist pozisyonundadir. Sukuk bedeli
ise malin satin alma bedelidir (Cebeci, 2019, c. Ek:2, s. 526). (3) Selem sukuku,
selem akdinde selem malinin bedelini (ra’su mali’s-selem) finanse etmek mak-
sadiyla ¢ikartilan esit degerdeki sertifikalardir. Bu sukuk tiiriinde sukuk sahip-
leri selem konusu mala (miislem fih) malik olurlar. Sukuk c¢ikartan taraf selem
malmin (miislem fih) saticisy, sukuk sahipleri ise alict pozisyonundadir. Sukuk
bedeli ise selem malinin bedelidir (ra’su mali’s-selem) (AAOIFI, 2018, s. 462,
467). Selem sukukunun uygulama alanlari arasinda akaryakait, tarim ve hayvan-
cik sektoril sayilabilir. Devletler selem sukuku araciligiyla ekonomik kalkinma
projelerini destekleyebilir. Selem sukukunda selem akdi i¢in 6ne siiriilmiis bii-
tiin sartlara uyulmasi gerekir (Cebeci, 2019, c. Ek:2, s. 526). (4) Istisna’ sukuku,
belirli bir mal {iretmek maksadiyla ¢ikartilan esit degerdeki sertifikalardir. Istis-
na’ sukukunda sukuku ¢ikartanlar sani’ (iiretici/satic1), sukuk yatirimcilar: ise
miistasni’ (alic1) ve yapimi amaglanan mali satin alan miisteri pozisyonundadir
(AAOQOIFI, 2018, s. 463, 467). Istisna sukuku; gayrt menkul yapimi, ucgak, gemi,
makine, okul ve fabrika gibi alanlarda uygulama alan1 bulmaktadir (Cebeci,
2019, c. Ek:2, s. 526).

Menfaat ve Hizmet Satimina Dayali Sukuk: Menfaat ve hizmet satimima
dayali sukukta ¢ikartilan sukukun dayanagimni bir “mal” veya “hizmet” olus-
turmaktadir. Sukuk tiirlerinin ilk uygulanan tiirii olan bu uygulamada sukuka
konu malin ayni (kendisi) degil ona bagh olan menfaati veya genel olarak bir
hizmetin satilmasi, bu uygulamanin sukuk ¢ikarticilar i¢in cazip olma nedenle-
ri arasindadir. Zira bu islemde sukuk ¢ikartmak i¢in ilgili mala sahip olunmasi
sart1 yoktur ve bir malin menfaatine malik olan kiracilar da belirli sartlar cerge-
vesinde bu tiir bir sukuku ¢ikartma imkani elde ederler. Sukukun bu tiirtinde
sukuk ¢ikartanlar ya ilgili malin sahibidirler veya ilgili malin menfaatini belirli
bir siire i¢in dnceden kiralayan kiracidirlar. Birinci durumda sukuk ¢ikartan
taraf ilgili malini kiraya veren, sukuk yatirimcilari ilgili malin menfaat veya hiz-
metini satin alan kiraci/kiralayan, sukuk bedeli de kira bedeli pozisyonunda-
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dir. Ikinci durumda ise sukuku cikartan taraf baskasinin mali iizerinde sahibi
bulundugu menfaati veya hizmeti kiraya veren, sukuk alicisi ise kiraci, sukuk
bedeli ise kira bedeli pozisyonundadir. Her iki durumda da sukuk yatirimcist
ilgili menfaat veya hizmete malik olmaktadir (Durmus, 2010, s. 145; AAOIF],
2018, s. 461-462; Alshref, 2018, s. 37).

Ortaklik Esasina Dayalr Sukuk: Ortaklik esasina dayali olarak c¢ikartilan
sukukun “miigareke sukuku” ve “mudarebe sukuku” olmak tizere iki tiirii
bulunmaktadir. Sukuk ¢ikartan taraf, yeni yapilacak bir projenin insasi veya
devam eden bir projenin gelistirilmesi yahut da herhangi bir ticari faaliyetin
finanse edilmesi maksadiyla birbirine esit degerde sukuk senetleri ¢ikartir ve
bunlar1 yatirimcilara arz eder. Sukuk yatirimcilari ilgili senetleri satin alarak
yapilacak proje veya ticari faaliyeti finanse ederek ortak olurlar. Boylece ilgili
proje veya ticari faaliyetten elde edilecek kazanca da ortak olmus olurlar. Sukuk
cikartan tarafin yapilacak proje veya ticari faaliyette sermayesi bulunmasi du-
rumunda “miisareke sukuku”, sermayesi bulunmamas: durumunda “mudare-
be sukuku” gergeklesmis olur (AAOIFI, 2018, s. 463, 468; Cebeci, 2019, c. Ek:2,
s. 526; Bayindir, 2015, s. 108).

Sukuk uygulamasinin emtia forward ve emtia futures sozlesmelerin amag
ve islevlerinden bircoguna alternatif olusturdugu goriilmektedir. Zira sukukun
temel amag ve islevleri arasinda; atil varliklarin likit hale getirilerek nakit ihti-
yacinin giderilmesi, farkli yatirim olanaklari saglamasi, biiyiik yatirim projeleri
i¢in gerekli olan finansmanin saglanmasi ve yatirimcilar arasinda paylastiril-
masi, risk yonetimi ve riskin paylastirilmasi sayilmaktadir (Ketaf, 2013-2014,
s. 220; Alshref, 2018, s. 28). Buna binaen sukuk uygulamasinin; yatirim aract
olmasi, riskten korunma ve likidite islevi ¢ercevesinde emtia forward ve emtia
futures s6zlesmeler i¢in alternatif olarak onerilmesi miimkiindiir.

Sukukun bazi tiirlerinin ikinci elde tedaviiliine olumlu yaklasiimasi (Sen-
soy, 2012, s. 338), bu uygulamanin bu agidan emtia forward ve emtia futures
sozlesmelere alternatif olusturdugu iddiasini beraberinde getirmektedir (Hat-
tab, 2005, s. 24-25). Ancak bu yaklasim ve iddianin ihtiyat ile ele alinmasi gere-
kir . Zira bu yaklasimda, emtia forward ve emtia futures s6zlesmelerin sonug-
landirilmasinda kullanilan nakdi mutabakat ve ters islemin mahiyetine niifuz
edilmeden islem sonucu taraflarin hesaplar1 arasi gergeklesme ihtimali olan
nakit akigina odaklanildig1 goriilmektedir. Fakat borsada genellikle ¢ok hizli
gerceklesse bile gercekte burada bagimsiz ikinci bir sozlesme kurulmakta ve bu
sozlesme neticesi nakit akisi ihtimal dahilinde olmaktadir (Islambdili, 2008, s.
110). Bu sebeple emtia futures sozlesmelerin ciro edilebilir oldugunu ve ikinci
elde tedaviile kabil oldugunu sdylemeye ihtiyat ile yaklagilmas: gerekmektedir
(Ozsahin, 1999, s. 20-21).
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2. EMTIA OPSIYON SOZLESMELERI YERINE ONERILEN AL-
TERNATIF YONTEMLER

Bu baslikta emtia opsiyon sozlesmeleri icin onerilen alternatiflere genel
olarak yer verilecektir. Bu sebeple opsiyon sozlesmelerinin hukuki mahiyeti ile
ilgili yaklasimlara (Durmus, 2014, s. 108-109) deginilmeden yalnizca opsiyon
sozlesmeleri i¢in Onerilen alternatifler bir biitiin olarak ele alinacaktir.

Opsiyon sozlesmesi icin Onerilen alternatif yontemlere bakildiginda bun-
larin genel olarak klasik yontemler oldugu soylenebilir. Bu yontemler arasinda;
muhayyerlik sartiyla satim akdi (Karadagi, 1993, c.1, s. 188; Ebi Gudde, 1993,
c. 1, s. 339; Kassar, 2003, s. 274; Ketaf, 2013-2014, s. 449; AAQOIFI, 2018, s. 540;
Akkus & Sakarya, 2018, s. 292), kaporali satim akdi (Ebi Gudde, 1993, c. 1, s.
339; Ketaf, 2013-2014, s. 448-449; AAQIF], 2018, s. 540; Akkus & Sakarya, 2018,
s. 292), selem akdi (Karadagi, 1993, c.1, s. 188; Ebi Gudde, 1993, c. 1, s. 338;
Kassar, 2003, s. 274), vadeli satim akdi (Karadagi, 1993, c.1, s. 188; Ebti Gudde,
1993, c. 1, s. 338; Kassar, 2003, s. 274) ve istisna’ akdinin (Karadagi, 1993, c.1, s.
188; Kassar, 2003, s. 275) var oldugu goriilmektedir. Islam hukukunun klasik
akitleri olmas1 hasebiyle s6z konusu islemlerin mesruiyeti ile ilgili herhangi bir
tartismaya girmenin liizumsuz olacagl muhakkaktir. Ancak alternatif yontem-
ler olarak one siiriilmeleri agisindan mezkir islemler ile opsiyon sodzlesmesi
arasindaki iliski izah1 muciptir. Bu agidan s6z konusu klasik yontemlerin opsi-
yon sOzlesmesi ile iligkisine sdzlesme yapisi ve sdzlesme amaglar: bakimidan
Ozet olarak temas edilmesi hedeflenmektedir.

Opsiyon sozlesmesi spekiilasyon gibi mesru olmayan amaglar icin gercek-
lestirilebilecegi gibi mesru olarak nitelendirilebilecek amag ve islevleri de olan
piyasa iglemlerinden biridir. Opsiyon igleminin gergeklestirilme amaclarindan
spekiilasyon ve kumar gibi gayr1 mesru amaglar igin alternatif onerilmesi ge-
rekmez (Karadagi, 1993, c.1, s. 188; Ebi Gudde, 1993, c. 1, s. 339; Kassar, 2003,
s. 274). Opsiyon isleminin mesru amag ve islevleri arasinda opsiyon sozlesme-
sinin yapisi geregi taraflara taninan “satin alma veya satma konusunda segme
hakki” saglamas1 (Gozgor, 2008, s. 89; Dogan, 2008, s. 13; Yilmaz, 2016, s. 55;
Koy, 2018, s. 51; Durmus, 2018, s. 14), risklere kars1 koruma saglamasi (ikiz,
1995, s. 71; Coskun, 2001, s. 31-32; Gozgor, 2008, s. 92-93; Kurar, 2010, s. 7; Oz-
demir, 2011, s. 21 Tanyel, 2016, s. 6) ve “varliklarinin hizli ve kolayca alinip sa-
tilabilmesi ile nakde dontisebilme yetenegi” olarak tanimlanan likiditeye elve-
risli olmasi sayilabilir (Durmus, 2016, s. 32-33; Durmus, 2018, s. 37-39). Opsiyon
sozlesmesine alternatif olarak onerilen yukarida mezkir klasik yontemlerin bu
cercevede ele alinmasi onemlidir.

Opsiyon sozlesmesine alternatif olarak onerilen klasik yontemler arasinda
muhayyerlik sartiyla satim akdi bulunmaktadir. Ancak opsiyon islemi ¢cok yon-
lii komplike bir islem olmasi hasebiyle igerisinde Islam akit hukukunun genel
ilkelerine uymayan bazi durumlar tasityabilmektedir. Bu sebeple muhayyerlik
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sartiyla satim akdinin gelistirilip opsiyon sozlesmesindeki sakincali sart ve
durumlarin bu gergevede diizeltilmesi ve 1slah edilmesi suretiyle muhayyer-
lik sartiyla satim akdinin alternatif olarak 6ne stirtilmesi miimkiindiir (Ketaf,
2013-2014, s. 449; AAQOIFI, 2018). Ancak muhayyerlik sartiyla satim akdinin al-
ternatif olabilmesi igin opsiyon islemindeki taraflarin sdzlesmeyi gerceklestir-
me amacinin spekiilasyon degil gercek bir satim akdi ve fiziksel teslim ve tesel-
liim olmasi icap etmektedir. Ayrica ortada gerekli biitiin sartlari tasiyan sahih
bir satim akdinin bulunmasi gereklidir. Zira sart muhayyerligi sahih bir akdin
igerisinde taraflarin sart kosmasi ile sabit oldugundan 6tiirii akit kurulmadan
once One siiriilemez (Ebti Siileyman, 1993, s. 314; Karadagi, 1993, c.1, s. 181; Ali
Siileyman, 2005, c. 2, s. 1044). Muhayyerlik sartinin miiddeti konusunda Islam
hukukgulari arasinda goriis ayrilig1 bulunmasi sebebiyle bu konuda mevcut orf
ve uygulamaya baglh olarak genis davranilmasi da ayrica miimkiindiir (Kara-
dagi, 1993, c.1, s. 188; Ebti Gudde, 1993, c. 1, s. 339; Kassar, 2003, s. 274).

Mubhayyerlik sartiyla satim akdinin opsiyon sozlesmesinin en 6nemli is-
levleri olan “satin alma veya satma konusunda se¢gme hakki tanima” ve riskten
koruma cergevesinde alternatif olarak onerilmesi miimkiindiir. Zira muhay-
yerlik sartiyla satim akdinin de en 6nemli islevi muhayyerlik hakkina sahip
olan tarafa satim akdine dair bir onama veya fesih hakki tanimasidir (Durmus,
2014, s. 126-127 Ozen, 2019, s. 22-23). Ayrica sart muhayyerligi Hz. Peygam-
ber’in (s.a.v.) hadisiyle (Buhari, “Biiyu’ ”, 48; Ibn Méce, “Ticaret”, 42, “Ahkam”,
24) akitten kaynaklanacak zararlardan korunmak ve pismanlig1 azaltmak icin
(Mevsili, t.y., c. 2, s. 262; Ibn Riisd, 2002, c. 1, s. 386-387) insanlarin genel ihtiya-
cina binaen mesru kilimmuistir (ibm'i’l—Hiimém, 2009, c. 6,s.276; ibn Risd, 2002,
c. 1, s. 386-387). Bu yoniiyle muhayyerlik sartiyla satim akdinin gesitli risklere
kars1 korunma saglamasi agisindan opsiyon sozlesmeleri icin alternatif olustur-
dugu soylenebilir.

Opsiyon sozlesmesi yerine Onerilen diger bir yontem kaporali satim akdi-
dir. Kaporali satim akdinin gelistirilip opsiyon s6zlesmesindeki sakincali sart
ve durumlarin bu gercevede diizeltilmesi ve 1slah edilmesi suretiyle alternatif
olarak onerilmesi miimkiindiir (EbG Gudde, 1993, c. 1, s. 339; Ketaf, 2013-2014,
s. 448-449; AAOIF], 2018, s. 540). Kaporali satim akdinin klasik kaynaklardaki
hiitkmii tartismali olsa da cagdas literatiirde agirlikli kanaat bu islemin caiz ola-
cag1 seklindedir (Ozcan, 1989, s. 396-398; Darir, 1995, s. 123; Kallek, 2001, c. 24, s.
339-340). Ancak kaporali satim akdinin alternatif bir yontem olmas, taraflarin
amacinin gergek bir satim akdini gergeklestirme ve bedellerin karsilikli miiba-
dele edilmesi suretiyle fiziksel teslimde bulunma durumuna baghdir (Sellam,
1993, s. 233; Ali Siileyman, 2005, c. 2, s. 1042; Siiveylim, 2011, s. 92). Ayrica ka-
porali satimda ortada sartlarini tasiyan sahih bir satim akdi mevcut olmalidir
(Karadagi, 1993, c.1, s. 183; Zuhayli, 1993, s. 258; Sellami, 1993, s. 233; Darir,
1993, s. 264; Kassar, 2003, s. 270; Ali Siileyman, 2005, c. 2, s. 1042).
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Kaporali satim akdi, opsiyon islemi icin alternatif olabilir. Zira opsiyon is-
leminin islevleri arasinda yer alan ve opsiyon hakkina sahip olan tarafa verilen
“satin alma veya satma konusundaki se¢gme hakki” nin kismen kaporali satim
akdinde de var oldugu goriilmektedir. Ancak aralarinda soyle bir fark vardir
ki; opsiyon isleminde se¢gme hakkina hem miisteri hem de satici sahip olabilir-
ken kaporali satim akdinde segme hakkina sahip olan taraf daima miisteridir
(Darir, 1993, s. 264; Kassar, 2003, s. 271; Ali Siileyman, 2005, c. 2, s. 1041-1042).
Bu ag1 goz oniinde bulundurularak kaporali satim akdinin de opsiyon islemi
icin alternatif olarak 6nerilmesi miimkiindiir.

Opsiyon sozlesmesi yerine onerilen diger klasik yontemler ise selem akdi,
vadeli satim akdi ve istisna’ akdidir. Diger alternatiflerde oldugu bu yontem-
lerin alternatif olarak sunulmasi, taraflarin amacinin spekiilasyon degil gercek
bir satim akdi ve fiziksel teslim ve teselliim olmast durumuna baghdir (Kara-
dagi, 1993, c.1, s. 188; EbhG Gudde, 1993, c. 1, s. 338; Kassar, 2003, s. 274-275).
Opsiyon sozlesmesinin amag ve islevleri ile selem akdi, vadeli satim akdi ve
istisna’ akdinin amag ve islevlerine bakildiginda bazi noktalarda uyusma oldu-
gu goriilmektedir. Selem akdi (Muslih, 2007, s. 91-96, 105-111; AAOIFI, 2018, s.
283), vadeli satim akdi ve istisna’ akdinin de riskten korunma amaciyla kulla-
nilmast mimkiindir (Ketaf, 2013-2014, s. 370-372, 448). Bu agidan selem akdj,
vadeli satim akdi ve istisna’ akdi opsiyon islemi igin alternatif olabilir. Ozellikle
istisna’ akdinde akit konusu ve akit bedelinin vadeli olmasinin miimkiin olmasi
sebebiyle opsiyon islemiyle gerceklestirilmek istenen bir¢ok amaca istisna” akdi
cercevesinde ulasilmasi miimkiindiir (Karadagi, 1993, c.1, s. 188; Kassar, 2003,
s. 275). Ayrica selem akdi ve istisna” akdinin ¢agdas uygulamalar1 olan paralel
selem akdi ve paralel istisna’ akdinin de opsiyon sdzlesmeleri icin riskten ko-
runma amaci ve likidite islevi ¢ergevesinde (Saliis, t.y., s. 49; Seyh, 2021, s. 267-
269) alternatif olmast mimkiindiir.

SONUC

Emtia forward ve emtia futures sozlesmeleri caiz kabul etmeyenler, bu
sozlesmelerin Islam hukukunda mesru gerceklestirilme amaclarmi yerine ge-
tirecek alternatifler onermektedir. Bu alternatifler arasinda selem akdi, vadeli
satim akdi, istisna” akdi paralel selem, paralel istisna’ ve sukuk yontemlerini
saymak miimkiindiir. Emtia forward ve emtia futures sozlesmelerin cevazi ile
ilgili gekinceleri bulunup ihtiyath olmak isteyen piyasa katilimcilarinin mesru
ticari amaglarini yerine getirmek iizere mezkiir alternatifleri kullanmas:t miim-
kiindiir. Onerilen bu alternatiflerin emtia forward ve emtia futures sozlesme-
lere ii¢ temel hususta alternatif olarak sunuldugu goriilmektedir. Birincisi ris-
kten korunmadir. Riske kargi tam korunma veya kismi korunmay1 amaclayan
ithalatgilar, ihracatcilar, iireticiler, tiiccarlar, yatirimcilar, portfdy yoneticileri
ve bankalar i¢in ilgili alternatiflerin 6nerilmesi miimkiindiir. Ikinci temel hu-
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sus, yatirim olanagi sunmasidir. Elinde nakit bulunan yatirimer da sermayesini
degerlendirmek {izere mezkiir alternatiflere yonelebilir. Ugiinciisii ise likidite
igslevidir. Emtia forward ve emtia futures sdzlesmeler icin 6nerilen alternatifler-
den paralel selem ve paralel istisna’ gibi bazilarinin varliklarinin kolayca alinip
satilabilmesi olanag1 saglamasi suretiyle nakde doniisebilme islevine sahip ol-
dugu goriilmektedir. Bu 6zelligi ile bu uygulamalar 6nemli alternatifleri olus-
turmaktadir.

Opsiyon sozlesmelerine olumsuz yaklasan gagdas Islam hukukgulari, bu
sozlesmeler icin alternatifler onermektedir. Cogunlugu klasik yontemlerden
olan bu alternatifler arasinda; muhayyerlik sartiyla satim akdi, kaporali satim
akdi, selem akdi, vadeli satim akdi ve istisna’ akdi bulunmaktadir. Bu klasik
islemlerin bir¢ok konuda opsiyon isleminin amag ve islevini gerceklestirdigi
goriilmektedir. Onerilen alternatiflerden bazilarinin riskten korunma amacini
yerine getirdigi diger bazilarmin ise “satin alma veya satma konusunda se¢gme
hakk1” islevini sagladig: bilinmektedir. Bunun yaninda mezkfr klasik yontem-
lerin yaygin ¢cagdas uygulamalari olan paralel selem ve paralel istisna’in opsi-
yon isleminin likidite islevini karsilamak iizere onerilmesi miimkiindfir.
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Oz: Zekatin yasal bir zorunluluk olarak kabul edilmedigi iilkelerde, inanglart
geregi kendilerini zekat miikellefi sayan bireylerin diger vatandaslardan farklh
olarak bu dini vecibenin yam sira vergi yiikiimliiliikleri de bulunmaktadir.
Ay {ilkenin vatandaslar1 arasinda ortaya ¢ikan bu esitsizlik, son donemler-
in 6nemli bir meselesi haline gelmistir. Mali sorumluluk etrafinda gelisen bu
sorunun ¢oziimii i¢in akademik ortamlarda zekat1 vergiye veya vergiyi zekata
saydirma imkani sorgulanmaktadir. Zekat, sosyal islevi itibariyle kamu ver-
gisine kismen benzemekte; ancak nisib, oran, kaynak ve sarf yerleri a¢isindan
ondan ayrilmaktadir. Bununla birlikte vergi kalemlerinin bir kismi zekata
elverisli olup, vergi mekanizmas1 marifetiyle zekat olarak toplanmas: miim-
kiindiir. Hz. Omer’in hilafeti déneminde ticaret mallar1 zekatinin “usilr yontemi
tizerinden tahsil edilmesi, bunun uygulamali bir 6rnegidir. ‘Ustir, gayrimiislim
tiiccarlardan giimriik ve giivenlik vergisi olarak alinirken, miisliiman tiiccar-
lardan zekat kapsaminda tahsil edilmistir. Ancak {ilkemizdeki mer'? mevzuata
gore vergi birligi ilkesine aykiri olacag i¢in zekatin vergi formatinda tahsili giig
gortinmektedir. Bunun yerine, siyasi yonetimin kontroliinde, zekat sartlarina
uygun bir fon kurulabilir ve bireylere fona yatirdiklar zekat miktarinca, daha
once ddedikleri gelir ve sermaye vergisinden iade yapilabilir.
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Extended Abstract

States need various financial resources to perform their functions. Since
ancient times, taxes have been the primary source of income for governments.
Today, taxes are collected from consumption as well as capital and income
for purposes such as meeting public needs and struggling with economic and
social problems. Everyone is obliged to pay their share of these taxes according
to their financial situation. For muslim citizens, apart from taxes, there is also a
duty of zakat. These two financial duties together can turn into a heavy burden.
In countries that are not governed by religious references, the possibility of
counting tax as zakat is questioned in various academic environments in order
to eliminate this inequality against both tax and citizens who pay their zakat.
Although the issue of the political authority holding the citizens liable with
tax as well as zakat has been discussed in the books of figh, the issue has not
been dealt with in the context of tax inequality. In this respect, the issue stands
before us as a current problem. The “ushiir tax, which was collected as zakat
from muslim merchants in the past, has the quality of a practical example for
the evaluations to be made on this issue.

“Ushtr is a kind of tax that dates back to ancient times. During Caliph ‘Umar’s
reign, it was started to be collected from muslim merchants within the scope of a
kind of zakat. Non-muslim merchants were also obliged to pay ‘ushtir; however, a
higher rate of tax was collected from them than muslims. While zakat was collected
from muslims at the rate of one-fourth of “ushir, tax was taken from harbis as “ushir
and from dhimmis as half of “ushir. The "ushtirs collected from non-muslims were
accepted as jizya and khrdj and used in public service, and those collected from
muslims were allocated to places where zakat was paid. However, in both groups,
the zakat base was determined as a criterion in order to be liable for the “ushtir tax
and collections were made from them at the same payment points. As a result of
these common features, both types of collection can be confused with each other,
and moreover, the collection of “ushir as zakat can be misconstrued as deduction
of tax to zakat.

If a classification were to be made on the basis of its nature and purpose of
collection, it is possible to say that "ushiir is a customs tax for harbis and a security
tax for dhimmis. Because while ‘ushtir was taken from the harbis in return for the
opportunity to trade in the Islamic country, this tax was collected from the dhimmis
in return for the road and market security provided to them. The rate of this tax, for
which non-muslim merchants were held responsible, was shaped entirely in line
with the political and economic characteristics of the period. On the other hand,
‘ushtir was collected from muslim merchants in accordance with the conditions of
zakat. However, this collection is not the price of the road safety provided, but the
result of the right and responsibility of the political authority to collect zakat. Zakat
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is one of the religious duties, and the state does not have to provide any service for
it to be required. Since there is also an environment for collecting zakat at the points
where the "ushiir tax is collected from non-muslim merchants, the political will
collected zakat under the same name from the muslim merchants.

Since zakat could be collected with the ‘ushiir system in the past, it is
theoretically possible to collect zakat with the tax mechanism today. In countries
that are not governed by religious references, some of the taxable income that is
eligible for zakat can be collected within the scope of zakat in order to eliminate the
tax inequality that develops against zakat payers. However, this method does not
seem possible in practice since it is against the principle of tax union according to the
current legislation in our country. In our opinion, tax inequality can be eliminated
by establishing a zakat fund under the control of the state and providing tax refunds
in the amount of money invested there. On the other hand, tax refund should not
be applied to the consumption tax, which all citizens are liable to, in order not to
cause a new injustice; it should be provided only on income and capital tax.

GiRis

Devletler fonksiyonlarini icra edebilmek ig¢in muhtelif mali kaynaklara
ihtiya¢ duyarlar. Ge¢gmisten bu yana vergi, siyasi tesekkiillerin miiracaat
ettikleri, en basta gelen gelir kaynagi olmustur (Tug, 1963, s. 2; Ata, 2001, s.
4). Giiniimiizde kamusal ihtiyaclar1 karsilamak, ekonomik ve sosyal sorunlarla
miicadele etmek gibi amaglarla (Ata, 2001, s. 15; Celikkaya, 2019, s. 5) sermaye
ve gelirin yam sira giderden/tiiketimden de vergi tahsil edilmektedir (Sensoy,
2017, s. 720). Her vatandas mali durum ve davramisina gore bu vergilerden
payma diiseni 6demekle miikelleftir. Miisliiman vatandaglar igin vergilerin
haricinde zekdt sorumlulugu da bulunmaktadir. Bu iki mali 6dev birlikte agir
bir kiilfete doniisebilmektedir. Dini referanslarla yonetilmeyen {ilkelerde
hem vergi hem de zekatin1 veren vatandaslar aleyhinde olusan bu esitsizligi
ortadan kaldirmak icin vergiyi zekata saydirma imkani cesitli akademik
ortamlarda sorgulanmaktadir.! Fikih kitaplarinda siyasi iradenin, vatandaglar
zekatin yaninda vergi ile miikellef tutmasinin hitkmii tartisilmis olsa da konu
glintimiizdeki vergi esitsizligi baglaminda ele alinmamuistir. Bu yoniiyle mesele
glincel bir problem olarak karsimizda durmaktadir. Ge¢gmis donemlerde
miisliiman tiiccarlardan zekat olarak tahsil edilen “usiir vergisi (Ebti Yiisuf, ts., s.
148; Ebti 'Ubeyd, 1986, ss. 529, 568-569; Mevsili, 1937, s. 1/115-116) bu meselede
yapilacak degerlendirmeler igin pratik bir 6rnek niteligini haizdir.

‘Ustlir sehrin ve pazarlarin girisinde tiiccarlardan yapilan bir gesit tahsilattir
(Serahsi, 1993, s. 2/199; Tug, 1963, s. 64; Erkal, 1991, s. 7; Salahuddin, 2010, ss. 149,

1 Bu konuda yapilmis bazi ¢alismalar igin bk.: Ozdemir, 2013; Bardakoglu, 2017;
Diizenli, 2017; Yi1lmaz, 2020.
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152). Genel olarak bu sekilde tarif edilebilse de vergiyi zekata mahsup etmenin
hitkmii meselesinde bir delil olarak kullanilabilmesi i¢in “ustirun mahiyeti ve
tahsilat sartlarinin ortaya konulmasi gerekmektedir. Bunun igin 6ncelikle ““Ustir
bir ¢esit kamu vergisi midir? Tiiccarin yerli-yabanci, miisliiman-gayrimiislim
olmasinin ‘ustir uygulamasinda bir karsiligi olmus mudur? Miisliiman
tiiccarlardan ‘ustir tahsil edilirken zekat sartlar1 goz oniinde bulundurulmus
mudur?” sorularina cevap aranmalidir. ‘Uslirun mahiyeti incelenirken bu
verginin ne zaman, hangi amacgla ve nasil tahsil edildigine iliskin bilginin
yaninda fukahanin “ustr ile ilgili yaklasimlari da ortaya konulmalidir. Ayrica
s0z konusu tahsilat, tarihi siirecte mahiyet degisikligine ugramigsa bunun tespit
edilmesi ve konu ile dogrudan alakali oldugu i¢gin vergiyi zekata saydirma
meselesine dair fikhi goriislerin incelenmesi de gerekmektedir.

Calismamiz esnasinda ‘usiir vergisini kamu vergisi ile iligkili olarak ele
alan herhangi bir akademik aragtirma tespit edemedik. Ancak ‘ustir vergisinin
tarihi ve fikhi hitkmii hakkinda ¢ok sayida bilimsel ¢alisma bulunmaktadir.
Bunlardan “Hz. Omer ve Ticaret Mallar1 Vergisi veya Ustir” (Fayda, 1981) isimli
makalede ‘ustrun tarihi, “Daribetii “ustiri’t-ticare ve arati’'l-'ulema fi ahkamiha
ve mekadirihd” (Saldhuddin, 2010) adli makalede ise “ustirun fikhi hitkmii
anlatilmistir. Bu arastirmada ‘ustir 6rnegi {izerinden vergiyi zekata mahsup
etme imkani sorgulanmaya caligilacaktir.

1.“USURUN MAHIYETIi VE CESITLERI

“Ustir, bir gesit i¢ ve dis ticaret tahsilatidir. Bu vergi onda bir, onda birin
yarisi (yirmide bir) ve onda birin ddrtte biri (kirkta bir) gibi oranlar tizerinden
alindig1 icin (Eb Ydsuf, ts., s. 146) temel 6l¢ii olan onda bir oranini ifade eden
‘usir kelimesi ile tesmiye olunmustur.? Bazi ¢alismalarda ‘ustirun toprak
mahsullerinin zekati olan Osiir/'usr (&) ile karistirilmamast i¢in kelimenin
‘ustir (Usi=) seklinde yazimi tercih edilmektedir (Fayda, 1981, ss. 174-175).
‘Ustir vergisinin diger bir ismi meks (0<e)'tir (Cevad Ali, 2006, s. 7/473-474).3
Bununla birlikte meks ismi daha ¢ok, tiiccarlardan haksiz yere alinan vergiler
igin kullanilmistir (Nevevi, 1392h., s. 11/203; Sevkani, 1993, s. 7/132; Heyet,
2018, s. 1608).4

2 ‘Ustr, “usr sdzciigliniin ¢ogulu ve mastar1 olarak kullanilmaktadir. “Ustir vergisini
tahsil edene ‘asir/’assar denmistir. Bk.: Ibn Manzir, 1414h., s. “casr”, 4/50; Erkal, 1991, s. 7.

3 “Meks, makis/‘agsarm aldig1 vergidir.” (Ibnii'l-Esir, 1979, s. 4/349). Meks kelimesinin
kokiinde vergi, kesinti, fiyat indirimi ve eksiklik anlamlar1 bulunmaktadir (ibn Manzr,
1414h., s. “meks”, 6/220-221).

4 Bu dzelligi sebebiyle meks agir gayrimesru vergilerin genel ad1 olarak da kullanilmis-
tir (Kallek, 2003, ss. 583-584).
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Islam’dan 6nceki dénemlerde de bilinen ‘ustir/meks vergisi hem Arap
topraklarinda hem de diger bolgelerde uygulanmistir (Eblt 'Ubeyd, 1986,
s. 527). Ulkeler ve sehirler arasi ticarette s6z konusu olan bu vergi, ticaret
yollariin kavsak noktalari ile nemli gegitlerde tahsil edilirdi (Cevad Ali, 2006,
s. 7/474). Uriinler, satilacag1 pazara varincaya kadar yol {izerindeki muhtelif
merkezlerde meks vergisine tabi tutulurdu (Nevevi, 1392h., s. 11/203; Kallek,
2003, ss. 583-584). Bu verginin tahsilati, mahalli idarelerce gergeklestiriliyordu.
Tiiccarlar bir bolgeye gegtiklerinde oranin gorevlileri tarafindan kendilerinden
meks alinird1 (Zeydan, 1982, s. 177; Kallek, 2003, s. 583). Vergi tahsildarlar1
ayni zamanda hirsizlara karsi yol giivenligini saglama sorumlulugunu tasird:
(Serahsi, 1971, s. 2145; Erkal, 1991, s. 7; Salahuddin, 2010, s. 149).

Hz. Peygamber donemi ile sonraki devirlerde ‘ustir/meks igin birtakim
diizenlemeler yapilmistir. ‘Ustirun orani tiiccarin miisliiman, harbi (miiste’men)
ve zimmi olusuna gore yeniden belirlenmistir. Miisliiman tiiccarlarin miikellef
tutuldugu “ustir, zekat kapsaminda; gayrimiislimlerden alinan ‘ustir ise giim-
ritk ve giivenlik vergisi olarak tahsil edilmistir. “Ustir ile ilgili bu hususlar1 iki
baslik altinda 6zetlemek miimkiindiir.

1.1. Vergi Olan ‘Usiir

Vahiy Oncesi donemde ‘usir vergisi dayanilmasi zor bir vergi olarak
tahsil ediliyordu. Bu sebeple meks kelimesi ile de ifade edilen bu vergi bazi
bolgelerde tiiccarlardan ayni diriin t{izerinden tekraren alinirdi, boylece
yapilan 6demeler, toplamda biiyiik meblaglara ulasirdi. Baz1 bolgelerde ise
tahsildarlarin denetimsizligi sebebiyle magduriyetler yasaniyordu (Nevevi,
1392h., s. 11/203; Kallek, 2003, ss. 583-584). Bu ve benzeri sebeplerle Hz.
Peygamber’in Islam hakimiyeti altindaki bolgelerde meks vergisini kaldirdigt
belirtilmektedir (Serahsi, 1993, s. 2/199; ibn Abidin, 1966, s. 2/310; Erkal,
1991, s. 7). Hadis kaynaklarinda meksi toplayanlarin siddetle kinandig: ifade
edilmektedir.® Yine Hz. Peygamber’in Sakif, Diimetiilcendel ve Bahreyn gibi
yerlere talimat gondererek oralarda “ustir vergisini kaldirdig1 anlatilmaktir
(Ebtt "Ubeyd, 1986, s. 527). Onun bu tutumunda meksin yol actig1 zulmiin
yani sira donemin ekonomik sartlarinin da pay: olmalidir. Zira niifusu hizla
artan Medine’ye temel gida {irlinlerinin girisini kolaylastirmak igin ithalatin
daha cazip hale getirilmesi gerekiyordu. “Uslir vergisinin kaldirilmas: ithalat:
artirmanin etkili bir yontemidir.” Aksi takdirde meksi tamamen iptal etmek
yerine makul seviyeye indirerek tahsilini siirdiirme yoluna gidilebilirdi.

5 “Meks tahsildari cennete giremez.” (Ebi Dav(id, 2009, s. “Imare”, 7; Hattabi, 1932, s. 3/4).

6 Hz. Peygamber déneminde meksin sadece miisliimanlardan kaldirildig: yoniinde de
bir yaklasim bulunmaktadir. Konu ile ilgili tartismalar igin (bk. Ebi "Ubeyd, 1986, ss.
526-527; Tug, 1963, s. 63; Erkal, 2009, s. 65; Baysa, 2015, s. 194)

7 Benzer bir yaklasim igin bk.: DIA, 1996, s. 261.
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Nitekim Hz. Omer’in (6. 23/644) hilafeti doneminde siyasi ve iktisadi sartlarda
meydana gelen degisim paralelinde ‘usfir ile ilgili bu karar askiya alinmaistir.
Onun yodnetiminde yeni topraklar fethedilip devletin sinirlar1 genisleyince
(Ebt "Ubeyd, 1986, s. 532) gayrimiislimlerin Islam iilkesinde ticari faaliyetlerini
gliven icinde siirdiirmelerini saglamak® ve yabanci tilkelerde miisliiman
tiiccarlardan vergi alinmasima karsilik miikdbele bil-mislde bulunmak tizere
‘ustir vergisi tekrar alinmaya baglanmistir (DIA, 1996, s. 261; Sebir, 1996, ss.
76-77, 109; Salahuddin, 2010, s. 155; Kacir, 2013, s. 155; Habergetiren, 2015, ss.
208-209; Oner, 2018, s. 200). EbGi Ydsuf (6. 798/182) miisliimanlar tarafindan
‘ustir vergisinin ilk defa bu doénemde tahsil edildigini anlatirken su rivayeti
nakletmektedir: Denizin (Firat Nehri'nin) arka tarafinda bulunan Menbic’in
ileri gelenleri, ‘ustir vergisi karsihiginda Islam iilkesinde ticaret yapabilmek
icin Halife Omer’e mektup yazdilar. Hz. Omer, sahabe ile konuyu istisare
ettikten sonra onlarin taleplerine olumlu karsilik verdi. Boylece Islam iilkesinde
harbilerden ilk defa “ustir vergisi alind1 (Ebti Yaisuf, ts., s. 149).

Halife Omer’in maslahat eksenli talimati dogrultusunda en az iki yiiz
dirhem veya yirmi dinar degerinde mali olan harbi tiiccarlardan mdiikabele
bi'l-misl olarak onda bir, zimmilerden ise kendileri ile yapilan anlasma
geregince yirmide bir oraminda vergi tahsil edilmistir. Harbilerden Islam
iilkesine her girislerinde, zimmilerden ise ayn: maldan yilda sadece bir defa
vergi alinmistir (EbG Yésuf, ts., ss. 146-149; Ebti "Ubeyd, 1986, ss. 529, 532-
537; Serahsi, 1971, ss. 2139-2141; ibn Kayyim el-Cevziyye, 2021, s. 1/244-245;
Oner, 2018, ss. 202-203).° Zimmilerden tahsil edilen ‘ustir, kendileri ile aksine
bir anlagsma yapilmamigsa, miikellef olduklari cizyeye (bas vergisine) mahsup
edilmemistir (Kéasani, 1986, s. 2/38). Zimmiler ile harbilerden alinan ‘usfirlar
harédc hitkmiinde goriiliip, kamu hizmetinde degerlendirilmistir (EbG Ydsuf,
ts., s. 148; Serahsi, 1971, s. 2145). ‘Ustr vergisi ile ilgili bu bilgilerin anlatildig1
haric ve emvil kitaplarinda su rivayetlere yer verilmistir: Ebt Miisa el-Es’ar1 (6.
63-662/42) Halife Hz. Omer’e Islam topraklarinda ticaret yapan yabancilardan
vergi alip almama konusundaki talimatini 6grenmek igin bir mektup yazdz.
Mektupta, miisliiman tiiccarlarin yabana {ilkelere gittiklerinde kendilerinden
‘ustir alindigini da belirtti. Hz. Omer, Ebi Miisa el-Es“ari’ye gonderdigi cevapta
“Onlar miisliiman tiiccarlardan ne kadar aliyorlarsa sen de kendilerinden o
kadar al, zimmilerden ise ‘ustirun yarisinu al...” dedi (EbG Yasuf, ts., s. 149).
Halife Omer prensip olarak bu oranlari benimsemis olmakla birlikte maslahat
gerektirdiginde “ustirun oraninda degisiklige gitmistir. Ornegin o, Nabatlilarin

8 Miislimanlar Islam iilkesinde tabii olarak can ve mal giivenligi hakkina sahiptirler,
gayrimiislimler ise vergi karsiliginda bu hakki elde ederler (Sevkani, 1993, s. 8/70).

9 Gayrimiislim tiiccarlardan alinacak “usfir vergisinin sartlar1 ve miktar1 hakkinda fu-
kaha arasinda ihtilaf bulunmaktadir. Makalede ‘ustirun mahiyeti ve zekatla iliskisi in-
celendiginden, konu biitiinliigiinii bozmamak icin bu mesele ile ilgili fikhi tartismalara
deginilmedi. Mevzu hakkinda 6zet bilgi icin bk.: Zeydan, 1982, ss. 179-194; Salahuddin,
2010, ss. 159-167.
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Medine’ye ithal ettigi tirtinler arasinda bulunan kutni (pamuklu) kumasa onda
bir vergi uygularken, bugday ve zeytinyagina duyulan ihtiyacin daha fazla
olmasi sebebiyle bunlardan yirmide bir oraninda ‘ustir vergisi almistir (Ebti
"Ubeyd, 1986, s. 531). Halife Omer’in ‘ustir vergisi icin belirledigi oranlar makul
seviyede olup, ticaretin devamliligina imkan saglayacak tiirden idi. Bu sebeple
onun koydugu verginin Hz. Peygamber'in menettigi mekse benzetilmesi
dogru olmayacaktir. Ibn Kayyim el-Cevziyye (6. 1350/751), bu tiirden bir
iliskilendirmenin yapilmasini tezkiye edilen (ustliine gore kesilen) hayvani
murdar hayvana benzetmek gibi oldugunu sdylemistir (2021, s. 1/212).

Hz. Omer’in kendi déneminin siyasi ve ticari sartlart dogrultusunda uygu-
ladig1 ‘ustir vergisi sayesinde zimmi ve miiste’men tiiccarlar i¢in yol emniyeti
saglandig1 gibi miitekabiliyet stratejisiyle yabanci tilkelere giden miisliiman
tiiccarlarin hukuku da korunmustur. Ayn1 zamanda bu vergiler kamu biitgesi
agisindan 6nemli bir gelir kaynag: olmustur.

‘Ustir vergisi Hz. Omer'den sonraki donemlerde de devam ettirilmistir.
Ancak bazen usulsiizliikler yapilarak uygulama igin belirlenen gergevenin
disina ¢ikilmistir. Bazi tilkelerde gayrimiislimlerden alinan ‘ustirdan miisliiman
tiiccarlar da sorumlu tutulmustur. Kimi bolgelerde tahsildarlar, yoneticiye
verdikleri belli bir ticret karsiliginda ‘ustiru kendileri i¢in toplamislardir. Bunlar
sehrin girisinde oturup, malin miktarini dikkate almadan biitiin tiiccarlardan
tahsilatta bulunmuslar, kendilerinden beklenen yol giivenligini saglamadiklar
gibi tiiccarlara eskiya ve hirsizdan daha ¢ok eziyet etmislerdir (Ibn Abidin, 1966,
s. 2/290, 311). Buna gore Hz. Peygamber meksi kaldirdig: halde kendisinden
sonraki donemlerde bazi yonetimlerce “ustir mekse dontistiiriilmiis ve “ustr
ad1 altinda da olsa meks alinmaya devam etmistir.

1.2. Zekat Olan “Usiir

‘Usir miislimanlardan Hz. Omer doneminde tahsil edilmeye baglanmistir.
Bu tahsilat, zekat kapsaminda gerceklesmistir. Mamafih verginin ismi her ne
kadar ‘ustir (onda birlik vergi) ise de miisliiman tiiccarlardan zekat sartlarina
uygun olarak “ustirun dortte biri (kirkta biri) alinmis (EbG "Ubeyd, 1986, ss.
529, 530, 532; Fayda, 1981, s. 175) ve yapilan tahsilat, miikellefin yillik zekat
borcuna mahsup edilmistir (Ebt Yasuf, ts., s. 148; [bn Abidin, 1966, s. 2/311;
Kasani, 1986, s. 2/38; Mevsili, 1937, s. 1/115-116). Enes b. Malik (6. 12-711/93)
basta olmak tizere Hicaz, Irak ve Sam bolgelerindeki alimler bu uygulamay
onaylamis ve ‘asirin aldigini zekat olarak kabul etmislerdir (Eb& 'Ubeyd, 1986,
ss. 529, 568-569).

Hz. Omer déneminde miisliimanlardan ‘ustirun alinmadigini bildiren
rivayetler de vardir; ancak bunlarin bir kisminda gayrimiislimlerin miikellef
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tutuldugu ticaret vergisi, bir kisminda ise verginin miktar: kastedilmistir. Oysa
o donemde miisliiman tiiccarlardan gayrimiislimlerinkinden farkli olarak
‘ustirda zekat sartlar1 esas alinmig ve ‘ustirun dortte biri oraninda tahsilat
yapilmistir. Bu sebeple mevzubahis nakilleri ‘ustir zekdatinin alinmadig:
seklinde anlamak dogru olmayacaktir (Ebti "Ubeyd, 1986, s. 528).

Hz. Omer’in ihdas ettigi ‘usiir zekati, yaninda en az iki yiiz dirhem veya
yirmi miskal altim1 yahut bu degerde mali olan miisliiman tiiccardan, yilda
sadece bir defa alinmistir (EbG Yasuf, ts., s. 146). Tiiccarlar yil i¢inde nisab
miktarinda, oncekinden farkl {irlinlerle ayni pazara gelirlerse kendilerinden
yeni bir ‘ustir zekat: tahsil edilmistir (Ebi "Ubeyd, 1986, s. 536).

Halife Hz. Omer’in 6nceki donemlerden farkli olarak zekat tahsilinde
‘usir vergisi formatini kullanmasi, yenilik-aykirilik kapsaminda iizerinde
durulmas gereken bir husustur. Fukaha onun bdyle bir yonteme basvurmasin
su sekilde agiklamistir: Altin, glimiis ve ticaret mallari, emval-i batine (gizli/
gizlenebilen mal) olup, cars1 ve pazara ¢ikarilinca emvil-i zdhire (agikta olan/
goriinen mal) hitkmiinii alir. 547 (zekat gorevlisi) emval-i zahire olarak kabul
edilen hayvanlarin zekatini sahibinin iradesine bakmadan tahsil edebildigi
gibi ‘asir de ticari amagcla yola ¢ikarilan ve dolayisiyla emval-i zahire olarak
nitelik degistiren para ve iiriinlerden ‘ustr zekatini alabilir (ibn Abidin,
1966, s. 2/289, 310). Ancak zekéata tabi mallarin zahire-batine seklinde tasnifi
Hz. Osman (6. 35/656) doneminde giindeme geldigi i¢in bu izahin vakia ile
celistigi zannedilebilir. Gergekte mallarin zahire-batine nitelikleri asli olup, Hz.
Omer déneminde de mevcuttu. Hz. Osman miikelleflerdeki emval-i batmenin
miktarini tespitte zorluk yasandigini goriince memurlarini sadece emval-i
zahireden zekat tahsiline yonlendirmistir.' Ash itibariyle emval-i batine olan
mallar ticaret igin yola cikarilinca zahireye déniistiigiinden Hz. Omer, siyasi
otoritenin zekat: tahsil etme yetki ve sorumlulugu kapsaminda bunlardan
‘ustirun alinmasini emretmistir. Fukahanin zdhire-batine tizerinden yaptigi
izah1 bu sekilde anlamak miimkiindiir.

Hz. Omer’in ticaret mallariin zekatini “usfir yontemiyle tahsil yoniine git-
mesi, miikelleflerin zekatlarini teslimdeki kiilfeti azaltma amaci ile de iligkilen-
dirilmistir. Buna gore halife, evi uzakta olup, para ve ticaret mallarinin zekatin
teslim etmekte zorlananlar i¢in bu sekilde bir kolaylik saglamistir (Kasani, 1986,
s. 2/36). Bu agiklama, daha makul gortinmektedir. Bununla birlikte miikellef-
teki miktarini tespitte zorluk yasanan para ve ticari iiriinlerin zekatini ‘ustir
noktalarinda almanin verdigi kolayligin da bu yontemin gelistirilmesinde etkili
oldugunu sdylemek miimkiindiir. ‘Ustir sistemi hangi gerekge ile ihdas edil-

10 Hz. Osman, hilafeti doneminde zekat mallar1 artip tahsilatin zorlasmasi ve emval-i
batmenin tespit asamasinda mal sahiplerine zarar verilmesi gibi sebeblerle miikelleflere
bu tiirden varliklarinin zekatini dogrudan kendilerinin ¢ikarabilmesi i¢in yetki vermistir
(Kasani, 1986, s. 2/7; Mevsili, 1937, s. 1/104).
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mis olursa olsun konumuz agisindan 6nemli olan, miisliiman tacirlerin miikel-
lef tutuldugu “ustirda, hem tahsil sekli hem de sarf yerleri'' agisindan zekat
sartlarina riayet edilmis olmasidir.

Zekat ‘ustirunun uygulamaya sokulmasindan sonra mekse doniisme
riskine kars: birtakim tedbirler alinmistir. Bu kapsamdan olmak tizere ‘ustir
tahsildarlarinin inisiyatifleri, tacirin lehine kisitlanmistir (Serahsi, 1993, s.
2/200). Konuyla ilgili gelistirilen su hiikiimlerde bunun izleri goriilmektedir:
Tiiccar zekatini daha 6nce 6dedigini iddia ederse, gorevli ondan ‘ustir alamaz;
ancak dogru sdyledigini tespit etmek icin yemin ettirir (Serahsi, 1971, s. 2152)."2
Tiiccar yemin ederek, yanindaki malin ticaret i¢in olmadigini veya tizerinden
bir y1l ge¢medigini ileri siirerse ‘ustir vermeye zorlanamaz. Ayni sekilde koyun,
sigir veya deve ile ‘asire ugrayan miisliiman tacir bunlarin sadime olmadigin
soyler ve yemin ederse yine ‘ustir vermeye icbar edilemez. ‘Asir, miisliiman
tiiccarin yiikiinii inceleme hakkina sahip olmayip, yiikiin niteligi ve miktar1
ile ilgili meselelerde onun yeminine gore davranmalidir (EbG Ydasuf, ts.,
ss. 147-148; Serahsi, 1993, s. 2/200). Tiiccar, zenginliginin {izerinden heniiz
bir yil ge¢medigini veya nisab miktarini asagiya gekecek limitte borcunun
bulundugunu iddia eder ve dogru sdyledigine dair yemin ederse kendisinden
ustr alinamaz (Mevsili, 1937, s. 1/115-116; Ibn Abidin, 1966, s. 2/311). Ticcarin
yanindaki malin miktari esas olup, ‘“ustir nisabinin tamamlanmasi i¢in evindeki
mal hesaba dahil edilemez (Serahsi, 1993, s. 3/43). Ote yandan bu kurallarmn
cignenme ihtimaline karsi gorevlilerin siki bir sekilde denetlenmesi gerekli
gortilmistir (Ebh Yasuf, ts., s. 146).

Zekat ‘ustiru, gayrimiislim tiiccarlarin miikellef tutuldugu vergi ‘ustiru gibi
sehrin veya pazarin girisinde tahsil edildigi i¢in onunla karistirilabilmektedir.
Oranlari farkl: olsa da her iki tahsilatin ayn1 ismi tagimasi, bu yanilsamanin
zeminini daha kaygan hale getirmistir. Zekat-vergi iliskisine dair kaleme alinan
aragtirmalarda mevzubahis yanilg ile karsilasmak miimkiindiir. Ornegin bazi
calismalarda kamu ihtiyaglari igin tahsil edilen verginin zekata saydirilmasina
cevaz verenlerden bahsedilirken bunlar arasinda Enes b. Malik de zikredilmig
ve onun koprii girislerinde alinan vergileri zekat olarak kabul ettigi ileri
surtilmistiir (Diizenli, 2017, s. 639; Yilmaz, 2020, s. 279-280)."”* Oysa Enes

11 “Sadakalar (zekat gelirleri) sadece sunlar i¢indir: Yoksullar, diiskiinler, zekat topla-
ma gorevlileri, kalpleri kazanilacak olanlar, azat edilecek koleler, bor¢clular, Allah yolun-
da (galisanlar) ve yolda kalmislar. Iste Allah’in kesin buyrugu budur. Allah bilmekte ve
hikmetle yonetmektedir.” (et-Tevbe 9/60).

12 Omer b. Abdiilaziz’in (6. 101/720) bu problemi énlemek igin bir gorevlisine farkl
noktalarda ayni tirlinden tekrar tekrar vergi alinmasini 6nlemek icin tahsilat sonrasinda
tiiccarlara vergiyi 6dediklerini gosteren bir belge vermesini emrettigi nakledilmektedir
(Ebti "Ubeyd, 1986, s. 536).

13 Bazi klasik kaynaklarda Enes b. Malik’in bu goriisii yol ve koprii yapimu igin zekat
verilmesini tecviz ettigi seklinde yanhs aktarilmigtir. Bk.: Ibn Kudame, 1969, s. 2/497-498.
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b. Malik zekat nitelikli “usirun ‘asire verilmesi durumunda zekat hesabina
gececegini sOylemistir. Nitekim bu bilginin alindig1 kaynakta miiellif zekatin
devlet yetkilisine verilmesi gerektigi konusunu anlatirken Enes b. Malik’in s6z
konusu goriisiine yer vermistir.’* Aym sekilde Ibn Zenceveyh’in (6. 865/251) el-
Emwil adli kitabinda bahsettigi koprii basindaki tahsilat yanlislikla mali politika
vergisi olarak anlagilmistir. Ibn Zenceveyh ‘assara verilenin zekata sayilmast
baslig1 altinda, ‘Atd’nin kendisine sorulan soru tiizerine zekat mahiyetindeki
‘uslir vergisinin, yerine ulastirllmasa dahi, gorevliye teslimi ile zekat
sorumlulugunun diisecegi seklindeki cevabini aktarmistir.” Soruda zekattan
bahsedildigi halde ‘Ata’nin verdigi cevap, kamu vergisi hakkinda imis gibi yanlis
anlamlandirilmistir (Diizenli, 2017, s. 639). Dikkatsizlik sonucu ortaya ¢ikan bu
yanilsama fbn Miiflih’in (6. 763/1362) konu ile ilgili goriisii nakledilirken de
s0z konusu olmustur (Diizenli, 2017, s. 639; Yilmaz, 2020, s. 280). Oysa kaynak
gosterilen sayfada Tbn Miiflih, Ebi "Ubeyd’in Kitdbiil-emvil'indeki bilgiye atif
yaparak zekat olarak tahsil edilen ‘ustirdan bahsetmistir (Ibn Miiflih, 2003, s.
4/297-298).16

_ 2. FUKAHANIN VERGIYI ZEKATA SAYDIRMANIN
HUKMUNE iLiSKIN YAKLASIMI

Glintimiizde oldugu gibi ge¢miste de miisliman reayadan zekatin yani
sira birtakim vergiler alintyordu. Sanayi devrimi 6ncesine kadar ziraata dayal:

14 0o G o Oae i 06 famla daia od 35k 5080 3 okl e VU ccmaally clila o ol 2
8850 (" (Ebli "Ubeyd, 1986, ss. 562-568).

15 g_mh:.\ﬂ)c‘s:uu&u\ Lubdiji}wc\S)”suuj.\;b‘;\;‘;:}m‘M)Q\JLL:BLA; ‘)A‘L:I‘“ cLL,JA_\h
a6 e {5580 gl 3a e 8 i 283 (Tbn Zenceveyh, 1986, s. 1218/3).

16 ‘Usr/osr kelimesi, galat-1 meshtr olarak arazi kirast anlaminda da kullanilmustir.
Osmanli devletinde halk arasinda sipahilere verilen toprak kirasina “usr/6sr deniyordu.
Osmanl: toprak sisteminin teorik gergevesini olusturan Ebiissutid Efendi (6. 1574) ile
yuriirliige giren uygulamada, topraklar umumiyetle devletin miilkiyetinde olup,
sipahiler araciligiyla idare edilirdi; ciftciler bu topraklart daimi/irsi kiraci olarak
isletirdi. Her yil elde edilen iiriin i¢in hardc-1 muvazzafa (maktu toprak kirasi/icare
ticreti) veya haréc-1 mukéaseme (belli bir oran {izerinden paylagma haraci) 6denirdi.
Osiir denilen bu verginin miktari, elde edilen iiriiniin beste biri (humus) ile onda biri
(‘usr) arasinda degismekteydi (Tabakoglu, 2007, ss. 100, 101). Ebiissutid Efendi miri
arazilerin Osriyye hiitkmiinde olmadigini belirterek ciftcilerden alinan bu vergilerin
ostir seklinde isimlendirilmesinin amme-i nasin galat-1 fahisi (halkin yanhs kullanimai)
oldugunu sdylemistir (Diizenli, 2007, s. 99). Ciftcinin 6dedigi meblagin halk arasinda
‘usr kelimesi ile ifade edilmesi, 6demenin zirai {iriin zekati/usru gibi tarladan elde
edilen mahsul iizerinden yapilmasindan kaynaklanmis olmasi muhtemeldir (Kaya,
2017, s. 236). Sipahi ile tarlayi isleten arasindaki anlasmanin daha ¢ok, onda bir oran:
tizerinden gerceklesmesinin de bu yanlis kullanimin yayginlasmasinda etkili oldugu
diistintilebilir.
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bir ekonomik sistem hakim oldugundan giintimiizdeki kadar kamu yatirimini
gerektirecek hizmet alani genis degildi. Egitim ve saglik gibi bir¢ok alanla ilgili
hizmetler mahalli vakiflarla veya gonilliiliik esasina gore yiiriitiildiigiinden
vergiler cogunlukla askerl savunma, ulasim ve sulama gibi hizmetleri ifa etmek
i¢in yahut afetlerde toplatiliyordu (Kenanoglu, 2013, s. 53). Zamanla kamu
hizmetlerindeki yelpazenin genislemesine paralel olarak vergi ve harg gesitliligi
artmig, neredeyse tiim mali hareketlilikler vergiye baglanmistir. Uretim veya
sermayenin yaninda tiiketim harcamalar1 da vergilendirilmistir (Ozdemir,
2013, s. 3; Sensoy, 2017, s. 720).

Islam iilkelerinde yapilan tahsilatlar tekalif-i ser‘iyye ve tekalif-i fevkaldde ol-
mak {iizere iki ana grup altinda tasnif edilmistir. Ser? kaynaklara dayanan ve
ayrintilar1 fikih kitaplarinda yazili olan zekat ile harag ve cizye gibi vergilere
tekalif-i ser'iyye denmektedir. Bunlarin disinda kalan, devletin gesitli ihtiyag-
lara binaen koydugu vergiler ise tekalif-i fevkaldde olarak isimlendirilmekte-
dir. Fevkalade vergiler de tekalif-i drfiyye ve tekilif-i sakka olmak {izere iki kisma
ayrilmaktadir. Tekalif-i orfiyye, Orfe dayanan ve genellikle savas gibi zorunlu
durumlarda tahsil edilen makul ve mucaz vergilerdir. Tekalif-i sakka ise agir
vergiler olup, serl cevazla desteklenemeyen ve genellikle haksiz kabul edilen
yliktimliiliiklerdir. Hulefa-i Rasidin donemine kadar ¢cogunlukla tekalif-i ser‘iy-
ye tlirlinden vergiler alinmis, sonraki donemlerde kamu ihtiyacinin artmasina
bagli olarak tekalif-i 6rfiyyeye de basvurulmustur (Tabakoglu, 2011, s. 336).

Donemden doneme gesidi ve miktar: degisen vergilerin zekata mahsup
edilmesi konusu gec¢miste fukaha arasinda tartisilmistir. Fakihler zekat/0siir
ismi ve uygulamasi disinda tahsil edilen vergileri zekat hitkmiinde gérmemisler
ve bunlarin zekata saydirilmasina cevaz vermemislerdir (Nevevi, t.y., s. 5/541-
542; Hattab er-Ruayni, 1992, s. 2/323; Karadavi, 1973, s. 2/1108; Muhammed
Ilis, t.y., s. 1/164). Fikih kaynaklarinda bu anlamda su bilgilere yer verilmistir:
Tiiccarlar meks tiiriinden vergilerin tahsili esnasinda zekata niyet etseler dahi
yaptiklar: 6demeler zekat yerine ge¢mez. Ciinkii devletin kamu vb. hizmetleri
ifa i¢in ihtiya¢ duydugu bu tiir vergilerin tahsilinde ve harcanmasinda zekat
Olguleri dikkate alinmamaktadir. Tahsildarlar, az olsun ¢ok olsun, zekat
sartlarmni tasisin tasimasin tiiccarlarin yanindaki biitlin mallardan vergi
almak tizere gorevlendirilmektedir (Ibn Abidin, 1966, s. 2/290, 31 1). Hazinede
yeterince para olmadig: icin devletin zenginlerden ek tahsilata mecbur kaldig:
ve topladigini miisliimanlarin maslahati dogrultusunda harcadig: varsayilsa
dahi tahsilat zekat kapsaminda yapilmadigindan, bu 6deme ile miikelleflerden
zekat farziyeti diismez (Ibn Hacer el-Heytemi, 1987, s. 1/303). Serahsi bu goriise
aykir1 olarak, memurlar ile yoneticilerin baski ve zorbalikla vergi ad1 altinda
topladiklar: mallarla varlikli goriindiiklerini, ancak bu mallar1 ser’an temelliik
edemedikleri icin gercekte fakir ve borglu olduklarmni belirterek teslimat
esnasinda onlarin sahislarina zekata niyet edilmesi durumunda verginin zekat
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hitkmiine gececegini soylemistir (Serahsi, 1993, s. 2/180; Mevsili, 1937, s. 1/104).
Onun bu yaklagimi Hanefilerde mezhep goriisii haline gelmemistir. Nitekim
Hanefilerin muteber fetva kitaplarindan biri olan Bezzaziyye'de meksin niyetle
zekata doniismeyecegi seklindeki goriisiin isabetli oldugu ifade edilmistir
(Bezzazi, 2009, s. 1/77; ibn Abidin, 1966, s. 2/311).

Hanefl mezhebinde oldugu gibi Hanbelilerde de agir vergilerin zekata
mahsup edilebilecegi yoniinde bir goriis bulunmaktadir. Ahmed b. Hanbel’e
(0. 855/241) yoneltilen bir soru tizerine verdigi cevaptan hareketle ona bu goriis
nispet edilmistir. Nakledildigine gore mahsuliiniin yarist devlet tarafindan zorla
alinan kisinin bunu zekata saydirma hakkinin olup olmadig: sorulunca Ahmed
b. Hanbel malin teslim alinmasi esnasinda sahibinin niyet etmesiyle bunun zekat
yerine gegecegini sOylemistir (Ruhaybani, 1994, s. 2/133). Ancak mezhepte bu
ictihad1 benimsemeyen ve siyasi otoritenin sadece zekat ismiyle tahsil ettigi malin
zekat oldugunu soyleyenler de vardir (Ibn Miiflih, 2003, s. 4/282).

Fukaha yasadiklar1 donemin siyasi sartlar1 dogrultusunda, 6zel miilkiyet
altindaki esyaya baski ile el konulmasi durumunda ayrica zekat ve ‘ustr
vermenin gerekip gerekmedigini tartisirken konuyu ehliil-bagy olan (mesru
yoOnetime baskaldiran) Hariciler ile de iliskilendirmislerdir. Bu hususta su
ictihadlarda bulunulmustur: Harici olan ‘asirlerin musliiman tiiccarlardan
aldigr mallar, zekata mahsup edilemez. Ciinkii onlar tahakkiim ettikleri
yerlerden topladiklari esyay: zekat olarak tahsil etmiyorlar ve kendilerine
helal goriiyorlar. Boyle bir durumla karsilasan tiiccarlar ehliil-‘adl (mesru
yOnetimin gorevlendirdigi) ‘asire ugradiklarinda onlara ayrica ‘ustir vermek
zorundadirlar (Serahsi, 1993, s. 2/202; ibn Abidin, 1966, s. 2/311). Ancak
Hariciler bir yerlesim yerine baskin yapip zekat mallarini toplasalar, daha
sonra mesru yonetim gelip buradan zekat tahsil edemez (Hattdb er-Ruayni,
1992, s. 2/364). Clinkii siyasi yonetim vatandasi koruma sorumlulugunu yerine
getirmedigi icin bu insanlar mallarindan olmuslardir; onlardan ayrica zekat
talebinde bulunmak, kendilerini haksiz yere cezalandirmaktir. Esyasini baska
bir bolgede satmak igin yola ¢ikan tiiccar ise kendi iradesi ile kamu giivenliginin
tam saglanamadig1 alana gectiginden ‘ustiru tekrar vermelidir. Bununla birlikte
Haricilerin el koyduklart mallar zekat sarf yerlerine ulasmadigindan baskina
maruz kalan yerlesik bolgedeki kisilerin de Allah’a kars: olan sorumluluklari
agisindan zekatlarini ayrica vermeleri (diyaneten) tavsiye edilmistir (Serahsi,
1993, s. 2/180; Mevsili, 1937, s. 1/104; Ayni, 2000, s. 3/359). Baz1 fakihler (Irak
ehli) meseleyi biraz daha tafsilatlandirmis ve Haricilerin esyay1 zorla almalari
durumunda zekat borcunun diisecegini, kisinin kendi rizasi ile gotiiriip teslim
etmesi halinde ise zekatin tekrar verilmesi gerektigini soylemislerdir (Ebt
"Ubeyd, 1986, s. 570).

Paylastigimiz bu bilgilerden anlagsildig: {izere, fukahanin kahir ekseriyeti,

299

o\



Vergiyi Zekata Saydirmada “Usfir Tahsilatini Bir Dayanak Olarak Kullanma imkani

kamu otoritesince toplanan mallarin zekata sayilmast i¢in zekat adi altinda veya
kapsaminda alinmis olmasini bir ilke olarak benimsemistir. Bu ilke dogrultu-
sunda, mali politika gercevesinde yapilan tahsilatlarin zekata mahsup edilme-
sine cevaz vermemislerdir. Hanbelilerde, zalim yoneticilerce baski ile alinan
vergilerin zekata mahsubu yoniinde bir ictihad bulunmakla birlikte bu gortis,
normal vergiler hakkinda olmay1p, malin yarisinin alinmas: gibi ¢ok agir vergi-
ler ile ilgilidir. Hanbelilerdeki mezkiir fetva dikkate alinsa bile bu, agir vergiler
hakkinda oldugu i¢in giiniimiizde kamu ihtiyacina binaen konulan vergilerin
zekata saydirilmasi i¢in dayanak olarak alinamaz."”

BaziHanefifakihlerince dnesiiriilen, verginin zekatamahsup edilebilirligine
iliskin ictihad, yukarida belirtildigi tizere, zekat toplama yetkililerinin fakir ve
borglu olmalart ile temellendirilmistir. Bu gerekcelendirme, ictihadin isabetlilik
derecesini belirlemede 6nemli bir anlama sahiptir. Zira zekati toplayan veya
tiiketen yetkililerin fakir veya borclu olmalari, gercgeklestirilen islemin zekat
sarfiyati ile ilgili sarta uygun oldugunu sOylemeye imkan vermektedir.
Mezkiir meselede tahsilat her ne kadar vergi ismi altinda yapiliyorsa da
kamu hizmetlerinin ifasinda kullanilmamakta, zekatin verilebilecegi siniflarca
tiiketilmektedir. Zekatin sihhati igin niyet sart oldugundan ictihadda ayrica,
yapilan islemin bu sarti saglamasi icin miikellefin vergiyi teslim ederken
zekata niyet etmesi gerekli goriilmiistiir. Bu iki husus, mevzubahis fetvanin
savunulabilirligini miimkiin kilmaktadir. Bununla birlikte islemin aslina
veya keyfiyetine bakarak, mezkir ictihadla yoOneticilerin vergi istismarmna
hukuki zemin hazirlandigimin diistiniilmesi de miimkiindiir. Ancak verginin
yOnetici ve memurlar arasinda boliistiiriildiigii ve bunun engellenemedigi
bir siyasi ortamda miikellefleri tekrarlanan mali kiilfetlere karsi korumak
amaciyla fetvanin verilmis olmasi,' bu diislinceyi gegersiz kilmaktadir. Buna
gore mevzubahis ictihad, mali biitge ile ilgili biiyiik usulstizliiklerin yapildig1
donemler igin zekat miikelleflerinin korunmasina yonelik istisnai bir fetva olup,
kamu hizmetlerinin ifasi i¢in tahsil edilen ve bu amag dogrultusunda harcanan
vergiler hakkinda degildir. Bununla birlikte, tahsilatin vergi ismi altinda
yapilmas1 ve yetkililerin zekat alacaklisi sartlarini tasimamasi gibi sebepler,
fetvanin mezhebin genelinde kabullenilmesine engel olmustur.

17 Ayni kanaat icin bk.: Karadavi, 1973, s. 2/1112-1113.

18 Serahsi'yi mezkiir ictihada yonlendiren siyasi ortami, onun su ifadelerinde gérmek miimkiidiir
SALD 65850 ¥ T el A 5ad 215805 sl cazal (e Al V5 Wley Gt AL L e
(5. 2/180 ,1993) "3&xlall Ci jima
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3. 'USUR'DAN HAREKETLE VERGIiYi ZEKATA SAYDIRMA
IMKANI

Miisliimanlardan tahsil edilen ‘ustir, seklen i¢ giimriik/giivenlik vergisi
olmakla birlikte sartlar1 itibariyle zekat kategorisinde yer almaktadir. Daha
once de ifade edildigi {izere zekat malinda aranan nisab ve yillanma gibi sartlar
‘ustirda da dikkate alinmigtir. Ayni sekilde ‘ustir kapsaminda toplanan mal-
larin zekat alacaklilarina teslim edilmesi bir ilke olarak benimsenmigtir (Eb(i
Yisuf, ts., s. 148; Serahsi, 1993, s. 2/199; 3/43; Mevsili, 1937, s. 1/115-116; Ne-
vevi, t.y., s. 5/541-542; ibn Miiflih, 2003, s. 298-297/4; ibn Abidin, 1966, s. 311/2).
Tespit edebildigimiz kadariyla bu konuda fukaha arasinda herhangi bir ihtilaf
s0z konusu olmamustir. Glintimiizde tahsil edilen vergiler mahiyet ve sartlar
itibariyle ‘ustir zekatindan farkli oldugu igin vergiyi “ustr ile ayni hitkme tabi
tutmak dogru olmayacaktir.”

Kamu vergisi bazi yonleri itibariyle zekata benzemekle birlikte hem tahsilat
kaynaklari ve sarf yerleri hem de tasidig1 anlam itibariyle ondan ayrilmaktadir.
Devletin tahsil etmesi, zorunlu bir gérev olmasi ve toplumsal yarar saglamasi
acilarindan vergi® zekata benzemektedir (Eskicioglu, 1989, s. 228; Kenanoglu,
2013, s. 53; Magin, 2014, ss. 161-162, 208-209). Zekatin ibadet mahiyeti
tasimas1 ve dolayisiyla sahih olmas: igin niyeti gerektirmesi (Karadavi, 1973,
s. 2/1000, 1107; Sebir, 1996, ss. 93-94; Yilmaz, 2020, s. 280), devlet tarafindan
affedilememesi, toplanmadig1 zaman miikelleften diismemesi (Kenanoglu,
2013, s. 53) ve oraninin sabit olmast onu vergiden ayirmaktadir (Karadavi,
1973, s. 1000; Kenanoglu, 2013, s. 54). Ote yandan vergiden farkl olarak zekat
miikellefiyeti icin malin nisab miktarinda olmasi, nema (¢ogalma) ve havelanii’l-
havl (yillanma) sartlarmi tasimas: gerekir (Ebi "Ubeyd, 1986, ss. 414, 421-423;
Serahsi, 1993, s. 2/149-150). Bu sebeple kisinin mesken olarak kullandig1 eve
zekat diismedigi gibi veraset yoluyla sahip oldugu ve mezkfir sartlari tasimayan
gayrimenkulden de zekat vermesi gerekmez. Ancak mevcut vergi sisteminde
bu ikisinden de vergi alinmaktadir. Ayni sekilde zekattaki uygulamanin
aksine tiiketim amagcli harcamalar da (dolayli) vergilendirilmektedir. Bu gesit
vergide zengin fakir ayirimi yapilmadan, harcama yapan herkesten vergi tahsil
edilmektedir (Eskicioglu, 1989, ss. 227-228; Ozdemir, 2013, ss. 3-4). Verginin
kazangtan, zekatin ise sermayenin tamami tizerinden hesaplanmasi, bu ikisi
arasindaki bir baska farki olusturmaktadir (Sebir, 1996, ss. 102-103; Sensoy, 2017,
s. 720). Zekatta zenginlik devam ettigi siirece siirekliligin esas olmasi, verginin
ise ihtiyaca gore talep edilmesi; zekatin sadece miisliimanlardan, verginin ise
her inangtan insanlardan alinmasi, bu iki kurumu birbirinden ayiran diger
hususlardir. Biitiin bu farkliliklarin yaninda zekatin ayette belirtilen siniflara
tahsis edilmesi, verginin ise umumun yararina olmakla birlikte devletin uygun

19 Ayni yaklasim igin bk.: Karadavi, 1973, s. 2/1112; Sebir, 1996, s. 109.
20 Verginin temel 6zellikleri igin bk.: Ata, 2001, s. 14.

301

o\



Vergiyi Zekata Saydirmada “Usfir Tahsilatini Bir Dayanak Olarak Kullanma imkani

gordiigl alanlarda sarf edilmesi, zekat ile vergiyi birbirinden ayiran en 6nemli
fark gibi gortinmektedir (Karadavi, 1973, s. 2/1001, 1107-1108; Sebir, 1996, s. 94;
Kenanoglu, 2013, s. 54).

Zekat verilebilecekler arasinda yer alan f7 sebilillih (Allah yolunda olanlar)
kavrami alimlerin ¢ogunlugu tarafindan Allah yolunda cihad edenler (Safii,
1983, s. 78/2; bn Miiflih, 2003, s. 4/345), bazilarinca ise hacilar ve umreciler
olarak anlasilmakla birlikte (Kurtubi, 1964, s. 8/185; Mevsili, 1937, s. 1/119)
sozliik anlamindan hareketle bu kavram: Allah’a yaklastiran, miisliimanlara
fayda saglayan biitiin hayirli ameller olarak yorumlayanlar da olmustur.?
Ancak verginin vatandasin yararma kullanilmasindan hareketle fi sebilillah
kavrami kapsaminda degerlendirilip zekatla iliskilendirilmesi isabetli degildir.
Zira bu kavram en genis anlamu ile alinsa bile, toplanan vergilerin bir kismi
[slam’in mesru gormedigi alanlarda harcanmaktadir (Ozdemir, 2013, s. 4).
Oysa zekat gelirlerinin ayette belirtilen yerlerin disindaki mesru alanlarda bile
sarf edilmesi caiz goriilmemistir. Nitekim harcama kalemleri farkli oldugu
i¢in ilk donemlerden itibaren zekat mallarinin harag, cizye ve fey gibi diger
gelirlerden ayr1 bir yerde tutulmasi hususunda titizlik gosterilmistir (Ebt
Yasuf, ts., s. 93; Yilmaz, 2020, s. 281). Ayni hassasiyetin bir tezahiirii olarak,
bazi fakihler zekat mallarinin uygun olmayan yerlere sarf edildiginin bilinmesi
durumunda, tahsilat mesru yonetim tarafindan gerceklesmis olsa bile, zekatin
yeniden verilmesi gerektigini soylemislerdir. Ornegin Belh alimlerinin gogu
ile Ebtibekir el-A'mes (6. 340/952), zalim yoOneticilerin zorla toplatip yerine
dagitmadigr zekat ve ‘ustirun tekrar ¢ikarilmasina hitkmetmislerdir (Serahsi,
1993, s. 2/180; Mevsili, 1937, s. 1/104). Baz1 Hanefiler devletin emval-i batineyi
zorla alma hakkina sahip olmadigini, dolayisiyla bu tiirden mallarin, yerinde
harcamayan siyasi yonetime teslim edilemeyecegini ve zekata niyet edilmis olsa
bile bu sekilde bir 6demenin zekat borcunu diisliirmeyecegini belirtmislerdir.
Emval-i zahireden alinan zekat mallarini ise devletin tahsil yetkisine istinaden
bu sekilde degerlendirmemislerdir. Onlara gore devlet bu tiirden mallarin
zekatin1 zorla alma yetkisine sahip oldugu i¢in namesru yerlerde harcayacagi
bilinse bile miikellefin yapacag: teslimatla zekat sorumlulugu diiser. Bunun
icin ayrica zekata niyet edilmesi de sart degildir (Ayni, 2000, s. 3/360; Tbn
Abidin, 1966, s. 2/289-290). Benzer bir yaklagim Malikilerde de bulunmaktadir.
Mezhebin 6nde gelen fakihlerinden Ibn Hacib (6. 646/1249), mevzubahis mesele
i¢in yoneticinin baski ile tahsil etmesi durumunda zekatin gegerli olacagina
hitkmetmistir (Hattab er-Ruayni, 1992, s. 2/364). Safiiler ile Hanbeliler ise siyasi

21 Karadavi, fi sebilillah kavramini, cumhurun yaklasimini genisletecek sekilde,
Islam’in izzeti ve tebligi icin askeri savasin yam sira fikri, kiiltiirel ve mali cihad
olarak yorumlamis ve zekatin bu amaglarla, kurumlarin tesisinde ve hizmet tiirtinden
aktivitelerde kullanilabilecegini sdylemistir (Karadavi, 1973, s. 2/644, 651, 656-658).
Kanaatimizce fi sebilillah kavraminin anlam alaninin netlegtirilebilmesi icin Hz.
Peygamber ile sahabenin bu kavram kapsaminda zekat mallar: ile ilgili tasarruflar
ayrmtili bir sekilde arastirilmalidir.
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otoritenin zekat: toplama yetki ve sorumlulugunu (et-Tevbe 9/103) gerekge
gostererek zahire veya batine olsun malin gorevliye zorla veya isteyerek teslim
edilmesi ile zekat sorumlulugunun diisecegini ve toplanan mallarin zekatin sarf
yerlerine harcanip harcanmamasinin hitkmii etkilemeyecegini sdylemislerdir
(Ibn Kudame, 1969, s. 2/480; Nevevi, t.y., s. 6/165). Goriildiigii tizere fakihlerin
bir kismi, zekati nassla belirlenen yerlerin disindaki alanlarda kullanacagt
bilinen siyasi yonetime zekat mallarinin verilmesine cevaz vermistir. Zekatin
hak sahiplerine teslimi, zekat ibadetinin sihhat sart1 olarak kabul edilmekle
birlikte* boyle bir ictihada gidilmesinin sebebi, resmi otoritenin zekat: toplama
yetkisine sahip olmasit ve miikellefin bu mekanizmaya ragmen inisiyatif
kullanmasi durumunda birtakim sorunlarla karsilasma ihtimalidir.

Ote yandan sosyal devletlerin vergiden yardima muhtag kimseleri de
faydalandirmalari, verginin zekata mahsup edilebilmesi i¢in yeterli bir gerekce
degildir. Zira yukarida da belirtildigi {izere kamu vergisinin degerlendirilecegi
alanlar, tamamen siyasi yonetimin takdirindedir. Siyasi irade, toplumun
tamamina hizmet saglama sorumlulugu dogrultusunda, gerekli gordiigii
alanlarda ve olgilide vergiyi kullanir. Vergi hem harcama kalemleri hem de
diger temel nitelikleri itibariyle zekattan farkli olduguna gore onun mevcut hali
ile zekata saydirilmasi caiz goriinmemektedir. Ancak hiikiim bu sekilde tesis
edildiginde iilkemiz gibi dini referanslarla yonetilmeyen devletlerde sadece
vergi miikellefi olanlar ile dini hassasiyeti sebebiyle verginin yaninda kendini
zekat ile de miikellef goren vatandaslar arasinda 6deme esitsizligi s6z konusu
olmaktadir (Ozdemir, 2013, ss. 7-5; Bardakoglu, 2017, s. 954; Yilmaz, 2020, s.
351). Bu durumun ortadan kaldirilabilmesi i¢in baz1 vergi cesitlerinde zekat
sartlari olusturulabilir. Ornegin zekat kapsaminda olan bazi gelir kalemlerinden
alman vergi, hem tahsilat hem de sarf yerleri agisindan zekata uygun hale
getirilebilir. Fakat tilkemiz i¢in mevcut kosullarda bunu gerceklestirmek vergi
birligi ilkesi agisindan ¢ok zor goriinmektedir. Yasal mevzuatta dini kimlik,
vergilemede veya vergi cesitlerinin olusturulmasinda gegerli bir faktor olarak
kabul edilmemektedir.

Vergi esitsizligi sorununa ¢oziim olarak son donemlerde en ¢ok giindeme
getirilen yoOntem, zekat fonu iizerinden verginin diistiriilmesi teknigidir.
Bu anlamda bazi ¢alismalarda, devletin bir zekat fonu olusturmasi, isteyen
vatandasmn buraya zekatin1 verme imkanmin saglanmasi ve fona yatirilan
miktarin, kisinin Odeyecegi gelir vergisinden disiiriilmesi Onerilmistir
(Ozdemir, 2013, s. 6; Kayapinar, 2017, s. 1078; Hannah, 2019, s. 65; Mutlu, 2019,
s. 141). Bu Onerinin daha da somutlastirildig1 bir arastirmada ise zekatin negatif
gelir vergisi kapsaminda degerlendirilmesi imkani iizerinde durulmus ve
devlet eliyle “Milli Zekat Kurumu”, “Zekat Fonu” gibi isimlerle bir kurumun
ihdas edilmesi ve “miikelleflerin bu kuruma 6dedikleri zekat miktarmin gelir

22 PCiliallods ye JIES 3 ady §sm VAl i alall dal s WS s Y 5 (Tbn KudAme, 1969, 5.469-468/6).
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vergisi matrahindan diisiilmesi” teklif edilmistir (Yilmaz, 2020, s. 347). Bu
tirden diizenlemelerin gerceklestirilmesi durumunda mevzubahis esitsizlik
ortadan kalkacag gibi zekat daha diizenli bir sekilde tahsil edilecek ve devletin
yoksullara yapacagi odemeler zekdt fonundan saglanarak devlet biitgesi
rahatlatilacaktir. Vatandas zekat vererek devletin sirtindaki sosyal sorumluluga
katkida bulunurken devlet de buna karsilik olarak vergi yiikiimliliigiinde
indirime gitmis olacaktir (Ozdemir, 2013, ss. 7-8; Yilmaz, 2020, s. 318). Mali
Odevlerle tekraren muhatap olan miikellefleri bu yontemlere benzer yollarla
rahatlatmak, vergilemedeki adalet ilkesinin de bir geregidir.” Nitekim mezk{ir
sorunun yasandigi bazi iilkelerde miikellefler arasinda adaleti saglamak
amactyla, kisilere verdikleri zekat: vergi beyannamelerinde ac¢iklama ve bunu
Odeyecekleri vergi tutarindan veya matrahindan diisiirme hakk: verilmektedir
(Sebir, 1996, s. 107; Sensoy, 2017, s. 722; Hannah, 2019, ss. 66-68).

Zekati vergiden diisiirme teknigini gelir ve sermaye vergisinde ¢alistirmak
miimkiin olmakla birlikte tiiketim vergisine uygulamak pratikte gii¢ oldugu
i¢in teknigin islevselligi hakkinda olumsuz bir yaklagim sergilenebilir. Ancak
tiiketim vergisi zengin-fakir biitiin vatandaslarin miikellef tutuldugu bir vergi
gesidi oldugu icin zekatin bu vergiden diisiiriilmesi baska bir adaletsizlige yol
acgacagindan, teknigin temel prensipleri itibariyle boyle bir islem s6z konusu
degildir.

Vergilemede adaletin saglanmasi i¢in bagka bir alternatif ¢dziim ise zekatin
devlet kayitlarina gecirilmesi ve vergi miikellefine, 6dedigi zekat kadar vergi
iadesinin yapilmasidir. Bunun igin devlet kontroliinde, hem tahsilat hem de
harcamada fikhi sartlarin gozetildigi bir zekat fonu olusturulur. Vatandaslar
miikellef olduklar: vergilerini usuliine uygun bir sekilde dderken zekatlarini
bu fona yatirirlar, sonrasinda vergi dairesine bagvurur ve yatirdiklari zekat
kadar bir meblag: vergi iadesi seklinde geri alirlar. Boylece zekat miikellefleri,
hem ser'? ahkdma gore sorumluluklarini yerine getirmis hem de mali 6devle
tekraren sorumlu tutulma kiilfetinden kurtulmus olurlar. Vergi iadesi eksenli
bu teknik, vergi birligi agisindan uygulanabilir, gercek¢i bir ¢dziim gibi
goriinmektedir. Ancak bu yontemin, adaletsizlige neden olmamasi i¢in sadece
gelir ve/veya sermaye vergisine uygulanmas: gerekir. Ayni sekilde yapilacak
iade, 6denen gelir ve/veya sermaye vergisinden fazla olmamalidir.

23 Vergi adaleti, vergi yiikiiniin miikellefler arasinda esit bir sekilde dagitilmasidir.
Bk.: Ata, 2001, s. 21, 31. Bu kavram her ne kadar kamu vergisi i¢in gelistirilmisse de
zekatin vergi gibi toplumsal yarar saglanmak {izere vatandasin mal varligindan zorunlu
bir ¢ikis1 ifade etmesi, vergi adaleti kapsamina dahil edilmesini gerektirmektedir.
Fukahanin vatandastan ek olarak vergi alinabilmesi igin tekalif-i ser’iyyenin yetersiz
kalmasini sart kosmus olmasi, bu iliskilendirmeyi desteklemektedir.
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SONUC

‘Ustir, tarihi ¢ok eskilere dayanan bir gesit pazar ve giimriik vergisi olup,
Hz. Omer’in hilafeti déneminde miisliiman tiiccarlardan zekat kapsaminda
tahsil edilmeye baslanmistir. Gayrimiislim tiiccarlar da ‘ustir ile miikellef
tutulmus olmakla birlikte onlardan daha yiiksek oranda tahsilat yapilmaistir.
Miisliimanlardan ‘usGrun dortte biri oraninda zekat alinirken, harbilerden
“ustir, zimmilerden ise ustirun yaris: kadar vergi alinmistir. Gayrimiislimlerden
toplanan ‘ustirlar cizye ve hara¢ hitkkmiinde kabul edilerek kamu hizmetinde
degerlendirilmis, miisliimanlardan tahsil edilenler ise zekat sarf yerlerine
tahsis edilmistir. Ancak her iki grupta “ustir miikellefiyeti icin zekat nisabi
oOl¢iit olarak belirlenmis ve ayni 6deme noktalarinda kendilerinden tahsilatta
bulunulmustur. Bu ortak 6zelliklerinden miitevellid olarak her iki tahsilat
gesidi birbiriyle karistirilabilmekte ve dahasi ‘ustirun zekat olarak alinmasi,
verginin zekata mahsubu seklinde yanhs degerlendirilebilmektedir.

Mabhiyeti ve tahsilat amaci esas alinarak bir tasnif yapilacak olsa “ustirun
harbiler i¢in giimriik vergisi, zimmiler ic¢in ise giivenlik vergisi oldugunu
soylemek miimkiindiir. Zira ‘ustir harbilerden Islam iilkesinde ticaret
yapma firsatinin taninmasi karsiliginda mukabele bil-misl olarak alinirken,
zimmilerden kendilerine saglanan yol ve pazar giivenligi mukabilinde tahsil
edilmistir. Gayrimiislim tiiccarlarin sorumlu tutuldugu bu verginin vaz’i ve
orani tamamen donemin siyasi ve ekonomik hususiyetleri dogrultusunda
sekillenmistir. Miisliiman tiiccarlardan ise zekéat sartlarina uygun bir sekilde
‘ustir tahsil edilmistir. Ancak bu tahsilat, saglanan yol giivenliginin iicreti
olmay1p, siyasi otoritenin zekat toplama hak ve sorumlulugunun bir neticesidir.
Zekat dini yiikiimliiliiklerden olup, viiclbiyeti i¢in devletin herhangi bir
hizmet sunma sart1 yoktur. Gayrimiislim tiiccarlardan ‘usfir vergisinin alindig:
noktalarda zekat igin de tahsil ortami olustugundan siyasi irade miisliiman
tiiccardan ayni isim altinda zekat tahsilatini yapmistir. Gegmiste ‘ustir sistemi
ile zekat toplanabildigine gore gliniimiizde de vergi mekanizmasiyla zekatin
tahsil edilmesi teorik olarak miimkiindiir. Dini referanslarla yonetilmeyen
iilkelerde zekat miikellefleri aleyhinde gelisen vergi esitsizligini ortadan
kaldirmak igin zekata elverigli, vergiye tabi gelir ve sermayenin bir kismi
zekat kapsaminda tahsil edilebilir. Ancak bu yontem, tilkemizdeki mevcut
mevzuata gore vergi birligi ilkesine aykir1 oldugundan pratikte pek miimkiin
goriinmemektedir. Kanaatimizce vergi esitsizligi, devletin kontroliinde bir
zekat fonunun olusturulmas: ve buraya yapilacak 0deme miktarinca vergi
iadesinin saglanmasi ile ortadan kaldirilabilir. Ote yandan vergi iadesi, yeni
bir adaletsizlige yol agmamas: igin biitlin vatandaglarin miikellef tutuldugu
tiiketim vergisine uygulanmamali; sadece gelir ve sermaye vergisi lizerinden
iade saglanmalidir.
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