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KRIMINOLOJININ BABASI OLARAK BILINEN CESARE
LOMBROSO UZERINE BIR TAHLIL

AN ANALYSIS ON CESARE LOMBROSO, KNOWN AS THE FATHER OF
CRIMINOLOGY

Mehmet Emin Artuk®*(®), Erkam Yilmaz®

a Prof. Dr., Istanbul Medipol Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Ana Bilim Dali.
> Arastirma Gorevlisi, Istanbul Medipol Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Ana Bilim
Dal1.

OZET

19. yiizyiin distince diinyasinin merkezinde yer alan ve sosyal bilimleri metafiziksel unsurlardan
arindirmayi gaye edinen pozitivizmin (olguculuk) ceza hukuku alaninda da biiyiik tesirleri olmustur.
Buna gore kimya, fizik veya biyoloji gibi bilim dallarinda elde edildigine inanilan biiyiik bagsarilara
sosyal bilimlerde de ulagilmasi zimninda felsefe ve metafizigin elenmesi, akli muhakemenin deneysel
metotla ikame edilmesi gerekmektedir. Bu postulattan hareketle Giuseppe Villella isimli meshur bir
haydudun otopsisini inceleyen Italyan hekim Cesare Lombroso, kendisinden sonraki ceza hukuku
anlayisini derinden etkileyen bir fikir ortaya atmistir: “Dogustan suglu vardir”. Lombroso evrendeki
her husus gibi sugun da determinist bir siirecin neticesi oldugunu ve bu itibarla suglularin biyolojik,
antropolojik ve sosyal agidan incelenmesiyle sug islemenin sebeplerinin tahkik ve tespit edilebilecegini
iddia eder. Bu diisiince, felsefeden beslenen ve 6zgiir irade gibi metafiziksel unsurlara mebni sekilde sug
politikast belirleyen klasik okulun goriisleriyle taban tabana zittir. Zira, insanin kendisinin 6zgiir bir
neden olarak hareket ettigini, yani dzgiir iradenin mevcudiyetini kabul eden klasik okul, determinist
bir siirecin varligint kabul etmeyerek su¢ fenomeni tizerinde galismalarini yogunlastirir. Buna mukabil,
pozitivist okulun amaci felsefi spekiilasyonlar: nazariitibara almayarak suglunun ampirik cihetten
tetkik edilmesidir. Bu fikir, kriminolojinin kurulmasina miincer olur. Lombroso’yu takip eden diger
miiellifler su¢ fenomenini ve su¢luyu daha farkli agilardan da incelemeye tabi tutarak, kriminolojinin
bir bilim dali olarak tahkim edilmesini saglamistir. Ceza hukukunda pozitivist okul, sonrasinda genis
bir kabul gérmiis olmasa da cezanin bireysellestirilmesinde ve sugluya odaklanilmasinda 6nemli bir
etkiye sahip olmustur. Bu ¢alisma, pozitivist okulun kurucusu olan Cesare Lombroso’nun hayatinin
ve diisiincelerinin aydinlaulmast maksadini giiemekeedir.

Anahtar Kelimeler: Suglu Insan, Dogustan Suglu, Lombroso, Kriminoloji, Antropoloji, Tolstoy

ABSTRACT

Positivism, which took central position in the intellectual landscape of the 19th century and aimed to
remove metaphysical elements from social sciences, significantly influenced criminal law. Accordingly,
the achievements believed to have been attained in disciplines like chemistry, physics or biology should
also be attainable in the social sciences, leading to the elimination of philosophy and metaphysics,
and rational reasoning must be replaced with the empirical method. Based on this postulate, Cesare
Lombroso, an Italian physician, after examining the autopsy of the notorious bandit Giuseppe
Villella, put forth an idea that profoundly influenced the understanding of criminal law after him:
“There is a born criminal”. Lombroso claims that crime, like everything else in the universe, is the
result of a deterministic process. He suggests the causes of crime can be investigated and determined
by examining criminals biologically, anthropologically and socially. This idea is diametrically opposed
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to the views of the classical school, which draws from philosophy and establishes crime policy based
on metaphysical elements such as free will. The classical school, which acknowledges free will and
believes that human beings act as a free cause, intensifies its studies solely on the phenomenon of
crime by not accepting the presence of a deterministic process in the commission of crime. On the
other hand, the positivist school aims to examine the criminal empirically, disregarding philosophical
speculations. This idea contributes to the establishment of criminology. Following Lombroso, other
authors examined the phenomenon of crime and the criminal from different perspectives, thus
solidifying criminology as a scientific discipline. Although the positivist school was not widely accepted
in criminal law afterwards, it had a significant impact on the individualization of punishment and a
focus on the offender. This study aims to shed light on the life and thoughts of Cesare Lombroso, the
founder of the positivist school in criminal law.

Keywords: Criminal Man, Born Criminal, Lombroso, Criminology, Anthropology, Tolstoy

EXTENDED SUMMARY

Cesare Lombroso, often considered the father of criminology, was born on November 6, 1835. At
the age of 16, he met the famous physician Paolo Marzolo when he wrote a review of Marzolo’s work
“An Introduction to Historical Monuments Revealed by Analysis of Words”. Impressed by Marzolo,
Lombroso initiated his medical education at the age of 18.

To comprehend Cesare Lombroso and his contributions, it is essential to consider the intellectual
climate of his era. The 19th century witnessed a shift from metaphysical thinking to empirical science
and positivism, which challenged the dominance of classical philosophy based on rationality. This
shift led to a belief in human rationality and autonomy and influenced perspectives on crime and
punishment. However, a subsequent shift argued that humans, like the rest of the universe, were
subject to mechanistic laws, thereby challenging the concept of free will.

Cesare Lombroso, influenced by positivist ideas and empirical methods, became a prominent figure
in criminology. He emphasized the importance of empirical science in understanding crime and
criminals during a period when positivism held sway, and advocated its application in the field.

Lombroso indicates that he arrived idea of seeking for the causes of crime within the biology of the
criminal as a result of certain observations. This idea first occurred to him in 1864, the year he began
studying Italian soldiers in his spare time while working as a military physician. During this time,
he noticed the indecent tattoos on the body of a malicious soldier distinguished him from an honest
soldier.

Lombroso, who was a dedicated collector, conducted autopsies in the institutions where he worked.
In 1870, while examining criminals in Italian prisons, he came across the autopsy of the famous
bandit Giuseppe Villella and thought he had unraveled the nature of the criminal. Lombroso states
that he found findings in Villella’s body that resembled those in animals, and for him this moment
was not just a discovery but an epiphany.

In Lombroso’s theory, biological causes lie at the center of crime and criminality. The fundamental
idea in this doctrine is, on the one hand, that a person’s emotional state and consequently their
behaviors are determined by their organic structure; on the other hand, that this structure must find
expression in the human body.

Lombroso, significantly influenced by Darwin’s views, believes that throughout history, humans
have evolved from an anti-social to a social state, and criminals are people possessing anti-social
traits inherited from their ancestors. According to the author, criminals differ from normal people
by possessing physical characteristics that manifested in earlier stages of the evolutionary process
(atavism).

According to Lombroso, there is a fine line between madmen and geniuses. According to him, genius
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and madness are two aspects of the same psychobiological reality. In 1897, during his attendance at
a medical congress in Moscow, Lombroso tested this idea about geniuses and madmen by visiting
the famous writer Tolstoy, but the visit did not proceed as he had hoped. Later, Tolstoy criticized
Lombroso’s ideas in his novel “Resurrection”.

Lombroso’s most renowned work is “Criminal Man.” In this work, the author categorized criminals
into four classes: “born criminal”, “criminals of passion”, “occasional criminals” and “insane criminals”.
As the founder of the positivist school, Lombroso influenced many thinkers and had a significant

impact in America and Europe. However, he also faced criticism for his views on criminals.

Although the majority of Lombroso’s views were not philosophically or scientifically acceptable, it
is important to acknowledge his significant contributions to the individualization of punishment
by shifting the focus of criminal law to the criminal. Therefore, Lombroso, often referred to as the
“father of criminology”, remains one of the most important figures in the history of criminal law and
criminology.

1. MUELLIFIN HAYATI

Cesare Lombroso 6 Kasim 1835’te, o sirada Avusturya idaresi altinda olan Verona seh-
rinde, Aron ve Zefira Levi Lombroso’nun ikinci ¢ocugu olarak diinyaya gelmistir." Bagarili
bir 6grencilik donemi geciren Lombroso heniiz 16 yasindayken déneminde meshur bir
diisiiniir ve hekim olan Paolo Marzolo'nun “An Introduction to Historical Monuments
Revealed by Analysis of Words™ adli eseri hakkinda bir elestiri yazar. Bu elestiriden oldukea
etkilenip goriisme talep eden Marzolo, karsisinda 16 yasinda bir geng goriince sagirir. Son-
rasinda aralarinda gelisen yakin iliski Lombroso’nun Marzolodan etkilenerek 18 yasinda tip
egitimine baglamasina ve ileride dogacak olan ilk kizina “Paolo Marzolo” ismini vermesine
yol acar.?

Cesare Lombroso, kriminolojide pozitivist okulun kurucusudur.’ Bilindigi tizere bahse-
dilen pozitivizm deney ve gozleme dayali metodun uygulanmasiyla su¢ ve suclulugun tespit
edilmesi ve buna binaen sug politikasinin belirlenmesi gerektigi fikrine dayanir. Eserleri
1ngilizce, Ispanyolca, Almanca, Fransizca gibi muhtelif dillere ¢evrilen ve bir tip doktoru
olan Lombroso, cezaevlerinde, hastanelerde ve kislalarda bulunanlar hakkinda arastirmalar
gergeklestirmis, bunlardan birgoklarinin antropolojik yapilarini, mizaglarini, hareketlerini,
disiincelerini, yagsam tarzlarini incelemis, cezaevlerinde 6len mahkumlarin cesetleri tize-
rinde otopsiler yapmustir.* Arastirmalarinin gayesi 6zellikle sugun sebeplerinin ortaya konul-
masidir.

Lombroso’nun 6ne ¢ikan 6zelliklerinden biri ise, ¢ok iyi bir koleksiyoner olmasidir.
Lombroso, koleksiyonculuga ilk olarak 1850’lerin ortalarinda heniiz bir {iniversite 6gren-

' Marvin E Wolfgang, ‘Pioneers in Criminology: Cesare Lombroso (1835-1909)’ (1961) 52(4) The Journal of Crimi-
nal Law, Criminology, and Police Science 361; Lombroso’nun etnik kékeni Kuzey Afrika Yahudilerine dayanmakta-
dir. Nitekim esasinda “Lumbroso” olarak telaffuz edilen soyadinin, Ispanyadan siiriilen ve Kuzey Afrika’ya yerlesen
Ispanyol Yahudilerine ait oldugu ifade edilmektedir. Bu isim, Ispanyolcada “aydinlatict” anlamina gelmektedir. Bilgi
icin bkz. Hans Kurella, Cesare Lombroso: A Modern Man of Science (Eden Paul ¢ev, Rebman Company 1911) 2.

2 Wolfgang (n 1) 362.

3 Pozitivist okul hakkinda detayli bilgi i¢in bkz. Mehmet Emin Artuk et al., Ceza Hukuku Genel Hiikiimler (15. bask,
Adalet Yayinevi 2021) 87 vd.; Ali Emrah Bozbayindir, Kriminoloji (Anadolu Universitesi Yayinlar1 2017) 34 vd.

4 Mehmet Emin Artuk ve Mehmet Emin Alsahin, Kriminoloji (4. baski, Adalet Yayinevi 2022) 51.
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cisiyken baslar. Koleksiyon, 1859'da Ikinci Italyan Bagimsizlik Savasi'nda Lombroso’nun
orduya goniillii hekim olarak katilip Italyan askerlerinin kafatast ve beyinlerini inceleme-
siyle oldukea genisler.” “Paviada, Pesaroda ya da Torinoda, akil hastanelerinde ya da hapisha-
nede olmiis akil hastalar: ve suclularla ilgili koleksiyonumu genisletmeye calismadigim bir giin
bile gegmedi” diyen Lombroso hakkinda kizi “dogustan bir koleksiyoncu” ifadesini kullanir.®
Bu koleksiyonun 6nemli parcalarindan birisi, Lombroso’nun dogustan suglu fikrinin ilhami
olan, meshur haydut Giuseppe Villella'nin kafatasidir.”

1876 yilinda Lombroso Torino’ya tasindiginda koleksiyon dyle biiyiik bir hale gelmistir
ki koleksiyonunun kapladigi alan dolayisiyla depo sorunu yasar.® Ertesi sene koleksiyon,
biinyesinde Profesor olarak gorevlendirildigi Torino Universitesi'nin kendisine Adli Tip ve
Deneysel Psikiyatri Laboratuvari olarak tahsis ettigi, eski bir manastira taginir. Bu kolek-
siyon ilk kez 1884 yilinda Torinoda diizenlenen Antropoloji Sergisi’nin bir par¢asi olarak
halkin ziyaretine sunulur.” Sonrasinda, Lombroso’nun damad: ve ayni zamanda Kriminal
Antropoloji Miizesi mudiirii Carrara’nin 6nemli ¢abalariyla koleksiyon miizede sergilenir.'
Son vasiyeti uyarinca Lombroso’nun naagi, 6liimiiniin ertesi giinii, 20 Ekim 1909°da, ensti-
tilye taginir. Bir giin sonra, 21 Ekimde otopsi yapilir ve beyin, yiiz, kalp ve iskelet alinarak
miizede muhafaza edilmeye baglanir." Belirli bir ddnem kapali kalan miize, Lombroso’nun
olimiiniin 100. yildéniimii miinasebetiyle 27 Kasim 2009 tarihinde yeniden halka agilir."?
Giintiimiizde Lombroso’'nun naagt Torinoda Kriminal Antropoloji Miizesi'nde sergilenmeye
devam etmektedir.

2. LOMBROSO’NUN OGRETISINDE SUC VE SUCLULUK

Her diistintirde oldugu gibi Lombroso’yu incelerken de donemin ilmi ve fikri durumunu
iyi tahlil etmek gerekir. 19. yiizyil rasyonalitenin ve felsefenin, deney ve gozleme dayali
bilim kargisinda tali konuma geldigi zamana tekabiil etmektedir. Immanuel Kant (1724-
1804) sonrasi metafizige dair bilginin, bilgi ve hakikat olarak ele alinmamaya baglanmasiyla
felsefede derin bir doniisiim yasanmis, bir sonraki yiizyil olan 19. yiizyilda ise felsefe ve
rasyonalite (akilcilik), pozitif bilimler karsisinda maglubiyete ugramistir. Bunun dogal bir
sonucu olarak, aydinlanmanin akilei felsefesine dayanan ve sucu akilei bir yaklagimla agikla-
yan klasik okulun otoritesi pozitivist okul tarafindan sarsilmistir. Yani tipki klasik okula ait
distintirlerin (6rn, Beccaria, Bentham, Kant) ceza hukukuna dair goriislerinin aydinlanma
déneminin rasyonalist diisiince yapisina uygun olarak sekilleniyor olmast gibi pozitif okul

Lombroso, C. (1906a) ‘Il mio museo criminale’, Ulllustrazione italiana 13, April 1, 302'den nakleden Silvano Mon-

taldo, “The Lombroso Museum From Its Origins to the Present Day’ in Paul Knepper and Per Ystehede (eds), The

Cesare Lombroso Handbook (Routledge 2013) 98.

¢ ibid.

7 ibid.

$  ibid; Giilhan Adisen, ‘Universite Miizeleri Baglaminda Anatomi Koleksiyonuna Ornek: Antropoloji Miizesi’ (2021)
4(2) UNIMUSEUM 76, 79.

®  Montaldo (n 5) 100.

10 ibid 101, 102.

1 ibid 104.

12 ibid 108.
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disiiniirlerinin de kriminoloji ve ceza hukuku goriigleri donemin hakim paradigmasiyla son
derece rabitalidir.”® S6z gelimi, Avrupa diistince tarihine bakildiginda aydinlanmayla birlikte
suclu insanlarin cadi oldugu veya seytanlar tarafindan ele gecirildigi fikri terk edilmis ve her
insanin rasyonel ve otonom bir varlik oldugu fikri hikim olmugtur." Bunun sonucu olarak
su¢ isleyenlerin fiillerini 6zgiir iradesiyle ika ettikleri, cezalarin keyfl ve orantisiz olmama-
lart gerekeigi, faillerin kusurlari oraninda manevi sorumluluklarina gore cezalandirilmalari
gerektigi goriisii klasik donem ceza hukukgulari igin esas teskil etmistir."” Fakat sonrasinda
fikrl bir doéniisiim gergeklesmis ve mekanik olarak devinen bir evrende insanin da evren-
deki diger unsurlardan bir unsur oldugu, rasyonel akil yiirtitmeler vasitastyla insanin 6zgiir
iradesinin mevcudiyetinden s6z edilemeyecegi, mekanik fizik kanunlarinin insan davranisi
agisindan da cari oldugu fikri hakim hale gelmistir.'® Bu fikirden yola ¢ikildiginda ise, su¢
isleyen bir kisinin de ozgiir iradesinden soz edilmemesi gerekir. Tam bu noktada Fransiz
pozitivistlerin, Alman materyalistlerin ve Ingiliz evrimcilerin ¢alismalarina derin bir ilgi
duyan Lombroso', pozitif bilimlerin tahtinin son derece gii¢lii oldugu ve ampirik metodun
sosyal bilimlerde de cari olmasi gerektiginin terenniim edildigi donemde, deney ve gozleme
bagvurarak sugu ve sugluyu incelemis ve kriminolojinin kurucu ismi olmustur.'®

Lombroso, sugun amillerini su¢lunun biyolojisinde arama fikrini bazi gézlemler sonu-
cunda elde ettigini belirtir. Bu fikir Lombroso’nun aklina ilk olarak, askeri hekimlik yaptig
sirada -kendi ifadesiyle- bos vakitlerinde Italyan askerleri iizerinde arastirma yapmaya basla-
dig1 yil olan 1864’te, diiriist askerle kot niyetli askeri birbirinden ayiran bir 6zellik olarak
ikincisinin bedenindeki edebe mugayir dovmeleri fark etmesiyle gelir."” Sonrasinda Paviada
gorevliyken, akil hastanesindeki hastalari muayene etmek icin izin alir ve devaminda, ordu-
daki hizmetini tamamlamasinin akabinde Pesaro ve Reggio Emiliadaki akil hastanelerindeki
akil hastalarindan sorumlu olur. 1870 yilinda Italyan hapishanelerindeki suglulari inceler-
ken meghur haydut Giuseppe Villella'nin otopsisi ile kargilasan Lombroso, suglunun dogasi

Lombroso'nun gériiglerinin déneminin hakim paradigmasiyla uyumlu oldugu yéniinde benzer bir diisiince igin
bkz. Tim Newburn, Criminology (3rd edn, Routledge 2017) 135; Kriminoloji tarihinde okullar hakkinda daha
detayl: bilgi i¢in bkz. Bozbayindir (n 3) 30 vd.

Hatta Avrupa orta ¢aginda, ayni sucu islediginden siiphelenilen iki kisiden ¢irkin olaninin sugu isleme ihtimalinin
daha yiiksek olduguna isaret eden kanunlarin dahi bulundugu ifade edilmektedir. Bkz. Christopher Hibbert, 7he
Roots of Evil: A Social History of Crime and Punishment (Little, Brown and Company 1963) 187. Buna benzer
uygulamalar hakkinda farkli 6rnekler icin bkz. ibid s. 201, 202; Freda Adler, Gerhard O.W. Mueller ve William S.
Laufer, Criminology (9th edn, McGraw Hill 2018) 59.

5 Hibbert (n 14) 196.

“Mademki kainattaki tekmil hadisat illetlere tAbidir veyahut illi bir sekilde taayyiin ederler, o halde bu keyfiyet,
beserin iradi ef’al ve harekiti hakkinda da mer’i olmak icap eder” bkz. Ernst von Aster, Hukuk Felsefesi Dersleri
(Orhan Miinir Cagil cev., Kenan Matbaast 1943) 16; Irade 6zgiirliigiiniin reddi ceza ile ahlak arasindaki rabitanin
kopartilmasi ve ceza yerine zorlayici yaptirimlarin ikame edilmesini amaglamakeadir. Artuk et al. (n 3) 89.

17 Bkz. Kurella (n 2) 7, 8; Wolfgang (n 1) 363.

Hibbert (n 14) 185; Belirtmek gerekir ki, Lombroso’nun kriminolojisinin kurucusu olmast, ondan énce sugluya
dair inceleme yapilmadig1 anlamina gelmemektedir. Ondan 6nce de antropolojik, psikiyatrik ve sosyolojik aras-
tirmalarda bulunan miiellifler olmugtur. Fakat sugluya sistematik olarak belirli bir yontemle yaklasan ilk ismin
Lombroso oldugu sdylenebilir. Bkz. Artuk ve Alsahin (n 4) 50.

Bkz. Gina Lombroso Ferrero ve Cesare Lombroso, Cesare Lombrosonun Siniflandirmasina Gére Suclu Insan (Alba-
raka Yayinlar1 2021) 12.
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meselesini ¢ozdigint distintir.® Lombroso’nun ifadesiyle bu suclunun bir koyunu sirtla-
yarak en dik daglara urmanacak sekilde ¢evik bir yapiya sahip oldugu bilinirdi. Suglunun
otopsisini yapuginda Lombroso hayvanlardakine benzer bulgular buldugunu ve bu anin
kendisi icin alelade bir kesif degil aydinlanma tegkil ettigini belirtir.”' VillellZ'nin otopsisini
incelediginde su¢lularin, vahsilerin ve maymunlarin ortak olarak sahip olduguna inandig;
iri ¢ene, bityiik elmacik kemikleri, belirgin kas kemerleri, avug iglerindeki tekil ¢izgiler, géz
cukurunun agirt biyiikligii, kepee veya yapisik kulaklar, actya duyarsizlik, keskin bakislar,
dévmeler, asirt tembellik, sefahat diigkiinligii, kurbani 6ldiirme, cesedi kesip bi¢me, etini
parcalama ve kanini igme arzusunun agiklandigini disiiniir.*”

Lombroso’'nun teorisinde sugun ve su¢lulugun merkezinde biyolojik amiller yatmaktadir.
Bu 6gretideki temel fikir, bir yandan insanin duygu bi¢ciminin ve buna bagli olarak davra-
niglarinin organik yapist tarafindan belirlendigi; diger yandan da bu yapinin insan bede-
ninde ifadesini bulmasi gerektigidir.® Bu itibarla miiellifin teorisinin tamamen biyolojik
bir teori oldugu ifade edilmektedir.** Lombroso’ya gére su¢luluk normdan sapmay: degil,
farkli fiziki ve zihni 6zelliklere sahip bir insan alt tiirtint tegkil etmektedir.> Lombroso
hayatinin ilerleyen dénemlerinde -elestiriler tizerine- sosyal ve psikolojik amilleri de kendi
teorisine dahil etmis olsa da, miiellife gore bunlar biyolojik unsurlar gibi suglulugun asil
kaynagi degil bireyin organik veya psisik gayritabiiliklerini (anomali) ortaya ¢ikaran, diger
bir anlatimla biyolojik amillerin harekete gegmesinde rol oynayan uyaricilardir.*® Miellife
gore, sucun toplumsal sebeplerinin izale edilmesi sugun onlenmesi zimninda kriminolog-
larin ilgilenmesi gereken acil bir mesele teskil etse de, sucun asil sebebi insan biyolojisinde
yatugindan, ancak biyolojik amillerin ortadan kaldirilmast veya 6nlenmesi sug¢ sorununa
gergek bir ¢6ziim sunabilir.”” Ancak sug insan dogasinin bir parcasi oldugu i¢in suclulugun
tamamen 6nlenmesi miimkiin degildir. Dolayisiyla 6nemli olan, biyolojik olarak dogustan
suclu ozelligi gostermeyip sug isleme potansiyelini tagtyan kisilerin suga sevk edilmesini
onleyici tedbirleri almaya matuf reformlar gerceklestirmeketir.?®

20 Hibbert (n 14); Artuk ve Alsahin (n 4) 51.
21 Adler, Mueller ve Laufer (n 14) 60.

22

Bkz. Lombroso ve Lombroso (n 19) 13; Piers Beirne ve James W. Messerschmidt, Criminology: A Sociological Appro-

ach (6th edn, Oxford University Press 2015) 69.

3 Kurella (n 2) 18.

24 Charles A. Ellwood, ‘Lombroso’s Theory of Crime’ (1912) 2(5) Journal of the American Institute of Criminal Law
and Criminology 716, 717.

¥ Wolfgang (n 1) 370, 371.

% Ellwood (n 24) 717; Nitekim, Lombroso “Suclu Insan” adli eserinin 1876daki ilk baskisinda, sucun nedeni olarak
evrimsel atavizm teorisini aciklamak icin 252 sayfaya yer vermigken, yirmi yil sonra, kitabinin beginci baskisinda,
sucun nedenselligi ile ilgili goriinen tiim o6geleri dahil etmek icin 1900'den fazla sayfaya ihtiya¢ duymusgtur. Bunlar
arasinda iklim, yagis, tahil fiyatlari, cinsiyet ve evlilik gelenekleri, ceza kanunlari, bankacilik uygulamalari, ulusal
tarife politikalari, hiikiimetin yapisi, kilise organizasyonu ve dini inan¢ durumu gibi etmenler bulunmaktadir. Bkz.
George B. Vold, Thomas J. Bernard ve Jeffrey B. Snipes, Theoretical Criminology (4th edn, Oxford University Press
1998) 33. Fakat belirttigimiz gibi bu etmenler Lombroso’ya gore biyolojik amillere gére tili niteliktedir.

27 Ellwood (n 24) 717.

28 Cesare Lombroso ve Victor von Borosini (¢ev), ‘Crime and Insanity in the Twenty-First Century’ (1912) 3(1) Jour-

nal of the American Institute of Criminal Law and Criminology 57, 60.
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Lombroso’'nun teorisinde sugluya ait psikolojik ve sosyal bozukluklarin her daim biyo-
lojik amillere irca edilmesi ve asil neden olarak su¢lunun biyolojisinin kabul edilmesinin
dénemin determinist evren telakkisi ile de uyum i¢inde olduguna dikkat etmek gerekir.
Ozellikle 19. yiizyilin hakim diisiincesi olan pozitivizmin yol agtig1 biyolojik determinizm
Lombroso’'nun teorisinin merkezinde yer almaktadir.”” Buradan hareketle Lombroso’nun,
tamamen normal biyolojik yapiya sahip olan bir kimsenin hangi sosyal ortamda yetisirse
yetigsin suglu olmayacagi, sosyal kosullarin sadece biyolojik olarak suglu potansiyele sahip
kimselerin gizli su¢ temayiillerini ortaya ¢tkaracag diisiincesinde oldugu goriiliir.>

Darwir’in goriiglerinden 6nemli derecede etkilenen Lombroso tarihi vetirede insanin
anti-sosyal bir durumdan sosyal duruma gectigini, suclularin ise atalarina ait anti-sosyal
ozellikler tagtyan kisiler oldugunu diisiinmektedir.’' Miiellife gére suglular, evrimsel siirecin
daha onceki asamalarinda goziiken fiziki 6zelliklere sahip olarak normal insanlardan ayrilir-
lar (atavizm).’* Buradan hareketle, atavistik 6zellikler arz ettigi disiiniilen suglularin, yani
Lombroso’ya gore evrimsel siirecte geriye doniis ifade eden bu kisilerin modern toplumlarin
beklentilerini karsilamasi miimkiin degildir.*® Bu diisiince elestiriye tabi tutulmustur. Zira
kadim insanin modern insandan su¢a daha fazla meyyal oldugu ortaya koyulamadig: gibi,
eski toplumlardaki sug oranlarinin modern toplumdaki su¢ oranina nispetle ¢ok daha az
oldugu da bilinen bir gergektir.** Modern toplumun teknolojik ilerlemesi ve zaman igeri-
sinde ¢ok daha kompleks devlet yapilarinin taayytinii bir vakia olsa da, bunlar insanin ahlaki
ve vicdani olarak, yani insan olmakligi bakimindan terakki ettigini gostermemektedir. Bun-
larin yani sira, Lombroso’nun suglulugu atavizm ile agiklamaya yonelen gorisleri, suglu-
lugun asil kaynagini sosyal amillerde arayan Tarde, Lacassagne ve Durkheim gibi Fransiz
distiniirler tarafindan da tenkide ugramigtir.”

»  Bozbayindir (n 3) 35.
30 Ellwood (n 24) 718.

3 Newburn (n 13) 133; Evrimsel biyolojiye gore insanlar, tiim hayvanlar gibi doga kanunlarina tabi olan ve davra-

niglart evrene hakim olan doga kanunlarina gére gergeklesen canlilardir. Bu goriise gore insanin fiillerinin kaynag:
ozgiir iradesi veya tercih yetenegi degil bu kanunlardir. Dolayisiyla, suglu davranisi ile ilgilenen bilim adamlarinin
gorevi, davranigt belirleyen nedensel giicleri tespit ve izah etmek olmalidir. Bilim adamlarinin -ki Lombroso bunla-
rin onciisiidiir- bu tiir gligleri aradiklari ilk yer ise, suglunun biyolojik yapisi olmustur. Roger Hopkins Burke, Az
Introduction to Criminological Theory (3rd edn, Willan Publishing 2009) 63. Darwin’in yani sira, Spencer ve Comte
da Lombroso iizerinde ve kriminoloji okulu (veya bagka bir deyisle ceza hukuku okulu) olarak pozitivizmin ortaya
¢tkmasinda 6nemli etkilere sahiptir. ibid 64.

32 ibid 65; Wolfgang (n 1) 369; Bozbayindir (n 3) 36.

3 Wolfgang (n 1) 369; Artuk ve Alsahin (n 4) 53; Charles Darwin’in The Descent of Man and Selection in Relation to
Sex isimli eserindeki su ifadeler, Lombroso’nun atavizme dair gériislerinin Darwinden miilhem oldugunu kanitlar
niteliktedir: “Evcil hayvanlarin tiremesinde, sayilari az da olsa, belirgin bir sekilde asagi/geri olan bireylerin elen-
mesi, bagariya giden yolda higbir sekilde 6nemsiz bir unsur degildir. Bu durum &zellikle koyunlarda siyahlik gibi
geri doniis yoluyla yeniden ortaya ¢ikma egiliminde olan zararli 6zellikler igin gegerlidir. Insanlarda ise zaman
zaman herhangi bir neden olmaksizin ailelerde ortaya ¢ikan en kétii egilimlerden bazilari, belki de uzun nesillere
ragmen kurtulamadigimiz vahsi bir duruma geri déniis olabilir. Bu goriis, bu tiir kisilerin ailenin yiiz karas (Ing.
Black sheep-kara koyun) oldugu seklindeki yaygin ifadeyle de kabul edilmis gériinmektedir.” Bkz. Charles Darwin,
The Descent of Man, and Selection in Relation to Sex, vol 1 (John Murray 1871) 173.

% Benzer yonde bkz. Ellwood (n 24) 721.

3 Hibbert (n 14) 197; Bozbayindir (n 3) 36, 37.
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Lombroso’ya gore deliler ve dahiler arasinda ince ¢izgi bulunmaktadir. Ona gore dahi-
lik ve delilik ayn1 psikobiyolojik gercekligin iki vechesidir. Bu sebeple miiellif, delilerde
saptadig1 biyolojik 6zelliklerin bir benzerinin déhilerde de bulunmas: gerektigini diistiniir.
Lombroso, teorisini desteklemek amaciyla Perikles, Romagnosi, Kant ve Dante’nin kafa-
tas1 asimetrisi®®; Descartes'in submikrosefali; Horace, Platon ve Epikuros’un kisa boyu gibi
ozellikleri delil olarak gosterir.’” Hatta Lombroso “Cuomo di genio” (The Man of Genius)
adl1 eserinde, on ti¢lincii ylizyll distintirii Albert Magnus'un ne kadar kisa boylu olduguna
isaret etmek icin; Magnus, Papa'nin ayagini 6ptiigiinde, Papa'nin ona dizlerinin tizerinde

oldugunu disiinerek ayaga kalkmasini emrettigini ifade eder.”®

1897'de Moskovada diizenlenen bir up kongresine istirak eden Lombroso, dahiler ve
deliler hakkindaki bu fikrini test etmek i¢in ¢agdast olan meshur yazar Tolstoy’u ziyaret
etmeye karar verir. Bu ziyaretiyle Lombroso, diinyaca meshur dihi edebiyat¢i Tolstoy’'un
dejeneratif biyolojik ozelliklerini canli olarak miisahede etmeyi ve teorisini tasdik edecek
bulgularla kargilagmayr umar.?” Fakat Tolstoy’la karsilagmasi hi¢ de Lombroso’nun temenni
ettigi gibi olmaz. Lombroso, karsisinda sakin, dostine tavirly, fiziksel olarak higbir deje-
nerasyonu olmayan, bir disiiniirden ¢ok orduda hizmet etmis bir kéyliiyti andiran, sert
ve delici bakisls, yaslt bir adam goriir.®® Tolstoy’la bazi su¢lularin dogustan suglu olarak
dogdugu ve upki insanlarin kendisini vahsi hayvanlara karsi onlart kuzu olarak dogma-
diklar1 i¢in suglamadan savunmast gibi, toplumun da bu suglulara karst kendisini savun-
masi gerektigi fikrini paylasuginda, Tolstoy tiim bunlarin bir “sagmalik” oldugunu ifade
eder. Bu bulusmanin gergeklestigi, Lombroso'nun 61, Tolstoy’'un ise 68 yasinda oldugu 27
Agustos 1897 aksami Tolstoy ise glinliigiine su ifadeleri not eder: “Lombroso geldi. Saf ve
kapasitesi sinirly bir yagl adam”. Ocak 1900°de ise Lombroso’'nun fikirleri hakkinda sunlari
ekler: “Tiim bunlar diisiince, kavram ve mantik sefalet;” "' Bu goriisme Lombroso ve onun
fikirlerini tasdik acisindan bagarili gegmemistir, fakat bu gériismenin diinya edebiyat tarihi
bakimindan bir 6nemi bulunmaktadir. Gértisgmenin gergeklestigi tarihten birkag ay sonra
(1898) Tolstoy meshur ve son romani olan Dirilig'i tamamlar. Dirilis'te, Lombroso ve fikir-
lerine de yer verilmektedir. Kuvvetle muhtemel, Tolstoy halihazirda yazmis oldugu taslak
halindeki romanina, Lombroso ile yaptig1 goriismesinden sonra bazi ilaveler yapmistir.* Bir
durusma sirasinda savci yardimeisi, haksiz yere cinayetle suglanan bir fahise kadin hakkinda
onun aleyhine miitalaada bulunurken, Tolstoy’'un deyimiyle “soyacekimden, Lombrosodan,

% Sz gelimi Lombroso’'nun Kant'in kafatasi {izerinde yapug incelemeler ve kafatasi fotograflari icin bkz. Cesare

Lombroso, The Man of Genius (Walter Scott 1891) 8-9.

% ibid 7, 8; Paolo Mazzarello, ‘Lombroso and Tolstoy’ (2001) 409(6823) Nature 983, 983

3% Lombroso (n 35) 7; Mazzarello (n 36) 983. Hatta Lombroso uzun boylu dahiler olarak sadece Volta, Goethe,
DPetrarch, Schiller, D’Azeglio, Helmholtz, Foscolo, Charlemagne, Bismarck, Moltke, Monti, Mirabeau, Alexandre
Dumas pere, Schopenhauer, Lamartine, Voltaire, Peter the Great Washington, Dr. Johnson, Sterne, Arago, Flau-
bert, Carlyle, Tourgueneff, Tennyson, Whitman'i bildigini ifade etmistir. Bkz. Lombroso (n 35) 7.

¥ Mazzarello (n 36) 983; Alison Abbott, ‘Hidden Treasures: Turin’s Anatomy Museum’ (2008) 455(7214) Nature
736, 736.

4 Mazzarello (n 36) 983.

4 jbid.

2 ibid.
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evrimden, bilimsel bilgeligin son siz olarak kabul ettigi her seyden” s6z eder. Devaminda savci
yardimcisy, sanik olan kadinin “su¢ tohumlarini herhalde daha anasinin karnindayken tasyyan
bir yetim” oldugundan bahsettigi bir konusma yaptiktan sonra mahkeme bagkanu, tiyelerden
birine donerek “Sagmalamaya bagladr artik,” der. Mahkeme tiyesi ise, savct yardimeisinin
“Korkung bir geveze” oldugunu ifade eder.”” Romanin baska bir bélimiinde ana karakter
Nehlid6v'iin sugluluk ve cezalandirmanin mesruiyeti meselesiyle ilgili yaptigi aragtirmalar
icin Lombroso, Garofalo, Ferri, von Liszt, Maudsley ve Tarde’in kitaplarini okuduk¢a umut-
suzluga distiigii ifade edilir. Nehliidov'a gore “bu kitaplarda cok akillica, bilimsel, ilging pek
cok sey vardir ama en onemli sorunun, baz: insanlar hangi hakka dayanarak digerlerini ceza-
landirwyorlar sorusunun yanit: yoktur” ** Romanin diger bir béliimiinde ise agtk¢a Lombro-
so'nun ismi zikredilmese de onun savunmus oldugu dogustan suglu fikri, su ifadelerle cok
sert bir sekilde tenkit edilir: “Nehliidov, hapishaneleri ve menzilleri daha yakindan tanidiktan
sonra mabkiimlar arasinda yayilmakta olan sarhosluk, kumar, siddet gibi kitiiliiklerin, hapis-
hane sakinlerinin isledikleri korkung suclarin ve yamyamligin, dar kafals bilim adamlarinin
hiikiimetlerin isine gelecek sekilde yorumladiklar: gibi, bir rastlant sonucu ya da bir soysuzlasma
belirtisi, suclu bir insan tipinin ortaya ¢tkmasi degil, insanlarn baska insanlar: cezalandirabi-

lecekleri konusundaki anlasilmaz yanilgilarimin kaginilmaz bir sonucu oldugunu gormiistii”

Elestiri noktalarindan bir digeri ise, Lombroso'nun dogustan sugluyu agiklarken epi-
lepsiye verdigi biiyiik onemdir. Epilepsi, zihni ve rithi 6zellikleri aciklayan bir olgu olarak
Lombroso’'nun teorisinde yer edinmistir. Hatta Gina Lombroso’'nun eserinde kriminalo-
id’lerin “epileptoid” olarak zikredildigine de rastlanilmaktadir. Diger bir yandan, Lombro-
sonun bu tespitleri bulundugu dénem igerisinde biiyiik etki uyandirmisur. Kendisinin
suclu insan kategorisine ve epilepsinin bunun merkezinde yatug: fikrine karsit goriiste olan-
lar dahi, Lombroso’nun ortaya koydugu veriler neticesinde toplumun epileptik kisilerle cok
daha hassas bir sekilde ilgilenmesi gerektigine inanmiglardir.”

Esasinda Lombroso'nun genel itibariyle tim gorisleri elestiriye ugramakta ise de,
Lombroso’'nun fikirlerinin kriminolojik aragtirmalarinin baglangicint teskil ettigini ve sug-
lulugun incelenmesinde yeni bir yolun agilmasina onciilik ettigini unutmamak gerekir.
Klasik okulun sugu soyut olarak ele almasina kargilik, Lombroso’'nun ¢aligmalart cezanin
bireysellestirilmesinde 6nemli bir rol oynamistir.® Bu baglamda Lombroso’yu fikirleri
dogruya veya yanlisa isabet eden bir kisi olarak degil, bilimsel bulgularin su¢ ve sugluluk
incelenmesinde kullanilmaya baglanmasina 6nayak olan kisi olarak degerlendirmek gerekir.

43

Lev Nikolayevig Tolstoy, Dirilis (Ayse Hacthasanoglu cev, 7. baski, Tiirkiye Is Bankast Kiiltiir Yayinlar1 2009) Boliim

[, XXI.

4 ibid Béliim II, XXX.

4 ibid Béliim III, XIX.

% Bkz. Gina Lombroso Ferrero, Criminal Man — According to the Classification of Cesare Lombroso (G P Putnam’s Sons
1911) 101.

7 Ellwood’un 1912 tarihinde kaleme almis oldugu makalede bu durum miisahede edilmektedir. Miiellif, bu calisma-
styla bir Lombroso elestirisi yapmis olsa da, Lombroso'nun ortaya koydugu veriler neticesinde biyolojik amillerin
suclulukea etkisi oldugunu ve epileptik kisilerin de suclularla benzerlik tagidig icin dikkatle izlenmesi gerektigini
kabul etmigtir. Bkz Ellwood (n 24) 722, 723; Benzer yonde bkz. Hibbert (n 14) 200.

4 Ellwood (n 24) 723.
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Lombroso, sugun soyut olarak degil suclunun somut olarak incelenmesi ve bu incelemenin
suclunun tek bir fiili tizerinden degil bir fert olarak sahsi tizerinde yapilmas: gerektigini ifade
etmesi ve sugun incelenmesinde masa bagi diistinme faaliyetinin yani sira bilimin imkanla-
riyla somut adimlar atilmasi gerektigini gostermesi agisindan bilim tarihinde 6nemli bir yer
tutar.” Lombroso ve onun sonrasinda kriminal antropolojiye ilgi duyan bir¢ok bilim adami
suclularin sadece kafataslarini degil, viicutlarinin her parcasini, konusmalarini, el yazilarini,
fiziksel ve zihni kapasitelerini, ddvme izlerini, kiyafetlerini, diski ve idrarlarini incelemistir.>
Kita Avrupas’'ndaki etkisinin yani sira Lombroso’nun biyoloji odakli su¢ ¢alismalari 20.
ylzyll Amerikan kriminolojisini daha da derinden etkilemistir.”! Ek olarak, Lombroso’ya ait
olan suglu tasvirlerinin sinema diinyasini etkilemis olabilecegi, bazi film karakterlerinin yiiz
yapilarinin Lombroso’nun suglu tanimlamalariyla uyum icinde oldugu seklinde degerlen-
dirmelere rastlamak da miimkiindiir.*?

3. LOMBROSO’NUN SUCLULUKLA ILGILI GELECEGE
YONELIK ONGORULERI

Lombroso 21. yiizyildaki su¢luluga dair tahminlerini ve 6ngoriilerini agikladigi bir ¢alis-
masinda®, suglulugun dogal bir olgu olup 6zgiir iradeden kaynaklanmadigini, bu sebeple
suglulara karst -kat1 kalpli olmadan- kendimizi savunmamiz gerektigini belirtir. Ozgiir ira-
deye ve cezanin korkutma amacina dayanan kanunlarin su¢lulugun artmasina engel olmadi-
gin1 dile getirir. Lombroso’ya gore, 6ntimiizdeki yiizyilda (21. yiizyil kastediliyor) terk edil-
mis ¢ocuklar icin genis 6l¢ekli tarim kolonileri, igsizler ve serseriler i¢in barinaklar, alkolikler
icin makul fiyata gosteriler diizenleyen meyhaneler tesis edilecek; suclulugu azaltmak yerine
artirma egiliminde olan onur kirict hapishaneler para cezalar ile ikame edilecek; gerekti-
ginde hakim tarafindan uyarma, acik havada ¢aligma ve ev hapsi seklinde tedbirler getiri-

I'.54

lerek su¢luluk azaltilacaktir.”* Giintimiiz ceza kanunlarinda hapis cezasina alternatif olarak

ongoriilen yapurimlar dikkate alindiginda yukaridaki saurlarda yer verilen, Lombroso'nun

4 Hibbert (n 14) 195, 196; Burke (n 30) 66.

0 Hibbert (n 14) 188, 189.

51 Adler, Mueller ve Laufer (n 14) 12; Larry J. Siegel, Criminology: Theories, Patterns, and Typologies (12th edn, Cen-
gage Learning 2016) 134.

52 Bram Stoker’s Dracula filmindeki Dracula karakterinin “iri kaglari, keskin ve cikik digleri, kirmizi dudaklari, acimasiz

agz1, sivri kulaklari, genis ve bodur parmaklari ve uzun keskin trnaklarinin” Lombroso'dan esinlendigine dair bkz.

C. Valier, Theories of Crime and Punishment, Longman 2002, s. 18den nakleden Newburn (n 13) 135; Fatih

Akin'in Parampar¢a isimli filmindeki Andre Méller, Edda Méller ve Nicolaos Makris karakterlerinin Lombroso'nun

suglu tasviriyle uyumlu oldugunu ifade eden bir inceleme icin bkz. Fatma Oztat ve Sevil Yildiz, ‘Lombroso’nun

Suglu Tiplemeleri Isiginda Paramparca ve Kuzularin Sessizligi Filmlerinin Analizi’ in Hasan Ciftci (ed), Gegmisten

Giingimiize etisim Arastirmalari-1 IKSAD 2020) 136-141.

53 28 numarali dipnotta kiinyesini verdigimiz, “Crime and Insanity in the Twenty-First Century” isimli bu ¢alisma
Lombroso’nun vefatindan sonra kizi Gina Lombroso tarafindan yayimlanmak iizere Journal of the American Ins-
titute of Criminal Law and Criminology isimli dergiye gonderilmistir. Gina Lombroso, babasinin masasinda el
yazistyla hazirlanan bir makale taslagi buldugunu ve babasinin vefatindan sonra higbir yerde yayimlanmadigini
gordiigii bu calismay1 yayimlanmak iizere ilgili dergiye gonderdigini ifade etmektedir. Dergi, Lombroso'nun bu
caligmasini Gina Lombroso’nun notuyla birlikte negretmistir. Dolayisiyla vefatindan sonra yayimlanmis olsa dahi
bu ¢aligmadaki tiim ifadelerin Lombroso’ya ait oldugu bilgisine muttaliyiz.

>4 Lombroso ve von Borosini (n 24) 59-60.
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reformist diistincelerinin modern ceza hukukunda cezanin sahsilegtirilmesi zimninda ne
derece onemli tesirlerde bulundugu goriilecektir.

Lombroso’'nun gelecekteki sugluluk hakkindaki 6ngoriilerinden bir digeri ise gelisen tek-
nik ve teknolojik imkanlar ve uygulanacak olan reformlarla su¢lulugun azalmasi ve fakat
suclarin ¢ok daha girift hale gelecek olmasidir. Holmes isimli bir su¢lu hakkinda degerlen-
dirmelerde bulunurken Lombroso su ifadeleri kullanmaktadir: “Holmes, gelecek ¢agin suclu-
larinin en iyi temsilcisidir. Zebirler onun icin sug islemekte kullanilan bir vasita, hayat sigortas:
poligeleri ise, sucu islemesinde bir ilham kaynagidir. Holmes, kends yiizyilinin bir cocugu olarak,
genis caply su¢ eylemlerinde telefondan, telgraftan ve gazete reklamlarmdan yararlands. Daha
once de soyledigim gibi, oniimiizdeki yiizyiin suclular: onun tipinde olacaktr” >> Gorilecegi
tizere Cesare Lombroso, ilk olarak vefaundan 30 yil sonra 1939’da Amerikali sosyolog/
kriminolog Edwin Sutherland tarafindan “beyaz yaka suglari” (white-collar crimes) olarak
adlandirilan sug tiplerinin 21. yiizyilda yayginlasacagini ve genel suclu tipinin bu suglari
isleyen kisilerden olusacagini 6ngdrmiistiir.

4. “SUCLU INSAN” ESERI

[talyan kriminologu olan Cesare Lombroso'nun (1835-1909) birlikte calistig1 kizt Gina
Lombroso Ferrero, babasinin eserlerinden ulastigi sonuglari 1911 yilinda bir kitap®® halinde
ozetlemistir. Eser, Ingilizceden dilimize Ismail Hakk: Yilmaz tarafindan terciime edilmistir.
Kitabin giris yazisini (Introduction) bizzat Cesare Lombroso kaleme almistir. Kitabin ek
kisminda ise, Lombroso’nun eserlerinin kisa 6zetleri, baslica eserleri ve bu yapitlarinin gesitli
dillere cevirilerinin listesi bulunmaktadir.

Lombroso’'nun “Su¢lu insan” (Cuomo delinquente) isimli meshur eseri 3 kisimdan (part)
meydana gelmistir. “Sug diinyast” baglikli birinci kisim dogustan suglu, dogustan suglunun
ahlaki delilik ve epilepsi ile iligkisi, akil hastalig1 su¢lu ve kriminaloidler olmak iizere dort
boliimden (Chapter) olugsmaktadir. “Sug, Sugun Mensei, Nedenleri ve Tedavisi” baglikli
ikinci kisim ise, sugun kokeni ve nedenleri, sugun onlenmesi ve sugu tedavi ve ortadan kal-
dirma yontemleri seklinde ti¢ boliime ayrilmaktadir. “Suglu Karakeerleri ve Tipleri” isimli
ve “Suglu Insan” adli eserin iiciincii ve son kismi, suglularin incelenmesi, suclular ile akil
hastalarinin ayrimi ve akil hastasi taklidi yapanlarin tespitini kolaylastiran sugluluk bigimleri
boliimlerinden olusmaktadir. Lombroso’nun en 6nemli eseri hig stiphesiz i ciltten olusan
“Suglu Insan”dir (Cuomo delinquente).”

Ancak “Suglu Insan”in son ve {igiincii cildi “Sug Sebepleri ve Tedavileri” ismiyle yayin-

lanmustir. Miiellifin kiz1 tarafindan yazilan “Suclu Insan” kitabi iste bu iic cildin 6zetlenme-
sidir.”®

Lombroso ve von Borosini (n 24) 61.

Lombroso Ferrero (n 46).

“Suglu Insan”1n ilk iki cildi Italyanca 5’inci basidan Fransizcaya 2’nci bast olarak 1895 yilinda gevrilmistir. Bkz.
César Lombroso, Lhomme Criminel, vol I (2nd edn, Felix Alcan 1895) 567 ve ayni eser, vol II 583. Ayni yayinevin-
den ¢ikan eserin tigiincii cildi “Sug, Sebepleri ve Tedavileri” (Le crime, causes et remedes) baghigini tagimaktadr.

W

8 Ayrica bkz. Pierre Bouzat ve Jean Pinatel, 77aité de Droit Pénal et de Criminologie, vol 111 (2nd edn, Dalloz 1970)
32.
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Lombroso’ya gore kisinin suglu olmasina neden olan, onun beden yapisina ait 6zellikler-
dir. Sugun nedenini esasta failin beden yapisina baglayan Lombroso’'nun bu goriisii, onun
bagli oldugu pozitivist okulun (Ferri, Garofalo) diger miiellifleri tarafindan da itirazla kar-
stlanmigtr. Nitekim Ferri’ye gore, sugun sebeplerinin incelenmesinde izlenecek tek usul
tecriibe ve miisahede metodudur. Bu metodun uygulanmasiyla su¢ nedenleri antropolojik,
fizik ve sosyal olmak {izere ii¢ grupta toplanabilir. Bu gruplardan her birinin sugun islenme-
sindeki etkenleri degisiklik arz etmektedir. Su veya bu etkenin tstiinligi, suglularin muhte-
lif gruplara ayrilmalarini miimkiin kilar.”® Sugu, ..vasati bir merbamet ve adalet duygusuna
zarar veren bir fiil...” olarak tanimlayan ayni okula mensup Garofalo®, sugluyu .. kendi-
sinde bu duygulardan biri veya digeri mevcut olmayan veya zaafa ugramas bir kimse” seklinde
tarif ettikten sonra kisiyi suca iten nedenin psisik (akli ruhi nitelik) oldugunu belirtir.

Bu sekilde sugun sebeplerini agiklayan miiellifler, daha sonra suglulugu hakkinda uygula-
nacak yaptirim konusunu incelemislerdir. Yaptirimin tiirii, kabul edilen suglu grubuna gore
farklilik arz etmektedir. Gruplara ayirmada kistas, 6rnegin, anatomik, biyolojik (Lombroso)
ve psikolojik (Ferri) belirtilerdir.

Lombroso suglular1 dogustan, ihtirasi, tesadiifi ve akil hastalar1 olmak tizere 4 sinifa ayir-
mustir.®! Bu tasnif 6zetle su sekildedir:

1. Dogustan Suglular: Bunlar belirli anatomik (6rnegin, dar alin, kii¢iik kafatasi, ¢ikintli
elmacik kemigi, kisa boy, derin goz cukuru) veya psikolojik gayritabiiliklerle (anomalies)
taninabilen (8rnegin, duygusuzluk) ve doguslarindan itibaren suca meyilli kimselerdir.®*

2. Ihtirasi Suglular: Esasinda diiriist bireyler olmalarina ragmen karsi koyamadiklart
diirtiilerinin etkisiyle suga yonelirler. Hemen suglarini itiraf eder ve yaptiklarindan pisman
olurlar. Hatta genellikle pismanliklari o dereceye varir ki, sugun icrasindan sonra hemen
veya pek kisa bir zaman sonra intihar etmeye yeltenir veya intihar ederler.®?

3. Tesadiifi Suglular: Bunlar toplumsal olarak uyumlu olmalarina ragmen suga yasadiklar
kosullar ve ortamdan dogan dis etkenler (6rnegin, issizlik) nedeniyle itilirler. Bu ¢esit sug-
lular, tesadiiflerin kurbani olup, sonradan pisman olacaklari ahlaki bir zayiflik aninda sug
islemis kisilerdir.

% Ayhan Onder, Ceza Hukuku Genel Hiikiimler Cilt 1 (Beta 1991) 20-21; Tahir Taner, Ceza Hukuku Umumi Kisim
(3. basim, Istanbul Universitesi Yayinlar1 1953) 44.
6 Rafaele Garofalo, Criminologia “Sug, Suglu ve Ceza” (cev. Muhittin Goklii, Nurgdk Matbaast 1957) 80 vd.
o' Jean Constant, Traite Elementaire de Droit Penal Principes Generaux Du Droit Penal Positif Belge (Imprimeries Nati-
onales 1965) 34; Burke (n 30) 65, 66; Suglularin bu sekilde siniflandirilmalari infaz ilmi calismalarina ve modern
kriminolojiye esas teskil etmistir (Constant (n 60) 34)
& Artuk et al. (n 3) 91, 92; Lombroso, “Suclu Insan” adli eserinin (Paris 1895) birinci cildinde bu tiir suclulardan
bahseder. Ayni tarihte Fransizcaya gevrilen ikinci ciltte miiellif, ihtirasi, akil hastasi ve tesadiifi su¢lulari (s. 153-
570) aragtirmaya tabi tutar. Hemen belirtelim ki sézde suglular (pseudo-criminals, 6rnegin taksirle sug isleyenler,
basin suglular1) kriminaloidler ve itiyadi suglular ikinci cildin dérdiincii kisminda “tesadiifi su¢lu” baslig1 altinda
ele alinmugtir (s. 463-570). Bu ciltte ayrica ahlaki akil hastasi, saraly, ihtirasi, akil hastast su¢lulara da yer verilmistir.
Hemen belirtelim ki Gina Lombroso tarafindan 6zetlenen suglu insan kitabinda kriminaloidler baslig: altnda iti-
yadi, tesadiifi ve ihtirasi suglular incelenir; Lombroso kriminaloidlerin sartlara gére iyilige ya da kétiiliige aday olan
zayif bireyler oldugunu ifade etmekeedir. Ellwood (n 24) 720.

% Lombroso (n 56) 153 vd.
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4. Akil Hastast Suglular: Bunlar, dogustan su¢lu olmayan, ancak yasamlarinin belirli bir
aninda, ahlaki dogalarini tamamen bozan ve onlart dogru ile yanlis arasinda ayrim yapa-
maz hale getiren bir beyin tahribatinin sonucu olarak bu hale gelen su¢lulardir. Lombroso
bunlara 6rnek olarak idiot, embesil, melankolik, genel paraliziyle malul, demans, pellegran,
manyak, monomanyak kisileri gosterir. Akil hastast su¢lular itiyadi suglulardan, cezalandi-
rilmaktan korkmamalari ve kagmay1 diisinmemeleri agisindan ayrilirlar.

5. SONUC

Pozitif bilimlerin etki alaninin sosyal bilimlere dogru genisledigi donemin bagat isim-
lerinden biri olan Cesare Lombroso, ceza hukuku ve kriminoloji tarihinde 6nemli bir yer
tutmaktadir. Lombroso'nun goriislerinin anlagilmasi, bilim tarihi cihetinden déneminin
diisiince diinyasinin kesfedilmesini iktiza etmektedir. Doneminde yaygin kabul goren pozi-
tivist (olgucu) anlayist takip eden miellif, calismalarint suglu kisilerin bedensel ozellikleri
tizerine yogunlastirip, ceza hukukunun soyut ve kiilli (tiimel) 6nermelerinin ampirik metot
kullanilarak somut ve ciizi (tikel) tetkiklerle ikame edilmesi hususunda ¢aba gostermistir.
Bu yoniiyle diinyanin muhtelif yerlerinde takipgi edinmis olsa da ¢agdas veya miistakbel
muarizlarinin siddetli tenkitlerinden de kurtulamamigtir. Lombroso’nun savundugu goriis-
lerin ekseriyeti felsefi veya bilimsel vecheden kabul edilebilir olmasa da, teslim etmek gerekir
ki, miiellif caligmalariyla ceza hukukunun odak noktasini sugluya kaydirarak cezanin birey-
sellestirilmesini temin zimninda énemli katkilar saglamistr.®* Dolayisiyla “kriminolojinin
babasi” olarak nitelendirilen Lombroso ceza hukuku ve kriminoloji tarihinin en dnemli
isimlerinden biri olarak tarihe adini yazdirmistr.
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ABSTRACT

This article will discuss a general overview of cyber security and cyber threats but will focus more on
the digital aspect of cyber-attacks in the form of websites and computers than other areas of cyber
security protection. But before going into detail about the possibility of including cyber security
to BITs, it would be appropriate at this juncture to firstly elucidate on the issues relating to cyber
threats that may be initiated from foreign countries to other States, by addressing the issues relating
to State sovereignty, jurisdiction, and control over cyber infrastructure, and in addition to those issues
that deals with the application of typical public international laws of State Responsibility to cyber
operations. This may be relevant as some cyber-attacks are known to have their links from abroad.
This article will be rounded up by analysing the employability of BITs and trade agreements to
promote global cyber security via the lens of polycentrism of governance.

Keywords: cyber security, cyber-attack, BIT, foreign investment.

OZET

Bu makale siber giivenlik ve siber tehditlere genel bir bakust tartisacaktir ancak diger siber giivenlik
koruma alanlarindan daha ¢ok internet sitesi ve bilgisayar formunda siber saldirilarin dijital boyutlarina
odaklanacakur. Fakat siber giivenligin BIT lere dahil edilmesi ihtimalinin detaylarina inmeden dnce,
bu baglamda devlet egemenligi, yarg: yetkisi ve siber altyapi tizerinde kontrol ve siber faaliyetlerden
devletin tipik uluslararasi hukuk sorumlulugu ile ilgili bu meselelere ek olarak ilk olarak yabanci
tilkelerden gelen siber tehditleri ele almak uygun olacaktr. Bazi siber saldirilar yurt disi kaynakls
olmalart ile bilindiginden bu husus 6nemlidir. Bu makale, ¢cok merkezli ydnetim merceginden kiiresel
siber giivenligi arttrmak i¢in BIT lerin ve ticaret anlagmalarinin kullanilabilirliginin analizleri ile
olusturulacaktir.

Anahtar kelimeler: siber giivenlik, siber saldir1, BIT, yabanci yatirim.

1. INTRODUCTION

Cyber-attacks have been a problem that investors could suffer adverse effects to their
investments. The principle of Full Protection and Security (FPS) that should be accorded
investment protection is in the area of digital assets. The standard of full protection and
security concerns a practice of physical and legal protection for foreign investments secu-
rity, which a foreign investor may suffer against its investment and which can arise via war,
civil strife or contraventions of the right of the investor by legislations and directives in the
host country. FPS is common among many BITs concluded to draw foreign direct invest-
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Submission Date: 27 May 2023; Acceptance Date: 6 August 2023; Article Type: Research Article
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ment (FDI) and to provide protection to multinational investors.! To some people, the
EPS principle in the past was originally used to provide protection for physical protection
to shield investor’s tangible assets, times have now changed, therefore the interpretation of
the standards need to be adjusted so as to go along with the nature of threats that investors
have to deal with in the 21* Century, specifically, the digital investments solidarity like com-
puter systems and websites from harms imposed by, or directed at the internet, otherwise
generally known as cyber security. Cyber-attacks or cyber-crime, even theft of trade secrets
and corporate espionage by internet hackers are not immune from this threat. In order to
combat and prevent the adverse effects caused to investors’ digital assets by these attackers
this article argues for an extension of FPS State’s obligation that is stretched to cover cyber

security generally, and the argument will be supported by the tribunal’s statements while
interpreting Article 1105 of the NAFTA, in ADF v United States which states as follows:

‘that the traditional international law that was made reference to under Article
1105 (1) is not fixed for a particular period of time and that the minimum level
of treatment can change... what traditional international law forecast cannot be an
unchangeable picture of the minimum level of treatment of foreigners just as it was
in 1927 during the ruling of the Neer Award.?For both traditional international
law and foreigners’ minimum level of treatment that it inserted, are steadily under a
mechanism of evolution.”

Cyber-attacks represent a gigantic, progressing and disputable class of occurrences. Truly,
today there are vast numbers of “cyber weapons” in progress globally without any candid dia-
logue concerning the conditions in which it may be applied.* The menace of cyber conflict
is not only the singular element of cyber harms; cyber threats, cyber-attacks, cyber offences
and espionage are increasing and constitute great difficulties to corporations (investments)
and States uniformly.” This necessitates international law/s formulation of cyber peace so as
to help in monitoring the broad diversity of cyber threats, encompassing trade secrets theft,
cyber offences, and other espionage. Employing international investment law by the use of
BITs indicates one factor of this development.

The accurate magnitude of digital crime is not known, but it has been estimated that
the losses sustained from such attacks amounted to about $1 trillion just for 2010, com-

' Jeswald Salacuse, The Law of Investment Treaties, (OUP 2010) para 210; R. Dolzer and C. Schreuer, Principles of
International Investment Law (OUP 2008) para 149; M. Sornarajah, The International Law on Foreign Investment
(OUP 2010) para 359.

2 LFH Neer and Pauline Neer v United Mexican States, [1926] US-Mexican General Claims Commission, Decision, 4
UNRIAA 60; ADF Group Inc v US ICSID Case No. ARB(AF)/00/1 (NAFTA), Award, 9 January 2003, para 179.

> ADF Group Inc v US (n 2) para 179.

#  See Thomas Rid, Cyber War Will Not Take Place (OUP 2013) paras. 37-38; Paolo Passeri, “What is a Cyber Weapon?’

(Hackmsgedon, 22 April 2012), <http://www.theguardian.com/world/2013/aug/27/nsa-surveilance-program-ille-

gal-aclu-lawsuit.> accessed 12 April 2023.

See e.g., Jonathan B. Wolf, “War games Meets the Internet: Chasing 21 Century Cybercriminals with Old Laws

and Little Money” (2000) AM. J. CRIM. L. 95, 96; Debra Wong Yang and Brian M. Hoffstadt, “Countering the

Cyber-Crime Threat” (2006) AM. CRIM. L. REV 201, 201-02; BBC, ‘Cybercrime Threat on the Rise, Says PwC

Report’, BBC News (26 March 2012) <http://www.bbc.co.uk/news/business-17511322> accessed 12 April 2023.
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pelling Sheldon Whitehouse, a US senator, to insinuate that “the US and the entire world
are experiencing what is possibly the greatest transfer of resources through theft and piracy
in the entire evolution of humanity”.® Furthermore, some countries are involving in cyber
surveillance otherwise known as espionage, encompassing trade secrets theft,” causing the
contemplation of new approaches to combat cyber-crime. One such master plans of enhan-
cing protection against cyber-crime is by using international investment and trade law and
especially BI'Ts as a mechanism to reduce cyber threats and better secure and safeguard trade
secrets, that by estimation accordingly, “contained a means of two-third of the worth of
corporations’ data portfolios.”® It is as a result of the fact that cyber-attacks have multiplied
in vast number, sophistication and worldliness, and extremity in the past years that have led
some countries to announce proposals to begin brokering a deal for an extensive bilateral
investment treaty which will comprise the problematic issue of combating bilateral cyber
offence.” Indeed, the application of cyber security to BITs, especially under the provision of
full protection and security standard could be instrumental in passing laws of cyber-attack
protection akin to that of the armed war threshold, encompassing the law of neutrality.'

To apply the standard of FPS in this manner would be difficult since it is not a host State
that has control over a digital network in their territory of jurisdiction. Moreover, it will be
difficult for a host State to fulfil its obligation in a BIT because the security guarantee might
be more than its economic volume, particularly in respect to developing nations, where
cyber harms are presumed to be rampant.

In this study, it will be looked beyond the full protection and security standard that
was customarily held to oversee the material and physical protection of tangible assets of
foreign investors to the need of modifying the standard as to fit the sophisticated kind of
cyber security threats that are being faced globally by investments and their owners in this
21st Century, especially the structural stability of digital ventures such as investments that
involve a system of interconnected computers and websites against attacks that wage war
either through or against the internet. To apply the full protection and security standard

¢ Sheldon Whitehouse, ‘U.S. Sen., Sheldon Speaks in Senate on Cyber Threats, (White House.senate, 27 July 2010)
<http://www.whitehouse.senate.gov/news/speeches/sheldon-speaks-in-senate-on-cyber-threats> accessed 12 April
2023; see also Peter Mass and Megha Rajagopalan, ‘Does Cybercrime Really Cost $1 Trillion?, (Propublica, 1
August 2012) <http://www.propublica.org/article/does-cybercrime-really-cost-1-trillion> accessed 12 July 2023.
(critiquing various estimates of cybercrimes-base losses).

7 See Clay Wilson, ‘Cyber Crime’, in Franklin D. Kramer et al (eds), Cyberpower and National Security NDU 2009)

415, 424-26; Ramona R. Rantala, ‘Bureau of Justice Statistics, U.S. Dep't of Justice NO. NCJ 221943, Cybercrime

against Business, 2005 1, 3 (2008) available at: <http://bjs.ojp.usdoj.gov/content/pub/pdf/cb05.pdf>

Kurt Calia, John Veraneau and David Fagan et al, ‘Economic Espionage and Trade Secret Theft: An Overview of the

Legal Landscape and Policy Responses’ [2013] Covington & Burling LLP 3. <https://bpb-us-e2.wpmucdn.com/

wordpress.auburn.edu/dist/8/7/files/2021/01/economic-espionage-and-trade-secret-theft.pdf> accessed 12 April

2023.
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in this way might be challenging due to the sort of control that States keep in monitoring
digital assets specifically, and supervising cyber security generally, and coupled with the
dearth of uniformity of international law in this milieu. The study elucidates on the cyber
threats that have engulfed and proliferated in number and severity in the world today by
considering some of these so-called cyber-attacks that have taken place in recent times. Also,
the study will also look at the rules and commentary from Tallinn Manual on International
law applicable to cyber warfare by groups of experts that have interpreted the applicable
standards in the cyber environment in the following characteristics: sovereignty; jurisdic-
tion; States control of cyber facilities; and countries legal responsibility in relation to cyber
threats. It explores the applicability of BITs, and the topographical and multilateral agree-
ments to reduce cyber-attacks. The study will be rounded up by analysing the employability
of BITs and trade agreements to promote global cyber security via the lens of polycentrism
of governance.

2. STATES AND COMPUTER NETWORK

There are sets of rules of a traditional international legal existence describing the lin-
kage between countries, computer network infrastructure, and computer network activities.
Phraseology is absolutely necessary in order to get a correct comprehension of this section
of this article. ‘Computer network infrastructure’ represents the transmissions, storing, and
computing facilities by which data mechanisms function (glossary)."" To a degree countries
can apply supervision concerning cyber infrastructure. They support some rights and duties
as an affair under international law. The phrase “cyber operation’ describes the application
of cyber capacities with the main aim of reaching objectives by the application of cybers-
pace (glossary).'* In international law, countries could be accountable for cyber-attacks (if
it causes any adverse effects) which the country or their entities transmit, or in other words
as regarded as being caused by the States by the strength of the law on State responsibility.
Conducts of third party actors might as well be ascribed to countries. This section will be
determined by rules and report from Tallinn Manual under the international law emplo-
yable to cyber warfare as outlined in principles ruling of such issues and describing how the
Groups of Experts defined applicable concepts in the cyber atmosphere, and indicates any
differences within the group as to each rule’s accomplishment.

2.1. TALLINN MANUAL RULE 1: SOVEREIGNTY

Under Rule 1 of Tallinn Manual rule, a country could apply control on the subject of
cyber infrastructure and operations in its sovereign jurisdiction. This rule highlights the rea-
lity that despite the fact that no country may allege autonomous concerning cyberspace per
se, countries could exercise independence rights regarding any cyber infrastructure situated
on their region, including activities that are linked to that cyber facility.

The recognised interpretation of ‘sovereignty’ has been outlined in the arbitral award

""" See in the glossary in Michael N. Schmitt, Tallinn Manual on the International Law Applicable to Cyber Warfare
(Cambridge University Press 2013) 257-262.
2 ibid.
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of 1928 in Island of Palmas," where it was stipulated that ‘Sovereignty in the connections
between countries indicates independence. Independence with reference to a part of the
sphere is the prerogatives to employ in that respect, to the exception of every other country,
the tasks of a country.”™* It is as a result of the independence that a country benefit concer-
ning jurisdiction that grants it the prerogative to monitor cyber infrastructure and cyber
operations in the borders of its jurisdiction. Consequently, cyber infrastructure sited in the
State’s territorial land, national rivers, territorial ocean waters, island waters, or State air
space is affected by the independence of the regional country.””> Sovereignty signifies that a
country could control access to its region and universally possesses and benefits, inside the
restriction outlined by agreement and traditional international law, the full prerogative to
use power and control on its region. A country’s sovereignty concerning cyber infrastructure
in its region has two repercussions. Firstly, cyber infrastructure is likely to be affected by
legal and supervisory monitoring by the country.'® Secondly, the country’s regional sove-
reignty safeguards cyber infrastructure, regardless of if it is owned by the State or indivi-
dual bodies or private third parties. In the cases of cyber-attacks initiated from abroad to
another country, for example, China, United States, or Russia, some of these cyber-attacks
reportedly originated from servers network situated in these countries. A cyber activity by a
country launched against cyber infrastructure situated in another country may breach that
country’s sovereignty which it was directed against. It surely does if there are damages done
as a consequence of the launch. The International Group of Experts of the Tallinn Manual
who came out with these rules could not reach to any agreement concerning whether the
installation of malware which is specifically designed to disrupt or damage a computer sys-
tem which does not cause physical damage (as with malware used to control operations)
amounts to a breach of sovereignty or independence. If that sort of cyber activities are aimed
to pressurise the State and are not in other respects allowed within international law, the
activity may amount to a forbidden ‘intervention’.”” With this reasoning in mind on sove-
reignty over control of infrastructure on its region, one would argue that any cyber-attack
which emanates either from outside or within a sovereign State which causes devastating
damage to investment may be attributable to that State for their failure to have prevented

the damage from happening.

However, the rules on sovereignty permits a country to, amongst other things, limit or
protect either partially or in wholly the access to the internet work, without being bias to

3 Iland of Palmas (Netherlands v US) [1928] RIAA Vol. 11 829, 838.

1 ibid.

On independence concerning seas and aerospace above seas, see United Nations Convention on the Law of the Sea,
Art. 2; on independence concerning over aerospace, see Convention on International Civil Aviation (also known
as Chicago Convention), Arts. 1-3. Concerning cyber facilities within outer space, see Rules 3 and 4 and following
report in Michael N Schmitt (n 11) 21-23.

In the 1949 Corfu Channel case, Judge Alejandro Alvarez added a different view where he stipulated: ‘By sovereignzy,
we infer all the areas of prerogatives and qualities that a country has in its region, to the exception of every other country,
and as well in its connections with other country. Sovereignty accords prerogatives on countries and enforces duties upon
states’ Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania), [1949], 1.C.]. Rep, 4, 43
(Individual opinion by Judge Alvarez).

17 UN Charter, Art. 2(1).
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relevant international law, like human rights or other international communication law.'®
Even if cyber infrastructure situated in a particular country’s region is associated with the
international communications network, still it cannot be read as an abandonment of such
sovereignty prerogatives concerning that infrastructure. In spite of the fact that countries
may not be able to exercise sovereignty on cyberspace per se, countries could use their region
in relation to computer network offences and some other operations of a computer network
nature in conformity with the concepts of jurisdiction acknowledged under international

law (Rule 2).%

Customarily, the concept of the contravention of sovereignty was restricted to activities
being handled by, or ascribable to States. Nevertheless, there are some underdeveloped opi-
nions presented by some academics that computer network attacks conducted by non-State
participants will also breach a county’s sovereignty, especially in part of its territorial unit.
This will be addressed later in this article below.

2.2. TALLINN MANUAL RULE 2: JURISDICTION

Rule 2 of the Tallinn Manual stipulates that, ‘without being bias to relevant international
duties, that a country may use its jurisdiction and control: (a) over individual involved in
cyber operations on its territorial region; (b) over cyber infrastructure situated on its territo-
rial zone; and (c) extraterritorially, according to international law’.*

The phrase jurisdiction’ includes the power to stipulate, implement, and judge. It
expands to all issues, encompassing the ones that are non-criminal (civil matters), criminal
matters and managerial in human kindness and existence. The main reason for a country
to use its jurisdiction is bodily or lawful presence of an individual (in personam) or thing
like object (in rem) on its territorial domain. For example, in accordance with the State’s i
personam jurisdiction a country can endorse legislations and statutes controlling the cyber
operations of persons on its region. It can as well control the actions of individually owned’
companies incorporated within its jurisdiction but bodily functioning overseas, like inter-
net service providers (ISP). Concerning the /n rem jurisdiction, it would permit it to accept
legislations controlling the activities of cyber infrastructure on its country.

It may be challenging to ascertain jurisdiction inside the cyberspace since cloud or inter-
net network distributed mechanisms could cross State boundaries, as may the replication
(the action of copying or reproducing data) including the constant movement of data pro-
cessing. This causes it difficult at any point in time to establish where the whole of the user’s
information and operating data programme are situated because such information may have
been resided in various parts of the jurisdictions concurrently. These technological comp-
lexities do not prevent a country of its legitimate prerogative to use jurisdiction concerning
individuals and cyber infrastructure situated on its borders. In respect of jurisdiction depen-
ded on territoriality, it should be observed that while persons using data and transmitting

'8 E.g, 1992 International Telecommunication Union Constitution.
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See e.g., Council of Europe, Convention on Cybercrime, 23 November 2001, Eur. T.S. No. 185. <https://rm.coe.
int/1680081561> accessed 20 May 2023.

20 See Rule 2 in Michael N Schmitt (n 11) 18.
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scientific knowledge have a particular physical site, the site of mobile appliances can move
or switch off at computing activities. For example, an individual using some mobile compu-
ting gadgets like tablets and smart phones can open various database challenges or upgrades
for processing by a digital data storage service. As those challenges and upgrades occur, the
operator of the phone may switch to another site. Any country where the person has opera-
ted the phone from benefits jurisdiction since the person, and the associated gadgets, were
situated on its jurisdiction when they were used.

Surprisingly, with scientific knowledge like mobile digital data storing computer servi-
ces, the gadgets from which the user is opening an instruction to provide information or
perform another function may be geo-located; and software services and computer database
applications could follow the geographical coordinates of the computer gadgets, such as
Wi-Fi connection position or the gadget’s global positioning system (GPS). Therefore, it is
likely under particular conditions for somebody that does not want to be traced to spoof-
(interfere with radar or signals so as to make them useless) the geographical-coordinates
publicised by that person’s computing mechanism. It is as well likely that the user-location
could potentially not be made accessible by the infrastructure or those that provide the ser-
vice, or by the computer programming, or even by the gadget itself. Real physical existence
is needed and is adequate for jurisdiction based on territoriality; spoofed (interfere with
radar or signals so as to make them useless) existence is not enough.

The territorial jurisdiction has resulted to the development of two unoriginal or imita-
tive kinds of jurisdiction, namely: subjective territorial jurisdiction and objective territorial
jurisdiction.” The first one includes the use of the legislation of the country applying juris-
diction to a particular occurrence which is generated inside its region but accomplished in
some other place (or State). It relates even if the criminal cyber-attacks or operation have
not impacted negatively in the country exercising this jurisdiction. Otherwise, objective
territorial jurisdiction provides jurisdiction on persons to the country where the specific
occurrence has impacted negatively despite the fact that the activity started outside the
jurisdiction.”” Objective regional jurisdiction is of specific importance to cyber activities.
For instance, Estonia in 2007 was attacked by cyber-attacks that were launched from over-
seas. As for those conducts which contravened Estonian legislation, the State of Estonia
would at least have been qualified to use jurisdiction on the persons, wherever situated, who
launched the attacks. Especially, Estonian jurisdiction would possibly have been vindicated
since the activities had considerable negative impacts on Estonian region, like intrusion

21 The ECJ Attorney General has expressed the notion as following: Territoriality ... has produced two different rules

of jurisdiction: (i) subjective Territoriality, that allows a country to confront conducts emanated from inside its
region, although these may have been completed overseas, (ii) objective territoriality, that, contrarily, allows a coun-
try to confront actions that emanated from overseas but were completed, to an extent partially, inside its own region
... [from the rules of objective territorialism] is obtained the effects notion, that, for the purpose of confronting the
impacts at issue offers jurisdiction on a country despite the possibility that the act which generated them was not
taken place within its region.” Opinion of Mr Advocate General Darmon, Joined Cases 89, 104, 114, 116, 117, and
125-9; Osakeyhtio and Others v Commission [in re Wood Pulp Cartel] paras 20-1. 1994 E.C.R. 1-100.

Whereas the effects idea has extended to a general standard of approval, its use in many circumstances has resulted
to dispute. American Law Institute Third Restatement of Foreign Relations Law Section 402(1) (C) (1987).
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in the system of its banks and State tasks. At the same vein, non-combatant implicated in
cyber activities against Georgia during that county’s international arms confrontation in
2008 with Russian government could have been under the control of Georgian jurisdiction
due to consequential intrusion on websites and disturbance of cyber transmission in breach
of State of Georgian law.?® The State of Estonia should have used jurisdiction to bring the
perpetrators of these acts to book, especially if there had been a uniformity of international
law that safeguards actors from cyber-attacks.

Other acknowledged grounds concerning this extraterritorial jurisdiction, despite some
limitations, encompass: (i) country of the wrongdoers; (ii) country of the individuals har-
med by the operation; (iii) danger to national security of the country; and (iv) contraven-
tion of a general concept in international law, like commission of war crime. For instance,
any important cyber intrusion with a country’s military protective framework such as an air
defence and early warning radars) amounts to a danger to State security and as a result is
included in the defensive concept.

Considering the variation of jurisdictional positions under international law, two count-
ries, even more can frequently benefit from jurisdiction on the same individual or thing
in regards to the same occurrence. An example of this would be an insurgent organisation
that stages a computer network attack or activities from the region of country A fashioned
to inflict physical harm to country B’s power generation facilities. The insurgents used a
cyber-arsenal against the factory’s control mechanisms, causing a detonation that caused
harms to personnel. Inmates of the prison are from several different countries. Country A
may assert jurisdiction on the premises that the activity happened there. Country B could as
well assert jurisdiction based on the footing of the nationality of the victim known as passive
personality and objective regional jurisdiction. Some countries possess jurisdiction on the
basis of an attacker’s citizenship. Considering these circumstances one would argue that it
is not easy for a sovereign State to exonerate itself from cyber-attacks based on jurisdiction,
especially where such cyber-attacks are launched from inside its borders.

The term ‘without bias to relevant international duties” is incorporated to acknowledge
that, in some situations, international law might successfully restrict the use of jurisdiction
upon some individuals or things of objects on a Country’s region. Instances encompass
exemption (e.g., military and consular exemption) and the provision of main jurisdiction
to one country out of two countries benefitting simultaneously jurisdiction about an indi-
vidual or specific crime, for example by the employment of a Status of Forces Agreement).

2.3. TALLINN MANUAL RULE 5: STATE CONTROL OF COMPUTER
NETWORK INFRASTRUCTURE

Rule 5 of Tallinn Manual on the international law applicable to cyber warfare that is
initiated from abroad stipulates that ‘a country must not wilfully permit the computer
network infrastructure situated in its region or directly within its complete and individual
State supervision to be used for conducts which unfavourably and illegally upset or damage

#  Non-combatants do not have the right for combatant exemption within the armed conflict law and consequently

are completely vulnerable to the customary foundation of jurisdiction confronted here.
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another country’.” If a country is not deliberately allowing that computer network inf-
rastructure situated in its region to be exercised against other countries disadvantageously
and illicitly, that would mean that, a State should not also intentionally permit such cyber
infrastructure within its State control be used against alien investments within the region of
its own country in the case of international investment law.

This principle creates a guideline of conduct for countries in the context of two classes
of computer network infrastructure: (i) any computer network infrastructure be it State
agency in essence or not, situated on their border; and (ii) computer network infrastructure
sited in some other places but upon which the country at issue has either de jure (entitle-
ment or claim by legal right) or de facto (whether by legal right or not) total and individual
control. It is applicable to each other notwithstanding of the ascription of the conducts at
issue to a country.” The duty of State equality demands an obligation of every country to
accord due deference for the territorial independence of another country. In Nicaragua v
United States®, it was ruled by the ICJ that, ‘amongst autonomous countries, deference
for territorial sovereignty is a crucial basis of global relationships.” The duty for deference
to the independence of other countries, as observed in the ICJ case of Corfu Channel,*
indicates that a country should not ‘permit wilfully its jurisdiction to be taken as a location
for activities against the rights of another country’.”” Therefore, countries are necessitated
to employ reasonable measures to shield those rights within international law.*® This could
be regarded as the same reasonable steps of measures of due diligence that a country is
mandated to maintain in safeguarding the investments of foreign investors in its territory
under FPS clauses in BITs in international investment law. These duties do not just cover
unlawful conducts that are damaging to another country, but as well, for instance, actions
that impose severe harm, or conducts that have the possibility to cause such harm, on indi-
viduals (investors) and objects (investments) protected by the regional sovereignty of the
focus country,® such as the ones posed by international computer network threats that have
allegedly originated from China, Russia and United States to other countries. Therefore, if
it is true that there have been serious computer network attacks against a vast number of
corporations in foreign countries from network servers situated in China and the US as has
been alleged, that would mean that China, Russia and United States have failed to accord
due respect for the regional independence of those countries it launched such computer
network attacks against.

24 See, Rule 5 in Michael N Schmitt (n 11) 26.

% ibid Rules 6 & 8.

% Military and Paramilitary activities against Nicaragua, (Nicaragua v United States of America) [1986] 1. C. J. Rep. 14.
¥ ibid para 202.

B Corfu Channel Case, (n 16).

¥ ibid para 22.

3 Case Concerning United States Diplomatic and Consular Staff in Tehran (US v Iran) [1980] 1.C.J Rep. 3 paras 67-68.

3t See, Trail Smelter Case, the Adjudicators, quoting the Switzerland’s Federal Court, observed that, ‘The prerogative
of sovereignty comprises ... not just the seizure and application of sovereign prerogatives ... but as well a real intrusion
that could bias the real utilisation of the region and the liberty of movement of their citizens.” Trail Smelter Case (US v
Canada) [1941] RIAA Vol. I1I 1905, 2963.



24 0. A. Onyeani

However, these necessities are complex by the existing kind of damaging computer
network activities, particularly time and room compression of data, and their frequently
uncommon nature. There could be situations to which it cannot be possible for a country
to thwart damage to another country. For instance, country A might be aware that a dama-
ging computer network operation is being made ready and is going to be activated from
its region against country B. But, since it has not known the striker’s accurate identity and
schedule time, the only successful choice might be to separate the computer connection that
will be employed in the strike from that particular internet. By doing so, it will frequently
result in the country A denying that it provided the service for the attack against country
B. The kind, level and ambit of the possible damage to both countries must be evaluated to
consider whether this corrective step is necessitated. The yardstick in such conditions is one
of reasonableness. The same thing will be applicable to where an infrastructure sited within
a country’s territory or under its complete governmental control is to be used for activities
that unfavourably and illegally affect investors and investments within the host country
under the obligation of FPS of BIT in international investment law.

As to the ambit of implementation, this Rule relates to all the activities that are ille-
gitimate and which have harmful impacts on another country, notwithstanding if those
damaging that it impacts happened on another country’s region or occurred on objects
that are protected in international law. The phrase unlawful has been applied within this
Rule to indicate a conduct which is against the lawful prerogatives of the negatively impac-
ted country. The International Experts of this Tallinn Manual intentionally decided not to
restrict the prohibition of this rule to narrower notions, like the using of force in Rule 11°
or armed attack in rule 13,% as to highlight that the disallowance expands to every com-
puter network operation from one country’s region that impact the prerogatives of another
country and have negative damage on another country’s region. Especially, there can be no
necessity that the computer network activity at issue ends in physical harm to objects or

damages to persons; it requires only causation of adverse impact.

The Rule deals with circumstances to which the applicable operations are in progress. For
example, a country that permits computer network infrastructure on its borders to be enga-
ged by an insurgence organisation to launch a cyber-attack against other countries would
invariably be in contravention of this Principle, as also would a country that is warned by
another country that a computer network is being prepared and omits to take adequate pos-
sible steps to prevent the action. This approach is in consonance with or would be likened to
Bernhard v Zimbabwe** and MINSS v Montenegro® cases on FPS obligation in international
investment law, where the two states’ authorities in the respective cases were forewarned
about imminent attacks against the respective investors and yet they did nothing to prevent
those attacks from happening.

The Experts of this Manual could not reach consensus on whether circumstances to which

32 See, Rule 11 in Michael N Schmitt (n 11) 45.

3 ibid Rule 13.

3% Bernbard von Pezold and others v Republic of Zimbabwe [2015] ICSID Case No. ARB/10/15 para 597.

3 MNSS B.V. and Recupero Credito Acciaio N.V. v Montenegro [2016] ICSID Case No. ARB (AF) 12/8 para 356



(2023) 1(1) The Bogazi¢i Law Review 25

the applicable actions are merely possibly are included in this Rule. A large number of these
experts of this Rule took the stance that countries should employ necessary steps to avert
them. Few others insinuate that no obligation of thwart exists, especially not in relation to
internet crime, considering the challenges of organising inclusive and successful protections
against all feasible attacks. The Rule as well is used in relation to activities against internati-
onal law initiated from internet infrastructure that is in the complete supervision of a State.
It makes mention to circumstances where the infrastructure is situated externally out of the
individual country’s region, but that country, nonetheless, apply complete control upon it.
Such instances encompass a military infrastructure in an alien country subject to entirely
transmitting country control in accordance with a basing (more than one) agreement, State
podiums on top of the high oceans or in global aerospace, or consular establishments.

This Rule is used if the applicable corrective computer network activities can be tackled
by country corpuses or by persons under country control. Experts of this Manual as well
reached consensus that where a corrective step could only be executed by a personal organi-
sation, like individual Internet service supplier, the country would be mandated to employ
every avenue within its reach to mandate that organisation to apply the steps reasonable to
bring to an end such activity. This Rule is used if a country is truly aware of the conducts at
issue. A country will be assumed of having real awareness if, for instance, country corpuses,
like its intelligence bodies have discovered a computer network threats being masterminded
or launched from its region, or where the country has obtained reliable information tip-off
that a computer network operational attack is imminent from within its borders.

The international Experts on this Rule could not reach agreement if this Rule can be
used as well if the individual country has just constructive (‘should have known’) aware-
ness.”® To put it differently, it is not explicit if a country breaches this Rule when it omits to
apply duty of due diligence in monitoring computer network operations within its region
accordingly being ignorant of the conducts at issue. Even if constructive awareness is adequ-
ate, the standard of duty of due diligence and care is unknown in the computer network
surroundings because of elements like problem of causation, the difficulties of connecting
different collections of occurrences as a portion or a division of an interrelated and disse-
minated attack on a particular or more victims or directions, and the simplicity with which
fraud can be organised through computer network infrastructure.

Again, the Experts could not reach agreement if this Rule is as well applicable to count-
ries through which computer network activities are dispatched. Many of the Experts on
this Rule took the stand that to the degree that a country of transit is aware of a wrongful
activity and also have the capability to prevent it, the country must act accordingly so. They
also acknowledged, accordingly, of the uniqueness of dispatching mechanisms of computer
network communications. For example, should a communication be obstructed at one jun-
ction of internet connection, it will generally be re-sent through a separate communication
route, frequently via another country. In that kind of situation, these Experts accepted that
the country of passage has no duty to carry out any action, since by doing so can hardly have
any significant impact on the result of the activities.

3 Rule 11 in Michael N Schmitt (n 11) 45.
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Other Experts position themselves differently stating that the Tallinn Rule is only app-
licable to the region of the country from where the activity originated or the region under
its total control and monitor. They either asserted that the lawful rule did not expand to
other region in abstracto (ordinary negligence arising from the failure to exercise the very
degree of care that every prudent person would exercise under all circumstances) or defend
their viewpoint on the ground of the individual challenges of employing the Rule in the
computer surroundings. The International Group of Experts’ disagreement on certain issues
on internet attacks one would argue must have come as a result of a gap in the general cyber
international law protection. To put it differently, it is as a result of failure to have one uni-
form international law that protects against computer network offences, and this loophole
makes way for the inclusion of cyber security protection on FPS clauses of BITs under
international investment law.

2.4. TALLINN MANUAL RULE 6: COUNTRIES LEGAL
RESPONSIBILITY ON COMPUTER NETWORK THREATS

Under Rule 6 of the Tallinn Manual, ‘a country carries legal responsibility internatio-
nally for a computer network activity imputable to that country and which amounts to a
contravention of international duty’.”” This Rule basically is on the premises of traditional
international law of State responsibility, which is widely shown on the Articles on State
Responsibility by the International Law Commission. The typical rule under international
law prescribes that country shoulder responsibility for a conduct when: (i) the conduct at
issue is ascribable to the country in international law; also (ii) it amounts to a contravention
of international legitimate duty relevant to that country either by any treaty or by tradition
international law.*® This sort of contravention can comprise of commission or inaction.”” In
the sphere of cyberspace (the notional environment in which transmission over computer
networks occur) any international unlawful conduct can comprise, among other things, of
a breach of the United Nations Charter, for instance, a use of force perpetrated via cyber
mechanism under Rule 10, or as well, a contravention of the law concerning the arm conf-
lict duty, for example, a computer network attack launched against non-combatants objects,
Rule 37) ascribable to the country at issue.*’

State responsibility law expands only to a commission, or omission to take measures, that
breaches international law. To put it differently, an action perpetrated by a country’s entity,
or on the other hand, ascribable to that State, can only constitute an ‘international unlawful
conduct’ where the act is against international law.* The law concerning State responsibility

37 See, Rule 6 (1) in Michael N Schmitt (n 11) 29.

3 Draft articles on responsibility of States for internationally wrongful acts, Text adopted by the International Law

Commission at its fifty-third session [2001] YILC Vol II Part 2, Articles 1-2. [ARSTWA]
3 ibid Art. 2.
% See, Thomas Rid (n 4) paras 37-38; Paolo Passeri (n 4).

1 This standard is a strict necessity because, as was devised by the International Court of Justice. ‘/# is wholly likely

Jor a specific conduct ... not to breach international law in the absence of certainly amounting to the use of a prerogatives
granted by it . Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo
[2010] I.C.J. Rep. 403 para 56.
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would not be complex if countries undertake in other conducts which are either allowed or
uncontrolled under international law.#* International law for instance, has not confronted
the issue of espionage per se. Therefore, any State’s responsibility concerning an operation of
computer network espionage committed by a corpus of the country in cyberspace can not
to be connected as an issue under international law except specific areas of the cyber espio-
nage contravenes particular international lawful disallowances, for example, where compu-
ter network surveillance is containing consular transmissions under Rule 84.%

The attribution of harm cannot be a prerequisite to the classification of a cyber-activity
for an international unlawful conduct on the law of State responsibility.* Although the
principle at issue might comprises harm as a vital component. In such situations, harm can
be regarded as a conditio sin qua non (indispensable and essential, condition or ingredient)
of the extension and connection of country responsibility. Example, in a traditional prin-
ciple in international law, countries are forbidden from causing crucial harm on another
country through operations on its own regions (Rule 5).* This same principle applies to
international investment law, since FPS obligation in BIT forbids States not to cause harm
to foreign investors and their investments in their region as seen in many case law. And that
includes in this case computer network attacks that can cause devastating damages to an
investor and its investment if initiated within the region of the host State against the foreign
investor. In the dearth of such harm there will be no responsibility attributes to States except
another principle not including a component of harm has been contravened. Furthermore,
to a State being responsible internationally, a conduct ought to be ascribable to a country in
order to fall in the scope of this particular Rule. Every commission and inactions of countr-
y’s entities are certainly and inevitably ascribable to that country.* The notion of corpuses
of a country’ under State liability law is wide. All individuals or organisations which have
that standing in the State’s domestic law must be grouped as an entity of the country in
spite of their purpose or position within the governmental classification.” Any cyber ope-
ration handled by the armed forces, intelligence, national security, customs and exercise, or
other governmental organisations will connect to State responsibility in international law
particularly, if it contravenes an international legitimate responsibility that applies to that
country. It is immaterial whether the entity at issue acted in accordance with, extensively, or
with lack of any orders. When perpetrated by a corpus of the country, as long as that corpus
is reacting in a seemingly representative position,® even the supposed ultra-virus conducts
activate a country’s international lawful responsibility provided they violate international

2 ibid para 84; Case of the S.S. “Lotus” (France v Turkey) [1927] P.C.1.] Judgement Series A, No 10.
# See, Rule 84 in Michael N Schmitt (n 11) 233.

#  Report of the International Law Commission on the Work of its Fifty-third Session, Commentary to the Articles
on the Responsibility of States for Internationally Wrongful Acts, [2001] YILC Vol. II Part 2, commentary of the
Article 2 [ARSIWA Commentary].

4 See, Rule 5 in Michael N Schmitt (n 11) 26.

4 ARSIWA (n 38) Art. 4(1).

47 ibid Art. 4(2).

# See, Articles on State Responsibility, para 13 of report following, Art. 4.
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duties.®

For the reasons concerning the law on State’s responsibility, individuals or entities that
are not entities of the government of a country, that are particularly permitted by its nati-
onal law to use ‘governmental powers’ are regarded to be a State entity.® When functio-
ning in that position, their commissions, as with country entities, are ascribable to that
country. Instances encompass an individual company which has been accorded the power
by State government to carry out hostile cyber activities against other countries or against
its own citizens. Likewise, as an individual organisation authorised to participate in com-
puter network intelligence information collection. It is vital to highlight that responsibility
of State is on interconnected when the organisation at issue is applying components of
governmental power. For instance, countries may have laws empowering individual depart-
ment like Computer Emergency Response Teams (CERTs) to undertake computer network
protection of government internet connections. During the time of the performance, their
operations automatically interconnect the responsibility of their financing and equipping
State. Still, there will be no connection or attraction of the responsibility of a State when
an individual department CERT is executing data security works for individual corpora-
tions. In some situations, the action of private performers may be ascribable to a country
and cause the country’s international law responsibility.’! Article 8 on State Responsibility,
stipulates again more clearly traditional international law, it observed that ‘the action of an
individual or a set of individuals shall be regarded as a conduct of a country by internatio-
nal law where the individual or a set of individuals is in reality acting to the commands of,
or in the instruction of that country in executing the action’.”? This standard is specifically
applicable in the computer network sphere. For instance, countries could have a written an
undertaking with an individual corporation to handle computer network activities. In the
same vein, countries have accountably requested individual nationals to launch computer
network attacks against other countries or other focused areas overseas, or even within its
own jurisdiction, (essentially, like cyber come forward).

The ICJ has ruled, in respect to military activities that, a country is liable for the actions
of the none-State (individual or organisation that has significant political influence but not
allied to any particular country or state) participants if it has ‘official or operative control’
on such participants.”® For example, the equipment rendered by a country of computer

4 ARSIWA (n 38) Art. 7.

0 ARSIWA Commentary (n 44) commentary of the Article 5.

5! In the Articles 9 and 10 of the ARSIWA, the Tallinn Experts came to the reasoning that it is presently problematic

to think of a setting to which Art. 9 gives rise to State Responsibility because of its necessity that the act be con-

ducted in the absenteeism or failure of the legal authorities. They were not sure if Art. 10, that deals with the acts
of a revolutionary and other organisation that turns to a regime, correctly reflects traditional international law.

52 ARSIWA (n 38) Art. 8. ‘In respect of Art. 8, the three phrases “instruction”, “direction” and “control” are lacking
connection and consistency; it is enough to prove any one of the three. Simultaneously, it has been made obvious
that the instructions, directions or control should link to the act that is interpreted to have constituted to interna-
tionally illegitimate act.

%3 The Court articulated the effective control standard for the first time in the Military and Paramilitary activities

against Nicaragua (n 26) para 115. See also e.g., Genocide Judgement (Bosnia and Herzegovina v Serbia and Monte-

negro) [2007] 1.C. J. Rep 43 paras 399-401.
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network prowess at the time of the arrangement of a particular computer network attacks
could, according to how extensive the participation goes, provokes State responsibility con-
cerning any unlawful conducts perpetrated by those non-State participants. It is occasio-
nally argued that unpredictability surrounds the magnitude of control necessitated for a pri-
vate person or non-State participant’s action to be ascribable to the country. In 7adic case,
the tribunal for the one-time State of Yugoslavia supported the ‘overall control’ standard — a
lower strict test, in respect of private wrongdoing responsibility for the aim of considering
the nature concerning the armed dispute.”® Nevertheless, during the genocide ruling, the
ICJ differentiated such an assessment from that held for the intent of proving State respon-
sibility.” Notwithstanding, even by looking at the ‘overall control’ threshold, the required
control must extend to more than ‘the mere funding and providing of those military and
encompassing as well involvement in the organising and controlling of military activities’.>®
Additionally, even if this lesser ‘overall control’ criterion were to be embraced, it cannot be
used for private persons or State’s unrepresented groups.”’

These circumstances must be differentiated from the ones by which individual natio-
nals, on their own action, carried out computer network activities (known as ‘hacktivists’
or ‘patriotic hackers’.®* The material ambit to be applied to Article 8 is comparatively strict
for the fact this is restricted to orders, managements or supervision. The country must
have given special orders or managed or supervised a specific activity to become involved
in State responsibility.*” Solely promoting or in other respects, showing encouragement for
the individualistic action of a third person or a non-State participant will not meet the test
of Article 8.

The location where the action at issue was carried out, or the place where the participants
that are associated with the action are situated, does not impact on the consideration of
whether country responsibility is involved. Just for illustration purposes, for example, think
of a bunch of people in country A that takes information from computers that are situated
in country B in its botnet (a network of private computers infected with malicious software
and controlled as a group without the owners” knowledge, e.g., to send spam). Those people
operate the botnet and overwork the computer system in country C dependent on the
orders given by country D. In the law of State responsibility, the action is ascribable to
country D. It should be acknowledged that country A cannot be assumed liable merely on
the ground that this bunch of people was based there, neither would it be assumed that
country B shoulder the responsibility for this people’s action just on the fact of the position
of the bots (internet program on network which can interact with systems or users) in its

border.

> Prosecutor v Dusko Tadic a.k.a. “Dule” [1997] International Criminal Tribunal for Former Yugoslavia, IT-94-1-T
paras 131 and 145.

% Genocide Judgement (n 53) paras 403-405.

56 Prosecutor v Dusko Tadic (n 54) para 145.

%7 ibid para 132.

8 Michael N Schmitt (n 11) 33.

9 ARSIWA Commentary (n 44) commentary of the Article 8.
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This principle is only relevant to ascription for the determination in regards to State
responsibility. Nevertheless, a country’s connection with non-State participant could in
itself amount to international law contravention, even in matters where the activities of
the private persons who participated cannot be ascribed to the country. For example, If
Country A supplied hacking apparatus which is later used by a rebel or terrorist organisa-
tion by its own plan against country B (for instance, the organisation is not operating under
the supervision of country A), the sole supplying of these devices is enough to ascribe the
organisation attacks to country A. However, such help can itself amount to a contravention
under international law.®

Even in a situation where Article 8 terms are originally met, actions which took effect
from a date in the past may be ascribable to the country. In accordance with the Articles on
State Responsibility, under Article 11, ‘action that is ascribable to a country under the fore-
going articles shall nonetheless be regarded an action of that country in international law
where and to the degree that the country recognises and approves the action at issue as their
own.” ®! For example, think about computer network activities carried out by non-State par-
ticipant (third party) against a country. If another country over time indicated approval for
them and employs its computer network skills to defend the non-State participant against
counter-computer network activities, State responsibility would be linked with those activi-
ties and any associated successive activities of the group. It is useful to acknowledge that this
plan or measure is barely used. Not solely are the terms of “acknowledgement” and ‘adop-

tion’ progressive, they as well necessitate more than trivial support or implied approval.®?

Considering all the aforementioned, it is worth saying that any computer network attack
that is initiated from a particular jurisdiction to another jurisdiction that causes adverse and
unlawful effects to the other jurisdiction and its nationals undoubtedly breaches interna-
tional law on State Responsibility. Also, any computer network attack that causes harm to
investments that is initiated within the State might also breach the law on Articles on State
Responsibility whether the action emanate from the country’s entities or from the non-State
participants. However, based on control elements, ascription of State responsibility to a
country for computer network attacks that emanate within a country might be difficult to
achieve since country do not manage computer network connectivity. To this end therefore,
it seems unfeasible to attribute responsibility of cyber offences on digital investments to a
host country since internet suppliers are more often left in the hands of individual corpora-
tions and its connectivity is not linked with the State government and as such the govern-
ment do not have management and control over it.

Relating the issue of control and territory of digital assets to BITs, it is well known
that BIT obligations are usually limited to investments that were entered in the region by

8 Military and Paramilitary activities against Nicaragua (n 26) para 242.

6 ARSWIA (n 38) Art. 11.
62 ARSIWA Commentary (n 44) commentary of the Article 11.
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the individual contracting members.*® This custom comes into being since investments
are supposed to strengthen the host country’s economy, by either yielding capital flows
or by generating new employments opportunities® in such a way that simply buying and
selling goods and services cannot create. On this note, territoriality is undoubtedly a more
complicated quality to attribute to internet website, which may merely be available by cus-
tomers within the host country as a method of advertising overseas products and services.
This kind of singly on-line publicity could still be adequate, if the firm can establish of its
physical existence in the region, like a managerial office, or a plant, or any establishment.
In that sense, the centre of the evaluation to ascertain the territoriality cannot be the area
where the internet website is situated® but instead the site of the corporation that it was
linked to. For the interest of investment treaty security and of international investment law,
therefore, it is possible that the excellence assertion that an internet is inside the region of a
country is when or where the website is stored through a server which is physically situated
inside the host country, which would seem to support the basic comprehension of internet
territoriality.® Accordingly, as a result of the logical contemplation of the ruling in case of
SGS v Pakistan by the tribunal, it might help the investor’s assertion of territoriality when
the proof of disbursement to form the business inside the host country could be cited as evi-
dence.”” Therefore, a foreign investor can prove that it made payment to a domestic internet
storing firm to store its website or data in a server or computer in the jurisdiction, or prove
that it bought or rented resident premises to store the pertinent server. On the other hand,
where the website merely was available in the territory via the internet, its link to the region
would supposedly be very weak, particularly if the firm do not have physical existence in
that jurisdiction. It is probably clearer and better to claim that any computer network that
belongs to an organisation which is physically situated within the host country jurisdiction,
like the internet keeping the operation of a mining firm, would meet the territorial prerequ-
isite since they are clearly within the boundaries of that party country and therefore must
have had territorial and jurisdictional control and links to the host State.

6 See, Bilateral Investment Treaty between Canada and Peru, (Investment Policy Hub,20 June 2006) Article 1.

<https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/626/download>  accessed
21 May 2023.

¢4 Salacuse (n 1) para 169.

6 See e.g., M. Susan, ‘“The Critical Challenge from International High-Tech and Computer Related Crime at the Mil-
lennium’ [2009], Duke Journal of International and Comparative Law 451; Ray August, ‘International Cyber-Ju-
risdiction: A Comparative Analysis’ [2002] America Business Law Journal 531; D Powers, ‘Cyber law: The Major
Areas, Development and Information Security Aspects’ in H. Bidgoli (ed), Global Perspectives in Information Secu-
rity (John Wiley and Sons Inc. 2009). See Rule 2 above on Jurisdiction in Michael N Schmitt (n 11) 18, Zallinn
Manual on the International Law Applicable to Cyber Warfare (n 11) 18.

% ibid.

7 SGS Societe Generale de Surveillance SA v Islamic Republic of Pakistan [2003] ICSID Case No. ARB/01/13, 13,
under the Swiss-Pakistan BIT (entered into force 6 May 1996).
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3. ARE DIGITAL ASSETS CLASSIFIED AS INVESTMENTS?

For aliens’ digital assets like internets and websites to get protection under the FPS stan-
dard from its home country’s investment agreement obligations, it should first be demons-
trated whether digital assets fall within the ambit of the definition of “investment” in the
applicable treaty. For it to fall under investment definition would be based to some degree
on the particular terminology that the BIT at issue used, as some general rules come from
treaty custom. In series of BITs, there is a common phraseology that defines investments as
comprising “every asset”, “all kinds of assets” or “every kind of asset,” *® followed by catalo-
gue of instances. This phrase is appropriate for the intentions of websites including various
computer information networks where a treaty agreement makes mention of ‘intangible
assets including movable and intellectual property’. © Digital asset like websites may be
classified under intellectual property provided they are created out of technical perception
and frequently inventive innovation. For example, the Argentina-US BITs incorporate the
extensive definition: ‘inventions in all fields of human endeavor’ and ‘confidential busi-
ness information’ when defining intellectual property.”® Also, the Ukraine-Denmark BIT
stated investment to signify all kinds of assets linked to economic affairs for the intention
of creating long period of time profitable connection.” This appears to include computer
networks and websites and in as much as they are linked with a profit-oriented business
with a long period of plan, not just a few simple business deals.

The early BITs brokered by the US did not demand for the inclusion of any specific intel-
lectual property rights. They solely requested that host country expand to alien investors
whatever intellectual property safeguards that exist in its national laws.” Nevertheless, the
United States-Poland BIT created a special set of prerogatives and duties concerning intel-
lectual property.”> Additionally, the BIT outlines under Annex 3 that the fundamental rule
for the security of propriety data, necessitating Poland to “provide adequate and effective
protection for proprietary information, which includes any formula, device, compilation of

6 See, United Nations, ‘Scope and Definition’ [2011] UNCTAD Series on Issues in International Investment

Agreements II 24 <http://unctad.org/en/Docs/diaeia20102_en.pdf > accessed 17 April 2023.

8 R. Dolzer and C. Schreuer (n 1) para 63; Salacuse (n 1) para 160. Instance of such interpretation is in article 1(6) of
the European Energy Charter Treaty; also Art. 1(1) of the 2001 Germany and Bosnia Herzegovina. Bilateral Invest-
ment Treaty between Germany and Bosnia and Herzegovina 2001. (Investment Policy Hub,11 November 2007)
<https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/606/bosnia-and-herzegovi-
na---germany-bit-2001-> accessed 14 April 2023.

7 Bilateral Investment Treaty between Argentina and United States of America 1991 (Investment Policy Hub,20
October 1994) article 1 (IV) <https://investmentpolicy.unctad.org/international-investment-agreements/trea-
ty-files/127/download> accessed 20 June 2023.

7t Bilateral Investment Treaty between Ukraine and Denmark, (Investment Policy Hub, 29 April 1994) Article 1.
<https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/1291/Denmark---ukraine-
bit-1992-> accessed 21 May 2023.

72 Kenneth J. Vandevelde, U.S. International Investment Agreement (OUP 2009) 762-763.

73 The U.S.-Poland BIT 1990 establishes: a non-exhaustive, illustrative list of specific steps that each part agrees
to take in order to establish protection of intellectual property rights, see Art. IV, Poland and United States of
America 1990 (Investment Policy Hub, 6 August 1994) <https://investmentpolicy.unctad.org/international-invest-
ment-agreements/treaty-files/5339/download> accessed 20 July 2023.
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information, computer program, pattern, technique or process that is used or could be used
in the owner’s business and has actual or potential economic value from not being generally
known.””* Such data, whether practical or businesslike, must be safeguarded as far as it satis-
fies three tests - it “(i) has actual or potential commercial value from not being known to the
relevant public; (ii) is not readily accessible; lastly, (iii) has been subject to reasonable efforts,
under the circumstances, by the rightful proprietor to maintain the secrecy.””

For the reason that digital assets have been established as part of intangible assets and
intangible assets fall under the definition of investment, there is no doubt that digital assets
are protected by FPS standard. In Siemens v Argentina, the Tribunal held that the duty to
accord FPS can be expanded further than physical protection and security, especially since
the ‘interpretation of investment encompasses tangible and intangible assets, though it is

hard to see how physical security can be accorded to intangible investment’.”®

Since digital assets can be classified as tangible and intangible assets, the best security to
be afforded to this type of investment under the obligation of FPS standard is to accord to
it both legal protection and physical protection. Salacuse argued by saying that these kinds
of wide and open-ended interpretation are aimed to accord as broad variety of investment
kinds as feasible.”” It does not matter if a computer networks or websites is not classified in
the listed group catalogued under any treaty, it could without doubt still be as eligible for
the protection of BIT as any kind of asset except if it is grouped within a classification of
scenarios that are completely outside of investment, like the extension of credit and claims
to money, like it was expressed under the NAFTA.”

Considering the wide phraseology that is used to interpret investments in treaty applica-
tion, digital asset like websites coupled with internets must without doubt be seen as invest-
ments and accordingly be protected by BIT clauses, but only where they are specifically used
for commercial purposes, and also if it has a serious jurisdictional control and connection to
that of the host country. Digital investments may in supposition magnetise the security of
FPS clauses that feature in standard investment treaties in a host State’s jurisdiction.

4. CYBER ATTACKS ON CORPORATE ENTITIES

There are so many academic legal literatures that raise concerns against attacks commit-
ted via the internet, known as ‘cyber-attacks’.”” It is a well-established fact in this modern
technological era that the examples of computer network attacks generally against compa-
nies and State’s classified information are rampant as the proportion of sophistication of spi-
teful software mechanisms grows. There have been instances of highly descriptive accounts

74 U.S.-Poland BIT 1990, Annex 3, <https://investmentpolicy.unctad.org/international-investment-agreements/trea-

ty-files/5339/download> accessed 20 July 2023.

7> ibid Annex 3, para 1.

76 Siemens v Argentina [2007] ICSID Case No. ARB/02/6 para 303.

77 Salacuse (n 1) para 162.

78 Art. 1139 of North American Free Trade Agreement between Canada, The United States and Mexico (NAFTA)
(entered into force 1 January 1994).

72 In order to examine the most probably the excellent current instance concerning a treatment over this subject in one

capacity look Indiana Carr (ed), Computer Crime (Ashgate 2009). See also D Powers (n 65).
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of internet attacks today in the world. In the beginning of 2010, three US oil firms, encom-
passing Exxon Mobil, has in quick succession suffered cyber-attack from an internet servers
that was situated in China, where the sole motive was getting information about the area
and exact worth of oil findings. On 12 January, 2010, Google announced that cyber-attacks
reportedly invented from around China was focused at thieving the intellectual property of
Google together with information that belongs to various numbers of other corporations.®
These attacks which were nicknamed “Operation Aurora” according to the cyber protec-
tion company McAfee, created partially a sophisticated economic espionage crusade.®' The
threats were unique in part considering the kind of intellectual property information that
was taken: that is, the corporation’s proprietary information source secret language, which
is exactly its main trade confidential.®* The degree of sophistication used in this cyber-attack
made the Vice President of MacAfee, Dmitri Alperovitch who was in charge of threat rese-
arch to stipulate that, “the country has never ever, apart from in the field of defence, found
business industrial corporations on that scale of sophisticated attack.”®® Arttacks like Aurora
had been tagged “advanced persistent threats” (APTs)*, and company corpuses have as well
become focus of APTs as demonstrated by Operation Aurora.® Furthermore, Aurora was
specifically remarkable because the crusade showed the scope to which country-sponsored
attacks, concerning this matter reportedly originating from China, are focusing on corpo-

rations” trade confidential.®

It is not just Google that is facing computer attacks in the world today. In 2013, Apple,
Microsoft and Facebook, together with about who is who Fortune 500 corporations, were
harmed or endangered, in various cases several times.®” Organised crusade like that of Ope-
ration Aurora are as well rapidly increasing in number. For instance, about seventy various
States and entities, encompassing the UN, International Olympic Committee, India, and
other defence including security companies, were all the focus of computer network attacks

80 See e.g., Kim Zetter, ‘Google Hack Attack Was Ultra Sophisticated, New Details Show’ (Wired, Jan. 14, 2010)
<http://www.wred.com/threatlevel/2010/01/operation-aurora/> accessed 15 April 2023.

81 See Michael Joseph Gross, ‘Enter the Cyber-Dragon’ (Vanity Fair, Sept. 2011) <https://www.vanityfair.com/

news/2011/09/chinese-hacking-201109> accessed 16 April 2023; Brian Grow and Mark Horsenball, ‘Special

Report: In Cyberspy v Cyberspy, China Has the Edge’ (Reuters, Apr 14 2011), <http://www.reuters.com/arti-

cle/2011/04/14/us-china-usa-cyberespionage-idUSTR73D24220110414> accessed 18 April 2023; Kim Zetter (n

81).

82 See e.g., Kim Zetter, ‘Google Hack Attack Was Ultra Sophisticated, New Details Show’ (Wired, Jan. 14, 2010)
<htep://www.wired.com/threatlevel/2010/01/operation-aurora/> accessed 16 April 2023.

8 ibid.

8 McAfee, ‘Protecting Your Critical Assets: Lessons Learned from: Operation Aura” [2010] McAfee Labs and McA-
fee Foundstone Professional Services 3. <http://www.wired.com/images_blogs/threatlevel/2010/03/operationaura_
wp_0310_fnl.pdf> accessed 25 April 2023.

8 See ibid.

8 See U.S.-China Economic and Security Review Commission (2012) <https://www.uscc.gov/sites/default/files/

annual_reports/2012-Report-to-Congress.pdf> accessed 20 June 2023.
VERIZON, 2023 Data Breach Investigations Report <https://www.verizon.com/business/resources/reports/dbir/>
accessed 20 June 2023.
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that was nicknamed in 2011, by McAfee as “Operation Shady RAT”. It was alleged that
this crusade was funded by China, though it was difficult to pinpoint exactly who carried
out this particular crusade ®The truth of the matter is that cyber-attacks on both private
and government corporations are increasing rapidly all over the world today either by States
or third parties. Also, in the same year in August 2013, Syrian Electronic Army reportedly
staged computer network attacks directed at the New York Times newspaper including Twit-
ter amid other channels, the biggest computer network attacks in recent history directed
at China, and recent reports loomed concerning the National Security Agency’s (NSA)
reconnaissance activities.*” In March 2014, NSA hacked into Huawei’s computer systems,
prompting the Chinese government representatives to cry out demanding for an end to
cyber espionage.”

The United States’ ambitions of overseeing international endeavours to protect cyber-at-
tack security sustained a significant difficulties after it came into the open that NASA infilt-
rated into the telephones and internet transmission networks of millions people.” Dilma
Rousseff, the President of Brazil, had to cancel a visit to the US in reaction to accounts that
NASA was spying on her including Petrobras, a Brazilian government oil firm.” In Ger-
many the company executives have also cried out reaffirming President Rousseft’s anxiety
that the US surveillance program “may have been employed to thieve trade confidential®
after obtaining information that the US NASA had spied on Angela Merkel, the German
Chancellor. Germany in this regard said: “that powerful countries want to steal their highest
valued confidential and this information must accordingly be protected by all means.”**
These are all cyber-attacks that emanate from actions of the government or its organs that
have caused adverse effects to investments. Actually, 20th EY Global Information Security
Survey (GISS) conducted a survey in 2017 and reached the conclusion that business or

8 See Dmitri Alperovitch, ‘Reveal: Operation Shady Rat’ (McAfee, 6 Sep. 2011), <http://www.mcafee.com/us/
resources/white-papers/wp-operation-shady-rat.pdf> accessed 2 May 2023.
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McVeigh, ‘NSA Surveillance Program Violates the Constitution, ACLU Says’ Guardian (27 August 2013), <htep://
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commercial espionage including data theft posed a danger to companies.” In this milieu, a
serious predicament may arise if digital assets are not accorded investment protection befit-
ted of it under FPS obligation in BITs under international investment law. These aforesaid
cyber-attacks which reportedly originated from different regions to other countries is truly a
contravention of traditional international law under the State Responsibility because count-
ries are forbidden from causing crucial damages on another country region through actions
that emanate from their own regions. (Rule5).”

Statistically, on February, 2010, about 2,800 company computers were violated by fra-
udulent ‘hackers’ situated within Europe, authorising them entrance to delicate individual
records, encompassing the intrusion of that of the clients. An Australian mega financial
corporation whose name was not disclosed for security reason was attacked via the inter-
net in 2010, presumably from around China, incapacitated that corporation’s Server for
many hours.”” In October 2015, the telecommunication company Talk-Talk was violated
by criminal hackers and approximately 4,000 personal customers’ records were stolen, alt-
hough this time the hacking was launched within the UK. There are also similar attacks that
have happened not long ago that have originated from contaminated computers situated
in countries like Egypt, Turkey, China, Saudi Arabia, and Mexico, where the possibility
of identifying such attacks by governments is considered to be at its lowest ebb.”® On 12
May, 2017, a cyber-attack that was nickname ‘operation Ransomware’ was launched from
unknown destination by unknown persons hitting about 150 countries globally, causing a
huge devastating and catastrophic effects to the UK’s NHS computer systems, and hence
bringing the services of many UK hospitals to standstill. The Hackers demanded that some
ransoms must be paid before they would unlock the computers that were infected with
the virus. It was because of the weight of the devastation that it has caused that prompted
the Europol and European Law enforcement Agency to state that; global computer attack
is of an unprecedented scale’.”” ‘It was one of the swiftest-spreading and possible harm-
ful cyber-attacks acknowledged to date’.'® Furthermore, it was alleged by Financial Times
Newspapers that ‘the arsenal that was used in the hacking was stolen from the United States
National Security Agency (NSA)’.'*! Nigeria is well known for using computers to scam
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20th Global Information Security Survey 2017-18, Cybersecurity regained: preparing to face cyber attacks, <https://
assets.ey.com/content/dam/ey-sites/ey-com/en_gl/topics/digital/ey-cybersecurity-regained-preparing-to-face-cy-
ber-attacks.pdf> accessed 20 June 2023.

% See Rule 5 in Michael N Schmit (n 11) 26.

7 Rohan Sullivan, ‘Company: Chinese Cyber-attack targets Australia’ SMH (15 April 2010).

<https://www.smh.com.au/technology/company-chinese-cyberattack-targets-australia-20100415-sh1d.html> accessed
2 May 2023.

% §. Gorman, ‘Broad New Hacking Attack Detected” Wall St. Journal (18 Feb. 2010) <https://www.wsj.com/articles/
SB10001424052748704398804575071103834150536> accessed 2 May 2023.

? BBC, “NHS cyber-attack: GPs and hospitals hit by ransomware” BBC News (13 May, 2017) <https://www.bbc.
com/news/health-39899646>

100 See Sam Jones, Sarah Nevile, Jim Pickard, Joshua Chaffin, NHS Hackers Used Stolen Cyber Weapons from
US Spy Agency’ Financial Times FT Weekend (13 May 2017) <https://www.ft.com/content/e96924{0-3722-11¢7-
99bd-13beb0903fa3> accessed 20 June 2023.

1 ibid.
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companies both within and outside its borders with such illegal activity being nicknamed
‘419’. In fact according to reports, Nigeria is ranked third amongst all other States identified
and associated with cyber-crime and fraud in the world.'”* Cyber-attacks are not frequently
associated with the stealing of data, but they could be merely aimed to destroy property,
perhaps for so many reasons, such as governmental or dogmatically reasons, for example,
like the alleged ‘cyber terrorism’.

As has been mentioned earlier, there were high profile published cyber-attacks that were
directed at Estonia in 2007 and against Georgia in 2008 respectively, from Russia, causing
the internet to malfunction and crash, and bringing some neighbourhood of these two
States to a halt. The success of these attacks was as a result of both the growing sophis-
ticated nature of cyber insurgent methods and also due to the impromptu and unsettled
position of the Georgian and Estonian regimes.'® Politically inspired cyber-attacks may as
well be aimed against business or many other investment organisations. Probably, the gre-
atest renowned catastrophic computer network attack against a corporation as mentioned
earlier was launched in the beginning of 2010 against Google in China from hacker crimi-
nals inside the State, supposedly aiming to incapacitate the Human Rights nonconformists
e-mail accounts.'™ This situation could best be described as physical destruction in the pra-
ctice of the standard of FPS to commercial investments, particularly where the consequence
is an epidemic one, intruding with the real operation of a significant element of the secular
community.

Another clear risk created by a cyber-attack on essential infrastructural systems is that
this computer network attacks is highly exorbitant to individual parties, like alien investors
who are based inside the contaminated region. If websites are interrupted, it could cost
providers to loose their contracts and also cause destruction to their reputations and that of
the investors. For example, some Talk—Talk customers who were affected as a result of the
cyber-attack terminated their contracts with the telecommunication company. Intrusion to
computer networks or machines could incapacitate manufacturing and at the same time can
harm associated physical properties. Alien investors may be specifically endangered consi-
dering the magnitude of fund dedications comparative to dividend in the starting years of
a foreign country investment scheme. A United States Congressional Research Service that
was published in US learnt that cyber infiltration or attacks on computer networks caused
a normal shareholder financial reduction for privately traded companies about US$50 mil-

102 See The Cable, ‘Nigeria ranks third in global internet crimes’ The Cable (23 August 2017) <https://www.thecable.
ng/ncc-nigeria-ranks-third-global-internet-crimes> accessed 20 July 2023.

13 E. MacAskill, ‘Countries Are Risking Cyber Terrorism: Security Expert Tells World Summit’ The Guardian (5 May
2010) <https://www.theguardian.com/technology/2010/may/05/terrorism-uksecurity> accessed 2 May 2023; see
further S. Shackkelton, ‘Estonia Three Years Later: A Progress Report on Combating Cyber Attacks’ [2010] Journal
of Internet Law 22.

194 A. Jones and M Helft, ‘Google, Citing Attack, Threatens to Exit China’ New York Times (12 January 2010) <https://
www.nytimes.com/2010/01/13/world/asia/13beijing.html> accessed 2 May 2023. Commercial surveillance was
regarded to be an intention behind that hacking on Google’s activities in China, A Eunjung Cha and E. Nakashima,
‘Google China Attack Part of Vast Espionage Campaign’ NBC News (14 January 2010) <https://www.nbcnews.
com/id/wbna34855470> accessed 20 June 2023.
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lion to $200 million.'” And this number excludes the damage imposed on a corporation
name because of the internet attack that may be seriously and grossly harmful, for instance,
in the banking department where the protection of consumer’s identities or details is a vital
element of the work. Without doubt, alien investors are potentially vulnerable to suffering
huge financial deprivations from internet-based unlawful harm against digital investments
such as websites and the computer sets itself.

It was as a consequence of the internet attacks infiltration against private entities and
State classified information, which has also caused huge financial deprivation to companies,
that has led the U.S and China to propose for an extensive US-China BIT that will incorpo-
rate trade secret theft and enhance bilateral cyber protection so as to prevent any cyber thre-
ats against the private sector. This move seems to be a step in the right direction in order to
assist host States to thwart cyber-attacks that pose threat to digital assets of foreign investors
inside their borders either caused by the host country itself or caused by private parties.

Accordingly, Charles E. Schumer stated concerning the proposed extensive US-China
BIT that, “/tJo not confront matters like intellectual property theft [during brokering of a BIT
between U.S.-Chinal . . . can be a significant error.* Also, previous leading government rep-
resentatives in charge of international investment and trade affairs, in 2013 wrote that “most
importantly, the complicated and governmentally alleged cracks over commercial cyber-espionage,
if it is not tackled, jeopardise development on every front.””” Furthermore, in July 2013, the
United States and China, instantly after re-agreeing on the both governments’ aims to bro-
ker an expansive bilateral investment treaty, “China and the United States pledged to accord
robust security and application of trade confidential, and to intensify policies and solutions
by applying the law.”'% This United States and China proposal that will be announced for
brokering an extensive BIT which will supposedly incorporate the problematic matter of
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intensifying bilateral cyber security'® can a be starting point of addressing this issue globally.

If China and the United States would accept the incorporation of cyber threats clause
and not just trade secret theft clause in their proposed BIT for the purpose of the pre-
vention of damage to digital assets, and will consider a matter such as this which affects
foreign investors and investments perpetrated or deliberately disregarded by States corpuses
through extra-legal governmental takings, and which falls under the ambit of full protection
and security standard. Not just to insert the provision to BITs, if this provision can be app-

15 B. Cashell, WD Jackson, M. Jickling and B. Webel, “The Economic Impact of Cyber-Attacks Congressional
Research Service, the Library of Congress’ [2004] CRS Report for Congress <https://sgp.fas.org/crs/misc/RL32331.
pdf> accessed 18 May 2023.

106 Tan Talley and William Mauldin, ‘U.S., China to Pursue Investment Treaty’ WALL ST. J (11 July 2013), <http://
online.wsj.com/news/articles/SB10001424127887324425204578599913527965812> accessed 4 May 2023.

17" Daniel M. Proce and Michael J. Smart, ‘BIT by BIT: A Path to Strengthening US-China Economic Relations’

[2013] 1 < https://www.paulsoninstitute.org/wp-content/uploads/2016/07/BIT-by-BIT-English.pdf> accessed 4

may 2023. <http://www.paulsoninstitute.org/wp-content/uploads/2016/07/BIT-by-BIT-English.pdf> accessed 4

May 2023

U.S. Department of Treasury, ‘U.S.-China Joint Fact Sheet on Strategic and Economic Dialogue’ (12 July 2013).

<https://home.treasury.gov/system/files/136/SEDjointeconfactsheet072910.pdf> accessed 20 June 2023.
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lied by contracting State parties, then this problem of cyber-attacks may at least start to ease.
The advice also is that the proposed US/China BIT should include general cyber security
protection and not just limit it to trade secrets theft. Other countries must now follow suit
to include in their BITs provision that will enhance cyber security so as to thwart any cyber
threat against private and foreign investments. More importantly, a perfect BIT would also
warrant such matters to be settled by international arbitral tribunals, such as ICSID, which
also would provide an important forum to settle these kinds of disputes.

5. APPLYING INVESTMENT TREATY ADJUDICATION TO
REDUCE CYBER ATTACKS

Expanding the application of mandatory permits necessitates a demand for a firmer
regulation to tarpaulin trade secrets theft and all cyber-attacks.'' The illegalisation of such
operation and the intensification of legal proceedings against persons are significant tools
against cyber threats by persons or commercial rivals. Nevertheless, legal proceedings will
suffer a setback when the wrongdoer is the country itself. The general security of cyber-at-
tack will only happen when State participants are as well involved in the cyber protection.
This matter is brought within intensive relation as the cyber attackers become stronger
within the international cyber community. There is an anxiety among commercial amalga-
mation which is at the very heart of cyber security and BI'T. William Burns who was Deputy
Secretary of State for the United States highlighted on the US-China BIT the “necessity to
get a shared comprehension of the principles about the road” in computer network.”''! The
necessity to generate a principle about the road for cyber protection is big, if not a bigger
concern, as various countries and commercial investors are confronted with cyber threats,
encompassing industrial espionage and BITs could be a channel to galvanise such ideas. The
employment of bilateral investment treaties in this way gives two major components that are
frequently absent in other investment protective mechanism like TRIPS: claims that occur
within the scope of a bilateral investment treaty can not only be initiated by a person but as
well may be settled in an internationally agreed arbitration framework. The application of
arbitration renders many benefits, like the employment of a neutral surrounding for deter-
mination of their claims, a well-established principle of adjudication and implementation

of award settlements,'!?

and admission of and the application of firmly established inves-
tor-dispute concentrated arbitration bodies. Moreover, initiating a proceeding at ICSID
within a BIT contract permits an alien investor to initiate a lawsuit against that particular

host nation within investor-State adjudication without the necessity to request from its

1% Scott J. Shackelford and et al, “‘Using BITs to Protect Bytes: Promoting Cyber Peace by Safeguarding Trade Secrets
Through Bilateral Investment Treaties’ (2015) 52 (1) American Business Law Review 1-74.

11 See Paul Eckert and Anna Yukhananov, ‘U.S., China Agree to Restart Investment Treaty Talks’, Reuters (12 July
2013). <https://www.reuters.com/article/uk-usa-china-dialogue-trade-idUKBRE96B04F20130712> accessed 4
May 2023.

112 Certainly, this is an indicator of adjudication as settlements are absolute and irrevocable on the parties to the
contract, in both trade and investment associated disputes, see ICSID Convention, Rules and Regulation 2006
<https://icsid.worldbank.org/sites/default/files/ICSID%20Convention%20English.pdf> accessed 20 June 2023.
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national government to lodge disagreement resolution proceedings.'? Unlike its precursor
FCN, BITs are established to be less complicated and more restrictedly concentrated. Trans-
parency in the ICSID mechanism must be encouraged for it to be a successful framework
in building a regulation of cyber security as this article has already addressed. The dearth of
transparency and inconsistency of interpretation of claims by ICSID arbitral tribunals is an
increasing concern within the world community because investor-State adjudication rates
have amplified, however positive measures have been taken in this respect that ought to be
strengthened in subsequent BITs."'* Nevertheless, some anonymity is necessary in these
lawsuits, if that happens parties who are involved will be confident bringing disputes that
could in other respects remain unsettled in that tribunal. It is better left for negotiators in
the proposed China-United States BITs to endeavour to thread this needle-'"> (to strike a
balance between the conflicting forces).

Furthermore, multilateral mechanism may as well be used to fill the vacuum left by BITs.
However, the TRIPS mechanism has its own flaws and has been condemned for numerous
reasons, especially for having an ambiguous definition. In the same vein, although countries
frequently observe WTO rulings, however, it has no jailhouse, no bail bondsmen, no blue
helmet, and no truncheons or tear gas.”'® This is so because the rules of the organisation are
not being applied or followed properly, and the violators of its rules do not face stringent
penalties. And it could also perhaps be that the WTO has been overshadowed by other
international protective investment conventions. Additionally, the WTO up until now has
been unsuccessful as a corpus for promoting international cyber security because of State
or national security exceptions. For the aforesaid reasons, BITs can be good faith principle
catch on if they are made more resilient for cyber security enhancement, but only if it is
without national security exceptions. MFN provisions, within the WTO surrounding, are
as well restricting factors, because they are included in BITs; however, there is greater ambit
within BITs to successfully address this challenging problem. For instance, the MEN pro-
visions under the third batch of Chinese bilateral investment treaties are more restricted in
ambit than the second creation.'”” The third batch of Chinese’s BI'Ts was aimed to “strike a

113 See Gaetan Verhoosel, The Use of Investor-State Arbitration Under Bilateral Investment Treaties to Seek Relief for

Breaches of WTO Law’(2003) 6 J. INT’L ECON. L. 493, 495; Resul Habyyev and Serkan Kaya, A Critical Role
Of Diplomatic Protection In Investor-State Disputes (On Iki Levha 2021).
114 See United Nations General Assembly, Report of the United Nations Commission on International Trade Law,
Rep. UN. Doc., A/68/17, On its 46" Sess, 8-26 July (2013) para 116, available at: <http://unctad.org/meetings/
en/SessionalDocuments/a68d17_en.pdf> accessed 5 May 2023.

15 In its 2013 annual investment report, UNCTAD outlined a series of perceived shortcomings in the ICSID arbitral

process.
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90 Am. J. INT’L L. 416, 417.
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better balance at the prerogatives of the host country and the foreign investor.”''® In addi-
tion, more supplementary wording may be inserted in BITs, to include computer network
security, and cyber security protections in general. Ideally, both bottom-up (progressing
from small or subordinate units to larger or more important units, as an organisation or
process), e.g., BITs and top-down (situation in which decisions are made by few people in
authority rather by the people who are affected by the decisions), e.g., WTO mechanisms
have strengths and weaknesses, requiring a polycentric mechanism to promoting cyber secu-
rity protection and creating a regulation for cyber peace.

BITs may offer a successful path to increase international computer network protection
or a general cyber protection, and the extending international investment agreements (IIAs)
to a broader investment environment may need to persist to gather approval from major
countries internationally. Such an extension of custom BIT security is not in a dearth of
precedent since current negotiated IIAs made mention about trade law, including rights
to intellectual property, even non-economic matters like environmental protections, and
labour rights. The OECD in working paper in 2011 announced that more than one hund-
red protocols out of a specimen of about 1593 BITs that have been incorporated made
reference to climate issues.'” Such references effectively were scarce prior to the middle of
1990s, increased rapidly to being a portion of over eighty per cent of currently negotia-
ted treaties in 2008.'* Moreover, all preferential trade and investment agreements (PTTAs)
under the OECD example enshrined environmental wording. For example, Japan, has
constantly imputed anti-corruption principle in their recent BITs."* The US and Canada
have started to confront the issue of corporate social responsibility in many of their chapters
of PTIA investment.'” In line with recent BITs signed by Canada and United States, the
Benin-Canada BIT incorporated a provision “calling on the two States to promote their

18 Axel Berger, “Investment Rules in Chinese Preferential Trade and Investment Agreements: Is China Following the
Global Trend Towards Comprehensive Agreement?” (2013) 7 German Dev. Inst. 1. <http://www.die-gdi/uplots/
media/DP_7.2013.pdf> accessed 5 May 2023; Cai Congyan, “China-US BIT Negotiations and the Future of
Investment Treaty Regime: A Grand Bilateral Bargain with Multilateral Implications” (2009) 12 J. INT’L L. 457.

See e.g., Kathryn Gordon and Joachim Pohl, ‘Environment Concerns in International Investment Agreements: A
Survey’ 5 (2011) (OECD Working Papers on International Investment No. 2011/1) <https://www.oecd.org/daf/
inv/internationalinvestmentagreements/WP-2011_1.pdf> accessed 5 May 2023.
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investors to comply with international recognised standard of corporate responsibility.”'*
All of these examples help as a reminder that broader regulatory objectives, encompassing
cyber security, can be faced up to and deal with the rules of investment protections, espe-
cially under the obligation of the standard of FPS in BITs of international investment law.

6. FEW LEADING ARBITRAL DECISIONS THAT MAY BE
APPLIED TO DIGITAL ASSETS

A few arbitral rulings can be greatly vital in the application of FPS to cyber security,
especially digital assets, although the wording of any BIT cannot be a determinant factor in
comprehending the purview of applying the standard.'*

In ATM v Zaire,'” a claim started under the US-Zaire BIT for the assertion of Zaire’s
omission to shield a US corporation from sustaining harms to its investment as a consequ-
ence of operations of the Zairian military forces in the State. Zaire argued that it did not
breach the FPS obligations since AMT was not given a less favourably treatment than it
gave to other national investors, encompassing its own. The ICSID tribunal ruled that the
State of Zaire had contravened the FPS clause since it did not take any steps at all to gua-
rantee the security of AMT’s investment and the reality that the Zaire as well was unable
to safeguard the other investor was immaterial. What was of great significant to the arbitral
tribunal was that the damages AMT incurred were as a consequences of the activities of
the Zaire’s military operating personally and without in their collective authorised position
as Zairian forces, and for that reason, their activities failed to be classified under the battle
activities exception of this principle of FPS obligation, enshrined under the BIT. Like in this
case, FPS provisions under investment treaties could incorporate some in-built exceptions
in the favour of the host country, like warfare or an announcement of an urgency circums-
tances due to national security attacks. Lack of internet control by a State could emerge at a
time of severe computer network attacks against a State, which may possibly avert the host
country from fulfilling its FPS duties.

Another FPS case that may be applied to digital assets is AAPL v Sri Lanka,'*® where
the arbitral tribunal assessed the principle of FPS provision under a UK-Sri Lanka BIT,
and which concerned the damage sustained by the owner of shrimp farm at a time of
clash between Tamil Tiger rebels and the Sri Lanka military Task Force. It was decided by
the tribunal that the term full protection and security that was incorporated under a BIT
supposed not to suggest that the principle is by any means greater than the international
standard of minimum treatment necessitated under traditional international law. During
the period of civil unrest, there was an obligation on the host country’s side to accord proper
security to alien investors’ investments and that any omission to afford such security will

123 See Lorenzo Cotula, ‘Is the Tiding Turning For The Africa’s Investment Treaties?” (IEDD, 8 March 2013) <htep://
www.iied.org/tide-turning-for-africa-s-investment-treaties> accessed 5 May 2023.

124 See G. Cordero Moss, ‘Full Protection and Security’ in August Reinisch (ed), Standards of Investment Protection

(OUP 2008) 134-135.
5 AMT v Democratic Republic of Congo, ICSID Case No. ARB/93/1, Award, 21 February 1997 paras 6.05-6.06
126 Asian Agricultural Products v Republic of Sri Lanka (1990) ICSID case No. ARB/87/3. Final Award para. 77.
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attract the culpability of the country, specifically, to recompense the alien investor against
any harm that the investor might have incurred. This duty that exists autonomously of the
phrase FPS was breached by the Sri Lankan State. The standard of FPS clause in this matter
was neither helpful nor beneficial to the claimant, since it was incorporated with a broad
exception: there is no recompense that will be outstanding to be paid if the harm ensured
from reasonable battle operation engaged by the military forces of the host country, which
encompassed the activity that was undertaken by the forces against the insurgents. To avoid
such exception and exclusion of compensation for the obligation of an FPS clause in a BIT
such as the one in the AAPL case, such clauses should be carefully drafted by respective
States to a BIT so as to give contracting parties and their digital assets adequate protection

where an operation has resulted in digital investment damage from an attack.

In Noble Ventures v Romania,'” the ICSID tribunal took almost the same approach that

an FPS provision must not be perceived to be broader in ambit than the customary obliga-
tion to accord FPS to alien citizens found under traditional international law of foreigners.
It was also stipulated by the tribunal that, for FPS to be claimed there is the need to show
that the action that the host country has applied that attributed the harm was aimed parti-
cular against a specific investor because of its citizenship.'*® To bring this particular case in
the context of cyber security protection, therefore, if every investor is to sustain injury at the
time of a prevalent attack against a particular State itself, then the obligation of FPS may not
be an attractive option, because the attack affected other nationalities. To put it differently,
that would mean that any cyber-attack against a website and computer in the host State’s
territory would not be attributed to that host State so long as such an attack affected other
nationalities.

However, there could be a glimmer of hope for investors on FPS obligation in this regard
as it was in the Wena Hotel v Egypt case.'” The principle received some contemplation when
a claim was initiated by a British corporation against Egypt Republic for the State’s inability
to thwart an attack against Wena Hotels. Visitors that were at the hotel at the time of the
raid were forcefully ejected and properties were damaged because of civil disobedience. It
does not matter to the tribunal whether the host country did not really take part in that
attack against the hotel. However, it was still concluded by the tribunal that Egypt was
responsible for the violation of the obligation of FPS standard since Egypt knew about the
attack and yet it did nothing to avert it. In this regard therefore, where a host State is aware
of an imminent cyber-attack against investor’s digital assets, for example computers and

websites, and yet did nothing to prevent the attack from happening, such a State would be
held liable for such failure.

In Azurix v Argentina,'

there was a contravention of water and underground conduit
drainage compromise agreements that was permitted by the State of Argentina district that

benefitted a US firm. Nervousness erupted amid the populace when an eruption of an

127 Noble Ventures Inc. v Romania (2005) ICSID Case No. ARB, Award, 12 October 2005.

128 ibid at 111.

12 Wena Hotels v Egypr (2002) ICSID Case No. ARB/98/4, Award, 8 December 2002, 41 1.L.M. 896.
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algae ensued, resulting the public to cancel their contract agreements that was entered with
the water providing company. In finding a violation of the standard of FPS for Argentina’s
action in omission to finish labour on systems dangerous to algae eradication, also as wor-
sening the citizens’ reaction to the occurrences, the arbitral tribunal accounted that even
though some arbitral tribunals explicitly had restricted the standard of FPS to a minimum
degree of physical protection, it may well be expanded in the relevant BIT between US-Ar-
gentina. Above all, FPS concerned not merely physical security but as well incorporate an
additional obligation that the host States warranty the ‘stability of secure environment’,"!
notwithstanding that the exact characteristic of the particular BIT which gave rise to this
interpretation was not examined. It is worth noting that the claim of Azurix occurred prior
to the State of Argentina suffered economic emergency and thus had no bearing on any
urgency action exercised by the country in respect of that. The interpretation seems to mean
that if there is a cyber-attack that has affected the digital assets, and which led to investors’
contracts to be terminated based on the attack, for instance, where the investor failed to
complete its work based on the host State’s inaction to prevent the attack, the State would
be held liable for it. This is so, because the host State is obligated to provide foreign investors
‘stability for a secure investment environment both, politically, economically and socially

for its investment’.'??

Lastly, in Pantechniki v Albania,' where riots were initiated by Albanian nationals owing
to the breakdown of a State managed programme that destroyed the investor’s road work
scheme, demonstrates that there is a component of proportionality that is needed when
evaluating breaches of the principle of FPS. Proportionality is required since, contrary to
denials of justice that arise from a deliberate absence of due diligence in relation to admi-
nistration, an omission to provide FPS is possibly to emerge from:

An unforeseeable example of public disobedience that may have been easily contained by
a strong nation but which overcomes the restricted capability of a country that is deprived
and vulnerable. There is no concern of motivation and deterrent in respect to unpredictable
disintegration of civil unrest. It appears hard to state that a regime suffers international
obligation for omission to prepare for extraordinary disturbance of extraordinary scale in

extraordinary places.'**

It may be said that as a result of this decision a host country may have been issued with a
ticket not to shoulder international obligation for its omission to react to an intense occur-
rence, a cyber-attack that is wholly unprecedented in nature and scale since the connectivity
and control of internet services is not in the hands of the host State. Therefore, under the
standard of FPS the host country ought to apply due diligence measure required of a State
in the same circumstances, a characteristic that would be applicable when employing the
principle to less-developed countries below.

131 jbid para 408.
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7. HOST STATES’ DUTY TO PREVENT CYBER-ATTACKS
ON FOREIGN INVESTOR’S DIGITAL INVESTMENTS

Focusing more on computers and websites, there may be a suggestion that the host state
is obligated under full protection and security to avert attack imposed on digital invest-
ments or properties as the case may be, by rendering a secure online atmosphere, that is, one
that weakens the capability of computer network perpetrators to initiate attacks effectively
to investments. In a situation that the Server which provides an alien investor’s website is
situated inside the region and not outside the jurisdiction of the host State, it may be asser-
ted that the State that host the server would be responsible to ascertain that the websites
that are within its territory are protected from cyber-attacks. With this type of reasoning,
scholars have recommended that computer connections security must be comprehended as
a commodity of the public'®® which connotes that this is a useful and standard characteris-
tic of workable community. This important feature is particularly relevant for the fact that
host countries attempt to accord a stable, secure atmosphere to alien investors and their
investments as a way of increasing the States’ economic standing as stated by the tribunal
in Azurix v Argentina'® case. Viewing it in this sense, computer network protection can be
regarded as a method in which the strength of economic wealth mechanism of the country
is reached, encompassing that framework’s capability to entice foreign capitals flows into
the host State. A stable, secure and friendly investment atmosphere is provided to foreign
investors in a swap for the trade, industry, and the creation of wealth benefits that it attracts.

The maintenance of a reasonable degree of security against internet offences that would
appear under international legal document such as BITs could be argued to be a suggestive
of what an adequate protected digital atmosphere ought to be for the sole aim of creating
the standard of full protection and security, or minimum standard of treatment of internati-
onal law. That would be precisely what full protection and security would be taken to mean.

Aside from BITs, computer network security has also become a vital subject in regional
and global trade negotiations. The 2002 OECD Guidelines concerning the Security of
Information Systems and Networks proposed that countries must apply swift and successful
collaboration to thwart any computer network offensive attacks that emerge from internet
on-line atmosphere.'” The United Nations as well has promulgated propositions with the
intention of reducing terrorist operations incited via the internet, the type that may harm
the operation of computer systems.'*® The United State and European Union business dis-
cussions have been modelled at least in the beginning by worries over NSA reconnaissance

135 ]J. Trachtman, ‘Global Cyber terrorism, Jurisdiction and International Organisation’ in Mark E Grady and Fran-
cesco Paris (eds), The Law and Economics of Cybersecurity (Cambridge, 2006) 271.

136 Azurix Corp v Argentine Republic (n 131) para 408.

137" Organisation for Economic Co-operation and Development (OECD), 2002, Art. I11.3. <https://www.oecd.org/sti/
ieconomy/oecdguidelinesforthesecurityofinformationsystemsandnetworkstowardsacultureofsecurity.htm> accessed
20 June 2023.

138 UN General Assembly Resolution (1997) 51/210 (16 January 1997); UN Security Council Resolution 1373
(2001) S/RES/1373 (28 September 2001).
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activities, including intellectual property (IP) security;'” the recommended Trans-Pacific
Partnership (TPP) as well has general cyber security protection components;'* and the
WTO uses implementation framework that may be pertinent to computer network attacks
if national security perturbs could be defeated.'! All in all, those investment and commer-
cial schemes could give a support for the promotion of bilateral and territorial team-work
to strengthen internal internet protection generally and improve the security of computer
systems to be specific at a period of gradual development on national and multinational
advancement on cyber security strategy making.'** It is worthy of saying that applicability
of those schemes to cyber security has failed to be valued sufficiently high in written works
till today.'®® The international trade and investment community is still in a dearth of a con-
sistent international framework for the security of alien investments and computer network
protection, i.e. cyber security in general. Therefore, BITs may be influential in strengthe-
ning a legislation of this desperately required cyber peace relevant below the armed conflict
maximum level.'* Taking into consideration of these mechanisms, the indication will be
that in the acknowledgement of full protection and security duty in any BIT, those host
countries have assumed the commitment to offer internet or cyber protection to a level ack-
nowledged as required by the global community such as to avert harm against websites (a
set of related web pages located under a single domain name) and the computers machines
itself of alien investors which could emanate direct or indirect from consequences of a well
organised computer aggression or attack. Assumption of such obligation by a State would
fall below the standard of the traditional international law requirements since this would
necessitate that countries have participated in this conduct because of their perception of

139 See e.g. Doug Palmer, ‘US, EU start free-trade talks despite spying concerns’, Reuters (9 July 2013), <https://www.reu-
ters.com/article/us-usa-eu-trade/us-eu-start-free-trade-talks-despite-spying-concerns-idUSBRE96704F20130708>
accessed 20 June 2023; but see James Fontanella-Khan, “Brussels Opposes German Data Protection Push” FINV.
TIMES (5 November 2013).

140 See Kevin Collier, ‘Sen. Ron Wyden on the Problems with the Trans-Pacific Partnership’, DAILY DOT (19 Septem-
ber 2012) <http://www.dailydot.com/politics/ron-wyden-trans-pacific-partnership/> accessed 5 May 2023.
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ing Inst. 10-11 awailable at: <https://www.brookings.edu/wp-content/uploads/2016/06/BrookingsCybersecuri-
tyNEW.pdf> accessed 5 May 2023; Mark L. Mossman, ‘Essay, Enforcement of WTO Rulings: An Interest Group
Analysis’ (2013) 32 HOFSTRA L. REV. 1, 1-2; James A. Lewis, ‘Conflict and Negotiation in Cyberspace’ (2013)
CTR. STRATEGIC & INT’L STUD. 49-51 (discussing the applicability of the WTO dispute resolution processes
to help manage cyber espionage). This restriction in the World Trade Organisation composition emphasises the
necessity for bilateral and territorial methods to promoting cyber security.

12 See e.g., Scott J. Shackelford, ‘In Search of Cyber Peace: A Response to the Cyber security Act of 2012’, (2012)
64 STAN. L. REV. ONLINE 106 <http://www.standfordlawreview.org/online/cyber-peace> accessed 6 May 2023;
Tom Greaten, ‘Seeing the Internet as an “Information Weapon,” (NPR, 23 September 2010) <http://www.npr.
org/templates/story/story.php?storyld=130052701> accessed 6 May 2023 Emphasising the reality that UN-spon-
sored cyber reduction talks have been taking place from 1990s but have been futile since then.
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legal responsibility and that is not obvious from the mechanisms stated.

Nevertheless, it seems improbable that a duty may be imposed on a host country’s admi-
nistration for the protection of private investors’ websites against any designated cyber-at-
tacks. It is due to this fact that the provision of internet services is overseen by individual
corporations. It is not in the tradition of most regimes of controlling or keeping servers that
store websites. It is mostly the field of individual telecommunications firms, such as Inter-
net Service Providers (ISPs), especially in most developed countries where the governments
have privatised such companies to provide these services. Permits may be given by host
countries to ISPs who sell internet networks and those governments can render some level
of supervision, but this supervision does not expand to practical management or control of
the operation and protection of the internet network or personal web-pages that emerge on
it. With this explanation, it is very challenging to recommend significant and serious State
control or supervision of a website than it is likely to be in the issue of, for instance, a plant,
where the law enforcement agents like the police may generally have entrance and interfere
if there is a cyber-attack occurrence. Accordingly, there is virtually the certainty for an ina-
dequate measure of State supervision to ascribe any protection negligence or omission in
respect of particular website to the countries on the ground of full protection and security
obligation. Instead, individual groups like ISP suppliers could fit in as the major credible
players with regards to avoiding subsequent damage.'®® Ascribing liability to the country
could be more easily created in non-market system economies where the government does
keep first-hand control upon the internet.

It could be just to claim that an extensive degree of internet security problems, for ins-
tance the wholeness of a country’s internet infrastructure generally, and the steadiness of
transmission computer networks that trouble so many subscribers like those impacting on

146 a5 it is or used to

the provision of utilities, must remain under the control of the State
be in most developed and developing countries before the surge of corporation privatisa-
tion. Internet construction and planning is progressively an essential element of workable
society, and as such it must be regarded as under the domain of a State’s obligation to its
nationals, even where many crucial amenities like internet network, energy generation and
water supplies, are directly distributed by an individual corporation. Nevertheless, in some
developing countries energy and water supplies is still being control and supervised by the
government and is still left in the hands of the State for distribution. Disruptions of inter-
net infrastructure would place adverse effects to foreign investments upon which the full
protection and security is based, and would equally amount to a violation of full protection
and security standard. For this reason, culpability for property harmed, even if it comes as
an indirect result of the chaos affecting the wider system, could possibly be the liability of
the government. On this viewpoint, foreign corporations functioning inside the territory
of a host State could have asked for compensation from the authority of that country for
the breakdown in the network, especially if the internet disruption resulted from mistake

%5 See D. Littman and E Posner, ‘Holding Internet Service Providers Accountable’ in Mark E Grady and Francesco
Paris (eds), The Law and Economics of Cybersecurity (Cambridge University Press 2006).

146 See Trachtman (n 136) para 270.
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or negligence on the side of the State, particularly where there are no governmental agen-
cies that monitor the activities of the individual internet providers. This reasoning must be
mitigated with possible impromptu or urgency situation justification which the State could
claim, like the ones found in AMT case.'” FPS provisions in investment protocols may
incorporate some exceptions that could favour the host country, like warfare. Likewise, an
announcement of an urgency situation that threatens national security, which probably will
emerge at a time of a severe attack against a State’s network, could possibly preclude the host
country from its duty of an FPS standard. As the internet structure is in the hands of the
government, the graver the attack on the government computer system, the more the like-
lihood that the country is capable of claiming that the actions it took was taken as a result of
the emergency of the circumstances surrounding it. It must be said that, in a situation whe-
reby the host country played a direct part in financing or organising the computer network
attack on an alien investor’s website that has investment or business existence in its territory,
full protection and security obligation to prevent harm would clearly be breached.'*®

7.1. INVESTORS’ DUE DILIGENCE FOR THE PROTECTION OF
CYBER ATTACKS

With regards to any evaluation of the obligation to accord due diligence to a foreign
investor that a State owe under the standard of FPS provision, this must be weighed against
the adequate steps which the foreign investor ought to have anticipated to enforce to safe-
guard their own investments, extent as the foreign investor would be anticipated to secure
their business building with locks at night, especially in the location where the computer
system is kept. Or better still, to employ security guards to watch the premises to avoid any
unwanted intruders breaking in to their business premises. If the investor fails to abide by
the necessary basic standard of protection concerning its individual on-line presence can
very possibly reduce any host country of culpability and aggravate the investor’s loss on this
issue, or at minimum, minimise the amount of payment granted by an arbitral tribunal if
the tribunal ruled in the claimant’s favour. Like Trachtman asserted, corporations must be
accountable for the rudimentary protection about their own gadgets, like firewalls prote-
ction against e-mail spam, including preserving their anti-virus computer software, since
they are capable of preventing such damages at minimal cost.'* However, the above rudi-
mentary level of security cannot be achieved in most developing States, for instance in some
States where law and order are in disarray, where legislation, the law enforcement agencies
and judiciary care relatively little about their own inhabitants.

7.2. COMPENSATION FOR CYBER ATTACKS

If peradventure a contravention of an FPS provision is found in respect of a computer
network attack against investors’ digital asset, arbitral adjudication undoubtedly would be
left with a challenging task of evaluating a suitable amount of payment due for such inves-
tor. Assessing compensation for damage for contravention of investment agreement stan-

Y AMT v Democratic Republic of Congo (n 126).
148 See Shackelford (n 10) 235.
19 See Trachtman (n 136) para 270.
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dards of security can be famously a complex matter under international law." The “Hull
Principle” necessitates “immediate, sufficient and successful” payment.”' In reality, when
one contemplates about cyber-attack damage, the concern becomes what will the full com-
pensation be? This question is an especially hard one to provide an answer to taking into
consideration of the protracted effect on the company’s reputation, together with business
disruption and interference, it might be hard to ascertain and quantify. Arbitral tribunal
seems to be having problems with this notion in the area of FET. The case of Chorzow Fac-
tory assists to lay down the criterion: “Compensation must, to the extent that is possible,
remove all the results of unlawful conduct and re-create the circumstances which may, in
all possibility, have occurred if that action had not been perpetrated.”’* In reference to
cyber-attack, especially on computers or websites, there seldom is the likelihood to place the
foreign investor back in the level that he would have been had the conduct not been per-
petrated, given that computers or websites are frequently at the central of the business. The
expectation is that injuries for the omission to apply preventable computer network attack
on investor’s investment would possibly comprise some mixture of the loss of investment
or financial lost at the time that the web-page or the computer system itself broke down in
case of physical damage, the repairing expenses or the replacement cost of related harmed
physical property, like the equipment including the computer hardware. The level of the
harm available could depend on the measure Remoteness that involved with the loss and the
related foreseeability of damage as a result of the government’s or State’s negligence to avert
the action. On this note, contracting parties to a treaty must consent on the current fair and
equitable compensation mechanism for cyber security protections, and may as well need to
come to an agreement on a technique or principle to accord for adequate recompense when
cyber-attack occurs.

7.3. AVAILABILITY OF FUNCTIONAL LEGAL SYSTEM TO
CONTROL CYBER THREATS

The use of the duty of FPS standard to cyber-attacks would undoubtedly need the offe-
ring of a workable legal mechanism that can control and implement legislations against the
execution or perpetration of damage on computers equipment and some other different
digital properties belonging to alien investors. First off, the wholeness of the country’s legal
framework in regards to the identification and bringing proceedings against cyber perpetra-
tors may be seen as a collection of processes characteristic by the host country atmosphere
and accordingly would be more properly grouped under the standard of FET. However,
seeking the investigation under the standard of FPS, while the prompt instituting of a legal
proceeding against the offenders based on actual results rather than predictions could pro-

150 See further I. Marble, The Calculation of Compensation and Damages in International Investment Law (OUP 2009).

151 See Ronald Charles Wolf, Trade, Aid, and Arbitrate: The Globalisation of Western Law (Ashgate 2004) 26 (citing
Cordell Hull, the United States’ Secretary of State (quoting 3 Green Haywood Hachworth, ‘Digest of International
Law’ 658-59 (1942) (and following text); UNCTAD, ‘Taking of Property’ (2002) 13-14 available at: <http://unc-
tad.org/en/Docs/psiteiitd15.en.pdf> accessed 5 May 2023 See World Bank Guidelines on the Treatment of Foreign
Direct Investment s. IV (1999) available at: < htep://italaw.com/documents/WorldBank.pdf>
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vide an effective legal reaction to the cyber offences to placate affected investors and may
prevent subsequent computer network attacks, and decrease the possibility that such offen-
ces will reoccur.’ The offenders who committed the cyber crimes could not probably have
done so if they fright that they would be caught by the law and be punished accordingly for
committing such a crime. Where a State did not succeed in preventing cyber-attack, it must
at least apprehend and punish those that perpetrated the act.'>* This will serve as a deterrent
to other future criminals to refrain from such act.

Yet, legislations that associate with the ultimate importance of digital assets or cyber
investments might not be uniform in international investment law, but they are familiar
under international law and therefore may fall under an appropriate degree of protection
offered by the FPS standard. For instance, the World Trade Organisation in 1994 extended
the area of business confidential (trade secrets) that can be covered for protection from busi-
ness in commodities and business in other services to a description of rights of intellectual
property also.”” Recognised as TRIPS, the multilateral treaty, under its Article 39, makes
mention of trade secret as the security against any unjust competition under the Conven-
tion of Paris.””® Some Parties members to the World Trade Organisation are bound under
the trade confidential measures obligated by TRIPS, for instance, China, unlike many Sta-
tes, where there are frequently no laws that are particularly focused on the security of trade
confidential.””” Additionally, the WTO Trade Related Measures of Intellectual Property
Agreement orders for a minimum degree of security for the rights of intellectual property
to be accorded to the WTO party States’ local legal mechanisms, that may help where trade
useful digital properties, like client record data are duplicated and in other respect stolen
at the time of a computer network attack. Article 5 of the Council of Europe Convention
on Cybercrime necessitates that members must legally take lawful steps to create as an
unlawful crime the hampering of computer system operation by deliberately inserting and
loading, transferring, destroying, removing, degenerating, changing or concealing of com-

15 See W. McGauran, Intended Consequences: Regulating Cyber Attacks’ (2009) 12 Tulane Journal of Technical and
Intellectual Property 259.
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puter information."® Various other domestic legitimate frameworks as well keep regulations
which were promulgated to bring legal proceedings against cyber-attack offenders for offen-
ces against computer equipment, like attacks on business websites. For example, ‘Canada’s
Criminal Code establishes an unlawful crime for damaging, changing or intruding with the
utilisation of information’." Section 16 (3) of the Nigerian Cybercrimes (Prohibition, Pre-
vention, Etc.), Act 2015, ‘necessitates as an unlawful crime the hampering of the operation
of a computer sets by inserting or loading,, transferring, destroying, removing, degenera-
ting, changing or concealing computer information or any kind of intrusion with the com-
puter equipment’.'®® These aforementioned legislations are proof of country approach that
1l and as a
result should provide a comprehension surrounding the level of due diligence measures of
legitimate security against computer network attacks that could be linked with the standard
of FPS guarantee.

support protection against attacks to computer connected businesses and assets,

It would be challenging to assert if the host country was responsible to initiate legal
proceedings against cyber perpetrators that had staged a cyber-attack away from the countr-
y’s territory since the country is not supposed to have the legal right to rule on the case,
except the offenders are citizens that come from the host country.'®> The Council of Europe
Convention that deals with computer network offences only stipulates that ‘jurisdiction
can only be shown where the crime takes place, amongst other things, in the region of a

country’'®

providing no direction on how it will be interpreted. Traditionally, the prin-
ciple of FPS is involved in a situation where harm is sustained inside the borders of a host
country, a circumstance that has been mentioned earlier and would possibly be fulfilled
when the server of the website or the computer device itself was situated inside its terri-
tory. However, it is never obvious that international tradition concerning computer offence
implementation is conclusive enough to the extent that it might form a standard. Various

scholars have condemned the dearth of international legislations for offences committed on
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at 224.
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the sphere of internet,'* like those that can possibly harm the worth of a corporation’s trade
investments. It is particularly the situation in less-developed countries, where these kinds of
commercially protective legislations do not exist, or are not implemented at all if such laws
do exist, that will thus necessitate a contextual amendment of the standard of FPS. This
will only happen if wording, to prevent cyber harms that will impact on foreign investors’
investments, are inputted in Full protection and security clauses in BITs just as the United
States and China BITs have proposed in their future BIT.

8. LESS DEVELOPED STATES AND THE FULL

PROTECTION AND SECURITY STANDARD

It is well known that half of the overall global FDI presently goes to the less-developed
world,'> where the judicial and governmental situations are frequently and obviously more
unstable compared to the countries from where the capital emanates from. Many scholars
caveat that it is not all State governments that are able to provide for the capital that is requ-
ired to manage operational computer connections, let alone avert harmful activities against
them.'*® Additional to substandard degrees of internet connection system,'”” and related
absence of technological understanding or technical know-how to avert cyber-attack, only
a small number of less-developed countries have promulgated regulations to confront these
pressing problems and have as a result been unable to bring legal proceedings against the
offenders.'*®

implementations of such regulation are far from the reality. Damaging cyber-attacks can

Even in few underdeveloped States where such legislations have been enacted,

be more widespread in countries in which there is the existence of a general deficiency of
trustworthiness in the administration and where a few number of individuals with restricted
wealth can be emancipated by the use of anonymity and damaging capability of destroying
the internet.'® These States frequently have creaking infrastructure or are incapacitated to
react to the protection of internet attacks matters when it arises. Those circumstances out-
line a handful number of those States that are capital-importing countries of the less-deve-
loped world that have finalised BITs just for the single intention of quelling the anger and
winning over foreign investors. The action of taking up protective steps that are reasonable
to avert cyber-attack on computer machines in these States is described as occurring at
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irregular intervals and only in a few places, with innumerable less-developed States having
shortcomings in the maintenance of adequate preventive actions.'”

There is no way a foreign investor ought to anticipate the same degree of internet pro-
tection from all countries where it invests, because protection against cyber offences can be
exorbitant and definitely would necessitate a great degree of technological or occupational
professionalism encompassing human capital wealth which most developing States are lac-
king at the moment."" This is the expression of Jan Paulsson obiter dicta in Pantechniki
case: ‘an unforeseeable exemplification of public disobedience that surpasses the restricted capa-
bility of a country that is in abject poverty and is susceptible.””* This maxim could arguably be
far from universal especially in some of the more wealthy developing countries whose tech-
nical proficiency has been crippled due to endemic corruption and not because of poverty.
Having said that, it is prudent to accept the ruling in this case that an extremely poor host
country must not shoulder international obligation where it failed to act to threats of a
cyber-attack which is beyond its control and is extraordinary in kind and magnitude. The-
refore, under FPS a host country ought to take a reasonable measure of care of a State in a
very much alike situation, a characteristic that is suitable at employing the FPS standard to
the less-developed countries.

As for the expression of ‘due diligence’ in the standard of FPS as it is given by APPL v
Sri Lanka, it as well implies that foreign investors ought to have a less anticipation in less
developed countries. The duty of ‘due diligence signifies necessary steps of deterrence that a
good-ruling and organised State might be anticipated to apply under the same situations.””?
Whereas a proper standard of governance can be anticipated, this ought to be weighed
against the situation by which the occurrences have happened. Sornarajah stated that, “%his
should comprise the strength of the contention and wealth which possibly could be redirected for
the aim of security”.'’* Additional to the intensity, likely referring in this context, to the seve-
ral of persons injured, this balancing must encompass the kind of the adverse effects. David
Collins stated that ‘countries which have a substandard internet connection will unavoidably
get a poorer quality capacity to confront greatly technological disruptions like that of computer
network attacks.”™” This statement is correct, because the developing States’ lack of techno-
logical know-how will serve as an impediment in addressing such a problem. He further
stated that, ‘this is because the wealth to confront the extent of such computer network contention

170 Centre for Strategic and International Studies (CSIS) and McAfee Inc. Australia, China, the UK, and the US have
the excellent history of keeping protection of computer networks. See S. Baker, S. Waterman and G. Ivanov, ‘In
the Crossfire: Critical Infrastructure in the Age of Cyber War’ < https://www.govexec.com/pdfs/012810j1.pdf >
accessed 13 July 2023.

7L ibid.

172 ibid 77

173 See Salacuse (n 1) para 132. This phrase is itself a quote from AV Freeman, Responsibility of States for Unlawful
Acts of their Armed Forces’ (1956) 88 Recueil des Courts 261.

174 ibid 135.

175 David Collins, “Applying the Full Protection and Security Standard of International investment Law to Digital

Assets” (2011) 12 Journal of World Investment and Trade 225, 242.
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in those countries is minimal”."’® The second viewpoint seems not to be completely correct
because some of these developing States as stated before have enough resources to address
such problems but failed to do so because of the corruption that has eaten deep into the
fabric of those nations. For instance, a country such as Nigeria with plentiful resources can-
not be said to lack the financial resources needed to confront the volume of cyber threats
in its territory. It would fail to do so because of the unquenchable thirst for siphoning the
country’s wealth to private overseas bank accounts by its government officials. This factor
has led to misappropriation of funds and misplacement of its priorities.

This adaptability including the danger it poses to foreign investors indicates the proce-
dural benefit provided by less developed countries. A lack of enabling environment, such
as creaking and frail infrastructures with feeble governance could be possibly the exact rati-
onale behind why a foreign country can provide cheap manufacturing prices that are sig-
nificantly tempting to alien investors. Developing States may offer lesser production rates
to foreign investors which may be counterbalanced or be balanced in excessive charges for
PRI — (Political Risk Insurance). Nevertheless, the World Bank’s Multilateral Investment
Guarantee Agency’s Guidelines (MIGA) have not made reference of host country internet
connection or interconnection, neither did it make mention of any legislations of cyber-at-
tacks in existence as at the time it was creating the levels of the indemnity charges for PRI
candidates,'”” connoting that the peril of cyber threats against foreign investors has still not
entered into the procedural argumentation of development organisations. It ought to be
made reference of that a few less developed countries, such as India and Peru for example,
have indicated a significant preparedness to fight computer attack offences than many other
developing countries'”® and the enhancements in that respect are not merely a concern of
technical prowess, but it as well comprises community and societal aspects, encompassing
the necessity of higher internet connection and the inclusion of domestic satisfaction.'”

9. BILATERAL INVESTMENT TREATIES AND
POLYCENTRIC REGIME MECHANISM

A new ideological mechanism is needed to examine the part that an international fra-
mework of bilateral investment treaties plays in enhancing cyber protection. One such pos-
sibility is polycentric regulation, which is a method that visualises “a communal of wholly
and partly and ungraded systems” that differ in scale and motive.'® Academics from a

176 ibid.

177 MIGA gives PRI to qualified alien investors who are investing in less developed countries. It is notable that although

MIGA does issue warranty against conflict and public unrest, it only protect losses sustained from tangible proper-
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178 T. Tripathy, ‘India Restricts Telecom Suppliers, carriers’ The National Post (Canada) (29 July 2010); Shalhoub and
Al Qasimi, in Cyber Law and Security in Developing and Emerging Economies, (Edward Elgar 2010), 227.
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different branch of knowledge have devised the idea of polycentric regime, which could
be contemplated as a regulatory regime, something that is regarded and called “regime
complex”,'®! i.e., “identified by various ruling powers at diverge degrees instead of a monocent-
ric component,” as stated by Professor Elinor Ostrom.'®* As time goes by, this multistage,
multifaceted, “multifunction, and multi-industrial”'® framework indicates the advantages
of self-organisation, networking governances “at multiple levels”'** and the extent to which
citizens and individual management can sometimes exist together with collective gover-
nance. Rather than top down - (a system of regulation or supervision that actions and
policies are initiated at the highest level) State-imposed laws, analysts discovered that small
sets of people across an arrangement of subjects do actually collaborate and can create the
correct motivation and atmosphere for the best and most favourable communal work."®> An
obstinate, comprehensive government then can truly suppress transformation by changing
small-scale endeavours.'® This is partly why Professor Ostrom has argued that polycentric
regulation is ‘the foremost method to confront across-border issues ... for the reason that the perp-
lexity of these difficulties contributes to itself better to various little, specific issue units working
independently partly of a system that is confronting communal action issues. It is a use of the

adage, ‘think internationally, but act domestically.”™®

Nonetheless, polycentric systems are far from flawless. They are, for instance, likely to
be influenced or harmed by organisational breakdowns and deadlock, that developed from
partly or wholly coinciding of control which, as stated by Professors Robert Keohane and
David Victor, must nevertheless still meet the principle of consistency, successfulness and

181 See e.g., Daniel H. Cole, “From Global to Polycentric Climate Governance” (2011) 2 CLIMATE L. 395, 412
(debating system composite from the viewpoint of environmental Change). For more argument on employing
polycentric governance to present-day cyber protection and computer connection governance difficulties, see Scott
J. Shackelford, “Towards Cyber Peace: Managing Cyber Attacks through Polycentric Governance” (2013) 63 AM.
U.L. REV. 1273 (employing polycentric control to the cyber protection surroundings), and Scot J. Shackelford,
Managing Cyber Attacks in International Law, Business and Relations: In Search of Cyber Peace, (Cambridge Univer-
sity Press 2014).
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(2010) 20 GLOBAL ENVIL. CHANGE 550, 552.
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maintainability.'® In other words, for the fact that no particular corpus or corpuses is in
charge of this system, hesitation and procrastination may be the order of the day,'®* which
is in the area of cyber security can have notable and consequential adverse network results.
There are as well ethical and diplomatic difficulties to consider. First, polycentric regime
may ensue in what Professor Garrett Hardin named “lifeboat ethics” which supports the
theory that in circumstances where it is hard and unfeasible to conserve access to the com-
moners, the poor are frequently abandoned.”” In the context of cyber-attacks, this may take
the shape of developing State corporations being powerless to safeguard their websites or
investments because of a dearth of beneficial BITs absent of a multilateral investment mec-
hanism, as well as some cyber super-power nations being reluctant to broker a deal on cyber
security matters in a small assembly due to their present unequal advantages, like the United
States and China. That is the reason it is crucial to combine multilateral advancement with
bottom-up - (proceeding from the bottom or beginning of a hierarchy or process upwards;
non-hierarchical) schemes to successfully control international collective-action difficulties
such as cyber threats.

Yet, many of the BITs signed around the world contain a changeable system of investor
security which is in some manner could be regarded as comparable to, or even illustrative
of, polycentric regime, particularly when combined with local, territorial, and multilateral
laws. Instead of a reincarnation of the Hull Rule or creation of a new multilateral treaty on
investor security that may congest the original and new bottom-up most excellent practices,
bilateral investment treaties may well offer a helpful channel for promoting cyber protec-
tion that protects websites and computers by assisting to discovering and applying domestic
most excellent methods resulting to useful network effects' like beefing up cyber-attack
protection. As time goes by, this kind of polycentric process may even accelerate to the birth
of a brand new traditional international law that offers foreign investors rights that contains
resilient cyber security and protection if it is continuously practiced and adopted.

10. CYBER SECURITY AND TRADITIONAL
INTERNATIONAL LAW OF INVESTMENT
DISAGREEMENT

BITs depict a reliable commitment due to the scope of actual result costs that they pro-
duce, encompassing political, independent, adjudication, and reputational harms associated
in their performance and breach. Has the accumulative effect of many thousands of BITs
now established a brand-new rule of traditional international law to replace the disused

188 See Robert O. Keohane and David G. Victor, “The Regime Complex for Climate Change” (2011) 9(1) Perspective
on Politics 19.

18 See Elinor Ostrom (n 182) 554-55 (reassessing few of the purposes to depending on polycentric rule to tackle

international environmental change, encompassing “leakage, unstable strategies, improper certification, gaming the
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90 See Garrett Hardin, ‘Lifeboat Ethics: The Case Against Helping the Poor’ (1974) PSYCHOL, TODAY, SEPT. at
38.

1 ¢f Neal K. Kayal, “The Dark Side of Private Ordering: The Network/Community Harm of Crime’ in Mark F. Grady
and Francesco Paris (eds), The Law and Economics of Cybersecurity (Cambridge University Press 2006) 193, 193-94.
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Hull Rule? Taking into account the enormous number of BITs now in operation in the
world, one would ask, how connected and general is BIT membership? Do investors at the
present days fail to appreciate the value of these principles of BITs to such an extent too, as
they failed to appreciate during the time of Hull Rule?

Few have claimed that this link has accelerated to the development of a traditional inter-
national law in investment. For instance, Professor Bernard Kishoiyan, has argued that
‘every bilateral investment treaty is nothing less but a lex specialis” - (law governing a specific
subject matter) ‘among parties fashioned to establish a reciprocal system of investment security. ™
On the other hand, in the viewpoint held by Professor Asoka Gunawardana, he states that,
‘despite the fact that the clauses of bilateral investment promotion and security treaties might not
have reached the position of traditional international law, undoubtedly they have a role to play
in this aspect.”™ This leads to the posing of a question drawn from a ruling in one particular
ICJ decision. Can there be any sense at present of legitimate duty, and practice, suggestive
of such a duty? In answering this question, the IC]J stated in North Sea Case, as follows:

“Not only should the conducts concerned constitute a settled custom, but they should as well be the type,
or be commissioned in the type of manner, as to be evidence of a conviction that this practice is provided
mandatorily through the existence by a particular principle of law necessitating it... The countries affect-

ed should accordingly perceive that they really are complying with what constitutes to a legal duty.”"**

The regularity or even customary nature of the conducts is not by itself sufficient.'”

As this has been indicated previously, the content of Bilateral Investment Treaties can dif-
fer broadly, particularly in respect to the insertion of cyber security protection, making it
improbable that there is yet enough State custom to point to a developing traditional inter-
national concept of cyber security protection. However, the signed BITs that are already in
existence may be a starting point to start making a law regarding cyber-attacks and cyber
security protection generally, for example, the proposed BIT between the United States and
China should endeavour to incorporate it.

11. ADVANTAGES AND DISADVANTAGES OF EMPLOYING
INTERNATIONAL INVESTMENT LAW TO MAKING LAW
OF CYBER SECURITY PROTECTION

The need to promote cyber security to the global community can never be downplayed
or underrated. Actually, in 2013, associates of the Wassenaar Arrangement - a union of
forty one Western countries (encompassing the US) that was formed to limit the escalation

92 Bernard Kishoiyian, “The Utility of Bilateral Investment Treaties in the Formulation of Customary International
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provisions express traditional law. 10 continue with such an assertion of practice one ought to demonstrate that aside from
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of possibly perilous goods and technology - recommended “z treaty that was supposed to
put delicate cyber security scientific knowledge on equal footing with regular weaponry. ™ The
requirement for cross-border extraterritorial collaboration in enhancing cyber security turns
even more importance considering the international amalgamation of economic projects
joined with the swift development of scientific transformation. In a nutshell, the function
of data management appears growingly bigger in the commercial growth of respective Sta-
tes. “If it may be stated that during the 19th century the general nationwide power of a State
depended on the gold it reserves, it means during the 21st century the general nationwide power
of a State depends on the scale by which intellectual property prerogatives”™cum general cyber
security- ‘vights are benefitted by its populace and its companies.™

Investment law creates an important basis for the necessitated legislation of cyber peace
appropriate beneath the limit, which is the armed threat margin. Whilst a lot of work
seems to have been carried out to explain the meaning of international law operating in the
department of armed conflict law, relatively scanty work has been carried out to influence or
pressurise international law into supervising the increasing regularity of global cyber-attacks,
encompassing websites and computers. This is a shocking exclusion or unfilled gap consi-
dering the proliferation of helpful comparable schemes which may be applied to promote
cyber protection. Bilateral investment treaties and international law indicates a possible
untapped means to start the exercise of building a regulation of cyber security in generality.

Generally, “Bilateral investment treaty-making pursuit skyrocketed within 1990s””® and
“reached the lowest bottom in 2012.”" In spite of the dwindling number of fresh BITs,
the amount of investor cum State arbitrary litigation has risen. For example, in 2012, fifty
eight of these types of claims were lodged representing “the biggest digit of familiar ... app-
lication ever lodged in a single year and reaffirming alien investors’ heightened tendency

19 Sam Jones, ‘Cyber security Exports to Face Same Controls as Weapon Sale’ FIN. TIMES. (5 December. 2013), at 1
(“Cyber protection software and hardware can be one of the most rapidly growing fields of the protection industry however
the transactional disposal and employment of various individually-developed scientific knowledge has till roday merely
been supervised on an ad hoc position by respective States.”).

7 Shan Hailing (n 157) 13. After three former employees of a U.S. corporation, Eli Lily, were charged on a federal
inducement of dispatching trade confidential owned by the medicinal drug corporation to a rival Chinese firm,
the United States lawyer dealing with the lawsuit “assert the stealing as an offence against the country.” The Her-
ald-Times ‘Indictment: Ex-Lily Workers Sold Company Secrete to China’, Bloomington Herald-Times (10 October
2013), <hteps://www.heraldtimesonline.com/story/news/2013/10/10/indictment-ex-lilly-workers-sold-company-
secrets-to-china/47390995/> accessed 20 July 2023.

198 See UNCTAD, World Investment Report 2013: Global Value Chains: Investment and Trade for Development 108
(2013), available at: < http://unctad.org/en/publicationsLibrary/wir2013_en.pdf> accessed 20 July 2023.

199 See Reuters, US Charges Chinese Wind Company with Stealing Trade Secrets’, (CNBC, 27 June 2012), < htep://
www.cnbc.com/id/100851053> accessed 20 July 2023 (Just 20 bilateral investment treaties were finalised in 2012,
that was the least figure within the last quarter century).
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to use investor-State adjudication™® The growing number of arbitrary petitions shows the
significance of an incessant use of BITs as a component of the polycentric legal method to
enhance cyber security and encourage investor-State adjudication as a medium to resolving
disagreement and delivering

12. CONCLUSION

This article has analysed the development of BITs which has emerged out of the need
to accord multilateral investment protection to cyber security in general and digital assets
in particular. It seems that interpreting a responsibility on the host countries side to afford
cyber protection to foreign investors in respect of digital assets, especially website and com-
puter systems, by applying the standard of FPS standard into a bilateral investment treaty
will be hard to achieve considering the explained factors above. Whilst the State may have
some obligations to control the stability of fundamental cyber security mechanisms within
its territory, it is arguable that this could be expanded to protection for specific servers and
websites that are being monitored by private or individual service providers (non-gover-
nmental) or which is being controlled by investors, and sudden crisis peculiarities could
invalidate State culpability for such big magnitude cyber-attacks. A nation’s duty to initiate
proceedings against cyber offenders can arguably be said to be more probable, nevertheless
legislation of this kind is not common, and even non-uniform, and as a result it is going
to be extremely hard to match this duty in the environmental sphere of the principle of
FPS that has appeared under international law with remedial recompense, that kind of an
omission is likely to be challenging. Even in a situation where the FPS principle would be
used to accord digital investment security upon cyber-threats, modern day tribunal rulings
have suggested that the obligations of FPS is associated with the scale of advancement or
development existing in the host country, and also the type of attacks that happens. Since it
is only a small number of less developed countries that have an improved standard of global
computer network connection systems, it is unlikely that foreign investors would anticipate
an intensive degree of cyber protection in these countries.

Explicitly, FPS provision ambit will base its exact phraseology on the BIT legal document
where it emerges. A particular reference to computer and websites networks in the defini-
tion of covered investment in a BIT where the provision relates to it, or reference to cyber
security in general would help an arbitral tribunal in upholding whether the host nation had
contravened its FPS responsibilities in a situation where digital assets have been stolen or
harmed because of an organised cyber operation. Again, it would be sensible for domestic
countries of where the foreign investors hail to impute a clear mention to protection against
cybercrime or threats on data networks in their BITs. Considering the growing threat of
cyber based attacks on computers and websites against companies and governments, ter-

20 See Andrew T. Guzman, “Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral Invest-
ment Treaties’ (1998) 38 VA. J. INTL L. 639, 649-50, (“By the last quarter of 2012, entire figure of renowned cases
(finalised, awaiting or withdrawn) amount to 514, including the entire number of States which have answered to a
single or more than one Investment-State Dispute Settlement (ISDS) allegations skyrocketed to 95. The huge bulk
of cases persisted to accumulate within the ICSID Protocol including the ICSID Additional Facility Rules (314
claims) and within UNCITRAL Rules (131).
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minology of this kind is reasonable and should appear more conspicuously in future BITs,
especially in the proposed US-China BIT if it is to succeed. It should also be included in
BITs with developing States, if not foreign investors would be left with no judicial remedy
and host States attracting investors will bear the large brunt of the risk. Essentially, proving
States’ accountability in this way must be seen in the guise of optimism in the technological
development of less developed countries which presently experience a low intensity of glo-
bal computer network connection systems and an equally low scale of internet protection
and cyber protection in general. There is also some discussion concerning whether BITs
protection has attained the level of customary international law. Notwithstanding though,
the confluence of these two forces indicate the necessity to attain a new agreement on inves-
tor cyber security protection from the bottom-up, which may be comprehended within a
polycentric mechanism. To achieve this there is the need to move towards a greater transpa-
rency of interpretation that spotlights the possibility of using BITs to protect all bytes and
cyber security in general, most especially digital assets in the form of computer systems and
websites.

Ideally, the article has found that there is every need to advance the concept of FPS to
cover the epidemic of cyber-attacks that besiege investments nowadays due to the threats
imposed by advancing technology. The interpretation of FPS standard needs to be amen-
ded in order to face up with the challenges that go with the existence of attacks that foreign
investors have to confront with in the twenty-first century, especially the unity of digital
businesses like computer systems including websites against threats imposed upon the inter-
net connections, also otherwise known as cyber security. Since a digital asset is classified as
an investment therefore it should be covered under the protective umbrella of FPS. Again,
as it has been depicted by case law, that customary international law is not stagnant in time
and minimum international law does develop. For this reason, it is imperative to apply the
standard of FPS to provide protection to investment that goes beyond physical protection
to providing protection to digital security and cyber threats in generality.

As the study has often stated, the extent of digital offence is great and has been statistically
put at the approximate loss of a trillion US dollars. However, having surveyed the threat
of cyber security, and especially on how digital assets is managed and controlled generally,
imposing FPS obligation on host country for the security of foreign investors’ cyber prote-
ction, especially in the field of digital asset protection, will be very hard to achieve. This is
so because, although government may have some part to play in maintaining the solidarity
of hidden internet infrastructure within its domain, it is not feasible that this could be
broadened to protection for a particular server or to a website as these are left in the hands
of private service providers and governments do not have power or control over its mana-
gement. Unless the infrastructure like internet servers is left in the hands of the states for
them to have control over their management. Even at that, an emergency exception could
exonerate country liability for any big scale attack on foreign investors™ digital investments.
Also, a host country’s duty to initiate proceedings against cyber perpetrators will be very
little because the legislation in this environment is universally scarce in international law
and as a result it will be hard to attach this duty within the purview nature of FPS principle,
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unless the obligation is inserted in FPS standard in BITs.

This article has laid down some ground rules on how to tackle cyber criminality on digi-
tal investment and cyber security in general. One of the ways to provide security to digital
assets under the clause of FPS in BITs is the expansion of the application of mandatory
permits that necessitates stronger regulation to tarpaulin cyber threats. The criminalisation
of this type of conduct and the heightening of lawsuits against persons are all important
apparatus against computer attacks by private persons or business opponents that engage
themselves in cyber threats. However, this method will suffer a hiccup when the perpetrator
is the country itself. For this reason, the solution to solving this problem will be to engage in
a commercial and economic integration which is at the heart of cyber protection and BITs
in the relevant of FPS which will channel and galvanise such a concept. The employment of
BITs in this manner enables claims of cyber-attacks not only be initiated by foreign investors
but also can be settled in international arbitration bodies. The employment of adjudication
offers advantages, like the use of an impartial setting for rulings of cases, well-established
rules of arbitration and implementation of awards, and access to and application of well-c-
reated investor-dispute focused arbitration organisations. Additionally, initiating the claim
at ICSID under a BIT agreement permits a foreign investor to start an arbitral claim upon
the host country within investor-State adjudication without the need to appeal to its State
government to start dispute settlement proceedings. Moreover, a more addictive phrase
could be inserted in the standard of FPS obligation under BITs, to cover computer attacks
security protections necessitating a polycentric principle to enhancing cyber protection and
building a legislation of international cyber protection.
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DOGU AKDENIZ DENIZ YETKI ALANLARI UYUSMAZLIGININ
HUKUKI BOYUTU VE TURKIYE

THE LEGAL DIMENSION OF EASTERN MEDITERRANEAN MARITIME
ZONE DISPUTE AND TURKEY

Muhammed Bardakci

Arastirma Gérevlisi, Bogazici Universitesi Hukuk Fakiiltesi, Milletlerarast Hukuk Anabilim Dali

OZET

Dogu Akdeniz havzasi {ig tarafi karalarla gevrili bir havza olarak tarih boyunca jeopolitik 6nemini
mubhafaza etmistir. Dogu AkdeniZ'in stratejik konumu ve 6neminin ise son donemlerde 6n plana
ctkugr goriilmekeedir. Stiphesiz bu gelismelerin arka planinda havzada potansiyeli oldugu tahmin
edilen yeralti kaynaklar1 bulunmaktadir. Bu dogal kaynaklarin bélgesel aktorler arasinda paylagimi
ise ihtilaf konusu olugturmaktadir. Meselenin 6ziinde ise aslinda bir uluslararasi deniz hukuku
sorununun mevcut oldugunu anlamak miimkiindiir. Devletlerin egemenliklerinin denizel bir
uzanusini teskil eden kita sahanligi ve miinhasir ekonomik bélge kavramlari, bélge devletlerinin
de yeralt kaynaklarina dair ¢ikarlarini muhafaza etmek amaciyla farklt yorumlarina tabi tuttugu
uluslararast hukuk kavramlari olarak ortaya ¢tkmaktadir. Hal boyleyken Tiirkiye'nin de meselenin
merkezinde olan ¢ikarlari icin sahadaki faaliyetlerinin yaninda uluslararast hukuka uygun ¢6ziimii
saglayacak organlari devreye sokmasi biiyiik 6nem arz etmektedir. Zira Kibris meselesinin de denizel
uzantsint teskil eden deniz yetki alanlari uyusmazliginin uluslararast hukuka miiracaat edilmeden kisa
vadede ¢oziilmesi miimkiin goriinmemektedir. Dolayisiyla ¢6ziimsiizliik hali, sorunu her gegen giin
daha da derinlestirmekte ve enerji kaynaklarindan bélgesel aktérlerin hakga faydalanmasinin 6niinde
ciddi bir engel olarak durmaktadir. Bu noktada bélge devletlerinden higbirisinin uluslararas: hukuk
sistemini tamamen reddettigi soylenememektedir. Fakat buradaki meseleyi olusturan, devletlerin
s6z konusu kavramlart kendi lehlerine olacak ve bazt durumlarda maksimalist neticelere yol agacak
sekilde yorumluyor olmalaridir. Bu gercek karsisinda Tiirkiye'nin uluslararasi hukuk verileri 1s181nda
hakea ¢6ziime erismek amaciyla meseleyi uluslararasi yargiya tagimasi kanaatimizce en makul segenek
olmaktadir. Bu kertede Tiirkiye'nin diger bolge devletlerince kendisine bigilen alandan daha fazlasin:
alabilecegi, uluslararast mahkeme ictihatlart ve kurallari 1s1ginda soylenebilmektedir. Bu agidan bu
calisma kapsaminda ilk olarak meseleye iliskin temel uluslararasi hukuk kavramlari irdelenecek;
ardindan Turkiye’'nin bélge devletleri ile olan uyusmazliklarinin uluslararast hukuk boyutu tek tek
incelenecektir. Son kisimda ise Ttirkiye’nin Dogu Akdeniz meselesinin ¢éziimiinde uluslararast hukuk
¢oziim mekanizmalarini nasil devreye sokabilecegine dair kisa bir ¢ikarim sunulacakur.

Anahtar Kelimeler: “Dogu Akdeniz”, “hakkaniyet prensibi”, “kita sahanligi”, “miinhasir ekonomik
bolge” “Uluslararas: Adalet Divant”, “bariscil ¢oziim”

ABSTRACT

The Eastern Mediterranean basin, as a three-sided landlocked basin, has preserved its geopolitical
importance throughout history. It has been observed that strategic location and importance of
the Eastern Mediterranean come to the forefront recently. Undoubtedly, seabed resources that are
estimated to have potential in the basin have been in the background of these developments. The
sharing of these natural seabed resources among the regional actors has been a matter of dispute.
It can be understood that there is a problem of law of the sea at the root of the issue. The concepts
of continental shelf and exclusive economic zone, which constitute a maritime continuation of the
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sovereignty of states, stand as the concepts of international law that regional states also make different
interpretations of them in order to protect their interests in seabed resources. This being the case, it
is very important for Turkey to use international organs providing resolutions in accordance with
international law for its interests standing in the heart of the issue. Because it has not look possible
to resolve the dispute over maritime zones, which also constitutes the maritime continuation of the
Cyprus issue, in the short run without recourse to international law. Therefore, the deadlock situation
has been deepening the problem each passing days and stand as a critical obstacle the fair exploit of
the energy resources by the regional actors. At this point, it cannot be expressed that states of the
region reject the international system completely. However, the issue is different interpretations of the
states on these legal concepts in favor of their interest and maximalist results. Considering this reality,
in our opinion, it would be the most plausible way for Turkey to bring the issue to the international
judicial organs in order to reach an equitable solution in the light of international law dataset. In that
stage, it can be expressed that Turkey can obtain more than the area considered for it by the other
regional states in the light of international court jurisprudence and rules. In this regard, within the
scope of this study, the fundamental international law concepts related to the issue will be examined
in the first stage; then, the international legal dimension of disputes among Turkey and other regional
states will be evaluated one by one. In the last part, a briefing will be presented on the way that Turkey
can activate international dispute resolution mechanisms to resolve the Eastern Mediterranean issue.

Keywords: “Eastern Mediterranean”, “principle of equity”, “continental shelf”, “exclusive economic
3 <« . . » « . »
zone”, “International Court of Justice”, “pacific settlement

EXTENDED SUMMARY

The Eastern Mediterranean has always been critically important from geopolitical aspects. The limited
maritime area of the basin also has been one of the clashes of interests in history. In this respect, it can
be seen that history repeats itself with regard to maritime struggle. At this time, the underlying reason
for the conflict is the potential seabed energy sources in the area. However, it has been disregarded
by policymakers that this conflict is intrinsically an international law conflict which can be resolved
through diplomatic means and by the dataset of international law rules. Therefore, in our opinion,
it would be reasonable to examine relevant international law framework for the settlement of these
disputes.

In the first stage, the relevant rules, and institutions of international law of the sea has to be enlightened
to legal dimension of the issue. At this point, the continental shelf and exclusive economic zone and
their delimitation methods would be in the centre. The conceptual differences between the continental
shelf, which has a more deep-rooted history, and the exclusive economic zone, which is a newer
concept, are also important in terms of examining the legal dimension of the issue. The continental
shelf provides inherent rights which are ipso facto and ab initio. Therefore, the continental shelf does
not require any proclamation unlike the exclusive economic zone. The continental shelf provides
the user state with exploitation rights for minerals, non-living species and, to a limited extent, some
living species. On the other hand, many living resources including fishing rights are provided by
the institution of exclusive economic zone. The delimitation of maritime zones is inevitable in the
places that the opposing coasts are not wide enough to be delimited independently without any
interaction. In the course of delimitation, the result of state practices and judicial jurisprudence is
that the conditions of the related geography are of great importance. Considering this reality, it can
be emphasized that an approach based on the adjustment of the equidistance line according to the
conditions of the related case in the light of the relevant circumstances predominates in judicial case-
laws on a plane where the ultimate goal had been determined as to reach an “equitable solution” in
the United Nations Law of the Sea Convention (UNCLOS).

It is remarkable to say that the Eastern Mediterranean maritime zone dispute is essentially an
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international law of the sea problem. In this regard, the provisions of UNCLOS that can be evaluated
in the context of customary law and the other rules of law of the sea will be in the center of the
resolution. In view of the fact that Greece and the Greek Cypriot Administration (GCA) are leaving
Turkey a very limited maritime zone in the context of the Seville Map, it is of great importance
for Turkey’s national interests to examine the legal dimension of the issue. Therefore, Turkey’s legal
relationship with other riparian states should be taken into account. In this respect, the legal dimension
of Turkey’s maritime zone dispute with Greece, the Greek Cypriot Administration, Egypt, and Libya
is considered.

The paramount point with regard to legal relationship between Turkey and the other riparian states
is the disputes with Greece and the GCA. In this context, the legal problem between Turkey and
Greece is mainly tied to whether some Greek islands can be entitled to the maritime zone due to
their location. At this point, the maritime jurisdiction areas for these islands should be limited in
favor of Turkey, which is the mainland state, by considering the “principle of equity” and “special
circumstances” in order to reach the “equitable solution” expressed in UNCLOS articles 74 and 83.
This inference can also be seen in judicial jurisprudence clearly. Notwithstanding a similar result can
be reached for the case of GCA, the fact that the GCA has been recognized as an independent state
on its own and as the holder of the whole Cyprus island, its geographical location and size are also
important factors to be considered.

In this framework, it would be a reasonable option for Turkey to promote the legal dimension of
the dispute, which is already a matter of international law of the sea. As a matter of fact, the issue in
question is directly related to the Cyprus conflict. In our opinion, Turkey has to appeal the issue to the
International Court of Justice or to one of the other judicial bodies because of the fact that it would
prevent the issue from remaining a deadlock and contribute to the resolution of the Cyprus conflict,
which has also been deadlock for years.

1. GIRIS

Dogu Akdeniz bélgesi, cografi acidan {i¢ tarafi karalarla ¢evrili bir havza konumundaki
bir bolge olarak karsimiza ¢tkmakreadir. Bu cografi sartlar ekseninde diisiiniildiigiinde, bél-
gedeki tilkelere tek baglarina yetemeyecek kadar sikigik bir alana hapsolmus denizin, bolge
tilkeleri arasinda her daim anlagmazliklara ve paylasim sorunlarina yol agmasi, muhtemel
bir ¢ikt1 olarak degerlendirilebilir. Bu a¢idan diisiintildiigiinde bolgeye dair anlagmazliklarin
ana kaynagini deniz yetki alanlarinin sinirlandirilmasinin olusturdugu gériilmekeedir. Bu

anlagmazliklarin ise bélgedeki bazi deniz alt1 dogal kaynaklarinin kesfi ve potansiyel kaynak-
larin bulunmasi kargisinda son yillarda daha da artugy goriilmektedir.

Tirkiye, Dogu Akdeniz'in en uzun kiyiya sahip tilkesi olarak bélgedeki deniz yetki alani
problematiginde 6nemli bir aktor olarak yerini korumaktadir. Bu noktada, bolgedeki diger
tilkeler arasinda yapilan ikili andlagmalarin varligi, Turkiye'nin son dénemde Libya ve
KKTC ile yapilanlar disinda yapugi bir andlasmanin olmamasi ve Tiirkiye’nin Akdenizde
halihazirda bir miinhasir ekonomik bolge (MEB) ilani yapmamis olmast gibi faktorler bir
arada distntildigiinde, Tirkiye'nin ¢ikarlarina ters diisecek bir paylasgimin bélge tilkeleri
tarafindan hayata gecirilmeye calisildig1 agik¢a ortadadir. Uluslararast hukukun siiregelen
normlart ve yerlesik kurallart 1s1ginda, Tiirkiye'nin diger bolge tilkelerince kendisine bigi-
len haklardan daha fazlasina sahip olacag: goriilmektedir. Hal boyleyken, uluslararas: yarg:
kararlar1 ve devlet pratikleri neticesinde Tiirkiye’nin ve ayni zamanda diger bolge tilkelerinin
de uluslararasi hukukun belirledigi sinirlar igerisindeki haklarina erisimleri de ancak mese-
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lenin hukuki boyutunun tiim taraflarca 6n plana ¢ikarilmasi ve irdelenmesi ile olacaktir. Bu
vechede, kiy1 hatti ve stratejik konumu ile bolgenin en 6nemli aktorlerinden olan Tiirki-
ye'nin bu yénde atilimlarda bulunmasi sorunun kendi lehine ve pratik bir sekilde ¢oziilmesi
noktasinda giiclii bir alternatif yol olarak diisiiniilebilecektir. Tiim bunlardan yola ¢ikilarak
soz konusu bu ¢aligmada 6ncelikle sorunun kaynagindaki hukuki kavramlarin genel ¢erge-
vesi tizerinde kisaca durulacak; ardindan meselenin Tiirkiye agisindan hukuki boyutu, soru-
nun kaynagi olan bélge iilkeleri nezdinde irdelenecektir. Son degerlendirmelerden 6nce ise
meselenin ¢oziimiinde Tiirkiye’'nin kullanabilecegi hukuki bagvuru yollarina deginilecektir.

2. MUNHASIR EKONOMIK BOLGE VE KITA
SAHANLIGININ SINIRLANDIRILMASINA DAIR
CERCEVE

2.1. KAVRAMSAL BOYUT

Uluslararast hukukta baglica deniz yetki alanlarindan olan kita sahanligi ve miinhasir
ekonomik bolge kavramlart Dogu Akdeniz meselesi agisindan biiyiik 6nem arz etmektedir.
Bu iki kavram arasinda nispeten daha eski bir kullanima sahip olan kita sahanligi, en basit
tanimiyla kara iilkesinin deniz altina giden uzantst olarak ifade edilebilmektedir.! Ulusla-
rarast diizlemde ilk olarak ABD Bagkani Truman’in 1945 tarihli bildirisi* ve ardindan gelen
Latin Amerika devletlerinin tek tarafl: ilanlari ile yer bulan kita sahanligi kavrami; pozitif
hukuk metinlerinde ise ilk olarak 1958 Kita Sahanlig1 S6zlesmesi’nde diizenlenmistir. Fakat
bu Sozlesme devletlerce fazla ragbet gormemistir.? Dolayistyla bu baglamda kita sahanlig
kavraminin 1982 Birlesmis Milletler Deniz Hukuku Sozlesmesi (BMDHS) kapsaminda
olusan tanimsal cercevesi 6n plana ¢ikmaktadir. *

BMDHS nin 76. maddesinde diizenlenen kita sahanligi kavraminin, bu Sézlesme'den
once bazi temel ozellikleri Kuzey Denizi Kita Sahanligt Davasr’nda® Uluslararast Adalet
Divani (UAD) tarafindan zikredilmistir.® Kuzey Denizi Kita Sahanligi Davasr’'nda (1969)
UAD, kita sahanliginin ilkenin kara parcasinin denizdeki uzantist oldugunu belirterek, kita
sahanlig: tizerinde ilgili devletin haklarinin ipso facto ve ab initio olarak kendi egemenligin-
den siiregelen bir kurum oldugunu bildirmistir.” Ayrica Divan, buradaki miinhasir haklarin,
devletlerin miindemic haklari oldugunu ve herhangi bir ilana ya da aktif kullanima da ihtiyag¢

' Hiseyin Pazarci, Uluslararas: Hukuk (16. basim, Turhan Kitabevi 2017) 265.

2 ‘Proclamation 2667 September 28, 1945 Policy of the United States with respect to the natural sources of the sub-

soil and sea bed of the continental shelf.” (U.S. Department of Commerce, 12 August 2009) <https://www.gc.noaa.

gov/documents/gcil_proc_2667.pdf> Erisim Tarihi: 7 Mart 2022.

Arda Ozkan, ‘Kita Sahanliginin Sinirlandirilmasinda Uluslararast Uygulamalar: Sézlesmeler, Ictihat ve Doktrin’

(2015) 1(31) The Journal of Academic Social Science Studies, 367, 373.

Miinhasir ekonomik bélge kavraminin gelisimine dair kapsamli bir inceleme icin bkz. Enver Bozkurt, “‘Uluslararast

Hukuk Bakimindan Miinhasir Ekonomik Bélge Kavraminin Ortaya Cikis’ (2006) 2(5) Uluslararast Hukuk ve

Politika 50.

> North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands)
[1969] ICJ Rep 3. [“Kuzey Denizi Kiza Sahanligi Davasi”]

¢ Pazarci (n 1) 266.

Kuzey Denizi Kita Sahanligi Davasi (n 5) para 19.
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bulunmadigin: belirtmistir.® Bu durumun dogal bir sonucu olarak da devletlerin bu bélge-
lerdeki tasarruflarinin kendi inisiyatifleri altinda olduguna isaret edilmelidir. Kita sahanlig:-
nin kapsami, dogal kaynaklardan faydalanma anlaminda olmakla birlikte BMDHS nin 77.
maddesine gore madenler, 6teki cansiz varliklar ile deniz tabaninda bulunan ve sedanter tiir
olarak adlandirilip kisitlt hareket imkanina sahip bulunan canlilar bu kapsama girmektedir.

Miinhasir ekonomik bolge (MEB) kavrami ise kita sahanligina gore daha yeni bir kavram
olmakla birlikte BMDHS nin 56. maddesi ve devamindaki hiikiimlerle hukuki cerceveye
kavusmugtur. Bu hitkiimlere gére MEB, kiyidan itibaren en fazla 200 mil olan bir alani
kapsayarak kiy1 devletine bazt miinhasir hak ve yetkiler vermektedir. BMDHS nin 56. mad-
desine gore kiy1 devletine MEB kapsaminda canli dogal kaynaklar tizerinde ve tiim canli
olmayan kaynaklar tizerinde yetki taninirken; deniz gevresinin korunmasi, bélgede bilimsel
aragtirma yapma ve tesisat yapimi gibi bazi yargisal ve idari yetkilerin de taninmig oldugu
goriilmektedir. Bu agidan bakildiginda, MEB’in kita sahanliginin kapsaminda olmayan,
basta balik¢ilik olmak iizere yitksek ekonomik degere sahip bazi canli kaynaklart da kapsa-
digindan hareketle 200 deniz miline kadar olan mesafe icin MEB’in kita sahanligina gore
daha genis haklar tanidig1 soylenebilmektedir. Ote yandan MEB, kita sahanliginin aksine,
ilan ile hitkiim kazanan bir deniz hukuku kurumudur.” Ayrica UAD de Romanya-Ukrayna
arasinda Serpent (Yilan) Adas’'na dair verdigi kararda, kita sahanli1 ile miinhasir ekono-
mik bélge arasindaki farka ayrica deginmis; kita sahanliginin dogal bir hak olduguna ve
MEB’in ise bir tilkenin egemenlik haklarinin kullanimina dair ug noktay1 gosterdigine isa-
ret etmistir.'® Ote yandan, ayn1 Dogu Akdeniz bolgesinde oldugu gibi kiyidas devletlerin
ayrt ayr1 kendi MEBlerini ilan edebilmelerine veya kita sahanliklarini kullanmalarina ola-
nak tanimayacak kadar dar olan bélgelerde, ilgili devletler arasinda deniz yetki alanlarinin
sinirlandirilmasi gerekmektedir.!! Bu eksende diisiiniildigiinde sinirlandirmanin gerektigi
bolgelerde, her ne kadar kita sahanligi ilan edilmeye bagli olmaksizin miindemig yetkiler
veriyor olsa da, ilgili diger devletlerin de ayni haklara sahip olacag: gercegi karsisinda ilgili
devletlerin birbirleriyle iliskiye girerek veya ilan ile bu yetkilerini kullanabilecekleri goriil-
mektedir. Dolayisiyla, MEB’in ilan edildigi bir bolgede kita sahanliginin uygulama baki-
mindan degerinin daha az oldugu sdylenebilecektir.!” Nitekim Divan da Libya-Malta Kita
Sahanligi Davasr’nda, kita sahanligi ve MEB kavramlarinin modern hukukta birbiriyle siki
iliskide ve baglantida olan kavramlar olduguna deginerek, kita sahanliginda sahip olunan
haklarin ilan edilmis bir MEB'de de olacagini belirtmis; kita sahanliginin sinirlandirilma-
sinda soz konusu iilkeye ait olabilecek MEB’in miktari ile siki iliskiye dikkat ¢ekmigtir.?

8 ibid para 19.

> Anthony Aust, Handbook of International Law (2nd edn, Cambridge University Press, 2010) 284; Malcolm Shaw,
Uluslararass Hukuk (8. basim, Yiicel Acer, Ibrahim Kaya, M. Turgut Demirtepe et al. ¢ev., TUBA Yayinlari, 2018)
417.

1 Maritime Delimitation in the Black Sea (Romania v. Ukraine) [2009] 1.C.J. Rep 61 para 217. [“Romanya-Ukrayna
Davas1”]

1 Aust (n 9) 285.

2 Selami Kuran, Uluslararasi Deniz Hukuku (6. basim, Beta Yayinlari, 2020) 270.

3 Case Concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta) [1985] 1.C.]. Rep 13 para 33. [“Libya-Malta

Davasi1”]
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Tiim bunlardan miitevellit, Dogu Akdenizdeki deniz yetki alan anlagmazliginda MEB kav-
raminin kita sahanligina gére daha 6n planda olacagi, sorunun bir MEB problemi olarak
disiintilmesinin ve adlandirilmasinin daha kapsayici bir yaklagim olacag: goriilmektedir. Bu
yaklagimin hentiz MEB ilan etmemis bolge devletlerini de kapsayacagi ayrica ifade edilmeli-
dir; zira bolgenin her devletin ayri ayr1 kita sahanligina sahip olamayacak kadar dar olmast,
bolge devletleri arasinda MEB’e yonelik bir anlasma siirecine dair ihtiyact da dogal olarak
beraberinde getirecektir.

2.2. KITA SAHANLIGI VE MUNHASIR EKONOMIiK BOLGENIN
SINIRLANDIRILMASI

Deniz yetki alanlarinin karsilikli olarak tam etki ile kullanilmasina imkéin olamayacak
yerlerde bu alanlarin sinirlandirilmasi gerekliliginin bir baglantist olarak, deniz yetki alanla-
rina ait sinirlandirma rejimi miinhasir ekonomik bolge a¢isindan BMDHS nin 74. madde-
sinde; kita sahanligi icin 83. maddesinde bire bir ayni1 olarak ifade edilmistir. BMDHS nin
74/1 hitkkmiine gdre “Kiyilar: kars: karsiya veya yan yana olan Devletler arasinda miinha-
str ekonomik bolgenin sinirlandirilmast, hakea bir ¢oziim bulmak dizere, Milletleraras: Adalet
Divani Statiisiiniin 38. maddesinde zikredilen milletlerarasi hukuka gore anlasma ile gercek-
lestirilecektir.”'* Dolayisiyla acik¢a goriilmekeedir ki sinirlandirma andlagma yoluyla ya da
andlagma dig1 diger yollarla her haliikirda hakea bir ¢6ztime ulagmak icin yapilacakur.”

Deniz yetki alanlarinin sinirlandirmasi agisindan yargi kararlarina genel manada bakil-
diginda, ti¢ ayr1 sathanin oldugu goriilebilmektedir. Buna gore, Kuzey Denizi Kita Sahan-
lig1 ile baglayan ve Anglo-Fransiz Kita Sahanligi Tahkimi'® ile devam eden ilk donem yargi
kararlarinda; hakkaniyete dayali ¢oziime ulagmanin, sinirlandirmada kullanilan yéntemle-
rin 6niinde oldugu belirtilmek suretiyle'” “sonu¢ odakli hakkaniyet” yaklasimi ve davanin
somut sartlarina gore degisen esnek bir anlayis giidiilmistiir.”® Jan Mayen Kita Sahanlig
davasi" ile baglayan ikinci donem yargi kararlarinda ise “diizeltici hakkaniyet yaklagimina”
dayali olarak ilk agamada cizilmis olan esit uzaklik ¢izgisinin ilgili kosullar esasinda diizel-
tilmesi esas alinmistur. Son olarak, Romanya-Ukrayna Davasi ile baslayan, tiglincti ve en
giincel yaklasimda ise ikinci ddnem yargi kararlarindaki diizeltici hakkaniyet yaklagimina
cok benzer bir sekilde “li¢ asama metodu” giidiilmiis; ilk agsamada cizilen gegici esit uzak-
lik ¢izgisi, ikinci asamada ilgili unsurlar nezaretinde ayarlamalara tabi tutulduktan sonra
diizeltici hakkaniyet yaklagimina ek olarak, ¢ikan sonu¢ oranulilik testine tabi tutulmus-

Uluslararast Hukuk Temel Metinler (3. basim, Beta Yayinlart 2014) 353-476.
15 Pazarct (n 1) 271.
' Delimitation of the Continental Shelf between the United Kingdom of Great Britain and Northern Ireland, and the
French Republic, (UK, France) [1978] United Nations Ad-hoc Arbitration Rep. XVII, 3. [“Birlesik Krallik-Fransa
Tahkimi”]
Kuzey Denizi Kita Sahanligt Davast (n 5) para 92.
'8 Yoshifumi Tanaka, The International Law of the Sea (3rd edn, Cambridge University Press 2019) 242.

Y Case Concerning Maritime Delimitation in The Area Between Greenland and Jan Mayen (Denmark V. Norway) [1993]
I.C.J. Rep 38. [“Jan Mayen Davas1”]
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tur.”” Son déonemde ve yargt kararlarinin ¢cogunda hukuki belirliligi, esneklige nazaran ¢ok
daha fazla 6n plana alan “ti¢ asama metodu” yaklagiminin baskin yaklasim oldugunun alu
cizilmelidir. Fakat yine de son tahlilde, deniz yetki alani sinirlandirmalarinda somut olayin
sartlarina uygun bir degerlendirmenin yapilmasinin ka¢inilmaz oldugu belirtilmesi gereken
bir husustur.?’ Tiim bunlardan da goriilebilecegi {izere, her ne kadar belirlilik ilkesini on
planda tutan bir yaklagimin yarg: kararlarinda tercih edilmesine dair yeni bir egilim olsa
da, BMDHS 74 ve 83. maddelerinde sinirlandirmanin yéntemlerinden ¢ok sinirlandirma
ile ulagtlmasi gereken sonuca odaklanildigs soylenmelidir.”> Dolayistyla sinirlandirmalarda
kullanilabilecek bu prensip ve ilkeler daha ¢ok yargi kararlari ile somut olaylarin kosullarina
gore, tiiketici sayida olmadan ele alinmistir.® Nitekim UAD tarafindan Tunus-Libya Kita
Sahanligi Davasr’nda, sinirlandirmanin her davanin 6zel kosullarina gore farkli ecmenler goz
oniinde bulundurulmak suretiyle yapilacagi zikredilmistir.?* Dolayistyla, sinirlandirmada
esit uzaklik veya diger yontemlerin ne oranda kullanilacagi ve gizilen esit uzaklik ¢izgisinin
hake¢a ¢oziime nasil uyarlanabilecegi gibi hususlar, sinirlandirma sahasina ait ilgili cografi
kosullar ve bu gercevede hakea ¢oziime ulagsmak adina uygulama alani bulabilecek bazi ilke
veya prensiplerin 1siginda belirlenecektir.

Tiim bunlar ekseninde distiniildigiinde, yargisal uygulamalardan ve i¢tihatlardan neget
eden, tiiketici sayida olmayan ve esnek yapida bulunan bazi ilkeler veya prensipler 6n plana
ctkmugtir. Ayrica su da ifade edilmelidir ki deniz yetki alanlarinin sinirlandirmasinda cografi,
cografi olmayan veya ekonomik bir¢ok unsur dikkate alinmakta ise de cografi unsurlarin bu
noktada ana iskeleti tegkil ettigi sdylenebilmektedir.?® Bunlardan “cografyanin tstiinligi”
ve “cografyanin yeniden bi¢imlendirilmemesi” ilkelerine gore, sinirlandirma yapilacak bol-
genin cografyasina iliskin faktorler cografi olmayan diger faktorlere gore 6n planda olacak-
tir. Bu baglamda, anakaranin uzunlugu ve kiy1 hattnin gekli 6nem arz etmekte olup “kara
denize hikimdir” seklinde bir ¢ikarim olarak ortaya ¢ikmaktadir.” Ote yandan yardimci
prensip olarak yargt kurumlari tarafindan bazi hakkaniyet ilkelerinin de kullanildigs goriil-
mektedir. Buna gore ise her davanin kogullarina uygun olarak cografi veya cografi olmayan
bazi “ilgili durumlar”in sinirlandirmanin nihai haline evrilmesinde goz 6niine alinacagini
sdylemek miimkiindiir.?* Ote yandan, ilgili iilkelerin kiyt uzunluklari ile alacagi deniz yetki
alani arasindaki orana dair bir ilke olan “orantlilik ilkesi” sinirlandirmaya dair 6nemli bir
yer tutmaktadir. Fakat yargisal pratikte bu hususta olabilecek orana dair net ve yeknesak
bir yaklagtm bulunmamakla beraber, bu noktada somut davanin kosullarina gore deger-
lendirme yapilacaktir. Ayrica bu ilkenin, diger yontemlerle yapilmis bir sinirlandirmanin

20 Tanaka (n 19) 245-247.

2 ibid 250.

2 Ozkan (n 3) 377.

% ibid 377.

2 Case Concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) [1982] 1.C.J. Rep. 18, para 132. [“Tunus-
Libya Davas:”]

% Shaw (n 9) 422.

26 Tanaka (n 19) 268.

¥ Nesrin Singil, Kita Sabanliginin Sinirlandirilmasinda Orantililik Ilkesinin Rolii (On iki Levha Yayinlari 2020) 43-45.
2 ibid 49-51.
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son degerlendirme sathasinda da kullanilabilecegi goriilmektedir.”® Diger bir prensip olan
“kapatmama/kesmeme prensibi” ise ilkelerin kiyilarinin tamamen bagka tilkelerin deniz
yetki alanlari ile kapatilmis olmasinin hakga bir ¢6ziim getirmeyecegi varsayimindan ¢ikila-
rak ortaya konan bir prensiptir. Fakat bu prensibin orantlilik prensibi gibi nispi ve ikincil
bir prensip oldugu belirtilmelidir; zira hak¢a bir ¢6ziime ulagilmasina engel oldugu veya
hakea ¢6ztimiin hélihazirda saglanabildigi durumlarda uygulanmamasi gerektigini de belirt-
mek gerekmektedir.?® Sonug olarak, her ne kadar UAD bazi prensipler 1s1g1nda esit uzakliga
gore cizilen sinirin daha sonradan ayarlanmasi seklinde olan ve somut olayin kosullarina
odaklanan yaklagimini, 6zellikle de son yillardaki davalarda genellikle uyguluyor olsa da bu
konuda Mahkeme’nin yine de davanin kogullarina gore daha 6nceki igtihatlarinin aksine
farkls yaklagimlar sergileyebilecegi de sdylenebilmektedir. Fakat i¢tihatlarla olusturulmus bu
ilkelerin, sinirlandirmaya iligkin olarak somut bir tablo ¢izilmesine katki sagladig1 da agik¢a
ortadadir.

Deniz yetki alanlarinin sinirlandirmasinda en 6nemli fakeorlerden birisi de adalarin mev-
cudiyetidir. Bu noktada adalarin tanimsal cergevesine dair BMDHS nin 121. maddesinin
onem arz ettigi de belirtilmelidir. Bu ¢ercevede BMDHS nin 121/1 hitkmiine gore ada, “su
ile gevrilmis, sularin en ¢ok yiikseldigi zaman su iistiinde kalan, dogal olusmus arazi pargast”
olarak tanimlanmig olup 121/2 hitkmiinde bu niteligi haiz adalarin, sahip olduklari deniz
yetki alanlarina ait sinirlandirilmanin kara parcalarina uygulanabilir diger hitkiimlere gore
yapilacagi zikredilmistir. Fakat 121/3 hitkmiinde ise ada niteligine dair bir kisitlama geti-
rilerek, “kendine ait ekonomik hayatr olmayan” veya “insanin barinmasina imkin vermeyen”
cografi olusumlarin “kayalik” statiisiinii haiz olup karasularina sahip olabiliyorken, miinha-
sir ekonomik bélge ve kita sahanligina sahip olamayacag: belirtilmistir. Deniz yetki alan-
larinin sinirlandirmast agisindan adalarin dért temel grupta ele alinabildigi goriilmektedir.
Buna gore dogru taraftaki adalar, esit uzaklik ¢izgisinin yakininda veya tizerinde olan ada-
lar, ters (yanlis) taraftaki adalar ve denizasiri toprak konumundaki adalar olmak tizere s6z
konusu dort grup incelenebilmektedir. Asagida daha ayrintuli olarak da deginilecegi tizere,
Dogu Akdeniz 6zelinde ise ozellikle Meis ve diger adalarin da varligiyla birlikte, bu hususta
ters tarafta kalan adalarin 6nem kazandigi séylenmelidir. Ters taraftaki adalarin deniz yetki
alanlarinin sinirlandirilmasi agisindan devlet pratiklerine bakildiginda da ikili sinirlandirma
andlagmalarinda tam etki verildigi senaryolarin yani sira sinirli etki verilmedigi veya hig etki
verilmemis oldugu senaryolarin da mevcut oldugu genis bir yelpazede farklilik oldugu dile
getirilmelidir.®' Ayni farkliligin yargi kararlari bakimindan da oldugunun altr ayrica cizil-
melidir.

¥ ibid 53-55.
30 Mehmet Akif Kiitiikgii ve Islam Safa Kaya, ‘Uluslararast Deniz Hukuku Kapsaminda Dogu Akdenizdeki Petrol ve
Dogalgaz Kaynaklar ile Tiirkiye’nin Hukuki Durumu’ (2016) 6(2/1) Yasam Bilimleri Dergisi 81, 88.

Bu konudaki devlet pratiklerine dair kapsamli bir inceleme i¢in bkz. Yiicel Acer, ‘Deniz Alanlarinin Sinirlandirilma-
sinda Adalarin Rolii ve Devletlerarast Uygulama’, (2008) 4(16) Uluslararas1 Hukuk ve Politika 1.

31



(2023) 1(1) The Bogazi¢i Law Review 77

3. DOGU AKDENIZ DENIZ YETKi ALANLARI
MESELESININ HUKUKIi BOYUTUNUN TURKIYE
ACISINDAN DEGERLENDIRILMESI

Dogu Akdenizdeki deniz yetki alani uyusmazliginin 6ziine inildigi zaman, bolgede son
zamanlarda kesfedilen enerji kaynaklarinin ve enerji potansiyelinin paylagiminin altta yatan
sebep oldugu goriilmektedir. Bolgenin yaklasik enerji potansiyelinin 2,24 trilyon metre-
kiip dogal gaz oldugu soylenebilmektedir.’> Bolge iilkelerinden Misir, Israil ve Giiney Kib-
ris Rum Yonetimi'nin (GKRY) cesitli boyutlarda kesifler yaptigi ve bazi enerji sirketlerine
arama ve faaliyet ruhsatlar verdigi bilinmektedir. Fakat heniiz Tiirkiye'nin yaptug: sondaj
faaliyetlerinden bir kaynak kesfi agtklamasi gelmedigi de not edilmesi gereken bir noktadir.
Ote yandan Israil'in kendi MEB alaninda isletmeye basladig1 dogal gaz kaynaklarinin, enerji
ithalatgist Avrupa tilkelerine taginmasi icin gesitli tagima projelerine girildigi bilinmektedir.
Bu secenekler, GKRY’ye LNG tesisi kurulmasi, Ttirkiye tizerinden tasima ve 2 Ocak 2020°de
[srail, GKRY ve Yunanistan arasinda imzalanan ve dogal gazit GKRY-Girit-Yunanistan hatti
tizerinden Avrupa’ya tasinmayi hedefleyen East-Med projesidir.** Fakat East-Med projesinin
Tiirkiye tizerinden tagimaya gore yaklagik 10 kat daha pahali olmasi, fizibilite zorluklarinin
olmast gibi sebeplerden étiirii ¢ok da cazip bir yol olmadigini belirtmek gerekmektedir.?*
Ote yandan, Rusya'nin Ukraynada giristigi savas durumunun getirdigi kriz ortamina etkili
kargiliklar verebilmek adina Avrupa tilkelerinin Rusya’ya enerji noktasindaki bagimlilikla-
rini ortadan kaldirmayi istedikleri bilinen bir durumdur. Bu konjonktiirde, Israil’in Levi-
athan gaz sahast bagta olmak tizere yiiksek potansiyelli gaz sahalarindan ¢ikan enerjinin
Tiirkiye tizerinden giivenli ve daha diisiik maliyetle tagimalari 6nemli bir segenek olarak
basat roldedir.

Tiim bunlara paralel olarak bolgenin enerji potansiyelinin olusturdugu tablo ile hukuki
argiimanlar arasinda bir uyusma oldugu da soylenebilmektedir. Bir bagka deyisle, bolgedeki
enerji potansiyelinin varligi, bolge tilkelerinin hukuki savlarini ileri siirmelerinde énemli
bir etken konumunda bulunmaktadir. Bélge iilkelerinden Tiirkiye, Israil, Libya ve Suriye
BMDHS’ye taraf degildir. Fakat BMDHS nin bazi hiikiimlerinin teamiil hukuku kapsa-
minda da bu iilkelere uygulandig: ifade edilmelidir. Bolge tilkelerinden Yunanistan ve GKR-
Y’nin girisimleri ile hazirlanmak istenen deniz yetki alani senaryosunun bel kemigini teskil
eden Seville Haritas’'na® dayali yaklagima gore Tiirkiye, hakea ilkeler nezdinde bir ¢oziime
gore elde etme ihtimali bulunan daha fazla bir deniz yetki alanindan mahrum kalmakta-
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dir.® Turkiye ise cesitli yollarla bu yaklagima itiraz etmektedir. Tiirkiye'nin bélgedeki deniz
yetki alani uyusmazligy ile ilgili genel tutumu, bolge devletleri ile andlasma yoluyla alanlarin
hake¢a ¢6ziime uygun sekilde belirlenmesi seklinde 6zetlenebilmektedir.?” Tiirkiye agisin-
dan uyusmazlig1 ti¢ ayr1 bolgede incelemek miimkiindiir. Buna gore I. bolge Turkiye'nin
Suriye ve Liibnan ile alanini, II. bolge Tiirkiye-KKTC arast alan: ve III. bolge Tiirkiye'nin
Yunanistan, GKRY, Misir ve Libya ile kalan alanini temsil etmektedir. 1. Bolge agisindan
Tirkiye'nin Liibnan ve Suriye ile MEB andlasmasina girismesi, bu ilkelerin mevcut i¢ ve
dis ihtilaflar1 ve s6z konusu denizel alanin halihazirdaki ihtilafin bir parcasi olmadigindan
bahisle yakin gelecekte giindeme gelmesi pek olast goriinmemektedir. Ote yandan, Tiirkiye
ile KKTC arasinda 21 Eyliil 2011 tarihinde imzalanan MEB andlagmasi®® ile sinirlandirma
yapilmis oldugu i¢in kisa vadede bir uyusmazlik konusu olugsmayacagi ongoriilebilir. Tiim
bunlardan miitevellit, acikca ifade edilmelidir ki, sinirlandirma meselesinin 6ziinii ve ¢ok
bityiik bir kismini III. bélge olusturmaktadir.® Dolayisiyla bu bolim altunda da II1. bél-
geye, 1. bolge acisindan da iilkeler arast bazda olmak {izere, asil sorunu teskil eden Tiirki-
ye-Yunanistan-GKRY eksenindeki uyusmazliklara ¢alismada daha fazla agirlik verilecektir.
Son degerlendirmelerden 6nce ise Tiirkiye agisindan meselenin ¢oziimiinde bazt muhtemel
hukuki bagvuru yollarina deginilecektir.

3.1. TURKIYE-YUNANISTAN ARASINDAKI HUKUKI
DEGERLENDIRMELER

Yunanistan ve GKRY nin Tiirkiye’'nin muhtemel deniz yetki alanlari aleyhine egemenlik
iddialarinda bulunuyor olmalari ve dogal kaynaklar acgisindan gesitli faaliyetler icine girme-
leri Tiirkiye agisindan bu alanlardaki durumu, Dogu Akdeniz sorununun merkezine almak-
tadir. Tiirkiye agisindan bu alan nezdindeki hukuki uyusmazligin temelinde Yunanistan'in
Tiirkiye’'ye yakin olan kiigiik adalari ile genel bir ada iilkesi olan GKRY nin konumu 6ze-
linde, adalar ile anakara iilkeleri arasindaki deniz yetki alani sinirlamasi problematiginin
yatugy gorillmekeedir. Bu acidan bakildiginda, 6zetle, Tiirkiye'nin Yunanistan ile yapacagt
stnirlandirma bakimindan ortay hat ¢izgisinin tersinde kalan adalarin durumu 6n plana
ctkarken; GKRY ile yapacag: sinirlandirmada cografyanin tistiinliigii prensibinden hareketle
kiyt uzunlugu kargilagtirmasi 6n plana ¢ikmaktadir.

Yunanistan, bélgede Seville Haritasi ile bazi iddialarda bulunuyor olsa da heniiz MEB
ilan etmemistir. Ayrica, Yunanistan bolge tilkelerinden sadece Misir ile 2020 yilinda bir
MEB andlagmasi imzalamistr. Yunanistan'in séz konusu alanla ilgili tezlerine bakildiginda,
Tiirkiye anakarasina yakin olan Girit, Kasot, Kerpe, Rodos ve Meis adalar1 boyunca olacak
bir hat ile Ttirk anakarasi arasinda ortay hatta (esit uzaklik yontemine) dayali bir sinirlandir-

3¢ Cihat Yayci, ‘Dogu Akdenizde Deniz Yetki Alanlarinin Sinirlandirilmasinda Libya'nin Rolii ve Etkisi’ (2011) 7(14)
Giivenlik Stratejileri Dergisi 17, 25.

7 Singil (n 27) 136.

3 12 Temmuz 2012 tarih ve 28351 sayili Resmi Gazete'de yayimlanan 6344 sayili “Tiirkiye Cumhuriyeti ile Kuzey
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3 Yusuf Aksar, Temel Metinler ve Davalarla Uluslararas: Hukuk (Seckin Yayinlar1 2017) 451-452.
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may1 6n plana ¢ikardigr goriilmektedir.*® Bu ¢ikarima gore Yunanistan, ortay hat yontemi-
nin yegane sinirlandirma yéntemi oldugunu da ileri stirmektedir. Yunanistan’in bu iddiala-
rinin altinda ise birgok diplomatik mektupta®! ve Yunan doktrininde® de agikca belirtildigi
gibi, BMDHS nin 121. maddesinin, cografi sartlar1 ve somut 6zelliklerinden bagimsiz ola-
rak her biiytikliikteki adaya tam deniz yetki alani tanidigina yonelik yaklagimi yatmakta-
dir. Ayrica Yunanistan Tiirkiye'nin faaliyetleri ile BMDHS 74 ve 83. maddelerinden dogan
hakg¢a ¢oziime dayali sinirlandirma yapma kuralini ihlal ettigini ileri siirmektedir.”

Yunanistan’in Dogu Akdeniz sorunu baglaminda en goze ¢arpan adalari ise Meis ve onun
yaninda bulunan kiigitk Fener Adasi ve Karaadadir. Yunanistan'in Meis adasi ile ilgili tek
iddiasinin, adanin tam yetkili olarak deniz yetki alanlarina sahip olmasi noktasinda oldugu
soylemek eksik olacaktir. Nitekim Yunan resmi tezi ve doktrini Meis’in yakininda bulunan
ve BMDHS 121/3 baglaminda ada statiisii ve egemenlikleri tartismali* olan Fener Adast
(Ipsili) ve Karaada (Ro) ile birlikte degerlendirmek suretiyle “Meis Grubu” seklindeki bir
ada takimi iizerinden deniz yetki alani olusturma yaklasimi icerisindedir.*® Bu minvaldeki
bir yaklasim ile Meis'in tam yetki alanina sahip olmasinda daha giiglii bir dayanak noktasi
ihdas edilmeye calisildig1 agikea goriilebilmektedir.

Ote yandan Meis ve yanindaki adalarin, BMDHS 121/3 kapsaminda degerlendirilmesi
de giindeme gelebilecek bir husustur. Bu noktada, doktrinde bu yonde bir yaklagima temel
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hakimiyetinden bir sonraki egemenlik sahibini belirtmeden ¢tkmis olmaktadir. Bundan miitevellit ise adalarin ilk
sahibine dénmesi giindeme gelebilecektir. Bu konuda kapsamli malumat icin bkz. Gokhan Ak, ‘Meis, Karaada
ve Fener Adasr'nin Dogu Akdeniz Deniz Yetki Alanlart Sorununa Muhtemel Etkileri’ (2015) 11(41) Uluslararast
Hukuk ve Politika 123.

% Nicholas M Poulantzas, “The Status of Islands in the International Law of the Sea: Megisti Island” in Riidiger Wol-
frum, Maja Ser$1 ve Trpimir M, Brill Sodié (eds), Contemporary Developments in International Law Essays in Honour

of Budislav Viskas (Leiden 2015) 254-255.
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olarak, BMDHS 121/3 hitkmiiniin merkezde oldugu Giiney Cin Denizi Tahkimi kararinda
Hakemlik tarafindan ortaya konan ilkeler 6n plana ¢ikmaktadir. BMDHS 121/3 kapsa-
minda yapilacak bir degerlendirme acisindan, “insan barinmasina izin verme” ve “kendine
ait ekonomik hayatin varlg’” hususlari kilit 6nem arz etmektedir. Burada ilk olarak ifade
edilmesi gereken ¢ikarim, bu tiirdeki kara parcalarina yapilan yapay etkilerin niteligine
yoneliktir. Hakemlik kararina gore s6z konusu olusuma yonelik yapilan yapay degisiklikler,
BMDHS 121/Vin lafzinda adalar icin gecen “dogal olarak olusmus olma” sart1 ve ibaresi
gdz 6niine alindiginda, ilgili olusumu 121/3 hitkmiiniin kapsamindan ¢ikartma noktasinda
etkili olmayacakuir; bir bagka deyisle yapay degisikliklerin getirileriyle sz konusu olusum
“ada” statiisii kazanamayacaktir.*® Bu kertede diisiiniildiigiinde, s6z konusu olusumlara ana
kara devleti tarafindan sonradan yapilan niifus tasinmasi gibi unsurlarin, BMDHS 121/3
hitkmiiniin uygulamasini dogrudan engelleyemeyecegi ifade edilmelidir.¥” Ikincil olarak
Hakemlik kararinda ¢izilen ¢erceveye gore “insan barinmasina izin verme” unsuru ile ilintili
olarak bir adadaki “insan yerlesimi” kavramini, bityiikliigiinden bagimsiz olarak s6z konusu
adadaki sabit bir niifus olarak degerlendirmektedir.”® Fakat Hakemlik kararinda bir adadaki
yerlesime dair nitelendirmenin, tarihi siire¢ igerisindeki kullanima bagli oldugunun da alt
cizilmistir.®* Ote yandan, Hakemlik “kendine ait ekonomik hayatin varligs” unsurunu ise
“insan yerlesimi” ile yakin iliskide telakki etmekle beraber adanin kendine has ekonomik
yapiya sahip olmast durumunu; adanin ¢evresindeki dis kaynaklardan, deniz alanindan ve
cevresindeki dis kaynaklarin adanin yerlesik niifusundan bagimsiz olarak isletilmesinden
ayrt olarak degerlendirmistir.”® Ayrica Hakemlik kararina gore, bir adanin “kendine has”
bir ekonomisinin olmasina dair sartin varligt karsisinda, dis tedarike bagli olarak niteligini
koruyan adalarin BMDHS 121/3 kapsaminda degerlendirilmesi giindeme gelecektir.”!

Tiim bu veriler 151¢1nda ¢ikarim yapilacak olursa, Fener Adast ve Karaada'nin hélihazirda
dikkate deger bir yerlesik niifusa sahip olmamasi, tarihi siire¢ igerisinde insani kullanimi-
nin olmamasi ve bunlara binaen kendine has ekonomik bir yagsama ev sahipligi yapmiyor
olusu gibi etkenler, bu adalarin BMDHS 121/3 kapsaminda degerlendirilmesini kanaati-
mizce zorunlu kilmaktadir. Bu noktada, az da olsa yerlesik bir niifusa sahip olan ve tarihi
siirecte insani kullanimi bulunan Meis Adasi hususunda ise ana odak noktasi, Meis'in dis
tedarike bagli niteliginin varligi olmaktadir.’> Buna gore doktrinde Bayillioglu'na gore,
Meis'in etrafindaki muhtemel yeralu kaynaklarindan bagimsiz olarak belirli diizeyde bir

% Permanent Court of Arbitration (PC.A), The South China Sea Arbitration (The Republic of Philippines v. The
People’s Republic of China), PCA Case N© 2013-19, 12 July 2016, paras 509-510. [“Giiney Cin Denizi Tahkimi”]
Nitekim bu ¢ikarimina sebep olarak aksi yondeki bir yorumun 121/3 hitkmiiniin hukuki ve pratik anlamini yitir-
mesine yol acacagini gostermektedir.

¥ Ugur Bayillioglu, ‘Birlesmis Milletler Deniz Hukuku Sézlesmesi’nin 121. Maddesinin Dogu Akdenizde Etkisi:
Meis, Karaada ve Fener Adas’nin Statiisiine Iliskin Bir Degerlendirme’ (2019) 23(2) Ankara Hact Bayram Veli
Universitesi Hukuk Fakiiltesi Dergisi 185, 201.
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ekonomik hayata sahip olmasina dair gereklilik ve yerlesik niifusun dis tedarike baglilik
orant bakimindan disiiniildiigiinde, BMDHS 121/3 hitkmii giindeme gelebilecektir.” Ote
yandan, Yunan doktrininde ise Yunan adalarinin idari, ekonomik ve cografi 6zelliklerinden
bahisle s6z konusu adalar a¢issndan BMDHS 121/3 hitkmiiniin uygulanmasinin hicbir
sekilde giindeme gelemeyecegi ifade edilmektedir.’* Kanaatimizce de Meis'in kendi bagina
ekonomik hayatinin bulundugu ve idari kapasiteye sahip oldugu gz 6niine alindiginda, bu
adanin BMDHS 121/3 kapsaminda “kayalik” olarak nitelendirilmek suretiyle deniz yetki
alanindan tamamen mahrum birakilmast isabetli bir yaklagim olmayacakuir.

Deniz yetki alanlarinin sinirlandirilmasinda devlet pratiklerinin de 6nem arz ettigi ifade
edilmelidir. Yunan doktrininde sik¢a dile getirilen hususlardan biri de Tuirkiye’nin Karade-
nizdeki deniz yetki alanlarina dair sinirlandirmalarinda esit uzaklik metodunu kullanma-
sindan bahisle Dogu Akdeniz ve Ege'deki deniz yetki alanlarina dair yaklagiminda geligkili
davrandigina dair ¢ikarimdir.”® Fakat KaradeniZ'in esit uzaklik metodunun uygulanmasina
dair “ilgili kosullar” bakimindan bir unsur icermedigi gergegi karsisinda bu yaklagimlarin
hukuken isabetsiz oldugunu soylemek gerekecektir. Tim bunlarin yaninda, Yunanistan'in
adalara her haliikirda tam deniz yetki alani verilmesi gerektigi tezine karsin, kendi devlet
uygulamasinda bunu yansitmayan adimlar atug: da goriilebilmektedir. Bunun en biiyiik
ornegini 2020 yilinda Italya ile imzalanan ve Iyon Denizi mevkiindeki bir MEB sinirlama-
sin1 icermesi sebebiyle kapsami bakimindan Dogu Akdeniz’i ilgilendirmiyor olsa da igerigi
bakimindan ilgilendirebilecek olan Italya-Yunanistan MEB Antlasmast teskil edebilmekte-
dir. 1977 tarihli Italya-Yunanistan Kita Sahanligi Andlasmas’'nin devami niteliginde olup
ayni sinirlari iceren bu MEB andlasmasinda, bazi Yunan adalarina kismi etkiler taninmuig;
esit uzaklik prensibine dayali ortay hat sinirlandirmalari, hak¢a ¢oziime ulasmak adina
dogrudan uygulanmak yerine gerektigi ol¢tide degistirilmistir. Tim bunlarin sonucunda
Yunanistan'in da bu antlasma kapsamindaki sinirlandirmayr hukuka uygun buldugu resmi
diizeyde dile getirilmistir.”® Bu agidan bakildiginda, Yunanistan'in kendi devlet uygulama-
lartyla da BMDHS nin 121. maddesine iliskin Dogu Akdeniz sorunu kapsamindaki yoru-
muyla geliskiye diistiigii sdylenebilecektir.””

Tirkiye’nin genel tutum ve sdylemlerine bakildiginda, bélgedeki adalarin Tiirkiye ana-
karasiyla ortay hat ¢izilmesinde kullanilamayacagi ve adalarin Yunanistan anakarasi ile ¢izi-
len ortay hattn ters tarafinda kaldigindan bahisle sinirlandirmada ikinci sathada yer alan
“ilgili durumlardan” biri olarak degerlendirilmesi gerekliligine bagli olarak tam deniz yetki

% ibid 211-213.

> Emmanuel Roucunas, ‘Greece and the Law of the Sea’ in T Treves (eds), 7he Law of the Sea (Kluwer, Netherlands
1997) 232.

5 Nicholas A. Ioannides, ‘Eastern Mediterranean Policy Note: Turkish Maritime Claims Offshore Cyprus’ [2017]
Cyprus Center for European and International Affairs 1, 4, <https://cceia.unic.ac.cy/wp-content/uploads/
EMPN_18.pdf> Erigim Tarihi: 5 Nisan 2022; Poulantzas (n 47) 255.

56 Ekathimerini, ‘Greece and Italy sign ‘historic’ maritime borders Accord’ (9 June 2020) <https://www.ekathimerini.
com/news/253489/greece-and-italy-sign-historic-maritime-borders-accord/> Erigim Tarihi: 5 Nisan 2022

57 Yiicel Acer, ‘Yunanistan'in Adalara Dair Hukuksal Celigkileri Yunanistan-Italya Deniz Sinir1 Antlasmasi Ornegi’
329 (Seta Yayinlar1 2020) 15-16. <https://setav.org/assets/uploads/2020/08/A329.pdf> Erisim Tarihi: 11 Aralik
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alanlarina sahip olamayacagi yoniinde bir tutumun oldugu goriilmektedir.’® Turkiye, 32°
16’ 18” D boylaminin ilgili alandaki deniz yetki alaninin dogu sinirin: tegkil ettigini ileri
stirmekte olup” bu ¢ikarim devlet uygulamalari ve notalarla® da tutarl: bir sekilde des-
teklenmektedir. Ornegin, 2011 yilinda, Italya’ya ait bir telekomiinikasyon sirketine ait bir
gemiye ilgili alanda arastirma yapacagi sirada uyari verilmis; muhtemel Tiirkiye deniz yetki
alaninda oldugu anons gegilerek izin almast gerektigi iletilmistir ve Italyan makamlari da
gerekli izni sonrasinda Tiirkiye Cumhuriyeti Disigleri Bakanligrndan almistir.®® Nitekim
Tiirkiye'nin 12 Mart 2013 tarihli bir notasinda da sinirlamalar agisindan “hakkaniyet pren-
sibi” (principle of equity) ve “6zel durumlar”a (special circumstances) uygun ¢oziimiin sart
oldugu vurgulanmig; Yunanistan'in kendi kanunlarina ve notalarina dayandirdigt denizel
alanin Turkiye'nin egemenlik alaninin ihlali niteliginde oldugu agikea zikredilmistir.®

Tirkiye ile Yunanistan'in arasindaki bu soruna uluslararast hukuk prensipleri 1s1g1nda
bakildiginda ilk olarak séylenmesi gereken nokta, Yunanistan’in ileri stirdiigii esit uzaklik
yonteminin, hak¢a ¢6ziime ulagsma konusunda tek ve zorunlu bir yontem olmadig gergegi-
dir. Kald1 ki UAD de bu durumu Kuzey Denizi Kita Sahanligi, Tunus-Libya ve Nikaragu-
a-Honduras Davasi basta olmak iizere bir¢ok i¢tihadinda ifade etmistir.®> Bu noktada Tiirk
tezleri de deniz yetki alan: sinirlandirmasinin hakkaniyete uygun olmasini talep etmekte-
dir.** Kanaatimizce burada 6nemli olan nokta, sinirlandirmada esit uzaklik ydntemine gore
cizilen hattin her olayin 6zel kosullarindaki “ilgili durumlar” ele alinarak diizeltilmesi ile
hakea ¢oziime ulagma yaklasimidir. Zira hicbir belirleyici unsur gézetmeden “hakkaniyet”
onceliginde bir yaklasim da hukuki belirlilik ilkesi agisindan problem dogurmaya elverisli
olabileceginden hem yargi organlart hem de diger muhatap devletler nezdinde reddedilmeye
ok miisaittir. Ote yandan adalarin, bu agidan cografi “ilgili durumlardan” sayildigini belirt-
mek gerekmektedir. Bu noktada da her ne kadar bununla ilgili genel bir kural yoksa da her
olayin kendi kosullarina gore adalara tam veya kismi etki verilmesi, cep bolge verilmesi veya
hig etki verilmemesi seklinde bir sinirlandirma rejiminin olustugu sdylenebilmektedir.®®

Yunanistan-Tiirkiye arasindaki Dogu Akdeniz uyusmazliginin temelinde ise Tiirk tezle-
rinin de degindigi iizere, iki devletin anakara olugumlari arasinda cizilecek olan ortay hattin
ters tarafinda ve Tiirkiye anakarasina ¢ok yakin mesafede konumlanmig “ters tarafta kalan
adalar” problemi bulunmaktadir. Bu noktada, ters taraftaki adalarin tam etkiyi en zor hak

58 Sertag Hami Baseren, Dogu Akdeniz Deniz Yetki Alanlarr Uyusmazligi (TUDAV Yayinlari 2010) 43.
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eden ada ¢esidi oldugunun alu ¢izilmelidir. Nitekim yargisal i¢tihatlarda da bu yonde bas-
kin bir egilim oldugu goriilebilmektedir. Bu noktada, bu yondeki adalara Katar-Bahreyn
Davasi®® digindaki yargt kararlarinda da tam etki verildigi goriilmemektedir.*” Nitekim esit
uzaklik/ilgili unsurlar ydntemine uygun olarak hareket edilen yargilamalara g6z auldiginda,
sadece ti¢ davada ilk asamada cizilmis olan gecici esit uzaklik ¢izgisinin hicbir ayarlamaya
tabi tutulmadigy; ¢ogunluk davada bu ¢izginin “ilgili unsurlar” isiginda yer degistirmis
oldugu Yunan doktrinde de agik¢a belirtilmekeedir.®®

Yukarida da ayrica ifade edildigi tizere, yargisal ictihatlarin adalara ve ozel olarak da
ters tarafta kalan adalara iligkin yaklagimi kendi icinde farklilik arz etmekte olup adalara
etki verildigi durumlarda bu etkinin derecesi hususunda da tam bir yeknesak uygulamadan
bahsetmek miimkiin olamamaktadir. Nitekim bu farklilik durumu Banglades-Myanmar
kararinda da zikredilmis; deniz yetki alanlarina dair sinirlandirmalar bakimindan ne devlet
pratiginde ne de yargi kararlarinda adalarin etkisine dair genel-gecer bir kuralin olmadigi
ve her somut durumun kendine has 6zellikler ihtiva ettigi agik¢a vurgulanmistir.®” Bu min-
valde, adalara tam etki taninmamasinda adalarin ekonomik ve sosyal hayati, ytizol¢iimii gibi
faktorlerin de etkili oldugunun alu ¢izilmelidir.”® Tiim bunlar 1s1ginda distiniildigiinde,
cografyanin tstiinligii prensibine dayali olarak anakara uzunlugu 6n planda tutuldugun-
dan, Yunanistan'in adalar1 yerine Yunan anakarasi ile Ttirkiye anakarasi arasinda esit uzaklik
prensibine dayali ortay hat ¢izgisi referans alinarak bir ¢oziime gidilmesi hukuken isabetli
bir ¢6ziim yolu olacaktir. Nitekim karsi devletlerin sahillerine yakin olan adalara tam etki
verilmesinin “cografyanin yeniden sekillendirilmesi” olacagi yargi kararlarinda da agik¢a zik-
redilmistir.”! Bu eksende degerlendirildiginde, bu yonteme gore de ters tarafta kalan Yunan
adalarina kismi etki verilmesi veya somut olayin sartlarina uygun oldugu tizere Meis gibi
en kiiciik boyuttaki adalara ise (karasulari haricinde) hig etki verilmemesi giindeme gelen
hukuki durum olacakur.” Nitekim bu yaklasima paralel olan UAD kararlar1 basta olmak
lizere yargi kararlar1 da mevcuttur. Ornegin, Divan 1977 yilindaki Anglo-Fransiz Tahkim
kararinda, Ingiltere’ye ait Anglo-Normand adalarina anakaralar arasinda gizilen ortay hattin

8 Maritime Delimitation and Territorial Questions between Qatar and Babrain [2001] L. C. J. Rep. 40. Fakat bu dava-
nin kendine has unsurlarinin, Divan'in bu yonde bir karar vermesinde etkili oldugunun alu gizilmelidir. Nitekim
s6z konusu dava 6zelinde taraflarin karasulari ve diger deniz yetki alanlari agisindan tek bir sinir belirlenmesini talep
ettikleri diigiiniildiigiinde, bu durum acikea gériilebilmekeedir. Yiicel Acer, Uluslararas: Yarg: Kararlar: Temelinde
Ege ve Dogu Akdenizde Sinirlandirma Sorunlar: (Seta Yayinlar1 2021) 343-344.

¢ ibid 342.

68

Bu davalar, Kamerun-Nijerya Davasi, Guyana-Surinam Tahkimi, Gana-Fildisi Sahilleri Davasrdir Nicholas A Ioan-
nides, Maritime Claims and Boundary Delimitation Tensions and Trends in the Eastern Mediterranean Sea, (Routledge,
2021), 82. Davalarin tam metinleri i¢in sirastyla bkz. Land and Maritime Boundury hetween Cameroon and Nigeria
(Cameroon v. Nigeria: Equatorial Guineu intervening) [2002] 1.C.J. Rep 303; Award in the arbitration regarding the
delimitation of the maritime boundary between Guyana and Suriname [2007] United Nations Ad-hoc Arbitration
Rep. XXX, 1; Delimitation of the Maritime Boundary in the Atlantic Ocean (Ghana/Céte d’Ivoire) [2017] ITLOS Rep
4.

Dispute concerning delimitation of the maritime boundary between Bangladesh and Myanmar in the Bay of Bengal
(Bangladesh/Myanmar) [2012] ITLOS Rep. 4, para 147. [“Banglades-Myanmar Davasi”]

70 Singil (n 27) 152.

71

69

Romanya/Ukrayna Davast (n 10) para 149.
72 Yayct (n 36) 20-21.



84 M. Bardakci

ters tarafinda kaldiklari ve adalarin bulunduklart konumlari itibariyle dengeyi bozduklar:
icin sinuirlt etki vererek 12 mil balikeilik bolgesi verilmesine hitkmetmistir.”®> Yabanci dokt-
rinde, her ne kadar Yunan adalarinin ileri ugta kalmis bir gekilde degil de tiim denizel alana
yayilmis halde bulunmasinin Tirkiye'nin iddialarinin Divan’in bu karariyla tam uyusmadi-
gina dair goriisler mevcut ise de her halitkarda Yunanistan’in Meis'in varligina dayali iddia-
lari nezdinde Divan’in bu kararinin kullanilmasinin Tiirkiye a¢isindan hukuken isabetsiz bir
yaklasim olmayacag ifade edilmektedir.”* Bir baska dava 6rnegi olan Banglades-Myanmar
kararinda Bangladeg'e ait St. Martin adasi, deniz yetki alanina dair sinirlandirma bakimin-
dan tamamen ihmal edilmistir. Mahkeme ¢ikariminda, adalarin deniz yetki alanlarina dair
genel bir kural olmadigini vurgulayarak cografi ger¢ekler ve somut olayin kosullarina 6zgii
“ilgili durumlarin” varligint gézetmis; adanin konumu itibariyle deniz yetki alani sinirlan-
dirmasinda adaya herhangi bir etki atfedilmesinin Myanmar’in sahillerinin 6l¢iisiiz dere-
cede engellenmesine yol agacagini belirterek St. Martin adasinin sinirlandirma projeksiyo-
nunda herhangi bir “ilgili durum” olusturamayacagina hitkmetmistir.”> Nikaragua-Kosta
Rika davasinda ise Divan, adalara dair cografi gercekler ve ilgili/6zel durumlarin 6nemli
oldugunu ve adalarin sinirlandirmalardaki etkisine dair genel bir kural bulunmadigini
Banglades-Myanmar davasina atfla belirtmis; somut olaydaki Nikaragua'ya ait Corn ada-
larinin, anakaradan uzakliklari ve kiigiik olmalarini esas almak suretiyle adalara yarim etki
verilmesine hitkmetmistir.”¢ Ote yandan, Romanya-Ukrayna davasinda da benzer gerekge-
lerle Yilan Adasr’na etki taninmamugtir.”” Bir diger 6rnekte ise Eritre-Yemen arasinda veril-
mis olan Uluslararasi Deniz Hukuku Mahkemesi (ITLOS) kararinda’ ilgili adalarin esit
uzaklik ¢izgisinde referans alinmayarak kita sahanligina yetkisinin bulunmayacagina isaret
edilmistir.”” Divan'in oniine gelen 2012 tarihli Nikaragua-Kolombiya arasindaki davada
ise Kolombiya'ya ait olan bazi adalari, deniz yetki alani sinirlandirmasinda kismen ihmal
etmek suretiyle ¢izilmis ortay hatti Nikaragua lehine diizeltme yoluna gitmistir. Divan’in bu
belirlemesinde, Kolombiya'ya bagli bu adalarin anakaradan uzak konumda kalmasi, adalara
tam etki verilmesinin kesmeme prensibine aykirilik tegkil etme durumu ve iki devletin ilgili
kiyilari arasindaki uzunluk farki basat rol oynamigtir.®

Bu ¢ercevede goriilecegi tizere, Meis adast merkezinde ¢izilecek olan ortay hatta dayali bir
deniz yetki alanlari sinirlandirmasinin Tiirkiye'yi ¢ok kisithi bir alana hapsettigi somut bir
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sekilde ortadadir. Bu kapsamda, Tiirkiye agisindan yargt kararlarinda kullanilan kesmeme
prensibinin ayri bir 6nem de arz ettigi sdylenebilecektir. Kaldi ki bu durum bazi Yunan
ve yabanct doktrin yazarlarinca da ifade edilmistir. Ornegin Youllarides, her ne kadar kes-
meme prensibine sadece anakara perspektifiyle degil, adalarin da alanlari agisindan yaklas-
mak gerektigini ifade etse de kesmeme prensibi is1ginda distiniildigiinde Turkiye'ye yakin
adalarin tam etkiye sahip olmasinin oranusiz bir sonu¢ dogurabilecegini kabul etmektedir.®!
Yabanci doktrindeki diger bir yazar Dyke’a gore ise ters tarafta kalan adalarin, Kanal Adalar:
davast veya Papua Yeni Gine-Avustralya andlagmalarindaki gibi bazi devlet pratiklerinde
karasular1 disinda denizel alana sahip olmadigi durumlar, Tiirkiye’nin tezleriyle uyum goster-
mektedir.®* Bu ¢er¢evede diisiiniildiigiinde muhtemel bir MEB sinirlandirmasinda, Yunan
adalarinin biytikliik, niifus ve konumu biiyiik 6nem arz etmektedir. Bu agidan Dyke, Meis
adasinin tam etkiye sahip olma konusunda en diisiik ihtimale sahip ada oldugunu zikret-
mektedir.® Ayrica yazara gére Rodos, Sisam veya Limni gibi adalar nispeten daha biiyiik
olduklarindan denizel yetki alanina sahip sayilabilse de bunlarin sahip olacagi muhtemel
tam yetkili alan, Tiirkiye'nin sahillerini keserek acik denizlerle irtibatini 6nemli 6l¢tide kes-
mis olacagindan bu adalarin da sinirli etkiye sahip olmast hukuken makul goriilmektedir.®
Kanaatimizce de yazarin bu yaklagimi, yarg kararlarinin ¢ikarimlariyla uyumlu ve hukuken
isabetli goriilmektedir. Ote yandan, Yunan doktrininde Tiirk tezlerinin haklilik payr oldu-
guna da dikkat ¢eken 6rnekler mevcuttur. Bu gercevede Siousiouras ve Chrysochou, Yunan
tarafinin dogrudan esit uzakliga dayali yaklagiminin son yarg itihatlari ¢ergevesinde kabul
gormeyebilecegine dikkat ¢cekmis; ancak esit uzaklik ydnteminin baslangicta kullanilip son-
radan ayarlamalara tabi tutulacagina isaret etmistir. Ayrica yazarlar, Meis'in ters tarafta kalan
ada konumundan ve anakaraya uzak kiiciik bir ada olmasindan bahisle Tiirkiye sahilleri agi-
sindan kesme etkisi dogurabileceginin ve buna binaen sinirlandirmada esas ¢izgi alinmadan
stnirlt bir etkiye sahip sayilabileceginin altini ¢izmistir.®

3.2. TURKIYE-GUNEY KIBRIS RUM YONETIMi ARASINDAKI
HUKUKI DEGERLENDIRMELER

Tirkiye ile GKRY arasindaki sorunun temelini ise GKRY nin Kibris Adast’nin tek resmi
ve megru temsilcisi olarak taninmasina bagli belirsizlik ortami olusturmaktadir. Tiirkiye'nin
bu sebeple GKRY’yi muhatap olarak dahi almamasi da bu sorunun uzanusi olarak sayila-
bilmektedir. Devlet uygulamas: bakimindan bakildiginda, GKRY 2004 yilinda MEB ilani
yapmis; 2003 yilinda Misir’la, 2007°de Liibnan ile ve 2010 yilinda Israil ile deniz yetki alani
andlagmalar1 yapmistir. Ayrica GKRY, 2007 yilinda da deniz yetki alan: olarak iddia ettigi
yerleri 13 ayr1 parsele ayirip cesitli tilkelerin enerji sirketlerine bu bélgelerde faaliyet ruhsat
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Ocean Yearbook Online 44, 65.

8 ibid 66.
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% Petros Siousiouras ve Georgios Chrysochou, “The Aegean Dispute in the Context of Contemporary Judicial Deci-

sions on Maritime Delimitation’ (2014) 3(1) Laws 12, 36.
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vermek {izere ihaleler yapmaya baglamigtir.®® Tiirkiye, GKRY nin bu hamlelerine diploma-
tik yollardan ve sahadaki devlet uygulamalariyla karsilik vermek suretiyle bunlart hukuken
tanimadigini ortaya koymustur.

GKRY’nin tiim bu yapug: ikili sinirlandirma andlagmalarinda esit uzaklik metodunu
kullandig goriilmektedir; zira GKRY nin iddiasina gére bu metodun kullanim: bu and-
lagmalarla birlikte bolge tilkeleri arasinda yaygin kullanilan ve teamiil olan yéntem haline
gelmistir.®” Ayrica GKRY, Tirkiye'nin GKRY nin ada iilkesi sifatina dayali olarak ana kara
tilkesine gore deniz yetki alaninin tam olmayacagini veya daha az olacagini gostermek icin
bagsvurdugu yargt kararlarinin konusunu teskil eden adalarin Kibris'a kiyasla ¢ok kiigiik
adalar oldugunu ve Tiirkiye’nin bu iddiasinin yetersiz olacagini da ileri siirmektedir.®® Ote
yandan, Turkiye'nin ise bu iddialara kargilik olarak ilk sathada, GKRY’nin Kibris'in tama-
muni temsil etmedigini ileri siirerek KKTC ile birlikte hareket etmeden atilan adimlarin
gegersiz olacagint savundugu belirtilmelidir.*” Bunun diginda Tirkiye, oranulilik ilkesi 151-
ginda, iki tilkenin kiyilarinin miktart ve GKRY nin Turkiye’nin Misir ile ¢izecegi muhtemel
ortay hatun tersinde kalan bir ada olarak konumlaniyor olmasindan bahisle GKRY nin
deniz yetki alaninin tam olmayacagini da ortaya koymaktadir.”® Turkiye'nin yaklasimina
gore GKRY, tek tarafli hamleleri ile BMDHS 74 ve 83. maddelerden dogan muhataplarla
goriisme yiikiimliligiint ve yine BMDHS nin 300. maddesinden dogan iyiniyetli hareket
etme yiikiimliligiind ihlal etmektedir.”!

Dogu Akdeniz meselesinin Tiirkiye ile GKRY arasindaki boyutuna uluslararasi hukuk
agisindan bakildiginda, her ne kadar Turkiye tarafindan taninmiyor olsa da GKRY nin
tiim Kibris adasini temsilen Kibris Cumbhuriyeti olarak goriildiigii belirtilmelidir. Fakat fiili
durumda GKRY adanin sadece giineyindeki kismi kontrol ediyor oldugu i¢in muhtemel
sinirlandirma projeksiyonlarinda da yine bu kismin referans alinmasi gerekecektir.

Tiirkiye ile GKRY arasindaki hukuki iligkide, bir tarafta anakara iilkesi ve diger tarafta bir
ada tilkesi oldugu i¢in 6n plana ¢ikan ilkeler “cografyanin tstiinligi” ve “orantlilik” ilkeleri
olacakur. Adalar ile anakara devletleri arasinda yapilan deniz yetki alanlarina dair sinir-
landirmalarda, adanin bagimsiz bir devlet olmasinin daha fazla deniz yetki alanina sahip
sayllmasinda onem arz ettigi sdylenmelidir.”* Nitekim bu husustaki bir yaklagim, Libya/
Malta Davasr'nda Divan tarafindan da kabul edilmistir.”> Fakat Libya/Malta Davasi’'nda
oldugu gibi ada iilkeleri ile anakara devletleri arasinda yapilacak olan deniz yetki alanlarina
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dair sinirlandirmalar bakimindan 6n plana ¢ikan bir diger 6nemli unsur da taraflarin kiy:
uzunluklari olmaktadir. Kaldi ki Divan da esas olarak Libya ile Maltanin kiy1 uzunluklari
arasindaki farki dikkate almak suretiyle sinirlandirma ¢izgisini Malta aleyhine ayarlayarak
karar almistir.”® Ayrica, burada dikkat edilmesi gereken noktalardan bir digeri de Libya/
Malta Davasinda isaret edildigi tizere, soz konusu adanin bulundugu bolgenin tamami
agisindan konumu ve biytikligidir.” Nitekim bu yonde disiinildiigiinde, soz konusu
davada bagimsiz bir ada devleti olan Malta’ya sinirli etki verilmesinde, tiim Akdeniz bolgesi
nezdindeki kiigitk boyutu da etkili olmustur.”® Bu eksende diisiiniildiigiinde, Yunanistan
ile olan uyusmazlikta da goriilldigii tizere cografyanin tstiinliigii prensibine gore anakara
tilkesi lehine (ve adalar aleyhine) bir sinirlandirma cizgisinin belirlenmesi, sinirlandirma
projeksiyonlarinda genel bir kural halini almigtir. Ayrica bu durumun ada tilkeleri i¢in de
gecerliligini korudugu soylenebilmektedir. Bu agidan, Tiirkiye ile GKRY nin bélgeye ilis-
kin kiyilari arasinda 10 kat1 asan farkin bulunmasi goz 6niine alindiginda, muhtemel bir
stnirlandirmanin Turkiye lehine olmast gerektigi sonucu ortaya ¢ikmaktadir.”” Fakat kanaa-
timizce GKRY nin anakara karsisinda bir ada devleti olmasinda bahisle hi¢ deniz yetki alani
alamayacagina dair bir yaklasim da hukuken isabetsiz olacakur.

3.3. TURKIYE-MISIR ARASINDAKI HUKUKI
DEGERLENDIRMELER

Misir, Tirkiye agisindan Dogu Akdeniz deniz yetki uyusmazligindaki konumu diger
aktorlerle olan iliskiye ¢ok bagli olan bir iilke konumundadir. Bunun altinda yatan sebep,
Tiirkiye'nin Misir ile yapabilecegi sinirlandirmanin Yunanistan ve GKRY ile anlagmazlik
bulunan bolgelerle 6rtiisen bir fazda yer almasidir. Bu agidan bakildiginda, Turkiye'nin
Maistr ile andlagma yapmasi halinde, diger iki aktorle olan sorunlarini biiytik ol¢iide rafa
kaldirabilmesi olanakli goriinmektedir.

Misir, Tirkiyeden sonra bélgedeki en uzun kiyiya sahip tilke konumundadir. Mistr;
GKRY ile 2003 yilinda bir sinirlandirma imzalamis, Tiirkiye bu andlagmaya itirazint dip-
lomatik yolla ileri siirmigtiir.”® 2003 yilinda GKRY ile ortay hat esasina dayali olarak
imzaladig1 andlagmaya bu acidan bakildiginda, kiyr uzunlugu/paylasilan alan oranina gore
Mistr'in GKRY’ye ¢ok biiyiik bir yetki alanini biraktig1 goriilmektedir. Ote yandan benzer
bir andlagmay: Tiirkiye ile yapmis olmasi halinde ¢ok daha fazla yetki alani kazanabilecegi
ongoriilmektedir.”” Turkiye ile Misi'in kiyilarinin sekli ve uzunluklarinin birbiriyle olan
yiiksek uyumu distintildiigiinde, iki tilkenin dogrudan incelemesine de gerek duymadan
ortay hatta gore sinirlandirma yapilmasi miimkiindiir.'* Fakat arada ti¢tincii bir tilke konu-
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mundaki GKRY nin varlig1 hesaba katuldiginda ti¢ tilke arasinda bir sinirlandirma yapilmasi
hukuken en isabetli secenek olacakur. Iste bu noktada, Mistr, Dogu Akdeniz havzasinda
devletler arasinda muhtemel is birligi alani olusmasina devlet pratikleri ve yaptgi andlasma-
larla en ¢ok mani olan devlet konumuna diismektedir ve bu durum da BMDHS nin 123.
maddesi kapsamindaki is birligi yapma yiikiimliltgiintin ihlali olarak goriilebilmektedir.'!

Son olarak ifade edilmelidir ki 2020°de Yunanistan ile Misir arasinda yapilan deniz yetki
alani sinirlandirma andlagsmasina bakildiginda, Yunanistan’a ait kiigiik dl¢ekteki Meis Ada-
st'nin referans alinmadig goriilmekeedir.'” Misir'in da Yunanistan'in kiigiik 6lgekeeki ada-
lart konusunda Turkiye'nin tezleriyle paralel kanaate sahip olduguna isaret ettigi soylenebi-
lir. Nitekim Misir doktrininde ifade edilen bir yaklasima gore de Meis adasi, Tuirkiye-Misir
arasinda yapilacak bir ikili sinirlandirma agisindan Tiirk tezlerinin de ifade ettigi gibi hak-
kaniyete ve kesmeme prensibine aykirt durumlar olusturacagi i¢in tamamen ihmal edilme-
lidir.'® Bunun diginda Misir’in, Yunanistan ve GKRY’nin yaklagimlarinin aksine Yunan
adalar1 tizerinden Yunanistan-GKRY-Misir eksenli bir tiglii sinirlandirmay (¢ripoint deli-
mitation) degil, Tiirkiye-GKRY-Misir arasinda yapilmasi gereken bir tiglii sinirlandirmay:
kabul edebilecegi ayni yazar tarafindan agikca ifade edilmistir.'” Bu eksende diisiiniildii-
giinde, Misir’in bu andlagmadaki sinirlandirma kapsaminda ozellikle 28° 00" 00” boyla-
muni dogu sinir olarak kabul etmesi, Tuirkiye ile muhtemel bir MEB andlagmast yapmasina
olanak saglayan bir faktor olarak 6n plana ¢itkmaktadir.'® Fakat yine de bu andlagsmanin,
Yunanistan’in anakarasi yerine, Meis’e gore nispeten biraz daha biiyiik 6l¢ekteki diger Yunan
adalari esas alinarak yapilmis olmasi cografyanin tistiinliigii prensibi basta olmak tizere hakga
bir ¢oziime ulagilmasina dair diger prensiplere aykirilik teskil etmekeedir.’®

3.4. TURKIYE-LIBYA ARASINDAKI HUKUKI
DEGERLENDIRMELER

Tiirkiye ile Libya arasinda 27 Kasim 2019 yilinda imzalanan ve 7 Aralik’ta da Resmi Gaze-
tede yayinlanan'” MEB sinirlandirilmasina dair Mutabakat d4hilinde deniz yetki alanlarina
stnirlama getirilmistir. Bolgedeki devletlerin Libyadaki i¢ savag durumu nedeniyle andlas-
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manin gegerli olmayacag: seklindeki elestirileri ve iddialar1 olmus olsa da Libyadaki Ulusal
Mutabakat Hiikiimeti'nin (UMH) BM tarafindan taninmis megsru hiikiimet oldugu'® ve
andlagma akdetmeye hukuken ehil oldugu diisiintilmelidir. Tiirkiye, Libya ile vardigi bu
anlagma ile kendi hukuki tezlerine uygun bir sinirlandirma yapmis olmanin yaninda, bolge
tilkelerinin Tiirkiye’'nin gériismeye yanasmadigina dair iddialart da bir bakima bosa ¢ikar-
mis olmaktadir. Ayrica, Tiirkiye agisindan Dogu Akdeniz sahasinda olusabilecek en kotii
senaryo olarak goriilmesi miimkiin olan Yunanistan ile GKRY arasi bir sinirlandirmay: da

engellemistir.'”

Yunan doktrininde bu Mutabakat'in Yunan deniz yetki alaninin ihlal ediyor olmasindan
bahisle Yunan doktrininde ve devlet pratiginde Yunanistant higbir sekilde baglamayacagina
dair ¢ikarimlar mevcuttur.!® Ugiincii devletlerin muhtemel deniz yetki alanlarinin varlig:
halinde olusan durumlara dair yargi kararlarina bakildiginda, genel olarak ii¢iincii devlet-
lerin haklarinin korunmasina 6zen gosterilmesinin gerektigi ve BMDHS nin 123. maddesi
baglaminda ve uluslararas: hukukun genel yiikiimliiliikleri kapsaminda taraflarin “is birligi
yukiimlaligi” alunda olduklarinin agik¢a vurgulandigr goriilmekeedir.!"! Divan’'in genel
yaklagimyi, iki tarafli sinirlandirma andlagmalarinin, ilgili alanda muhtemel deniz yetki ala-
nina sahip devletler agisindan res inter alios acta ilkesine de uygun olarak etki dogurmaya-
cagl yoniindedir.'? Bu eksende diisiiniildiigiinde, sadece Libya Mutabakati’'nin degil; Dogu
Akdenizde yapilmis olan tiim ikili andlagmalarin “is birligi ytikiimlligii"niin disinda yapil-
dig1 sdylenebilmektedir.!”® Ote yandan, devlet pratiklerinde ise iigiincii devletlerin haklari-
nin muhafazasina dair daha esnek bir egilimin oldugu gortilmektedir. Nitekim bir¢ok ikili
andlagmada, iigiincii devletlere dair adalarin ihmal edilebildigi gozlemlenmektedir. Orne-
gin, 1974 tarihli Italya-Ispanya Kita Sahanligi andlagmasinda'™ Fransa'ya ait biiyiik Kor-
sika adast dikkate alinmamigtir. Tiim bu sonuglar 6zelinde degerlendirme yapildiginda, s6z
konusu sorunun daha kapsaml: bir is birligi icerisinde ¢oziimlenmesi veya uluslararast yargi
organlarina taginmast biiyitk 6nem arz etmekeedir.

Libya, 2011 yilinda Arap Bahari diye adlandirilan siiregten sonra biiyiik bir istikrarsizlik
ve kaos ortamina siiriiklenmis; devam eden siirecte ise iilkede i¢ savas cikmistir. I¢ savas
ortaminda Rusya, Wagner gibi bazi 6zel silahl: sirketleriyle dolayli yoldan UMH aleyhine
isyanct konumundaki Hafter birliklerine destek verirken', isyancilar bazi Avrupa devlet-
lerinden de destek almiglardir. Bu durum kargisinda Tiirkiye, UMH'den taraf olarak s6z

konusu hiikiimetin daveti ile Libya'ya askeri destekte bulunmaya baslamistir. Bu askeri
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hamleden sonra da Tiirkiye’'nin sahada daha aktif adimlar attugi ve atacagina dair kani bolge
tilkelerinde ve bolge dis1 bityiik gii¢ aktdrlerinde olusmustur.

3.5. TURKIYE ACISINDAN MUHTEMEL HUKUKIi BASVURU
YOLLARI

Uluslararasi hukuk, dogasi geregi egemen esitler olarak sayilan devletlerin arasindaki
temel miinasebetleri diizenlemektedir. Devlet egemenligi prensibinin merkezde bulundugu
uluslararast diizlemde ise bu sistemin ana aktorleri olan devletlerin arasinda ¢ikar ¢atisma-
lart ve buna bagli olarak uyusmazliklarin ¢ikmast kacinilmaz olmakreadir. Kald: ki ulusla-
rarast iligkilere hakim olan realist yaklagima gore de devletler, uluslararas: sistemde anarsik
bir mekanizmada durmaktadir."'¢ Iste bu kertede, uluslararasi hukukun en énemli islevi
s0z konusu bu uyugmazliklarin bariscil bir ¢6ziime kavusturulmast ve biiyiik catigmalara
dontismesini 6nleme noktasindadir. Nitekim bu hususa uygun olarak BM Sart’nin 2/3
hitkmiinde de uyusmazliklarin bariscil ¢oztilmesine dair yiikiimliliik zikredilmistir:

“Tiim diyeler, uluslararasi nitelikteki uyusmaziiklarins, uluslararasi baris ve giiven-
»117

ligi ve adaleti tehlikeye diisiirmeyecek bicimde, bariset yollarla ¢ozerler.

Devletlerin uyusmazliklart bariscil ¢oziimiine dair soz konusu bu yiikiimliligiin hari-
cinde BM Sartr’nin 33. maddesinde'*® de ¢oziim yollarina dair serbestiyet ilkesi agikea ifade
edilmistir. Bu ¢ercevede, devletlerin aralarinda bulunan sorunlari uluslararast hukuk kapsa-
minda ¢oziimlemeleri, BM Sart’nin da Giris kisminda ve 1. maddesinde agik¢a belirtmis
oldugu “diinya bariginin ve giivenliginin muhafazasi ve temini” misyonunun da yegine
geregi olmaktadir.

Tiirkiye ile Yunanistan'in deniz yetki alanlarina dair problemlerinin 6ziinde, iki devletin
arasindaki deniz havzasinin kisitli alani bulunmaktadir. Dogu Akdeniz sorunundan da daha
eski bir ge¢mise dayanan Ege sorunu iki devlet arasinda her zaman gerginlik olusturmaya
miisait bir uyusmazlik olarak siiregelmistir. Bu ¢ergevede, Ege sorununun sadece sahaya
yansimasinin olmadidy, yargi kararlart boyutunda da Uluslararas: Adalet Divani’'nin 6niine
gitmis bir ihtilaf oldugu séylenmelidir. Divan’in 6niine daha 6nce Ege Kita Sahanligi Davasi
ile getirilmis ve bu soruna dair Divan'in yaklasimi, Dogu Akdenizdeki sorunun da UAD
veya diger yargi organlarindan birine taginmasi ihtimaline dair bazi ipuglar1 vermesi agisin-
dan da elzem goriinmektedir. Ege Kita Sahanligi Davast kapsaminda ise ilk olarak, 1975
yilindaki NATO zirvesinde donemin liderleri Stileyman Demirel ve Konstantin Karamanlis

¢ Nitekim bu konuda realist yazar H.J. Morgenthau da devletlerin en biiyiik 6nceliklerinin “ulusal ¢ikar’lari oldu-
gunu ifade etmektedir. Hans J. Morgenthau, “The Primacy of the National Interest’ [1949] The American Scholar
207, 210.

17 BM Sart’'nin Tiirkge terciimesi i¢in bkz. T.C. Adalet Bakanlig1, <https://inhak.adalet.gov.tr/Resimler/SayfaDoku-
man/2212020141836bm_01.pdf> Erisim Tarihi: 17 Nisan 2022.

118 BM Sart’'nin 33. maddesi su sekildedir:
“1. Siiregitmesi uluslararas: baris ve gitvenligin korunmasini teblikeye diisiirebilecek nitelikte bir uyusmazliga taraf olan-
lar, her seyden once goriisme, sorusturma, arabuluculuk, uzlasma, hakemlik ve yargisal ¢oziim yollar: ile, bolgesel kurulug

ya da anlasmalara basvurarak veya kendi sececekleri bagka yollarla buna ¢oziim aramalidiriar.

2. Giivenlik Konseyi, gerekli gordiigiinde taraflar: aralarindaki uyusmaziigs bu gibi yollarla cozmeye ¢agirir.”
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arasinda yapilan goriisme sonucu agtklanan Britksel Bildirisi’nin varligina isaret edilmelidir.
S6z konusu Bildiri’ye gore, Yunanistan'in ana iddiasi, iki taraf liderlerinin Ege Kita Sahan-
lig1 sorununun Laheyde ¢6ziimlenmesine karar verdiklerine dair ¢tkarimidir. Bu Bildiriden
sonraki siirecte, Yunan tarafi Tiirkiye'nin Ege deniz sahasinda yapugi bazi sismik arasgtirma
faaliyetlerinin hukuka aykirt oldugundan bahisle s6z konusu bu Bildiri’ye iki devlet ara-
sinda UAD’yi yetkili kilan bir tahkimname olarak yaklasarak Ege Sorunu’nu 1976 yilinda
UAD’ye tasimustir. Tuirk tarafi ise ¢esitli gerekgelere dayanarak UAD’nin yetkisizligini ileri
sirmiistir."”” Divan ise kararinda Bildiri’nin UAD’yi taraflar arasinda acikea yetkili kilan bir
irade uyusmasini yansitmadig: ifade etmis ve Tiirkiye'nin yetkisizlik itirazini kabul etmistir.
Ayrica Divan Tirkiye'nin Ege'de girismis oldugu tek tarafli sismik arastirma faaliyetlerinin,
taraflarin lehine ve aleyhine telafisi miimkiin olmayacak boyutta bir durum olusturmadigin-
dan bahisle Yunanistan’in bu konudaki ihtiyati tedbir talebini de reddetmistir.'® Divan’in
bu tutumu, Dogu Akdenizdeki uyusmazligin mahkeme oniine getirildigi ihtimalde, Yuna-
nistan’in Tiirkiye'nin su ana kadar sahada giristigi sismik faaliyetleriyle ilgili ileri siirebilecegi
muhtemel bir ihtiyati tedbir talebinin de Divan tarafindan reddedilme ihtimalinin yiiksek
oldugunu da agik¢a gostermektedir.

Uyugmazliklarin bariscil ¢oziimiine dair ¢ergeve sadece BM Sartt kapsaminda diizenlen-
mis degildir. Bu hususta uluslararast hukukun spesifik alanlarinda da ayr1 ¢oziim mekaniz-
malarinin 6ngoriilmiis oldugu sdylenmelidir. Bunlarin en biiyiik 6rneklerinden birini de
uluslararast deniz hukuku uyusmazliklarina yénelik BMDHS biinyesindeki ¢6ziim meka-
nizmalari teskil etmektedir. Bu noktada, BMDHS nin XV. Boliimii ve devaminda taraflar
arast ¢tkabilecek uyusmazliklara kargi ¢6ziim yollarina deginen hiikiimler bulunmaktadir.
BMDHS nin 287. maddesinin 1. fikrasinda bu uyusmazlik ¢6ziim yollari, taraflarin arala-
rinda tercih edecekleri bagka yollar1 da diglamayacak sekilde ifade edilmigtir:

1. Bu Sozlesmeyi imzalarken, onaylarken veya ona katlirken yahut daha sonra herhangi
bir zamanda bir Devlet, yazili bir bildirim ile bu S6zlesmenin yorumlanmasi veya uygulan-
mast ile ilgili uyusmazliklarin halledilmesi konusunda asagidaki araglardan birini veya daha
fazlasini secmekte serbest olacaktir:

a) Ek VI'ya gore kurulmus olan Milletlerarast Deniz Hukuku Mahkemesi;
b) Milletleraras: Adalet Divan;
¢) Ek VII'ye gore olusturulan bir hakem mahkemesi;

d) Ek VII'de belirtilen uyusmazlik kategorilerinden bir veya daha fazlas: icin
(gene) Ek VIII hitkiimlerine gére olusturulan 6zel bir hakem mahkemesi.

Gorildigi tizere uyusmazlik ¢oziimiinde devletlere segcenek bakimindan bir serbesti

« _»

taninmustir. Buradaki “c” ve “d” bentlerindeki tahkim mahkemeleri arasindaki fark, ikinci-
sinin vakia tespit etme yetkisini haiz olmasidir ve “d” bendindeki tahkime heniiz hi¢ basvu-

119 H. Hakan Erkiner ve M. Emin Biiyiik, ‘Tiirk-Yunan [ligkileri Kapsaminda Kita Sahanligi Uyusmazliginin Coziim
Yeri Birlesmis Milletler Uluslararasi Adalet Divani Olabilir mi?’ (2021) 27(2) Marmara Universitesi Hukuk Fakiil-
tesi Dergisi 1013, 1017.

120 ibid 1017-1018.
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rulmamis oldugu da not edilmelidir.'*" Fakat ayrica ifade edilmelidir ki BMDHS 287/3’¢
gore BMDHS ile bagli olan bir devletin hangi uyusmazlik yolunu sectigine dair herhangi
bir bildirimde bulunmadig: hallerde, Ek VII'ye gore olusturulmus bir hakem mahkemesi-
nin bagvuru yolu olarak secildiginin kabulii gerekmektedir. Ayrica, bu noktada 6nem arz
eden bir baska hitkiim ise BMDHS 298. madde hitkmiidiir. Bu hitkme gore BMDHS’ye
taraf olan devletler, bazi hususlart BMDHS kapsaminda bir yargi organina dair bildirimde
bulunmus olsalar dahi ¢ekince koymak suretiyle soz konusu yargi yetkisi disinda tutabil-

mektedir. Bu hitkiim kapsaminda devletlerin istisna olarak disarida tutabilecegi hususlardan
biri de BMDHS 298/1’e gére deniz yetki alanlarina dair sinirlandirmalardr.

Giinimiizde BMDHS’ye taraf olan devletlerin yalnizca yaklagik dortte birinin bu bil-
dirimi yapug1 bilinmektedir.'”? Bu agidan BMDHS’ye taraf olan boélge tilkelerine bakil-
diginda, Yunanistan'in Uluslararast Deniz Hukuku Mahkemesi'ni sectigi; Misir'in da Ek
VIlye gore olusturulmus bir hakem mahkemesini sectigi goriilmektedir. BMDHS ye taraf
olan bir diger havza iilkesi GKRY nin ise herhangi bir se¢im yapmadig: icin bu hususta
yine hakem mahkemesini se¢mis kabul edilebilecegi goriilmektedir.'® Burada ayrica, bolge
devletlerinden Misir ve Yunanistan'in BMDHS 287 hitkmii kapsaminda se¢mis olduklart
yarglt makamlarinin yarg yetkisine BMDHS 298 hitkmii kapsaminda deniz yetki alanlari-
nin sinirlandirilmasina dair gekince koyduklari goriilmektedir. Ote yandan Yunanistan'in
UAD’nin de yarg: yetkisini tanirken deniz hukuku sinir1 belirlemelerine karst Mahkeme’nin
yargt yetkisine ¢ekince koydugu bilinmelidir.'?* Bolge devletlerinden GKRY ve Misir'in ise
UAD’nin yarg yetkisine dair boyle bir ¢ekince koymadigt goriilmektedir.

Tiirkiye agisindan sorunun hukuki ¢6ziimiine bakildiginda, Tiirkiye'nin hukuki bagvuru
yollarina gitmeden 6nce bir MEB ilani yapmast ve bu yonde bir ulusal mevzuat olusturmast
gerekliligi dile getirilmesi gereken bir noktadir. Nitekim bu durumun uyusmazligin ¢oziimii
icin 6nemli bir adim olacag: acikur. Kald: ki Turkiye'nin Karadenizdeki MEB alanlarinin
belirlenmesindeki devlet uygulamasi da dnce tek tarafli olarak MEB ilan edilmesi ve miitea-

kiben ilgili devletlerle sinirlamalar konusunda andlagmalara girisilmesi seklinde olmustur.'®

Hukuki bagvuru yollar: agisindan bakildiginda ise Tiirkiye'nin BMDHS’ye taraf olma-
dig1 ve ayni zamanda UAD’nin zorunlu yarg: yetkisini tanimadigi goriilmekeedir. Bundan
miitevellit, Turkiye'nin BMDHS 287 kapsaminda bir yargi yetkisi olusturulmas: suretiyle
BMDHS semsiyesi altinda bir yargt makamina gitmesi miimkiin gozitkmemektedir. Fakat
buna ragmen Turkiye'nin UAD’ye, ITLOS’a veya herhangi bir tahkim yéntemine bagvuru

yapmasinda hukuken bir engel bulunmamaktadir. Nitekim taraflardan Yunanistan'in'?

121 Kuran (n 12) 335.
122 ibid 334.

125 Ulkelerin secim tablosu icin bkz. United Nations, <https://www.un.org/depts/los/settlement_of_disputes/choice_
procedure.htm> Erigsim Tarihi: 9 Mayis 2022.

Yunanistan’in bu noktadaki ¢ekinceleri i¢in bkz. International Court of Justice, <https://www.icj-cij.org/en/decla-
rations/gr> Erigim Tarihi: 9 Mayis 2022.

125 Yayci (n 36) 56-57.

126

124

Kerem Congar, “Yunanistan Bagbakani: Tiirkiye ile Akdenizdeki sinir meselesini ¢6zemezsek konu Lahey’e taginir’,
Euronews, (29 Aralik 2019) <https://tr.euronews.com/2019/12/29/yunanistan-basbakan-turkiye-ile-akdeniz-de-
ki-s-n-r-meselesini-cozemezsek-konu-lahey-e-tas> Erisim Tarihi: 9 Mayis 2022.
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(her ne kadar ¢ekince koymus olsa da) ve Tiirkiye'nin'”

bu yonde iradelerinin de oldugu
soylenebilmektedir. Ttirkiye ile diger taraf tilkelerin Uluslararast Adalet Divanr’na bagvurusu
ise (I) devletlerarasi bir tahkimname, (II) (varsa) 6nceden yapilmis bir uluslararasi andlasma
metni, (III) tek tarafli bir bildirim veya (IV) bir tarafin Divan’in yarg: yetkisini tanimayan
bir tarafi davaya ¢ekerek o tarafin zimni olarak Divan’in yetkisini tanimasina yol acan forum
prorogatum yoluyla olabilecektir.'*® Bélge tilkelerinin UAD’ye bagvuru yoniinde bir iradele-
rinin oldugu distiniilecek olursa Tiirkiye'nin UAD’ye taraflar arasi yapilacak tahkimname
ile bagvurmasi kanaatimizce en makul secenek olarak durmaktadir. Kaldi ki kanaatimizce,
Yunanistan ile GKRY’nin bu yénde UAD’ye ikili bir bagvuruda bulunmasi halinde Ttrki-
ye'nin de dolayli olarak haklarinin etkilenmesi ve kendisine ait olabilecek muhtemel deniz
yetki alanlarinin her haliikirda yine Divan'in 6niine tasinmast da ihtimaller arasindadr.
Boyle bir senaryoda, her ne kadar Divan’in ¢ikarlari etkilenen Tiirkiye’nin davaya katillim
talebini kabul etmesi pek muhtemel goriinse de Turkiye'nin davada tiglincii taraf olarak
kalmasi, deniz yetki alanlarina dair ¢ikarlarinin korunmasi agisindan olumsuz etki dogur-
maya miisait bir durum olmaktadir. Tiim bu y6nlerden disiiniildiigiinde, kanaatimizce
Tirkiye'nin UAD veya diger yargt yollarindan kendisine diger devletlerce bigilen alandan
daha az bir alana sahip olmayacagi ve bu yargt organlarinin kararlarina binaen kendi tezle-
rine ¢ok yakin bir alana sahip olmasi yoniinde hitkmedilebilecektir. Dolayistyla Tiirkiye'nin
meseleyi hukuki yoldan ¢6ziim i¢in uluslararasi yargiya tasimasi kanaatimizce biiyiik 6nem
arz etmektedir.

4. SONUC

Asya ile Avrupa kitalari arasinda 6nemli bir konumda bulunan Dogu Akdeniz bélgesinde
son donemlerde bulunan ve potansiyeli hakkinda tahmin yiiriitilen enerji kaynaklarinin,
bolgenin 6nemini sadece Tiirkiye agisindan degil, tiim kiyidas devletler agisindan artirdigy
bir gergektir.

Enerji kaynaklarinin varliginin ortaya ¢ikmasini miiteakip bazi kiyidas devletlerin tek
tarafl olarak attiklari adimlar ve ileri stirdiikleri yetki iddialari Tiirkiye'nin bu alanda ulusla-
rarast hukuktan dogan haklarina halel getirecek boyuta ulasmistr. Turkiye ise bu hamlelere
karst tezlerini diplomatik ve akademik mecralarda dile getirerek veya devlet uygulamasi
teskil edebilecek faaliyetlere girigserek yanit vermeye calismaktadir. Tiirkiye ile diger bolge
devletleri arasindaki uyusmazligin Dogu Akdeniz havzasinin belli bir bélgesinde yogunlas-
ug1 goriilmektedir. Bu ¢alisma kapsaminda ortaya kondugu tizere Tiirkiye'nin ileri stirdiigii
tezlerin de genel olarak uluslararast hukuk prensipleri ile uyum iginde oldugu soylenebil-
mektedir. Fakat acikca ifade edilmelidir ki Yunanistan’in iddialarina kargi bir anakara dev-
leti olarak yargi kararlari ve uluslararasi hukuk prensipleri 1s1ginda ¢ok giiclii bir hukuki
cevap verilebiliyorken, GKRY’nin her ne kadar Tiirkiye tarafindan taninmasa da tiim diin-
yada Kibristaki tek temsilci devlet ve yine AB tiyesi bir ada devleti olarak taninmasi ayrica
onem arz etmektedir. Ote yandan bolgede Tiirkiye gibi kiy seridi uzun bir kara devleti olan

127 Yorgo Kirbaki, ‘Cavusoglu'ndan Atina'ya diyalog cagrist’, Hiirriyet, (23.12.2019) <https://www.hurriyet.com.tr/
dunya/cavusoglundan-atinaya-diyalog-cagrisi-41403612> Erigim Tarihi: 09 May1s 2022.

128 Uluslararast Adalet Divant’'na bagvuru mekanizmalari iin bkz. Pazarci (n 1) 449-450.
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Misir'in ise Turkiye ile gerilen siyasi iligkilerinin de etkisiyle Tiirkiye ile is birligiyle daha
kazancli ¢ikacagi gercegine ragmen bolgenin diger iki aktdrityle ayni safta yer aldigi goriil-
mektedir.

Dogu Akdeniz havzasindaki deniz yetki alani problemini, Tiirkiye acisindan aslinda Kib-
r1is meselesinin denize yansiyan bir uzantist olarak da gormek miimkiindiir. Kibris meselesi
oziinde uluslararasi hukukun konusunu tegkil eden ve BMGK’nin ajandasinda bulunan
bir sorundur. Dolayisiyla Kibris meselesi gibi kirilgan bir sorunu da i¢inde barindirdig:
distintldigiinde, s6z konusu deniz yetki alani meselesinin bélge devletlerinin tek tarafli
maksimalist ¢izgiye varan taleplerinin bir uzlagisi olarak degil; ortak olarak kabul goren
uluslararasi hukuk zemininde ¢oziilmeye miisait oldugu goriilebilmektedir. Nitekim her
ne kadar uluslararas: hukuka giiven duygusu 6zellikle bolge devletleri agisindan sorgulanan
bir mefhum olsa da Tiirkiye'nin uluslararast hukuka uygun davranisini uluslararasi yargiya
tasimasi ile ortaya koymast 6nem arz etmektedir. Bu yonde bir tutum kanaatimizce hem
Tirkiye'nin ¢ikarlar i¢in miispet olacak hem de sorunun siirtincemede kalmasinin 6niine
gececektir. Ayrica bu yonde bir yaklagim, Tiirkiye'nin sorunun miispet olarak ¢oziimiine
dair iradesini de hem bélge devletlerine hem de bolge-dist aktorlere gosterecektir.
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SANAL EVRENDE ORTAYA CIKABILECEK UYUSMAZLIKLARIN
GCOZUMU

RESOLUTION OF DISPUTES THAT MAY ARISE IN THE VIRTUAL
WORLD

Serkan Kaya
Dr. Ogretim Uyesi, Bogazici Universitesi Hukuk Fakiiltesi, Medeni Usul ve Icra Iflas Hukuku Anabilim Dali

OZET

Sanalalem (metaverse) kavrami, son yillarda 6zellikle sanal gergeklik ve diger son teknoloji gelismelerinin
ortaya ¢ikmasiyla birlikte biiyiik ilgi gormiistiir. Tam olarak gelistirilmis bir metaverse kavrami,
bireylerin ortak sanal etkilesimlerde bulunabilecegi bir alan olusturdugu igin, bu konu girisimciler ve
teknoloji meraklilari tarafindan biiyiik ilgi gormiistiir. Bununla birlikte, her yeni teknolojik gelismede
oldugu gibi, metaverse de 6zellikle sanal diinyada dogacak uyusmazliklarin ¢éziimii konusunda
kendine 6zgii zorluklari ve endiseleri beraberinde getirmektedir. Metaverse ile ilgili uyusmazliklar,
kullanicilar arasinda, kullanicilar ile platform isletmecisi arasinda veya farkli sanal diinyalar arasinda
ortaya ¢ikabilir. Bu uyusmazliklar, online oyunlardaki sanal miilkiyet uyusmazliklari, fikri miilkiyeti
iceren uyusmazliklar ve dijital para islemlerinden kaynaklanan uyusmazliklara kadar bircok
uyusmazligi icerebilir. Bu makale, sanal evrende ¢ikabilecek uyusmazliklarin ¢oziim ydntemlerini ve
bu uyusmazliklarin ¢oziimiinde ortaya ¢ikabilecek hukuki sorunlari incelemektedir.

Anahtar Kelimeler: Akilli Sozlesme, Blokzincir, NFT, Sanal Gergeklik, Metaverse, Metaverse
Uyusmazliklar:

ABSTRACT

The concept of the metaverse has garnered significant attention in recent years, mostly due to the
emergence of virtual reality and other cutting-edge technology. The concept of a fully developed
metaverse, wherein individuals can engage in shared virtual interactions, has garnered significant
interest among entreprencurs and technology enthusiasts. Nevertheless, akin to any nascent
technological advancement, the metaverse is not without its inherent challenges and apprehensions.
Disputes pertaining to the metaverse can arise between users, users and the platform operator, or even
between distinct virtual realities. These disputes can involve many concerns, including disputes over
virtual property in online games, involving intellectual property disputes, and even disputes arising
from digital currency transactions. This article overviews the methods and examines legal challenges
in resolving disputes may ocur in virtual world.

Keywords: Blokchain, Metaverse, Metaverse Related Disputes, NFT, Smart Contract, Virtual Reality

EXTENDED SUMMARY

The metaverse is an online world built upon virtual and augmented reality foundations. The metaverse
is a network of interconnected virtual worlds with various features, norms, and communities, rather
than a single platform. A wide range of devices, including virtual reality headsets, smartphones, and
laptops, can access these simulated worlds. It is worth noting that the metaverse is more than just
a social network or video game platform. The metaverse can completely transform our interaction
with the digital world, such as living, working, and gaming. Undoubtedly, the metaverse introduces
new forums and methods for interacting with other individuals and companies. Just as the internet’s
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emergence led to previously unexperienced and unregulated disputes, the metaverse, with its unique
structure, has significant potential for new types of disputes to arise. Moreover, with the recent
increase in virtual worlds, the likelihood of disputes arising among users, platform operators, and
even between different virtual worlds has also increased. For example, depending on the platform,
users can buy and sell digital assets from each other, such as artworks, accessories, and virtual real
estate, and they can also offer virtual services to each other, including live events, education, and
consultancy. Many potential disputes arising from these interactions will not significantly differ from
the types of disputes that users already encounter in normal internet usage. However, considering the
characteristic features of this new realm, it is certain that disputes will have their unique aspects. These
disputes can take various forms, but they all need to be resolved fairly, efficiently, and effectively.
To effectively resolve disputes that may arise in virtual worlds, users and platform operators need
to understand the nature of the disputes and be aware of the available mechanisms for resolution.
Depending on the nature of the dispute and the parties’ needs, dispute resolution can be specific to
the platform or utilize blockchain-based dispute resolution systems. Users and platform operators can
collaborate to resolve disputes fairly and effectively, ensuring that the virtual worlds they use remain
a trustworthy and most importantly, long-lasting environment for everyone.

1. GIRIS

Metaverse veya Tiirkge tabiriyle sanal evren', son yillarda, ozellikle sanal gercekligin ve
diger ileri teknolojilerin yiikselisiyle artan ve ilgi goren bir kavramdir. Metaverse terimi
sanal anlama gelen ‘meta’ ile evren anlamina gelen ‘verse” kelimelerinin birlesiminden olusan
sanal bir evrendir.” ‘Metaverse’ terimi ilk kez 1992 yilinda Neal Stephenson’in bilim kurgu
romant “Snow Crash”te kullanildi.’> Kitaba gore metaverse, kullanicilarin birbirleriyle ve
dijital nesnelerle tamamen siiriikleyici ve etkilesimli bir sekilde etkilesime girebilecekleri bir
sanal gerceklik alanidir.* Bugiin, metaverse fikri bilim kurgunun étesine gecti ve insanlarin
biraz maliyetle ulasabilecegi hayatimizin bir gercegi oldu.

Metaverse, sanal ve artrilmis gerceklik temelleri tizerine inga edilmis ¢evrim igi bir diin-
yadir. Beliremek gerekir ki, metaverse, bir sosyal ag veya video oyun platformundan daha
fazlasidir. Kullanicilar, bu tamamen siiriikleyici ve etkilesimli dijital ortamda bagkalariyla
etkilesim kurabilir, sosyallesebilir, birlikte ¢alisabilir ve oyunlar oynayabilir. Kullanicilar
bu sanal ortamda, fiziksel olarak nerede bulunduklarina bakilmaksizin birbirleriyle gercek
zamanl olarak etkilesime girebilirler.” Metaverse, tek bir platformdan ziyade ¢esitli farkls
ozelliklere, normlara ve topluluklara sahip birbirine bagli sanal diinyalardan olusan bir

Metaverse kelimesinin Tiirk¢e karsiligi ile ilgili tarugmalar icin bkz. Adem Terzi, ‘Metaverse Kavrami ve Tiirkee

Karsiliklart Uzerine’ (2022) Tiirk Dili <https://www.tdk.gov.tr/wp-content/uploads/2022/08/%C3%82dem-Ter-

zi-_-METAVERSE-KAVRAMI-VE-T%C3%9CRK%C3%87E-_-6-.pdf> Erisim tarihi: 16 Temmuz 2023.

Hyun-joo Jeon et al, ‘Blockchain and Al Meet in the Metaverse” in Tiago M. Ferndndez-Caramés ve Paula Fra-

ga-Lamas (eds.), Advances in the Convergence of Blockchain and Artificial Intelligence (IntechOpen Book Series 2022)

73-82,73.

> Ronald Leenes, Privacy Regulation in the Metaverse’ in Brian Whitworth ve Aldo de Moor (eds), Handbook of
Research on Socio-Technical Design and Social Networking Systems (IGI Global 2009) 123-136.

4 ibid.

Cemal Araalan, ‘Metaverse Teknolojisi'nin Sozlesmeler Hukuku'nda Sebep Olacagi Degisimlere Iliskin

Degerlendirmeler’ (2022) 17 (193) Terazi Hukuk Dergisi 14-16.
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agdir.® Sanal gergeklik kulakliklari, akilli telefonlar ve diziistii bilgisayarlar dahil olmak tizere
cok sayida cihaz bu situmile edilmis diinyalara ulagabilir. Yagama, calisma ve oyun oynama
gibi dijital diinyayla etkilesim bi¢cimimiz, metaverse tarafindan tamamen doniistiiriilebilir.
Kullanicilar, dijital etkilesimin bu yeni sinirt sayesinde birbirleriyle daha 6nce miimkiin
olmayan sekillerde iletisim kurabilmektedir.

Metaverse alemi hala gelisimini tamamlamamis olup, katkida bulunan teknolojileri
(blokzincir, arurilmig gergeklik, nesnelerin interneti, 5G ve yapay zeki) gelistirilip ek sek-
torler ve teknolojiler eklendikge gelismeye ve genislemeye devam edecektir.” Sadece bir
metaverse platformun olmadigini, bunun yerine her bir dijital platformun -su anda- birbi-
rinden bagimsiz olarak calistigy, artan sayida dijital diinyalar veya meta diinyalarin (6rnegin;
Decentraland, Roblox, Sandbox veya Horizon Worlds) oldugunu belirtmek gerekir.®

Metaverse, uluslararasi ticaret igin biiyiik bir potansiyele sahiptir. Zira bu teknoloji yep-
yeni sosyal aglar, ekonomiler ve eglence endiistrileri gelistirme yetenegine sahiptir. 2022°de
kiiresel metaverse pazar boyutunun 47,48 milyar ABD dolarina yiikseldigi ve bunun
2030'da 678,8 milyar ABD dolarina yiikselmesinin beklendigi distintildiigiinde marketin
biiytikliigii daha tahmin edilebilir hale gelmektedir.” Metaverse ile ilgili teknolojiler gelis-
tikge, yatirim yapan sirket ve etkilesim kuran birey kullanici sayist da artacakur. Cevrim ici
oyunlar bi¢gimindeki metaverselerin halihazirda milyonlarca aktif giinliik kullanicist bulun-
maktadir. Ornegin, gevrim igi oyun platformu ve oyun olusturma sistemi olan Roblox'un
giinliik elli iki milyon kullanicist vardir.'

Metaverse, yeni forumlarin ¢ogalmasini ve diger bireyler ve sirketlerle etkilesim kurma
yontemlerini igerdigi i¢in, tipk: internetin ortaya ¢ikmastyla beraber yeni tiir anlasmazlik-
larin ortaya ¢tkmasi gibi, metaverse sisteminde de yeni tiir anlagmazliklarin ortaya ¢ikmasi
muhtemeldir. Bu makale, metaversede ortaya ¢ikmasi olast uyusmazlik tiirlerini ve bunlarin
¢oziimiinii incelemektedir.

2. SANAL EVRENDEKI ISLEMLERIN GENEL
OZELLIKLERIi

Metaverse’nin birgok 6zelligi, her bir halka 6nceki bloga sifrelenmis bir referans i¢eren bir
dizi islemi kaydetmek i¢in dagitilmis bir kayit kullanan blokzincir teknolojisine dayanmak-
tadir. Burada blokzincir kavramini kisaca agiklamak faydali olacakur. Blokzinciri, finansal
islemler, deger veya varliklarla ilgili diizenlemeler d4hil olmak tizere bir¢ok veriyi merkezi

¢ Elizabeth Chan ve Emily Hay, ‘Something Borrowed, Something Blue: The Best Of Both Worlds in Metaverse
Related Disputes’ (2022) 15(2) Contemporary Asia Arbitration Journal 205, 209.

7 Iciar Alvarez Bullain ve Paula Coll Soler, ‘Disputes in the Era of Meta Worlds: the role of arbitration’ < hetps://www.

uria.com/documentos/publicaciones/8224/documento/iao10-um.pdf?id=131588&forceDownload=true>  Erisim

tarihi: 16 Temmuz 2023.

Metaverse market revenue worldwide from 2021 to 2030 (Statista 2023) <https://www.statista.com/statis-

tics/1295784/metaverse-market-size/> Erisim tarihi: 20 Mar 2023.

Wasay Hasan (Game Voyagers 2023) ‘How Many Roblox Accounts Are There? The Surprising Answer’ <https://

gamevoyagers.com/how-many-roblox-accounts-are-there-the-surprising-answer/> Erisim tarihi: 20 Temmuz 2023.

9 Statisto (n 8).

10 Hasan (n 8).
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olmadan siirekli olarak sifreleyen ve bunlar1 geri dondiiriilemez bir gekilde kaydeden bir
yontem olarak tanimlamak miimkiindiir."" Blokzincir konusunda literatiirdeki farkl: farkls
tanimlar da dikkate alindiginda blokzincir teknolojisinin temel olarak su ozelliklere sahip
oldugu soylenebilir'*:

* Merkezi olmayan (dagitik) bir veri kayit ve uzlagma sistemine sahip olmasi,

* Kaydedilen verilerin degisiklige kapali olmasi,

o Islemlerin gergeklesmesi igin herhangi bir araci {igiincii kisiye ihtiyag duyulmamast,
e Tum kayitlarin seffaf olmast,

o Islemlerin kriptografi'® ad1 verilen sifreleme yontemi ile giivence altina alinmast.

Metaversedeki islemler, yukarida tanimlanan kriptografik bir sifreleme tarafindan korun-
makta ve uzlasma mekanizmalari kaydin biitiinliigiinii korumaktadir.’ Blokzincir teknolo-
jisi ayrica belirli kosullarin yerine getirilmesi durumunda otomatik olarak kendini yiiriiten
bilgisayar kodunu kullanarak akilli sozlesmeler olusturmak i¢in de kullanilir. Akilli sézlesme
kavramint ilk olarak ortaya atan Nick Szabo, akilli s6zlesmeleri, bir sozlesmenin sartlarint
yerine getiren bilgisayarli bir protokol olarak tanimlamis ve akilli s6zlesmelerin amacinin
sozlesmenin genel sartlarini (6deme kogullar1 gibi, edimlerin ifa edilmesi gibi) olusturmak
ve sozlesmenin ihlal edilmesi; geg ifa edilmesi veya icrasindan kaynaklanabilecek olast mas-
raflar1 azaltmak oldugunu, savunmusgtur.”

Metaversedeki sozlesmelerin genellikle blokzincir tizerinden kurulmasi sebebiyle akilli
sozlesmeler de yine algoritmik kodlarla olugturulmaktadir.'® Blokzincir aginda yer alan kat-
limcilar, bu kodlar sayesinde (contractware) akillt s6zlesmeyi akdetmektedir.’” Bu kodlarin
yer aldig1 sézlesme protokolil, s6zlesmenin taraflarindan birinin diger tarafa para gondermesi

' Farkli tanimlar icin bkz. Larry A. DiMatteo, Michel Cannarsa ve Cristina Poncibo, The Cambridge Handbook of
Smart Contracts, Blockchain Technology and Digital Platforms (Cambridge University Press 2019); Doga Ekrem
Doganci, Blokzincirine Dayal Akills Sozlesmelerin Hukuki Nitelikleri, Kurulusu, Yorumu, Ifast ve Bazi Ornek Hukuki
Uygulamalar (On 1ki Levha 2021) 31; Pinar Caglayan Aksoy, Akills Sozlesmelerin Kurulusu ve Gegerlilik Sartlar:
(2. basim, On Iki Levha 2022) 18; Ece Su Ustiin, Akl Sozlesmeler: Blokszincir Teknolojisi (Seckin 2022) 21; Mete
Tevetoglu, ‘Ethereum ve Akillt Sozlesmeler’ (2021) 12(1) Inénii Universitesi Hukuk Fakiiltesi Dergisi 195.
Blokzinciri teknolojisinin 6zelliklerinin detayl: tartigmalari i¢in bkz. Primavera De Filippi ve Aaron Wright, Block-
chain and the Law: The Rule of Code (Harvard University Press 2018); Doganct (n 11) 33-44; Ustiin (n 11) 27-32.
“Kriptografi: Verilerin sadece belirlenen kisiler tarafindan okunmasi ve islenmesi icin belirli bir forma déniistii-
rillmesidir. Veriler, giivenlik amagli matematiksel islemler ile sifrelenebilir ve aliciya ulasuginda desifre islemi ile
okunabilir hale getirilebilir.” Cumhurbagkanligi Dijital Doniisiim Ofisi, Blokzincir Sézliigii, <https://cbddo.gov.tr/
sss/blokzincir-sozlugu/> Erisim tarihi: 02 Temmuz 2023.

1 Chan ve Hay (n 6) 210.

5 Nick Szabo, ‘Smart Contracts’ <https://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Litera-
ture/LOTwinterschool2006/szabo.best.vwh.net/smart.contracts.html> Erisim tarihi: 03 Temmuz 2023; Akilli s6z-
lesme ile ilgili diger tanimlar i¢in bkz. Riccardo de Caria, ‘Definitions of Smart Contracts: Between Law and Code’
in Larry A DiMatteo, Michel Cannarsa and Cristina Poncibo (eds), The Cambridge Handbook of Smart Contracts,
Blockchain Technology and Digital Platforms (Cambridge University Press 2019) 22-23.

16 Ustiin (n 11) 48.

17" Mesut Serdar Cekin, ‘Bor¢lar Hukuku ile Veri Koruma Hukuku Agisindan Blockchain Teknolojisi ve Akilli Sozles-
meler: Hukuk Diizenimizde Bir Paradigma Degisimine Gerek Var M2’ (2019) 77(1) Istanbul Hukuk Mecmuast
315, 323.
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gibi basit bir sekilde olabilecegi gibi, Decentralized Autonomous Organization (DAO)'® ad1
verilen merkezi olmayan 6zerk organizasyonun gerceklesmesi gibi karmagik héilde de ola-
bilmektedir. Akilli s6zlesme, s6zlesme protokoliinde yer alan taraflarin {izerinde anlagtiklari
edimlerin otomatik olarak icra edilecegini garanti etmektedir."” Kodlarin isletilmeye basla-
tilmasindan sonra bu kodlarin degistirilmesi miimkiin olmay1p taraflarin kodlarda belirtmis
olduklar: sartlarin gerceklemesi halinde de kodlarda belirlenmis sonuglar otomatik olarak
icra olunmakrtadir. Akilli s6zlesmelerin iceriginin degistirilememesi ve edimlerin otomatik

icra edilmesi sebebiyle taraflarin iradelerini, kodlara kusursuz olarak yansitmalari gerekmek-
tedir.?°

Metaverse teknolojisi iginde, bazi platformlar tarafindan blokzincir teknolojisinin bir
tirtinti olan NFT (Non-Fungible Token) formatinda avatarlar yaratlmaktadir. Bu nedenle,
NFT kavraminin kisaca agiklanmast 6nemlidir. NFT, 6zellikle blokzincir teknolojisi saye-
sinde son donemlerde popiilerlik kazanan bir terimdir. Genellikle sanat eserleri ile iliskilen-
dirilen NFT leri inceledigimizde, Ingilizcesi “non-fungible tokens” olan bu terimin Tiirk-
¢ede “gayri misli token” veya bagka bir ifadeyle “kargiliksiz token” olarak cevrilebilecegini
gormekteyiz.”’ NFT ler, geleneksel token’larin aksine, diisiince ve sanat eserlerindeki ben-
zersizlik ve 6zgiinlitk kavramlarinin teknolojik bir yansimasi olarak 6ne ¢ikmaktadir. Meta-
verse icinde NFT ler, bir avatarin giyebilecegi ayakkabilardan, sanal bir miizedeki sanat
eserlerine veya sanal araziye kadar dijital varliklarla islem yapmak i¢in kullanilir.*®

3. SANAL EVRENDE ORTAYA CIKABILECEK OLASI

UYUSMAZLIKLAR

Belirtmek gerekir ki, gelismekte olan herhangi bir teknolojide oldugu gibi, anlagmazlik
tirlerinin zaman i¢inde gelismesi muhtemeldir. Metaverse sisteminde hem uyusmazlik tiir-
leri hem uyusmazliklarin taraflari klasik uyusmazlik tiirtine gore farklilik gostermektedir. Bu
boliimde oncelikli olarak metaversede ortaya ¢ikabilecek olast uyusmazliklarin taraflari ve
uyusmazlik tiirleri ele alinacakur.

3.1. UYUSMAZLIGIN TURLERI

Tipk: gergek diinyada oldugu gibi, insan faktoriintin bulundugu sanal evrende de anlas-
mazliklarin olmasi kaginilmazdir. Ilgili taraflara ve tiirlerine bagli olarak anlagmazliklar

“DAO ortak bir amag icin bir araya gelmis ve cogu kez birbirini tanimayan insanlardan olusan, yapisinda farkly gorev-
lere sahip kisiler ve siirekli degisebilen iiyelerinin almis oldugu kararlar: daba inceden belirlenmis kurallara gore dis
miidahaleye kapal ozerk bir sekilde icra eden akilly sozlesmeler barindiran, dernekler ve sirketler gibi geleneksel kurulus-
larm islevlerine sahip olabilen blokzincir tabanls yeni nesil bir organizasyondur.” M. Fatih Cengil, ‘Merkezi Olmayan
Ozerk Organizasyonun (DAO’nun) Hukuki Niteligi’ <https://nasamer.ku.edu.tr/merkezi-olmayan-ozerk-organi-
zasyonun-daonun-hukuki-niteligi/> Erisim tarihi: 11 Haziran 2023.

¥ Caglayan Aksoy (n 11) 8.

2 Fatih Bilgili ve M Fatih Cengil, Blockchain ve Kripto Para Hukuku (2. basim, Dora 2022) 241.

21 Oggiir Arikan, ‘Telif Haklar1 Boyutuyla NFT’ler’ (2022) 8(2) Ticaret ve Fikri Miilkiyet Hukuku Dergisi 323, 324.

2 Cemal Araalan, ‘Blokzincir Teknolojisi ve Metaverse’ Istanbul Barosu Bilisim Hukuku Komisyonu Yapay Zeka

Calisma Grubu, Metaverse 22 <https://www.istanbulbarosu.org. tr/files/komisyonlar/yzcg/metaverse. pdfrtrk=orga-
nization_guest_main-feed-card_feed-article-content> Erigim tarihi: 25 Temmuz 2023.
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oncelikle su sekilde siniflandirilabilir:?
3.1.1. Kullamicilar Arasinda Cikabilecek Uyusmazhklar

Kullanicilar arasinda gikabilecek uyusmazliklar ifadesiyle anlatilmak istenen sanal evrende
iki veya daha fazla kullanict arasinda ortaya ¢ikan anlagmazliklardir. Metaverse, insanlarin
yeni ortamlarda ve yeni yollarla birbirleriyle etkilesimde bulunmalarina olanak sagladig icin
platforma bagli olarak, kullanicilar birbirlerinden sanat eserleri, aksesuarlar ve sanal gayri-
menkul gibi dijital varliklari satin alip, satabilecek ve ayni zamanda birbirlerine canli etkin-
likler, egitim ve danigmanlik gibi sanal hizmetler sunabileceklerdir.?* Bu etkilesimlerden
kaynaklanmasi muhtemel bir¢ok anlasmazlik, genellikle internetin normal kullaniminda
kullanicilar arasinda zaten ortaya ¢ikan anlagmazlik tiirlerinden biiyiik ol¢iide farkli olma-
yacaktir; ancak bu yeni alemin karakteristik 6zellikleri diisiiniildigiinde anlagmazliklarin
kendine 6zgii bir yonii olacagi da muhakkakur. Ornegin, bir kullanici, metaversede bir arazi
satin alimi sirasinda bagka bir kullanict tarafindan igletilen sanal bir emlak ajansina 6den-
mesi gereken emlak komisyonu konusunda emlaker ile bir anlagmazlik yasayabilir.® Ayni
sekilde, bir sanal gayrimenkul sahibi, komsu bir parselin sahibi ile sanal miilklerini manza-
ranin kapatilmasi/engellemesi yoluyla deger diisiirme sebebiyle bir anlasmazliga girebilir.?

Kullanicilar arasindaki anlagmazliklarin kapsami, platformda gergeklestirilebilecek islem-
lerin karmagikligina bagli olarak degiskenlik gosterebilir. Ornegin, Roblox gibi merkezi
platformlar genellikle kullanicilarin birbirleriyle yapabilecegi islemleri tanimlamakta, boy-
lece anlagmazliklarin ortaya ¢ikma kapsamini sinirlamaktadir.”” Bazi platformlar ise 6rnegin,
Second Life, kullanicilarin neredeyse tamamen kendi istedikleri gibi birbirleriyle sozlesme
yapma ozgiirligiine izin vermekte; bu da kapsamli ve farkli anlagmazliklarin ortaya ¢ikma
kapsamina sebebiyet vermektedir.?®

Yukarida da deginildigi {izere, metaverse platformlarinin blokzinciri {izerine inga edil-
digi durumlarda, kullanicilar arasindaki birgok sozlesmenin blokzincirinde kodla yazilmus
akillr sézlesme biciminde olacag: soylenebilir. Geleneksel sozlesmelerden farkli olarak, bu
akilli sozlesmelerin sartlar1 otomatik olarak tamamlandig: icin bu tiir sézlesmelere iliskin
anlagmazliklarin mahkeme veya tahkim gibi geleneksel uyusmazlik sistemine nasil uyum

3 Metaversede ¢ikabilecek olasi uyusmazlik tiirleri bu ¢alismada incelenen uyugmazlik tiirleri ile sinirli degildir. Bu

calisma genel hatlariyla 6zel hukuk iliskisinden kaynaklanan ve medeni yargilama hukukunu ilgilendiren uyusmazlik
tiirlerini ele almaya ¢alismaktadir.
2 Juliette Asso ve Laura Azaria, “The Metaverse and International Arbitration — How to Anticipate and Resolve Web
3.0 Disputes’ (Lalive, 2022) <https://s3.amazonaws.com/documents.lexology.com/105dcce9-8d59-4ala-a52bb0a-
4214ef93e.pdf?AWSAccessKeyld=AKIAVYILUY]754] TDY6T & Expires=1694155402&Signature=R4OP7CO0u-
anNIBEBGabyAyXSeIMI%3D> Erisim tarihi: 21 Temmuz 2023.
> ibid.
% Simmons & Simmons ‘Meta-Versus: Part 2- a non-exhaustive taxonomy of Metaverse disputes’ (July 2022) <https://
www.simmons-simmons.com/en/publications/cl6535f721cyu0e19q5i7140i/meta-versus-part-2---a-non-exhausti-
ve-taxonomy-of-metaverse-disputes> Erisim tarihi: 21 Temmuz 2023.
7 Roblox, ‘Roblox Terms of Use’ (2023) <https://en.help.roblox.com/hc/en-us/articles/115004647846> Erisim
tarihi: 21 Temmuz 2023.
Second Life, “Tilia LLC User Terms of Service’ (2023) <https://www.tilia.io/legal/terms-of-service> Erisim tarihi:
21 Temmuz 2023.
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saglayacagi konusunda sorulari giindeme getirmektedir.”
3.1.2. Kullamcilar ile Platform Arasinda Cikabilecek Uyusmazhiklar

Kullanicilar ile platform arasinda ¢ikabilecek uyusmazliklar, bir kullanicr ile sanal evren
platformu arasinda ortaya ¢ikan anlagmazliklardir. Kullanici ile platform arasinda ortaya
ctkabilecek anlagmazliklara 6rnek olarak hesabin askiya alinmasi veya feshedilmesi ve 6deme
anlagmazliklar verilebilir. Metaversede kullanict ile platform arasinda ortaya ¢ikabilecek
diger bir olasi anlasmazlik miilkiyet haklarindan kaynaklanabilir. Kullanicilarin sanal arazi,
bina ve diger varliklara sahip olabildigi sanal diinyalarda, kimin neye sahip oldugu konu-
sunda anlagmazliklar ¢ikabilir. Bu durum 6zellikle sanal gayrimenkul 6rneginde oldugu
gibi, sanal varliklarin gercek diinya degerine sahip olmasi halinde karmasikliga yol acabilir.

Metaverse icinde sanal gayrimenkul ile ilgili cok sayida anlagsmazligin olmast muhtemel-
dir. Sanal gayrimenkul pazari hizla bitytimektedir. 2021'de metaverse ortaminda 65,000
sanal arazi alim-satim iglemi gerceklesmis olup bu yaklasik olarak 350 milyon dolarlik satisa
isabet etmektedir.”® Decentraland Metaverse gayrimenkul haritasi, 2021°de yaklasik 21,000
satisla bugiin Sandbox’tan sonra ikinci en biiyiik sanal ortam olarak kabul edilmekte ve bu
da 110 milyon dolarlik yatirima tekabiil etmektedir.?! Agustos 2022’ye dogru, Metaverse
miilk fiyatlari tekrar diismeye baglamis olsa da Decentraland'da ortalama 5,163 dolar, Sand-
box’ta ise 2,800 dolar civarindadir.??

Metaversede bir gayrimenkuliin degerini belirleyen konumunun yani sira ayni zamanda
erisiminin az olmasidir. Nitekim metaversede gayrimenkullerin sinirli sayida satisa sunul-
masi onlar1 nadir hale getirmekte kiymetlerini arttirmakeadur.

Peki metaverse platformu evinizin niindeki sanal deniz yerine bir havaalani inga etmeye
veya denizi tamamen kaldirmaya karar verdiginde ve bunun sonucunda deniz manzarali
veya sahile yakin olan gayrimenkuliiniiziin degeri birden distiigiinde ne olacakur?® Ayni
sekilde, mevcut taahhiidiine ragmen, bir giin bir metaverse platformu parsellerin sayisini tek
tarafli olarak artirmaya karar verirse gayrimenkul yaturiminizin degeri stiphesiz azalacagy icin
kime karg1 hangi gerekgelerle, nasil bir hukuki talepte bulunacaksiniz? Son olarak, bir meta-
verse platformunun iflast halinde veya sunucularini kapatlmas: ve platforma erisilememe
halinde hak talepleriniz neler olacaktir?

Metaverse platformlarinin kullanicilarina diger kullanicilara hizmet sunmalarina veya
dijital varliklar olusturmalarina ve bunlari diger kullanicilara satmalarina izin verdigi meta-

2 Akilli sézlesmelerden kaynaklanan uyusmazliklarin ¢6ziimii icin bkz. Serkan Kaya, ‘Blokzincir Tabanli Akilli S6z-

lesmelerden Dogan Uyusmazliklarin Coziimii' (2022) 18 (52) Medeni Ustil ve Icra iflas Hukuku Dergisi 518.

3 Rebekah Carter, ‘A Quick Guide to the Metaverse Property Prices’ (Bankless Times, 2023) <https://www.bankless-
times.com/metaverse-property-prices/> Erisim tarihi: 21 Temmuz 2023.

3 ibid.

32 ibid.

3 Bu tiir uyusmazliklarin nasil ¢oziilebilecegi asagida ele alinmaktadir.
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versedeki kisisel yatirimlarina miidahalesi konusunda da anlagmazliklar yasanabilir.** Yine,
siz, bir kullanici olarak, son teknoloji bir sanal bayi magazasina sergi merkezi, konser salonu
veya oyun deneyimi olusturmak i¢in biiyiik bir servet yatrdiktan sonra, metaverse plat-
formu tek tarafli olarak faaliyetinizi platform politikalarina aykirt buldugu i¢in engellemeye;
hatta hesabinizi tamamen silmeye karar verirse hukuken haklariniz nelerdir?*> Bu haklarinizi
hangi yasal zeminde ne sekilde kullanabilirsiniz?

Yukaridaki 6rnekler dikkate alindiginda, belirtilmelidir ki, yatirim yapmadan 6nce kul-
lanicilarin metaverse platformlar: tarafindan sunulan giivenceleri ve hak ihlali durumunda
sahip olduklari haklari (bu haklar platformdan platforma degisik gosterebilmektedir) deger-
lendirmeleri gerekmektedir. Kullanicilar, platforma kayit/tiye olmadan 6nce platformun
kullanim kogullarini dikkatlice okumali ve ozellikle asagidaki konular hususunda dikkatli
olmalidir:*

* Platformda yasaklanan faaliyet tiirleri,

* Platformun sorumlulugunun sinirlarinin kapsami, (Ornegin, The Sandbox ve Decent-
raland gibi baz1 platformlar sorumluluklarini 6rnegin metaverse yaziliminda bir kulla-
nicinin sundugu hizmetlere veya dijital varliklarina etki edebilecek bir hata veya viriis
durumunda sinirlayabilmektedir.””)

¢ Platformlarin genel sorumluluklarinin st sinirt, (Ornegin, The Sandbox igin 100

ABD Dolar*®);

* Uygulanacak olan hukuk ve bunun kullanicilarin haklarini nasil etkiledigi, (Su anda
Decentraland Panama yasalarini takip ederken®, The Sandbox Malta yasalarini takip
etmekte® ve Voxels ise Yeni Zelanda yasalarini takip etmekeedir.*')

¢ Uyusmazligin ¢oziilecegi yontemi/sistemi (Ornegin, Decentraland International
Chamber of Commerce (ICC) kurallarina gére tahkim kullanirken®?, The Sandbox

Malta mahkemelerini kullanmaktadir.3)

3.1.3. Fikri Miilkiyet Uyusmazhklari

Yukarida agiklandig tizere, fikri miilkiyet haklarinin metaversede yeni ve yenilikgi bigim-

3% Juliette Asso ve Laura Azaria, “The Metaverse and International Arbitration — How to Anticipate and Resolve Web

3.0 Disputes’ (Lalive 2022) <https://s3.amazonaws.com/documents.lexology.com/105dcce9-8d59-4ala-a52bb0a-
4214ef93e.pdf2AWSAccessKeyld=AKIAVYILUY]754] TDY6T & Expires=1694155402&Signature=R4OP7CO0u-
anNIBEBGabyAyXSeIMI%3D> Erisim tarihi: 21 Temmuz 2023.

¥ ibid.

% ibid.

% The Sandbox, The Sandbox Terms of Use (2023) <https://www.sandbox.game/en/terms-of-use/> Erigim tarihi: 21
Temmuz 2023.

3 ibid.

¥ Decentraland, “Terms of Use’ (2023) <https://decentraland.org/terms/#1-acceptance-of-terms> Erisim tarihi: 21

Temmuz 2023.

4 The Sandbox (n 37).

1 Voxels, “Terms’ (2023)<https://www.voxels.com/terms> Erisim tarihi: 21 Temmuz 2023
2 Decentraland (n 39).

4 The Sandbox (n 37).
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lerde sergilendigi bir ortam olusturulmustur ve bu durum fikri miilkiyet haklarina sahip
olanlar i¢in firsatlar sunmaktadir. Birgok moda markasi zaten bu sanal diinyada faaliyet
gostermekte ve kullanicilarin bireysel avatarlar araciligiyla satin alabilecekleri giyilebilir
NFT ler iiretmektedir.* Buna karsilik, fikri miilkiyet haklarina sahip olanlar (avatarlar,
binalar ve giysiler gibi dijital nesnelerin yaraticilari) fikri miilkiyet haklarini ihlal edenlere
kargt markalarini en iyi nasil koruyacaklarini belirleme zorluguyla karsilasabilmektedirler.
Bu nedenle, metaverse icinde ve metaverseden kaynaklanan her tirli fikri miilkiyetle ilgili
sorun ve anlasmazligin ortaya ¢ikmasi kaginilmazdir.

The World Trademark Review tarafindan yapilan bir aragtirmaya gore izin alinmadan
binlerce dolar kargiliginda OpenSea NFT* pazarinda satilan birgok marka/logo bulunmak-
tadir.® Fikri miilkiyet haklarindan kaynakli uyusmazliklarin en carpici 6rneklerinden biri
stiphesiz 2022 yilinda, Fransiz litks marka grubu Hermes tarafindan dijital sanat¢t Mason
Rothschild’a karst, sirketin ikonik Birkin ¢cantasini tasvir eden 100 MetaBirkin NFT’si olus-
turup satmast nedeniyle agilan davadir.* Goriilen davada, New York jiirisi, “MetaBirkins”
adli non-fungible token’larin litkks marka Hermes'in ticari markasini ihlal ettigini kabul etti
ve davalinin Hermeés’e 133.000 ABD dolari tazminat 6denmesi yoniinde karar verdi.”® Ayni
seklide, Nike, Subat 2022 tarihinde, StockX’i Nike ayakkabilarinin resimlerini NFT lerini
markanin izni olmadan satmakla suglamis ve tiiketiciler arasinda karigikliga neden olmak
suretiyle ticari markalarini ihlal ettiklerini iddia ederek Manhattan Federal mahkemesinde
dava agmistir.?

Yukaridaki 6rnekler de goriildigi tizere, yiikselen NFT ve metaverse endiistrisindeki
fikri miilkiyet haklariyla ilgili mevcut belirsizlikler g6z 6niine alindiginda, marka sahipleri
arasinda anlagmazliklar ortaya ¢ikmaya devam edecektir. Bu sebeple markalar, metaverse
icindeki ihlal edici dijital kullanimlari tespit etmek amaciyla gevrim i¢i marka koruma stra-
tejilerinin bir parcasi olarak sanal platformlari da izlemeli ve uyusmazlik ortaya ¢tkmadan
once Onleyici tedbirler almalidir. Hatta platformlar fikri miilkiyet haklarinin ihlali ile miica-
delede “notice and takedown (NTD)  yani “hukuka aykiri igerigin bildirilmesine yanit olarak
bildirim ve kaldirma” prosediirlerini uygulamaya tesvik edilmelidir. NTD sistemini veri

#  Marks&Clerk, ‘Fashion disputes in the Metaverse’ (2023) <https://www.marks-clerk.com/insights/articles/fashi-
on-disputes-in-the-metaverse/> Erisim tarihi: 21 Temmuz 2023.

# OpenSea, NFT ler ve kripto koleksiyonlarin sabit bir fiyatla veya agik artirma yoluyla dogrudan satilmasina olanak

tantyan bir ¢evrim i¢i pazar sunmaktadir. Detayli bilgi i¢in bkz. Opensea (2023) <https://opensea.io/about> Erigsim

tarihi: 21 Temmuz 2023.

% Tim Lince, OpenSea: How Trademark Infringement is Rampant on the Biggest NFT Marketplace’ (World Tra-

demark Review, January 2022) <https://www.worldtrademarkreview.com/article/opensea-how-trademark-infringe-

ment-rampant-the-biggest-nft-marketplace> Erisim tarihi: 21 Temmuz 2023.

# Andy Ramos, ‘The metaverse, NFTs and IP Rights: To Regulate or Not to Regulate’ (Wipo, June 2022) <https://
www.wipo.int/wipo_magazine/en/2022/02/article_0002.html> Erisim tarihi: 21 Temmuz 2023.

#  Tsaiah Poritz ve Hadriana Lowenkron ‘Hermeés Defeats MetaBirkins in the First NFT Trademark Trial’, Bloomberg
Law (February 2023) <https://news.bloomberglaw.com/ip-law/hermes-gets-win-over-metabirkins-in-first-nft-tra-
demark-trial?context=search&index=08&campaign=110787FA-A7C9-11ED-94BE-378742689A388&utm_medi-
um=lawdesk&utm_source=twitter> Erisim tarihi: 21 Temmuz 2023.

# Blake Brittain, ‘StockX Strikes Back at Nike in NFT Lawsuit’ Reuters (March 2022) <https://www.reuters.com/
legal/litigation/stockx-strikes-back-nike-nft-lawsuit-2022-03-31/> Erisim tarihi: 21 Temmuz 2023.
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ihlali bildirim mekanizmasi ile birlestirmek, ¢evrim i¢i kullanicilarin korunmasinin daha
adil ve verimli olma olasiligini artrabilecektir.”® NTD prosediirleri, bir kullanicinin internet
tizerindeki yasa dig1 icerik hakkinda bir bildirimi ile baglar ve ¢evrim igi bir aracinin iddia
edilen yasa dist igerigi engelleme veya silme eylemi alana kadar devam eder.”' NTD prose-
diirleri, internet araciligiyla sahte tiriin satigina karsi miicadelede gerekli 6nlemler olarak

kabul edilmektedir.>?

4. UYUSMAZLIKLARIN COZUMU

Gergek diinyada oldugu gibi sanal diinyada da anlagmazliklarin olmasi kaginilmazdir.
Yukarida, metaversede ortaya ¢ikma olasiligi olan uyusmazlik tiirlerinin kapsami ele alind.
Su anda, metaverse platformlarindan kaynaklanabilecek hukuki uyusmazliklar: diizenleyen
kiiresel bir kurallar toplulugu veya yasa bulunmamakrtadir. Sonug olarak, bu tiir uyusmaz-
liklarin nasil ele alinacagy acikea belirsizdir.

Bir kullanicinin sanal kimligi ile gercek kimligi arasindaki ayrim islemi ¢ok daha karmagik
hale getirmektedir. Metaverse platformlari, kullanicilarin birbirleriyle etkilesimde bulunma
ve islem yapma yontemlerinin giderek daha genis ve karmagik bir yelpazesine olanak tanidigt
icin, kullanicilar arasindaki anlagmazliklarin kapsami ve karmagikligt da artacakur. Bu uyus-
mazliklarin ¢6ztimii i¢in bazi durumlarda geleneksel uyusmazlik ¢oziimii uygun olabilirken,
diger bazi durumlarda ise metaversede gerceklesecek yeni tiirdeki islemlerin ihtiya¢larina
uygun olarak yeni yaklagimlarin gelistirilmesi gerekmektedir. Bu makalenin bu boliimiinde
bu tiir anlagmazliklarin nasil ¢oziimlenebilecegi ele alinacakur.

4.1. PLATFORMA OZGU UYUSMAZLIK COZUM
MEKANIiZMALARI

Bir¢ok sanal evren platformunun, miisteri hizmetleri ekibi veya tahkim siireci gibi kendi
ihtilaf ¢6ziim mekanizmalari vardir. Bazi tiir anlagmazliklar platformun hizmet sartlarinda
belirtilen adimlar: takip ederek ¢oziime kavusturulabilir. Metaverse platformlarinin bazi-
lart platformda yapilacak islemleri sinirlandirdigy icin bu tiir islemlerle ilgili ortaya ¢ikan
anlasmazliklarin cogu basit ve siniflandirilabilir uyusmazliklardir. Bu tiir anlagmazliklar, bir
oyun i¢i 6ge lizerindeki bir anlasmazlig1 veya bir kullanicinin bagka bir kullanicinin benzer-
siz kullanic tarafindan olusturulan icerigini kopyalamak suretiyle kendisi sahibiymis gibi
sunmasi seklinde kargimiza ¢ikabilir. Bu tiir anlagmazliklar, tamamen platformda ¢oziilebilir
ve platformlarin kullanim kosullarinda belirtilen mekanizmalar kullanilarak ve platformun

50

Faye Wang, Law of Electronic Commercial Transactions: Contemporary Issues in the EU, US and China (2nd edn,
Routledge 2014) 423; Serkan Kaya, ‘Dispute Prevention and Resolution in Online Shopping’ (2021) 6(10) Istan-
bul Medeniyet Universitesi Hukuk Fakiiltesi Dergisi 161, 171.

5! European Commission, ’Commission Staff Working Document Impact Assessment: Accompanying the Document
Proposal for a Regulation of the European Parliament and of the Council on Preventing the Dissemination of Ter-

rorist Content Online’ COM (2018) 640 final.

52 European Commission, ‘Commission Staff Working Document Overview of The Functioning of The Memo-
randum of Understanding on The Sale of Counterfeit Goods Via the Internet Accompanying Document to the
Communication from the Commission to the European Parliament, the Council and the European Economic and
Social Committee: A Balanced IP Enforcement System Responding to Today’s Societal Challenges’ COM (2017)

707 final.
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(veya bir temsilcisinin) kullanicilar arasindaki anlagmazligr etkili bir sekilde yonetmesiyle
coziilebilir. Ornegin, Roblox’un Kullanim Kosullar’'nda, kullanicilar ve platform arasindaki
herhangi bir uyusmazlik i¢in sirketin miisteri hizmetlerine bagvurulabilecegi acike¢a belirtil-
mektedir.>® Bu gibi durumlarda, Roblox uyusmazlig1 giderme ve anlagmazligi ¢6zmek igin
ornegin, platformun para birimini bir kullanicidan diisiirme ve bagka bir kullaniciya kredi-
lendirme gibi, gerekli islemleri yapma yetkisine sahiptir. Roblox’un Kullanim Kogullari'nda
ayrica Roblox'un verecegi kararin kullanicilar i¢in baglayici ve kesin olacag da belirtilmis-
tir.”* Bu durumda, kullanicilar arasindaki anlasmazliklar etkili bir sekilde platform tarafin-
dan ¢oziilmekte ve kullanicilar tarafindan bagka herhangi bir islem gerektirmeden verilen
karar icra edilmektedir.”

4.2. BLOKZINCIR TABANLI (MERKEZI OLMAYAN) TAHKIM
YOLUYLA COZUM

Yukarida da deginildigi tizere, metaversede yapilan islemlerin neredeyse tamami blok-
zincir tabanlt akilli sozlesmeler tarafindan gergeklesmektedir. Akilli s6zlesmelerde edimlerin
otomatik olarak yerine getirilmesi ve siirecin kendiliginden ilerlemesi nedeniyle uyusmaz-
liklarin en aza indirilmesi amaglansa da bu durum akilli s6zlesmelerden kaynakli herhangi
bir uyusmazlik olmayacag anlamina gelmemektedir.”® Nitekim akilli sézlesmeler, taraflarin
fikirlerini degistirmeleri, haksizlik yasadiklarini diigtinmeleri veya akilli sozlesme kodlama-
larindaki hatalar gibi nedenlerle kaginilmaz olarak uyusmazliklara neden olabilirler.”” Diji-
tallesen diinyada sozlesme edimleri otomatik olarak yerine getirildiginde, akilli sozlesme-
lerden kaynakli uyusmazliklarin geleneksel yontemlerle (6rnegin, mahkemeler araciligiyla)
¢oziilmesi, akilli s6zlesmelerin hedefledigi otomasyon odakl: sistemle uyumsuz olabilir.”®
Bu nedenle, bazi girisimciler akilli sozlesmelerden kaynaklanan uyusmazliklari ¢6zmek i¢in
uluslararasi etkiye sahip ve hukuki ¢oziimler sunabilen merkezi olmayan verimli sistemler
olusturmay1 amaclamiglardir.”

W

> Clause 11 (Dispute Resolution (Between User and Roblox); Arbitration Agreement; Class Action Waiver of the

Roblox User Terms and Clause (n 27).

> Sistemin isleyisi ve detaylari icin bkz. Roblox’'un Kullanim Sartlarinin 11. maddesi: Clause 11 (Dispute Resolution
(Between User and Roblox); Arbitration Agreement; Class Action Waiver of the Roblox User Terms and Clause (n
27).

> Bu tiir yontemlerde istinaf/temyiz imkaninin olmadigini ve bunun da tartigmalara neden olabilecegini belirtmek

gerekir.

>¢ Sir Geoffrey Vos, ‘LawTech, Smart Contracts and Artificial Intelligence’ <https://www.judiciary.uk/wp-content/

uploads/2019/05/CHC-speech-LawTech-Smart-Contracts-and-Artificial-Intelligence.pdf> Erigim tarihi: 25 Tem-
muz 2023; Orna Rabinovich-Einy ve Ethan Katsh, ‘Blockchain and the Inevitability of Disputes: The Role for
Online Dispute Resolution’ (2019) 2 journal Dispute Resolution 59.
57 European Commission, Directorate-General for Communications Networks, Content and Technology, Tenge, E.,
Schiffner, M., Ypma, P, et al., ‘Study on Blockchains: Legal, Governance and Interoperability Aspects’, (2020) Pub-

lications Office 78.
> Kaya (n 29) 518.

% Amy J. Schmitz ve Colin Rule, ‘Online Dispute Resolution for Smart Contracts’ (2019) 2 Journal of Dispute Reso-
lution 114.
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Son birkag yilda, “blokzincir tabanli uyusmazlik sistemi®” kavrami altinda olusturulan
yeni sistemler, blokzincir tabanli akilli s6zlesmelerden kaynaklanan uyusmazliklari hizli ve
uygun maliyetli bir sekilde ¢ozme vaadinde bulunmaktadirlar. Blokzincir tabanli uyusmazlik
sistemi, ¢evrim i¢i uyusmazlik ¢6ziim yontemlerinin®, blokzincir teknolojisinin, ¢cogunluk
prensibinin ve uluslararasi tahkimin bir araya geldigi bir alan olarak kabul edilmektedir.®*

Blokzincir tabanli uyusmazlik ¢oziimi sisteminde, belirli sayida hakem bulunmaktadir.
Hakemler, sisteme katilabilmek i¢in kripto paralariyla sisteme 6zgii jetonlari satin alirlar.®?
Her hakem, esit miktarda jeton satin aldiktan sonra, bagimsiz bir sekilde karar verme yetki-
sine sahiptir. Bu sistemler, cogunluk prensibine dayanmaktadir, yani hakemlerin ¢ogunlugu
hangi tarafi hakli bulursa, yargilama o taraf lehine sonuglanir.®

Bu sistemlerde, hakemlerin dogru karar vermeleri tegvik edilmektedir.®® Ciinkii ¢ogun-
luga aykurt karar veren hakemler, sisteme yatirdiklari jetonlari kaybederler ve bu jetonlar
cogunluga uygun karari veren hakemlere dagitlir. Bu nedenle, her hakem, karar verirken
daha dikkatli olmak ve daha adil bir karar vermeye gayret etmek durumunda kalir. Bu
mekanizma, hakemlerin motive olmalarini ve diiriist bir sekilde karar vermelerini saglaya-
bilmek icin ayni zamanda ekonomik tegvikler kullanir.® Béylece bu sistem, uyusmazliklari
hizli, adil ve uygun maliyetli bir sekilde ¢6zmek i¢in giivenilir bir yol sunar.”’

Akallt sozlesmelerin yiiriitiilmesi sirasinda ortaya cikabilecek uyusmazliklari ¢cézmek icin
uygulanan bu uyusmazlik ¢6ziim mekanizmasi, dogrudan akilli sozlesmeye entegre edil-
mektedir.®® Bu acgidan, bu sistemin, akilli sézlesmelerde otomatik olarak calisan sistem ile
geleneksel ¢oziim yollarinda insan yargisinin etkili oldugu sistem arasindaki mesafeyi kapat-
may1 hedefledigi séylenebilir.®”

Bu sistem, mevcut haliyle metaversedeki akilli sézlesmeler ile gerceklestirilen iglemlere

60

Blokzincir tabanli uyusmazlik sistemleri hakkinda detayl: bilgi i¢in bkz: Rabinovich-Einy ve Katsh, (n 56) 47; Ser-
kan Kaya ve Kadirhan Mavis, ‘Blokzincir Teknolojilerinin Uyusmazlik Céziim Sistemleri Uzerindeki Etkisi: Mer-
kezi Olmayan Adalet Sistemi’ (2022) Sakarya Universitesi Hukuk Fakiiltesi Dergisi 480; Michael Buchwald, ‘Smart
Contract Dispute Resolution: The Inescapable Flaws of Blockchain-Based Arbitration’ (2020) 168 University of
Pennsylvania Law Review 1369; Kaya (n 29) 529 vd.; Schmitz ve Rule (n 59) 114.

Cevrim i¢i uyusmazlik ¢6ziim yontemi ile detaylar icin bkz. Serkan Kaya, Consumer Dispute Resolution in the Digital
Age: Online Dispute Resolution (On ki Levha 2020).

62 Kaya ve Mavis (n 60) 480.

% Michael Buchwald (n 60) 1389.

64

61

Matthew Dylaghttps ve Harrison Smith, ‘From Cryptocurrencies to Cryptocourts: Blockchain and The Financia-
lization of Dispute Resolution Platforms’ (2021) Information, Communication & Society 2-7.

6 Hakem atama sisteminin detayli tartigmalari i¢in bkz. Kaya ve Mavis (n 60).

% Darcy W. E. Allen, Aaron M. Lane ve Marta Poblet, “The Governance of Blockchain Dispute Resolution’ (2019)
25 (75) Harvard Negotiation Law Review 80.

¢ Bronwyn E. Howell ve Petrus H. Potgieter, ‘Uncertainty and Dispute Resolution for Blockchain and Smart Cont-

ract Institutions’ (2021) 17 Journal of Institutional Economics 545-555.
6 European Commission, Directorate-General for Communications Networks, Content and Technology, Tenge, E.,
Schiffner, M., Ypma, P, et al., Study on Blockchains : Legal, Governance and Interoperability Aspects’ (2020)

Publications Office 78.

¢ Tonya M. Evans, “The Role of International Rules in Blockchain-Based Cross-Border Commercial Disputes’ (2019)
65(1) Wayne Law Review 2.
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ozgl sorunlart ¢ézmenin bir yontemini sunarak, bu sayede akilli sézlesmelerin dogasina
uygun bir sekilde islem maliyetlerini azaltmayi ve blokzincir tabanli birgok merkezi olma-

yan uygulamanin gelisimini desteklemeyi hedeflemektedir.”

4.3. KLASIK YONTEMLERLE COZUM

Metaverse ile ilgili bazt uyusmazliklarin klasik mahkemede ve tahkimde yargilanmasi
kaginilmazdir. Ozellikle metaverse baglaminda yargilama kurallarinin nasil uygulanacag
konusunda belirsizlik oldugu durumlarda uyusmazliklar mahkeme tarafindan ¢oziilmek-
tedir. Ayrica ¢ogu platformun kullanim kogullarinda, uyusmazliklarin klasik tahkim veya
mahkeme tarafindan ¢oziilecegine dair maddeler mevcuttur. Ornegin, Meta'nin Kullanim
Kosullarinda, “ihtilaf” adi baghig: alunda asagidaki ifadelere yer vermistir:

“Bir tiiketiciyseniz bu Kosullar veya Meta Uriinleri nedeniyle veya bunlaria iliskili
olarak bizimle aranizdaki her tirlii iddia, dava nedeni ya da ibtilafta, ikamet etti-
giniz iilkenin yasalar: gecerli olacaktir. Iddianizi ilgili dilkede, iddia iizerinde yarg:
yetkisine sahip herhangi bir mahkemede ¢oziimleyebilirsiniz. Diger tiim durumlarda
ve Metanin size karst olusturdugu herhangi bir iddia veya dava nedeni veya ihtilaf
igin siz ve Meta, bu tiir bir iddianin, dava nedeninin veya ibtilafin yalnizca Kali-
forniya Kuzey Bolgesi nden sorumlu ABD Bolge Mahkemesi veya San Mateo Count-
yde bulunan bir eyalet mabkemesinde ¢oziimlenecegini kabul edersiniz. Ayrica, bu
tiir iddialarin mabkemeye tasinmast icin bu mahkemelerden birine ait kisisel yarg:
yetkisine bagsyuracaginizi ve yasa hiikiimlerindeki ibtilaflara bakilmaksizin hem bu
Kosullarin hem de diger herhangi bir iddia, dava nedeni veya ibtilafin Kaliforniya
Eyaleti yasalarma tabi olacagini kabul edersiniz. Yukaridaki hiikiimler sakl: kal-
mak kaydiyla, Metanin kendi takdirine bagls olarak, size karsi olusturdugumuz
iddialari, dava nedenlerini ve ibtilaflar: ikamet ettiginiz iilkede bunlar iizerinde

yarg: yetkisine sahip yetkili bir mabkemeye tasiyabilecegini kabul edersiniz.””!

Decentraland’in kullanim sartlarinin 18. maddesi ise uyusmazligin ¢6ziimii igin tarafla-
rin 6nce sorunu ¢ozmek i¢in miizakerelere girismelerini gerektiren ¢ok kademeli bir madde
icerir ve ¢6ziim bulunamazsa o zaman Uluslararast Ticaret Odas’'nin tahkim kurallarina
gore tahkim baglaulabilir.” Bu maddeye gore, anlasmazligi ¢6zmek icin ti¢ hakem atanacak,
tahkim dili Ingilizce olarak yiiriitiilecek ve mahkeme yeri Panama sehri olacaktir.”

Ayni gekilde, Roblox, kullanicilarinin ikamet ettikleri yere bagli olarak farkli anlagmazlik

¢oziim mekanizmalarint saglamaktadir.”* ABD'de ikamet eden kullanicilar, tahkime bas-
vurmadan once zorunlu bir miizakere siiresinin belirlendigi ¢ok asamali bir maddeyi kabul

7% Yann Aouidef, Federico Ast ve Bruno Deffains, ‘Decentralized Justice: A Comparative Analysis of Blockchain
Online Dispute Resolution Projects’ (Frontiers in Blockchain, 2021).

7l Meta, ‘Hizmet Kogullarr’ (2023) <https://tr-tr.facebook.com/terms.php?ref=pf> Erigim tarihi: 26 Agustos 2023.

72 Decentraland (n 39).

73 ibid.

74 Roblox, ‘Roblox Terms of Use’ (2023) <https://en.help.roblox.com/hc/en-us/articles/115004647846> Erisim
tarihi: 21 Temmuz 2023.
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ederler.” Uyusmazligin miizakere yoluyla ¢6ziime kavusturulmamast durumunda, tahkim
yargtlamasi devreye girmektedir. Bu tahkim islemleri, Amerikan Tahkim Dernegi’nin Tiike-
tici Tahkim Kurallar: tarafindan yonetilmektedir.”® Beliremek gerekir ki, miizakere siiresi ve
tahkim, ABD’de ikamet eden kullanicilar i¢in gegerlidir. Bagka iilkelerde oturan kullanici-
larin uyusmazliklarini gozmek yalnizca Kaliforniya’nin San Mateo Ilcesi federal veya eyalet
mahkemelerinde dava agmasi gerekmektedir.””

Sandbox'da taraflarin kullanim sartlarinda yer alan haklari ve yiikiimliiliikleri ile ¢tkabilecek
uyusmazliklarin Malta kanunlarina tabi olacagini belirtmis ve kullanicilarin kullanim sart-
larindan kaynaklanan bir dava agmasi halinde, bu davanin yalnizca Malta mahkemelerinde
agilabilecegini, baska hi¢bir mahkemede dava agilamayacagini ve kullanicilarin, bu tir bir

dava i¢in Malta mahkemelerinin miinhasir yarg: yetkisine tabi oldugunu belirtmigtir.”®

Belirtmek gerekir ki, geleneksel uyusmazlik ¢oziim yontemleri, tahkim veya devlet
mahkemelerinde dava agma, en azindan su anki sekilleriyle metaverse ile ilgili bazi uyusmaz-
liklara uygun degildir. Metaversede ¢ikabilecek uyusmazliklarin mahkeme veya tahkimde
¢oziilmesi, taraflarin kimliklerinin belirlenmesinin zorlugu veya bazen imkansizlig1 ve veri-
lecek kararlarin dogrudan icra edilememesi gibi birgok hukuki zorluk barindirmaktadir.

S. SONUC

Hig stiphesiz, metaverse, diger bireyler ve sirketlerle etkilesimde bulunmanin yeni form-
larini ve yontemlerini beraberinde getirmektedir. Nasil ki, internetin ortaya ¢ikmasi ile
daha 6nce deneyimlenmemis ve yasa ile hitkiim altina alinmamis anlasmazliklar ortaya ¢ik-
mus ise, metaverse de kendine 6zgii yapist ile yeni tiir anlagsmazliklarin ortaya ¢ikmasi i¢in
bityiik bir potansiyele sahiptir. Bunun yani sira son yillarda sanal evrenlerin artmast ile bir-
likte kullanicilar arasinda, platform isletmecileri arasinda ve hatta farkli sanal evrenler ara-
sinda uyusmazliklarin ortaya ¢tkma ihtimali de artig gdstermistir. Bu uyusmazliklar bircok
farkli sekil alabilir, ancak hepsinin adil, verimli ve etkili bir sekilde ¢6ziime kavusturulmasi
gerekmektedir. Sanal evrenlerde ortaya ¢ikabilecek anlasmazliklar: etkili bir sekilde ¢ozmek
icin, kullanicilarin ve platform isletmecilerinin anlasmazliklarin mahiyetini belirleyebil-
meleri ve ¢oziim icin bagvurabilecekleri mevcut mekanizmalarin bilgisine sahip olmalari
onemlidir. Anlagmazligin mahiyeti ve taraflarin ihtiyaglarina bagli olarak bagvuru platforma
ozgii anlagmazlik ¢6ziim mekanizmalarina ve/veya blokzincir tabanli uyusmazlik ¢oziim
sistemlerine yapilabilir. Kullanicilar ve platform isletmecileri, anlagmazliklar adil ve etkili
bir sekilde ¢6zme konusunda birlikte calisarak, kullandiklari sanal evrenlerin herkes icin
giivenilir, keyifli ve daha da 6nemlisi uzun soluklu bir ortam olarak kalmasina yardimer ola-
bilirler. Ayrica kullanicilarin platforma katilmadan 6nce varsa gegerli kullanim kosullarini
dikkatlice kontrol etmeleri ve islemin 6zel ihtiyaglarina uygun bir s6zlesme yapmalari da
ortamun giivenilirligini kullanicilar icin arturacakur.

Son olarak belirtilmelidir ki, mevcut hukuk sistemimiz ve uyusmazlik ¢6ziim sistem-

7> ibid.
76 ibid.
77 ibid.
78 The Sandbox (n 37).
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leri, ger¢ek diinyaya dayanmakta olup ger¢ek diinyanin gerekliliklerine gore tasarlanmistir.
Ancak metaversede, diinyanin dort bir yanindan gelen anonim avatarlar birbiriyle etkile-
simde bulunurken ve islem yaparken, zaman, konum ve gercek kimlikten bagimsiz hareket
ederler. Geleneksel olarak hukuk kurallarinin temelinde bulunan alisilagelmis ikametgah
kavramlari, taraflarin gergek kimlikleri, taraflarin is yeri veya tasinmazin bulundugu yer
gibi kavaramlar sanal evrende yapilan islemler ve bunlardan kaynaklanan uyusmazliklar i¢in
arttk anlamsiz hale gelmektedir. Uyusmazlik ¢6ztim sistemlerinin yasadigimiz ¢agda, tekno-
lojik gelismelerin hesaba katilarak yeniden tasarlanmasi gerekmekredir.
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ULUSLARARASI KORUMA UZERINE 13 NO’LU REHBER:
MULTECILERIN HUKUKI DURUMUNA DAIR 1951
SOZLESMESI’NIN 1. MADDESININ D FIKRASININ FILISTINLI
MULTECILERE UYGULANABILIRLIGI

ORIJINAL METIN : GUIDELINES ON INTERNATIONAL PROTECTION
NO. 13: APPLICABILITY OF ARTICLE 1D OF THE 1951 CONVENTION

REIATING TO THE STATUS OF REFUGEES TO PALESTINIAN
REFUGEES

Hasan Basri Biilbiil (2} (Cev.)
Dr. Ogr. Uyesi, Bogazici Universitesi Hukuk Fakiiltesi, Milletlerarast Hukuk Anabilim Dali

Dagium : GENEL, HCR/GIP/17/13, Aralik 2017
Orijinal Dil : Ingilizce
Yayinlayan : United Nations High Commissioner for Refugees (Birlesmis Milletler Miilteciler Yiiksek

Komiserligi — “BMMYK”)

BMMYK, kendi tiiziigiinde yer verilen yetkisi uyarinca ve Miiltecilerin Hukuki Duru-
muna dair 1951 Sozlesmesi nin 35. maddesi ve 1967 Protokoli’niin II. Maddesi’nin yani
sira ilgili bolgesel belgelerle baglantili olarak bu Rehberi yayinlamaktadir. Bu Rehber, 7957
Sozlesmesi cercevesinde Miilteci Statiisiiniin Belirlenmesinde Uygulanacak Olgiitler ve Usuller
Hakkinda BMMYK El Kitabi' (Cenevre: BMMYK, 1979; 2011°de yeniden yayinlanmustir)
ve uluslararasi koruma tizerine diger rehberleri tamamlar. Bu Rehber Miiltecilerin Hukuki
Durumuna dair 1951 Sézlesmesi Madde 1D ’nin Filistinli Miiltecilere Uygulanabilirligi Uzerine
Gozden Gegirilmis Not (Ekim 2009)* ve 6nceki ilgili tiim kilavuzlarin yerine geger. Buna kar-
sin, Miiltecilerin Hukuki Durumuna dair 1951 Sozlesmesi Madde 1D ve uluslararas: koruma
arayisinda olan Filistinli miilteciler baglaminda AB Vasif Yonergesi madde 12 (1)(a) hakkinda
BMMYK nin Yorumu Uzerine Not (Mayis 2013)? gecerli kalmaya devam etmektedir.

Kamuoyu ile genis bir istisareden yararlanilarak hazirlanan bu Rehber, hitkiimetler, avu-
katlar, karar alicilar ve yargt organlarinin yani sira BMMYK nin yetkisi ¢ercevesinde miilteci
statiisil belirleme islemi gerceklestiren BMMYK personeli i¢in hukuki yorumlama kilavuzu
saglamay1 amaglamaktadir.

' Cevirenin notu (Cev. Notu), Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention (Geneva: UNHCR, 1979; reissued 2011). Okuma kolaylig1 saglamak amaciyla metin igerisinde gecen
belgeler Tiirkgeye terciime edilmis olup dipnotta ilgili belgenin orijinal ismi Ingilizce olarak verilmistir. Ancak zaten
dipnotta yer alan kaynaklar gerektiginde okuyucunun daha kolay erisebilmesi i¢in orijinal haliyle birakilmigtir.

2 Cev. Notu: Revised Note on the Applicability of Article 1D of the 1951 Convention relating to the Status of Refugees to
Palestinian Refugees, October 2009.

> Cev. Notu: Note on UNHCRS Interpretation of Article 1D of the 1951 Convention relating to the Status of Refugees and
Article 12(1)(a) of the EU Qualification Directive in the context of Palestinian refugees seeking international protection,
May 2013.
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Bu Rehber, Birlesmis Milletler Yakin Dogu'daki Filistinli Miiltecilere Yardim ve Bayin-
dirlik Ajansi (“UNRWA”) ile yakin is birligi i¢inde hazirlanmigtir.

Bir uluslararasi andlasmanin orijinal metninde cinsiyete 6zgii bir dil kullanildig: ve cin-
siyete iligkin bir meselenin olmadig1 her yerde metnin bugiin BMMYK’nin ayrimcilik yap-
mama ve esitlik politikalari 1s1g1nda erkek ve kadina esit sekilde uygulandigi varsayilarak
okunmasi ve anlagilmasi gerekir. Bu sebeple, BMMYK yayinlarinda alinti yapilan metinler
uygun ifadelerin koseli parantez’ icine alinmasi suretiyle bu ilkeyi yansitir.

BMMYK’nin Miilteci Statiisiiniin Belirlenmesinde Uygulanacak Olgiitler ve Usuller Hak-
kinda El Kitabi'na’ ve Uluslararast Koruma Uzerine Rebberlere® erisim igin:

http://www.refworld.org/docid/4£33c¢8d92.html.

Miistakbel rehberler tizerine kamuoyu istisaresi i¢in ¢agrilar asagidaki linkte paylagilacak-
tir:

http://www.unhcr.org/544£59896.html.

L. GIRIS
1.  Miiltecilerin Hukuki Durumuna dair 1951 Sézlesmesi’nin (“1951 Sozlesmesi”)” 1.
maddesinin D fikrasi, belirli miilteci kategorilerinin koruma veya yardim icin Bir-
lesmis Milletler Miilteciler Yiiksek Komiserligi® (“BMMYK?”) haricindeki Birlesmis
Milletler organ veya teskilatlarinin ayri diizenlemelerinden yararlanabilecegini kabul
etmistir. Halihazirda, madde 1D Filistinli miiltecilere uygulanmaktadir. Bu miiltecile-
rin durumlarina cevap vermek {izere Yakin Dogudaki Filistinli Miilteciler i¢in Birles-

Cev. Notu: Tiirkeenin cinsiyetsiz yapist sebebiyle bahsedilen husus bu tercimede yer bulamamistr. Kogeli parantez
ise, yaygin bir sekilde kullanildig1 {izere metnin daha anlagilir olmasini saglamak amaciyla ¢evirenin ekledigi husus-
lar i¢in kullanilmustir.

> Cev. Notu: Handbook on Procedures and Criteria for Determining Refugee Status.

Cev. Notu: Guidelines on International Protection.

7 Miiltecilerin Hukuki Durumuna Dair 1951 Sézlesmesi (28 Temmuz 1951) 189 UNTS 137 (1951 Sézlesmesi),
htep:/fwww.refworld.org/docid/3be01b964.html, ve Miiltecilerin Hukuki Durumuna Dair [1951 Sézlesmesi’nin]
Protokolii (31 Ocak 1967) 606 UNTS 267 (1967 Protokolii), http://www.refworld.org/docid/3ae6b3ae4.html.

8 Cev. Notu: The United Nations High Commissioner for Refugees. Tiirkcedeki yaygin kullanim sebebiyle bu teskilatin

kisaltmas1t BMMYK olarak verilmistir.
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mis Milletler Yardim ve Calisma Ajansi’ (“UNRWA”)" kurulmustur."
2. 1951 Sozlesmesi madde 1D su sekildedir:'?

Bu Sozlesme, Birlesmis Milletler Miilteciler Yiiksek Komiseri haricinde, diger bir Birles-
mis Milletler organi veya tegekkiiliinden halen himaye veya yardim goren kimselere tatbik
olunmaz.

Boyle bir himaye veya yardim, herhangi bir sebeple bu gibi kimselerin durumu Birlesmis
Milletler Genel Kurulu'nun bu hususla ilgili kararlart geregince nihai surette halledilmeksi-
zin sona ermis ise, bu sahislar Sézlesme rejiminden bihakkin istifade ederler."

3. 1951 Sozlesmesi madde 1D siklikla “dislayict bir hitkiim” olarak nitelendirilir. Ancak
maddenin hem dislayict hem de kapsayici yonleri' olup iki bent sirali olarak okunma-
lidir. Bagka bir deyisle, bir kimse ikinci bent kapsamina girmeden 6nce birinci bent

> Cev. Notu: The United Nations Relief and Works Agency for Palestine Refugees in the Near East. Bu teskilatin resmi
makamlarca da kullanilan farkl: terciimeleri oldugundan Tiirkgede yerlesmis bir kisaltmast bulunmamaktadir. Bu
sebeple terciimede kisaltmast yapilirken Ingilizce aslt tercih edilmistir.
1 BM Genel Kurulu 302 (IV) Karari, Assistance to Palestine Refugees, 8 Aralhik 1949, A/RES/302, Filistinli miil-
tecilere himaye ve yardim saglama sorumlulugu olan UNRWA’y1 kurdu. UNRWA'nin rolii ayrica mahkemeler
tarafindan kabul edilmektedir: 6rnegin bkz Bolbol v. Bevindorldsi és Allampolgdmz’gz’ Hivatal, (“Bolbol”), C-31/09,
Avrupa Birligi Adalet Divant ("ABAD”), 17 Haziran 2010, para. 44, http://www.refworld.org/docid/4c1£62d42.
html: “UNRWA’nin Cenevre Sézlesmesi’nin 1. maddesinin D fikrast ve Yonerge'nin 12. maddesinin 1. fikrasinin a.
bendinde isaret edilen BMMYK disindaki Birlesmis Milletler organ veya tegekkiillerinden biri oldugu hakkinda tar-
tigma yoktur.” Ayrica bkz AD (Filistin), (“AD Filistin”) [2015] NZIPT 800693-695, Yeni Zelanda: Gog ve Koruma
Mahkemesi, 23 Aralik 2015, para. 101-116, http://www.refworld.org/docid/56b1bcc24.heml.
UNRWA'nin kurulusundan énce, Birlesmis Milletler, diger islere ilaveten, “miiltecilerin geri doniisiinii, yeniden
yerlestirilmesini, ekonomik ve sosyal rehabilitasyonunu ve tazminat 6denmesini kolaylagtirmak ve Birlesmis Millet-
ler Filistinli Miiltecilere Yardim [kurulusu]’nun miidiiriiyle ve onun araciligiyla Birlesmis Milletler'in ilgili organ ve
tesekkiilleri ile yakin iligkileri siirdiirmek” iizere ayrica BM Filistin Uzlagtirma Komisyonu'nu (UNCCP) kurmustu.
BM Genel Kurul 194 (II1), Palestine - Progress Report of the United Nations Mediator, 11 Aralik 1948, A/RES/194,
para. 11. UNCCP 1951’in sonunda Genel Kurulu bilgilendirmis ve yillik olarak 194 (III) sayili kararin 11. madde-
sinin uygulanmasinda ilerleme saglamay: gerceklestirebilecek bir yol bulamadigini ifade etmeye baglamugstir. b4z ilk
raporda 79. ve 80. paragraflar, UNCCE, Progress Report of the United Nations Conciliation Commission for Palestine,
BM Dak. A/1985, 20 Kasim 1951 ve daha giincel olarak, UNCCP Raporu, 13 Agustos 2015, A/70/319, Ek; BM
Genel Kurulu 69/86 sayili karar. Cev. Notu: Tiirkgede yaygin kullanimi olmamasi sebebiyle BM Filistin Uzlagtirma
Komisyonu'nun kisaltmasinda Ingilizce aslt olan UNCCP tercih edilmistir.
Cev. Notu: Hitkmiin terctimesi Tiirkiye Bityiik Millet Meclisi’'nin tasdik ettigi metinden alinmugtir. hteps://www5.
tbmm.gov.tr/tutanaklar/ TUTANAK/KM__/d00/c002/km__00002024ss0053.pdf
13 BMMYK bu Rehberde madde 1D’nin birinci bendini ‘madde 1D(1)’ olarak ve ikinci bendini ise ‘madde 1D(2)’
olarak sunmaktadir.
Diplomatik Konferansin Fransiz temsilcisi Sn. Rochefort, “mezkiir kogul gercekten ertelenmis kapsamay: sagla-
yan bir hitkiimdii” ifadesini kullanmigtir. Miiltecilerin ve Vatansiz Kisilerin Hukuki Durumuna Dair Diplomatik
Konferans, Ugiincii Bulusmanin Ozeti, 19 Kasim 1951, BM Dék. A/Conf.2/SR.3, s. 10. Tiim BM belgelerine
BM Resmi Belge Sistemi veritabani araciligiyla suradan ulagilabilir: hetp://www.un.org/en/documents/index.html.
Ayrica bkz James Hathaway ve Michelle Foster, The Law of Refugee Status, (Cambridge: Cambridge University
Press, 2. baski, 2014), 513; ve Lex Takkenberg, The Status of Palestinian Refugees in International Law, (Oxford:
Oxford University Press, 1998), s. 66. Ayrica madde 1D’nin “bir ‘diglayict hitkiim’ olarak degil, daha ziyade ‘kosullu
bir kapsayict hitkiim’ olarak goriilmesi gerektigi’ni ifade eden Guy Goodwin-Gill ve Jane McAdam icin bkz The
Refugee in International Law, (Oxford: Oxford University Press, 3. baski, 2007), 153; ve maddeye “askiya alan
hiikiim” olarak isaret eden Atle GrahlMadsen icin bkz The Status of Refugees in International Law, Cilt I Refugee
Character, A.W. Sijthoff-Leyden, 1966, s. 263.
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kapsamina girmis olmalidir. Birinci bent UNRWAdan koruma veya yardim gérmekte
olan Filistinli miiltecileri 1951 Sozlesmesi’nin korumasindan genel olarak harig tutar-
ken, madde 1D’nin ikinci paragrafi ise soz konusu himaye veya yardim sona erdigi
zaman aynt Filistinlileri dahil etme islevi goriir. Koruma veya yardim sona erdiginde
(asagidaki II E bolumiine bakiniz), Filistinliler ipso facto [kendiliginden, bihatkkin)
1951 Sézlesmesinden yararlanmaya hak kazanirlar. Uluslararast toplum tarafindan
zaten taninmig millteciler olarak® Filistinlilerin S6zlesme korumasindan yararlanmaya
hak sahibi olabilmeleri i¢in madde 1A(2) uyarinca ayri veya ek bir degerlendirmeye
ihtiya¢ yoktur. Bagvurucularin yalnizca madde 1D hiikiimleri kapsamina girdiklerini
gostermeleri yeterlidir.

1951 Soézlesmesi’ne ve/veya 1967 Protokoli’ne taraf olan tiim devletler, i¢ hukuk ve
uygulamalarina madde 1D’nin tam olarak aktarilmasini temin etmelidir. Bu hitkmiin
i¢ hukuk ve uygulamaya tam olarak aktarilmas: uluslararasi miilteci belgeleri uyarinca
taraf devletlerin yiikiimlilagiindedir.

Bu rehber, UNRWA'nin faaliyet alanlari digznda olup 1951 Sozlesmesi uyarinca
koruma talep eden Filistinli miilteciler bakimindan 1951 Sézlesmesi madde 1D’nin
yorumunu ele almaktadir. Rehber, devlet uygulamalarindan, uluslararas ve ulusal icti-
hatlardan ve 6nde gelen hukuk¢u ve akademisyen uzmanlarin goriislerinden yararlan-
mak suretiyle, madde 1D’nin esasina iliskin bir yorum saglamakla beraber (Kisim II),
usul ve ispata iligkin birtakim meseleleri de (Kisim III) ele almaktadir.

II. ANALIZ
A. Konu ve Amacg

Madde 1D yorumlanirken, 1951 Sozlesmesi’nin hazirlik ¢aligmalarina ve Filistinli
miilteciler icin koruma ve kurumsal sorumluluk meselelerini ele almasi amaglanan
diger ¢agdas uluslararasi belgelere de basvuru yoluyla hitkmiin konusunu, amacini ve
baglamini gz 6niinde bulundurmak uygun olacaktir. Andlasmanin terimlerinin ale-
lade anlaminda ifadesini buldugu sekliyle taraflarin niyetlerine istinaden, andlasmanin
konusu ve amact 151¢1nda ve baglaminda genis bir yorum gereklidir.'® Bu uygulandi-
ginda acikur ki, 1951 Sozlesmesi madde 1D, kendisinin yorum ve tatbikine rehber-
lik eden birbiriyle iligkili iki amaca sahiptir. Ilk amag, durumlari Birlesmis Milletler

15

“Filistinli miiltecilerin — ve yerinden edilen Filistinlilerin ilgili her asamada miilteci olarak degerlendirildigine hig
stiphe yoktur - Birlesmis Milletler dahilinde ve haricinde 6zel bir kategoriye ait olduklart kabul edilmistir.” Amer
Mohammed El-Ali v. The Secretary of State for the Home Department and Daraz v. The Secretary of State for the Home
Department) (The United Nations High Commissioner for Refugees, Intervener), (“El-Ali”) Birlesik Krallik: Temyiz
Mahkemesi (Ingiltere ve Galler), 26 Temmuz 2002, [2002] EWCA Civ 1103, http://www.refworld.org/cases,-
GBR_CA_CIV,3f278a3a4.html, para. 15.

Viyana Andlasmalar Hukuku Sizlesmesinin 31. maddesi, 23 Mayis 1969, Birlesmis Milletler, Sozlesme Serisi, cilt
1155, s. 331, http://www.refworld.org/docid/3ae6b3al0.html. Ayrica bkz lan Brownlie, Principles of Public Inter-
national Law, (Oxford: Oxford University Press, 7. baski, 2008), 631.
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Genel Kurulunun ilgili kararlari geregince nihai surette halledilene kadar'” Filistinli
miiltecilerin 6zel bir sinif olarak taninirliginin devami'® ile koruma ve ilgili diger hak-
lari almaya devam etmelerinin temin edilmesidir. Bu amag ayrica Filistinli miiltecilere
ozel statii verilmeye devam edilmesi gerekliliginin vurgulandigi Birlesmis Milletler
Miilteciler Yiiksek Komiserligi Tuziigi'niin hazirlanmasina iligkin tarugmalarda da
belirtilmistir."” Ayrica, 1951 Sozlesmesi uyarinca sui generis [kendine dzgii] bir miilteci
stnifi olarak Filistinliler i¢in korumanin siirekliliginin temin edilmesinin esas oldugu®
kabul edilmistir.

Madde 1D’nin ikinci amaci, BMMYK ve UNRWA arasinda yetkilerin 6rtiismesin-
den ve cakismasindan sakinmakuir. ki teskilatn sorumluluklarinin birbirini tamam-
layici olmast amaglanir.?! Bu bakimdan BMMYK nin yetkisinin her ne kadar kiiresel
oldugu ifade edilse de, bu yetki “Birlesmis Milletler’in diger organ veya teskilatlarin-
dan koruma veya yardim almaya devam eden ... bir kisiyi kapsamaz”.** Buna kargin,
UNRWA'nin bes cografi bolgede ya da faaliyet ‘sahasinda’ yetkisi vardir: Urdiin, Liib-
nan, Suriye Arap Cumbhuriyeti, Bat Seria (Dogu Kudiis dahil) ve Gazze.” Birlikte ele
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Madde 1D’nin amacinin “Filistinli miiltecilerin, durumlari nihai surette halledilene kadar, Filistinli miilteciler
olarak koruma almaya devam etmesinin temini” oldugunu teyit eden ABAD karari igin ayrica bkz Mostafa Abed El
Karem El Kott and Others v. Bevdndorlisi és Allampolgdrsigi Hivatal, C364/11, Avrupa Birligi: Avrupa Birligi Adalet
Divanu, 19 Aralik 2012, (“El Kott”), http://www.refworld.org/cases,EC]J,50d2d7b42.html, para 62.

“Bu madde, temelde, miilteci niteligi zaten tesis edilmis kisiler olarak Filistinlilerin siirekli himayesinin teminini
amagclamaktadir”. AD (Filistin), para. 159, iistteki 10. dipnot. Madde 1D, “Genel Kurul'un zaten kendilerine
iligkin belli tedbirler aldigi mevcut bir miilteci kategorisine yonelik”ti. Takkenberg, iistteki 14. dipnot, 97.

Genel Kurul, 5. Oturum, Resmi Kayutlar, Ugiincii Komite, 328. Toplanti, 27 Kasim 1950, para. 52, 55 (Sn. Baro-
ody, Suudi Arabistan), BM Déok. A/C.3/SR.328, BM Resmi Belge Sistemi veritabani araciligiyla suradan ulagilabilir:
htep://www.un.org/en/documents/index.html. Ayrica Ingiltere ve Galler Temyiz Mahkemesi oniindeki E/-A/i dava-
sinda BMMYK’nin yapmis oldugu miidahalede de alintulanmugtir.  http://www.refworld.org/docid/3d1c73c04.
html (“BMMYK nin El-Ali deki miidahalesi”)

Genel Kurul, 5. Oturum, Resmi Kayitlar, Uciincii Komite, 344. Toplanti, 11 Aralik 1950, para. 24, 25 (Sn. Baro-
ody, Suudi Arabistan); para. 28 (Sn. Lesage, Kanada); para. 29-30 (Sn. Davin, Yeni Zelanda); para. 39 (Sn. Noriega,
Meksika); para. 42 (Sn. Raafat, Misir), BM Dék. A/C.3/SR.344, BM Resmi Belge Sistemi veritabani araciligiyla
suradan ulagilabilir: hetp://www.un.org/en/documents/index.html. Ayrica BMMYK nin El-Ali deki miidahalesinde
de alintlanmustur, tistteki 19. dipnot.

Bkz Goodwin Gill ve McAdam, iistteki 14. dipnot, 152. Bu tamamlayiciligin 6nemi iki teskilatin meveut uygu-
lamalarinda gosterilmektedir. BMMYK ve UNRWA ortak ilgi alanlarina giren konulari ele almak icin 2005’ten
beri yillik tist diizey toplanular diizenlemektedir; ve 2010°'dan beri diizenli temas halinde bulunan ve yilda iki defa
toplanan ortak bir ¢alisma grubu kurulmugtur.

Birlesmis Milletler Miilteciler Yiiksek Komiserligi Tiizigi, (“Tizik”), 14 Aralik 1950, A/RES/428(V), http://www.
refworld.org/docid/3ae6b3628.html, para. 1 ve 7(c). Madde 1D (“halen géren”) ile Tiiziigiin (“gérmeye devam
eden”) dili arasindaki farklara iligkin olarak BMMYK’nin yorumu, bunlarin ayni anlama gelen ifadeler oldugu sek-
lindedir. “Agik olmayan sebeplerden dolay: (ama bunlar zamanin kisitliligi tarafindan dayatulmis sebepler olabilir)
taslak Sézlesme’nin miilteci tanimi Diplomatik Konferansa gonderilmeden 6nce BMMYK Tiiziigii ile uyumlu hale
getirilmek tizere degistirilmemistir.” Goodwin-Gill ve McAdam, iisteeki 14. dipnot, s. 154. Ayrica BMMYK’nin
Yetkisi meselesi i¢cin bkz, BMMYK, Note on the Mandate of the High Commissioner for Refugees and his Office, Ekim
2013, htep://www.refworld.org/docid/5268c9474.heml.

Ornegin bkz 58/95 sayili ve 17 Aralik 2003 tarihli Genel Kurul karari, ve daha giincel olarak, 71/91 sayilt BM
Genel Kurulu karari, Assistance to Palestine refugees: Resolution adopted by the General Assembly, 22 Aralik 2016, A/
RES/71/91 http://www.refworld.org/docid/586cbe334.html.


http://www.refworld.org/docid/3d1c73c04.html
http://www.refworld.org/docid/3d1c73c04.html
http://www.un.org/en/documents/index.html
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alindiginda bu topraklar UNRWA'nin bes milyondan fazla?* Filistinli miilteci niifusa
himaye” veya yardim sagladig faaliyet alanlarini olusturmaktadir.

B. Ratione Personae: Madde 1D’nin Kisi Bakimindan Kapsam

8.  Asagidaki sahis gruplar kisi bakimindan madde 1D’nin kapsamina girerler:
Filistin miiltecileri: BM Genel Kurul'nun 11 Aralik 1948 tarih ve 194 (III) sayili

727 olan kisi-

karari®® ve sonraki BM Genel Kurulu kararlari baglaminda “Filistin miiltecileri
ler ve 1948 Arap Israil catismast sonucu Filistin Mandast’'nin Israil’e doniisen kismindan

yerinden edilen ve oraya geri donemeyen kisiler.

Yerinden Edilmis Kigiler: BM Genel Kurulu'nun 4 Temmuz 1967 tarih ve 2252 (ES-V)
say1li karari ve sonraki BM Genel Kurulu kararlari baglaminda “yerinden edilmis kisiler” ve
[srail tarafindan 1967'den beri isgal edilen Filistin topraklarindan 1967 gatigmasi sonucu
yerinden edilen ve oraya geri dénemeyen kisiler.”® Ayrica “sonraki ¢atigmalardan” dolay1
yerinden edilen kisiler de bu kapsamdadir.”’

Alt Soylar: “Alt soylar”, yukarida tanimlanan Filistin miiltecilerin ve yerinden edilmis

24

UNRWAnin en giincel rakamlari i¢in, bkz http://www.unrwa.org/.
» UNRWAnin en basindan beri koruma yetkisinin oldugunu ifade etmek énemlidir. Ancak, koruma islevi zamanla
biiylimiis ve 2010°dan itibaren bir koruma politikasinin benimsenmesi ile koruma standartlar: ve araglarinin gelis-
tirilmesi sayesinde artmustir. Bkz UNRWA, Protecting Palestine Refugees, 2015, http://www.refworld.org/doci-

d/5703647f4.html ve hteps://www.unrwa.org/what-we-do/protection

Ancak, UNRWA “kamplarin sahibi degildir, [bunlari] yonetmez ve [buralarda] asayis faaliyeti gostermez, zira bunlar
ev sahibi makamlarin sorumlulugundadir.” https://www.unrwa.org/palestine-refugees. Ayrica agagidaki 57. dipnota

bakiniz.
2%

BM Genel Kurulu 194 (III) sayili kararin 11. paragrafinda “evlerine geri donmek ve komgulariyla baris icinde yasa-

mak isteyen miiltecilerin miimkiin olan en kisa zamanda bunu gerceklestirmelerine izin verilmesi” ve “geri dénmeyi

tercih etmeyenlere miilklerinin kayb: veya ugradiklari zarar icin tazminat 6denmesi” hitkmiine varmigtir.

¥ “Filistin miiltecileri” terimi Genel Kurul tarafindan hicbir zaman acik¢a tanimlanmamigtir. Ancak, terimin yorum-
lanmasina iliskin ilk ¢aligmalar i¢in bkz BM Dok. W/61/Add.1, Addendum to Definition of a “Refugee” Under
paragraph 11 of the General Assembly Resolution of 11 December 1948, 29 Mayis 1951. Bu, “Note by the Prin-
cipal Secretary” ile birlikte okunmalidir, BM Dék. A/AC.25/W/61, https://unispal.un.org/DPA/DPR/unispal.
nsf/0/418E7BC6931616B485256CAF00647CC7. UNRWAnin tescil amaglt “Filistin miilteci[leri]” teriminin
operasyonel tanimu yillar gectikce ddniismiistiir, zira ilk etapta terim “ihtiyag halinde” olan kisilerin bir alt katego-
risi idi. 1984’ten beri ise [Filistinli Miilteciler] “7 Haziran 1946 ile 15 May:s 1948 aras: dinemde normal ikamet yeri
Filistin olan ve 1948 catigmas: sonucunda hem evini hem de gecim kaynaklarin: kaybeden kisiler”dir.

2 BM Genel Kurulu'nun 2452 (XXIII) A sayili ve 19 Aralik 1968 tarihli karari “yerinden edilmis kisiler”in geri

doniisii icin ¢agrida bulunmugtur. [Bu ¢agri] sonraki BM Genel Kurulu kararlarinda her yil tekrar edilmistir.

hteps://unispal.un.org/DPA/DPR/unispal.nsf/0/0F32DC9EBSOEE553852560DF004F1352. Ayrica, bkz Bolbol, (tist-
teki 10. dipnot) para. 47: “1967 catigmalarindan sonra yerinden edilen kisilerin Cenevre Sézlesmesi madde 1D’nin
kapsamina girmesine karst bir sav olarak, yalnizca 1948 savast sonucu miilteci olup 1951 yilinda Cenevre Sozlesme-
si’nin orijinal hali akdedildigi tarihte UNRWAdan himaye veya yardim gérmekte olan Filistinlilerin Sézlesme’nin

1D maddesi kapsamina alindigi ileri siiriilemez [...].

»  Sonraki ¢atigmalardan dolay1 yerinden edilmis kisileri kapsayacak sekilde UNRWA'nin yetkisinin genisletilmesine
iliskin 64z BM Genel Kurulu Karar1 A/RES/37/120, 16 Aralik 1982.


http://www.unrwa.org/
http://www.refworld.org/docid/5703647f4.html
http://www.refworld.org/docid/5703647f4.html
https://www.unrwa.org/what-we-do/protection
https://www.unrwa.org/palestine-refugees
https://unispal.un.org/DPA/DPR/unispal.nsf/0/418E7BC6931616B485256CAF00647CC7
https://unispal.un.org/DPA/DPR/unispal.nsf/0/418E7BC6931616B485256CAF00647CC7
https://unispal.un.org/DPA/DPR/unispal.nsf/0/0F32DC9EB80EE553852560DF004F1352
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kisilerin tiim gocuklarini ifade eder.’® Toplumsal cinsiyet esitligi, cinsiyet temelli ayrimeilik

yapmama ve aile birligi ilkelerine istinaden, ister erkek ister kadin soyundan gelsinler®' bu

altsoylarin madde 1D’nin kapsamina girdigi kabul edilir.”* Madde 1D’nin uygulanmasi i¢in
gerekli sartlarin saglanmasi durumunda, UNRWA’nin faaliyet alanlari disinda dogmus olan

veE

9.

10.

11.

12.

bu bélgelerde hi¢ ikamet etmemis olan altsoylar da bu kapsamdadir.

Bu Rehber’in amaglari bakimindan “Filistinli miilteciler” terimi, BM Genel Kurulu’'nun
ilgili kararlar1 dogrultusunda durumlart nihai surette ¢6ziime kavusturulmamis olan
“Filistin miiltecileri”, “yerinden edilmis kisiler” ve “alt soylar” ya da bu gruplardan bir
veya daha fazlasint kapsamak i¢in kullanilir.

Madde 1D’nin uygulandig: Filistin miiltecileri sinifina tiim Filistinliler dahil degil-
dir.”» Bu gibi durumlar, miilteci statiisii talep eden diger kisilerle ayni sekilde madde
1A(2) uyarinca degerlendirilir.

C. Sirayla Yorumlama

Madde 1D’deki iki bent birlikte yorumlanir ve sirayla isletilir. Bu su anlama gel-
mektedir: Karar alicilar; (i) basvurucunun “halen” UNRWAdan himaye veya yardim
“gorityor” olmasindan dolayr 1951 Sézlesmesi korumasinin uygulanmadig Filistinli
miilteciler sinifina diistiigtint; ve eger Gyleyse, (ii) bu himaye veya yardimin sona
ermesinden dolay1 bagvurucunun ikinci bent uyarinca yine de [1951 Sézlesmesi koru-
masina] dahil olup olmadigini degerlendirmelidir.

D. Madde 1D’nin “Dislayic1 Hilkmii”: UNRWA’dan himaye veya yardim
goren ya da gormeye hak sahibi olan Filistinli Miilteciler

Madde 1D(1) uyarinca 1951 Sozlesmesi'nin korumast “haricinde tutulmak”, bu
hiikiim kapsamina giren kisilerin miilteci telakki edilmeyecegi anlamina gelmez. Tam
aksine, [Sozlesme’yi] hazirlayanlarin apagik niyeti BM organlari veya tesekkiillerin-
den zaten birtakim faydalar kisiler sinifinin tamamu igin ayr1 bir rejim saglamakt. Bu
nedenle, “UNRWA'nin yetki alanina giren” tiim Filistinli miiltecilerin “kayit zama-
nina veya gergekten teskilata kaydolup olmadigina ya da fiilen yardim gériip gérme-
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UNRWA Consolidated Eligibility and Registration Instructions, 1 Ocak 2009, (“UNRWA CERI (2009)”), http://
www.refworld.org/docid/520cc3634.html, Kisim III(A)(1), s. 3, “Filistin miiltecileri ve yasal olarak evlatlik edi-
nilmis gocuklar dahil Filistin miiltecisi erkeklerin altsoylar1 UNRWA hizmetleri i¢in kaydolmaya hak sahibidirler”.
Kayitli miilteci kadinlarin ve miilteci olarak kayitli olmayan kocalar ile evli (veya 6nceden evli) olan kadinlarin alt-
soylarinin UNRWA Filistin miilteci[leri] ol¢titlerini karsiladiklari kabul edilmemektedir, ancak bunlar kisiler (evlat
edinilmis cocuklar dahil) “UNRWA hizmetlerini almak icin kaydolmaya hak sahibi”dirler, Kisim II(A)(2).

Filistin miiltecisi kadin ve miilteci olmayan erkegin altsoylarini 1951 Sozlesmesi madde 1D kapsamina almak cin-
siyet temelli ayrimcilik yapmama ilkesiyle uyumludur ve aile birligine iligkin ciddi sonuglari 6nler. Dahasi, Filistinli
miiltecilerin altsoylarini taniyan bu Rehberde benimsenen yaklagim, siirgiindeki miiltecilerden dogan ¢ocuklarin
kalict bir ¢éziim bulunana kadar miilteci olarak kaydedildigi miizmin miilteci durumlarina yénelik BMMYK nin
genel yaklagimiyla tutarhidir.

Bu altsoylardan bazilar1 miilteci olmayan/Filistinli olmayan ebeveynin vatandaghigini kazanmis olabilir, bu yiizden
aile birligini de goz 6niinde bulunduran bireysel bir degerlendirme gerekli olacakur.

Ornegin, hi yerinden edilmemis Bat: Seria asilli bir Filistinli.
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13.

14.

15.

16.

digine bakilmaksizin” madde 1D’nin kapsamina alinmasi agik¢a hedeflenmistir.** Bu
anlamda madde 1D(1)’i dislayici bir hitkiim olarak yorumlamak yanlis olur, zira boyle
bir yorum madde 1D’nin “kosullu bir kapsayict bir hitkiim”* olma karakterini goz
ardi eder. Bu ayrica, 1951 Sozlesmesi’nin konu ve amaciyla, 6zellikle madde 1D’nin
uluslararasi toplum tarafindan halihazirda miilteci olarak taninmis olan bir kisiler sinifi
icin korumanin siirekliligini temin etmeye yonelik kendi gayesiyle bagdasmayacakuir.

Dahasi, 1951 Sozlesmesi’nin konu ve amaci ile Filistinlilere iliskin hiikiimleri, ilk
bentte yer alan “hilen goriiyor olmak” ifadesinin (i) “ge¢miste ve/veya su an” himaye
veya yardim goren “kisiler” ya da (ii) bu himaye veya yardima hak sahibi olan kisiler
manasinda anlagilmasini gerektirmektedir. Hak sahibi Filistinliler 8. paragrafta tarif
edilmistir. Madde 1D anlaminda hem fiillen UNRWAdan himaye veya yardim goren
hem de gormeye hak sahibi olanlarin dahil edilmesiyle, Filistinli miiltecilerin siirege-
len miilteci nitelikleri ve himayeye hak sahibi olduklart kabul edilmis olur.

BMMYK’nin goriisiine gére, UNRWA himaye veya yardimina hak sahibi olmasina
ragmen bundan hig faydalanmamis olan ancak madde 1 D’nin ikinci bendi uyarinca
1951 Sézlesmesi'nin sagladigi korumaya yine de ihtiyact olan Filistinli miiltecileri
madde 1D’nin kapsamindan ¢ikarmak maddenin konu ve amaciyla bagdagmayacak-
tr.*® Madde 1D’nin birinci bendinin bu sekilde dar yorumlanmasi koruma rejiminde
bosluklar yaraup, miilteci karakteri zaten tespit edilmis olan pek ¢ok Filistinli miiltecinin
fiillen korumadan mahrum birakilmasina sebep olacaktir.”

Ayrica, ayni catigma sonucunda yerinden edilmis olan benzer durumdaki kisiler yardimdan
faydalanip faydalanmadiklarina veya kagtiklari yere bagli olarak farkli muameleye tabi tutul-
mus olacaklardir. Bazilari madde 1D ¢ergevesinde degerlendirilirken, bazilari ise madde 1A(2)
baglaminda degerlendirilmis olacaktir. Benzer durumdaki bu kisileri ayristiran bir yorum

“acike¢a akla mugayirdir ve [Sozlesme’yi] hazirlayanlarin niyetleri ile ihtilaf halindedir.”?®

Ayni sekilde, madde 1D’yi UNRWA himaye veya korumasindan yararlanmaya hak

34
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37

38

Guy Goodwin Gill ve Susan M. Akram, ‘Brief Amicus Curiae’, Palestine Yearbook of International Law, 2000/2001,
Cile. XI, 185, s. 236'da. Madde 1D’nin “himaye ve yardim almaya haklart olmalarina ragmen gergekte kendilerini
bundan yararlandirmamus olan” kisileri kapsadiginin tespitine dair ayrica bkz AD (Filistin), Gstteki 10. dipnot, para.
160 ve “gercekten yararlandirmig” yaklagiminin zorluklar: hakkinda bir tartigma icin bkz 150-153. paragraflar.

bkz 6. dipnot.

Bu yorum, ABAD’1n Bolbol (iistteki 10. dipnot) kararinda almis oldugu pozisyondan farklidir. [ABAD bu kararda]
madde 1D’nin “agik bir okumasi” temelinde (para. 51) yalnizca ve yalnizca o himaye veya yardimdan kendilerini
“gercekten yararlandirmig” olanlarin madde 1D’nin birinci bendi kapsamina girdigine hiikmetmistir. Buna nasil
yaklagilmasi ve bir Avrupa hukuku meselesi olarak bunun nasil uyumlu hale getirilmesi gerektigi[ni ortaya koymak]
amactyla BMMYK, Vasif Yonergesi'nin 3. maddesine isaret eder. [Bu madde] kimin miilteci olarak nitelendirile-
ceginin belirlenmesine iligkin olarak tiye devletlerin daha faydali standartlar getirebilecegini veya muhafaza edebi-
lecegini 6ngdriir. Bu yiizden iiye devletlere BMMYK tarafindan ortaya konan daha faydali yorumu benimsemeleri
tavsiye edilir; nitekim bu madde 1D’nin konu ve amaciyla daha uyumludur.

bkz BMMYK, Note on UNHCR's Interpretation of Article 1D of the 1951 Convention relating to the Status of Refugees
and Article 12(1)(a) of the EU Qualification Directive in the context of Palestinian refugees seeking international prote-
ction, May1s 2013, hetp://www.refworld.org/docid/518cb8c84.html.

Brenda Goddard, ‘UNHCR and the International Protection of Palestinian Refugees’, (2009) 28 Refugee Survey
Quarterly, 475, s. 493.



(2023) 1(1) The Bogazi¢i Law Review 123

sahibi Filistinli miltecileri kapsamayacak sekilde yorumlamak, UNRWA'nin faali-
yet alani igindeki ayni miilteci nifus agistndan BMMYK ve UNRWA arasinda cifte
yetkiye sebep olacaktir. BMMYK’ya gore, ayni yorum, hitkmiin UNRWA’nin faali-
yet alanlar1 disinda yorumlanmasinda da yol gostericidir. Bu sebeple bu hitkiim hem
UNRWA faaliyet alanlari icinde hem de disinda, iki teskilatin tamamlayici yetkilerini
yansitacak sekilde yorumlanmalidir.?’

17. Ayrica, madde 1D’yi yalnizca 1951 yilinda [halihazirda] Filistinli miilteciler olan kisi-

18.

19.

lere uygulanacak sekilde okumak yanlis olur.*® Bu, madde 1D’de isaret edilen muayyen
kisi sinifi i¢in durumlart nihai surette ¢oziilene kadar korumanin siirekliligini temin
etme arayisinda olan S6zlesme’nin hazirlayicilarinin amagclarina aykiri olur. [Koruma-
nin siirekliliginin nihai ¢6ztime kadar temini], sadece 1951 yilinda [halihazirda] Filis-
tinli miilteciler olan kisiler i¢in degil, 1967 ¢atismasi sebebiyle yerinden edilmis kisiler
ve onlarin altsoylart i¢in de devam eden bir ihtiyacur. Dahast, bu [yorum] 1951 Soz-
lesmesi’ndeki zamansal kisitlamay1 kaldiran 1967 Protokoli'niin yiiriirliige koydugu
kritik degisikligi goz ardi eder. [Protokol’tin] Baslangi¢ kisminda ifade edildigi tizere,
bu degisiklik ile, “1 Ocak 1951 miihletinden bagimsiz olarak S6zlesmedeki miilteci
taniminin kapsamina giren tiim miilteciler” igin “esit statii” saglanmasi amaglanmis-
tr. !

E. Madde 1D’nin “Kapsayic1 Hilkmii”: Himaye veya yardimin herhangi
bir sebeple sona ermesi

Filistinli miilteciler (bkz paragraf 8) UNRWA himayesi veya yardimi sona erdigi zaman
madde 1D(2) uyarinca 1951 Sozlesmesi’nin korumasindan yararlanirlar. “Herhangi
bir sebeple sona erme” ifadesi, alelade manasi 1s1ginda, 1951 Sozlesmesi’nin konusu
ve amacina uygun olarak?’ ve baglami degerlendirilerek okundugunda dar bir sekilde
yorumlanmamalidir. I¢tihatlarda isaret edildigi iizere, Filistinli miiltecilerin madde
1D yoluyla 1951 Sozlesmesi haricinde birakilmasi, mutlak ve kalict degil, sarth ve
gecici olmak iizere tasarlanmigtir.”®

Ancak madde 1D’nin ikinci bendinin tatbiki sinirsiz degildir.* 1951 Sozlesmesi’nin
korumasi, bir UNRWA faaliyet alaninin disinda olup sahsi rahatliklari sebebiyle
UNRWA’nin himaye veya yardimindan kendilerini (yeniden) yararlandirmay: red-
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AD (Filistin), tsteeki 10. dipnot, para. 159.

Birlesik Krallik Temyiz Mahkemesi E/-A/i davasinda (iistteki 15. dipnot) kabul edilen, madde 1D’nin yalnizca
yalnizca 1951 yilinda [halihazirda] Filistinli miilteciler olan kisilerle sinirli olduguna iligkin “tarihsel” sav, ABAD’in
Bolbol kararinda, iisteeki 10. dipnot, 47. ve 48. paragraflarda reddedilmistir. Ayrica Adli Misavir Sharpston’un
Bolbol kararindaki goriisiinde yapugi redde dair bkz para. 62, 65-68, http://eur-lex.curopa.cu/legalcontent/EN/
TXT/2uri=CELEX%3A62009CC0031.

1967 Protokolii, Baglangig, iiciincii paragraf, iistteki 7. dipnot. Ayrica bkz, Goodwin-Gill ve McAdam, iistteki 14.
dipnot, s. 158, dipnot 110.

Viyana Andlasmalar Hukuku Sozlesmesi, madde 31, iistteki 16. dipnot.

AD (Filistin), stteki 10. dipnot, para. 99f.

“Yalnizca ve yalnizca boyle bir alanda bulunmuyor olmak ya da oradan goniillii olarak ayrilmaya karar vermek yar-
dimin sona ermesi olarak degerlendirilemez.”, E/ Kozz, tistteki 17. dipnot, para. 59.


http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX%3A62009CC0031
http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX%3A62009CC0031
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20.

21.

deden bagvuruculart kapsayacak kadar ileri gitmez.* Bununla beraber, bir kisinin
UNRWA faaliyet alanlarindan birini terk etme sebepleri (mesela is ya da egitim ama-
ctyla, ya da himaye nedeniyle) kendi bagina belirleyici degildir. Asil 6nemli olan, [kisi-
lerin] UNRWA himaye veya yardimindan ayrilmasini veya bundan (yeniden) yararlan-
masint engelleyen, asagida paragraf 22°de sayilmis bulunan (ayrica yerinde bagvurular
hakkinda bkz paragraf 26 vd.) bir veya birden fazla “nesnel sebep” nedeniyle UNRWA
himaye veya yardiminin sona erip ermedigidir. Bir kisinin kendini UNRWA himaye
veya yardimindan (yeniden) yararlandirmamas icin nesnel bir sebebi yoksa, bir Filis-
tinli miilteci giivenli bir sekilde UNRWA faaliyet alanina girebildigi zaman madde
1D’nin ikinci bendi anlaminda bu himaye veya yardim sona ermis olarak degerlendi-
rilemez veya yorumlanamaz.

Dahil etme degerlendirmesi yalnizca UNRWA'nin yetki ve faaliyetleri géz oniinde
bulundurularak degil, ayrica bireyin i¢inde bulundugu kosullar ile birlikte uygun ve
giincel menge iilke bilgisi (MUB) g6z 6niinde bulundurularak gergeklestirilir.*

Bagvurucuyu madde 1D’nin ikinci bendi dahiline sokan nesnel sebepler

1951 Sozlesmesi’nin hazirlayicilari ikinci bendin tatbikini esasen UNRWA'nin yetki-
sinin sona erdirilmesi durumu i¢in 6ngérmiis olsa da, “herhangi bir sebeple” ifadesi
gayet genis olup UNRWA yetkisinin sonlanmasindan baska durumlar: da igerir. 1951
Sozlesmesi’nin hazirlik ¢calismalari bu yorumu teyit eder.”” Mithimdir ki, hazirlayicilar
Sozlesme’nin diger kistmlarindaki hitkiimlerin kapsamini sinirlandirmaya niyetlen-
dikleri yerlerde bunu agik¢a yapmuslar ve muhtemel istisnalart ana hatlariyla belirt-
mislerdir.*®

45

46

47

48

bkz, El Kort, tistteki 17. dipnot, para. 49-51 ve 59-63. Ayrica sahsi rahatlikla mukayese mahiyetinde bkz Birlesmis
Milletler Miilteciler Yiiksek Komiserligi Tiiziigii, 6(ii)(e) ve (f) bentleri, tistteki 22. dipnot.

“Mengse iilke bilgisi (MUB) miilteci statiisii ya da bagka tiirlii uluslararasi koruma taleplerinin degerlendirilme
siireglerinde kullanilan bilgidir. MUB, hukuk danigmanlarinin ve uluslararast korumaya karar veren kisilerin
degerlendirmelerini [su hususlarda] destekler: insan haklar1 ve giivenlik durumu; siyasi durum ve hukuki ¢erceve;
kiiltiirel y6nler ve ictimai tutumlar; insani ve iktisadi durum; olaylar ve hadiseler; bagvurucularin menge tilke-
lerinin (ya da vatansiz kisilerin durumunda, énceki mutat mesken iilkelerinin) veya transit tilkelerin cografyasi.
MUB olarak nitelendirilmek igin, bilginin kaynaginin uluslararast korumaya bireysel bagvurunun sonucuyla alakalt
herhangi bir menfaatinin olmamasi 6nemlidir.” Avusturya Mense Ulke ve Iltica Arastirma ve Belgeleme Merkezi
(ACCORD), Researching Country of Origin Information: Training Manual, Kasim 2013, http://www.refworld.org/
docid/5273a56b4.html.

Ornegin bkz Misirli delege Sn. Raafat’in beyanlari, Genel Kurul, Besinci Oturum, Resmi Kayztlar, Ugiincii Komite,
344. Toplanti, 11 Aralik 1950, para. 13, BM Dok. A/C.3/SR.344. Ayrica bkz Fransiz delege Sn. Rochefort'un
goriisleri, Diplomatik Konferans'a, ikinci Toplantinin Ozeti, 20 Temmuz 1951, 20 July 1951, BM Dék. A/
CONE2/SR.2, 5. 27. Her iki belgeye de BM Resmi Belge Sistemi veritabani araciliftyla suradan ulagilabilir: heep://
www.un.org/en/documents/index.html.

Ornegin, 1951 Sozlesmesi'nin hazirlayicilart miilteci statiisiiniin sona ermis sayilabilecegi gerekgelerin listesini
acikea stnurly bir sekilde 1951 Sézlesmesi madde 1C alunda ortaya koymustur. bkz E/ Koz, tisteeki 17. dipnot, para.
57.


http://www.un.org/en/documents/index.html
http://www.un.org/en/documents/index.html
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Bagvurucuyu madde 1D’nin ikinci bendi dahiline getiren nesnel sebepler,® asagidaki
durumlart igerir:

i. UNRWA’nin yetkisinin sona erdirilmesi™

a. UNRWA'nin yetkisinin sona erdirilmesi kural olarak bir Birlesmis Milletler Genel
Kurulu kararini gerektirir. Bu unsur sonug olarak birtakim bireylerden ziyade biitiin
Filistinliler sinifina uygulanir.

ii. UNRWA’nin himaye veya yardim yetkisini gerceklestirmedeki acziyeti

b. Bir faaliyet alaninda ya da bir iilke ¢capinda UNRWA’nin himaye veya yardimi-
nin tiim Filistinliler i¢in gegerli olacak sekilde devam etmediginin bir vaka olarak
gerceklestigi tespit edilmelidir. Eger UNRWA'nin gorevini yapmast imkansiz hale
gelmisse, teskilatin mevcudiyetinin devam etmesinden bagimsiz olarak bu durum
gergeklesebilir.”! Boyle bir durumun ispati, 6rnegin, Birlesmis Milletler Genel
Kurulu'nun bir karartyla, UNRWA’nin yillik raporlariyla, UNRWA'nin etkinlikle-

rini devam ettirmedigine dair beyanlariyla ya da bagvurucu tarafindan ileri siiriilen
baska delillerle tesis edilebilir.>*

c. “Himaye veya yardim” birbirinin alternatifidir: bir bagvurucu hem UNRWA hima-
yesinin hem de yardiminin sona erdigini kanitlamak zorunda degildir. Ancak, yar-
dimin devam etmemesine iligkin olarak, bagvurucunun UNRWA’nin yetkisi uya-

rinca [verilen] yardimin sona erdigini kanitlamas: gerekecektir.>

iili.Bagsvurucunun hayatina, viicut biitiinliigiine, giivenligine ya da
ozgiirliigiine tehdit veya korumayla iliskili diger ciddi sebepler

d. Filistinli miilteciler madde 1D’den faydalanmak icin -BM Genel Kurulu’nun ¢esitli
kararlariyla uluslararasi toplum tarafindan zaten taninmis miilteciler olarak- gor-
diikleri muamelenin 1951 So6zlesmesi madde 1A(2) anlaminda zuliim olusturdu-
gunu veya o bentteki miilteci taniminin diger sartlarini sagladiklarini bireysel ola-

49

50

51

52

53

El Kott kararinda ABAD, “nesnel sebepler”in “kisinin kontrolii digindaki sebepler”i ihtiva ettigine hitkmetmistir
(yani kendi iradelerinden bagimsiz), iistteki 17. dipnot, para. 58. BMMYK, nesnel sebepler ile kiginin kontrolii
disindaki sebepler arasinda ciddi bir fark olmadig gdriisiindedir, ancak 26 ila 28. paragraflarda belirtildigi gibi
yerinde talepler miistesna; [ki burada] ABAD hiikmii 8zel bir dikkatle okunmalidir zira bu hiikiim yerinde taleplere
uygulanmamustir.

bkz tistteki 10. dipnot ve 7. paragraf.

El Koz, tstteki 17. dipnot, para. 56. Cekirdekten olmayan hizmetlerin kisa bir zaman dilimi i¢in askiya alinmast
yeterli degildir.

Mevcut olmaya devam eden ancak Genel Kurul'a yillik olarak gérevini yerine getiremedigini raporlayan UNCCP
ile bir kiyas yapilabilir: bkz tistteki 11. dipnot.

“Uzun siiren ve devam eden fon agig1 gergeginden dolayi, eger UNRWA mevcudiyetini siirdiiriir ancak fiiliyatta fon
eksikliginden dolayr himaye veya yardim saglamada aciz kalirsa, madde 1D uyarinca neden bunun da faaliyetlerin
sona ermesi olarak nitelenmemesi gerektigine dair kural olarak hicbir sebep yoktur. Nitekim madde 1D “herhangi
bir sebeple” sona ermenin agik¢a kapsayici hitkmii etkinlestirdigini tasavvur eder”. AD (Filistin), tisteeki 10. dipnot,
para. 172. Ayrica bkz El Kott, tstteki 17. dipnot, para. 63, 65.
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rak kanitlamak zorunda degillerdir.>* Bununla birlikte, madde 1A(2) baglaminda
zuliim riski altinda bulunan bir Filistinli miilteci acikca madde 1D’nin ikinci bendi
kapsamina girecektir.

e. Bunun otesinde, bir Filistinliyi UNRWA faaliyet alanindan ayrilmaya zorlayabile-
cek ve o kisi icin UNRWA himaye veya yardiminin sona ermesiyle sonuglanacak
bir dizi tehdit vardir. BMMYK’ya gore hem grup temelli hem de bireysellestiril-
mis tehditler bagvurucunun kontrolii disindaki kosullar olarak nitelendirilebilir.
Grup temelli tehditlerin 6rnekleri silahli catigmalar veya i¢ karigikliklar, genis capli
emniyetsizlik ya da kamu diizeninin ciddi bir sekilde bozulmasi gibi diger siddet
hallerini ihtiva eder.” Bir Filistinliyi bir UNRWA alanindan ayrilmaya zorlayabi-
lecek daha bireysellestirilmis nitelikteki tehditler, cinsel ya da toplumsal cinsiyet
temelli siddet, iskence, insanlik dist ya da asagilayict muamele veya ceza, insan
kagakeilig1 ve somiiriisii, zorla askere alma, siddetli ayrimcilik,* keyfi gozalu veya
tutuklama [hallerini] icerir.

f. Yukarida bahsedilen tehditlerden herhangi birinin yetkililerden kaynakladig: yer-
lerde madde 1D uyarinca himaye gerekli olacaktir. Hakeza, yetkililerin devlet dis1
aktorlerden kaynaklanan tehditlere karsi koruma saglamakta aciz veya isteksiz
oldugu hallerde, madde 1D(2) uyarinca himaye yine tatbik olunacakur. Bu vaka-
larda madde 1D’nin tatbikinin tespiti icin somut olaya gore bir degerlendirme yap-

mak gereklidir.””

iv. Bir bagvurucuyu UNRWA himaye veya yardimindan (yeniden)
yararlanmaktan alikoyan pratik, hukuki ve/veya giivenlik [‘e iliskin]
engeller

g. Pratik engeller, rnegin sinir kapamalarindan dolayt UNRWA faaliyet alanina eri-

54
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Ornegin, miilteci statiisiiniin taninmasinin sahsi giivenlige yonelik gercek bir riskin varligina dayanilarak degil,
ilgili sahsin zaten miilteci olmast ve UNRWA yardimindan yararlanamadigini gostermesinden dolayr madde 1D
uyarinca otomatik olarak verilecegine dair bkz Belgian Conseil du Contentieux des Etrangers (Yabancilar Hukuku
Davalari Konseyi) karari. Arrét No. 144 563, Belgika: Yabancilar Hukuku Davalari Konseyi, 30 Nisan 2015, htep://
www.refworld.org/cases, BEL_CCE,5963b1794.html.

bkz BMMYK, Guidelines on International Protection No. 12: Claims for refugee status related to situations of armed
conflict and violence under Article 1A(2) of the 1951 Convention andfor 1967 Protocol relating to the Status of Refigees
and the regional refugee definitions, 2 Aralik 2016, HCR/GIP/16/12, http://www.refworld.org/docid/58359514.
heml.

Bu her zaman olmasa da ¢ogu zaman sistematik ya da istikrarli bir ayrimailik tiiriini ihtiva eder. 64z BMMYK,
Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees, Nisan 2001, hetp://www.refworld.
org/docid/3b20a3914.html, para. 17°'de. Ayrica bu “(... 6rnegin) iase kazanma hakki, dini yasama hakki, ya da
normal olarak mevcut olan egitim imkanlarina erigsim hakki tizerinde ciddi kisitlamalar gibi esasli bir sekilde onyar-
gili sonuglara yol acan” ayrimcilik dereceleri de ihtiva eder. BMMYK, Handbook and Guidelines on Procedures
and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the Status
of Refugees, Aralik 2011, HCR/1P/4/ENG/REV. 3, http://www.refworld.org/docid/4f33c8d92.html, (“BMMYK
Elkitab1”) para. 54.

UNRWA tarafindan hizmet saglanmasi bu degerlendirme bakimindan alakasizdir. Uluslararast érgiitler dahil, dev-
let digt aktorler bir devletin niteliklerine sahip degildir ve himaye saglama ve bir devletle ayni sekilde hukukun
tstiinltigiinii icbar etme konumunda degillerdir.


http://www.refworld.org/cases,BEL_CCE,5963b1794.html
http://www.refworld.org/cases,BEL_CCE,5963b1794.html
http://www.refworld.org/docid/583595ff4.html
http://www.refworld.org/docid/583595ff4.html
http://www.refworld.org/docid/3b20a3914.html
http://www.refworld.org/docid/3b20a3914.html
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simi onleyen engelleri igerir.

h. Hukuki engeller, bir bireyin ilgili UNRWA faaliyet alanina seyahat etmesine veya
transit gegis yapmasina ya da (yeniden) girisine ve orada ikametine izin veren belge-
lerin yoklugunu igerir. Yetkililerin (yeniden) kabulii veya seyahat ya da diger gerekli
belgeleri yenilemeyi reddettikleri yerlerde madde 1D’nin ikinci bendi[nin sartlari]
saglanmig olur. Bununla birlikte bir bagvurucu eger kendisinin (yeninden) kabu-
liinii veya kalisini 6rnegin belgelerin temininde is birligi yapmayi reddederek engel-
lemek ¢abasinda ise, madde 1D(2) uyarinca 1951 Sézlesmesi’nin korumasindan

yararlanamayacakur.’®

i. (Yeniden) yararlanmay: onleyen emniyete veya kisisel giivenlige iliskin engeller
arasinda bagvurucuyu giivenle geri dénebilmekten alikoyan mayin tarlalari, hizip
catismalari, degisen muharebe cepheleri ya da diger tiirlii taciz, siddet, veya somiirii
tehdidi gibi yolculuk sirasindaki tehlikeler sayilabilir. Himaye veya yardimdan bir
kisinin yeniden yararlanabilmesinin gercek¢i olasiligi hakkinda giincel bilgiler
gereklidir. (Yeniden) yararlanmanin elverigliligi soyut bir sekilde degerlendirilemez.

j. Her ne kadar madde 1D UNRWA himaye veya yardiminin sona ermesine odak-
lansa da UNRWA’nin faaliyet gstermekte oldugu devletin yetki alani igerisindeki
durum 1951 Sozlesmesi’nin korumasina olan ihtiyag acisindan sadece ilgili olmakla
kalmaz, ayni zamanda belirleyici olabilir. Ornegin, ev sahibi devlet ya da yetkili
makamlar -UNRWA degil- bir Filistinli miiltecinin kendi topraklarina (yeniden)
girisine veya kendisini (yeniden) yerlestirmesine izin verilip verilmeyecegini kont-
rol eder. Buna ilgili kisinin o devlette veya bélgede kalis hakkin: tesis eden gerekli
yasal belgeleri edinebilip edinemeyecegi de dahildir.” Ornegin, bagvurucunun karst
karstya oldugu risk dogrudan yetkili makamlardan kaynaklanabilir. Bu degerlen-
dirmeler giivenilir ve giincel bilgilere istinaden yapilacak ve durumun belirsiz ve
degisken oldugu hallerde ise 6zel ihtimam gosterilecektir.

k. Higbir devlet bir Filistinli miiltecinin daha 6nce ikamet ettiginden baska ya da hi¢
ikamet etmedigi bir [UNRWA] faaliyet alaninda UNRWA himaye veya yardimina
erisebilecegini dogrudan varsayamaz. Bu itibarla karar alicilar déniisiin hukukili-
gini bireyin ge¢miste herhangi bir baglantisinin olmadigi bir UNRWA faaliyet ala-
nina iligkin olarak degerlendirmemelidirler. Bu, bagvuruculara makul olmayan ve
asilmasi gii¢ engeller dayatir ve devlet temelli uluslararasi iliskiler sisteminin genel
isleyisini ve devlet egemenligini gbz ardi eder. Dahasi, UNRWA himaye veya yard:-
minin daha 6nce bir UNRWA alaninda ikamet eden bir kisi i¢in sona erip ermedi-
gine iliskin degerlendirme uluslararasi miilteci hukukunun genel ilkeleri ile uyumlu
olarak bagvurucunun daha once ikamet ettigi UNRWA faaliyet alani baz alinarak

%1951 Sézlesmesi'nin 2. maddesi her miiltecinin i¢inde bulundugu iilkeye karst gdrevlerinin oldugunu ve bu gorev-
lerin 8zellikle o iilkenin hukuku ve diizenlemelerinin yani sira kamu diizeninin korunmast i¢in alinan tedbirlere
uymay! gerektirdigini ifade eder.

% Ornegin, Bau Seria’ya dair [srail makamlarinin pozisyonu belirleyici olacaktir. Ayni sekilde, bazen sinirin kapalt
oldugu kaydedilerek, Misirdan Gazze'ye sinirdan gecis icin muhtemelen Misir'in izni gerekecektir.
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23.

24.

25.

yapilacaktr.®® Degerlendirme her bir UNRWA faaliyet alanina degil, yalnizca bir
UNRWA faaliyet alanina iligkin olarak yapilacaktir.®!

Yukarida sayilan durumlar bir biitiin degil, alternatiftir; dyle ki eldeki olaya bagli ola-
rak bagvurucuyu madde 1D’nin kapsamina sokan yukarida bahsedilen durumlardan
bir veya birkagi mevcut olabilir.®* Yukarida bahsedilen durumlarin mevcudiyetini tesis
eden delil niteligindeki hususlar III. Kisimda ele alinmakrtadir.

Basvurucunun sahsi kosullart

Madde 1D’nin ikinci bendinin tatbikini hakli kilacak nesnel sebeplerden birinin var
olup olmadiginin tespiti hususunda bagvurucunun sahsi kosullar1 6nemlidir. Bu yiiz-
den bagvurucuya o6zgii etkenlerin degerlendirilmesi saglanarak her talep kendi bireysel
esasina gore belirlenmelidir.®® Bu sahsi kosullar sunlari igerebilir: yas, cinsiyet, toplum-
sal cinsiyet, cinsel yonelim ve cinsel kimlik, saglik, engellilik, medeni hal, aile durumu
ve iligkileri, sosyal ya da diger kirilganliklar, etnik, kiiltiirel ve dini miilahazalar, siyasi
ya da sosyal baglanular ve uyumluluk, dil yetenekleri ve ge¢miste yasanan herhangi bir
ciddi zarar tecriibesi ve bunun psikolojik etkileri.

Dahili Yer Degistirme

Eger bir birey aynt UNRWA faaliyet alaninin bagka bir yerinde UNRWA himaye
veya yardimina erisebiliyor ve bunu alabiliyorsa UNRWA himaye veya yardiminin
sona ermis oldugu kanaatine varilmaz. Ornegin, bir kamp bir silahli saldiri sebebiyle
tahrip olursa ve UNRWA himaye veya yardimu aslinda o tilke veya bolgenin bagka bir
kisminda mevcut ise ve ilgili bireyin o himaye veya yardima erisimi varsa, artik ilave
etkenler olmadan madde 1D’nin ikinci bendinin [sartlari] yerine getirilmis olmaya-
caktir, megerki ilave etkenler olsun. Ancak bagvurucunun daha 6nce hig baglantsinin
olmadig: baska bir iilkeye veya bolgeye yeniden yerlesmesi (veya gonderilmesi) bekle-
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Ayrica bkz El Kort, tisteeki 17. dipnot, para. 77: “... miilteci olarak nitelendirilmesine sebep olan sartlarin ortadan
kalkmas: sebebiyle ilgili kisi eger daha 6nce mutat olarak ikamet ettigi UNRWA faaliyet alanlarina geri donebili-
yorsa, artik miilteciligi sona erer”.

Bu, gergeklestirilecek degerlendirmenin kapsamina igaret ederken tekil bir sekilde “faaliyet alani” ifadesini tekrar
tekrar kullanan ABAD’1n E/ Kot kararindaki dili tarafindan desteklenir, £/ Kozz, tisteeki. 10. dipnot, para. 49, 50,
55,58, 61, 62, 63, 64, 65.

Bagvurucunun UNRWA faaliyet alanini terk etmeye zorlandig: hallerde madde 1D(2) nin kapsayict yonleri tesis
edilecek olsa da, kisinin sahsi giivenliginin ciddi risk altunda oldugu ve UNRWA'nin kendi misyonuna uygun yagam
kosullarini ilgili kisiye temin etmesinin imkansiz oldugu hallerde, bagvurucu her iki durumu da kanitlamak zorunda
degildir. £/ Korr kararinda (iisteeki 17. dipnot), ABAD, 6niindeki olgular baglaminda, béyle kosullarin madde
1D’nin ikinci bendi kapsamina gir’ecegi’ni kabul etmistir (para 65.) Ancak ABAD, himaye veya yardimin sona
ermis sayilacagi diger durumlar tiiketici bir sekilde saymamuigtir, zira bu eldeki davaya gore degisecektir. Bunlarin her
ikisini de gerektiren bir yorum kotii sonuglara yol agacaktir. Ornegin, bir basvurucunun sahsi giivenligi ciddi risk
alunda ise, UNRWA tarafindan nakit ya da yiyecek istihkak: seklinde saglanan yardim kendilerinin himaye ihtiyaci
karsisinda yersiz olacakur.

UNRWA'nin bir tesekkiil olarak igleyisinin sona erdigi haller bir istisna olabilir. (bkz tistteki paragraf 22(i)).
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27.

28.
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nemez.%

Yerinde Koruma Talepleri

Bir yerinde koruma talebi siginma iilkesine varistan sonra ya bagvurucunun siginma
tilkesindeki faaliyetlerinden dolay1 ya da bagvurucu ayrildiktan sonra mengse iilkesinde
meydana gelmis veya gelmekte olan olaylarin sonucu olarak ortaya ¢ikar.® Filistinli
miiltecilerin yerinde taleplerinin madde 1D uyarinca taninmast uluslararast miilteci
hukukunun genel ilkeleriyle uyumludur. [Nitekim bu ilkeler,] yurtdisinda iken menge
tilkede meydana gelen degisikliklerin kisileri miilteci yapabilecegini taniyarak yerinde
talepleri kabul eden 1951 Sézlesmesi madde 1’e [de] uygulanabilir.% Ornegin bir kisi
UNRWA faaliyet alaninin disinda iken UNRWA’nin yetkisi veya faaliyetleri yukarida
paragraf 22'de belirtilen sekilde sona ererse, o kisi madde 1D uyarinca 1951 Sozles-
mesi korumasina hak sahibi olacaktir.

“Herhangi bir sebeple sona erme” her ne kadar kisinin yalnizca sahsi rahatlik sebep-
leriyle kendisini UNRWA himaye veya yardimindan (yeniden) yararlandirmayi red-
detmesini genel olarak kapsamasa da, (yukarida paragraf 19°da ifade edildigi tizere),"”
bagvurucunun ilk etapta UNRWA faaliyet alanindan goniilliilik temelinde (mesela
egitim ya da is amaciyla) ayrilip ayrilmadigi 6nemli degildir. Bu kisiler madde 1D uya-
rinca sartlart saglamalart halinde 1951 S6zlesmesi’'nden halen faydalanmaya hak sahi-
bidirler.®® [Bu agidan] her olayin kogullarinin dikkatlice incelenmesi gerekmektedir.

Bir kisi, hilihazirda taninmis miiltecilerle iligki kurmak ya da ikamet tilkesinde
siyasi gorislerini ifade etmek gibi kendi eylemleri sebebiyle siginma talep etmekte
oldugu iilkede yerinde miilteci olabilir.”” Inanglari ya da faaliyetleri yiiziinden dikkat
cekebilecek ve hatta bunu kendileri ya da ailelerine ciddi sahsi risk olusturma pahasina
yapan siyasi olarak akeif Filistinli miiltecilerin madde 1D himayesi i¢in bu faaliyetleri
durdurmalar1 6nkogul olarak istenemez; [zira] bu genel olarak 1951 Sozlesmesi’nin
konu ve amacinin altini oymak olur.”
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65

66

67

68

69

70

BMMYK, Guidelines on International Protection No. 4: “Internal Flight or Relocation Alternative” Within the Context
of Article 1A(2) of the 1951 Convention andfor 1967 Protocol Relating to the Status of Refugees, 23 Temmuz 2003,
HCR/GIP/03/04, http:/[www.refworld.org/docid/3f2791a44 . heml.

BMMYK Elkitaby, iistteki 56. dipnot, para. 94-96.

ibid. Madde 1D alundaki Filistinli bagvuruculara farkli bir yaklagim tatbik etmek icin bir sebep yoktur.

Bu yorum, yalnizca bir UNRWA faaliyet alani disinda olmak sebebiyle madde 1D’ye otomatik hak sahibi olmay:
genel olarak kabul etmeyen devlet uygulamalart ile yakindan uyumludur.

El Kott, tstreki 17. dipnot, para. 59.

BMMYK Elkitaby, tstteki 56. dipnot, para. 96.

Kimsenin korunan bir 6zelligi gizlemeye veya bunun hakkinda ihtiyatlt davranmaya zorlanamayacag genel gorii-
siyle mukayeseli olarak bkz X, ¥, Z v Minister voor Immigratie en Asiel , C-199/12 - C-201/12, Avrupa Birligi,
Avrupa Birligi Adalet Divani, 7 Kasim 2013, http://www.refworld.org/docid/527b94b14.html; BMMYK, Obser-
vations in X, Y and Z, 28 Eyliil 2012, http://www.refworld.org/docid/5065c0bd2.html; Bundesrepublik Deutschland
v Y and Z, Mahkeme'nin 5 Eyliil 2012 tarihli karari (Bityiik Daire), http://www.refworld.org/pdfid/505ace862.
pdf; RT (Zimbabve) and others v Secretary of State for the Home Department, [2012] UKSC 38, Birlesik Krallik:
Yiiksek Mahkeme, 25 Temmuz 2012, http://www.refworld.org/docid/500fdacb2.html.


http://www.refworld.org/docid/527b94b14.html
http://www.refworld.org/docid/5065c0bd2.html
http://www.refworld.org/pdfid/505ace862.pdf
http://www.refworld.org/pdfid/505ace862.pdf
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29.

30.

31.

F. 1951 Sozlesmesi’nin faydalarina otomatik olarak ya da “ipso facto”
hak sahibi olmak

Paragraf 22'de bahsedilen sebeplerden herhangi biri sebebiyle UNRWA himaye veya
yardiminin sona erdigi tespit edildiginde, bir Filistinli miilteci otomatik olarak ya da
“ipso facto” 1951 Sozlesmesi’nden faydalanmaya hak kazanir,”" megerki 1951 Sozles-
mesi madde 1C, 1E ya da 1F uygulanmasin (bkz asagidaki G, H ve I kisimlar).”? Eger
bu hiikiim yalnizca Filistinli bir miiltecinin genel kurallara gore ve tiim siginmacilarla
ayni sekilde 1951 Sozlesmesi madde 1A(2) yoluyla uluslararas: korumaya bagvurabile-
cegi anlamina gelseydi, “ipso facto” terimi tamamen liizumsuz olurdu.”

Madde 1D’nin ikinci bendindeki “bu sozlesmenin faydalari” ifadesi 1951 Sozlesme-
si’'nin 2. maddesi ile 34. maddesi arasinda yer alan ve 1951 S6zlesmesi’nin 1. madde-
sinde tanimlandif; sekliyle miilteci olmaya baglanan asli haklara isaret eder. Madde
I’in kendisi herhangi bir fayda icermeyip sadece bu faydalara erisime kimin hak sahibi
olup kimin olmadigini tanimladigy icin “faydalar” terimi yalnizca miilteci statiisii-
niin belirlenmesi i¢in siginma yollarina erisim anlamina gelemez.”* Bu yorum madde
1D’nin ayni derecede gegerli olan Fransizca niishast tarafindan da desteklenir. [Bu
niisha] “bénéficieront de plein droit du régime de cette convention.”” ifadesini kullanir.
Bu kisiler, madde 1D’deki kosullar: sagladiklarinda, hukukun isleyisinden “bihakkin”

yararlanirlar.”®

Madde 1D kapsaminda korunan Filistinli miilteciler, madde 1A(1) veya 1A(2) uya-
rinca taninmig diger miiltecilerle ayni haklari, faydalari ve muamele standartlarin:
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73
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76

bkz BMMYK, Written Intervention before the Court of Justice of the European Union in the case of El Kott, 27 Ekim
2011, para 4.3, C-364/11, http://www.refworld.org/docid/4eaa95d92.html ve BMMYK, Oral intervention before
the Court of Justice of the European Union in the case of El Kott and Others v. Hungary, 15 Mayis 2012, C-364/11,
htep://www.refworld.org/docid/4fbd1e112.html, para. 10, 12-14. (“BMMYK’nin E/ Korr'taki Sézlii Miidahalesi”).
BMMYK’nin goriisleri £/ Kozt kararinda Mahkeme tarafindan kabul edilmistir, tistteki 17. dipnot, para. 80-82.
“Bu paragrafta bahsedilen miilteci kategorisinin Miilteci Sézlesmesi madde 1Cde sayilan sona erme hiikiimleri-
nin yani sira madde 1E ve 1Fde yer alan hari¢ tutma hiikiimlere tabii oldugu [hususunda] hicbir siiphe olamaz.”
Grahl-Madsen, iistteki 14. dipnot, 142.

BMMYK’nin E/ Kotrtaki S6zlii Miidahalesi, tistteki 71. dipnot, para. 13. Her ne kadar bu hitkmiin yaygin bir
yorumu kisiye yalnizca madde 1A(2) kapsaminda degerlendirilme hakk: verdigi ve o kisinin yine hakli sebeple
zuliim korkusu standardini saglamasi gerektigi seklinde olsa da, “madde 1D’nin tarihi ve koruma amact 1s1ginda
okundugunda dogru yorum bu degildir.” ‘Ipso facto’ teriminin alelade anlami durumu degerlendirmek icin bagka
higbir kriterin kullanilmasina gerek olmadigini gosterir - onlar yalnizca bu énkoguldan dolayr 1951 Sozlesmesi
uyarinca de jure [taninmus] miiltecilerdir ve 1951 Sézlesmesi’'ne taraf devletlerde bu yiizden miilteci statiisiine hak
sahibi olmalidirlar.” Mutaz M. Qafisheh ve Valentina Azarov, ‘Article 1D’, A. Zimmermann (ed.), The 1951 Con-
vention relating to the Status of Refugees and its 1967 Protocol: A Commentary, (Oxford University Press, 2011), 537-
569, 567'de.

ibid.. BMMYK’'nin E/ Kotftaki Sozlii Miidahalesi. Bu goriis Miilteci Sézlesmesi’nin bagka yerlerindeki, 6rnegin
madde 5 ve 7'deki, “faydalar” teriminin kullanimi tarafindan desteklenir, ki bu sadece Miilteci Sézlesmesi tarafin-
dan bahsedilen asli haklar anlamina gelebilecek baglamda bir kullanimdir. Faydalar terimi yalnizca geri gindermeme
anlaminda da diisiiniilemez.

Cev. Notu. “Sozlesme rejiminden bihakkin istifade ederler”. Hiikmiin terciimesi Tiirkiye Bityiik Millet Meclisi'nin
tasdik ettigi metinden alinmugtir, tistteki 12. dipnot.

El Kort, ustreki 17. dipnot, para. 70-71. Ayrica bkz AD (Filistin), tstteki. 2. dipnot, para. 192.



32.

33.

34
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ahzetmeye hak sahibidirler, bu nedenle madde 1D miiltecilerine diger miiltecilere sag-
lanandan daha avantajli bir muamele yoktur. Her biri Miilteci Sozlesmesi’nin 2. ve 34.
maddesi arasinda belirtilen faydalarina sahip olurlar.””

G. Madde 1C’nin uygulanabilirligi

Madde 1C'de agik¢a tanimlanan belli sartlar altinda 1951 Sozlesmesi’nin uygulanmasi
sona erer.”® Kural olarak madde 1C 1951 Sozlesmesi’nden bireysel olarak yararlanan
Filistinli miiltecilere uygulanir. Her ne kadar 1951 S6zlesmesi’nin yalnizca “1A mad-
desi” kapsaminda taninmis olan miiltecilere agik bir sekilde atifta bulunan madde
1C’nin lafzi bir yorumu, madde 1Cyi madde 1D Filistinli miiltecileri i¢in uygu-
lanamaz hale getirecek olsa da, boyle bir yorum pek ¢ok Filistinli miiltecinin diger
tilkelerin vatandaghigini ve korumasini kazandig1 ve bundan béyle 1951 Sozlesme-
si’nin korumasina ihtiyag duymadig: gergegine artik kargilik gelmemektedir.” Madde
1Cnin hitkiimleri, madde 1D’nin Filistinli miiltecilere sagladigi 6zel duruma bakil-
maksizin, gecen zamanin fazlaligl, degisen sartlar, devletlerin uygulamalari ve pek ok
Filistinlinin ¢ogunlukla yeni bir vatandaslik almak suretiyle kendilerini bagka devlet-
lerde yerlestirmeleri gergegi hesaba kaularak uygulanabilir. 1951 Sézlesmesi’nin bu
yorumu, “Filistin halki’nin anlaminin yani sira muhtelif BM Genel Kurulu ve BM
Giivenlik Konseyi kararlarinda kullanildig sekliyle ‘miilteciler’ ve ‘yerinden edilmis
kigiler’ terimlerinin anlamina da hicbir sekilde halel getirmez.

Filistin'in Birlesmis Milletlerde {iye olmayan gozlemci devlet statiisii [almasina] onay
veren 2012 tarihli BM Genel Kurulu kararina® ragmen, Filistinlilerin durumu Genel
Kurul kararlarina uygun olarak nihai surette ¢oziilene kadar madde 1D’nin bu reh-
berde ¢izilen ¢erceve dahilinde yorumlanmasina ve uygulanmasina devam edilmelidir.
Filistin'e sadece ve sadece iiye olmayan gozlemci statiisiiniin verilmesi sebebiyle Filis-
tinli miilteciler icin 1951 S6zlesmesi’nin tatbikinin sona ermesi gerektigini diigiinmek
icin heniiz erkendir.

H. Madde 1E’nin uygulanabilirligi

. Bazi Filistinli miltecilerin genellikle vatandagliga sahip olmayla iliskili olan haklari kul-
landiklar1 ve ytikiimliiliikleri yerine getirdikleri tilkelerde yasamakta olmalari madde
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79

80

bkz BMMYK’nin El Kotr'taki Sézlii Miidahalesi, para. 16, istteki 71. dipnot. Ayrimcilik savi £/ Kozt kararinda
ABAD tarafindan kesin olarak reddedilmistir, tistteki 17. dipnot, para 78.

BMMYK, “The Cessation Clauses: Guidelines on their Application”, 26 Nisan 1999, http://www.refworld.org/doci-
d/3c06138c4.html ve BMMYK, Guidelines on International Protection No. 3: Cessation of Refugee Status under Article
1C(5) and (6) of the 1951 Convention relating to the Status of Refugees (the “Ceased Circumstances” Clauses), 10 Subat
2003, HCR/GIP/03/03, http://www.refworld.org/docid/3e50de6b4.html.

“Urdiinde ikamet eden oldukga fazla sayida Filistinli miilteci, 4 Subat 1954 sayili Vatandaslik Kanunu'nun ilgili
hiikiimlerine gére Urdiin vatandagligini iktisap etmistir. Ayrica, Irak, Kuveyt, Liibnan, Suudi Arabistan ve bolgedeki
diger tilkelerde ikamet eden ¢ok sayida Filistinli Miilteci tarafindan da vatandaslik kazanilmigtr. Yeni bir vatandaglik
kazanmanin bir sonucu olarak bu kisiler artik 1951 Sozlesmesi'nin amact dogrultusunda miilteci olarak telakki
edilmeyeceklerdir” (Madde 1C’nin 3. bendinde sayilan kriterlerin saglanip saglanmadigina bagli olarak). Takken-
berg, tistteki 14. dipnot, 127 (dipnotlar ¢ikarilmistir).

BM Genel Kurulu 67/19 sayili karar, Status of Palestine in the United Nations, 29 Kasim 2012, http://www.un.org/
en/ga/search/view_doc.asp?symbol=A/RES/67/19.


http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/67/19
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/67/19
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35.

1E’yi® kendi vakalarinda uygulanabilir hale getirebilir. Ayrica, Filistinli miiltecilerin
baska bir tilkenin vatandaslariyla ayni hak ve yiikiimliiliiklerden yararlanabilen ¢ocuk-
lart ve diger altsoylarinin durumlarinda da 1951 Sézlesmesi madde 1E’nin tatbikinin
degerlendirilmesi gerekir.®*

Tarihsel olarak, Arap Devletlerindeki Filistinlilere Uygulanacak Muameleye liskin Arap
Birligi Sozlesmesi (“Kazablanka Protokolii”) né® taraf olan devletler Filistinli miilteci-
lere kendi vatandasglariyla esit diizeyde birtakim haklar saglamay: taahhiit etmislerdir,
ancak bunlarin ¢ogu gergekte uygulanmamaktadir. Kazablanka Protokolii ne dayanila-
rak Madde 1E tatbik edilmeden 6nce sahadaki durumun yakindan incelenmesi gere-

kir.
I. Madde 1F’nin uygulanabilirligi

36. 1951 Soézlesmesi madde 1F3 kapsamindaki eylemleri islediklerine dair haklarinda ciddi

kanaat bulunan kisiler miilteci olarak uluslararast korumaya hakkina sahip olmazlar.®

III. USUL VE iSPAT MESELELERI

A. Bireysel Degerlendirme

37. Her ne kadar madde 1D BMMYK disinda bir Birlesmis Milletler tesekkiiliinden

himaye veya yardim géren 6zel bir miilteci sinifini tanisa da, madde 1D’nin tatbiki
normalde bireysel temelde olarak yapilir.®

81
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“Bu Sézlesme, ikamet ettigi memleketin yetkili makamlarinca o memleket vatandaghigini haiz olanlara mahsus hak
ve vecibeleri haiz addedilen bir sahsa tatbik olunmaz.” Madde 1E, 1951 Sézlesmesi, tistteki 7. dipnot. Cev. notu:
Hiikmiin terctimesi Tiirkiye Bityiik Millet Meclisi'nin tasdik ettigi metinden alinmugur, Gisteeki 12. dipnot.

bkz BMMYK, Note on the Interpretation of Article 1E of the 1951 Convention relating to the Status of Refugees, Mart
2009, http://www.refworld.org/pdfid/49c3a3d12.pdf.

Arap Devletleri Ligi, Protocol for the Treatment of Palestinians in Arab States (“Kazablanka Protokolii”), 11 Eylil
1965, http:/[www.refworld.org/docid/460a2b252 . html. Kazablanka Protokolii vatandaslarla esit kosullarda calisma
hakki, ikamet haklari, seyahat belgeleri, ayrilma ve geri ddnme haklarini saglamaktadir. Ancak, Protokol istikrarli
bir sekilde uygulanmamis ve 1991°de devletlerin Protokolii “her bir devlette yiiriirlitkte bulunan kural ve kanunlar
dogrultusunda” uygulamasina izin veren 5093 sayili kararla zayiflaulmisur. Ayrica bkz Goddard, tistteki 38. dipnot,
507.

Madde 1F 1951 Sozlesmesi hitkiimlerinin “bunlara miitedair milletlerarasi vesikalarda tarif edildigi manada barisa
kars1 bir sug, bir harb sucu veya insanliga karst bir sug isledigi; b) Miilteci sifatiyle kabul edildigi memlekete iltica-
dan evvel iltica memleketi disinda agir bir genel sug isledigi; e) Birlesmis Milletlerin gaye ve prensiplerine aykir: fiil-
lerden suclu oldugu hususunda; Ciddi kanaat mevcudolan bir sahis hakkinda tatbik edilme”yecegini ifade etmekte-
dir. Cev. notu: Hitkmiin terctimesi Tiirkiye Biiyiik Millet Meclisi’nin tasdik ettigi metinden alinmugtir, tisteeki 12.
dipnot.

BMMYK, Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refugees, 4 Eylil 2003, HCR/GIP/03/05, http://www.refworld.org/doci-
d/315857684.html. Ayrica bkz Background Note on the Application of the Exclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refugees, 4 Eyliil 2003, http://www.refworld.org/docid/3f5857d24.heml.

[lk bakista miilteci statiisiiniin taninmast gibi grup temelli yaklagim bazi durumlarda uygun olabilir: bkz BMMYK,
Guidelines on International Protection No. 11: Prima Facie Recognition of Refugee Status, (“Ilk Bakis Rehberi”), 24
Haziran 2015, HCR/GIP/15/11, http://www.refworld.org/docid/555¢335a4.html.


http://www.refworld.org/pdfid/49c3a3d12.pdf
http://www.refworld.org/docid/555c335a4.html
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B. Degerlendirmenin Zamani

38. Bagvurucu kendi kontrolii disindaki nesnel bir sebepten dolay: himaye veya yardim-
dan kendini (yeniden) yararlandirmadiginda veya yararlandirmak istemediginde,
degerlendirme, bireysel basvurunun ele alindigi zamanda UNRWA himaye veya yar-
diminin sona erip ermedigine gore yapilir.

C. Ispat Yiikii ve Standardi

39. Madde 1D kapsaminda yapilanlar dahil miilteci statiisii veya koruma bagvurularinda,
beyanlarini desteklemek ve iddialarint temellendirmek igin miimkiin oldugunca kanit
gosterme yiikii genellikle bagvurucunun tizerindedir. Bagvurucu, iddiasina iliskin olay-
lara dair kendi bilgisi dahilinde oldugu kadariyla ve -kendisi i¢in elde edilebilir bilgiler
oldugu ve bunlari karar alicilara temin etmesinin makul bir sekilde beklenebildigi
siirece- dogru bir anlatum sunmak zorundadir. Bir karar alici, tespite iliskin olaylarin
aslini ortaya ¢ikarma gorevini paylagir.®’

40. Madde 1D, (i) bir basvurucunun UNRWA himaye veya yardimi géren veya gérmeye
hak sahibi olan Filistinli miilteciler kategorisine girip girmediginin ve (ii) UNRWA
himaye veya yardiminin herhangi bir sebeple sona erip ermediginin incelenmesini
gerektirir. Bunlar maddi olaya iliskin sorulardir. Karar alici, meseleyi sorusturmak ve
mevcut tim delilleri hesaba katmakla yiikiimlidiir.

41. Degerlendirme, bagvurunun ele alindig1 zamanda bireyin UNRWA himaye veya yar-
dimindan kendi kontrolii disindaki nesnel bir sebepten dolay: (yeniden) yararlana-
miyor veya yararlanmak istemiyor olup olmadigini dikkate almalidir. Incelemeler
bagvurucunun bireysel kogullarinin yani sira devlet veya ilgili makamin icinde bulun-
dugu kosullara iliskin olarak da yapilmalidir (6kz paragraf 22(j) ve 25).5® Ispat yiikii,
karar alict makamlar tarafindan bagvurucunun aynt UNRWA faaliyet alani igerisinde
yer degistirmesinin miimkiin oldugunun iddia edildigi ya da, diger etkenlerin yoklu-
gunda, yukarida paragraf 22 (iv)’ye gore miinasip yasal belgelerle ve giivenli bir gekilde
[oraya] girmesinin miimkiin oldugu hallerde karar alict makamlarin tizerindedir.

UNRWA Kaydi
42. UNRWA tarafindan kaydedilmek ya da UNRWA evrakina sahip olmak madde

1D(1)’in kapsamina girmek [agisindan] zorunlu olmasa da kesin delil yerine geger.®’
Boyle bir evrakin veya ilgili baska delilin yoklugunda, muhakemeyi yiiriitenler bu
yonde bagka delillere dayanabilirler; 6rnegin basvurucunun kendi beyanlari, bagka-

¥ BMMYK Elkitaby, tistteki 56. dipnot, para. 196-205; BMMYK, Note on the Burden and Standard of Proof in Refugee
Claims, 16 Aralik 1998, http://www.refworld.org/docid/3ae6b3338.heml.

8 Filistinli miiltecilerin bir faaliyet alanindan digerine hareket edebilmesi, kabul eden alanin ev sahibi hiikiimeti tara-

findan hukuki statiiniin taninmasi veya verilmesine ve Filistinli miiltecinin sahsi kosullarina baglidir. Bu ayrica bir

UNRWIA faaliyet alaninda daha énce hi¢ mukim olmamus bir kisi icin de gegerlidir.

8 UNRWA, CERI, 2009, Kisim III.A.1, sayfa 3, iistteki 30. dipnot. ABAD suna hitkmetmigtir: “UNRWA’ya kay1t
her ne kadar oradan gercekten yardim almis olmanin yeterli bir kaniti olsa da, bu yardimin boyle bir kayit olmadan
da saglanabilecegi, bu durumda yararlanicinin bu yardimi diger yollarla kanitlamasina izin verilmesi gerektigi yuka-

ridaki 45. paragrafta agiklanmigtr.” Bolbol, tistteki 10. dipnot, para. 46 ve 52.


http://www.refworld.org/docid/3ae6b3338.html
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43.

44,

45.

larinin yeminli ifadeleri ya da ilgili bagka evrakin ibrazi gibi yollar buna dahildir.”
Ancak delil olarak UNRWA’ya kayit, taninma icin gerekli bir onkosul olarak deger-
lendirilmemelidir.”" Ornegin “yerinden edilmis kisiler” UNRWA'nin kayit sisteminde
“kayitli” degillerdir, ancak, UNRWA bu kisilerin “gerekli kayitlarint” tutar.”* Son ola-
rak, tanimi geregi, UNRWAdan himaye ve yardim gormeye hak sahibi olmasina rag-
men boyle bir himaye ve yardimi hi¢ almamis olan bir kisi kayit altina alinamayabilir
ve boyle bir delile sahip olamayabilir. Bu kisiler yine de madde 1D’nin kapsamina
girerler.

Bagvurucuyu madde 1D’nin ikinci bendi dahiline sokan nesnel sebeplerin
delilleri

Degerlendirmenin kapsayict kismina iligkin deliller muhtelif kaynaklardan gelebilir.
Bagvurucu kendi beyanlariyla alakali deliller sunabilir. UNRWA'nin belli bir faaliyet
alaninda etkinligini devam ettirmedigine iliskin beyani, boyle bir olgunun agik bir
delilidir. UNRWA’nin etkinligine devam etmedigine dair diger deliller de inandirict
olabilir. Ancak mithimdir ki, bagvurucu bu tiir olasi bir beyan sunmak veya buna auf
yapmak zorunda degildir.”” Boyle bir zorunluluk dayatlacak olsaydi UNRWA {izerine
-ornegin kaynak, lojistik veya gizlilik gibi sebeplerle- her vakada kaldiramayacag asir1
bir yiik bindir[ilJmis olurdu.”* Son olarak, uygulamadaki zorluklar hesaba katilinca,
bagsvurucunun UNRWA’ya dogrudan ulagmasi istenmemelidir.” Ayrica, belli bir
bagvuru sahibiyle alakali UNRWA’nin bilemeyecegi veya bilgi saglayamayacagi bazi
durumlar da olabilir.

D. Bireysel Usuller

1951 Sozlesmesi uyarinca miilteci statiisii belirlenmesine yonelik adil ve etkin usuller,
Filistinlilerle alakali meselelerin agik¢a tespiti ile madde 1D’ye iligkin iddialari husu-
sen dikkate almalidir.

Bagvuruculara siginma talep ettiklerinde haklarini kullanmalari igin yeterli siire veril-
melidir. Bu haklar, digerlerine ilaveten, takip edilecek siirecler, bu siireglerde sahip
olduklart haklar ve yiikiimliiliikler, yiikiimliiliiklere uymamanin ve yetkili makamlarla
isbirligi yapmamanin muhtemel sonuglari hakkinda anladiklari bir dilde bilgilendi-
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UNRWA’ya kaytl: Filistin miiltecilerinden baska kisilerle evli olan Filistinli miilteci kadinlarin altsoylart UNRWA
CERI kapsaminda Filistin miiltecileri olarak kayitli olmayip yine de hizmetlerden yararlanmak igin kayit altina
alinabildikleri i¢in [onlara] 6zel 6nem verilmesi gerekecektir. bkz tisteeki 30. dipnot.

“UNRWA’ya kayit agiklayicr niteliktedir, bir kisinin UNRWA’nin yetkisi dahilinde oldugunu tesis etmekten ziyade
teyit eder.” Takkenberg, tistteki 14. dipnot, 100.

UNRWA, CERI, 2009, Kisim IIL.B — “UNRWA kayit sisteminde kayitlt olmaksizin hizmet almaya hak sahibi
kisiler” sayfa 6'da, tisteeki 30. dipnot.

Himaye veya yardimin sona erip ermedigi normal bir sekilde ispatlanmaya miisait bir olgudur.

BMMYK’nin yetki tanimasina iliskin bilgilerle ilgili goriisiiyle burda bir mukayese yapilabilir, 64z [su davaya]
sunulan goriis: 1. A. v. Secretary of State for the Home Department: Case for the Intervener, 27 Ekim 2013, Birlesik
Krallik Yiiksek Mahkemesi, UKSC2012/0157, http://www.refworld.org/docid/52a098e34.heml.

Ancak bir kiginin kayith bir “Filistin miiltecisi” oldugunun ya da UNRWA hizmetlerinden yararlaniyor olarak
kayitlt oldugunun dogrulanmast UNRWAdan istenebilir.


http://www.refworld.org/docid/52a098e34.html
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rilme hakki; bir tercliman hizmeti alma hakki; bir hukuk danigmanina veya bagka bir
danigmana etkili bir sekilde danigma hakkini ihtiva eder. Hukuki danigmaya erisim
adil bir siginma siireci icin ¢ok 6nemlidir ve ¢ogu zaman yasal yollara etkili erisimi
saglamada 6nkosuldur.”®

Madde 1D’nin sahis bakimindan kapsamina girmeyen Filistinliler icin olagan bir
sekilde madde 1A(2) uyarinca bir degerlendirme baslatilir.

Madde 1D uyarinca koruma normalde bireysel usullere gore gergeklestirilse de, bir
grup Filistinli miiltecinin ilk bakista [miilteci olarak] taninabilecegi durumlar da var-
dir. Ornegin, UNRWA faaliyet alanlarindan birinde UNRWA’nin yetkisinin sona
erdirildigi hallerde, ya da uluslararasi veya uluslararasi olmayan bir silahli catgma gibi
kendi kontrolii disinda bir sebeple sona erdigi hallerde, Filistinli miiltecilerin -bir grup
olarak- UNRWAdan himaye veya yardim gérmiiyor olduklar: telakki edilecektir.””

Bir bagvurucunun hem miiltecilik hem de Vatansiz Kisilerin Statiisiine iliskin 1954
Sozlesmesi”® uyarinca vatansizlik talebinde bulundugu hallerde, her iki talebin deger-
lendirilmesi ve her iki cesit statiiniin a¢ik¢a taninmast 6nemlidir.”

En iyi devlet uygulamasi madde 1D uyarinca taninan Filistinli miiltecilerin uygun bir
sekilde kaydedilmesini ve ulusal siginma istatistiklerinde ayri bir sekilde tescil edilme-
sini temin eder.

E. Miiltecilige Dair Bolgesel Belgeler

. Diger tiim siginma bagvurucular: gibi Filistinli miilteciler, miiltecilige iligkin [kendile-
rine] uygulanmasi miimkiin tiim bélgesel belgeler uyarinca miilteci statiisiine bagvuru
hakkina sahiptir, yeter ki bu belgelerin uygulandig; tilkede olsunlar.'®

F. Miilteci Statiisii ve ikincil ya da Tamamlayic1 Koruma

Madde 1D kapsamina girmedigi tespit edilen Filistinliler, koruma taleplerinin madde
1A(2) uyarinca degerlendirilmesini saglayabilirler. Her iki hitkmiin de kapsamina gir-
mezlerse, diger tiim siginma bagvuruculari gibi, herhangi bir ulusal veya bélgesel ikin-
cil ya da tamamlayici koruma bigimlerine ve ayrica uluslararasi insan haklari hukuku
uyarinca korumaya hak sahibidirler.
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BMMYK, Public statement in relation to Brahim Samba Dioufv. Ministre du Travail, de ['Emploi et de ['Tmmigration
pending before the Court of Justice of the European Union, 21 Mayis 2010, http://www.refworld.org/docid/4bf67fal2.
html, para. 12-16.

BMMYK, Zlk Bakis Rebberi, iistteki 86. dipnot.

Cev. notu: Convention Relating to the Status of Stateless Persons.

BMMYK, Handbook on Protection of Stateless Persons, 30 Haziran 2014, http://www.refworld.org/docid/53b676aa4.
html, para. 78.

bkz Afrika Birligi Orgiitii, Convention Governing the Specific Aspects of Refugee Problems in Afvica, 10 Eyliil 1969,
1001 UNTS 45, hetp://www.refworld.org/docid/3ae6b36018.html; Cartagena Declaration on Refugees, Colloquinm
on the International Protection of Refugees in Central America, Mexico and Panama, 22 Kasim 1984, http://www.
refworld.org/docid/3ae6b36ec.html.
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