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TAKDIiM

Islam Aile Hukukunda Arabuluculuk ve Tahkim

Aile arabuluculugu ve tahkim gibi alternatif uyusmazlik ¢6ziim yontemleri, modern hukuk
sistemlerinde yargisal yiikiin hafifletilmesinde ve uyugmazliklar1 daha barigil ve esnek sekilde ¢6zme
yollarinin 6ne ¢ikarilmasinda 6nemli bir rol oynamaktadir. Arabuluculuk ve tahkim, mahkemelerin
is yiikini azaltmanin yani sira, taraflarin kendi ¢6ztimlerini bulmalarina imkan taniyarak daha
stirdiiriilebilir ve tatmin edici sonuglar ortaya koyar. Bu baglamda, aile arabuluculugu ve tahkim,
aile i¢i anlagmazliklarin ¢6ztimiinde esneklik ve gizliligin saglanmasinda 6nemli bir arag olarak éne
¢ikmaktadir. Ote yandan bu ydntemlerin aile uyusmazliklarinda kullanilmasi, aile hukuku alanini
ulus devletlerin kati1 bir diizenleme alan1 olmaktan ¢ikarip, toplumun kendi degerleriyle uyumlu
olarak ¢ok tarafli ¢oziimlere agik bir alan haline gelmesine katki saglamaktadir.

Aile arabuluculugu, taraflar arasindaki anlagmazliklarin, tarafsiz bir tigiincii kisi yardimiyla
ve dostane bir sekilde ¢oziilmesini amaglar. Bu yontemde, kat: kanun kurallar1 yerine taraflarin
ihtiyaglar1 ve beklentileri dogrultusunda daha esnek bir siire¢ yiiriitiiliir. Tahkim ise, taraflarin
anlagmazliklarini ¢6zmek i¢in bir hakeme bagvurdugu ve hakemin verdigi kararin baglayict oldugu
bir yéntemdir. Aile hukukunda tahkim ve arabuluculugun kullanilmasy, aile iiyelerinin sorunlarini
kendi kontrollerinde ve daha hizli bir sekilde ¢6zmelerine imkan tanir. Bu durum, mahkemelerin is
yiikiinii hafifletmekte ve taraflar arasinda daha barisqil ¢oziimler tiretilmesini saglamaktadir.

Ailearabuluculugu ve tahkim uygulamalari, farkli tilkelerde ¢esitli modellerle hayata gegirilmistir.
Bu tilkelerdeki deneyimler, aile arabuluculugu ve tahkim uygulamalarinin toplumsal barisa, aile
birliginin korunmasina ve yargisal siireglerin hizlandirilmasina katki sagladigini gostermektedir.
Tiirkiye gibi tilkelerde de bu modellerin uygulanabilirligi tizerinde durulmakta ve mevcut sistemlerin
iyilestirilmesine yonelik ¢esitli 6neriler sunulmaktadir. Aile arabuluculugunun etkin bir sekilde
uygulanmasi, sadece yarginin yiikiinii hafifletmekle kalmaz, ayn1 zamanda toplumsal barisin ve aile
birliginin giiglendirilmesine de katk: saglar. Bu nedenle, aile i¢i uyusmazliklarda arabuluculuk ve
tahkim, gelecekte daha fazla iilke tarafindan benimsenmesi beklenen 6nemli alternatif uyusmazlik
¢6ziim yontemleridir.

[slam hukuku, temel kaynagi olan Kuran-1 Kerime (Nisa 4:35) dayanarak aile ici
uyusmazliklarda arabuluculuk ve tahkimi iceren karma bir alternatif uyusmazlik ¢6ziim yontemi
tavsiye etmektedir. Tarihi kayitlarda, hem resmi (formel) hem de gayriresmi (informel) bigimlerde
bu yontemin uygulandigi 6rneklere zaman zaman rastlanmaktadir. Cagdas donemde ise, gerek
niifusunun ¢ogunlugu Miisliiman olan tlkelerde gerekse Miislimanlarin azinlikta bulundugu
iilkelerde bu yonteme dayali olarak gelistirilen uygulamalarin dikkate deger basarilar elde ettigi
gozlemlenmektedir.

Tiirkiyede, 2012 yilinda Hukuk Uyugmazliklarinda Arabuluculuk Kanunuwnun kabuliiniin
ardindan aile alaninda da arabuluculuk uygulamasinin hayata gegirilmesi talepleri giindeme gelmis
ve bu dogrultuda birtakim adimlar atilmistir. Bu pratik ¢aligmalara destek olmasi temennisiyle ve
Islam aile hukuku cercevesinde alternatif uyusmazlik ¢oziim yontemlerine iliskin giderek gelisen
literatiire katki saglamak amaciyla, dergimiz Darulfunun’un bu 6zel sayisin1 “Islam Aile Hukukunda
Arabuluculuk ve Tahkim” konusuna ayirmus bulunuyoruz.

On iki makalenin yer aldig1 bu sayimizdaki ¢aligmalar1 genel bir tasnife tabi tutacak olursak {i¢
ana baglikta toplayabiliriz:

- Turkiyede tarihsel gelisim, mevcut durum ve dneriler;

- Niifus gogunlugu Miisliman olan iilkelerin uygulamalari (bu bashk da “Urdiin Deneyimi
ve Aile Arabuluculugu”, “Malezyada Aile Arabuluculugu ve Sulh Uygulamalar1” ile “Fas ve Suudi
Arabistan Deneyimleri” seklinde {i¢ alt baslikta incelenebilir),

- Missliimanlarin azinlikta oldugu tilkelerdeki uygulamalar.



Tiirkiye'de Tarihsel Gelisim, Mevcut Durum ve Oneriler

Muhammed Mansur Karadagin “Mecelleden Giiniimiize Tirk Hukuk Tarihinde Aile
Arabuluculugu: Uzlastirici Adalet Teorisi Baglaminda Bir Inceleme” baglikli makalesi, Tiirkiyede
aile uyusmazliklarini ¢6zme yOntemlerinin tanzimat sonrasi Osmanli doneminden bugiine
nasil bir gelisim gosterdigini incelemektedir. Mecelle ve Cumhuriyet déneminin ilk yasal
diizenlemelerinden baglayarak giiniimiiz Hukuk Muhakemeleri Kanunu'na kadar uzanan bu siiregte
aile arabuluculugunun 6nemli bir toplumsal barig araci olarak kullanildigi vurgulanmaktadir.
Karadag, Tiirk aile hukukunda arabuluculuk ve tahkim yontemlerinin etkin bir sekilde uygulanmasi
gerektigini bu alandaki mevcut yasal bosluklarin giderilmesinin énem arz ettigini belirtir. Ozellikle
Osmanlidan Cumbhuriyete gecis siirecinde alternatif ¢oziim yontemlerinin toplumsal baris
tizerindeki etkisi ve bu yontemlerin farkli donemlerde ge¢irdigi yapisal degisimler karsilastirmali
bir yaklagimla analiz edilmektedir. Makale, aile uyusmazliklarinin daha etkin bir sekilde ¢6ziime
kavusturulmasi amaciyla hazirlanan ti¢ maddelik bir kanun énerisi ile sonuglandirilmaktadir.

Hatice Kiibra Kahyanin “Tiirkiyede Aile Arabuluculugu Uzerine Caligmalar: Elegtirel Bir
Degerlendirme” baglikli makalesi, Tiirkiyedeki aile arabuluculugu uygulamalarini elestirel bir
bakisla degerlendirmektedir. Kahya, iilkede 2012 yilinda yiiriirliige giren Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu sonrasinda aile hukukuna 6zgii bir arabuluculuk sisteminin gelistirilmesi
yoniindeki c¢abalar1 ele almaktadir. Tiirkiyedeki ¢ogunlugun Misliiman oldugu goz Oniine
alindiginda, Islam hukuku prensiplerinin de siirece dahil edilmesi ve dini otoritelerin rol aldig1 bir
arabuluculuk modelinin daha etkili olabilecegi vurgulanmistir. Kahya, arabuluculugun ozellikle aile
i¢i siddet durumlarinda nasil uygulanacagi konusunda farkli goriislere de yer vermektedir. Sonugta,
Tiirkiyede aile arabuluculugu siirecinin sadece boganmay1 kolaylastiran bir model degil; islam aile
hukuku temelli sulh ve tahkim mekanizmalarinin entegre edildigi, aile biitiinliigiinii koruma odakli
bir modele doniistiiriilmesi gerektigini vurgular.

Niifus Cogunlugu Miisliiman Olan Ulkelerin Uygulamalar1
Urdiin Deneyimi ve Aile Arabuluculugu

Mohammad Thalginin “Evaluation of the Jordanian Experience in Mediation and Arbitration
between Spouses (Esler Arasinda Arabuluculuk ve Tahkim Konusunda Urdiin Deneyiminin
Degerlendirilmesi)” makalesi, Urdiinde esler arasindaki arabuluculuk ve tahkim stireglerini hukuki
ve toplumsal agidan degerlendirmektedir. Urdiin Aile Hukuku Kanununun 126. ve 127. maddeleri
cergevesinde, bosanmadan 6nce uzlagsma siireglerinin nasil yiiriitildiigi ele alinmaktadir. Thalgi,
Urdiinde geriat mahkemelerinde kurulan aile uzlagtirma ve arabuluculuk ofislerinin, ser’t hukuk
prensipleri ve giincel hukuki uygulamalar: birlestirerek aile ihtilaflarini ¢6zmede etkin bir model
sundugunu belirtir. Bu model, taraflarin uzlasma saglama siirecinde dini ve kiiltiirel degerlere
uygun olarak hareket etmelerini saglamakta ve toplumun kabul edebilecegi ¢oziimler iiretmektedir.
Thalgi, Urdiindeki arabuluculuk sisteminin hem resmi hem de toplumsal diizeyde benimsendigini
ve bu durumun uyusmazlik ¢6ziimiinde bagar1 oranini artirdigini ifade eder.

Sitheyla Akgay Bigen'in “Urdiinde Aile Arabuluculugu” baglikli makalesi ise Thalginin
calismasina paralel olarak Urdiindeki aile arabuluculugu modelinin yerel ve toplumsal ihtiyaclara
uygun olarak gelistirildigini ve bu modelin ser’i 6lgiilere dayandigini vurgular. Bigen, arabuluculuk
ofislerinin aile i¢i sorunlarin ¢6ziimiinde oynadigi rolii ve bu ofislerin Urdiin toplumundaki olumlu
etkilerini detaylandirir. Makale, bu modelin nasil ¢alistigini ve diger tlkeler, 6zellikle Tiirkiye igin
nasil bir 6rnek teskil edebilecegini inceler. Ayrica, aile arabuluculugunun taraflarin rizasina dayal
olmasi gerektigi, multidisipliner bir arabuluculuk anlayisinin benimsenmesi ve gizlilik ilkesine siki
sekilde uyulmas: gibi 6nerilerde bulunmaktadir.

Her iki makale de Urdiindeki aile arabuluculugunu ele almakla birlikte, farkli agilardan
yaklagmaktadir. Thalginin makalesi, Urdiindeki aile hukuku ve tahkim siireclerine daha fazla
odaklanarak, yasal cerceveyi detayl sekilde analiz etmektedir. Arabuluculuk ve tahkim siireglerinin
yasalarla nasil diizenlendigini, bu siireclerde tarafsizlik ve profesyonellik agisindan karsilasilan
zorluklar1 ve ¢6ziim Onerilerini ele almaktadir. Bigen'in galismasi ise daha gok uygulamaya yénelik
bir ¢erceve sunmaktadir. Urdiindeki aile arabuluculugunun toplumsal etkilerini, ofislerin igleyigini
ve taraflarin bu siireglere nasil dahil oldugunu incelemekte, Tiirkiye gibi tilkeler i¢in rnek olabilecek



noktalar1 vurgulamaktadir. Birinci makale yasal ¢ergeve ve teorik boyutu 6n plana ¢ikarirken, ikinci
makale uygulama ve toplumsal etkiler tizerinde durur.

Malezyada Aile Arabuluculugu ve Sulh Uygulamalar1

Hendun Abd Rahman Shah, Mustafa ‘Afifi Ab. Halim ve Norfadhilah Mohamad Alinin
“Mediation and Sulh as an Alternative to Litigation: A Study of the Syariah and Civil Courts Practices
in Malaysia (Dava Siirecine Alternatif Olarak Arabuluculuk ve Sulh: Malezyadaki $eriat ve Sivil
Mahkemelerinin Uygulamalar1 Uzerine Bir Inceleme)” baslikli makalesi, Malezyada ser’i ve sivil
mahkemelerdeki arabuluculuk ve sulh uygulamalarinin etkinligini inceler. Malezyanin ¢ok hukuklu
yapist ve ¢ocuk velayeti gibi hassas konulardaki uyusmazliklar: ¢6zmede sulh ve arabuluculugun
onemine dikkat cekilir. Yazarlar, ser’i ve sivil mahkemeler arasindaki yetki ¢atigmalarina ragmen,
sulh ve arabuluculugun etkin bir sekilde uygulanabilecegini ve bu yontemlerin aile i¢i barig1 saglama
potansiyeline sahip oldugunu savunur. Son olarak, mahkemelere bagli arabuluculuk sisteminin
iyilestirilmesi igin oneriler sunulmaktadir. Bu makale, sekiiler ve Islam hukuku temelli olmak iizere
birden ¢ok arabuluculuk modelinin ayn: iilkede uygulamasini gostermesi agisindan Tiirkiye'ye
ornek olacak 6geler icermektedir.

Ahmad Mukhlis Mansor'un “Legal Framework and Implementation of Mediation in Child
Custody Disputes at the Syariah Court of Malaysia (Malezya Seriat Mahkemelerinde Cocuk
Velayeti (Hidanesi) Anlagmazliklarinda Arabuluculugun Hukuki Cergevesi ve Uygulamasi)”
baslikli makalesi, Malezyadaki ser'i mahkemelerde hidane (¢ocugun veldyeti) uyusmazliklarini
¢6zmek amaciyla uygulanan sulh yonteminin hukuki ger¢evesini ortaya koyar. Sulh, aile ¢atigmasini
barig¢1 yollarla sonlandirmak igin etkili bir yontem olarak sunulmaktadir ve ozellikle ¢ocuk
velayeti konularinda 6nemli bir rol oynadig: vurgulanir. Makale, sulh uygulamasinin ¢ocuklarin
menfaatlerini koruma ve ebeveynler arasindaki anlasmazliklar1 en aza indirme potansiyeline sahip
oldugunu belirtir. Malezyadaki ¢ok hukuklu yapi, sulh ve arabuluculugun toplum tarafindan kabul
gormesini kolaylastiran bir unsur olarak zikredilir.

Mansor’un ¢alismasi daha spesifik bir konuyu (¢ocuk velayeti/hidane) arabuluculuk baglaminda
detayli incelerken, Shah vd’nin makalesi daha genis bir perspektifle Malezyadaki arabuluculuk
sistemlerinin bitiiniint degerlendirmektedir. Mansor’un ¢aligmasi, ¢ocuk velayeti uyusmazliklar
ozelinde sulh yonteminin seriat mahkemelerindeki isleyisine ve hukuki altyapisina odaklanirken;
Shah vd’nin ¢alismasi ise genel olarak seriat ve sivil mahkemelerde arabuluculuk siireglerini
kargilastirmali bir sekilde ele almakta, bu iki sistemin avantajlarini, zorluklarini ve gelistirilmesi
gereken yonlerini tartigmaktadir.

Fas ve Suudi Arabistan Deneyimleri

Elif Kibra Tiirkmen'in “Fas Deneyimlerine Dayanarak Gelistirilen Ornek Bir Aile
Arabuluculugu Modeli” baghikli makalesi, Fas'taki aile arabuluculugu uygulamalarini ele alarak, bu
uygulamalarin ¢atigma kiiltiirtinii azaltarak medeni davranis aligkanliklarini tesvik ettigini ve bu
calismalarin Tirkiye basta olmak tizere diger tilkeler i¢in model olusturabilecegini belirtir. Literatiir
taramasi ve saha ¢aligmasi yontemleri kullanilarak yapilan arastirmada, aile arabuluculugunun daha
kurumsal ve sistematik hale getirilmesi i¢in 6neriler sunulmaktadir. Ozellikle davalagma siirecinden
énce giftlerin aile arabuluculugu merkezlerine yonlendirilmesine yonelik girisimlerde bulunulmas:
onerilmektedir. Makalede, Fas'taki arabuluculuk sisteminin, sivil toplum kuruluglarinin aktif
roliiyle desteklenmesinin, toplumsal diizeyde daha genis bir kabul gérmesine katki sagladig: tespiti
yapilir. Sonug olarak, Fas'in aile arabuluculugu konusundaki deneyimlerinin Tiirkiye gibi Miisliiman
toplumlarda uygulanabilir bir model gelistirilmesine katki saglayabilecegi vurgulanmaktadir.

Fulya Okur’un “Suudi Arabistanda Aile Arabuluculugu ve Hakemlik Uygulamalar1” baglikli
makalesi, Suudi Arabistan’in ser’i hukuka dayali arabuluculuk ve tahkim uygulamalarini incelemekte
ve 6zellikle tilkenin toplumsal ve hukuki yapisina uygun ¢6ziim yollar1 gelistirildigini belirtmektedir.
Okur, Suudi Arabistan érnegini, Islami hukukun toplumsal yagsamda belirleyici oldugu bir iilke
olarak ele almis ve tilkede uygulanan arabuluculuk ve tahkim siireglerinin isleyisini incelemistir.
Suudi Arabistanda arabuluculuk ve tahkim, ser'i mahkemeler altinda yiiriitiilmekte ve toplumsal



degerlerle uyumlu bir sekilde uygulanmaktadir. Okur, bu sistemin aile i¢i anlasmazliklar: ¢ozmede
etkili oldugunu ve Suudi toplumunun ihtiyaglarina uygun ¢6ztimler sundugunu ifade eder. Makale,
bu sistemi analiz ederek, Islami hukuka dayali bir arabuluculuk modelinin modern hukuk sistemine
entegre edilmesi konusunda oneriler sunmaktadir.

Miisliimanlarin Azinlik Oldugu Ulkelerdeki Uygulamalar

Hiiseyin Sudan’in “45¥lsa s 4eSa sl 8 4Dl day -8l oS3 Y Al 301 8 o 5 3l sl aUsd e
(Yargilamada Islam Hukukunu Esas Almayan Ulkelerde Islam Hukukuna Gére Arabuluculugun
Uygulanmasina Dair (Hilkmii ve Kapsami))” bashkli makalesi, Islam hukukunu esas almayan
iilkelerde islam hukuku gercevesinde arabuluculuk uygulamalarinin nasil gergeklestirilebilecegini ele
almaktadir. Sudan, bu iilkelerde Islam hukukuna uygun arabuluculugun uygulanmasinin, Miisliiman
topluluklarin dini sorumluluklarini yerine getirmelerine ve toplumsal barisin saglanmasina katkida
bulunabilecegini belirtir. Bununla birlikte, arabuluculugun sadece dini ibadetlerle ilgili olmayan
konulara uygulanabilecegi ve ceza hukuku gibi kamu hukuku alaninda kullanilmasinin miimkiin
olmadig1 vurgulanmaktadir. Sudan, bu tiir uygulamalarin iilkelerin mevcut yasal gergevesi ile
uyumlu olmasi gerektigini ve aksi takdirde olumsuz sonuglara yol agabilecegini ifade eder.

Salahaddin Hassoun'un “ LS 55 -8 ¢y s—dl (2 5 =) oS3 (Tiirkiye'deki Suriyeliler Arasinda
Aile Tahkimi)” baglikli makalesi, Tiirkiyedeki Suriyeli miilteciler ve siginmacilar arasinda aile
arabuluculugu ve tahkim uygulamalarini incelemektedir. Suriyeli topluluklarin, ser’i hukuka ve
Tirkiyenin hukuk sistemine uygun bir sekilde, gizlilik ve hizli karar alma avantajlar1 saglayan
merkezlere yoneldigi vurgulanmustir. Gaziantep'teki Aile Reform Merkezi gibi 6rnekler, ¢ocuk
velayeti, nafaka ve finansal uyusmazliklar gibi gesitli konularda hem yasal hem toplumsal ¢oziimler
sunmaktadir. Hassoun, bu merkezlerin Suriyeli miiltecilerin hukuki ve sosyal uyumuna katkisini
detaylandirarak, bu modelin baska iilkelerde de uygulanabilirligini tartigmaktadur.

Fezanur Gékgen'in “Miislimanlarin Azinlikta Oldugu Ulkelerde Aile Hukukuna Dair Tahkim
Diizenlemeleri: Hollanda Ornegi” baglikli makalesi, Hollandada Miisliman azinliklarin tahkim
yoluyla dini nikahlarini sonlandirmada yasadiklar1 sorunlara odaklanmaktadir. Makale, diger
dini gruplarin sahip oldugu resmi dini otoritelerin Miisliman topluluklarin eksikligini hissettigi
bir ihtiya¢ oldugunu ve bu yonde bir otorite kurulmasi gerektigini savunur. Hollandadaki
mevcut durumun, Misliman kadinlarin bosanma siireglerinde yasadiklari zorluklar1 daha da
artirdigy belirtilir. Gokgen, bu baglamda, Miislimanlarin dini haklarini koruyacak bir otoritenin
olusturulmasinin 6nemine dikkat geker.

Lee Ann Bambach ve Yasemin Celikhasrnin “An Overview of Islamic Dispute Resolution
in the United States (Amerika Birlesik Devletlerinde Islami Uyusmazlik Céziimiine Genel
Bir Bakig)” bashkli makalesi, ABDde Islami uyusmazlik ¢oziimii uygulamalarini kapsamli bir
bicimde incelemektedir. ABD’nin anayasal din ézgiirliigii korumalari ve tahkim yasalarinin Islami
tahkim sistemlerine izin verdigi vurgulanirken, bu sistemlerin din temelli mahkemelerle nasil
entegre edildigi ele alinmigtir. Makale, tahkim uygulamalarinin ABD yasal ¢ergevesinde 6nemini
tartigmakta ve ser’l hukukun bu iilkede 6zel Alternatif Uyusmazlik Coziimii sistemleri araciligiyla
nasil gelistirildigine odaklanmaktadir. Cok gesitli bir topluma hizmet eden bu sistemlerin, hukuki
ve sosyal dinamiklere olan etkisi detaylandirilmistir.

Sonug olarak, bu dzel sayida yer alan makaleler cesitli agilardan ve zengin &rneklerle Islam
Aile Hukuku temelli Arabuluculuk ve Tahkim uygulamalarini degerlendirmis ve Tiirkiye igin
bu uygulamalardan model alinabilecek 6nemli 6gelerin analizini yapmustir. Bunlar bir arada
degerlendirildiginde, makul bir &neri olarak sunlar ifade edilebilir: Diyanet Isleri Bagkanligr'na
bagli Aile ve Dini Rehberlik Biirolarinda pilot bolge uygulamalariyla aile arabuluculugu siirecinin
baslatilmasi, bu stirecin toplumda kabul gérmesini saglayabilir. Orta vadede ise Arabuluculuk Daire
Bagkanligrnin akredite ettigi sivil toplum kuruluslarinin bu uygulamayi yiiriitmesi, arabuluculugun
yayginlagmasina ve etkinliginin artirilmasina katki saglayabilir. Islam Hukukunda aile igi
uyusmazliklarda tavsiye edilen tahkim uygulamasinin arabuluculugu da igeren karma bir yontem
olmasi dikkate alindiginda arabulucu-hakemlik (med-arb) seklinde karma bir alternatif uyusmazlik
¢oziim yonteminin takip edilmesi, toplumda var olan gayriresmi uygulamalarin iizerine bina



edilmis olacagindan uygulamada kolaylik saglayacaktir. Boylece, hem yargi yiikiiniin hafifletilmesi
hem de aile i¢i barigin saglanmasi agisindan 6nemli bir adim atilmig olacaktir.

Tiirkiyede aile arabuluculugunun uygulanabilirligi, toplumun dini ve kiiltiirel degerleri goz
onine alindiginda, esnek ve taraflarin ihtiyaglarina uygun bir sistemle mimkiindiir. Malezya,
Urdiin ve Suudi Arabistan gibi iilkelerde dini degerlere uygun sekilde yapilandirilmis arabuluculuk
modelleri, Tiirkiyede de benzer bir uygulamanin hayata gegirilmesi igin ilham verici olabilir. Ayrica,
Fas’ta sivil toplum kuruluslarinin arabuluculuk siirecindeki aktif rolii, Tiirkiyede de sivil toplumun
giliclendirilmesi ve bu siireglere dahil edilmesi agisindan 6rnek alinabilir. Miislimanlarin azinlik
olarak yasadig iilkelerde islami temelli arabuluculuk ve tahkim uygulamalarinin gesitli bagarili
sonuglar aldig1 gériilmektedir. Bu érnekler, ayn1 zamanda sekiiler hukukun hakim oldugu tilkelerde
de Islam hukuku temelli alternatif uyusmazlik ¢dziim ydntemlerinden faydalanilabileceginin
ornegini verir. Tim bu hususlar bir arada degerlendirildiginde Tiirkiyede hazirliklar1 devam eden
aile arabuluculugu uygulamasinda, sadece sekiiler arabuluculuk modellerinin degil, Islami temelli
arabuluculuk ve tahkim uygulamalarinin da dikkate alinmasinin toplumsal barisin ve aile birliginin
korunmasinda ve daha kapsayicy, siirdiiriilebilir bir arabuluculuk sistemi ingasinda etkili katkilar
sunacagl muhakkaktir.

Darulfunun dergimizin bu 6zel sayisina kiymetli makaleleriyle katki veren yazarlarimiz basta
olmak iizere, yayn siirecinde emek veren herkese igten sitkranlarimi arz ederim. Bu saymnin
akademik diinyaya etkili ve kalici bir katki saglamasini temenni eder, tiim aragtirmacilar ve
okuyucular i¢in faydali bir kaynak olmasini dilerim.

Say1 Editorii

Dog¢. Dr. Ahmet Temel
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Mecelle’den Giinlimiize Aile Uyusmazliklarinda Alternatif C6ziim
Yontemlerinin Seyri: Uzlastirici Adalet Teorisi Baglaminda Bir inceleme

Family Mediation in Turkish Legal History from Mecelle to Present: An Analysis in the
Context of Conciliatory Justice Theory

Muhammed Mansur Karadag’

Oz

Modern devletlerin anayasal diizenlemelerinde, devletin pozitif yiktmlilikleri arasinda ailenin korunmasi 6nemli bir yer
tutmaktadir. Aileigiuyusmazliklarin uzlastiricryéntemlerle ¢éziilmesi, hemtoplumsal barisi saglamasihem de aile kurumunu
guglendirmesi bakimindan bu yukimliligin kapsami igerisinde degerlendirilmektedir. Nitekim glinimiizde birgok dlke,
aile uyusmazliklarinin alternatif uyusmazlik ¢éziim yontemleriyle giderilmesine imkan taniyan diizenlemeler yaparak bu
alanda etkili mekanizmalar gelistirmistir. Turk hukuk tarihinde de Mecelle-i Ahkam-1 Adliyye’den giiniimiize kadar uzanan
suregte, toplumsal baris ve uzlagtirici adaletin tesisi amaciyla arabuluculuk ve tahkim gibi alternatif uyusmazlik ¢6zim
yollarina yer verilmistir. Bu yazida, s6z konusu yéntemlerin tarihsel gelisimi incelenerek aile hukukundaki uygulanabilirligi
ele alinmakta ve geg¢mis deneyimlerden hareketle glincel hukuki sorunlara ¢6ziim Onerisi sunulmaktadir. Zira aile
arabuluculugu ve hakemligi sistemlerinin tarihi kokenlerinin ortaya konmasi, ge¢mis uygulamalarin eksik yonlerinin tespit
edilmesi ve bu eksikliklerin giderilerek etkili bir ¢oziim yontemi gelistiriimesi agisindan 6nemlidir. Binaenaleyh, Turk hukuk
tarihinde uygulanan alternatif uyusmazlk ¢6ziim yéntemleri; yargisal arabuluculuk, arabuluculuk-tahkim ve dogrudan
arabuluculuk olmak Uzere li¢ ana baslik altinda tasnif edilerek incelenmistir. Son olarak, bahsi gecen yontemlerin her
birinin Mecelle’den bugiine kadar hukuk sistemine katkilari ve eksiklikleri degerlendirilmis ve aile uyusmazliklarina iliskin
ornek bir kanun taslagi dnerisi sunulmustur.

Anahtar Kelimeler: islam Hukuku, Sulhe Tesvik, Isl&h-1 Beyn, Arabuluculuk-Hakemlik, Adalete Erisim

Abstract

In the constitutional frameworks of modern states, the protection of the family holds a significant place among the
state’s positive obligations. Resolving family disputes through conciliatory methods is considered within the scope of
this obligation, as it both promotes social harmony and strengthens the institution of the family. Indeed, many countries
today have enacted regulations that enable the resolution of family disputes through alternative dispute resolution (ADR)
methods, thereby developing effective mechanisms in this field. In Turkish legal history, from the Mecelle-i Ahkam-i
Adliyye to the present, alternative dispute resolution methods such as mediation and arbitration have been employed
to establish social harmony and conciliatory justice. This study examines the historical evolution of these methods,
assesses their applicability in family law, and offers solutions to contemporary legal challenges based on past experiences.
Uncovering the historical roots of family mediation and arbitration systems is crucial for identifying shortcomings in past
practises and developing an effective resolution model by addressing these deficiencies. Accordingly, alternative dispute
resolution methods in Turkish legal history are categorized and analyzed under three main headings: judicial mediation,
mediation-arbitration, and direct mediation. Finally, the contributions and shortcomings of these methods to the legal
system from the Mecelle era to the present are evaluated, and a model draft law for resolving family disputes is proposed.
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Extended Summary

One of the requirements of the state’s positive obligations, as outlined in the constitutional
texts of many nations, is the duty to “protect the family,” which includes resolving family
disputes through amicable means. Recognising that strengthening the family institution
is essential for reinforcing society, states have enacted the necessary legal regulations to
enable the resolution of family disputes through alternative methods. Both the Ottoman
Empire and the Republic of Tiirkiye, aware of the necessity of these methods for establishing
social peace and justice, have comprehensively regulated these methods within their family
law legislation. For example, during World War I, “Hukik-1 Aile Kararnamesi,” despite
being criticised for its many shortcomings due to the limited resources available at the
time, included detailed provisions on the mediation-arbitration institution. Similarly, the
mediation-arbitration institution was thoroughly prepared in the draft civil codes developed
by the first commissions of the newly established state.

The study titled “Family Mediation in Turkish Legal History from Mecelle to Present: An
Analysis in the Context of Conciliatory Justice Theory” delves into the historical practises
of family mediation and arbitration in the Ottoman Empire and the early periods of the
Republic of Tiirkiye. It explores how these practises evolved from the Islamic law-based
Mecelle to the modern legal frameworks, particularly within the scope of the Turkish Code
of Civil Procedure. The main objective of this research is to uncover the historical roots of
the current family mediation and arbitration system in Tiirkiye, identify the shortcomings
of previous practises, and highlight their functional aspects that could be adapted to
contemporary applications.

This study critically analyzes family mediation and arbitration within the contexts
of Islamic law, modern Turkish law, and international literature, aiming to pinpoint the
intersections between these differing legal frameworks. Employing a historical research
methodology, the study examines fundamental legal texts such as Mecelle, Usul-i
Muhakemat-1 Hukukiye, HUMK, TMK, and HMK, alongside relevant court decisions and
doctrinal approaches. Additionally, a comparative legal method was used to evaluate family
mediation and arbitration theories from other countries.

Findings indicate that the roots of family mediation in Tiirkiye historically lie within the
Islamic law principles embedded in Mecelle, but these practises have undergone significant
changes under modern Turkish law, particularly with the HMK. While Mecelle’s mediation
and arbitration rules were primarily aimed at maintaining social peace and resolving disputes
between individuals, modern practises have become more formalised and state-controlled,
which has diluted the fundamental principles of mediation.

In Tirkiye, opponents of mandatory family mediation argue that this process
unnecessarily prolongs divorce proceedings and delay access to justice. These critics
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contend that reconciliation attempts are mostly unsuccessful, that the parties are already
disinclined to reconcile, and that the initiation of divorce proceedings marks the end of
the marital union. Critics assert that family court judges can already attempt to reconcile
the parties during the divorce process, and thus, the reconciliation attempt only serves to
prolong the case and create a burden for the parties involved.

However, contrary to these criticisms, proponents of mandatory mediation argue that
reconciliation efforts do not prolong divorce cases and, on the contrary, play a significant
role in preserving the marital union. According to the data, 67.5% of reconciliation attempts
made between 1939 and 1941 were successful, resulting in the preservation of marriages
during these processes. Furthermore, it is argued that the failure of these attempts is often
due to the limited approach of merely asking the parties whether they will reconcile, and that
a more careful approach could increase the success rate to as high as 90%. It is emphasised
that reconciliation attempts generally result in only a brief delay of about ten days, which
does not significantly affect the course of the divorce case, and that this short delay is
negligible when considering the benefits of reconciliation.

The study concludes that both the influences of Mecelle and the changes brought about
by modern law coexist in the field of family mediation and arbitration in Tiirkiye. While
the voluntary and flexible principles of Mecelle have been replaced by a more formal and
state-controlled structure in modern law, the study emphasises the need to preserve the core
principles of mediation, such as confidentiality and the consent of the parties. Furthermore,
it suggests that current regulations, especially in family law, should be developed to be more
flexible and responsive to the needs of the parties.
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Giris

Toplumsal barisin saglanmasi ve adaletin etkin bir sekilde tesis edilebilmesi
i¢in toplumun tiim kesimlerinin adalete erisiminin saglanmasi gereklidir. Ancak,
yargilama usuliiniin haklar i¢in miicadele ve rekabet ideali dogrultusunda
sekillendirildigi bir sistemde benimsenen sekilci yaklagim, toplumsal gergekligin
yalnizca normatif diizeyde ele alinmasina yol agabilir. Bu durum, hukuk sisteminin
temel bileseni olan insan unsurunun goéz ardi edilmesine, toplumsal ihtiyaglarin
yeterince gozetilmemesine ve maddi hukuk diizenlemelerinde vaat edilen haklarin
elde edilmesi sirasinda karsilasilan zorluklarin dikkate alinmamasina neden olabilir.
Buna karsilik, yirminci yiizyilin sonlarinda gelisen adalete erisim hareketi ve
uzlastiric1 adalet teorisi, hukuk sistemini normatif ¢ercevesinden koparmaksizin
insani temel siije olarak merkeze alir ve hukukun bir¢ok alaninda uyusmazliklarin
uzlastirma yoluyla ¢oziilebilecegini savunur.! Bu alanlardan biri de aile hukukuna
dair uyusmazliklardir.?

1. Ailenin Korunmasi

Toplum diizeninin hukuk yoluyla saglanmasi esas olarak kabul edildiginde,
aile hukukunun temel islevinin aile birligini giiclendirerek toplumsal yapiy1
saglamlagtirmak oldugu sdylenebilir. Velidedeoglu’na gore, hukuk diizeninde
ve Ozellikle medeni hukuk icerisinde ayricalikli bir yere sahip olan aile hukuku,
devletler tarafindan her zaman 6zel bir ilgiye mazhar olmustur. Yazara gore sosyal
devlet ilkesinin bir geregi olarak, aile kurumuyla yakindan ilgilenmeyen bir devlet,
kendi toplumunun istikrarini tehlikeye atmis olur.?

Insan Haklar1 Evrensel Beyannamesinin 16. maddesinin son fikrasi, “Aile,
toplumun dogal ve temel birimidir; toplum ve devlet tarafindan korunur” hikmiinii
icermektedir.* ikinci Diinya Savasi sonrasinda hazirlanan bir¢ok anayasada,
Beyanname nin bu hiikmiiniin etkisi agikca goriilmektedir. Ornegin, 1949 tarihli
Federal Almanya Cumhuriyeti Anayasast’nin 6. maddesinde,’ 1978 tarihli Cin Halk

1 Mauro Cappelletti, “Alternative Dispute Resolution Processes Within the Framework of the
World-Wide Access-to-Justice Movement,” The Modern Law Review 56, no. 3 (1993): 282-83.

2 Cappelletti, “Access-to-Justice Movement,” 294.

3 Hifz1 Veldet Velidedeoglu, Tiirk Medeni Hukuku: Aile Hukuku (Istanbul: Istanbul Matbaacilik,
1950), 7.

4 “Universal Declaration of Human Right,” United Nations, erisim tarihi Agustos 31, 2024, https://
www.un.org/en/about-us/universal-declaration-of-human-rights.

5 “Basic Law for the Federal Republic of Germany,” erisim tarihi Agustos 31, 2024, Deutscher
Bundestag, https://www.btg-bestellservice.de/pdf/80201000.pdf.
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Cumbhuriyeti Anayasast’nin 49. maddesinde,® 1993 tarihli Rusya Anayasasi’nin 38.
maddesinde’ ve 1982 tarihli Tiirkiye Cumhuriyeti Anayasasi’nin 41. maddesinde,®
benzer ifadelerle ailenin korunmasinin devletin temel gorevleri arasinda sayilmis
olmasi dikkat ¢ekicidir.

Her devletin, kendi sosyal ve kiiltiirel 6zelliklerine uygun olarak olusturdugu bir
“milli aile hukuku” bulunmaktadir.” Aile hukukuna iligkin yasalarin temel amaci,
aile birligini gliclendirmek ve aile i¢i gorevlerin yerine getirilmesini kolaylastirmak
olmalidir."” Buna bagli olarak, aile hukukuna iligkin uyusmazliklarin dostane yollarla
¢Oziimiiniin tegvik edilmesinin, devletin gérevleri arasinda sayilmasi gerektigi ifade
edilmisgtir."!

1.1. Evlilik Birliginin Korunmasi

Pozitif hukukta, evlilik birligin korunmasina iligkin hiikiimlerin iki temel islevi
bulunmaktadir. S6z konusu hiikiimler bir taraftan, eslerin birbirlerine karsi kisisel
haklarinin korunmasini saglar. Diger taraftan, evlilik birliginin dagilmasini 6nlemeyi
ve birligin karsilastig1 sorunlarin, esler arasinda veya -belirli durumlarda- mahkeme ve
bazi uzman Kisiler aractligryla, bosanma asamasina gelinmeden ¢oziilmesini hedefler.'

Esler arasinda 6nemli bir konuda uyusmazlik yasnamasi durumunda, resmi
kurumlarin evlilik birliginin mahremiyetine miidahalesi, bu kurumun dogasina ve
yapisina aykiri olarak degerlendirilebilir; ancak esler arasindaki uyusmazliklarin
¢ozlilmemesi durumunda birligin bozulma ihtimali ortaya ¢ikabilir ve bu durumda
miidahale zorunlu hale gelebilir.* Bu gibi zorunlu hallerde, sadece bagvuran esin degil,
tiim ailenin korunmasi gozetilerek yapilan miidahale, evlilik birliginin siirdiiriilmesini
saglayabilir.!*

6  “The Constitution of the People’s Republic of China,” National People'’s Congress (1978),
erigim tarihi Agustos 31, 2024, https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn147en.pdf.

7  “The Constitution of the Russian Federation (1993),” The Russian Government, erigsim tarihi
Agustos 31, 2024, http://www.unesco.org/education/edurights/media/docs/3f32c27e6ebf2c4e
55180ccaa357d417d3d8ce56.pdf.

RG. 18/10/1982, S. 17863.

9  Turgut Akintiirk, Aile Hukuku (Ankara: Ankara Universitesi Hukuk Fakiiltesi Yaynlari, 1975),
7.

10 Agust Egger, Aile Hukuku (Ankara: Adalet Bakanligi, 1975), 8.

11 Mustafa S. Ozbek, “Avrupa Konseyi Bakanlar Komitesinin “Aile Arabuluculugu” Konulu
Tavsiye Karar1,” DEUHFD 7, no. 2 (2005): 101.

12 Serkan Ayan, Evlilik Birliginin Korunmasi (Ankara: Tiirkiye Barolar Birligi Yayinlari, 2004),
23-24.

13 Feyzi Necmeddin Feyzioglu, Aile Hukuku (Istanbul: Filiz Kitabevi, 1986), 201.
14 Ayan, Evlilik Birliginin Korunmast, 24.
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Bosanma sartlarinin gergeklesmis olmasi dahi evlilik birligini koruyucu tedbirlerin
alinmasina engel teskil etmez ve bu tedbirlerin uygulanabilmesi i¢in eslerden
birinin kusurlu olmasi sart1 aranmaz.'s Eslerden birinin yliktimliliklerini ihlal
ettigi herhangi bir durumda, diger es hakimin miidahalesini talep ederek evlilik
birliginin korunmasina yonelik tedbirlerin alinmasini talep edebilir (TMK m. 195/1).

1.2. Evlilik Birliginden Dogan Hak ve Yiikiimliiliikler

743 sayili Tiirk Medeni Kanun’da benimsenen nispi esitlik anlayisi, kocaya
daha {istiin bir konum tanidig: i¢in ilgili kanun maddelerinde (eMK, m. 52, 154,
155, 156, 263) kocanin bu istiin konumu agikca diizenlenmistir ve bu konuma
bagli olarak kocaya daha fazla yiikiimliiliik getirmistir. S6z konusu durum, esler
arasinda anlasmazlik ¢ikma olasiligini azaltmis ve hakimin miidahalesinin sinirl
kalmasina yol agmistir. Buna karsin, 4721 sayili Medeni Kanun’da benimsenen
mutlak esitlik ilkesinin, esler arasinda anlagsmazlik ¢ikma ihtimalini artirdirdig;
bu baglamda kocanin ev bagkanlig1 ve nihai karar1 alma yetkisinin kaldirilmasiyla
ortaya c¢ikan yonetim boslugunu gidermek amaciyla, TMK m. 195/1 hiikmiiniin
diizenlendigi belirtilmistir. Bu sekilde, esler arasinda ortaya ¢ikan anlagsmazlik
durumlarinda hakime bagvuru yapilmasi yoluyla evlilik birliginin korunmasinin
saglandigi ifade edilmistir.'®

Tiirk Medeni Kanunu’nun 195. maddesine uyarinca, evlilik birliginin korunmasi
talebiyle hakime bagvurabilmek icin belirli sebeplerin varlig1 aranir. Bu maddede
diizenlenen basvuru sebeplerinden biri olan “evlilik birliginde dogan yiikiimliiliikleri
yerine getirilmemesi,” kocanin esine ve ¢ocuklarina bakmamasi ya da kadinin
esine yardim etme ve ev islerini yapma yiikiimliiliiglinii ihmal etmesi seklinde
ortaya ¢ikabilir.'” Cocugun velayetinin yiiriitilmesinde esler arasinda dogabilecek
uyusmazliklar ise, evlilik birligine iliskin 6nemli bir konuda anlagsmazlik olarak
degerlendirilir.'

Esler evlilik birliginden dogan haklarini kullanirken, 6ncelikle kurulan birligin
iistiin menfaatlerini gdzetmelidir. Nitekim {istiin menfaatler karsisinda daha az
onemli menfaatlerin feda edilmesi hukukun genel ilkelerindendir.” Evlilik birligini

15 Biilent Kopriilii ve Selim Kaneti, Aile Hukuku (istanbul: Ozdem Kardesler Matbaas1, 1985),
129.

16 Ayan, Evlilik Birliginin Korunmast, 197-99.

17 Mustafa Resit Belgesay, Tiirk Kanunu Medenisi Serhi: Aile Hukuku (Istanbul: Universite
Kitabevi, 1948), 348.

18 Ayan, Eviilik Birliginin Korunmast, 197.
19 Esat Arsebiik, Medeni Hukuk (Ankara: Recep Ulusoglu Basimevi, 1940), 698.
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olusturan eslerin, bu birlikten dogan yiikiimliiliikleri genellikle ahlaki nitelikte
oldugundan bu yiiktimliiliiklerin yerine getirilmemesi durumunda hukuki bir yaptirim
uygulanmamaktadir.”® Zorlayici tedbirlerin evlilik birliginin dogasiyla celistigi
de bilinmektedir. Bir yandan, evlilik birliginden dogan yiikiimliiliikklerin ihmal
edildigi durumlarda birligin menfaatlerinin korunmasi gerekliyken; diger yandan,
aile mahremiyetinin ve eslerin kisilik haklarinin ihlal edilmemesi gerekmektedir.
Iste birbirine zit konumda bulunan bu iki yaklagim, evlilik birligini koruyucu
tedbirlerin temel fikrini olugturmaktadir.?' Bu sebeple, aile i¢i uyusmazliklarin
miimkiin oldugunca dostane yollarla ¢éziilmesi, saglikli bir toplum insa edecek
saglikli bireylerin yetismesi i¢in zorunlu kabul edilmektedir.”? Bunun yolu uzlasmaya
dayali bir hukuk sistemi anlayisina sahip olmaktan gegmektedir.”

1.3. Aile Uyusmazhklarinda Adalete Erisim Hakki ve Uzlastiric1 Adalet Teorisi

Yakin tarihte gelisen sosyal haklarin etkisiyle, medeni usul hukukunda sosyal
refah anlayisina yonelik bir egilim ortaya ¢ikmis ve bu gelismeler, bireysel haklarin
devletin miidahalesine kars1 korunmasina yonelik teorilerin giderek giiclenmesine
yol agmistir. Sosyal haklar arasinda giivence altina alinan haklardan biri de bireylerin
mahkemeye erisim hakkini ifade eden adalete erisim hakkidir. Bu diisiince, diinyanin
bir¢ok iilkesinde goriilen adalet reformu hareketlerinin en 6nemli sonuglarindan
biridir.?* Nitekim 1960 yilindan itibaren ABD ve Almanya’da ortaya ¢ikan adalet
reformu akimlarinin temel hedeflerinden biri de toplumdaki her bir bireyin hukuki
kurumlara erigiminde karsilastigi engellerin kaldirilmasi olmustur. Adalete erigimin
ontindeki engellerin giderilmesi hedefi, alternatif uyusmazlik ¢6ziim yontemlerinin
tesvik edilmesi yoluyla mahkemelerin yapisinin degistirilmesini ve adalete erisim
hareketinin sosyal hedeflerinin ger¢eklestirilmesini gerektirir.?®

Bati hukukunda, 6zellikle Avrupa’da uzun siiredir egemen olan ve hukuku devlet
tarafindan iiretilen bir “normlar sistemi” ile 6zdeslestiren sekilci yaklasima karsi

20 Samim Gonensay, Aile Hukuku (Istanbul: Istanbul Universitesi Hukuk Fakiiltesi Yayinlari,
1940), 136.

21 Arsebiik, Medeni Hukuk, 698.

22 Pmar Ciftci, “Bosanma Sisteminin Yargilamada Dogurdugu Temel Hak Thlalleri ve Ispat
Sorunlar,” DEUHFD 16 (2015): 1787.

23 Mustafa Serdar Ozbek, Alternatif Uyusmazlik Céziimii (Ankara: Yetkin Yaynlari, 2022), 1024.

24 Mauro Cappelletti ve Bryant G. Garth, “Introduction-Policies. Trends and Ideas in Civil Procedure,”

i¢. International Encylopedia of Comparative Law, ed. Mauro Cappelletti (Boston: Martinu
Nijhoff Publishers, 1987), 16 (Civil Procedure): 67.

25 Mustafa S. Ozbek, “Diinya Capindaki Adalete Ulagma Hareketiyle Ortaya Cikan Gelismeler
ve Alternatif Uyusmazhk Coziimii,” Ankara Universitesi Hukuk Fakiiltesi Dergisi 51, no. 2
(2002): 135; Ozbek, Alternatif Uyusmazlik Céziimii, 251-53.
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¢ikan bu hareket; hukuk sistemini yalnizca normatif yoniiyle ele almaz. Hukukun
normatif yoniinii bir bilesen olarak kabul etmekle birlikte, hukukun 6ncelikli
stijesinin insan oldugunu ve insan unsurunun hukukun temel bileseni olmast
gerektigini savunur. Tek boyutlu bir hukuk anlayisindan ziyade, ¢ok boyutlu bir
sistem anlayisini benimseyen bu teori; modern donemde kabul edilen birtakim
medeni haklarin bazi kisiler i¢in beyhude bir vaat haline gelebilecegini, bir¢ok
insanin bu hak ve 6zgiirliiklere erigmesinde engellerle karsilastigini ve bu engellerin
iistesinden gelinmesi gerektigini 6ne siirer.?

Medeni usul hukukunda agilmasi gereken engellerden biri, Cappelletti tarafindan
“usule iligskin engel” olarak tanimlanmistir. Bu kavram, mahkemelerde ¢ekismeli
yargi yoluyla uyusmazlik ¢6ziimiiniin, haklarin etkin bir sekilde korunmasi ve
dagitilmasinda mutlak anlamda en iyi yontem oldugu goriisiine kars1 bir elestiriyi
ifade eder. Ayrica, ¢cekismeli yarginin her durumda en etkili ¢6ziim yolu olmadigina
ve alternatif uyusmazlik ¢6ziim yollarinin da dikkate alinmas1 gerektigine isaret
eder. Yazara gore, alternatif uyusmazlik ¢6ziim yontemleri elbette yeni kesfedilmis
degildir; ancak modern toplumlarin bu yontemleri tercih etmesine yol agan ihtiyaglar
yenidir.?” Bu baglamda ortaya ¢ikan uzlastirici adalet (conciliatory justice) teorisinin
sundugu ¢oziimlerin, ¢ekismeli yargi siireglerinin sonuglarina kiyasla daha etkili
oldugu goriilmektedir. Ozellikle taraflar arasinda devam eden bir iliski icinde
dava konusu uyusmazlik, iliskinin yalnizca kiigiik bir bolimiinii teskil ediyorsa,
bu uyusmazlik taraflar arasindaki iligkinin kalict bir sekilde sona ermesi olarak
degerlendirilmek yerine, siirekliligi olan iliskinin gecici bir kesintisi olarak ele
alinir ve iligkinin korunmasi amaglanir. Bu yaklagima dayanan medeni usul hukuku
prosediirii ise, dogal olarak daha erisilebilir, hizli, esnek ve ekonomik bir yapiya
kavusur.?®

Uzlastiric adalet teorisine en ¢ok ihtiya¢ duyulan alanlardan biri de aile hukukudur;
ancak alternatif uyusmazlik ¢6ziim yontemlerinin aile hukukunda daha etkin hale
getirilmesi gerekirken, son donemde Tiirkiye’deki uygulamalarin iglevselligini
yitirmeye basladigi gdzlemlenmistir.”” Cappelletti ise, Bati medeniyetinin, 6zellikle
yargilama hukukunda uzlastirici adalet teorisi ve adalete erisim hareketi baglaminda,
Asya geleneklerinden 6grenebilecegi birgok sey oldugunu kabul edecek bir
miitevazilik gostermesi gerektigini hakli olarak vurgulamaktadir.*

26 Cappelletti, “Access-to-Justice Movement,” 282-83.
27 Cappelletti, “Access-to-Justice Movement,” 287.
28 Cappelletti, “Access-to-Justice Movement,” 289.

29 Ozbek, Alternatif Uyusmazlik Coziimii, 1024. Batih ilkelerde 1982 yilindan bu yana uygulanan aile
arabuluculugu, uzlastirici adalet teorisinin yerlesik ve etkin bir 6rnegi olarak kabul edilmektedir.
Cappelletti, “Access-to-Justice Movement,” 294.

30 Cappelletti, “Access-to-Justice Movement,” 287.
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2. Tiirk Hukuk Tarihinde Aile Uyusmazhklarinda Basvurulan Alternatif
Uyusmazhk Coziim Yontemleri

Son iki yiiz y1ldir Bati medeniyetinde yiikseltilen “haklar i¢in savagma ideali”
(Kampfum's Recht), hukukun baz1 alanlarinda etkili olabilecek “uzlastirici adaletin”
(conciliatory justice) islevselliginin goz ardi edilmesine yol agmistir.’! Bu egilimin
etkisiyle, tilkemizde aile arabuluculugu alaninda yapilan yasal diizenlemeler zamanla
etkinligini yitirmis; hukuk gelenegimizde eskiden beri var olan “uzlastirmaya dayali
bir hukuk sistemi” anlayis1 yerine, “miicadeleye dayali bir yargilama sistemi”
anlayisi ortaya ¢ikmis ve bu durum, adaletin etkinligine ve toplumsal barisa zarar
vermistir.?? Diger taraftan, Misliimanlarin azinlikta oldugu gelismis tilkelerde dahi
Islam hukukunda yer alan alternatif uyusmazlik ¢éziim yontemlerinden yararlanildig
goriilmiis ve laik bir devlet yapisinin, bu gibi dini pratiklerden faydalanilmasina
engel teskil etmemesi gerektigi beyan edilmistir.*

Bu nedenle, alternatif uyusmazlik ¢6ziim yollarinin Tirk hukuk tarihinde
nasil diizenlendiginin ve uygulandiginin incelenmesi, hukuk gelenegimizde var
olan uzlagma bilincinin yeniden canlanmasi igin katki saglayabilecek bir imkan
sunmaktadir.** Bu ¢alismada incelenen alternatif uyusmazlik ¢6ziim yollarindaki
siniflandirilmasinda Kheel’in tasnifi temel alinmis;* yargisal arabuluculuk,
arabuluculuk-tahkim ve arabuluculuk baglaminda, Tiirk hukuk tarihinde aile
uyusmazliklarinin ¢éziimiinde uygulanmis olan mahkeme baglantili alternatif
uyusmazlik yontemleri incelenmistir.

2.1. Yargisal Arabuluculuk Yoluyla Aile Birliginin Korunmasina iliskin
Diizenlemeler

Geleneksel arabuluculugun bir tiirii olan yargisal arabuluculukta, alternatif
uyusmazlik ¢oziimiinde gorev alan kisi, resmi olarak gérevlendirilmis bir hakimdir.3
Yargisal arabuluculugun giiniimiizdeki 6nemli 6rneklerinden biri, Alman Medeni
Usul Kanunu’nun 278. paragrafinda diizenlenen hiikiimdiir.*” Bu diizenlemeye

31 Cappelletti, “Access-to-Justice Movement,” 287.
32 Ozbek, Alternatif Uyusmazitk Coziimii, 1024.

33 Ahmet Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabuluculuguna Muhtemel Katkilar1,” Darulfunun Hahiyat 30, no. 2 (2019): 315.

34 Sakir Berki, “Bosanma ve Ayrilik,” Ankara Universitesi Hukuk Fakiiltesi Dergisi 32, no. 1
(1975): 147.

35 Theodore Woodrow Kheel, The Keys to Conflict Resolution: Proven Methods of Settling Disputes
Voluntarily (New York: Four Walls Eight Windows, 1999), 8, 10, 11.

36 Kheel, Conflict Resolution, 11.
37 Ozbek, Alternatif Uyusmazlik Coziimii, 707.
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gore hakim, yargilamanin her agamasinda uyusmazlik konusunun tamami veya bir
kismi1 hakkinda taraflarin dostane bir ¢6ziime ulasmasini saglamak amaciyla ¢aba
gostermelidir.*® Bu asamada taraflarin sulhe tesvik edilmesi, yargisal arabulucu
olarak gorev yapan sulh hakimi tarafindan gergeklestirilir.*’

2.1.1. Mecelle-i Ahkam-1 Adliyye’de Yargisal Arabulucluk

Tiirk hukuk tarihinde yargisal arabuluculuga dair ilk yasal diizenleme, Mecelle-i
Ahkam-1 Adliyye’nin* 1826. maddesinde yer almistir. Bu maddeye gore, taraflarin
sulh yoluyla uyusmazlig1 sona erdirmelerinin miimkiin oldugu davalarda hakim,
taraflar1 bir veya iki kez sulhe tesvik etmelidir.*' Hanefi mezhebi eserlerine gore,
hakimin bu yiikiimliiliigii Hz. Omer’in, ‘Taraflar: sulhe tesvik edin, zira davalarin
mahkeme karariyla kesin hiikme baglanmasi onlar arasmnda nefret meydana getirir’*
soziine dayanmaktadir.* S6z konusu hiikiim, Hanefi mezhebindeki yerlesik bir
fetvanmin kanun maddesine déniistiiriilmiis sekli olarak kabul edilir. Nitekim Islam
hukuku uygulamasinin 6nemli kaynaklardan biri olan Fetdva’l-Hindiyye isimli fetva
eserinde daha ayrintili diizenlemeler mevcuttur.** Zehiretii’I-Fetdva’dan yapilan
alimtiya gore, uyusmazlik taraflariin yakin akrabalar olmasi durumunda hakim,
taraflar iki veya ii¢ kez sulhe tesvik (redd ild sulh) etmelidir; taraflar sulhe tesvik

38 Dostane ¢6ziime ulasilmasi i¢in davaya bakan mahkeme; bizzat uzlasma durugmasi yapabilir,
derdest davada yetkili olmayan baska bir hdkimin uzlasma durusmasi yapmak {izere
gorevlendirilmesine karar verebilir veya mahkeme dis1 bir alternatif uyusmazlik ¢6ziim yolunu
onererek davayi erteleyebilir. “Zivilprozessordnung,” dejure, https://dejure.org/gesetze/ZPO/
Gesamt/278 (§ 278, § 278a, ZPO)

39 Ozbek, Alternatif Uyusmazlk Coziimii, 707, 709.

40 “Mecelle-i Ahkam-1 Adliyyeden Kitab-1 Sadis Asar: Kaza Hakkinda,” i¢. Diistir 1. Tertip C.4,
115-24.

41 MAA m. 1826: “Akraba beyninde vuku bulan veyahut tarafeynin sulhe ragbetleri memul olan
muhasamelerde hakim bir veya iki defa tarafeyne musalehayi tavsiye ve ihtar eder.

42 Eba Bekr Ahmed Beyhaki, es-Siinenii’l-kiibra, thk. of Muhammed Abdulkadir Ata (Beyrut:
Daru’1-Kiitiibi’l-Ilmiyye, 2003), 6:109 (No: 11360). Halife’nin baska bir emri ise sdyledir:
Taraflarin davasini geri ¢evirin ki sulhe yonelsinler. Zira sulh, dostlugun devami ve diismanligin
sona ermesi i¢in daha elverislidir. Beyhaki, Siinen, 6:109 (No: 11361).

43  Ebt Bekir Muhammed Cessas, Serhu Muhtasari t-Tahdvi (Beyrut: Daru’l-Besa’iri’l-Islamiyye,
2010), 8:65.

44 Ingiliz hakimiyetine girene kadar, islam hukukunun Hindistan’da uygulanmasi bakimindan en
onemli kaynak olan bu eser, Ingiliz mahkmelerince de muteber kabul edilmistir. Ahmet Ozel,
“el-Alemgiriyye,” Tiirkiye Diyanet Vakfi Islim Ansiklopedisi 2 (stanbul: TDV Yayimnlari, 1989),
366.
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edilmek istemese dahi hakim bu yiikiimliiligiinii yerine getirmelidir.*® Benzer bir
fetva Osmanli mahkemelerinde sik¢a bagvurulan Vakiati 'I-Miiftin isimli eserde de
bulunmaktadir.*

Mecelle’nin usul hukukuna iliskin diizenlemeleri, nizamiye mahkemelerinde genel
kanun hiikiimleri olarak uygulanmak tizere ytiriirlige girmis, ser‘iyye mahkemelerinde
ise asil kanun hiikiimleri olarak uygulanmistir.*” Mecelle’nin yaymlanmasina iligkin
irade-i seniyyede bu husus agik¢a belirtilmis olup,*® Usil-i Muhakemat-1 Ser’iyye
Kararnamesi’'nde (UMSK) de benzer bir diizenleme yer almigtir.*’

Eslerden birinin evlilik birliginden dogan yiikiimliliiglinli yerine getirmemesi
durumunda, diger esin talebi lizerine evlilik birliginin korunmasi amaciyla hakimin
miidahale etmesi, yargisal arabuluculugun bir tiirii olarak kabul edilir.** Bu durumda
hakimin gorevi, yiikiimliiliiglinii yerine getirmeyen esi uyararak taraflari uzlastirmaya
calismaktir.’' S6z konusu uyart, evliligin devamini saglamaya yonelik koruyucu bir
tedbir niteligindedir. Nitekim anlayisl ve itibarli bir hakim tarafindan yapilan bu tiir
uyarilarin esler tizerinde 6nemli bir etkisinin olacagi ve aile birligini gii¢lendirebilecegi
aciktir. Bu uyarilar yoluyla gerceklestirilen arabuluculuk (tavassut), bazen kat1 yasal
tedbirlerden daha etkili olup, eslerin ilgisizligi nedeniyle yikilma noktasina gelen bir
aileyi kurtarma olasiligini artirabilir.

Mecelle’nin bahsi gecen hiikmiiniin yiiriirliikte oldugu dénemde, hakimlerin,
eslerin evlilik birliginden dogan yiikiimliilikklerini yerine getirmelerine yonelik

45 Heyet, el-Fetdva’l-Hindiyye, ed. Nizamiiddin Burhani (Bulak: Daru’l-Fikr, 1892), 4:284;
Muhammed Alauddin ibn Abidinzade, Kurretii Uyfini’l-ahyar li-tekmileti Reddi’l-muhtar
(Beyrut: Daru’l-Fikr, 1995), 8:408.

46 Kadri Efendi, Vakiatii’I-Miiftin (Bulak: Matbaatii’l-Miriyye, 1882), 219.

47 Mehmet Gayretli, “Tanzimat Sonrasindan Cumhuriyet’e Kadar Olan Dénemde Kanunlastirma
Calismalar1,” Doktora Tezi, (Istanbul: Istanbul Universitesi, 2008), 178.

48 Mecelle-i ma’rizanin iktiza-i alisi icra buyuruldugundan ol-vechile tab’ ve temsili ile birer
niishasimin bil-ciimle mehakim-i ser’iyye ve nizdmiyeye itasi ve nesr i ilani (...)” “Mecelle-i
Ahkam-1 Adliye, Sadaretin Arz1 ve Irade-i Seniyye,” haz. Ahmed Akgiindiiz, Karsilastirmali
Mecelle-i Ahkam-1 Adliye (Istanbul: OSAV, 2013), 53.

49 “Fi’l-hakika muhakemat-1 ser’iyyede halen takbik edilen usiil-i muhakeme, Mecelle-i Ahkam-1
Adliye’ye ve ahkam-1 esasiyemize ve mehakimde mii’esses ba’zi te’amiillere ve son zamanlarda
intisar eden miiteferrik ve mesa’il-i mu’ayyeneye miitedair ba’zi kavanin ve nizamata miistenid
olmak i’tibariyle (...)” “1917 Tarihli Us@il-i Muhakeme-i Ser‘iyye Kararndmesi, Esbab-1 Micibe
Layihas1,” haz. Ahmed Akgiindiiz, ic. Islam ve Osmanli Hukuku Kiilliyati, Kamu Hukuku
(istanbul: OSAV, 2011), 905.

50 Ayan, Eviilik Birliginin Korunmasi, 208; Ozbek, Alternatif Uyusmazlik Céziimii, 1032.

51 Ayan, Eviilik Birliginin Korunmasi, 193, 197, 202.

52 Gonensay, Aile Hukuku, 137-38; Ayan, Eviilik Birliginin Korunmasi, 204.
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kararlar alarak evlilik birliginin korunmasina katki saglamak suretiyle yargisal
arabuluculuk yaptiklarina dair bir¢ok érnek mevcuttur.

i. Kocanin yiikiimliiliigiinii yerine getirmedigi durumda hikimin miidahalesi

Islam hukukunda evlilik birligi kurarak koca statiisiinii kazanan bir erkegin,
belirli yiikiimliilikleri bulunmaktadir.®* Calisma kapsaminda incelenen ilk Kkarar,
1918 tarihli olup, kocanin s6z konusu yiikiimliiklerinden birini yerine getirmemesi
sebebiyle kadinin avukati tarafindan acilan bir bosanma davasina iliskindir. S6z
konusu kararda, hakim bosama karar1 vermemis, kocay1 yiikiimliiliiklerini yerine
getirmesi konusunda uyararak evlilik birliginin korunmasini saglamigtir. Hukuki
acidan zengin olan bu davada tartisilan hususlar; aile konutuna donmeyen evli
kadinin nafaka alacaginin diismesi, kadinin pesin mehir alacagi 6denmedikce
kocasinin evine donmeme hakki,>* farkli bir yerde yasadigi siire zarfinda nafaka
alacaginin varligi, kocanin nafaka borcunun kapsami ve nafakanin eksik olarak
6denmesinin siddetli gegimsizlige sebep olup olmadigi konularidir.

S6z konusu davada, davaci Emine Hanim’1n avukati (viikeld-i dedviden) Mehmet
Cemaleddin Bey, miivekkilinin kocas1 Nevsehirli Mustafa Remzi ile iki bin kurus
pesin mehir ve iki bin bir kurus vadeli mehir karsiliginda evlendigini belirtmistir.
Ancak, davali kocanin nafaka yiikiimliliglinii yerine getirmemesi sebebiyle
taraflarin her giin siddetli ge¢imsizlik yasadigini ifade edip, HAK 130. maddeye
dayanarak bosanma talebinde bulunmustur. Ayrica, dava giiniinden hiikiim tarihine
kadar tahakkuk edecek nafaka alacagi ile dava masraflarinin tahsilini talep ettiklerini
beyan etmistir.

Davali koca Mustafa Remzi, cevabinda pesin mehri borcunu yerine getirmedigini
ikrar etmis, ancak davacinin aile konutundan bagka bir yerde ikamet etmesi sebebiyle
yikiimliiklerine aykir1 davrandigini (niisiiz) ve bu sebeple nafaka alacaginin
diistiigiini ileri siirmiistiir. Ayrica, davaciyla evlendikleri sirada polis memuru
olarak calistiginin ve maasinin zaten bilindigini, kendisinden asir1 miktarda nafaka

53 Kocanin yiikiimliiliikleri, ayn1 zamanda karisinin haklarini teskil etmekte olup ii¢ tanedir: Mehir,
nafaka ve iyi ge¢im (hiisn-i muaseret). Ayrintili bilgi igin bkz. Abdiilhamid Mahmud Tahmaz,
El-Fikhii’l-Hanefiyye Fi Sevbihi’l-Cedid (Dimesk: Daru’l-Kalem, 2014), 2:121-131; Mustafa
Avcey, Tiirk Hukuk Tarihi (Ankara: Adalet Yayinevi, 2024), 424-434.

54 Davali kocanin cevabinda yer alan ve kocasinin evine gelmeyen kadinin nésize sayilacagi ve
nafaka alacagina hak kazanamayacag: savunmasi islam hukukuna uygundur. Ancak, davaci
kadinin avukatinin verdigi cevapta yer alan ve pesin mehri 6denmeyen bir kadinin, pesin mehrini
alana kadar koca evine gelmeme hakki bulundugu i¢in nasize sayilamayacagi bu sebeple nafaka
alacagina hak kazanacagi cevabi da Islam hukukuna uygundur. Ayrintih bilgi icin bkz. Molla
Hiisrev, Diirerii’l-hiikkdam fi serhi Gureri’l-ahkdm (Daru Thyai’l-Kiitiibi’l-Arabiyye), 1:413-414.
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0demesi beklenemeyecegini ifade etmistir. Maasini dorde bolerek esine haftalik
nafaka 6demesi yaptigini, ancak karisinin bu miktar1 bir giinde tiikettigini de ileri
stirmiistiir. Son olarak, nafaka alacaginin siddetli gecimsizlik sebebiyle boganma
davasina gerekge teskil etmeyecegini belirterek HAK 130. maddeye gore hakem
tayinini kabul etmemistir.

Bu beyanlar tizerine mahkeme, esleri yakindan tantyan emekli 6gretmen Mehmed
Efendi’yi ve askeriyeden Bekir Cavus’u tanik olarak dinlemistir. Taniklar, davali
Mustafa Remzi’nin aylik 700 kurus maas aldigini ve davact Emine Hanim’a nafaka
olarak aylik 300 kurus verebilecek durumda oldugunu belirtmislerdir. Mahkeme, 9
Kasim 1918 tarihli kararinda pesin mehrin 6denmesine, davali koca iizerine aylik
300 kurus nafaka takdir edilmesine ve eslerin ayr yasadiklari siire boyunca aylik
300 kurusa denk gelen gegmis nafaka borcunun 6denmesine hitkmetmistir.>

ii. Kadinin yiikiimliiliigiinii yerine getirmedigi halde hakimin miidahalesi

Islam aile hukukunda kocanm evlilik birliginden dogan yiikiimliiliikkleri oldugu
gibi kadmnin da belirli yiikiimliiliikleri bulunmaktadir.*® Calisma kapsaminda arsiv
kayitlarinda bulunan ikinci 6rnek, 1922 tarihli olup, aile konutuna gelmeyen davali
kadinin, aile konutuna gelmesi ve evlilik birliginden dogan yiikiimliiliiklerini yerine
getirmesi i¢in hakim tarafindan yapilan uyariya iligkindir. Hukuki agidan 6nemli bir
ornek teskil eden bu davada tartigilan temel mesele, kadinin pesin mehir alacagindan
feragat edip etmedigi konusudur.”’

Davaci koca Mehmed Kemal Efendi’nin avukati (viikeld-i dedviden) Mahmud
Ekrem Bey, pesin mehir borcunun ibra edildigini ileri stirerek davali Meksiyab
Hanim’n aile konutuna (mesken-i ser’i) donmesini talep etmistir. Buna karsilik,
davali kadinin avukati (viikeld-i dedviden) Salih Zeki Efendi, ibray1 inkar etmistir.
Bunun iizerine, kocanin avukati mehir borcunun inkar edilmesine dayali (an inkdrin)

55 ISAM Kiitiiphanesi Arsivi, Istanbul Uskiidar Sicilleri, Sicil No. 792, Gémlek No. 37-39, Karar
No: 43. Benzer 6rnekler icin bkz. ISAM Kiitiiphanesi Arsivi, istanbul Uskiidar Sicilleri, Sicil
No. 792, Gomlek No. 7, Karar No. 10; Gémlek No. 27, Karar No. 34.

56 Kadmnin evlilik birliginden dogan haklari ii¢ adet oldugu gibi ytikiimliiliikleri de ii¢ tanedir:
Kocasinin evinde ikamet etmek, hukuka uygun emirlerinde kocasina itaat etmek ve kocasinin
yoklugunda onurunu ve malvarligini korumaktir. Ayrintilt bilgi i¢in bkz. Tahmaz, Fikhii’l-
Hanefiyye, 133-38; Avc, Tiirk Hukuk Tarihi, 419-422.

57 Kadinm, pesin mehir alacagi 6denmedikge aile konutuna gelmeme hakki bulunmaktadir. Ancak,
kadin pesin mehir alacagindan feraget etmesi durumunda, aile konutuna gelmek ytikimliligi
dogar. Kemaliiddin Muhammed Ibn Hiimam, Fethu I-kadir, (Beyrut: Mustafa el-Babi, 1970),
3:370.
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bir sulh teklifi’® sunmustur. Sulh sézlesmesine gore, davaci koca sulh bedeli olarak
on bin kurus 6deyecek ve davali Meksiyab Hanim aile konutuna donecektir. Ancak,
sulh s6zlesmesi davali kadinin aile konutuna dénmesi sartina bagl oldugundan, davali
kadin aile konutuna dénmedigi takdirde sulh s6zlesmesi gegerisiz hale geleceek ve
sulh bedeli davaciya iade edilecektir. Sulh bedelinin iadesini teminat altina almak
amaciyla, aile konutunda bulunan ev esyalar1 davaci kocanin elinde rehin olarak
kalacak ve davaci, diledigi takdirde bu esyalari satarak alacagini tahsil etmeye
yetkili olacaktir. Davali kadinin avukati tarafindan kabul edilen bu sulh s6zlesmesi
sonucunda, mahkeme davali kadinin uyarilmasina (tenbih) ve aile konutuna dénmesine
karar vermistir.>

2.1.2. 1924 Tarihli Hukiik-1 Aile Kaniinu LAyihasi’'nda Yargisal Arabuluculuk

Kurtulus Savasi’nin sona ermesinin hemen ardindan, Osmanli Devleti doneminde
ylrtrliige giren kanunlarda degisiklik yapilmasi geregi ortaya ¢ikmis ve 1923
yil1 baglarinda alt1 adet adalet (ta 'dil-i kavanin) komisyonu kurulmustur. Bu
komisyonlardan biri de Mecelle Ahval-i Sahsiyye Komisyonu olmustur. 1923 yilinda
Komisyon tarafindan hazirlanan bir tasari® Meclis’e sunulmus; ancak Adliye Nezareti
tarafindan geri ¢ekilmistir. Cumhuriyet’in ilani, Hilafetin kaldirilmasi ve Ser’iyye
mahkemelerinin kapatilmasi siirecinin ardindan, 19 Mayis 1924 tarihinde yeniden
Ahkam-1 Sahsiyye Komisyonlari olusturulmustur.®' ilgili komisyonun hazirladig
bir tasar1,%? 1 Aralik 1924 tarihinde Meclis’e sunulmus; ancak kabul edilmemistir.®*

Tasar1, bogsanma davalar i¢in 6zel bir usul dngérmektedir. Tasarinin 114.
maddesine gore hakim, bosanma talebiyle mahkemeye basvuran tarafa nasihatte

58 Islam hukukunda sulh s6zlesmesi, davalin hak iddiasin kabul etme durumuna gére iice
ayrilmaktadir. Birincisi, ‘ikrar izere (an ikrarin) sulh’ olup, iddiay1 kabul eden kisi tarafindan
yapihr. Ikincisi, ‘inkér {izere (an inkarin) sulh’ olup, iddiay1 reddeden kisi tarafindan yapilir.
Uglinciisii ise, *siikit iizere (an siikiitin) sulh’ olup, iddiaya kars1 kabul veya ret cevabi vermemis
olan kisi tarafindan yapilir. Fahrettin Atar, “Sulh,” Tiirkiye Diyanet Vakfi Islam Ansiklopedisi 37
(istanbul: TDV Yaynlari, 2009), 485. S6z konusu davada koca tarafindan yapilan sulh teklifi,
mehir alacaginin inkar1 iizerine yapildig1 i¢in an inkarin sulh olarak isimlendirilmistir.

59 ISAM Kiitiiphanesi Arsivi, Istanbul Uskiidar Sicilleri, Sicil No. 798, Gémlek No. 100, Karar
No. 628. Benzer bir &rnek icin bkz. ISAM Kiitiiphanesi Arsivi, Istanbul Uskiidar Sicilleri, Sicil
No. 797, Gomlek No. 83, Karar No. 571.

60 Bu tasarinin maddeleri, gogunlukla HAK ile aynidir. Bkz. “1339 Hukuk-i Aile Kanunu Layihasi” akt.
Sabri Sakir Ansay, Eski Aile Hukukumuza Bir Nazar (Ankara, Istiklal Matbaacilik, 1952), 59-102.

61 Halil Cin, Islam ve Osmanli Hukukunda Evienme (Ankara: Ankara Universitesi Basimevi, 1974),
306-8.

62 Ahkam-1 Sahsiyye Komisyonu, “Hukik-1 Aile Kanunu Layihasi,” Ceride-i Adliyye 2, no. 28
(1924): 1117-23.

63 Gayretli, Kanunlastirma Calismalari, 240.
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bulunur. Bu taraf, hakimin nasihatini dikkate almaz ve bosanma talebinde 1srar
ederse, hakim durugma tarihi belirler ve her iki tarafi mahkemeye cagirir. Belirlenen
durusma tarihinde, hakim 118. madde hiikmii uyarinca, taraflar1 dinler ve onlar
sulhe tesvik eder.®

2.1.3.1086 Sayih Hukuk Usulii Muhakemeleri Kanunu’nda Yargisal Arabuluculuk

1086 sayillt HUMK un® 1927 yilinda yiiriirliige girmesinden itibaren 37 y1l boyunca
yiiriirliikte kalan ve uygulanan “Bosanma Islerinde Sulh Tesebbiisii, Evlilik Birligini
Himaye Tedbirleri” baglikli 494-499. maddeleri, bosanma davalarinda eslerin sulh
tesebbiistine bagvurmalarini zorunlu kilmaktaydi.% Ayrica, kanunun 500. maddesi
sulh mahkemesi hakimine evlilik birligini koruma tedbirleri alma yetkisi tanimust1.®’

64 “Tefrik Da’valarma Mahsiis Ahkdam-1 Usiliye

Madde 114- Hdkim, esbdb-1 tefrikten birine miisteniden (tefrik) talebinde bulunan miiddeiye
talebini sifahen izah ettirir ve kendisine isbu talebinin netdyicini anlatarak nasdyih-i miindasibede
bulunur. Miiddei, bu nasdyihi 1sgd etmeyerek (tefrik) karart istihsalinde israr ederse hakim,
tayin ettigi giinde tarafeynin isbdt-1 viicid eylemeleri llizumunu arzuhalin altina isaret eder.

Madde 118- Hakim, mu’ayyen olan giinde tarafeyni istima’ eder ve telife ¢calisir.”
65 “Hukuk Usulii Muhakemeleri Kanunu,” i¢. Diistir 3. Tertip C.8, 760.

66 “Madde 494- Bosanma veya ayrilma davasini ikame i¢in evvel emirde hasmi sulh hakimi
huzuruna davet lazimdir. Davet ettirmedikge dava mesmu ‘ olmaz.

Madde 495- Davetname tayin olunan giinden ldakal bes giin evvel teblig olunmak lazimdr.
Eger kari veya koca ecnebi memleketinde ikamet etmekte ise bu miiddet hakim tarafindan tayin
olunur. Miistacel mevadda hakim bu miiddeti tenkis edebilir.

Madde 496- Iki taraftan biri ecnebi memleketinde mukim veya diger tarafin ikametgahi mechul
veyahut sulh tesebbiistiniin her halde faydasiz kalacagi meczum ise sulh hdkimi miiddeiyi sulh
tesebbiisiinden istisna edebilir.

Madde 497- Kari veya koca davete icabet etmezse sulh tesebbiisii akim kalmis addolunur:

Sulh tegebbiisti sulh hdkiminin odasinda kari ve koca yalniz olarak hafiyyen icra olunur. Sulh
hakimi kari ve kocayr aralarinda ihtildf olan mesele hakkinda sifahen isticvap edildikten sonra
sulh etmeye calisir. Sulh tesebbiisii esnasinda gegen sozler zabitnameye yazilmayacagr gibi
bilahare dahi dermeyan olunamaz.

Madde 498- Sulh tesebbiisii akim kalirsa bosanma davast, tesebbiisiin vukuu tarihin den itibaren
ti¢ ay zarfinda ikame olunmak lazim gelir. Bu miiddetin mururundan sonra sulh tesebbiisii merfu
addolunur.

Madde 499-Sulh tesebbiisii igin davetin ilanen icrast icap ettigi takdirde davet ilant bosanma
veya ayrilik davasi i¢in yapilacak tebligat ile yapilabilir.”

67 “Madde 500- Evlilik birliginin siyaneti i¢in kanun-1 medenide mevzu bahis olan tedbirler, iki
taraftan birinin talebi iizerine digeri celp edildikten sonra sulh hakimi tarafindan ittihaz olunur.”
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Sulh mahkemesi hakiminin sulh tesebbiisiinde bulunmamasi, bosanma davasinin
acilmasina engel teskil ediyordu.®® Bu sulh tesebbiisii, arabuluculuk ilkelerine
uygun olarak yalnizca taraflar ve hakim arasinda gizlice gerceklestiriliyor, bu
siirecte gecen konusmalar tutanaga kaydedilmiyor ve daha sonra davada delil
olarak kullanilamiyordu (HUMK m. 497/2). Ozbek’in hakl1 olarak savundugu
tizere, boganmak iizere olan esler arasinda arabuluculuk yapmasi i¢in sulh hakimine
yetki verilmesi, alternatif bir uyusmazlik ¢6ziim yontemidir.*

Bununla birlikte, kanunun ilgili maddeleri uzun siire yiirtirliikte kaldiktan sonra
ilgili hiikiimlere baz1 elestiriler yoneltilmistir. Bu hiikiimlere gore yapilan sulh
tesebbiislerinin sonugsuz kalmasi sebebiyle sulh tesebbiisiiniin gereksiz bir kanun
yolu oldugu, sulh tesebbiisiiniin asliye hakimleri tarafindan da yapilabilecegi ve
sulh tesebbiisii yolunun bosanma davasinin agilmasini ertelemesi sebebiyle adalete
erisimi geciktirdigi ve bu nedenle fayda yerine kiilfet getirdigi ifade edilmistir.”

Diger taraftan, kanunun ilgili hitkiimlerine yonelik bu elestirilerin, yerinde olmadig1
anlagilmaktadir. Zira dénemin sulh hakimlerinden olup, s6z konusu hiikiimleri
bizzat uygulayan Akil Onder’in tespitine gore, 1939 yilinda yapilan 10.510, 1940
yilinda yapilan 10.445 ve 1941 yilinda yapilan 10.080 sulh tesebbiisiiniin %67,5°1
basariyla sonuglanmis ve basgvuruda bulunan eslerin evlilik birligi korunmustur.
Ayrica, gerekli 6zen gosterildigi takdirde sulh tesebbiislerinin %90 oraninda basariya
ulasabilecegi tespit edilmistir. Tesebbiislerin genellikle basarisiz olmasinin temel
nedeni, eslere yalnizca barisip barismayacaklarinin sorulmasiyla yetinilmesidir.
Bu tiir bir soruya verilecek cevabin, genellikle ‘hayir’ olacag: agiktir.”!

Onder’e gore, taraflarin asliye mahkemesindeki bosanma davasi sirasinda
barigmasi neredeyse imkansizdir. Zira bosanma davasinin agilmasi, evlilik birliginin
dagilmasindaki son asamadir. Bu asamada, karsilikli olarak sunulan ilk dilekgeler
taraflarin 6fkesini yansittig1 i¢in uyusmazlig1 daha da artirir ve eslerin evlilik birligini

68 “Bosanma davasi agmak isteyen tarafin hasmini sulh hakimi huzuruna davet ettirip bu davetin
faideli olmadigina veya akim kaldigina dair hakimlik karar1 davadan evvel istihsal edilmis
olmadik¢a bogsanma davasinin memu olamayacagina, 21.3.1960 tarihinde tigte ikiyi gecen
ekseriyetle karar verildi.” Yar. IBK, E.1958/12, K.1960/5, 21.3.1960, (Kazancr).

69 Ozbek, Alternatif Uyusmaziik Coziimii, 1019.

70 “Izmir Milletvekili Mustafa Uyar’m Kanun Teklifi,” TBMM, Dénem: 1, Cilt: 18, Toplant: 2,
Sira: 146, erisim tarihi Agustos 31, 2024, https://wwwS5.tbmm.gov.tr/tutanaklar/ TUTANAK/
MM_ /d01/c018/mm__01018103.pdf.

71 Akil Onder, “Sulh Tesebbiisii ve Ihtar Davalarint Mevzuatimizdan Cikarmak Suretiyle Hukuk
Usulii Muhakemeleri Kanunu ile Medeni Kanun’da Tadilat icrasma Ihtiya¢ Var Midir?,” Adliye
Ceridesi 8 (1942): 1036-1037.
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korumast miimkiin olmaz.” Sulh tesebbiisiiniin bosama davalarinin uzamasina
neden oldugu iddiasi ise gercegi yansitmamaktadir. Sulh tesebbiisii, lic nedenle
davalarin uzamasina yol agmaz:”

1. HUMK 496. maddesine gore, her bosanma davasindan 6nce mutlaka sulh
tesebbiisiinde bulunmak gerekmez. Ozellikle sulh tesebbiisiiniin basarisiz olacagi
kesin ise, asliye hakimi taraflar1 bu tesebbiisten muaf tutabilir. Sulh tesebbiisten
muaf tutulmak isteyen taraflar, tesebbiisiin basarisiz olacagina dair makul gerekge
sunduklarinda, hakim bu talepleri kabul edebilir. Dolayisiyla, bosanma davasi agmak
isteyen herkesin bu yola bagvurmasi zorunlu olmadigindan, taleplerini yarim saat
gibi kisa bir siire i¢ginde bosanma hakimine ileten taraflar sulh tesebbiisiinden muaf
tutulabilir. Bu gibi durumlarda, yargilama siirecinin uzamasi s6z konusu olmaz.

2. Sulh tesebbiistinde bulunulmadan boganma davasi agildiginda, davali tarafindan
itiraz edilse dahi sulh tesebbiisii i¢in dngoriilen siire en fazla on giindiir. Davaci,
bu on giin i¢inde sulh tegebbiisiiniin sonug¢suz kaldigina dair bir ilam sunarak, on
giinliik kisa bir gecikmeyle davaya devam edebilir. Bu tiirden kisa bir gecikme,
sulhiin getirdigi faydalara kiyaslandiginda olduk¢a dnemsizdir.

3. Bosanma davalarinda sulh tesebbiisiinde bulunulmadigi itirazi, bogsanma
davasinin esasina girilmeden once ileri sliriilmelidir. Zaten hemen bosanmak
isteyen ve bosanmaya kesin olarak kararli olan ciftler, evlilik birliginden bir an
once kurtulmak istedikleri i¢in genellikle bu itirazda bulunmazlar. Bu durumda
taraflarin ileri siirmedigi iddiay1 hakim resen incelemez; dolayisiyla bosanma
davasmin devamina ve sonuglanmasina engel teskil etmez.”

Tiim bu gerekcelere ragmen, ilgili kanun maddelerinin aleyhinde gergegi
yansitmayan birtakim elestiriler sonucunda, 338 sayili kanun kabul edilerek
s6z konusu maddeler yiiriirlitkkten kaldirilmigtir.”> Bu maddelerin ilgasi, sonraki
donemlerde ciddi elestirilere yol agmig ve sulh tesebbiisti kurumunun yeniden hayata
gecirilmesi teklif edilmistir. Sakir Berki’ye gore, ‘sulh tesebbiisii’ ad1 verilen bu
kurumun kaldirilmasi isabetsiz bir karardir. Evlendikten kisa bir siire sonra ¢esitli
sebeplerle bosanmak {izere mahkemeye basvuran kisilerin, sulh tesebbiisii yoluyla
dinlenmesi zorunlu olmalidir. Zira bosanmak isteyen ¢iftlere, aile hayatinin 6nemini
bilen ve ikna kabiliyeti yiiksek olan bir hakim tarafindan yapilan sulh tesebbiisii
etkili sonuglar dogurabilir. Bu yolla ¢ok az sayida ¢ift bile bosanmaktan vazgecse,

72 Onder, “Sulh tesebbiisii,” 1037-1038.
73 Onder, “Sulh tesebbiisii,” 1039.

74 Onder, “Sulh tesebbiisii,” 1039-1041.
75 RG, 03.10.1963, S. 11521.
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bu hem kendileri i¢in hem de toplum i¢in bir kazang olarak degerlendirilmelidir.
Hukuki kurumlarin faydasi az diye ytiriirliikten kaldirilmas: dogru degildir, bu
kurum binde bir bile fayda saglasa ilga edilmemelidir.”® Yazarin en 6nemli tespiti,
faydasi az bile olsa bu hiikiimlerin uygulanmasinin gerekliligini vurgulamasidir.

2.1.4. 4271 Sayih Tiirk Medeni Kanunu’nda Yargisal Arabuluculuk

TMK’nm’” 195. maddesi, evlilik birliginden dogan yiikiimliiliklerin yerine
getirilmemesi veya evlilik birligine iligkin 6nemli bir konuda uyusmazIlik yasanmasi
halinde, eslerin yargisal arabuluculuga bagvurma hakkini diizenlemektedir.”
Eslerden biri veya her ikisinin yapacagi bagvuru iizerine, hakim “uyari” veya
“uzlastirma” gibi genel tedbirler alabilir. Ancak, esler arasinda siiregelen gecimsizlik
siddetli hale gelmis, iletisim tamamen kopmus ve taraflar bir araya gelmekten
kaginir duruma gelmisse, taraflarin goniillii olarak arabulucu destegi talep etmesini
beklemek gergekei degildir. Catisma diizeyinin yiiksek oldugu bu tiir durumlarda,
Anayasa’nin 41. maddesinde yer alan “ailenin korunmasi” ve “cocugun iistiin
yarar1” ilkeleri geregince ve eslerin saglikli bir degerlendirme yapma imkaninin
bulunmamasi nedeniyle, hakimin resen arabulucuya yonlendirme yetkisine sahip
olmasi gerekmektedir.”

Ozbek’in bu degerlendirmeleri, hukuk tarihimizdeki arabuluculuk-hakemlik
ogretisi ve uygulamas ile uyum icindedir. ilerleyen basliklarda detaylandirilacagi
tizere, hem Hukik-1 Aile KararnAmesi’nde hem de 1924 tarihli kanun tasarisinda
hakime s6z konusu resen yonlendirme yetkisi taninmistir. Ogretide benzer bir
uygulama olarak Isvicre 6rnegi verilmistir. Eslerin siddetli gecimsizlik yasadiklari
durumlarda, taraflarin rizasina bakilmaksizin arabulucuya yonlendirme yetkisinin
hakime taninmasi gerektigi vurgulanmis ve disiplinler arasi bir anlayisla meseleye
yaklagilmasi ve bu dogrultuda ¢oziimler tiretilmesi tavsiye edilmistir.*® Akkaya’ya
gore, bosanma uyusmazliklari yalnizca hukuki bir sorun teskil etmemektedir;

76 Berki, “Bosanma ve Ayrilik,” 147.
77 RG. 8/12/2001, S. 24607.

78 Bu maddede diizenlenen kurum, yargisal arabuluculugun bir érnegidir. Nitekim, 4721 sayili
TMK ’nin mehazi olan Isvigre Medeni Kanunu’nun 172. maddesi, evlilik birliginin korunmasina
yonelik genel tedbirleri diizenlemekte ve eslerin yargisal arabuluculuga basvurabilecegini
acikca beyan etmektedir: “(...) they may apply jointly or separately to the court for mediation.”
“Swiss Civil Code,” fedlex, erigsim tarihi Agustos 31, 2024, https://www.fedlex.admin.ch/eli/
cc/24/233 245 233/en.

79  Ozbek, Alternatif Uyusmazlik Coziimii, 1040.

80 Tolga Akkaya, “Bosanma Davasinda Alinabilecek Gegici Hukuki Korumalar veya Hakimin
Miidahalesi Yoluyla Cocugun Korunmasi Kapsaminda Zorunlu Arabuluculuk ve Bosanma
Siireci (Aile) Danismanligi,” Ankara Barosu Dergisi, no. 4 (2014): 41.
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bu nedenle aile hukuku uyusmazliklarinin yalnizca mahkemede ¢oziilebilecegi
yoniindeki bir inang gergegi yansitmamaktadir. Bagta Anayasa olmak iizere, TMK,
AMK ve HMK ve ilgili mevzuatlarda bu goriisii destekleyecek hukuki dayanaklar
bulunmaktadir.®

2.1.5. 4787 Sayih Aile Mahkemelerinin Kurulus, Gorev ve Yargilama Usullerine
Dair Kanun’da Yargisal Arabuluculuk

Aile Mahkemelerinin Kurulus, Gorev ve Yargilama Usullerine Dair Kanun’un®
(AMK) 7. maddesinde, aile mahkemesinin Oniine gelen davalarda taraflarin sulha
tesvik edilmesi yiikiimliiliigii diizenlenmistir. AMK m. 6/1-a diizenlemesine gore
hakim, evlilik birliginden dogan yiikiimliiklerin yerine getirilmesi noktasinda
esleri uyarabilir ve gerektiginde esleri uzlastirmaya veya evlilik birliginden dogan
mali ylikiimliiliklerin yerine getirilmesine iliskin gerekli 6nlemleri almaya karar
verebilir. Uzlastirma karar1 veren hakim, ilgili kanunun 5. maddesine gore atanan
uzmanlardan yararlanabilir.

Ogretide, madde lafzina gore hakimin taraflari sulha tesvik etme yiikiimliiliigiiniin
bulundugu beyan edilmis ve aile mahkemesi hakiminin taraflar1 sulhe tesvik
etmesine yargisal arabuluculuk ismi verilmistir.** Bununla beraber, TMK ve AMK’da
diizenlenen evlilik birligini koruyucu tedbilerin HUMK ’un ilgili diizenlemeleri
kadar etkili olmadig1 ifade edilmistir. Soyle ki, HUMK un 494. ila 499. hiikiimleri;
bosanma hakiminin disinda bir kisi tarafindan ve bosanma mahkemesi disinda bir
mekanda sulh tesebbiisiiniin yapilmasini, gizlilik esasina riayet edilmesini, sulh
tesebbiistinde yer alan ifadelerin tutanaga kaydedilmemesini ve derdest davada
kullanilamamasini detaylica diizenlemesi bakimindan eslerin arasindaki uyusmazligi
sulh ile ¢6zme konusunda daha etkili bir diizenlemedir.**

2.1.6. 6100 Sayih Hukuk Muhakemeleri Kanunu’nda Yargisal Arabuluculuk

6100 sayili HMK’nin® 137/1, 140/2 ve 320/2 maddelerinde diizenlenen
hiikiimlere gore, on inceleme asamasinda uyusmazlik tespit edildikten sonra, hakimin
taraflar1 sulhe tesvik etme ylkiimliligi bulunmaktadir. Hakim, sulhten sonug
aliacagi kanaatine varirsa, bir defaya mahsus olmak tlizere yeni bir durusma giinii

81 Akkaya, “Zorunlu Arabuluculuk,” 42.
82 RG. 18/1/2003, S. 24997.

83  Ayan, Evlilik Birliginin Korunmast, 133; Ozbek, Alternatif Uyusmazlik Coziimii, 1032; Elif K.
Kekeg, “Arabuluculuk Yoluyla Uyusmazlik Coziimiinde Temel Asamalar ve Taktikler,” Doktora
Tezi (Izmir: Dokuz Eyliil Universitesi, 2010), 122.

84 Ozbek, Alternatif Uyusmazlik Coziimii, 1035-36.
85 RG. 4/2/2011, S. 27836.
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belirlemelidir. Bu diizenlemelere gore, hakimin taraflari sulhe tesvik etmesi zorunlu
tutulmus olup, sulhe tegvik sonucunda yapilan anlasma hakimi baglayicidir. HMK
ve AMK’da yer alan diizenlemeler, sulhe tesvikin zorunlu tutulmasi bakimindan
benzerlik gostermektedir. Bununla birlikte, 6gretide AMK m. 7’ye gore sulhe
tesvikin zorunlu olmadigini savunan bir goriis de mevcuttur; ancak kanun lafz
acisindan Ustiin tutulmasi gereken goriis, sulhe tesvikin zorunlu oldugu yoniindedir.
Ozbek’e gore, bosanma davasinda taraflarin sulh olma ihtimali mevcutken hakimin
bu emredici hilkkme gore taraflari sulhe tesvik etmemesi, mutlak istinaf ve temyiz
sebebi olarak degerlendirilmelidir.®

Uygulamaya bakildiginda, ilgili mevzuatta yer alan diizenlemeler beklenen
etkiyi saglayamamaktadir. Hakimler, sulhe tesvikin zorunlu olmasina ragmen bu
gorevlerini sadece sekli olarak yerine getirmekte, taraflart uzlagtirma amaciyla
0zel bir goriisme gerceklestirmemektedir. Sonug olarak, yalnizca seklen yapilan
sulhe tesvikin amaci, taraflarca anlagilamadigi i¢in dogrudan reddedilmektedir.®’

2.2. Arabuluculuk-Tahkim Yoluyla Aile Birliginin Korunmasi

Arabuluculuk-tahkim, uyusmazlik ¢ézliimiinde gorevlendirilen tiglincii kisinin
oncelikle arabuluculuk yoluyla taraflar arasinda uzlagsma saglamaya c¢alistigi,
arabuluculugun basarisiz olmasi durumunda ise uyusmazlik konusu hakkinda
taraflar1 baglayici bir karar verdigi ¢6ziim yoludur.?® Bu tiir birlesik yontemlerde
baskin karakteri belirleyen unsur arabuluculuktur ve birlesik yontemler arasinda
en sik uygulanan yontem, arabuluculuk-tahkim yoludur.*

2.2.1. Usil-i Muhéikeme-i Hukiikiyye Kaniin-1 Muvakkati’nde Arabuluculuk-
Tahkim

Mecelle’nin usul hukukuna en 6nemli katkisi, cumhuriyet doneminde
gerceklestirilen resepsiyon hareketlerine kadar, ceza usulii disindaki usul hukuku
kurallarmin biiyiik dl¢iide milli hukuk cergevesinde kalmasini saglamasidir. Ornegin,
1879 tarihli UMHK ’nin nihai metninde® Mecelle Komisyonu tarafindan hazirlanan
taslak esas alinmig ve bazt maddelerinde dogrudan Mecelle’ye atif yapilmigtir..”!

UMHK’nim dogrudan Mecelle’ye atif yaptig1 maddelerden biri, mahkeme
baglantil alternatif uyusmazlik ¢oziimiinii diizenleyen 60. maddedir. Bu diizenlemeye

86 Ozbek, Alternatif Uyusmazlik Coziimii, 1032.

87 Ozbek, Alternatif Uyusmazlik Coziimii, 1037.

88 Kheel, Conflict Resolution, 10.

89 Ozbek, Alternatif Uyusmazlik Coziimii, 931.

90 “Usil-i Muhakeme-i Hukikiyye Kantin-1 Muvakkati: UMHK,” i¢. Diisttr 1. Tertip C.4.
91 Gayretli, Kanunlastirma Caligmalari, 168.
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gore, sulh yoluyla ¢6ziilmesi miimkiin ve tahkime elverisli olan uyusmazliklarda,
taraflarin tercihine bagli olarak “muslih” veya “hakem” tayin edilmesi tavsiye edilir;
taraflar muslih tayinini tercih ederse Mecelle’nin sulh kitabina gore islem yapilir;
hakem tercih edilirse, Mecelle’nin tahkim bahsine uygun olarak belirlenen tigiincii
kisi uyusmazligi ¢6zer.”> Hakemler, sulh s6zlesmesi yapmaya yetkili kilinmalari
halinde, Mecelle nin sulh kitabinda yer alan hiikiimlere gore gorev yaparlar; kanuna
gore hiikiim vermeleri i¢in yetkilendirilmeleri durumunda, Mecelle’nin tahkim
faslina gore uyusmazlig1 ¢6zen bir karar verirler.®

Muslih tayini durumunda sulh saglanirsa, ilgili belge taraflarca imzalanip
miihiirlendikten sonra mahkeme tarafindan onaylanir ve ilam niteliginde belge
haline getirilir.”* Taraflarin hakem tayin etmeyi tercih etmeleri durumunda ise;
taraflarca karsilikli olarak imzalanip miihiirlenen bir tahkim sézlesmesi hazirlanir
ve mahkeme defterine kaydedildikten sonra hakemlere havale edilir. Hakemlerin
karar vermesi iizerine, kararin yer aldig1 belge diizenlenir ve mahkeme tarafindan
onaylanarak ilam niteliginde bir belge haline getirilir, ardindan taraflara teblig edilir.”

Her ne kadar UMHK, Nizamiye Mahkemelerinde uygulanmak iizere diizenlenmis
olsa da, 1917 tarihli Usal-i Muhakemat-1 Ser’iyye Kararnamesi (UMSK) de
birgok hitkmiinde UMHK ve eklerine atifta bulunmaktadir.”® UMSK’nin genel
gerekcesinde, aile davalarina bakan ser’iyye mahkemelerinde bazi istisnai
diizenlemeler yapilmasina ihtiya¢ duyuldugu ifade edilmekle birlikte, ser’iyye
mahkemelerini de kapsayan genel usul kurallarinin yeniden diizenlenmesine gerek
olmadig belirtilmistir. Ayrica, ceza mahkemeleri disinda kalan tiim mahkemelerde,
usul hukukunda birligin ve uyumun saglanmasi amaciyla UMHK ’ya uygun bir
usuliin uygulanmasi gerektigi vurgulanmistir.”’

92 UMHK m. 60: “Mecelle-i Ahkdm-1 Adliyenin 1826. maddesinde muharrer oldugu iizere tarafeynin
sulhe ragbetleri me’mal olan veyahut muhakkem yani hakemler marifetiyle riiyeti kabil ve
miinasip goriilen muhdsamelerde muslih veya muhakkem tayini hususlar tarafeyne tavsiye
ve ihtar olunarak muvafakat ettikleri halde Ahkadm-1 Adliyenin kitab-1 sulhiinde miinderi¢ olan
mesaile tevfikan muslih veyahut kitab-1 kazanin tahkim faslina tevfikan hakem tayin ettirilir.
Muvafakat ettikleri takdirde muhakeme riiyet ve itmam olunur.”

93 Ahmed Ziya, Yeni ve Mufassal Usiil-i Muhakemat-1 Hukiikiyye Kantinu Serhi (istanbul: Cihan
Matbaasi, 1923), 240.

94 UMHK m. 61/1: “Sulh vukunda suret-i sulhii miibeyyin bir kit’a senet tanzim ve tarafeyne imza
ve tahtim ettirilerek isbu senedin ziri bi’t-tasdik i’1am olarak tarafeyne verilir.”

95 UMHK m. 61/2: “Muhakkem tayini halinde dahi tarafeynin tanzim ve imza ve tahtim edecekleri
tahkimname mahkemenin zabit defterine kayit olunduktan sonra muhakkemlere havale olunacak
ve muhakkemler tarafindan suret-i hiikiimlerini miibeyyin gelecek varaka-i hakemiyye dahi
mahkemeden ziri bi’t-tasdik i’lam olmak lizere tarafeyne i’ta ve teblig olunacaktir.

96 Akgiindiiz, Kiilliyat, 858.

97 “Esbab-1 Micibe Layihas1,” 905.
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UMSK’nin birgok maddesinde UMHK ’ya atifta bulunulmasinda, UMHK nin
biiyiik 6l¢iide Mecelle heyeti tarafindan hazirlanmis olmasi ve genel olarak Islam
hukukuna uygun bir sekilde diizenlenmis olmasinin etkili oldugu belirtilmis;
boylece usul hukukunda biiyiik 6l¢iide birligin saglandigi vurgulanmistir.”® Tespit
edebildigimiz kadariyla, UMHK nin bahsi gegen 60. ve 61. maddeleri, Islam
hukukuna uygun olan diizenlemeler arasinda yer almaktadir. Saleh’in hakli olarak
belirttigi lizere, siddetli ge¢imsizlik yasayan esler arasinda kendi ailelerinden
secilen hakemler aracilig1yla uzlasma saglanmasini tesvik eden ayet (4:35), islam
hukukunda tahkim kurumunun asli ilkesini ortaya koymaktadir.”” Bunun yani sira
Hanefi mezhebine gore, mahkeme uyusmazlik taraflarini sulhe tesvik etme karari
aldiginda, taraflar “miitevassitin (dostane aract) olarak adlandirilan kisilere
yonlendirilir.'® Ibn Niiceym’e gore miitevassitiin terimi, uyusmazlik ¢dziimiinde
gorev alan hakemleri ifade etmektedir.!”

Miitevassitin ismi verilen bu miiessesenin pozitif hukuktaki karsiligi, Saleh’in
tespit ettigi iizere dostane aracilik (amiable composition) kurumudur. Nitekim Islam
hukuku uygulamasina bakildiginda, hakemlerin pozitif hukukta yer alan dostane
aracilara benzer sekilde; uzlastirici vasfiyla taraflar temsil ettigi, oybirligi ile karar
verdigi ve uzlasma ¢oziimiine ulasmaya ¢alistig1 gdzlemlenmistir.'> Ancak, Islam
hukukuna gore sulh (dostane aracilik) yetkisi verilen hakem, pozitif hukuktaki
benzerinden farkli olarak, sulh s6zlesmesinin sinirlarini gézeterek karar vermelidir.'®

Islam aile hukuku alaninda, klasik dsnem Osmanli uygulmasini yansitan en
onemli eserlerden biri, Fetvahane-i Ali tarafindan hazirlanan 1916 tarihli Kitabu’t-
talak’tir.!** Bu eserin 2389. maddesine gore, esler arasinda siddetli ge¢imsizlik
olustugunda, uyusmazligin sebebini incelemek ve taraflar arasinda uzlasma saglamak

98 Gayretli, Kanunlastirma Caligmalari, 180.

99  Samir Saleh, Commercial arbitration in the Arab Middle East (Oxford: Hart Publishing, 2006),
12. S6z konusu ayetin, tahkim kurumunun mesruiyetini saglayan asil kaynak oldugu yoniinde
bkz. Muhammed b. Hasen es-Seybani, e/-4s/, thk. Mehmet Bonukalin (Beyrut: Daru Ibn Hazm,
2012), 11:202; Cessas, Serhu Muhtasari t-Tahavi, 8:66; Zeyniddin ibn Niiceym el-Misri, el-
Bahrii r-Rdik: Serhu Kenzi’d-Dekdik, (Medine: Daru’l-Kitabi’l-Isami, ty.), 7:25; Ali Haydar
Efendi, Diirerii’l-Hiikkam Serhu Mecelleti’l-Ahkdam, haz. Rasit Giindogdu ve Osman Erdem
(istanbul: DIB Yaymnlari, 2017), 4:3358.

100 Heyet, Fetdva’l-Hindiyye, 4:284; Ibn Abidinzade, Tekmile, 8:208

101 ibn Niiceym, el-Bahrii r-Rdik, 7/28. Ayni yonde bkz. Muhammed Emin ibn Abidin, Reddii 'I-
Muhtar ala’d-Diirri’l-Muhtar Serhi Tenviri’'l-ebsar (Beyrut: Daru’l-Fikr, 1966), 5:431.

102 Saleh, Commercial arbitration, 45.
103 Saleh, Commercial arbitration, 46.

104 Fetvahane-i Ali, “1916 Tarihli Fetvahane-i Ali’nin Hazirladig1 Kitabu’t-Taldk,” haz. Ahmed
Akgiindiiz, i¢. Islam ve Osmanl Hukuku Kiilliyati, Ozel Hukuk-I (Istanbul: OSAV, 2012), 751.

22



Karadag / Mecelle’den Giniimuze Aile Uyusmazliklarinda Alternatif Cozim Yontemlerinin Seyri: Uzlagtirici Adalet Teorisi...

amaciyla her iki tarafin ailesinden birer hakem tayin edilmesi tavsiye edilmistir.
Ancak, taraflarin rizasi olmadik¢a hakem heyeti tarafindan muhalea veya baska
bir sekilde bosama karar1 verilemeyecegi belirtilmistir. Hakemlerin bu konularda
yetkili olmalari ve taraflar arasinda siddetli ge¢imsizligin mevcut olduguna karar
vermeleri halinde ise, talak veya muhalea suretiyle bosama karar1 verilebilecegi
kabul edilmistir.!%

2.2.2. Hukiik-1 Aile Kararnimesi’nde Arabuluculuk-Tahkim

Aile hukukuna iligkin hiikiimlerin Mecelle kapsaminda daha 6nce diizenlenmesi
beklenirken, Osmanli toplumunun farkli din ve mezheplerden olusan yapisi
nedeniyle soyut ve genel bir kanun hazirlamanin zorluklar1 ve bu kanun metnine
yoneltilebilecek muhtemel itirazlar, bu alandaki kanunlastirma siirecinin yaklasik
kirk y1l gecikmesine neden olmustur.'” Bu kosullar altinda hazirlanan Hukak-1
Aile Kararnamesi'”” (HAK), yoneltilmesi muhtemel olan elestirilerden duyulan
endise nedeniyle Meclis’in onayina sunulmamis, 25 Ekim 1917 tarihinde gegici
bir kanun olarak yiiriirliige girmis ve cesitli kesimlerden gelen yogun elestiriler
nedeniyle 19 Haziran 1919 tarihinde yrtrliikten kaldirilmisgtir. %8

Kararnamenin 130. maddesi, aile uyusmazliklarina yonelik alternatif bir ¢coziim
yolu diizenlemektedir. Bu maddeye gore, eslerden birinin siddetli ge¢imsizlik
nedeniyle bosanma talebinde bulunmasi halinde, her iki tarafin yakinlarindan
veya disardan birer hakem tayin edilecegi; bu hakem heyetinin 6nce taraflari
uzlastirmaya calisacagi (beynlerini islah) ve uzlasma saglanamamasi durumunda
bosama (tefrik) karari verecegi diizenlenmistir (HAK m. 130).

Hakem kararlarinin nasil icra edilecegi kararnamede agik¢a diizenlenmemistir.
Ancak, uygulamaya bakildiginda, hakem kararlarinin dogrudan icra edilmedigi;
mahkeme tarafindan incelenip onaylandiktan sonra icra edilebilir hale geldigi
anlasilmaktadir. Ornegin, asagida verilen her bir olayda, hakem kararlarinin

105 “2389. MADDE - Beyne’z-zevceyn hiisn-i imtizacin fikddnma mebni miindza’a ve miicadele
zuhiirunda sebeb-i ihtilafi tedkik ve aralarini 1slah etmek iizeer her birinin ehlinden birer zat:
hakem nasb etmek miistahsendir. Fakat zevceynin rizalari inzimam etmedik¢e hakemlerin hul’
veya sair slretle beynlerini tefrik etmeleri ca’iz ve nafiz olmaz, 172. Ve beyne’z-zevceyn vaki’
olan sikak ve nifak hakemlerin vesatatlariyla dahi miibeddel ittifak oldugu takdirde zevg igin
talak ve muhal’adan birini ihtiyar c4’iz olur.” Fetvahane-i Ali, <1916 Tarihli Fetvahane-i Ali’nin
Hazirladig Kitabu’t-Talak,” 1388.

106 M. Akif Aydin, Islam Osmanl: Aile Hukuku (Istanbul: Marmara Universitesi ilahiyat Fakiiltesi
Vakfi Yayinlari, 1985), 134-35.

107 “Hukik-1 Aile Kararndmesi: HAK,” i¢ Diistiir 2. Tertip C.9, 762-81.
108 Gayretli, Kanunlastirma Calismalari, 233-237.
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usule uygun olup olmadigi mahkeme tarafindan incelenmis, usule uygun oldugu
goriildiikten sonra mahkemece onaylanmis ve icra karari verilmistir. Bu 6rneklerde
UMHK m. 61’in uygulanmasinin s6z konusu oldugu kanaatindeyiz. Zira bu durum,
Ustl-i Muhakemat-1 Ser‘iyye Kararnamesi’'nin genel gerekgesinde belirtilen usulde

109

birlik (usulde vahdet) ilkesine de uygundur.

Kararname doneminde, arabuluculuk-tahkim yoluna bir¢cok kez bagvurulmus
ve bu yontemin uygulanmasina dair 6rnekler giiniimiize ulagsmistir. Caligmamiz
kapsaminda, arabuluculuk-tahkim uygulamasinin tespit edildigi ilk 6rnek, 1 Mart
1919 tarihine aittir. S6z konusu olayda, davact Melek Hanim, kocas1t Ahmed Aga
ile uzun siiredir siddetli gecimsizlik yasadiklar1 gerekgesiyle, HAK m. 130’a gore
bosanma (fesh-i nikah) talebinde bulunmustur. Davali koca ise, siddetli gecimsizlik
iddiasint inkar etmis ve iyi ge¢indiklerini iddia etmistir. Bu anlasmazlik {izerine
mahkeme, taraflarin hakem olma niteligine sahip bir yakini bulunmadigindan,
avukat (viikeld-i dedaviden) Mehmed Cemaleddin ile mahalle imam1 Hafiz Molla
efendileri hakem olarak atamistir. Hakem yargilamasi, 15 Subat 1919 tarihinde
baslamis ve taraflar1 uzlastirma ¢alismasi bir¢ok kez yapilmissa da (defaat ile
beynlerinin te’lifi cihetine gidilmiy ise de) taraflari uzlagtirmak miimkiin (zelifi
kabil) olmamuis ve taraflarin her ikisi de kusurlarini inkar etmistir. Bunun {izerine
hakem heyeti, gergeklestirdikleri tahkikat neticesinde (icrd kilinan tahkikata ve
cereyan-i hdle nazaran) kusurun davact Melek Hanim’da olduguna kanaat getirmis
ve HAK m. 130 geregince muhéalea suretiyle bosama karar1 verildigini beyan
etmigtir. Son olarak mahkeme, hakem kararini inceleyerek (fetkik) kararin usule
uygun olarak verildigini tespit etmis ve ayni yonde hiikiim kurulmasina yonelik
kabul ve icra karar1 vermistir.'

Kararnamenin 130. maddesinin uygulandigi bir diger mahkeme kaydi, 26 Mart
1919 tarihine aittir. Fatima Hanim tarafindan agilan davada, davacinin vekili olarak
amcas1 Hakki Efendi belirlenmistir. Hakki Efendi, miivekkilinin on dort y1ldir evli
oldugu ibrahim Efendi ile alt1 aydir siddetli gegimsizlik yasadigini ileri siirmiis
ve HAK m. 130’a gore bosanmalarini talep etmistir. Taraflarin hakem olabilecek
nitelikte bir yakini bulunmadigi i¢in medresetii’l-kuzat midiirii Hasan Liitfii Efendi
ve avukat Mehmed Cemaleddin Efendi hakem olarak atanmistir. Ancak, davali
Ibrahim Efendi, iki kez hakem durusmasina cagrilmasina ragmen durusmalara
katilmamuis, bu nedenle arabuluculuk ve tahkikat gergeklestirilememis ve kusurun
kimde oldugu tespit edilememistir. 9 Mart 1919°da ilk durugmasini yapan hakem
heyeti, davact kadinin kusursuz oldugunu ispatlayamamasi sebebiyle pesin mehrin

109 “Esbab-1 Micibe Layihas1,” 905.

110 ISAM Kiitiiphanesi Arsivi, istanbul Uskiidar Sicilleri, Sicil No. 791, Gémlek No. 46, Karar No.
65.
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kocaya iade edilmesi karsiliginda muhdlea yoluyla bosama karari verildigini
mahkemeye bildirmistir. Bunun tizerine, mahkeme hakem kararini inceleyerek
usuliine uygun olarak verildigini tespit etmis ve hakem kararinin kabuliine ve
icrasina karar vermistir.'!!

Calisma kapsaminda, bir tez caligmasinda rastlanan son 6rnek, 28 May1s 1919
tarihine aittir. Bu olayda, davaci Elmas Hanim, kocas1 Mustafa Aga ile uzun
stiredir siddetli gecimsizlik yasadiklarini gerekge gostererek HAK m. 130 uyarinca
bosanma (fesh-i nikah) talebinde bulunmustur. Davali koca tarafindan siddetli
gecimsizligin inkar edilmesi lizerine mahkeme, taraflarin hakem olabilecek nitelikte
bir yakini bulunmadigi i¢in avukat (viikeld-i deaviden) Mehmed Kemaleddin ve
mahkeme eski bas katibi Muammer Tevfik efendileri hakem olarak atamistir. Hakem
heyeti, 17 Mayis 1919 tarihinde toplanmis ve 6ncelikle arabuluculuk faaliyetinde
bulunmus (miibdaderetle te’lif-i beynlerine ¢alismig), ancak taraflari uzlastirmayi
basaramayinca hakemlik siirecinde gegmistir. Heyet, oncelikle taraflar arasinda
i¢c yildir siiregelen siddetli gecimsizlik oldugunu tespit etmis, taraflardan aldigi
ifadeler ve yaptig1 tahkikat sonucunda kusurun kocada bulundugunu belirlemis
ve buna dayanarak mehir bedelinin kocaya iade edilmesine gerek olmaksizin
HAK m. 130 uyarinca bosama karar1 vermistir. Verilen karar, mahkeme tarafindan

onaylanarak icra edilmistir."?

Bu mahkeme kayitlarinda dikkat ¢eken husus, hakemler tarafindan arabuluculuk
stirecinin baglatilmasindan hakem yargilamasinin yapilmasina, hakem kararmin
verilmesine ve mahkemeden icra edilebilirlik serhi alinmasina kadar gegen siirenin,
taraflardan birisi yargilamay1 siiriincemede biraksa dahi en fazla on yedi giin
siirmesidir. Dolayisiyla, yukarida HUMK ’un ilgili maddelerinin ilga edilmesi
icin yapilan kanun teklifinde adalete erisimin engellendigini savunan itirazlarin,
gercege aykirt oldugu aciga ¢ikmaktadir.

2.2.3.1924 Tarihli Hukik-1 Aile Kaniinu Layihasi’nda Arabuluculuk-Tahkim

1924 Tarihli Hukik-1 Aile Kandnu Layihasina iliskin tasarida, bir sulhe tesvik
yontemi daha diizenlenmistir. Hakimin sulhe tesvik girisiminin sonugsuz kalmasi
halinde; 121. maddeye gore taraflarin tahkim yoluna yonlendirilmesi zorunlu hale

111 ISAM Kiitiiphanesi Arsivi, Istanbul Uskiidar Sicilleri, Sicil No. 791, Goémlek no. 58-60, Karar
no. 80.

112 Istanbul Miiftiiliigii Ser’iyye Sicilleri Arsivi, Uskiidar Kadihigs, Sicil No. 791, Sayfa No. 68-69,
Karar No. 9, akt. Muteber Giilsefa Uygur, “Islam Aile Hukukunda Hakemlik Kurumu,” Yiiksek
Lisans Tezi (istanbul: Istanbul Universitesi, 2015), 81.
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getirilmistir.!’® Taraflarca ilgili hakem heyeti olusturulduktan sonra; hakemlerin ilk
gorevi, 122. maddeye gore esleri sulhe tesvik etmektir.!"* Bu tasariy1 hazirlayan
tadil komisyonu, kendisini 1916 yilinda HAK’1 kaleme alan komisyonun devami
olarak gérmiis ve ortaya koydugu eseri de HAK’a benzemistir.!'>

2.3. Arabuluculuk Yoluyla Aile Birliginin Korunmasi

En sade tarifiyle arabuluculuk, uyusmazlik yasayan taraflarin miizakere siirecine
yardimc1 olan bir ¢6ziim yontemidir. Arabulucunun temel gorevi, taraflar arasinda
uzlasmanin saglanmasina destek olmaktir; arabulucu, taraflara ne yapmalari
gerektigini dikte etmez."'® Geleneksel arabuluculugun énemli drnekleri, Islam
hukuku kaynaklarinda yer almakta olup, bu nedenle Tiirk toplumunun ve Tiirk
hukuk diizeninin arabuluculuga yatkin oldugu belirtilmektedir."’

2.3.1. Miisliimanlarin Aile Uyusmazhklarinda Arabuluculuk Yoluyla Aile
Birliginin Korunmasi

Osmanlinin klasik doneminde, eslerin siddetli ge¢imsizlik nedeniyle mahkemeye
basvurmalari halinde uygulanan arabuluculuk, genellikle hakimler tarafindan
yargisal arabuluculuk yoluyla gerceklestirilmistir. Bununla birlikte, Kadri Pasa
tarafindan hazirlanan kanun taslaginda yer alan bir madde, 1917 6ncesinde Osmanl
hukukuna hakim olan Hanefi mezhebinin yaklasimini yansitmasi bakimindan
6nem tagimaktadir."'® Tasarmin 210. maddesine gore, esler arasinda gecimsizlik
bulunmasi ve taraflardan birinin hakime miiracaat etmesi durumunda, eslerden

113 “Madde 121: “(...) 87. maddede tafsil olundugu vechile aralarinda niza ve sikdk zuhur eylemesi
sebepleriyle vaki olmus ve hikim tarafindan zevceynin telif-i beyni de kabil olmamus ise davanin
ol emirde bir heyet-i hakemiyyeye tevdi mecburdur.

Hakemler taraflarin ailelerinden miinasib adette olmak iizere hdkim tarafindan tayin olunur.
Bir veya iki taraf ailesinden hakem tayin olunacak kimse bulunmaz veya bulunup da hakem
olacak evsafi haiz olmaz ise harigten miinasipleri tayin edilir.

Hakem olacak zatin her halde niifiiz-1 nazar sahibi ve sayan-i itimad olmasi lazimdw.”

114 “Madde 122: “Heyet-i hakemiyye, tarafeynin ifaddt ve miiddfdaatini tedkik ile beynlerini isldha
calisir. Telif-i beyn bu kere de kdbil olmadigi ve heyet-i hakemiyye, zevceyn beyninde hiisb-i
muageretin veya rabita-i izdivacin devamina imkdan kalmadigina kanaat getirdigi surette beynlerini

tefrik (...)”
115 Gayretli, Kanunlastirma Calismalari, 239.
116 Kheel, Conflict Resolution, 8, 49; Ozbek, Alternatif Uyusmazitk Coziimii, 657.
117 Ozbek, Alternatif Uyusmaziik Coziimii, 701-4.

118 Mustafa Avel, “Osmanlida Aile Arabuluculugu,” i¢. II. Uluslararast Insan Haklar: Sempozyumu:
Ailenin Korunmasi Hakka, ed. Ali Arslan vd. (Ankara: Tiirkiye Insan Haklar1 ve Esitlik Kurumu,
2019), 487.
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her birinin ailesinden birer giivenilir (adil) kisinin hakem olarak tayin edilecegi,
bu sekilde olusturulan aile meclisinde taraflarin sikayetlerinin dinlenecegi ve
arabuluculuk yapilacag: diizenlenmistir.'"”

2.3.2. Gayrimiislimlerin Aile Uyusmazhklarinda Arabuluculuk Yoluyla Aile
Birliginin Korunmasi

Osmanl1 halkindan olan gayrimiislimlerin, kendi hukuklarina gore bosanmalar
hayli zordu.'”® Bu nedenle gayrimiislimler, ser’iyye mahkemelerine bagvurarak
Islam hukukunun tanidig1 kolayliklardan faydalanmislardir.'?!

Ermeni kilise hukukunda da evlilik birligi kuran erkek ve kadina, evlilik birliginden
dogan bazi sorumluluklar yiiklemekteydi. Kilise hukukuna gore koca, karisinin
onur ve sayginligini korumakla; kadin ise kocasina itaat etmekle yilikiimliiydii.
Nikah toreni sirasinda rahip, erkege hitaben “Esinizi himaye edecek misiniz?”
ve kadma hitaben “Kocaniza itaat edecek misiniz?” sorularini sorar ve taraflarin
onayini almadan nikah akdini kiymazdi. Ayrica, taraflar arasinda karsilikli sadakat
ve yardimlasma; kocanin ailenin ge¢imini saglama ve karisiyla birlikte yasama;
kadinin ise kocasinin evinde ikamet etme ve aile adini tagima yiikiimliiliikleri
bulunmaktaydi.'*

Eslerden biri bu yiikiimliiliiklerini yerine getirmediginde veya esler arasinda
siddetli ge¢imsizlik s6z konusu oldugunda, HAK m. 132 ve devami maddeleri
uyarinca bosanma talebiyle mahkemeye bagvurduklari, dava siirecinde HAK m.
136’ya gore arabulucu tayin edildigi ve taraflarin uzlasamamasi durumunda evlilik
birliginin mahkeme tarafindan sona erdirildigi gortilmektedir.'?

3. Tiirk Hukuk Tarihinde Aile Uyusmazhklari i¢cin Diizenlenen Alternatif
Coziim Yontemlerinin Giincel Degeri

Osmanli Devleti son donemine rastlayan 1917 yilinda ve yeni kurulan Tiirkiye
Cumbhuriyeti tarafindan 1923 ve 1924 yillarinda hazirlanan kararnameler ve

119 Muhammed Kadri Pasa, el-Ahkamii’s-Seri’yye fi'l-Ahvdli’s-Sahsiyye ald Mezhebi Ebi Hanife
(Beyrut: Daru Ibn Hazm, 2007), 210.

120 “Ermeni Kilise Kanunlarina Nazaran Nikah,” i¢ Ahkdm-i Nikah (Istanbul: Matbaa-i Amire,
1333), 41-43.

121 Tuba Cinar, “Tanzimat Sonrast Gayrimiislim Osmanli Vatandaglarinin Aile Hukuku: Evlenme
ve Bosanma,” Avrasya Incelemeleri Dergisi 7, no. 2 (2018): 115.

122 “Ermeni Kilise Kanunlarina Nazaran Nikah,” 38.

123 ISAM Kiitiiphanesi Arsivi, istanbul Uskiidar Sicilleri, Sicil No. 791, Gémlek No. 18, Karar No.
28; Gomlek No. 22, Karar No. 32; Gomlek No. 28, Karar No. 40.
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taslaklarda bile, aile uyusmazliklarinda alternatif ¢oziim yontemlerine iliskin
oldukga detayli diizenlemeler yapilmis olmasi, kanaatimizce toplumsal bir
ihtiyaca ve uygulamada saglanan faydaya isaret etmektedir. Nitekim HUMK ’ta
diizenlenen, bosanma davasina bakan hakimden farkli bir hakim tarafindan, gizli
bir durusmada taraflarin sulhe tesvik edilmesi yoluyla gergeklestirilen yargisal
arabuluculuk kurumundan pek ¢ok basarili sonug elde edilmis ve bu duruma iligkin
istatistiki veriler elimize ulagsmistir.'** Bu nedenle Tiirk hukuk tarihinde yapilan
diizenlemelere bakildiginda, glinlimiizde dahi iglevsel olarak kullanilabilecek bir
alternatif uyusmazlik ¢6ziim yolunun teklif edilmesi miimkiindiir.

Bosanma Davalarinda Sulhe Tesvik

Madde 1: Aile mahkemelerinde goriilecek bogsanma davalarinda, sulhe tegvik
yoluna bagvurmus olmak dava sartidir. 4787 sayili kanunun 7. maddesine gore
yapilacak olan sulhe tesvik durugmasi, birden fazla aile mahkemesinin bulundugu
yerlerde tevzi esaslarina gore belirlenen aile mahkemesinde yapilir. Tek asliye
hukuk mahkemesinin bulundugu yerlerde, ayn1t mahkemede gorev yapan baska bir
hakim varsa bu hakim tarafindan; aksi takdirde, adli yargi ilk derece mahkemesi
adalet komisyonu bagkani tarafindan gorevlendirilen bir hakim tarafindan sulhe
tesvik durugmasi gerceklestirilir. Birden fazla hakimin gorev yaptigi mahkemelerde,
degisik ig numarasi alinirak ve tevzi esaslarina gore yetkili hakim tarafindan sulhe
tesvik durusmasi yapilir.

Davaliya gonderilecek davetiye, taraflarin sulhe tesvik edilmesi i¢in belirlenen
durugma giiniinden en az on bes giin dnce gonderilir. Hakim, gerekli gordiigii
durumlarda bu siireyi degistirebilir.

Madde 2: Taraflardan her biri hakimin huzuruna geldiginde, gizli bir durugma
diizenlenir. Hakim, taraflarin arasinda var olan uyusmazlik konusu hakkinda
taraflarin her ikisini dinler ve onlar1 uzlagtirmaya calisir. Bu goriismeler sirasinda
yapilan konusmalar kayda alinamaz ve delil olarak ileri siiriilemez.

Uyusmazlik konularinin tespiti sonrasinda hakim, taraflar arasindaki uyusmazIligin
sulh yoluyla ¢oziilebilecegine kanaat getirirse; taraflari resen aile arabuluculuguna
yonlendirir ve 4787 sayili kanunun 5. ve 7. maddelerinde diizenlenen uzmanlardan
yararlanir.

Madde 3: Taraflarin sulhe tesvik edilmesinin her durumda faydasiz olacaginin
acikca anlasilmasi halinde, sulhe tesvike yetkili hakim tarafindan, sulhe tesvike
yer olmadigina karar verilir.

124 Onder, “Sulh tesebbiisii,” 1036.
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Taraflardan biri veya her ikisi, mahkeme tarafindan yapilan davete icabet etmezse,
sulhe tesvikin sonugsuz kaldigina karar verilir ve taraflar, bir ay icerisinde aile
mahkemesinde bosanma davasi agilabilir.

Sonug¢

Birgok devletin anayasa metinlerinde yer alan ve devletin pozitif yiikiimliliikleri
arasinda sayilan “ailenin korunmasi” gdrevinin gereklerinden biri, aile
uyusmazliklarinin dostane yollarla ¢éziimiini saglamaktir. Aile kurumunun
gliclendirilmesinin, toplumun gii¢clendirilmesi i¢in gerekli oldugunu fark eden
devletler, aile uyusmazliklarinin alternatif yollarla ¢oziilebilmesi igin gerekli
yasal diizenlemeleri hayata gecirmistir. Osmanli Devleti ve Tiirkiye Cumhuriyeti
dahi, toplumsal barig ve adaletin saglanmasi i¢in bu yontemlerin ne denli 6nemli
oldugunun bilinciyle, mevzuatinda bu yontemleri kapsamli bir sekilde diizenlemistir.
Bu duruma 6rnek olarak, Birinci Diinya Savasi sirasinda kisitli imkanlarla hazirlanan
ve bircok eksikligi nedeniyle elestirilen Hukik-1 Aile Kararnamesi’nde detayl
sekilde diizenlenen arabuluculuk-tahkim kurumu ile yeni kurulan devletin ilk
komisyonlarinda hazirlanan medeni kanun taslaklarinda benzer sekilde ayrintili
olarak yer alan arabuluculuk-tahkim kurumu gosterilebilir.

1927 yilinda yiirtirliige giren HUMK metninde yer alan ve bogsanma davalari i¢in
0zel olarak diizenlenen hiikiimler de uygulamadaki etkinligi bakimindan dikkat
cekicidir. Ancak, bu diizenlemeler 37 yil etkin bir sekilde uygulandiktan sonra,
1963 yilinda yiirtirliikten kaldirilmig ve sonrasinda TMK, AMK ve HMK’da yapilan
ilgili diizenlemeler, beklenen etkinlikte kullanilamamustir. Netice olarak Tiirk hukuk
geleneginde bulunan “uzlasmaya dayali hukuk sistemi” gelenegi unutulmus ve
“miicadeleye dayali yargilama” anlayisi aile uyusmazliklarina hakim olmustur.

Calisma neticesinde, uzlagsmaya dayali hukuk gelenegimizdeki mevzuat ve
uygulamalardan 6rnek alinarak, yeni bir kanun teklifi hazirlanabilecegi fark
edilmis ve uygulamaya katki saglanmasi amaciyla ti¢ maddelik bir kanun taslaginin
sunulmasi hedeflenmistir.
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Cikar Catismasi: Yazar ¢ikar catigmast bildirmemistir.
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Tiirkiye’de Aile Arabuluculugu Uzerine Calismalar: Elestirel Bir
Degerlendirme*

Studies on Family Mediation in Tiirkiye: A Critical Analysis
Hatice Kiibra Kahya™

Oz

Tirkiye’de aile arabuluculuguna iliskin diizenlemeler, 2012 yilinda yirirlige giren Hukuk Uyusmazliklarinda Arabuluculuk
Kanunu ile birlikte yasal bir gergeveye kavusmustur. HUAK'in yirirlGge girmesinden bu yana, aile hukuku alanina 6zel ve
etkin bir arabuluculuk mevzuatinin gelistirilmesi yontinde galismalar stirmektedir. Bu makale, aile arabuluculuguna iliskin
mevcut 6gretideki farkli yaklagimlari ele almaktadir. Turk aile hukukuna hakim ilkeler, aile arabuluculugu muessesesine
elverisli uyusmazlik alanini oldukga sinirlar. Mali uyusmazliklar haricindeki neredeyse higbir aile uyusmazhgi arabuluculuga
elverisli degildir. Bu sinirliligi gidermek adina, 6gretide, arabuluculuga engel siddete iliskin kanun yorumunun fiziksel
ve cinsel siddetle sinirli dar bir gercevede yapilmasi gibi farkl fikirler ortaya atildigi gibi aile arabuluculuguna zorunlu
dava sarti arabuluculuk modelinin getirilmesinin savunuldugu da gorilir. Aile arabuluculugunda, mahkeme igi-mahkeme
digi arabuluculuk sistemlerinden hangisinin benimsenecegi noktasinda baskin kanaat, mahkeme temelli arabuluculuk
modelinden yanadir. Bazi 0greti yazarlari, daha etkili olacagl gerekgesiyle bir terapist veya sosyal bilimler-davranis
bilimleri alaninda uzman bir kisinin yer aldigi es arabuluculuk sistemini benimser. Bu makale, gogunlugu Misliman
bireylerden olusan Tiirkiye’de, islam aile arabuluculugu pratigine yer agan, din adamlarinin siirece dahil olabilecegi ve
taraflara Islam hukuku prensipleri ¢ercevesinde 6neride bulunabilecegi degerlendirici ve es arabuluculuk modelinin
daha etkili olabilecegini savunur. Bu noktada sulh ve tahkim kurumlarini igeren daha etkin bir arabuluculuk sirecinin
gelistirilebilmesi icin Islam tilkelerinin farkli pratiklerinin de dikkate alinmasini &nerir.

Anahtar kelimeler: Aile hukuku, arabuluculuk, sulh, tahkim, islam hukuku

Abstract

The regulations concerning family mediation in Turkiye were granted a legal framework with the enactment of Law on
Mediation in Civil Disputes in 2012. Since the enforcement of this law, many studies have been conducted to develop
a specific and effective mediation law on family law disputes. This article examines the various approaches in the
existing literature on family mediation. The principles governing Turkish family law significantly restrict the scope of
disputes that are suitable for mediation. Aside from the ones including financial issues, almost no family law dispute is
considered applicable to mediation. To address this limitation, some scholars have proposed a restrictive interpretation
of the legal provisions on domestic violence as an impediment to mediation, limiting the concept to physical and sexual
violence. Others argue for the introduction of mandatory mediation as a precondition for litigation in family disputes.
The prevailing opinion favors a court-based model over an out-of-court mediation system. Some scholars advocate for
co-mediation systems that include a therapist or an expert in social and behavioral sciences, arguing that this approach
would be more effective. This article also argues that a more effective model in Tirkiye -where most of the population
is Muslim- should incorporate Islamic family mediation practices. In this model, religious leaders could participate in
the mediation process and provide guidance to the parties based on principles of Islamic law. It also highlights that by
considering existing practices in various Islamic countries, a more effective mediation process could be developed that
integrates the institutions of sulh (reconciliation) and tahkim (arbitration).

Keywords: Family law, mediation, reconciliation, arbitration, tahkim, Islamic law
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Extended Summary

The regulations concerning family mediation in Tirkiye were granted a legal
framework with the enactment of the Law on Mediation in Civil Disputes (HUAK) in
2012. Since the enforcement of this law, many studies have been conducted to develop
a specific and effective mediation law on family law disputes. This article examines
the various approaches in the existing literature on family mediation. The principles
governing Turkish family law significantly restrict the scope of disputes that are suitable
for mediation. Besides the ones including financial issues, almost no family law dispute
is considered applicable to mediation. In its current form, the Law on Mediation has
not introduced any specific regulations regarding family mediation. It merely states that
disputes involving allegations of domestic violence are not suitable for mediation and
that, in disputes eligible for family mediation, the examination required for enforceability
approval must be conducted in a hearing. To address this limitation, some scholars
have proposed a restrictive interpretation of the legal provisions on domestic violence
as an impediment to mediation, limiting the concept to physical and sexual violence.
Another contentious issue in the scholarly debate on family mediation is the introduction
of mandatory mediation as a prerequisite for filing a lawsuit in family disputes. The
Recommendation of the Committee of Ministers of the Council of Europe on family
mediation emphasises that family mediation should, a rule, remain voluntary. However,
the Ministry of Justice in Tiirkiye is working on transitioning to mandatory mediation in
family law disputes. Some scholars argue that mandatory mediation could yield positive
results in family law conflicts, particularly in fostering settlements before judicial
proceeding starts. Others, however, contend that implementing mandatory mediation
would not yield significant benefits. Among these critics, there are those who advocate
for a model akin to that in England, where attendance at a mediation information and
assessment meeting is mandatory before initiating a lawsuit, while the continuation
of mediation itself remains at the discretion of the parties involved. Additionally, the
prevailing opinion favours a court-based model over an out-of-court mediation system.
Some scholars advocate for co-mediation systems that include a therapist or an expert
in social and behavioural sciences, arguing that this approach would be more effective.
The modern family mediation model developed in the West does not guide the parties
towards reconciliation or propose solutions to prevent the dissolution of their union.
Instead, the role of the modern family mediator is to facilitate communication between
the parties and manage a process that renders the separation economically feasible,
emotionally healthier, and less harmful for children. Family mediation, at least from the
perspective of Turkish society, is perceived as a reconciliation effort aimed at preserving
the unity of the family, whereas family mediation in its Western form seeks to resolve
divorce proceedings through out-of-court methods, since it contributes to reducing the
workload of the courts. However, it is unlikely to provide any benefit in preventing or
even reducing divorces as a societal issue. The high volume of inquiries directed to the

34



Kahya / Tiirkiye’de Aile Arabuluculugu Uzerine Calismalar: Elestirel Bir Degerlendirme

Diyanet fatwa hotline demonstrates that religious guidance could play a significant role
in both preserving family unity and resolving divorce-related disputes in Tiirkiye. An
important factor that is absent in psychological counselling and guidance but stands out in
such religious guidance is the divine sanctioning power inherent in Islamic law. In Islamic
law, an examination of the classical framework of family mediation-arbitration reveals a
robust practice that combines mediation and arbitration processes hybrid. This approach
fundamentally protects the family unit and seeks to achieve a binding resolution. Indeed,
the hybrid model of mediation and arbitration as an alternative dispute resolution method
is also being applied in various fields in the West today. This article argues that a more
effective model in Tiirkiye -where most of the population is Muslim- should incorporate
Islamic family mediation practices. In this model, religious leaders could participate in the
mediation process and provide guidance to the parties based on the principles of Islamic
law. It also highlights that by considering existing practices in various Islamic countries,
a more effective mediation process could be developed that integrates the institutions
of sulh (reconciliation) and tahkim (arbitration).
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Giris

Modern 6ncesi toplumlarda gayri resmi bir bicimde uygulanan arabuluculuk,
1960’lardan itibaren Amerika’da ve Ingiltere’de resmi anlamda énemli bir uyusmazlik
¢6ziim yontemi olarak karsimiza gikar.! Islam-Osmanli hukuk geleneginde modern
Oncesi goriniimiiyle zaten var olan arabuluculuk,? Tiirkiye’de de 6325 sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun (HUAK) 22.06.2012
tarihinde yiiriirliige girmesiyle ayri bir kurum, usul ve meslek olarak uygulanmaya
baslamis;® 1 Ocak 2018 tarihi itibariyle is uyusmazliklarinda, 1 Ocak 2019 tarihi
itibariyle ticari uyusmazliklarda, 28 Temmuz 2020 tarihi itibariyle de tiiketici
uyusmazliklarinda bir dava sart1 olarak zorunlu hale getirilmistir. Elverisli olmas1
kaydiyla tiim hukuk uyusmazliklarinin ¢éziimii igin bagvurulabilen arabuluculuk
stirecine, Adalet Bakanligi’nin agikladig verilere gore 14.03.2023 itibariyle 4
milyon 26 bin 854 dosya girmis, miizakeresi tamamlanan 3 milyon 715 bin 780
dosyadan 2 milyon 581 bin 397’sinde, dosya, anlagma ile ¢oziime kavusturulmustur.
Anlagma saglanan dosyalarin tim dosyalara orani yani arabuluculuk siirecinin bagari
yiizdesi %69’dur. Ihtiyari arabuluculuk yoluyla miizakeresi tamamlanan 1 milyon
291 bin 105 dosyadan 1 milyon 277 bin 494 tanesinde anlagma saglanmis ve bu
dosyalardaki basar1 orant da %99’u bulmustur.* 1 Eyliil 2023 tarihinden bu yana,
dava sart1 arabuluculuk dénemine girilen kira uyusmazliklarinda ise arabuluculuk
siirecine giren 76 bin 780 dosyadan, 32 bin 98’inde anlasmaya varilmistir. s
uyusmazliklarinda dosyalarin ¢ézlime kavusma siiresi ortalama on giin, ticari
uyusmazliklarda yirmi giin, tiiketici uyusmazliklarinda ise yine ortalama on giindiir.’
Bu veriler arabuluculugun toplumsal uzlasi kiiltiiriine sagladigi katkinin yaninda,
mahkeme yiikiinii biiytlik 6l¢iide azalttigini, uyusmazlik ¢oziimiinde vakit-nakit
tasarrufu sagladigini ve adalete erisimi kolaylastirdigin1 gostermektedir.

1. Tiirkiye’de Aile Arabuluculugu Literatiirii ve Simirhihklar:
Aile arabuluculugu “bosanma arabuluculugu” adi altinda genel arabuluculukla
es zamanli olarak giindeme gelmis, 5nce Amerika ve Ingiltere sonra Kita Avrupasi

1 Jay Folberg, “A Mediation Overview: History and Dimensions of Practice,” Mediation Quarterly,
no. 1 (1983): 3-13.

2 Ahmet Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabuluculuguna Muhtemel Katkilar1,” Darulfunun Hahiyat 30,2 (2019): 326-28, Erhan Firat,
“Aile Arabuluculugu” (Doktora tezi, Erzincan Binali Yildirim Universitesi, 2021).

3 Levent Bori, “Aile Arabuluculugu Konusunda Giincel Gelismeler,” i¢inde /1. Uluslararast
Kadin ve Hukuk Sempozyumu II (Tirkiye Barolar Birligi Yaylari, 2019), 1043-61.

4 https://www.adalet.gov.tr/arabuluculuk-dosya-sayisi-4-milyonu-asti (Son erisim: 3 Ekim 2024).

https://www.adalet.gov.tr/kira-uyusmazliklarinda-76-bin-780-dosyadan-32-bin-78-i-anlasma-ile-
sonuclandi#:~:text="1%20Eyliil%20tarihinden%20itibaren%20baslattigimiz,dostane%20bir%20
sekilde%20uyusmazli§1%20¢ozdiiler (Son erisim: 3 Ekim 2024).
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olmak {izere tiim diinyada gittik¢e yayginlagan bir uygulama alani bulmustur. Aile
arabuluculugunun baslangigta bosanma arabuluculugu (divorce mediation) olarak
adlandirilmasi, bu yontemin ortaya ¢ikis nedenine de isaret eder. 20. ylizyilin
ikinci yarisinda bogsanma oranlarinin hizla artmasi, mahkemelerin is yiikiini
artirmis ve bosanma siirecinin getirdigi hukuki ve sosyal sorunlar daha belirgin hale
gelmisti. Bu ylizden, bosanma stirecindeki ¢iftlerin anlasmazliklarint mahkeme dis1
yollarla ¢ozmeleri hem adalet sistemi hem de taraflar i¢in en uygun ¢6ziim olarak
degerlendirilmeye baslandi. Goriildiigii izere Batt modelinde gelistirilen modern
aile arabuluculugu, taraflari, birlikteligin sonlanmamasi noktasinda bir uzlasiya
(reconciliation) gotiirmeyi ve bu yonde bir ¢6zliim dnerisinde bulunmay1 hedeflemez.
Modern aile arabulucusunun gorevi, taraflar arasindaki iletisimi kolaylagtirarak,
ayrilig1 ekonomik olarak uygun, duygusal olarak saglikli ve cocuklar i¢in de daha
az hasarli hale getiren bir siire¢ yonetiminde bulunmaktir.®

Halbuki aile arabuluculugu, en azindan Tiirk toplumu nezdinde, aile biitiinliigtinii
muhafaza etme yoniinde bir sulh ¢abasi olarak algilanmaktadir. Batidaki
haliyle bosanma siire¢lerinin mahkeme dis1 yollarla ¢éziimiinii hedefleyen aile
arabuluculugunun, mahkemelerin is yiikiinii azaltma noktasinda fayda saglayacagi
aciktir. Ancak bir toplumsal problem olarak bosanmalar1 6nleme ya da en azindan
azaltma noktasinda bir fayda saglamayacaktir. Ote yandan Tiirkiye’de, mevcut
mevzuatta, aile biitiinliigliniin korunmasina 6zel bir 6nem atfedilmis ve bosanma
ilkesel olarak zorlagtirllmigtir. Hatta aile i¢i problemlerin evliligi sonlandiracak
raddeye varmadan, miimkiinse sulh yoluyla ¢6ziime kavusturulmasi hiikkme
baglanmistir. 9.1.2003 tarih ve 4787 sayil1 Aile Mahkemelerinin Kurulug, Gérev
ve Yargilama Usullerine Dair Kanun’un 7. maddesi soyledir:

Aile mahkemeleri, 6nlerine gelen dava ve islerin 6zelliklerine gore, esasa girmeden dnce, aile
icindeki kargilikli sevgi, saygi ve hosgoriiniin korunmasi bakimindan eslerin ve ¢ocuklarm
kars1 karsiya olduklar1 sorunlar tespit ederek bunlarin sulh yoluyla ¢6ziimiinil, gerektiginde
uzmanlardan da yararlanarak tesvik eder. Sulh saglanamadigi takdirde yargilamaya devam
olunarak esas hakkinda karar verilir.

Goriildigh tizere sulh, kanunda, 6ncelikli ¢6ziim yolu olarak vazedilmis,
hakimler, davanin esasina girmeden once taraflari sulha tesvik etme vazifesi ile
yiikiimlenmislerdir. Ancak uygulamadaki aksakliklar nedeniyle, hdkimin bu amagla
yonlendirdigi davalarin yalnizca %10 undan az bir kisminda sulh yoluyla ¢6ziime

Adriane G. Berg, “The Attorney as Divorce Mediator,” Mediation Quarterly, 2 (1983): 21-28.

7 https://www.mevzuat.gov.tr/mevzuatmetin/1.5.4787.pdf (Son erigim 22.12.2023) Su da var ki
ilgili kanunda sulh yoluyla ¢6ziimden kastedilenin evlilige devamdan ziyade, ¢ekismeli yargi
yoluyla degil anlagarak bosanma olarak anlagilmasi da miimkiindiir.

37


https://www.mevzuat.gov.tr/mevzuatmetin/1.5.4787.pdf

darulfunun ilahiyat 35/Aile Arabuluculugu Ozel Sayisi

ulasiimistir.® TUIK ’in istatistiki verilerine gére Tiirkiye’de 2018 y1linda kaba evlenme
hiz1 %0,7’nin altina diiserken, kaba bosanma hiz1 da %0,17’nin {stline ¢ikmustir.
2002-2018 yillar1 arasinda 65 milyondan 82 milyona yiikselen niifusa ragmen,
evlenme oraninin 17 yillik bir zaman dilimi i¢erisinde en diisiik seviyeye (553.202);
bosanma oraninin ise yaklasik %50 artisla en yiiksek seviyeye (142.448) ulagmasi,
aile birligini tehdit eden yaygin tehlikenin boyutlarini gostermektedir.” Bu garpici
tabloya ragmen aile arabuluculugunu sadece “bosanma siirecini kolaylastiran” bir
uyusmazlik ¢éziim yolu olarak tasarlamak, arabuluculuk uygulamasinin sahip oldugu
potansiyelin ¢ok kiiciik bir kismindan istifade etmek anlamina gelir. Peki Tiirkiye’de
aile arabuluculugunun mevcut mevzuattaki goriiniimii nedir?

21 Ocak 1998 tarihinde alinan Avrupa Konseyi Bakanlar Komitesi’'nin Aile
Arabuluculugu Hakkindaki R (98) 1 Sayili Tavsiye Karar ile Konsey, Tiirkiye’nin
de aralarinda bulundugu iiye tilke hiikiimetlerine, aile arabuluculugunu uygulamaya
koymayi veya tesvik etmeyi ya da gerekliyse, mevcut aile arabuluculugunu gelistirmeyi;
aile uyusmaziliklarmmn uygun bir ¢oziim yolu olarak, aile arabuluculugunun éneminin
ve degerinin anlasiimast ve kullanilmast icin, (tavsiye kararinda) ongoriilen
ilkelerin yerlesmesi diigtincesiyle gerekli gordiikleri biitiin tedbirleri almay: ya da
gii¢lendirmeyi tavsiye etmistir.'” Esasen zikri gegen HUAK 1 yiiriirliige girmesinden
bu yana, Tiirkiye’de aile hukuku alanina 6zel bir arabuluculuk mevzuatinin ortaya
konmast ve etkin bir arabuluculuk sisteminin gelistirilmesi yoniindeki ¢aligmalar
stirmektedir. Ancak gayri resmi uyusmazlik ¢éziim yontemlerinin Tiirkiye’de
koklii bir tarihi olmasina ragmen, profesyonel arabuluculuk uygulamalarinda bu
tecrilbbeye yer vermeyen tasarilar izerinde calisildigi goriiliir. Halbuki pek ¢ok
iilkede, aile arabuluculugunda yerel sosyolojiye uygun modeller gelistirme yoluna
gidilmektedir. Tiirkiye’de ise basta Amerika ve Ingiltere olmak iizere Bat1 pratigini
aslina olabildigince uygun olarak Tiirkiye’ye aktarma egilimi hakimdir. Bu egilim
akademik tiretimlere de yansir. Zira bugiine kadar yapilan ¢alismalarda, ilahiyatc1
olanlar disinda ¢ok az sayida arastirmacinin Miisliiman veya gayrimiislim tilkelerdeki
Islam aile arabuluculugu pratigini inceledigi goriiliir. Bununla birlikte gerek geviri
caligmalar ve projeler gerekse akademik yazinlar yoluyla, Bat1 aile arabuluculugu
teorisi ve pratigine iliskin bilgi aktarimi tiim hiziyla devam etmektedir. 2019 yilinda
Robert E. Emery’nin Renegotiating Family Relationships: Divorce, Child Custody,
and Mediation adl kitab: Filiz Bolat tarafindan Aile Iliskilerini Tekrar Gézden

8  Orhan Filiz, “Tiirkiye’de Aile Mahkemeleri Uygulamasi ve Uygulamanin Degerlendirilmesi
Ugzerine Bir Arastirma,” Sosyal Politika Calismalar: Dergisi 25, 25 (2011): 73-96.

9 TUIK: Evlilik Istatistikleri, 2018.

10 Mustafa Ozbek, ““ Avrupa Konseyi Bakanlar Komitesinin ““Aile Arabuluculugu” Konulu Tavsiye
Karar1,” Dokuz Eylil Universitesi Hukuk Fakiiltesi Dergisi 7,2 (2005): 71-102.
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Gegirmek: Bosanma, Velayet ve Arabuluculuk adiyla ¢evrilmis,'! 2020 yilinda Marian
Roberts’in Mediation in Family Disputes: Principles of Practice adli kitab1 Abbas
Tiirniikli editorliigiinde Aile Uyusmazliklarinda Arabuluculuk: Uygulama Esaslar
adiyla dilimize kazandirilmistir.!> Avrupa Birligi ve Avrupa Konseyi tarafindan
birlikte finanse edilen ve Avrupa Konseyi tarafindan yliriitiilen “Aile Mahkemelerinin
Etkinliginin Artirilmasi: Aile Uyelerinin Haklarmin Daha Iyi Korunmasi” adli
proje nihayetinde hazirlanan kapsaml degerlendirme raporunda da Isvigre modeli
hakimdir."® Biilent Sen, Muratcan Bayraktar, Erhan Firat ve Nihal Coskun’un aile
ve bosanma arabuluculugu hakkindaki eserleri'* ve Hukuk Isleri Genel Miidiirliigii
Arabuluculuk Daire Baskanlig1 tarafindan yayimlanan Aile ve Miras Hukukunda
Uzman Arabuluculuk adli kitap'> Batili teori ve pratiklere yer vermekle yetinen
akademik yazmlarin yalmzca birkag drnegidir.'¢ Giiniimiizde cesitli Islam iilkelerinde
mevcut bulunan aile arabuluculugu uygulamalar1 ise ¢ogunlugu ilahiyat¢ilardan
olusan birka¢ akademisyen ve lisansiistii 6grencisi disinda pek ilgi gérmemistir.”

11 Robert E. Emery, Renegotiating Family Relationships: Divorce, Child Custody, and Mediation
(Guilford Press, 2012); Aile lliskilerini Tekrar Géozden Gegirmek: Bosanma, Velayet ve
Arabuluculuk, gev. Filiz Bolat (CK Yaymevi, 2019).

12 Marian Roberts, Mediation in Family Disputes: Principles of Practice (Routledge, 2020); Aile
Uyusmazliklarinda Arabuluculuk: Uygulama Esaslari, cev. ed. Abbas Tiirniiklii (Nobel Akademik
Yayincilik, 2020).

13 Aile Mahkemelerinde Alternatif Uyusmazlk Coziimii Mekanizmalarinin Kullanimina Iliskin
Oneriler Raporu, 2022 https://rm.coe.int/kapsaml-degerlendirme-raporu-web-/1680aa5f5c (Son
erisim: 2.10.2024).

14 Biilent Sen, Bosanma Arabuluculugu (Nobel Akademik Yaymncilik, 2015); Muratcan Bayraktar,
“Alman ve Tiirk Hukuk Sistemlerinde Arabuluculuk Diizenlemelerine Genel Baks,” Istanbul Barosu
Dergisi 89, 4 (2015): 151-172; Erhan Firat, “Aile Arabuluculugu” (Doktora tezi, Erzincan Binali
Yildirim Universitesi, 2021); Nihal Coskun, Aile Arabuluculugu (On iki Levha Yayncilik, 2023).

15 Ayca Ozdogan vd., Aile ve Miras Hukukunda Uzman Arabuluculuk, ed. Siikran Sipka vd. (Adalet
Bakanlig1 Hukuk Isleri Genel Miidiirliigii Arabuluculuk Daire Baskanligi, 2020).

16 Diger 6rekler igin bkz. Giil ipek Demir, “Karsilastirmali Hukukta Aile Arabuluculugu” (Yiiksek
lisans tezi, izmir Ekonomi Universitesi, 2022); Siileyman Duran, “Tiirk Aile Hukukundan Dogan
Uyusmazliklarda Arabuluculuk” (Yiiksek Lisans Tezi, izmir Ekonomi Universitesi, 2022); Kiibra
Acer Tungel, “Aile Hukuku Uyusmazliklarinda Arabuluculuk™ (Yiiksek Lisans Tezi, Ankara
Yildirim Beyazit Universitesi, 2023).

17 Ahmet Temel danigsmanliginda iiretilen tezlerden Malezya 6rnegi igin bkz. Zeynep Dogru,
“Malezya Orneginde islam Aile Hukukunda Arabuluculuk Uygulamalari” (Yiiksek Lisans Tezi,
Istanbul Universitesi, 2020); ingiltere 6rnegi igin bkz. Kiibra Bilgin, “Ingiltere’de Miisliiman
Tahkim Heyeti ve Aile Hukuku Uygulamalar1” (Yiiksek lisans tezi, Istanbul Universitesi, 2022);
Suudi Arabistan 6rnegi igin bkz. Fulya Kuncak, “Suudi Arabistan’da Aile Arabulucu-Hakemligi
Uygulamalar1” (Yiiksek lisans tezi, Istanbul Universitesi, 2022). Ayrica bkz. Mubin Burak Celik,
“Tiirk Hukuku’nda Islam Hukuku ile Karsilastirmali Olarak Aile Arabuluculugu” (Doktora
Tezi, Atatiirk Universitesi, 2024); “Modern Hukuk Sistemlerinde Aile Arabuluculugu,” 4SBU
Hukuk Fakiiltesi Dergisi, 2 (2023): 1009-1057; Ahmet Kasdibi, “Islam Aile Hukukunda Siddetli
Gegimsizlik ve Aile Arabuluculugu” (Doktora tezi, Karabiik Universitesi, 2022).
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2. Tiirkiye’de Aile Arabuluculugu Mevzuati ve Sorunlari

Mevcut haliyle HUAK, zaten aile arabuluculugu 6zelinde herhangi bir diizenlemeye
gitmemis, yalnizca aile i¢i siddet iddiasini i¢eren uyusmazliklarin arabuluculuga
elverisli olmadigin1 ve aile arabuluculuguna elverisli olan uyusmazliklarda da
icra edilebilirlik serhi i¢in gerekli olan incelemenin durugmali olarak yapilacagin
soylemekle yetinmistir.'® Bu da aile arabuluculugunun ancak ihtiyari arabuluculuk
formunda mevcut hukuk sisteminde bir yer edinebilecegini gosterir. Ancak Tiirk
aile hukukuna hakim olan gesitli ilkeler, aile arabuluculugu miiessesesine elverisli
uyusmazlik alanini oldukg¢a daraltir. HUAK m.1/2’de de ifade edildigi gibi ancak
taraflarin tizerinde serbestce tasarruf edebilecekleri is veya islemlerden dogan ozel
hukuk uyusmazliklarimin ¢oziimlenmesinde arabuluculuk kanunu uygulanabilir.”
Bu da mali uyusmazliklar haricindeki higbir aile uyusmazliginin arabuluculuga
elverigli olmadig1 anlamina gelir. Nitekim akademik faaliyetler ve yazinlar da
mevcut mevzuatin imkan verdigi bu sinirh alanda, aile arabuluculuguna elverisli
uyusmazliklarin tespitine ve etkin arabuluculuk modellerinin incelenmesine
yoneliktir.

Isvec Uluslararas1 Kalkinma ve Isbirligi Ajans1 (SIDA) ile Tiirkiye Cumhuriyeti
tarafindan birlikte finanse edilen, Avrupa Konseyi tarafindan yiiriitiilen ve 2017
yilinda tamamlanarak nihai verileri ana faydalanicisi olan T.C. Adalet Bakanligi’na
sunulan Tiirkiye’'de Hukuk Uyusmazhiklarinda Arabuluculuk Uygulamalarinin
Gelistirilmesi adli proje kapsaminda, 2016-2017 yillari igerisinde aile arabuluculugu
Ozelinde ¢ galistay diizenlenmistir.?® Calistay katilimcilarinca, nisanlanma ve
bosanma sonrasi istihkak ve alacaklarla ilgili uyusmazliklarin mevecut mevzuata
gore de aile arabuluculuguna elverisli oldugu noktasinda goriis birligine varilmistir.?!
Nitekim literatiirde de nisanla ilgili nisanin bozulmasindan dogan hediyelerin
iadesi ve maddi/manevi tazminat istemine iliskin uyusmazliklar, evlilikle ilgili
eve maddi katkida bulunulmamasi, sadakat yiikiimliiliigliniin ihlali, esin tasvip
etmedigi iste caligmakta 1srar, ¢cocuklarin bakimi, egitimi gibi uyusmazliklar,
bosanmaya iligkin bosanma protokoliiniin hazirlanmasi, mal paylasimi veya mal

18 Icra edilebilirlik incelemesinin diger uyusmazlik tiirlerinde dosya iizerinden yapilirken, aile
uyusmazliklarinda durugmali yapilmasi, aile hukukunda devletin miidahalesi ilkesinin bir
yansimasidir. Duygu Daglioglu, ““Aile Hukukuna Iliskin Uyusmazliklarda Arabuluculuk,”
ASBU Hukuk Fakiiltesi Dergisi, 2 (2020): 562-63.

19  https://www.mevzuat.gov.tr/mevzuatmetin/1.5.6325.pdf (Son erisim: 4 Ekim 2024)

20 Hukuk Uyusmazliklarinda Arabuluculuk Uygulamalarinin Gelistirilmesi Projesi Nihai Veri
Arastirmasi Raporu, 12.06.2017, https://rm.coe.int/mediation/168075fa4c (Son erisim: 27 Eyliil
2024)

21 Pervin Yildiz, “Tiirk Hukukunda Aile Arabuluculuguna iliskin Gelismeler,” icinde Arabuluculugun
Gelistirilmesi Uluslararasi Sempozyumu, ed. Ersin Erdogan (Pozitif Matbaacilik, 2019), 33-52.
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rejimi tasfiyesinden kaynakli uyusmazliklar ile bosanmanin kesinlesmesinden
sonraki maddi/manevi tazminat ve nafaka talepleri, ziynet esyas1 alacagi gibi mali
uyusmazliklar arabuluculuga elverigli uyusmazliklar olarak sunulur.??> Hatta mal
rejimi sdzlesmesinin dahi ancak kanunda 6ngoriilen sistemlerle sinirli bir alanda
arabuluculuga elverisli oldugu, yeni bir sistem yaratmanin bu noktada miimkiin
olmadigi ifade edilir.”?

Mevcut mevzuata gore bosanmanin asli neticelerinden olan evlilik birliginin
sona ermesi, kisisel durumlarin degismesi ve korunmasi (soyadi), kadin hakkinda
bekleme siiresi, mirasgilik sifatinin kaybedilmesi, evliligin butlani, bosanmanin
¢ocuklarla ilgili sonuglarindan velayetin tesisi, kaldiritlmasi veya degistirilmesi,
cocukla kisisel iliski, cocugun bakimi, soybagi ve istirak nafakasi gibi taraflarin
serbestge tasarruf edemeyecegi uyusmazliklar ise arabuluculuga elverisli degildir.
Zira butlan ve bosanma, taraf iradeleriyle degil insai nitelikteki mahkeme karariyla
ortaya ¢ikabilecek bir hukuki sonugtur. Hatta istirak nafakasina iliskin uyusmazliklar
bile her ne kadar malvarliksal bir nitelikte olsa da cocugun {iistiin yarar1 ve kamu
diizenini ilgilendiren bir uyusmazlik tiirii olarak goriilmesinden dolay1 arabuluculuga
elverigli kabul edilmez. Zira bu nafaka, ¢ocuga ait bir hak oldugundan, eslerin
iizerinde serbestce tasarrufta bulunabilecegi konular arasinda degildir. Cocugun
yararinin 6n planda oldugu, cocukla kisisel iliskinin tesisi ve ¢ocugun bakimina
iligkin uyusmazliklarin da arabuluculuga elverisli olmamasi1 bundan kaynaklanir.
Soybagi, velayet ve vesayete iliskin uyusmazliklar da aile hukuku uyusmazliklart
arasinda kamu diizeni diisiincesinin en baskin oldugu uyusmazlik tiirleri olarak
gorildiigiinden arabuluculuga elverisli degildir. Gergi literatiirde babanin
tanima beyaninda oldugu gibi tek tarafli irade beyanina dayali soybagi tesisinin
miimkiin olmasina ve soybaginin reddi s6z konusu olmadig1 miiddetge, evlilikteki
kocanin ¢ocugun gergekten babasi olmamasinin soybaginin mevcudiyetine zarar
vermeyecegine igaretle, bu tiirden uyusmazliklarin da arabuluculuga elverisli
olabilecegini savunanlar vardir.

Yukarida zikri gegen ii¢ ¢alistaya ve aile arabuluculugu literatiiriine damga
vuran en 6nemli tartisma konularindan birisi, aile i¢i siddet uyusmazliklarinin
arabuluculuga elverisliligi meselesidir. Calistay katilimeilarinin bir grubu, HUAK
aile i¢i siddet iddias1 i¢eren uyusmazliklarin arabuluculuga elverisli olmadigin

22 Borii, 1043-1061; Huriye Reyhan Demircioglu, “Aile Hukuku Uyusmazliklari Bakimindan
6325 Sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun Uygulanabilirligi,” Adalet
Akademisi Dergisi, 23 (2015): 45-84; Beyhan Kaplan Giiler, Bosanmanin Hukuki Sonu¢larinda
Arabuluculuk (Simer Kitapevi, 2014).

23 Demircioglu, 45-84.
24 Daglioglu, 551-587.
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ongorse de” fiziksel, cinsel, ekonomik veya psikolojik farkli sekil ve diizeylerde
karsimiza ¢ikabilen siddet olgusunun her tiirliniin, taraflarin iradesini serbestce
ortaya koymalarini engelleyici nitelikte olmayabilecegini savunur. Onlara gore
uzman bir aile arabulucusundan yararlanildig1 veya mekik arabuluculugu® gibi
cesitli arabuluculuk modellerine bagvuruldugu takdirde, muhtemel mahzurlar
bertaraf edilebilecektir. Bu goriise gore fiziksel de olsa yillar 6nce ger¢eklesmis bir
siddetin degil devam eden siddetin arabuluculuga engel kabul edilmesi yoniinde
bir tavir gelistirilmelidir. Katilimcilarin diger grubu ise gerek Anayasa’nin gerekse
uluslararasi sézlesmelerin emredici hiikiimleri geregince, cocuk ve kadinlarin
yararinin gozetilmesi bir zorunlulukken, arabuluculuk gibi taraflarin iradelerini
esit diizeyde ortaya koymalarini gerektiren bir siiregte, siddet géren magdur tarafin
cekingenliginin, hakkini etkin bigimde savunamamasina yol acabilecegine isaret
eder. Agirlik kazanan bu goriise gore tiim siddet tiirlerinde mutlaka gii¢ dengesizligi
ortaya ¢ikacak ve bu da arabuluculuga elverissiz bir ortam olusturacaktir.?’ Siddetin
herhangi bir tiiriinlin ortaya ¢ikmasi halinde arabuluculuk siirecinin derhal
sonlandirilmasi gerektigi yoniindeki goriis Altintas tarafindan da savunulmaktadir.”®
Nitekim HUAKa iliskin Adalet Komisyonu gerekg¢esinde de kanun koyucunun
aile i¢i siddet iddias1 igeren uyusmazliklart arabuluculuga elverigli uyusmazliklar
arasindan ¢ikarma nedeni sdyle ifade edilmistir:

... arabuluculuk sirasinda yapilan miizakereler, taraflarin herhangi bir korku veya baski
altinda kalmamast ve taraflarin esitligi prensibine dayanir. Arabuluculuk, taraflarin kendilerini
giivende hissedecekleri bir ortamda gergeklestirilmelidir. Yapilan aragtirmalarsa aile igi siddet
olaylarmin varligy, taraflardan birinin digerini tehdit etmesi veya benzeri nedenlerin varligt
halinde, taraflarin kendilerini giivende hissedemeyeceklerini ve esitlik prensibinin hayata
gegemeyecegini gostermektedir. Bu nedenle aile i¢i siddet iddias1 igeren uyusmazliklarin
arabuluculuga uygun olmadig1 sonucuna vartlmigtir.””

Ancak konuya iligkin 6gretide farkli goriislere rastlanilmaktadir. Firat, aile
i¢i siddetin dar yorumlanarak, bu tiirden fiillerin bir kisminin CMK’da mevcut
uzlastirma kapsamindaki suclar dikkate alinmak suretiyle aile arabuluculuguna

25 Bukanun, yabancilik unsuru tastyanlar da dahil olmak {izere, ancak taraflarin izerinde serbestce
tasarruf edebilecekleri is veya islemlerden dogan 6zel hukuk uyusmazliklarinin ¢dziimlenmesinde
uygulanir. Su kadar ki, aile i¢i siddet iddiasini igeren uyusmazliklar arabuluculuga elverisli
degildir.

26 Bu arabuluculuk modelinde taraflar fiziksel olarak ayni ortamda bulunmaz. Arabulucu herkes
icin kabul edilebilir bir ¢6ziim bulununcaya kadar taraflarla farkli oturumlarda bir araya gelir.

27 Yildiz, 32-52.

28 Mehtap Sahin Altintas, “Aile Hukukundan Dogan Uyusmazliklarin Arabuluculuga Elverisliligi,”
Medeni Hukuk Dergisi 1,2 (2024): 155-58.

29  Samil Demir, “Arabuluculuk ile Aile i¢i Siddet ve Uzlagmaya Tabi Suglarin Iliskisi,” Ankara
Barosu Dergisi, 2 (2014): 211-228.
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elverisli hale getirilmesini savunur.*® Bazi doktrin yazarlari tarafindan ise alkol
ve uyusturucu bagimlilig1 veya agir psikolojik rahatsizlik icermeyen seyrek siddet
vakalarinda, taraflarin giivenligini ve esitligini temin eden bir miizakere ortami
saglandig1 takdirde arabuluculugun yararli olabilecegi ifade edilir.*! Mevzuatin
ispatlanmis siddetin 6tesinde siddet iddiasini igeren tiim uyusmazliklari kapsayici
mahiyeti, aile arabuluculugunu oldukca sinirlayici yorumlara sebep olmustur.
Borii, bu noktada, sozlii siddet, hakaret veya ekonomik siddetin varlig1 halinde
arabuluculuk imkanim kapatmamanin daha dogru oldugunu, hakaret kaynakli
diger davalarda arabulucuya gitme imkani varken, aile arabuluculugunda da bu
kapinin agik tutulmasi gerektigini diisiintir. Bunun diginda, aile arabuluculugunun,
davaya yonlendirilmesi halinde siddetin tirmanma ihtimaline kars1 onleyici bir
tedbire, siddeti uygulayan bireyin hatasini anlamasina ve pismanlik duymasina
yardimct, aile bireyleri arasindaki iligkileri onarici bir siirece de doniistiiriilebilecegi
kanaatindedir.** Siddetin ekonomik ve psikolojik oldugu bazi uyusmazlik hallerinde
arabulucuya gidilebilecegi, arabuluculuga engel siddete iligskin kanun yorumunun
fiziksel ve cinsel siddetle sinirli dar bir ¢ercevede yapilmasi gerektigi Daglioglu
tarafindan da savunulur.** Bu noktada Demir de ¢iftlerin biyiik ¢ogunlugunun
ozellikle psikolojik siddet yasamadan bosanma asamasina gelmedigini, siddetin genis
yorumlanmasi halinde bosanma davalarinin biiytik bir kisminda fer’1 neticelerin
arabuluculuga elverissiz hale gelecegini, 6zlinde arabuluculuga elverisli olan fer’i
nitelikteki uyusmazliklarin, aile i¢i siddet iddiasi i¢erse dahi ihtiyari arabuluculuga
elverisli kilinmasi gerektigini savunur. Boylece aile i¢i siddet bakimindan amacini
asan bu sinirlayici yorumun da dniine gegilmis olur.3* Demircioglu da istanbul
Sozlesmesi’nde bile sadece zorunlu arabuluculuk igin s6z konusu olan bu
elverigsizlik durumunu smirlamak adina, ilgili hitkmiin “konusu bizatihi siddet
olan uyugmazliklar arabuluculuga elverisli degildir”” seklinde anlagilmas1 gerektigi
savunur.’® Anlasilan o ki her somut olay, kendine has 6zellikleri ve uygulanan
siddetin tipi dikkate alinmak suretiyle ayri ayr1 irdelenip arabuluculuk yoluna

30 Firat, Firat, “Aile Arabuluculugu,” 235-36.

31 Gonca Giilfem Bozdag, “Arabuluculuk ve Arabuluculugun Ebeveynler Arasindaki Uluslararasi
Ihtilaflarda Uygulanabilirligi,” Gazi Universitesi Hukuk Fakiiltesi Dergisi 20, 1 (2016): 101-
136; Borii, 1043-61.

32 Levent Bori, “Kadina Karsi Siddette Arabuluculuk Kurumuna Kars1 Bazi Degerlendirmeler,”
Tiirkiye Barolar Birligi Dergisi, Ozel Say1 (2017): 173-198. Aile arabuluculugu ve siddet hakkinda
bir diger calisma i¢in bkz. Ayse Dilek Ergiiler, “Aile Arabuluculugu ve Aile i¢i Siddet,” iginde
Arabuluculuk Zirvesi II, ed. Yasemin Giilliioglu Altun (On iki Levha Yayinlari, 2020), 355-364.

33 Daglioglu, 572-77.
34 Demir, 211-228.
35 Demircioglu, 71-73.
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bagvurunun miimkiin olup olmadiginin kararlastirilmasi daha dogru olacaktir.*®

Aile arabuluculuguna iliskin 6gretideki tartismali bir diger husus, aile
arabuluculuguna zorunlu dava sart1 arabuluculuk modelinin getirilmesidir. Avrupa
Konseyi Bakanlar Komitesi’nin aile arabuluculuguna iliskin tavsiye kararinda,
aile arabuluculugunun kural olarak ihtiyari olmasi gerektigi ifade edilir.’” Ancak
Adalet Bakanligi’nin aile arabuluculugunda dava sarti arabuluculuga gecis lizerine
calismalar yiiriittiigii bilinmektedir. Kimi 6greti yazarlari, aile hukukuna iliskin
uyusmazliklarda, 6zellikle de yargisal siirece gegmeden uzlaginin temini noktasinda,
dava sart1 arabuluculuk uygulamasinin olumlu sonuglar dogurabilecegini savunur.*®
Firat ise aile arabuluculugunun uygulanabilirligi ve aile arabuluculugunda dava
sart1 arabuluculugun imkanini inceledigi doktora tezinde, aile hukukunda dava
sart1 arabuluculuk, diger adiyla zorunlu arabuluculuk uygulamasina gegilmesinin
bir fayda dogurmayacagini iddia eder. Firat, bunun yerine Ingiltere’de oldugu gibi
dava acilmadan 6nce arabuluculuk bilgilendirme ve degerlendirme toplantisina
zorunlu katilim saglanarak, aile arabuluculuguna devamin taraflarin iradi taleplerine
birakilmasini savunur.®* Avrupa Birligi ve Avrupa Konseyi tarafindan birlikte finanse
edilen ve Avrupa Konseyi tarafindan yiiriitiilen “Aile Mahkemelerinin Etkinliginin
Artirilmast: Aile Uyelerinin Haklarmin Daha Iyi Korunmasi” adli proje kapsaminda
hazirlanan kapsamli degerlendirme raporunda dikkat ¢eken 6neri, HUAK kapsamina
girmeyen aile hukuku uyusmazliklarinda, hakimin yargilamanin her asamasinda
ancak ozellikle de 6n incelemede veya davanin agilmasi sonrasi dava dilekgesi heniiz
davaliya teblig edilmeden once taraflar1 arabuluculuk bilgilendirme toplantisina
tesvik etmesi yoniinde diizenlemeye gidilmesidir. Oneride, Aile Mahkemeleri
Kanunu’nun 7. maddesinde sdyle bir degisiklige gidilerek “Aile mahkemeleri,
onlerine gelen dava ve islerin ozelliklerine gore, esasa girmeden once, aile i¢indeki
karsilikl sevgi, saygi ve hoggoriiniin korunmasi bakimindan eslerin ve ¢ocuklarin
karst karsiya olduklart sorunlart tespit ederek bunlarin sulh veya arabuluculuk
yoluyla ¢oziimiinii, gerektiginde uzmanlardan da yararlanarak tesvik eder. Sulh
saglanamadigr veya arabuluculuk faaliyeti sonucunda anlasilamadig: takdirde
yvargilamaya devam olunarak esas hakkinda karar verilir.” arabuluculuga tekrar
vurgu yapilmasi da tavsiye edilir.*

36 Bori, “Kadina Kars1 Siddet,” 195-98.
37 Daglioglu, 577-79.

38 Mesela bkz. Ozmumcu; Akkaya; Daglioglu, 2020) Seda Ozmumcu, Uzak Dogu’da Arabuluculuk
Anlayst ile Tiirk Hukuk Sisteminde Arabuluculuk Kurumuna Genel Bir Bakis (On iki Levha
Yayncilik, t.y.).

39 Firat, “Aile Arabuluculugu,” 235-36.

40 Aile Mahkemelerinde Alternatif Uyusmazlik Coziimii Mekanizmalarimin Kullammna Iligkin
Oneriler, 2022.
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Ogretide tartisilan bir diger husus, aile arabuluculugunda, mahkeme ici-mahkeme
dis1 arabuluculuk sistemlerinden hangisinin benimsenecegidir. Adalet Bakanlig1
tarafindan yiiriitilmekte olan tasar1 ¢aligmalarina da etki eden 6gretideki baskin
kanaat, aile arabuluculugunu mahkeme temelli bir uygulama olarak kurgulama
yoniindedir.*! Aile arabuluculugunun mahkeme temelli olmasini ve anlagma
belgelerinin aile mahkemesi hakiminin denetiminden gegirilmesini savunma
noktasinda, Firat da bu ana damara yakin durur. Ancak o, evlilik birliginin dagilmasini
Onleyici bir yontem olarak aile arabuluculugunun, amacini gergeklestirme yolunda
daha etkin bir faaliyet haline getirilebilmesi i¢in sadece bir hukuk¢u veya psiko-
sosyal bilimlerde uzman bir kisinin beklenen fayday1 dogurmayacag goriistindedir.
Ona gore biri hukukeu digeri genellikle bir terapist veya sosyal bilimler-davranis
bilimleri alaninda uzman bir kisi olan es arabuluculuk sistemine gegilmelidir.*?
Bu 6neri daha sonra Coskun tarafindan da tekrarlanacaktir. Zira HUAK m. 15/6
cercevesinde, taraflarin ihtiyag duymasi ve riza géstermesi halinde terapistlerin
uzman sifat1 ile miizakerelerde yer almas1 miimkiin olsa da mevcut mevzuatta hem
arabulucularin hem de es arabulucularin hukuk¢u olma zorunlulugu bulunur.* Bu
noktada mevzuatta degisiklik teklif eden Firat ve Coskun’un sdyledikleri 6nem arz
eder. Zira ¢iftlerin talepleri halinde ilahiyat alaninda uzmanlagmis arabulucularin, es
arabuluculuk sistemi iizerinden siirece dahil edilmesi bu yolla miimkiin olabilecektir.
Mevcut mevzuata gore arabulucunun hukukgu olma zorunlulugu vardir. Halbuki
aile arabuluculugu noktasinda kurucu sayilabilecek Ingiltere bile kendi biinyesinde
yasayan Miisliman azinlik niifusun kendilerine uygun hakemlik merkezleri
(arbitrational tribunals) kurarak kendi ¢éztimlerini kendi sosyal pratiklerine ve
bunlarm dayandigi Islam hukuku normlaria uygun olarak iiretmelerini tesvik
etmektedir.** Mahkemelerdeki dava yiikiinii hafifletme maksadiyla ortaya ¢ikan
alternatif bir uyusmazlik ¢6ziim yolunu, mahkemeye ve yalnizca hukukculara
bagiml hale getirmek, bu amaci etkili bir bicimde gerceklestirmenin Oniinde
engel olacaktir.

41 Erdem Simsek, “Aile Hukuku’na liskin Uyusmazlhiklarm Céziimii I¢in Diizenlenmesi Gereken,
Ayri Bir Arabuluculuk Kanunu ile flgili Degerlendirme,” icinde Arabuluculugun Gelistirilmesi
Uluslararasi Sempozyumu, ed. Ersin Erdogan (Pozitif Matbaacilik, 2019), 57-78.

42  Erhan Frrat, ““Aile Arabuluculugu,” Tiirkiye Adalet Akademisi Dergisi, 49 (2022): 371-388.

43 Coskun, 279-280. Aile arabuluculugu noktasinda aile danisma merkezlerinden yararlanilmasini,
aile danismani veya terapistlerin de arabulucu olabilmesini savunan baska isimler de vardir.
Mesela bkz. Tolga Akkaya, “Bosanma Davasinda Alimabilecek Gegici Hukuki Korumalar veya
Hakimin Miidahalesi Yoluyla Cocugun Korunmas: Kapsaminda Zorunlu Arabuluculuk ve
Bosanma Siireci (Aile) Danismanligy,” Ankara Barosu Dergisi, 4 (2014): 24-61.

44 Rafidah Mohamad Cusairi, The Application of Islamic Shari’ah to the Muslim Minority Living
in the Uk: A Comparative Study on Family Mediation Between English Law and Faith-Based
Med-Arb at Shari’ah Councils (Glasgow Caledonian University. 2013).
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Hemen hemen tiim 6greti yazarlar1 ve hukuk uygulayicilarinin hemfikir oldugu
husus, aile arabuluculuguna elverigli alanlarin ve bu alanlara iliskin usul ve esaslarin
belirlendigi bir mevzuat degisikligine gidilmesinin gerekliligidir. Bu noktada
Kavasoglu’nun aralarinda yer aldig1 bir grup, Aile Arabuluculuk Kanunu adli ayr
bir kanunla diizenleme yapilmasini gerekli goriirken, Firat’in da katildig1 diger
grup aile arabuluculugunun HUAK iginde ayr1 bir boliim olarak diizenlenmesini
yeterli bulur.* Ancak esas 6nemli olan mevzuatin, sosyal vakiaya uygun, toplumun
beklentilerini karsilayan ve bogsanma siirecini kolaylastirmaktan ziyade bosanma
talebini ortadan kaldirici bir aile arabuluculugu uygulamasina imkan verecek bicimde
tasarlanmasidir. Bunu gerceklestirmenin bir adimi da dncelikle, Tiirkiye’de var olan
aile yapisinin, bu yapiyi etkileyen toplumsal dinamiklerin ve aile iginde karsilagilan
uyusmazliklarin ¢oztimiinde bagvurulan geleneksel gayri resmi uygulamalarin tespit
edilmesidir. Bu noktada, karsimiza, niifusunun biiyiik ¢ogunlugu Misliiman olan
toplumumuzun, uyusmazliklarda ¢éztime ulasma noktasinda, dini degerlere bigtigi
biiyiik rol gikmaktadir. Zira 1400 yillik bir ilmi gelenege dayanan Islam hukuku
entelektiiel birikimi, Tiirkiye toplumunu dogrudan etkilemeye hatta kimi yonleriyle
bireylerin hayatin1 yonetmeye devam etmektedir. Bu anlamda gayri resmi bir bigimde
geleneksel olarak devam eden bu pratiklerin, formel ve profesyonel arabuluculuk
uygulamalari agamasinda dikkate alinmamasinin makul bir izah1 yoktur. Dolayisiyla
mezkur degerlere dayali Islam aile arabulucu-hakemliginin resmi uygulamasini
devam ettiren iilkelerdeki tecriibeleri mevcut literatiire aktarmak bir ihtiyactir.
Zira Tiirkiye’de yapilan evliliklerin %98,2’sine dini nikah da eslik etmektedir. Bu
sozlesmelerin yapilmasi, ¢iftlerin aile birligini kurarken, kanuni yiikiimliiliiklerinin
yan sira evlilikleri boyunca ve muhtemel ayrilik sonrasinda, Islam’m éngordiigii
normlara uygun davranma egilimi gosterdiklerine ve gostereceklerine igaret eder.
Yapilan arastirmalarda, hayatini dinin emirlerine gore sekillendirdigini soyleyenlerin
%93,2 gibi biiyiik bir orana sahip olmas1,*® dini rehberligin toplumsal olarak
giiclii bir zemini oldugunu, toplumun her katmanindan insanlarin dini kurallara
riayet noktasinda az ya da ¢ok hassasiyet tagidigini gésterir. Bu da Islam aile
arabuluculugunun toplumda karsiligi olan bir kurum oldugunu ve bu kuruma iligkin
farkli cografyalardaki tecriibenin iilkemizdeki mevcut 6gretiye dahil edilmesinin
gerekliligini ortaya koyar.

45 Abdurrahman Kavasoglu; Tansu Giindogdu, “Aile Arabuluculugunun Tarihi Gelisimi ve
Ulkemizdeki Mevzuat Agisindan Degerlendirilmesi”. SDUHFD 11, 2021/2, 771-789; Furat,
“Aile Arabuluculugu,” 237-241.

46 Temel, “Tiirkiye’de Aile Arabuluculugu,” 330.
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Degerlendirme?’

02.01.2013-13.06.2022 tarihleri arasinda Tiirkiye’nin hemen hemen her ilinden
Diyanet Isleri Bagkanlig1 Aile Irsat ve Rehberlik Biirosu’na toplam 125665 adet sesli
soru gelmistir. Bu sorular igerisinde, proje ¢alisma konusu olan bosanma ve bosanma
sonras1 sorunlar basligi altinda toplam 16.171 soru bulunmaktadir. Bu sorularin
yillara gore dagilimi incelendiginde, yildan yila artis gdsterme noktasinda bir ivme
kazandig1 anlasilir. Bu da Tiirk toplumunun, aile hukukuna iliskin uyusmazliklarinda
bilgi edinme ve rehberlik/arabuluculuk talebinde bulunma noktasinda, Diyanet’e,
zaman igerisinde etkinligi artan 6nemli bir rol bigtigini ortaya koyar.
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Grafik 1. Aile Irsat ve Rehberlik Biirosu’na Gelen Aile Hukuku Sorularmin Yillara Gére
Dagilimi

Aile irsat ve Rehberlik Biirosu’na gelen bu sorular, soru soranin cinsiyetine ve
yasina gore ayristirildiginda, sorularin biiyiik bir kisminin, 25-40 yaslar arasindaki
kadin ve erkek geng yetiskin bireyler tarafindan yoneltildigi anlasilir.

Yas Grubu
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Grafik 2. Aile Irsat ve Rehberlik Biirosu’na Aile Hukukuna Iliskin Soru Soranlarin Yas Dagilim1

47 Bu baglik altindaki grafik ve semalarin olusturulmasina katki saglayan Fulya Kuncak’a ve
verilerin analizinde gérev alan 220K 027 numarali ve Islam Hukukunda Aile Arabulucu-Hakemligi
ve Cagdas Uygulamalar adli TUBITAK 1001 projesi bursiyerleri Elif Kiibra Tiirkmen, Kiibra
Bilgin, Ummii Eymen Balbaba, Yasemin Yikar, Omer Faruk Aktas ve Muhammed Furkan Ak’a
tesekkiir ederim.
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Asagidaki tabloda gozlemlenebildigi tizere soru soranlarin ezici bir cogunlugu
kadnlardir.

Cinsiyeti

Kadin 12.412

0 1242 2484 3726 4968 6210 7452 8694 9936 11178 12420
Katiimcilann Cinsiyet istatistigi (Toplam Katilimei 16.171)

Grafik 3. Aile Irsat ve Rehberlik Biirosu’na Aile Hukukuna iliskin Soru Soranlarm Cinsiyete

Gore Dagilimi

Sorular, bireylerin Islam aile hukukuna iliskin hususlarda, yogun bir sekilde
bilgi veya arabuluculuk ve rehberlik talebinde bulundugunu gosterir. Asagidaki
grafikte goriildiigii lizere bireyler, bosanma, velayet hak ve sorumluluklari, mali
haklar ve es/cocuk nafaka hiikiimlerine iliskin sorularina Islam aile hukukunun
ne cevap verdigini 6grenmek istemistir.

Islam Aile Hukuku Bilgi Talebi

Bosanma Hukimleri

Velayet Hak ve Sorumlulugu

0% 9% 18% 2% 36% 45% 54% 63% 2% 81% N%

Mali Hak Hikiimleri

Es/Gocuk Nafaka Hikimleri

Grafik 4. Aile Irsat ve Rehberlik Biirosu’na Yoneltilen Aile Hukuku Sorularinin Konulara

Gore Dagilimi

Islam aile hukukuna iliskin hususlarda Diyanet’ten bilgi talebinde bulunanlarn,
cinsiyetlere gore dagilimini gosteren asagidaki tabloda da goriildiigii izere, talepler
ezici bir gogunlukla yine kadinlardan gelmistir. Bilgi talebinin en ¢ok yogunlagtigi
konular ise mali haklar ile bosanma hakkindadir.
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Tablo 1.
Aile Irsat ve Rehberlik Biirosu na Sorular ve Soramin Cinsiyeti Iligkisi

Cinsiyeti = Erkek Cinsiyeti = Kadin
Bosanma Hiikiimleri 23,6% 76,4%
Es/Cocuk Nafaka Hiikiimleri 18,4% 81,6%
Mali Hak Hiikiimleri 28,8% 71,2%
Velayet Hak ve Sorumlulugu 19,6% 80,4%

Bu sorular icerisinde, arabuluculuk talebi olarak siniflandirilmas1 miimkiin olan
sorularin genel konularina gore dagilimi asagidaki grafikte goriildiigu gibidir.
Yukaridaki tablo ile benzer sekilde en ¢ok bosanma siirecinde olmak tizere, velayet,
mal rejimi ve es/cocuk nafakasi hususlarinda arabuluculuk ve rehberlik talebi
gergeklestirilmistir.

Arabuluculuk Talebi

- Bosanma Siireci Arbuluculk Talep/imkani
I Velayet

Rehberlik Talebi

Mal Rejimi

I Es/Cocuk Nafakasi

Grafik 5. Aile Irsat ve Rehberlik Biirosu’ndan Arabuluculuk Talebinde Bulunulan

Konularin Dagilimi

Arabuluculuk ve rehberlik talebinde bulunanlarin cinsiyetlere gére dagilimina
bakildiginda, taleplerin yine yogun bir sekilde kadinlardan geldigi anlasilir. Soru
yOneltme yoniiyle cinsiyetler arasi motivasyon farkinin, en ¢ok velayet ve es/
cocuk nafakasi konularinda oldugu; bosanmaya ve 6zellikle de mal rejimine iliskin
arabuluculuk talebi noktasinda bu farkin bir miktar azaldig1 gézlemlenir.

Tablo 2.
Aile Irsat ve Rehberlik Biirosu ndan Arabuluculuk Talebinde Bulunulan Anlasmazliklar ve Talep
Sahibinin Cinsiyeti

Cinsiyeti = Erkek Cinsiyeti = Kadin
Bosanma Siireci Arabuluculuk Talep/imkém 23,8% 76,2%
Es/Cocuk Nafakasi 18,4% 81,6%
Mal Rejimi 28,4% 71,6%
Velayet 18,3% 81,7%
Rehberlik Talebi 19,5% 80,5%

Bu verilerin tamami gerek aile biitiinliigiiniin muhafazas1 gerekse bogsanma
uyusmazliklarinin ¢6ziimii noktasinda, dini rehberligin agik bir bi¢imde etkili
olabilecegini gosterir. Psikolojik danismanlik ve rehberlikte olmayan, ancak bu
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tiir bir dini rehberlikte 6ne ¢ikacak olan énemli bir faktdr de Islam hukukunun
sahip oldugu uhrevi yaptirim giiciidiir. Zira Islam hukukunun uhrevi yaptirim
giicii, taraflarin tavir ve davramislarim sekillendirmede etkili olabilir. Ozellikle
aile i¢i siddetin 6nlenmesi agisindan, yargiya taginmayan siddet hallerinde,
diinyevi bir yaptirimla karsilasmasa da uhrevi bir ceza terettlip edeceginin siddet
uygulayan bireye, dini rehberlik esnasinda bildirilmesi, aile i¢i siddetin 6niine
gecmede etkili olabilir. Yine fikhin velayet ile bakim hakkini ayiran tavri dikkate
alinarak, cocugun velayeti ve bakimi noktasinda mevcut mevzuattakine alternatif
modeller gelistirilebilir. Dini rehberlik ve iletisim konusunda egitimli uzmanlar,
taraflarin bilmedigi ancak bildigi takdirde dikkate alacagi bu ve benzeri pek ¢ok
konuyu giindeme getirerek, aile i¢i uyusmazliklarin ¢oziilmesine katki saglayabilir.
Ancak bunun i¢in Tiirkiye’nin benimsedigi arabuluculuk modelinde degisiklige
gitmesi gereklidir. 6325 sayilt HUAK’1n 2. maddesi ve ilgili yonetmeligin 4. ve
19. maddelerine bakildiginda, iilkemizde kabul edilen arabuluculuk modelinin
kolaylastiric1 arabuluculuk (facilitative mediation) oldugu anlasilir. Halbuki
Ozmumcu’nun da 6nerdigi gibi bu model bir kenara birakilarak arabulucunun
gerektiginde degerlendirme yapip ¢6ziim Onerisinde bulunmasina imkan veren
ve bugiin Bati’da da uygulanmakta olan degerlendirici (evaluative mediation)
arabuluculuk modeline gegilebilir.* Burada Firat ve Coskun’un es arabuluculuk
oOnerisi de hatirlanabilir. Zira bu 6neri dikkate alindig1 takdirde ilahiyat uzmanlar
da arabuluculuk siirecine dahil edilebilecektir.

Islam hukukunda aile arabulucu-hakemliginin klasik gériiniimii incelendiginde,
arabuluculuk ve hakemlik siire¢lerini karma bir bigimde isletmeyi 6ngdren, ilke
olarak ailenin korunmasini amaglayan ve baglayici bir ¢dziime ulagmay1 i¢eren
gliclii bir uygulamaya isaret ettigi anlasilir. Nitekim arabuluculuk ve tahkim
karmas1 bir alternatif uyusmazlik ¢6ziim modeli bugiin Batida da ¢esitli alanlarda
uygulanmaktadir.** 1980’lerden itibaren med-arb (mediation/arbitration) olarak
adlandirilan modelin, yalnizca arabuluculuga dayanan modele kiyasla bazi
avantajlar sundugu c¢esitli arastirmalarda belirtilmistir. Med-arb modelinde,
arabulucu, taraflarin miizakereleri basartyla sonuglandirmasi durumunda yalnizca
arabulucu roliinii Ustlenirken, uzlagmaya varilamayan konularda hakem roliine
gecerek baglayict bir karar vermektedir. Bu modelin, salt arabuluculuktan en

48  Seda Ozmumcu, Uzak Dogu 'da Arabuluculuk Anlayist ile Tiirk Hukuk Sisteminde Arabuluculuk
Kurumuna Genel Bir Bakig (On iki Levha Yaymcilik, t.y.).

49 Barry C. Bartel, “Med-Arb as a Distinct Method of Dispute Resolution: History, Analysis, and
Potential,” Willamette Law Review 27, 3(1991): 661-92. Islam aile hukukunun tahkim miiessesesi
hakkinda bilgi i¢in bkz. Ibrahim Yilmaz, “Islam Aile Hukukunda Bosanmalar1 Onleyici Bir
Tedbir Olarak Tahkim Miiessesesine Hukuki Islerlik Kazandirilmas1,” Turkish Studies 12, 10
(2017): 329-360.
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onemli farki ise, taraflarin hakem olacak ti¢lincii sahsa karsi olumsuz bir izlenim
yaratmamak adina daha uzlagmaci ve yapici bir tutum sergileyerek miizakerelere
katkida bulunmalaridir. Bu durum, arabuluculuk siirecini olumlu yonde etkileyerek
¢ogu zaman tiim anlagmazliklarin veya biiyiik bir kisminin tahkim agamasina
gecilmeden ¢oziilmesini saglamaktadir.® Buna ek olarak, arabulucunun tahkim
yontemiyle sahip oldugu yetkinin, ¢dzliimsiiz hale gelmis anlagmazliklari sonuca
ulastirmada ve taraflardan biri i¢in olumsuz olabilecek bir anlagsmay1 adil bir sekilde
diizenlemede etkili olacagi belirtilmektedir. Tiirkge literatiirde yapilan ti¢ ¢alisma,
modelin ¢esitli kombinasyonlarina, avantaj ve dezavantajlarina, is ve ticaret hukuku
alanindaki kullanimina odaklanmis; ancak aile arabuluculugundaki kullanimina
deginmemistir.”' Ozbek, is hukuku, kat miilkiyeti hukuku ve kira sézlesmelerinden
dogan uyusmazliklarda zorunlu arabulucu-tahkim uygulamasina gidilmesini tavsiye
ederken, aile hukukunda zorunlu aile arabuluculuguna gidilmesini tavsiye etmekle
yetinerek arabulucu-tahkim modelinin aile uyusmazliklarinda kullanimi ihtimaline
deginmemistir.”? Islam aile hukukundaki sulh temelli arabulucu-hakemlik modeli,
baz1 yonlerden benzerlik gosterse de iki model arasinda dikkat edilmesi gereken
farkliliklar bulunmaktadir. Ilk olarak, Bat tarzi med-arb yénteminde arabuluculugun
amact, taraflari bir araya getirmek ya da evliligi siirdirmek degildir. Buna karsilik,
sulh temelli arabulucu-hakemlik modelinde oncelikli ve temel hedef, miimkiinse
ailenin korunmasini saglamaktir. Ikinci olarak, bati tarz1 med-arb modelinde taraflarin
aile liyelerinin siirece dahil edilmesi s6z konusu edilmezken, sulh temelli arabulucu-
hakemlik modelinde taraflarin ailelerinden birer kisinin dogrudan arabulucu-hakem
olarak gorev alabilmesi miimkiindiir.>® Yapilmasi gereken basta Pakistan, Malezya,
Urdiin, Fas, Misir ve Suudi Arabistan gibi Islam aile arabuluculugu icra eden Islam
iilkeleri olmak {izere ABD ve Ingiltere gibi Miisliiman azinlik gruplarina islam aile
arabuluculugu pratigini yapma imkani taniyan gayrimiislim iilkeler incelenerek,
mevzuat degisikligi siirecindeki Tiirkiye’ye, bugiine kadar ihmal edilen Islami aile
arabuluculugu pratigine iliskin bilgiyi kazandirmaktir. Bu bilginin Adalet Bakanlig:

50 William Donohue vd., “Models of Divorce Mediation,” Family and Conciliation Courts Review
27 (1989): 37-46.

51 Al Yesilirmak, “Uyusmazliklarin Arabuluculuk ve Tahkim Yollarinin Birlikte Kullanilarak
Coziimii (Med-Arb),” i¢inde Arabuluculugun Gelistirilmesi Uluslararasi Sempozyumu, ed.
Ersin Erdogan (Pozitif Matbaacilik, 2019), 181-188; Mustafa Serdar Ozbek, “Arabuluculuk
ile Tahkim Yontemlerinin Kesisme Bolgesi: Arabuluculuk-Tahkim.” Yargitay Dergisi 43, 1
(2017): 15-106; Zeynep Derya Tarman, “Tarafsiz Bir Ugiincii Kisi Ayn1 Uyusmazlikta Hem
Hakem Hem De Arabulucu Olabilir Mi?” Legal Hukuk Dergisi 86, 8 (2010): 463-471.

52 Ozbek, 15-106.

53 Bu model hakkinda detayli bilgi icin bkz. Ahmet Temel, “Islam Aile Hukukundaki Arabulucu-
Hakemlik Uygulamasinin Tiirkiye’de Aile Arabuluculuguna Muhtemel Katkilari,” Darulfunun
ITlahiyat 30, 2 (2019): 311-336.
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RESEARCH ARTICLE / ARASTIRMA MAKALESI

Evaluation of the Jordanian Experience in Mediation and Arbitration
Between Spouses

Urdiin'de Esler Arasinda Arabuluculuk ve Tahkim Uygulamalarinin Degerlendirilmesi
Mohammad Thalgi

Abstract

This study examines mediation and arbitration (al-wasatah wa-al-tahkim) within Jordan’s legal framework. It highlights
the strengths and limitations outlined and regulated by the Regulation of Family Reconciliation and Mediation Offices
and the Jordanian Personal Status Law (Qanin al-ahwal al-shakhsiyah). It provides an agreed structure for solving
marital disputes, recognitions, and arbitration as the primary forms of redress. It has a historical basis and is derived
from Shariah. Articles 126 and 127 of the Jordanian Personal Status Law state arbitration and mediation procedures for
finding a solution before divorce and mix conventional thought processes with modern law methods. Another critical
step toward institutionalising the resolution of family disputes was made in 2013 with the establishment of the Family
Reconciliation and Mediation Offices. These offices are growing ever more complex and, therefore, successful and are
integral in providing counselling, community education, and conflict resolution. The current spike in cases means there is
a need for constant monitoring and adjustment of their working model. The study also adds more light to the direction
that qualified and impartial mediators are crucial. Addressing interactions with children, family relationships, and issues
like domestic violence requires more than basic skills; therefore, professional practice training and learning continuity
are necessary, whereas, in the current scheme, there are benchmarks of a mediator’s skill. To ensure the purity of that
process, one has to discharge or mitigate conflicts of interest of a mediator and enhance the neutral stance of a mediator
to strengthen the institution of family dispute resolution.

Keywords: Jordan, Mediation, Arbitration, Family Reconciliation, Mediator Qualifications

Oz

Bu calisma, Urdiin'in yasal gercevesinde arabuluculuk ve tahkim uygulamalarini (el-vesata ve’t-tahkim), Aile Uzlastirma
ve Arabuluculuk Biirolari Yonetmeligi ve Urdiin Aile Hukuku Kanunu (Kantinu’l-ahvali’l-sahsiyye) tarafindan ézetlenen ve
diizenlenen giigll yonlerini ve sinirlamalarini incelemektedir. Evlilikteki anlagmazliklarin ¢6zimu igin uzlagtirma ve tahkime
dayali bir mekanizma saglamaktadir. Tarihsel bir temele sahiptir ve Seriat'tan tiiretilmistir. Urdiin Aile Hukuku Kanunu'nun
126. ve 127. maddeleri, bosanmadan 6nce ¢6zim bulmaya yonelik tahkim ve arabuluculuk prosediirlerini belirlemekte
ve geleneksel distince streglerini modern hukuk yontemleriyle harmanlamaktadir. Aile igi uyusmazliklarin ¢éziiminin
kurumsallagtiriimasi stirecindeki en 6nemli gelismelerden biri, 2013 yilinda Aile Uzlastirma ve Arabuluculuk Birolarinin
kurulmasidir. Bu ofisler giderek daha karmasik bir yapiya biriinmekte ve buna paralel olarak daha etkili hale gelmektedir.
Ayrica, danismanlik, toplum egitimi ve ¢atisma ¢6zUmi saglamada kritik bir rol Gstlenmektedir. Vaka sayilarindaki mevcut
artis, ¢alisma modellerinin surekli olarak izlenip glincellenmesini zorunlu kilmaktadir. Cocuklarla etkilesim, aile iligkileri
ve aile i¢i siddet gibi konularin ele alinmasi yalnizca temel becerilerle sinirli kalmamali; ayni zamanda mesleki uygulama
egitimi ve strekli 6grenmeyi gerektirir. Mevcut sistemde, arabulucularin sahip olmasi gereken becerilere yonelik belirli
kriterler bulunmaktadir. Bu sirecin glvenilirligini saglamak adina, arabulucunun gikar ¢atismalarini ortadan kaldirmasi
veya en aza indirmesi gereklidir. Aile ici anlasmazliklarin etkili bir sekilde ¢ozilebilmesi igin tarafsiz ve profesyonel bir
yaklasim gereklidir.

Anahtar Kelimeler: Urdiin, Arabuluculuk, Tahkim, Aile Uzlastirmasi, Arabulucu Nitelikleri
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Introduction

After the decolonisation of the Ottoman Empire, colonial dominance brought
its legal and cultural structures into the Islamic world. After gaining independence
from colonialism, most Muslim countries adopted new legal frameworks. These
frameworks often displaced Sharia in governance matters by incorporating Western
legal systems.! However, many Islamic states continued to use Islamic law in
all matters of personal status, according to the Islamic rules established by the
Ottomans.? According to most legal system articles, Jordan’s personal status
legislation is mainly derived from the Hanafi school of thought. It has benefited
from the Majalla of Rulings, especially in litigation procedures. Jordan is one
of the few countries that have preserved the application of Sharia in this aspect.
The newly codified laws started during the late Ottoman Empire period (with the
Tanzimat, 1839-1255 AH). During this period, the Hanafi school produced the
code of transactions called Majalla (1876 CE-1292 AH), which influenced Jordan’s
personal status law (Qantin al-ahwal al-shakhsiyah), particularly in litigation
procedures.?

Article 99 of the Jordanian constitution divides courts into three categories:
Special Courts, Religious Courts, and Civil Courts. This is how the legal system
is set up in Jordan. The stated mandate in Article 106 is for Sharia courts to apply
Islamic Sharia in their rulings.* The legal system consists of two primary codified
laws: the Jordanian Civil Code (al-Qantin al-madant al-Urdunit), which replaced
the Majalla and is mainly based on the Hanafi school but also incorporates parts
from the Maliki, Shafi’i, and Hanbali schools when it is considered to be more
appropriate. The Personal Status law (Qantin al-ahwal al-shakhsiyah) is the second,
codifying different Sharia rules so that judges must follow them.> While much of
this law is rooted in the Hanafi school, it also draws from other Islamic schools. It
is, however, essential to note that while a good deal of this law is Hanafi in origin,
a fair amount is also drawn from the other schools of Islamic jurisprudence. There

1 Ian Edge, “Comparative commercial law of Egypt and the Arabian Gulf,” Clev. St. L. Rev. 34,
no.1 (July 12, 1985): 130-143.

2 Sri Wahyuni, “Legal Transplant: Influence of The Western Legal System in The Muslim
Countries,” Justicia Islamica 19, no. 1 (June 20, 2022): 21-37.

3 Safrudin H. Kamaluddin, “Remnants of Ottoman Law and Its Application In Contemporary
Times In Lebanon And The Arab World,” Jurnal AL-AHKAM 12, no. 2 (2021): 45-60.

4 S. A. Alshdaifat, “Review of Human Rights under the Jordanian Constitution,” JL Pol’y &
Globalisation 29 (2014): 30-41.

5  Emad Mohammad Al-Maren, Che Thalbi Md Ismail, and Mohd Zakhiri Md Nor, “The Fraud
Rules in the Letter of Credit under Jordanian Legal System,” Sriwijaya Law Review 5, no. 2
(Augstus 29, 2021): 218-235.
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are a few unresolved issues, as illustrated below, left unnoticed or unresolved, as
illustrated below. Article 325 of the 2019 law states that all other matters not here
shall be decided concerning the Hanafi school of law or, in its lack, the Islamic
law principles nearest to the law in question.®

Two dimensions remain central to understanding the Jordanian experience with
spouse arbitration and mediation. First, the process and conditions under which a
spouse has the right to file a separation resulting from disagreement and strife are
regulated in the provisions of the Jordanian Personal Status law (Qaniin al-ahwal
al-shakhsiyah) Articles 126 and 127. As a set of legal regulations based on Sharia,
these articles provide the marital couple with tools to address conflicts that arise
from the marriage.” Second, some formalisation of family dispute resolution is in
progress in Jordan due to the legal enactment of the Family Reconciliation and
Mediation Offices Regulation of 2013 (Nizam Makatib al-islah wa-al-tawfiq al-
usari ). The Sharia Judiciary (Da’irat Qadt al-Qudah) set this regulation to recruit a
specialised directorate for implementing and regulating the Family Reconciliation
and Mediation Offices throughout the Kingdom in any of its Sharia courts. The
attempt made here reflects Jordan’s dedication to adopting more structured, other-
centred Third-Party Dispute Resolution procedures for family law disputes.®

This work assesses mediation and arbitration (al-wasatah wa-al-tahkim) in
Jordanian legislation and practice in the context of marital conflict solutions,
focusing on the Jordanian Personal Status Law (Qantin al-ahwal al-shakhstyah)in
addition to the Regulation of Family Reconciliation and Mediation Offices. The
study seeks to:

1. Assess the effectiveness of the current mediation and arbitration (al-wasatah
wa-al-tahkim) frameworks: To what extent does Jordan’s current legislation support
fair and efficient conciliation and arbitration between spouses while being compatible
with Sharia and contemporary legislation?

2. Analyse the role and impact of Family Reconciliation and Mediation Offices:
Examine how these offices operate, how they work, and their effectiveness in
representing the state’s reconciliation or dispute resolution objectives as envisaged
by the 2013 Regulation.

3. Examine the qualifications and impartiality of mediators and arbitrators:
Analyse the learning and teaching qualifications of mediators and arbitrators in

Qantin al-ahwal al-shakhsiyah No. (15) for 2019. Official Gazette 5587 (June 2, 2019).
Qaniin al-ahwal al-shakhstyah No. (15) for 2019.

Nizam Makatib al-islah wa-al-tawfiq al-usarT No. (17) for 2013. Official Gazette, (March 2,
2013): 912-915.
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Jordan and the adequacy, objectivity, and fairness that Jordanian mediators and
arbitrators demonstrate when dealing with delicate, intricate family matters.

4. Assess how vulnerable parties, especially children, are protected: Analyse
the measures by which arbitration and mediation procedures defend the interests
of vulnerable persons such as children and uphold their welfare.

5. Determine any gaps and make suggestions: Examine the relationship between
the current legal provisions and mediation and arbitration; identify any shortcomings
within the existing legal systems, and give recommendations to improve the
provisions to make mediation arbitration affordable, efficient, fair, and easily
accessible to parties experiencing family troubles in Jordan.

1. Mediation and Arbitration in the Jordanian Personal Status Law

Disabilities that develop marital relationships, disputes, and conflicts can
occasionally reach a stage where the parties cannot continue the marriage. For
this reason, the legal system in Jordan provides methods for handling such issues,
giving equal chances to both parties to claim justice. This paper will analyse a
section of the Jordanian Personal Status Law, which contains Articles 126 and
127 that outline the procedures and conditions for a spouse seeking a separation
based on dispute and quarrel. These articles emphasize the role of mediation
and arbitration (al-wasatah wa-al-tahktm). They aim to reunify spouses, but if
reconciliation is impossible, clear separation rules are established. This section
provides a detailed analysis of these articles, including the functions of the court
and arbitrators, the means of proving prejudice, and the effects of these provisions
on family law in Jordan.’

While mediation and arbitration share the characteristic that both use a third party,
it is essential to note that they are pretty distinct in their roles and the extent of their
power. Only the mediator makes recommendations that the parties may accept or
refuse. This absence of a binding aspect promotes the free flow of discussion with
the mediator, who often introduces a little “noise” to keep the escalations down.
However, arbitration produces a final decision by the arbitrator, which the awarding
parties must accept because they agreed on arbitration. This makes arbitration a
more forceful and concrete solution-making process than mediation, an advisory
process. Mediation is advantageous for situations where the conflict is not severe,
and arbitration is valuable if an irreproachable decision is required.!®

9 Qaniin al-ahwal al-shakhsiyah No. (15) for 2019.

10 Juan Pablo, “Effectiveness of Mediation and Arbitration as Alternative Dispute Resolution
Methods in Mexico,” Journal of Conflict Management 4, no. 1 (March 3, 2024): 38-50.
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1.1. The Role of Arbitrators in the Jordanian Personal Status Law

According to Article 126, either spouse can seek resolution at any convenient
time if the other party causes harm to them, likely to no longer provide a supportive
and harmonious marital environment. This harm can be physical in the form of
abuse or verbal mistreatment or moral in the form of disgraceful behaviour or
failure to perform marital rites."!

When the wife demands the husband pay for the expenses, the court will try to
reunite the couple. However, if an agreement cannot be reached, the judge will
admonish the husband to change his behaviour, and the case will be rescinded for
over a month. If compensation is not provided and the wife sticks to her demand
despite the urging, the judge will pass the matter to the arbitrators. Similarly, when
the husband is the claimant and establishes discord and conflict, the Court shall
endeavour to reconcile the parties. If such efforts are unsuccessful, the judge shall
stand down the matter for at least one month to facilitate the parties to get back
together. After this period, if the two have not settled their point and the husband
wants his rights, the judge will refer the case to arbitrators.'"?

The arbitrators must be impartial individuals capable of facilitating reconciliation,
preferably from each spouse’s side. If this is not feasible, the judge will appoint
two knowledgeable and just individuals. The arbitrators will investigate the causes
of discord and conflict directly with the spouses or anyone who might provide
helpful information. They must record their findings in a signed report, which
they will draft and submit to the court if they believe reconciliation is possible.'

1.2. Arbitration and Mediation Processes in the Jordanian Personal Status Law

The arbitrators will decide on separation with compensation, which must not
exceed the value of the dowry and its associated items if they find the wife solely
responsible for the harm. Suppose the husband is exclusively to blame for any
damage. In that case, they will elect to separate through an irreversible divorce,
in which case the woman will be entitled to support during the waiting period as

11 A. I Al-Oqaili, “The Testimony as Evidence in the Light of Islamic Sharia Provisions (Applied
Study of the Decisions of the Shari’a Court of Appeal and the Decisions of the Supreme Shari’a
Court in Jordan),” Information Sciences Letters 12, no. 4 (2023): 1093-1116.

12 Adamu Abubakar Muhammad et al., “A Literature Review of Islamic Mediation (As-Sulh)
As Mechanism for Settling Marital Dispute among Muslim Couples in Northeastern Nigeria,”
Jurnal Al-Irsyad: Jurnal Bimbingan Konseling Islam 5, no. 2 (April 1, 2023).

13 Nour Adel Abu Jameh, “A Critical Study of the Case of Discord and Conflict In Light Of Article
126 of the Jordanian Personal Status Law for the Year 2019,” Dirasat: Shari’a and Law Sciences
49, no. 2 (2022): 125-138.
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well as the unpaid share of her dowry. If both spouses are causing the harm, they
will elect to separate and pay a sum equal to the harm each has caused to the other.
They will decide on compensation from either spouse if they cannot determine the
extent of damage, as long as it does not exceed reasonable limits.'* If the arbitrators
disagree, the judge will appoint another or add a third preferential arbitrator. In
this case, the majority decision will be followed. The arbitrators must submit their
report with their findings to the judge, and the judge must rule based on the report
if it aligns with the provisions of Article 126. '

The law permits either of the two spouses to sue for separation because of
cruelty that makes it impossible for them to live with each other. This includes both
financial and moral losses. It begins with the court-initiated mediation attempts.
If all these efforts are unresponsive, the case is taken to the arbitrators. The
arbitrators intervene when the mediation findings are not satisfactory. They must
be independent and informed, preferably for both sides. The function of its members
is to study the nature of the conflict and what can be done to resolve it, although
they might also recommend grounds for divorce. Arbitrators are empowered to
make recommendations about the conditions of the parties’ separation, including
payment remuneration. If the harm was committed by one of the spouses, the
harmed spouse can choose either compensation or divorce.'®

Proof, supported by the testimonies of at least one other witness shows that
the harm claims are valid, giving a relatively fair variation of the stories between
the two parties. It shows how sharia rules interconnect with legal regulations and
how they try to find a compromise but, if needed, a secession. Therefore, the
concentration on mediation and arbitration is well-placed within the compass of
family law in Jordan because the general mantle of family law is to solve such
problems with an eye on reconciliation and justice."’

14 Sanaa Al-Hunaiti, “Judicial Oversight of Arbitration in the case of discord and dispute in
Jordanian personal Law No. 15 of 2019,” Jordan Journal of Islamic Studies 18, no. 1 (2022):
39-68.

15 Qantin al-ahwal al-shakhstyah No. (15) for 2019.

16 Nizam Makatib al-islah wa-al-tawfiq al-usart No. (17) for the Year 2013, 912-915; Al-Oqaili,
“The Testimony as Evidence in the Light of Islamic Sharia Provisions (Applied Study of the
Decisions of the Shari’a Court of Appeal and the Decisions of the Supreme Shari’a Court in
Jordan),” 6-19.

17 Al-Hunaiti, “Judicial Oversight of Arbitration in the case of discord and dispute in Jordanian
personal Law No. 15 020197, 39-68.
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2. Regulation of Family Reconciliation and Mediation Offices in Jordan’s
Sharia Law

The Family Reconciliation and Mediation Offices Regulation of 2013 marks
a genuine attempt by Jordan’s Sharia Judiciary to mainstream family dispute
resolution throughout the Kingdom. Throughout this initiative, this Centre required
the establishment of a special directorate within the Sharia Judiciary Department
to create and manage these offices in all Sharia courts. The regulation captures
these offices’ functions as being among them’; resolution of family matters without
court intervention, sensitisation of the community on the rights and responsibilities
of marriage, and offering family counselling services. Moreover, it outlines the
requirements for personnel who manage those offices and insists on the necessary
experience in sharia, law, sociology, or psychology to provide efficient and informed
mediation.'®

2.1. Objectives of the Family Reconciliation, Mediation, and Conciliation Offices
By Jordan’s Sharia Procedure Law, Family Reconciliation, Mediation, and
Conciliation Offices were established under Article (11). This article requires the
creation of various positions in Sharia courts that judges deem necessary. These
agencies’ main goals are to mediate and bolster the idea of reconciliation and to
mediate family conflicts via conciliation or mediation. These agencies formalise
agreements with legal authority, equivalent to court rulings, to provide alternate
dispute resolution techniques instead of traditional litigation. They also reduce
litigation’s financial and emotional expenses by combining family case files into
a single, comprehensive file. Additionally, they provide preventive and remedial
family guidance to reunify and sustain families, resolve conflicts, and help parties
reach amicable and binding agreements, safeguarding each party’s rights."

2.2. Methods Used by Family Reconciliation, Mediation, and Conciliation
Offices to Address Referred Cases

Family reconciliation offices affiliated with Sharia courts all over Jordan handle
cases referred to them through various procedures. First, they may reconcile by
negotiating with both parties to withdraw their claims, resulting in the case being
dismissed and the couple reconciling. Second, they can help the parties reach a

18 A.I. Al-Oqaili, “The Role of Family Reconciliation and Mediation Offices in Jordan in Reducing
Family Disputes from the Viewpoint of Their Workers,” Dirasat: Shari’a and Law Sciences 48,
no. 2 (June 1, 2021): 41-56; Nizam Makatib al-islah wa-al-tawfiq al-usart No. (17) for 2013,
912-915.

19 Nizam Makatib al-islah wa-al-tawfiq al-usarT No. (17) for 2013, 912-915.
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mutual decision on cash issues, for example, spousal or child support, schooling,
homemaking, residence, or purple, or otherwise custody and support. If no agreement
is reached, the representative returns the case to court, allowing the judge to make
an appropriate ruling. When a spouse asks for a separation because of conflicts, the
reconciliation officer shall try to solve the problem through counselling. Suppose
the parties cannot settle the case after the settlement conference is conducted. In that
case, the case is presented to the judge to enter the final judgement dissolving the
marriage in return for a dismissal of any outstanding legal claims, thus minimising
delay and cost of a further protracted trial.?°

2.3. Operational Mechanisms of the Family Reconciliation Office Members

The following are the procedures for handling cases referred to from Sharia
courts by the Family Reconciliation, Mediation, and Conciliation Office members.
Article (7) of the Regulation also indicates that they consider cases recommended
to them by Sharia courts or cases that the parties have filed without any existing
case in the Sharia court. The head of the office connects one or more members to
the case and chooses the most adequate member according to the Regulation noted
in Article (6/b). This article also requires members to have the proper education,
psychology, sociology, Law, and Sharia competencies. The Regulation also allows
members to organise sessions effectively and for additional help if necessary per
Article (9/a). It also provides flexibility considering social, educational, and cultural
facilities. The office must engage in conciliation if there is no settlement in the
reconciliation process, as provided in Article 9/b above. If the parties agree and
ask for an agreement, it is reduced to writing, signed by the parties and the head of
the office, and presented to the court to get sanction and enforcement as provided
under Article (11/a). If reconciliation fails, the head of the office must inform the
referring court or advise the parties to approach the competent court, as specified
in Article (11/b). Finally, all reconciliation procedures must be completed within
30 days from the date the dispute is received, and all deliberations are to be kept
confidential by Articles (10) and (9/c) of the Regulation.?!

The head of the office connects one or more members to the case and chooses
the most adequate member according to the Regulation noted in Article (6/b). This
article also requires members to have the proper education, psychology, sociology,
Law, and Sharia competencies. The Regulation also allows members to organise
sessions effectively and for additional help if necessary per Article (9/a). It also
provides flexibility, considering the different social, educational, and cultural

20 Nizam Makatib al-islah wa-al-tawfiq al-usart No. (17) for 2013, 912-915.
21 Nizam Makatib al-islah wa-al-tawfiq al-usarT No. (17) for 2013, 912-915.
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facilities. The office must engage in conciliation if there is no settlement in the
reconciliation process, as provided in Article 9/b above. If the parties agree and
ask for an agreement, it is reduced to writing, signed by the parties and the head of
the office, and presented to the court to get sanction and enforcement as provided
under Article (11/a).2

Additionally, the statistical report noted that 39,820 agreements were registered
with the Family Reconciliation Offices, which have the power of an enforceable
bond under the Sharia Execution Law. These numbers reflect the disputing parties’
desire to resolve family disputes through mutual consent, which is considered an
alternative to traditional litigation. The Department of the Chief Justice has adopted
this approach to facilitate and ease citizens’ process and reduce the number of cases
heard by the Sharia courts.”

Most of those brought about successful settlements (57. 38 %), which is an
affirmative indication of how successful such cases are in offering a remedy
of disputes without the aid of the courts. However, out of these, 30.17% were
reported not to have retrieved through mediation, an indicator that mediation was
still problematic in finding a resolution to the cases. However, out of the analysed
cases, 10.55% were connected with divorce, and their success rate was significantly
lower. A minuscule 0.84% of these cases ended in settlement agreements, while as
high as 8.95% could not get a resolution at all, showing how contentious divorce
issues can be. Of the total contested marriages, 4.33 % were represented by special
exemption requests where marriages involving parties aged 15-18 years, and the
approval rate was 4.10%, which implies that most exemption requests were granted
under standard procedure. On the other hand, family counselling emerged to be
almost negligible in only 0.4 per cent of the cases, indicating that the service might
be underutilised compared to mediation and reconciliation. Concisely, while the
directorate has been successful in most cases of conflict, the majority of which
were not involving divorce, there is room for improvement, especially in divorce
cases and with effort and exploration of the use of family counselling services.*

22 al-Taqrir al-ihsa’1 al-Sanawi (Da’irat Qadi al-Qudah, 2024), 201-202.
23 Al-Taqrir al-ihsa’1 al-Sanawi. 201-202.
24 Al-Taqrir al-ihsa’1 al-Sanawi. 201-202.
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Table 1.
Family Mediation and Reconciliation Cases Handled by the Directorate in All Governorates
and Their Outcomes for 2023

Cases N N Y%
Settlement agreements 39,820 0.57
Disputes without a 69.385 Settlement without an agreement 8,477 0.12
desire for divorce ’ -
Failure to reach a settlement 21,088 0.30
Settlement agreements 693 0.08
Divorce request 8,640 Settlement without an agreement 625 0.07
Failure to reach a settlement 7,322 0.85
Special exemption Approval 3,356 | 0.95
requests for marriage
between ages 15 and 3,543
18 g Not Approval 187 0.05
Family counselling. 294
Total 81,862
al-Taqrir al-ihsa’T al-Sanawi (Da’irat Qadi al-Qudah, 2024), 201-202.

3. Evaluation of the Legislative and Practical Reality of Mediation and
Arbitration in the Light of General Principles
When assessing the legislative and practical enactment of the general principles
of mediation and arbitration (al-wasatah wa-al-tahkim), it may be helpful to review
the legal frameworks and associated procedures. This assessment is centred around
exploring the efficiency of the existing regulation perspective and its capacity to
endorse the principles of the parties’ freedom, arbitration neutrality, confidentiality,
and the position of the weaker party or parties and potentially endangered persons,
including children. Studying how these principles are enacted gives an understanding
of their limitations, issues, and opportunities. It fulfils all the legal regulation
requirements for mediation and arbitration procedures under fair and efficient
conditions to resolve controversies between spouses.

Regarding mediation and arbitration (al-wasatah wa-al-tahkim) under the
Jordanian Personal Status Law, the following must be underlined: Mediation
and arbitration (al-wasatah wa-al-tahkim) are governmental institutions within
Jordanian Sharia courts, but there is also the possibility of family initiatives. There
are no offices of private arbitrators and mediators dealing with family cases in
Jordan. In this respect, the examples of other states can be considered to identify
the advantages and disadvantages and the outlook for further application.?

25 B. Harges, “Alternative Dispute Resolution in Divorce and Family Cases in France and the
United States: What the Two Countries Can Learn from Each Other,” Loy. L. Rev. 70 (2023):115.
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3.1. Mediation’s Goal and Parties’ Autonomy in Decision-Making

It is recognised that family mediation proceedings provide the best opportunity
for both parties to reach an agreement without external regulation. This may entail
asserting to them any other consultation that may be necessary or offering the
option of mediation. These two points are considered in Article 4: Article A of the
regulation, which follows the goal of mediation. Additionally, Article 11: A talks
about how the parties can agree on whether or not they wish to reconcile.?

As family mediation seeks an acceptable and fair solution to the conflict, the
parties understand that they can freely make their decisions at each step. This
means ensuring that they are informed of any additional consultations, such as
legal or psychiatric, and should patrons feel free to leave the mediation process,
they have that opportunity.?’” The objective of mediation is emphasised in Article
4: The suitability and fairness of the agreements are also due to the regulation’s
A. Article 11: A of the regulation focuses on the parties’ decision on whether to
reconcile, thus emphasising the non-judicial nature of the procedure.

3.2. Ensuring Participant Understanding and Readiness for Mediation

This discussion considers the meditative suitability of the disputants and mediators
to prevent them from unquestioningly consenting to mediation. A mediator must
inform participants that mediation is voluntary and they may withdraw at any time;
the mediator does not take sides; contestants agree on which sort of mediation they
will undergo, which can vary depending on circumstances; and implementation of
an agreement reached through mediation can only occur with the court’s permission.
People should be advised of their freedom to consult other professionals and the
clergy or community leaders where necessary. The mediators also need to speak
to the parties regarding when separate meetings might be conducted, the nature of
confidentiality, and when or the circumstances under which the mediation process
may be stopped or paused. The participants must execute a written agreement
to mediate. At the same time, the mediators must gauge the participant’s ability
and desire to intercede, a capacity that precludes disputes if they cannot meet the
participants’ time expectations.?

26 Nizam Makatib al-islah wa-al-tawfiq al-usari No. (17) for 2013, 912-915.
27 Marian Roberts, Mediation in Family Disputes: Principles of Practise (Routledge, 2016): 5-13.

28 Hasmawati Hasmawati and Muhammad Akbar Fhad Syahril, “The Effectiveness of Mediation
Process to Press Divorce Rates,” Amsir Law Journal 1, no. 2 (2020): 78-84.
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3.3. Impartiality and Conflict of Interest in Family Mediation

Family mediators must neutrally control the mediation process and report any
actual or potential conflicts of interest. These mediators must disclose some of
these issues before the mediation process starts. In this case, the affected party
must provide a written waiver for the mediation process to proceed. Even with the
consent of the participants, a mediator who loses neutrality needs to step down.
There is favouritism and preconception in impartiality, while a conflict of interest
entails any connection that may create partiality. In their communication, mediators
should not favour any service for financial gain and give any conflicts of interest
and disagreement as soon as the conflict of interests is identified, suspended from
mediation, and if challenged for bias and unable to reconcile their stance, step
aside. The Regulation does not contemplate this ethical condition in its provisions.
It would be desirable to do so in system amendments and even more so during
mediation procedures. The particular models showing the absence of the mediator’s
affiliation and lack of conflicts of interest are imperative.?

3.4. Confidentiality Obligations in Family Mediation

Family mediators should refrain from disclosing any matter disclosed to them
by the mediation participants in compliance with the rule of confidentiality, but if
provisions of the law require so or the participants have agreed on such disclosure.*
It is recommended that before proceeding to the mediation, mediators explain to
participants the policy concerning confidentiality and clearly state the confidentiality
provisions in the agreement reached.’’ They must let them know the conditions
under which confidentiality will not be observed when compelled by the courts.
If they deem them genuine, the mediators must notify the concerned parties and
authorities about violent threats. It was argued that the privilege of confidentiality
in private sessions should be discussed beforehand. If subpoenaed, the mediators
must promptly notify the participants immediately and should not disclose any
information without a court order if such disclosure breaches confidentiality
commitments.>*?

29 Nizam Makatib al-islah wa-al-tawfiq al-usarT No. (17) for 2013, 912-915.
30 S. Kiesewetter and C. C. Paul, “Family mediation in an international context,” Cross-border

family mediation: International parental child abduction, custody and access cases (2023):
41-62.

31 Jaime Lindsey, Margaret Doyle, and Katarzyna Wazynska-Finck, “Navigating conflict: The role
of mediation in healthcare disputes,” Clinical Ethics 19, no. 1 (2024): 26-34.

32 Judge Joe Harman, “The Protection of Confidentiality in Australian Family Law,” Family Court
Review 58, no. 1 (2020): 126-41.
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3.5. Supporting Children’s Interests in Family Mediation

Equal attention has not been paid to their legal and practical considerations about
children’s best interests in mediation and arbitration. These procedures lack explicit
provisions to address general child welfare principles. Family mediators should
assist the parties in thinking about how the children must be supported. It is helpful
to mention that mediators should guide the couple to different ways of separation
and parenting possibilities with the help of communities and specialists. Issues may
include the effects of conflict on children and discussing and negotiating parenting
plans and changes in the future. The mediators concerned should examine the cultural
and religious aspects and ensure any appointed court. Unit child advocates are made
aware of the mediation. Such persons should not participate in a proceeding without
consent from parents and their appointed lawyer for children. Intermediaries should
also describe children’s involvement opportunities and their effects.>

3.6. Addressing Child Abuse or Neglect in Family Mediation

Family mediators must consider the question of child abuse or neglect in family
circumstances. Legal briefs for the intended mediation should not be used to address
such cases unless the mediator is trained to handle them and must report signs of
abuse or neglect to child protection laws. They should assist families in obtaining
suitable services and recommend their suspension or cessation of mediation. However,
this issue is unknown to the law and its provisions. It must be addressed during the
mediation process to ensure decisions benefit the child, excluding factors that could
harm their physical or psychological health. The regulations do not cover this aspect,
and proper focus should be paid to it when deciding on the mediation framework to
make the right decision to protect the child and exclude the factors that might affect
their physical and psychological state.**

3.7. Handling Domestic Abuse in Family Mediation

Family mediators must acknowledge and respond adequately to identified issues
concerning domestic abuse. A mediator is required to assess for Domestic abuse and
must be trained at the same time before and during mediation. They must provide
safety, have separate sessions, and guide the participants to services if abuse occurs.*

33 Sarah Bekaert et al., “Family Members’ Perspectives of Child Protection Services, a Metasynthesis
of the Literature,” Children and Youth Services Review 128 (2021): 106094.

34 E.Behounek and M. Hughes Miller, “Negotiating Violence in Family Law Mediation,” Journal
of Aggression, Conflict and Peace Research 14, no. 1 (2022): 73-95.

35 Tiantian Liu et al., “Family Socioeconomic Status and Chinese Young Children’social Competence:
Parenting Processes as Mediators and Contextualising Factors as Moderators,” Children and
Youth Services Review 118 (2020): 105356.
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One of the foremost issues in family mediation is domestic violence, the Personal
Law of 2019, as well as the regulations regarding the Family Reconciliation,
Mediation, and Conciliation Offices, seem to have no prohibitions. Regarding
domestic abuse issues, family mediators themselves should understand what they
are and how to deal with them appropriately. Instances of abuse should be included
in initial and ongoing mediator assessments, and training when handling such cases
must be handled professionally. At any rate, security issues precede everything.
This can be achieved by ensuring secure meeting facilities, conducting separate
sessions when necessary, and offering participants appropriate counselling services.
Such positions will create a tremendous gap in the proceedings of family mediation
if such steps are not incorporated into the law.

3.8. Conditions for Suspending or Terminating Mediation

Family mediators must be aware of working with clients who have potential issues
related to domestic abuse. Mediators also need to have the training to screen for
domestic abuse before dispute mediation. To ensure safety, they need to establish
security, have their sessions, and signal the participants to resources to get help,
if necessary, if abuse is suspected.*

Family mediators in the Jordanian Family Reconciliation and Mediation Offices
should undertake numerous essential practices to address issues concerning domestic
abuse. First, the issue of domestic abuse should be considered a necessary element
as regards the practice of screening by mediators at the stage of their work, as well
as during the process of mediation. This involves using screening questionnaires
and tools to effectively identify and address potential abuse cases. Ideally, mediators
should also be trained on aspects of domestic abuse. They should be in a position
to recognise other forms of abuse and power relations and the rights of the victims,
among other things. It will enable mediators to better manage delicate cases with
the necessary competence and respect.’’

In addition, mediation requires security protection from the parties since some
might result in physical confrontations. This can include ensuring the physical safety
of the mediation facilities, conducting consecutive sessions when necessary, and
employing secure means of communication to keep participants safe. Whenever
there is a suspicion of abuse, the mediators must facilitate the correct path regarding

36 R. Birnbaum, “Private-based Mediation in Family Disputes: Mediator and Client Experiences
in Ontario,” Canadian Family Law Quarterly 42, no. 2 (2023): 131-161.

37 S. Bano and L. Webley, “Family Mediators and Family Mediation: When Norms Collide,”
Oxford Journal of Law and Religion 12, no. 2 (2023): 162-177.
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support services, including legal, psychological, and social. Local organisations
specialising in working with victims of domestic violence shall be involved to
ensure that such victims receive the support needed. Moreover, mediation offices
should have guidelines for maintaining the particular parties who report cases of
domestic abuse. This may require a change of mediation procedures to minimise
confrontation, a shift in communication style, and, above all, the victim’s safety.
Thus, mediators can better deal with the requirements of domestic abuse cases
and build an overall safer and more efficient mediation.*®

3.9. Truthfulness in Mediation Advertising and Solicitation

Family mediators must be truthful in advertising and solicitation and avoid
promising results.*” This clears the distinction between state-affiliated offices and
private for-profit organisations regarding their mediation function. Large private
offices may set goals that may be hard and unforeseeable to achieve to attract clients
and make profits. Unlike in Jordan, this does not help offices linked to state courts.
Jordan’s legislators and planners should consider this distinction when adopting
laws to create private mediation and arbitration institutions.

3.10. Maintaining and Enhancing the Professional Competence of Mediators
The family mediator must be recognised through education and training in
mediation. Article 6: A provides for competency, experience, and academic
backgrounds in Sharia, Law, Psychology, or Sociology. Competence in one or
several of these areas may not be reached sufficiently by gaining professional
expertise in a field. Hence, this can be solved with the help of partnerships with
academic and training institutions to produce graduates who would effectively fit
this niche. It should prepare them for identifying them, the effects that conflict has
on parents and children, developmental milestones, domestic violence and child
abuse, mediation skills, and assessment of the impact of culture and diversity.*

Family mediators need to maintain and improve their professional practice.
It includes training, colleagues’ recommendations, working as a tutor and guide
for younger mediators, and understanding how Diversity and Culture influence
personal practice. Family mediation in Jordan is regulated under the existing laws
and regulations about a dispute that is supposed to be settled by the freely made

38 Roberts and Moscati, Family Mediation: Contemporary Issues, 5-13.

39 A.J. Schmitz and L. Wing, “Beneficial and Ethical ODR for Family Issues,” Family Court
Review 59, no. 2 (2021): 250-67.

40 A.M.C. Silva and Patricia Guiomar Sousa Fernandes, “Mediators in Portugal: Training, Status
and Professional Recognition,” Journal of Social and Political Sciences 6, 1n0.2 (2023): 32-44.
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decisions of the two parties involved in the question and the rights and the justice
of each party as well as the time factor are supposed to be served appropriately.*!
According to Article 4: B of the regulation, the role of mediation is to help a case
get to an agreed solution that will satisfy all the parties involved, and each party
has the discretion of whether or not to participate in the process. As highlighted in
Article 11: A, this comprises re-establishing participants about their autonomy to
choose to reconcile and their options to have additional talks or to cease mediation.

In Jordan, mediators must fulfil specific educational and training requirements to
ensure the effectiveness of the mediation process.** Article 6: A requires mediators
to be qualified and have suitable academic credentials in disciplines such as law,
psychology, sociology, or Sharia.** Experience in mediation, though, is not a result
of formal education. Mediators must undergo appropriate training by linking with
educational institutions. This training should teach effective mediation strategies,
family process and development, and issues like spousal abuse or multiculturalism.

The regulations also state that personal bias and the participants’ ability to
comprehend mediation should be evaluated before the process begins. Intermediaries
must provide an overview of mediation proceedings, emphasising their voluntary
agreed nature and neutrality and distinguishing them from the other methods.
Educational material should be developed to alert the participants in their ability
to get independent advice and consult with professionals or community leaders.
Interpreters must also specify when they are barred from disclosing information
about the parties, when clients can meet separately with mediators, and when the
process might be stopped or interrupted. Although these requirements are essential
for achieving transparency, practical expediency can be different and must be
controlled in the work process.*

The regulations also state that personal bias and the participants’ ability to

41 Alysse M Loomis, “Pathways from Family Violence Exposure to Disruptive Behaviour
and Suspension in Elementary School,” Journal of Family Trauma, Child Custody & Child
Development 17, no. 1 (2020): 21-36; Costa Silva and Fernandes, “Mediators in Portugal:
Training, Status and Professional Recognition,” 32-44; Loomis, ‘“Pathways from Family Violence
Exposure to Disruptive Behaviour and Suspension in Elementary School.”, 21-36.

42 S.M. Maberah, “Level of Mindfulness among staff of Family Reform and Reconciliation Offices
and Its Relationship to Their Quality of Life,” Turkish Online Journal of Qualitative Inquiry
12, no. 5 (2021): 4353- 4370.

43 Nizam Makatib al-islah wa-al-tawfiq al-usarT No. (17) for 2013. Official Gazette, 912-915.

44 A.G. Applegate etal., “Preparing Mediators to Mediate Cases Reporting High IPV in a Randomised
Controlled Trial: The Importance of a Mediation Manual, Training, and Consultation,” Family
Court Review 59, no. 4 (2021): 725-40.
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comprehend mediation should be evaluated before it begins. Intermediaries must
provide an overview of the mediation proceedings, emphasising their voluntarily
agreed nature and neutrality and distinguishing them from the other methods.
Educational material should be developed to alert the participants in their ability
to get independent advice and consult with professionals or community leaders.
Interpreters must also specify when they are barred from disclosing information
about the parties, when clients can meet separately with mediators, and when
the process might be stopped or interrupted. Although these requirements are
essential for achieving transparency, practical expediency can be different and
must be controlled in the work process. Confidentiality is another categorical
component of mediation. As for legal requirements, state mediators are to keep all
the information provided during mediation and the mediation process confidential
unless the parties in conflict legally request or agree. Mediators have to explain
some of the boundaries of confidentiality, such as the duty to report threats of
violence or abuse. The regulations could be more effective if the DOJ provided
specific rules for protecting private sessions and subpoenas.

The regulations refer to the mandate to promote children’s interests and deal
with matters such as child abuse or domestic violence, for example. Accordingly,
mediators must help members discuss and evaluate the available parenting choices
and community services regarding culture and religion. However, the regulations
do not have elaborate procedures for handling cases of child abuse or neglect or
special procedures for domestic abuse. Filling these gaps with more precise criteria
that would demonstrate how to prevent vulnerable persons from coming to harm
and maintain the efficacy of mediation would improve the general safety of such
clients. Generally, the principles and regulations for family mediation in Jordan are
still reasonable but require upgrades. Jordan can improve the mediated system that
will benefit all parties, especially children, by elaborating on the rules of conflict
of interest and confidentiality and developing the procedure of addressing sensitive
topics during mediational procedures.

Conclusion

Research on mediation and arbitration (al-wasatah wa-al-tahkim) within Jordanian
legislation has advantages and disadvantages in the present practises under the JPSL
and the Regulation of FRCMOs. Employing Sharia laws and Jordan’s historical
legal system, married couples are provided with particular guidelines for mediating
and arbitrating marital conflicts.

The legislation and practice of mediation and arbitration are mainly successful in
bridging Sharia and contemporary legal regimes. It is worth mentioning here that
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according to the Jordanian Personal Status Law (Qaniin al-ahwal al-shakhsTyah), the
methods of settlement sought in the first instance are mediation/conciliation. Articles
126 and 127 explain the clear procedures of asking for a divorce based on disputes
and describe the court’s function as the mediator and the functions of arbitrators.
It also stipulates that attempts at reconciliation precede ultimate separation and
does so with an eye towards both conventional morality and sound pragmatic legal
requirements. The Family Reconciliation and Mediation Offices opened in 2013
represent perhaps one of the most significant steps towards institutionalising family
conflict resolution. These offices play roles in counselling services, teaching the
community, and hearing cases. The increasing number of cases and agreements
registered by these offices evidences this progress. Only those offices that perform
ongoing assessments of operational procedures can efficiently handle new issues,
as demonstrated by the caseload growth.

The study acknowledges the importance of the mediators’ qualifications and
impartiality. The legislation establishes a requirement for mediators’ professional
expertise in Sharia, law, psychology, or sociology. However, there is a clear need
for recurrent training and comprehensive education. This includes understanding
factors such as family functioning, child development, and domestic violence,
among others. The mediator’s neutrality and treatment of conflicts of interest is
another major determinant of the mediator’s quality.

Regulations regarding the role of judges are in place but could be enhanced with
more details in areas such as conflict of interest and bias prevention. It should be
remembered that the most endangered people in safe houses are still individuals,
particularly minors. The regulations put much concern on the interests of the child
and support, yet there are missing links regarding child abuse and domestic violence.
Safeguarding involves increasing the efficiency of mediation and arbitration
mechanisms and protocols concerning such delicate issues to ensure that the best
priorities of children and other vulnerable persons are always considered.

Several significant actions are proposed to enhance mediation and arbitration.
First, Updating conflict-of-interest guidelines and ensuring mediator neutrality will
improve the process and its outcomes. Second, strengthening the confidentiality
measures and offering a straightforward procedure for dealing with subpoenas and
private hearings will enhance participant trust in mediation. Third, elaborating the
protocols for dealing with the gaps connected to child abuse, neglect, and domestic
violence will provide stronger protections. Updating professional knowledge and
cooperating with academic institutions will help sustain mediator competence. Here,
the following critical measures are recommended to improve the framework for
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arbitration and mediation. First, the legal framework for the activity of the mediators
and the business procedure itself will be enhanced by the amendments that will
contribute to the greater clarity and fairness of the system for the management and
the mediator’s impartiality. A second significant change is that the participants’
perceived confidence in mediation will be higher if the confidentiality clause is
made more explicit or improvements in the policies regarding subpoenas and private
sessions are provided. Third, a strong, effective, and protective system will be
provided through the gaps in legislation related to domestic violence, child abuse,
and neglect by regular and professional protocols. Similarly, higher standards of
mediation competence can be maintained through training and cooperation with
universities.
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ARASTIRMA MAKALESi / RESEARCH ARTICLE

Urdiin’de Aile Arabuluculugu

Family Mediation in Jordan
Siiheyla Akcay Bicen’

6z

Bu makale Urdiin’de 2013’te kanuna dahil edilen ve 2014’te faaliyetlerine baslayan aile islah, arabuluculuk ve uzlasarma
ofislerinin aile arabuluculugunu nasil uyguladigini ele almaktadir. Arabuluculuk Urdiin’de Medeni kanuna 2000’li yillarin
basinda dahil edilmesine ragmen aile hukukuna tatbik edilmesi daha ileri bir tarihe ertelenmistir. Aile arabuluculugu ser’t
mahkemelere bagli olarak kurulan aile islah, arabuluculuk ve uzlastirma ofislerinde uygulanmistir. Uygulamaya basladigi
yildan itibaren Urdiin toplumunda olumlu bir etkiye sahip oldugu i¢in zamanla ofis sayisi artirilmistir. Burada uygulanan aile
arabuluculugu bosanma arabuluculugundan ibaret olmayip aileye taalluk eden pek ¢ok konuyu miindemictir. Ayrica halki
Miisliiman olan Urdiin’iin aile arabuluculugu modeli ser’i élgiiler ve sosyal gercekliklere dayanmaktadir. Bu yéniiyle yerel
ve halkin ihtiyaglarina cevap veren bir model olmasi aileler arasinda vuku bulan anlagmazliklarin ¢dzimiini kolaylastirmig
ve halk iizerinde etkisini artirmistir. Bu calisma Urdiin’de aile arabuluculugunun uygulandig aile islah, arabuluculuk ve
uzlastirma ofislerini ve galisma sistemini ortaya koyarak Tiirkiye basta olmak tizere aile arabuluculugunu uygulayacak olan
ya da hali hazirda uygulayan devletlere 6rneklik teskil etmesi i¢in bir model sunmayi hedeflemektedir.

Anahtar Kelimeler: Aile Arabuluculugu, Urdiin, Uyusmazlik, Sulh, Aile Arabuluculuk Ofisleri

Abstract

This article examines how the family reform, mediation, and conciliation offices in Jordan, which were incorporated into
law in 2013 and began their activities in 2014, implement family mediation. Although mediation was included in the
Civil Code in Jordan in the early 2000s, its application to family law was postponed until a later date. Family mediation
was implemented through the family reform, mediation, and conciliation offices established under Sharia courts. Since
its implementation, the number of these offices has increased over time, having had a positive impact on the Jordanian
society. The family mediation practised here is not limited to divorce mediation but addresses many family-related
issues. Moreover, the family mediation model in Jordan, where most population is Muslim, is based on Sharia principles
and social realities. In this regard, being a model that meets local and public needs has facilitated the resolution of
disputes between families and increased its societal impact. This study aims to provide a model for states that either
plan to implement or are currently implementing family mediation, particularly Turkiye, by presenting the family reform,
mediation, and conciliation offices in Jordan and their working system.

Keywords: Family Mediation, Jordan, Mediation, Dispute, Sulh, Family Mediation Offices
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Extended Summary

This article examines the family mediation model of Islamic Family Law as an
alternative dispute resolution method in Jordan. This research argues that Jordan should
serve as an example for studies on family mediation and models to be implemented, as
it is a country with a Muslim majority population and offers a model based on its social
realities. This study consists of an introductory section, including a literature review and
the importance of the subject, followed by five main headings. The first heading addresses
alternative resolution methods for family disputes in Jordan. The second heading
examines the establishment of family reform, mediation, and conciliation offices, which
are the application centres for family mediation. The third heading analyzes the working
system of these offices. The fourth heading discusses the purposes and importance of the
offices, and the fifth and final heading outlines the role these offices play in resolving
family disputes.

Different countries have varied practises for alternative resolution methods in family
disputes. In Jordan, there are two methods: arbitration and family mediation. Arbitration,
which was introduced in Jordan’s 1976 Personal Law, is included under the divorce
section, titled et-tefrik li ’s-sikdk ve 'n-niza’. It has maintained its place in the personal law
statutes enacted later and continues to be implemented in the same section in the most
recent law from 2019. According to Articles 126 and 127 of this law, when one of the
spouses applies to the court due to incompatibility and conflict, and the judge is unable
to reconcile them, the case is referred to arbitrators. The arbitration process begins when
the case is transferred to the arbitrators. In short, arbitration is an alternative resolution
method that is fully dependent on the judicial system.

Family mediation has been a global topic of interest since the early 2000s. In Jordan,
the mediation law was published in the official gazette on April 30, 2003, as a temporary
law for regulating civil law disputes. In 2006, the mediation law replacing the temporary
law was enacted. Although mediation was part of civil law, it was not incorporated
into family law until 2013. In 2014, mekatibi’l-islahi ve’l-visdtati ve t-tevfiki’l-user i,
or family reform, mediation, and conciliation offices, were established and became
operational. Initially opened in pilot regions, these offices expanded as they produced
positive societal results.

Family reform, mediation, and conciliation offices were established under the sharia
courts. Emphasising agreement and reconciliation before judicial proceedings, these
offices are an important alternative method for preserving family structures in Jordanian
society and resolving conflicts within families. They do not only assist couples in the
divorce process. These offices provide services such as family consultations, resolving
family disputes consensually, and educating those about to marry. They also aim to
organise family-related courses, conduct research, and especially mediate between family
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members. Ultimately, the success of these offices has contributed to the restoration of
marriages on the verge of collapse and a reduction in divorce rates.

The growing influence of Jordanian family reform, mediation, and conciliation offices
in society is due to the fact that their working system is based on promoting peace within
the framework of Sharia principles while keeping family members as far from the court
system as possible. In line with this purpose, the offices’ services preserve family privacy
by resolving disputes outside court. There are two ways to apply to these offices: cases
referred from the court and direct applications from the parties. One of the main features
of these offices is that procedures are concluded in a short period, typically within 30 days
of the application.

Moreover, the family mediation model in Jordan is firmly rooted in social realities,
setting it apart from the Western models of family mediation. The Jordanian family
mediation experience is better suited to the society because, apart from non-Muslims, the
Muslim-majority population prefers local solutions over imported European-based ones.
This feature enhances the functionality of family mediation in Jordan, making it a model
for other countries. In particular, countries that are newly implementing family mediation
should consider the sociological, religious, and historical contexts of their populations.
The study emphasises the significance of this argument in Jordan’s case.

To evaluate the concrete impact of family reform, mediation, and conciliation offices
in Jordan, the statistical data from the Jordanian judiciary were examined. Issues such as
compensation for women in cases where husbands divorce without cause, alimony (for
women, children, medical needs, education, iddah, and relatives), termination of alimony,
housing fees, hiddne (custody) fees, visitation rights, prevention of a daughter’s marriage
by her guardian, dowry disputes, inheritance disputes, travel permissions, financial
payments, the reduction of certain rights, and various other family-related issues are
discussed and resolved in family reform, mediation, and conciliation offices. In addition
to the services provided before and during the divorce process, many other family matters
are resolved in these offices. The study covers the issues the offices have handled since
they were established, detailing the extent to which consensus has been reached on each
matter, using statistical data. The results and number of applications for 2023 are also
presented.

In conclusion, the study makes several recommendations: First, family mediation based
on the consent of both spouses should be implemented, as the willingness of the spouses
to mediate will facilitate the resolution of disputes. Second, following Jordan’s example,
family mediation should not rely on a single field expert. Mediators from theology,
psychology, sociology, and law should be available, with relevant experts consulted
depending on the nature of the dispute. This multidisciplinary approach will result in a
more comprehensive application. Third, confidentiality must be strictly observed during

79



darulfunun ilahiyat 35/’Aile Arabuluculugu’ Ozel Sayisi

mediation. By adhering to this principle, the parties will feel more comfortable revealing
the source of their issues, enabling the mediator to find more effective solutions. Fourth,
as in Jordan, couples should be able to sign the mediation results and submit them to the
enforcement authorities. If one party fails to comply with the agreement, the other should
be able to file a claim. Fifth, family mediation should not be expensive or cost-prohibitive,
as is the case in some countries like France. Instead, it should be free of charge or low-
cost, as high fees would limit demand and reduce the influence of mediation.
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Giris

Aile arabuluculugu hig siiphesiz uygulandigi her iilkede farkli bir sistem ve
yontemle tatbik edilmektedir. Urdiin’de aile arabuluculugu kadilkudat tarafindan ser’1
mahkemelere bagli olarak kurulan aile 1slah, arabuluculuk ve uzlastirma ofislerinde
uygulanmaktadir. Eslerin evliliklerinin devami ve muhafaza edilmesine doniik olarak
faaliyet gosteren bu ofisler Urdiin toplumunda énemli bir role sahiptir. Bu dogrultuda
aile 1slah, arabuluculuk ve uzlastirma ofislerinin kurulma sekli ve amaglari, calisma
sistemleri, aile hayatinin korunmasi ve devaminda bu ofislerin koruyucu gorevleri
ve etkileri incelenmistir.

Bu ¢aligma aile i¢i uyusmazliklarda alternatif ¢dziim yontemi olarak uygulanan
aile arabuluculugu uygulamasim Urdiin 6zelinde ele almay1 hedeflemektedir. Aile
arabuluculugunun nasil uygulandigini ve bunun ailevi iligkilere nasil yansidigimin
cercevesini ¢izmektedir. Ayrica aile 1slah, arabuluculuk ve uzlastirma ofislerinin
caligsma sistemlerini, hedeflerini, aile hayatinin korunmasi ve talak sayilarinin
azalmasindaki olumlu etkilerini ortaya koymay1 amaglamaktadir.

Onceki calismalar zikretmek ¢alismanin akademik katkismin ortaya konulmasi
adma 6nemlidir. Ahmet Temel’in “Islam Aile Hukukundaki Arabulucu-Hakemlik
Uygulamasinin Tirkiye’de Aile Arabuluculuguna Muhtemel Katkilar1” adli
calismasi Islam aile hukukunda gelismis arabulucu-hakemlik kurumunun Tiirkiye’de
uygulanacak olan aile arabuluculugu modelinde dikkate alinmasini éneren bir
muhtevaya sahiptir. Bu ¢alisma aile arabuluculugu uygulamasima Islam hukukunda
gelistirilmis hakemlik ve sulh uygulamalari ¢ergevesinde yapilabilecek katkiyi ortaya
koyarak aile arabuluculugunun Tiirkiye’de ¢ok daha islevsel olarak uygulanabilecegini
iddia etmektedir.

Cem Ozcan’m “Fransiz Hukukunda Aile Arabuluculugu” adli ¢alisma 2000’1i
yillarda yasaya dahil edilen ve halen Fransiz yargi sisteminde uygulanan aile
arabuluculugunu igermektedir. Caligma Avrupa’da 6nemli bir model olarak kabul
edilen Fransiz aile arabuluculugu sistemini ortaya koymaktadir.

Erhan Firat’in “Amerika’da Aile ve Boganma Arabuluculuguna Y 6nelik Uygulama
Model Standartlar1” adli makalesi ABD’de aile arabuluculugu yoniinde ¢ok sayidaki
ozel diizenlemelerden birini olusturan Aile ve Bosanma Arabuluculuguna Y 6nelik
Uygulama Model Standartlar1 adli hukuki diizenlemeyi ele almaktadir. Calismada s6z
konusu hukuki diizenlemenin tarihsel gelisim siirecine ve hiikiimlerine deginilerek Tiirk
hukuku i¢in benzer bir diizenlemenin yararli olup olmayacag tizerinde durulmustur.

Mustafa Tag’m “Misir’da Tahkim Miiessesesi ve Aile Arabuluculugu Uygulamalarr”
caligmasi Misir Medeni Kanunlarindaki tahkim uygulamasini ve aile mahkemeleri
catis1 altinda bulunan arabuluculuk merkezlerini ele almaktadir.
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Gerek diinyada ¢esitli lilkelerde uygulanan aile arabuluculugu ve gerek Tiirkiye’de
uygulanmasi 6ngdriilen aile arabuluculugu ile ilgili calismalarin son zamanlarda
arttif1 goriilmiistiir. Urdiin’de 2014 yilindan beri uygulanan aile arabuluculugu ile
ilgili Tiirkiye’de herhangi bir ¢aligma bulunmamaktadir. Bu nedenle ¢alismamizin
aile arabuluculugu literatiiriindeki bir boslugu dolduracag: diisiincesindeyiz.

Urdiin’de Aile i¢i Uyusmazhklarda Alternatif Coziim Yontemleri

Bireyler arasindaki anlagsmazliklarin giderilmesinde temel ¢oziim yontemi
yargi yoludur. Ancak niifusun zamanla artmas1 ve yargi davalarinin ¢ogalmasi
anlagsmazliklarin ¢6ziimiinde alternatif yontemlerin dogmasini gerektirmistir.! Bu
baglamda arabuluculuk, tahkim, uzlagma, miizakere, tarafsiz 6n degerlendirme,
vakialarin saptanmasi ve kisa durusma gibi ¢esitli yontemler alternatif uyusmazlik
¢dziim yollar1 olarak zikredilmektedir.2 Urdiin’de aile i¢i uyusmazliklarda alternatif
uyusmazlik ¢dziim yontemlerinde aile 1slah, arabuluculuk ve uzlastirma ofisleri ve
tahkim olmak tizere iki farkli uygulama vardir. Islah, arabuluculuk ve uzlastirma
ofislerinin karsilig1 olarak Mekdtibu’l-islah ve’l-visdta ve t-tevfiki’l-user 'i®
kullanilmaktadir. Tahkim ise kanunda et-Tefrik li ’s-sikak ve 'n-nizd’ bashig altinda
bulunmaktadir.

Tahkim Urdiin’de daha uzun siiredir yer alan ve uygulanan ¢dziim yéntemi olup
1976 tarihli Ahval-i Sahsiyye Kanununda bulunmaktadir. Bu tarihten sonra 2010
ve 2019°da olmak tizere iki Ahvali Sahsiyye Kanunu ¢ikarilmistir. 2019 tarihli
son kanunun bogsanma boliimiinde et-Tefiik i ’s-sikak ve 'n-niza basligi altinda 126.
ve 127. maddelerinde yer verilen bilgilere gore taraflardan kadin, niza (siddetli
gecimsizlik, uyusmazlik) ve sikak (evlilik birliginin temelden sarsilmas1) sebebiyle
evlilik hayatinin devam edemedigini iddia ederek tefrik talep etmesi durumunda
mahkeme aralarini bulmaya ¢aligir, bunun miimkiin olmadigi durumlarda hakim
kocaya esiyle uzlasmasi i¢in uyarida bulunur ve bir aydan az olmamak tizere
davayi erteler. Bu siirenin bitiminde sulh gergeklesmezse hakim davay1 hakemlere
yonlendirir. Ayn1 sebeple davacinin koca oldugu durumlarda mahkeme aralarini
uzlastirmaya ¢aligir bunun miimkiin olmadigi hallerde hakim bir aydan az olmamak
iizere davay1 erteler. Bu vakit gectikten sonra sulh gerceklesmez ve anlagsmazlik
devam ederse hakim davayi hakemlere devreder.*

1 Muhammed Abdullah es-Serhén, “el-Visatatu fi’-Kantni’l-Urdiini”, 71.

2 Aktiirk, “Islam Hukukundaki Alternatif Uyusmazlik Coziim Yollarmin Tiirk Aile Hukukuna
Mukayesesi”, 94-95.

“Mekatibu’l-Islah ve’t-Tevfiki’l-Useri-Dairatii Kadilkudat”.
4 2019 Tarihli Ahvali Sahsiyye Kanunu (126. madde)

“Kanunu’l-Ahvali’s-Sahsiyye-2019”.
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Davanin hakemlere devredilmesiyle birlikte tahkim siireci baslar. Oncelikle
kadiin ailesinden bir, kocanin ailesinden bir hakem olmak iizere adalet sahibi
ve sulha gii¢ yetirebilecek iki hakem tespit edilir. Taraflarin ailelerinden hakem
bulunamadig1 durumda hakim, tecriibe sahibi, adaletli ve sulh kabiliyeti olan
iki kisiyi hakem olarak tayin eder. Hakemlerden zararin sebebini arastirarak
esler arasinda sulhu saglamalari beklenir. Bunu gerceklestiremedikleri zaman ise
hakemler tarafindan haksizligin kadindan kaynaklandigi durumlarda hul’; kocadan
kaynaklandig1 durumlarda ise bain talak karar1 verilir. Hakemlerin siire¢ boyunca
meydana gelen tiim gelismeleri rapora kaydetmeleri ve bu raporun hakim tarafindan
tasdik edilmesi elzemdir. Hakimin kanuna uygun oldugu miiddetce hakemlerin
kararin1 onayladigi ifade edilmektedir. Netice itibariyle niza ve sikak sebebiyle
verilen tefrik karar1 bain talak hitkkmiinde kabul edilmektedir.

Urdiin’de aile ici uyusmazliklarda alternatif ¢oziim yontemi olarak yukarida
her ne kadar 1slah, arabuluculuk ve uzlastirma ofisleri ve tahkimden bahsetsek de
arabuluculugun gayri resmi ve resmi olmak tizere iki sekilde ytiriitiildigtinii ifade
etmek gerekir. Gayri resmi arabuluculukta esler arasinda vuku bulan anlagmazliklarda
taraflarin ailelerinin devreye girerek sorunlari ¢6ziime kavusturmaya galigsmalari
s0z konusudur. Ailelerin ¢6ziim bulamadiklar1 daha agir meselelerde aile 1slah,
arabuluculuk ve uzlastirma ofisleri sorumluluk almaktadir.’Bununla birlikte zikre
deger bir diger husus ofislerin kurulmasindan 6nce taraflarin talebi ve avukatlarin
kabulil neticesinde avukatlarin esler arasinda arabuluculuk yapmasidir. Bizim
caligmamiz 1slah, arabuluculuk ve uzlastirma ofisleri yani resmi aile arabuluculugunu
icerdiginden gayri resmi aile arabuluculuguna sadece burada deginmekle iktifa
ediyoruz.

Aile 1slah, arabuluculuk ve uzlastirma ofisleri 2013 tarihli 17 sayili kanun ile
mevzuata eklenmis olup ayni sene Aile Islah ve Uzlagtirma Miidiirliigii kurularak
1959 tarihli 31 say1li ser’i muhakemat ustlii kanununun 11. maddesine dayanarak
resmi gazetede yayimlanmistir.® Bu mudiirlik ihtiyaglar dogrultusunda ser’1
mahkemelerin biinyesinde ofislerin kurulmasi ve yonetilmesini tistlenmistir. Ayrica
esler arasinda bogsanmaya sebep olan problemleri samimi bir usulle insanlarin
bilinglendirilmesi, evlilik hak ve sorumluluklarinin giindemlerine getirilmesi
yoluyla ¢6ziilmesi hedeflenmistir.’

5 Sena Cemil el-Hinti, “et-Ta’sil el-Fikhi li Amel Mekatibi’l islahi’l Useri fi’l Mehakim es-
Ser’iyyeti’l-Urdiiniyyeti”, 239.
“Nizam Mekatibi’l-Islah ve’t-Tevfiki’l-Useri”.

7  Ahmed Nasir el-Muvacede, Vela Abdiil Fettah es-Serayera, “Devru Mekatibi’l-Islahi’l-Useri
fi’l-Haddi mine’t-Talaki min Vechihi Nazaru’l-Ezvac el-Miitekadeyn fi’l-Mehakimi’s-Ser’iyyeti
fi’l-Miictema’l-Urdiini”, 748.
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Bu ofisler, ailede meydana gelen anlagsmazliklarin ¢6ziime kavusturularak
evlilik birligininin korunmasini hedeflemektedir. Bu dogrultuda ser’1 ve toplumsal
istisarelerden istifade edilerek eslere nasihat edilmesi ve aralarindaki sorunlarin
¢Oziimii i¢in ¢aba sarfedilmesi zikre degerdir. Zira ailenin ihtiya¢ duydugu dogru
yonlendirmelerle evlilik baglarinin devamliligi saglanmis olur. Ayrica ailenin
yapisini ve giivenligini tehdit eden problemlerden aile bireylerini korumak ve bu
sorunlarla ser’1 dlgtitlere gére miicadele etmek bu ofisler igin 6nemli ve gereklidir.®

Urdiin Aile Islah, Arabuluculuk ve Uzlastirma Ofislerinin Kurulusu

Tarihin ilk zamanlarindan modern ¢aga kadar var olan insan iligkileri beraberinde
anlagmazliklari da getirmistir. Yazili kaynaklar, kadim bir ge¢mise sahip oldugu
goriilen aile arabuluculugunun, farkli medeniyetlerin ve hukuk sistemlerinin
birikimi ile gelistigini ifade etmektedir. Oyle ki; Asur, Babil, Siimer ve Misir
medeniyetlerinde bazi yonleriyle aile arabuluculugu olarak vasiflandirilabilecek
cesitli ornekler zikredilmektedir. Geleneksel aile arabuluculugundan modern
anlamdaki arabuluculuk uygulamalarina gegis siirecindeki ilk adimlarin temeli
1899 ve 1907 tarihli Lahey Sozlesmelerine dayanmaktadir. Aile arabuluculugu
da dahil olmak tizere modern arabuluculuga en yakin uygulamalar, ilk olarak
1960’11 yillarda ABD’de yiiriirliige giren Yurttaglik Kanunu ile hayata gegirilmistir.
Avrupa’daki aile arabuluculuguna dair ilk uygulamalar ise sivil toplum kuruluslari ve
uzmanlasmis dzel sektdr temsilcilerinin katilimiyla Ingiltere’de gergeklestirilmistir.
Bu uygulamalarin ardindan séz konusu alternatif uyusmazlik ¢éziim yontemi
Almanya ve Fransa gibi iilkelerde geliserek 6zellikle Avrupa Komisyonu tarafindan
19 Nisan 2002 tarihinde hazirlanmis olan Yesil Kitap (Green Paper) ile bir hukuki
zemine oturmustur. Tiirkiye’de de Avrupa’daki siirece benzer calismalar yapilmis
ve 7 Haziran 2012 tarihinde 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk
Kanunu ¢ikarilmistir. Boylece aile uyusmazliklarinin alternatif yontemlerle ¢oziime
kavusturulmasimnin 6nii agilarak arabuluculuk ilk kez yasaya dahil edilmistir.’

Aile arabuluculugunun genel olarak tarihi siireci kisaca bu sekilde 6zetlenebilirken
Islam hukukundaki yerine temas etmek dnemlidir. Aile i¢i uyusmazliklara iliskin
sulh ve hakemlik uygulamalarinin temeli Nisa suresi 35. ayetine dayanmaktadir.

“Eger kari-kocanin aralarimin agilmasindan korkarsaniz, erkegin ailesinden bir hakem

ve kadimin ailesinden bir hakem gonderin. Bunlar baristirmak isterlerse Allah aralarini

bulur; stiphesiz Allah her seyi bilen, her seyden haberdar olandir. "

8  Sena Cemil el-Hinti, “et-Ta’sil el-Fikhi li Amel Mekatibi’l islahi’l Useri fi’l Mehakim es-
Ser’iyyeti’l-Urdiiniyyeti”, 238.

9  Celik, “Aile Uyusmazliklarinin Céziimii Baglaminda Arabuluculuk Tiirleri ve Modelleri”,
1536-38.

10 Nisa, 4/35.
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Ayeti kerimeden tahkim ve sulh yontemlerinin mesruiyyeti sarih bir sekilde
anlasilmaktadir. Esler arasindaki gecimsizlikte sulhun saglanmast, ailenin korunmasi
ve devami bakimindan dikkate degerdir. Ayn1 sekilde anlagmazliklarin ¢oziimii
amaciyla hakem tayin edilmesi ailelerin muhafaza edilmesi i¢in 6nemlidir."

Arabuluculuk uygulamasi Urdiin’de 2000°1i yillarin basinda yargiya dahil
edilmistir. Medeni hukuk c¢ekismelerinin diizenlenmesi i¢in muvakkat olarak
cikarilan arabuluculuk kanunu Urdiin’de 30 Nisan 2003’te resmi gazetede
yayinlanmigtir. 2006 yilinda ise muvakkat kanunun yerini alan arabuluculuk
kanunu ¢ikarilmigtir. Resmi gazetede yayinlanmasinin ardindan uygulanmaya
baslanan bu kanun medeni kanun meseleleri i¢in ¢ikarilmasina ragmen aile ile
ilgili konulara tatbik edilmemistir.!?

2013 yilinda 1slah, arabuluculuk ve uzlastirma ofisleri yonetmelige dahil edilmistir.
Ardindan bu ofisler i¢in miidiirliikk kurulmasi resmi gazetede yayinlanmistir.
S6z konusu miidiirliik ihtiyaca binaen her ser’i mahkemede kurulacak ofislerin
yonetiminden sorumlu olup taraflar arasinda talaka neden olan anlagmazliklari
samimi bir sekilde insanlar1 bilinglendirerek, evlilik hak ve sorumluluklarini
hatirlatarak ¢oziime kavusturmay tistlenmistir. Ser’i mahkemeler ailevi uzlasi ve
sulhu 6nemseyen ve icraatlarini bu ilke dogrultusunda yapan kurumlar olduklar
icin aile 1slah, arabuluculuk ve uzlastirma ofisleri bu mahkemelere bagli olarak
kurulmustur. Ser’1 mahkemelerin talebi iizerine aileler arasinda meydana gelen
ihtilaflarin ¢oziilmesi ve artan bosanmalarin 6niine gegilmesi amaciyla yonetmelige
dahil edilen bu ofisler 2014 yilinda kurularak faaliyete gegirilmistir.'®

Aile 1slah, arabuluculuk ve uzlastirma ofisleri miidiirliigii 2014 yilinda Amman,
Irbid ve Zerka olmak iizere ii¢ pilot bolgede islemlere baglamistir. Miidiirliigiin
amacinin gerceklesmesi ve basarisinin artmasi i¢in ofislerin sayist 2022 yilinda
25’e ulagmigtir.'

11  Mohamed Khalaf Banu Salama, “Mediation is a Means Settling Family Disputes: Study on the
Jordanian Personal Status Law”, 70.

12 Muhammed Halef Beni Selame, Nasr Muhammed Sa’id el-Bel’avi, “Tesviyetiil’l-Miinazaati’1-
Medeniyyeti bi’l-Vasitati (Dirasetiin fi Kantni’l-Visatati li Tesviyetil’l-Miinazaati’l-Medeniyyeti’l-
Urdiini Rakam 12 li Seneti 2006 m)”, 138.

13 Ahmed Nasir el-Muvacede, Vela Abdiil Fettah es-Serayera, “Devru Mekatibi’l-Islahi’l-Useri
fi’1-Haddi mine’t-Talaki min Vechihi Nazaru’l-Ezvac el-Miitekadeyn fi’l-Mehakimi’s-Ser iyyeti
fi’l-Miictema’]-Urdiini”, 748.

14 “Nizam Mekatibi’l-Islah ve’t-Tevfiki’l-Useri”.
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Aile Islah, Arabuluculuk ve Uzlagtirma Ofislerinin Caliyma Sistemi

Toplumun temelini olusturan aile yuvasinin dagilmamasi amaciyla arabuluculuk
miiessesesinin aktif hale getirilmesi toplum igin nemi haizdir. Ozellikle mahkeme
stirecine gegmeden Once bireyler arasinda ikna yolunun tercih edilerek taraflarin
ikna edilmesi Kur’anin da tavsiye ettigi bir yoldur.'*Aile 1slah, arabuluculuk ve
uzlastirma ofisleri “et-Teradi kable’t tekadi ve’l-vifak kable’s-sikak™ ilkesini
esas alan kurumlardir. Bu amagla Urdiin toplumunda aile yapisinin korunmasi ve
ailede ortaya c¢ikan ¢ekisme ve ihtilaflarin giderilmesi i¢cin 6nemli bir alternatif
¢Ozlim yontemi olarak varligini korumaktadir. Ailevi istisarelerin yapilmasi, aileler
arasinda cereyan eden gecimsizligin rizaya dayali samimi bir yolla sona erdirilmesi,
evlenecek kisilerin egitilmesi gibi hizmetleri dnemseyen bu ofisler ayrica aile ile
ilgili derslerin tertip edilmesi ve bu alanda arastirmalarin yapilmasi ve 6zellikle
aile bireyleri arasinda arabuluculuk yapilmasi gibi hedeflere sahiptir. Tiim bunlarla
elbette dagilmaya yiiz tutan evliliklerin 1slah edilmesi ve bosanmalara elden
geldigince engel olma gayesine ulasilmak istenmistir. Ayrica aile iginde ortaya
¢ikan problemler ve ihtilaflarin yol acabilecegi olumsuz etkilerden ¢ocuklarin
korunmasi bu ofislerin temel hedefleri arasinda yer almaktadir.

Uyusmazliklarin yargisal yollarla ¢ziimlenmesinin yani sira, arabuluculuk ve
diger alternatif ¢dziim yontemlerine bagvurulmasinin gesitli sebepleri bulunmaktadir.
Alternatif ¢oziim yollari, yargisal siireclere kiyasla daha ekonomik olmalari,
zaman bakimindan daha kisa siirede sonuglanmalari, taraflarin her ikisinin de
memnuniyetini saglayabilmeleri, taraflar arasindaki iletisimin ciddi ¢atismalara
veya kopukluklara yol agmadan siirdiiriilmesine olanak tanimalar1 ve siirecin
gizlilik ilkesine dayali olarak yiiriitiilmesi gibi avantajlarla 6ne ¢ikmaktadir.'®
Urdiin aile 1slah, arabuluculuk ve uzlastirma ofislerinin ¢alisma sistemi de ser’i
Olciitler ¢ercevesinde sulhun saglanmasi ve ¢ekismeli aile bireylerinin yargi
sisteminin siireglerinden elden geldigince uzak tutulmasina dayanmaktadir. Bu
amag dogrultusunda ofis hizmetleri yargiya tasinmadan anlagmazliklar1 ¢ézerek
ailenin mahremiyetini muhafaza etmeye gayret etmektedir.

Aile 1slah, arabuluculuk ve uzlastirma ofisleri kanunu geregince bu ofislerde su
uygulamalara riayet edilmektedir:

1. a) Bu ofisler aile 1slah, arabuluculuk ve uzlastirma ofisleri kanununun 7.
maddesine istinaden ser’l mahkemelerden kendilerine havale edilen meselelere
bakar.

b) Ser’i mahkemelerden bu ofislere gelen davalar disinda dogrudan kendilerine

15 Sen, “Islam Hukukunda Arabuluculuk”, 117-18.
16 Daglioglu, “Aile Hukukuna iliskin Uyusmazliklarda Arabuluculuk”, 558.
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yapilan bagvurulara da bakar. Mahkemede bir dava agilmaksizin ser’i mahkemelerde
goriilen aile hukuku ile ilgili meseleler i¢in eslerden biri veya ikisi dogrudan bu
ofislere bagvurabilmektedir.

Aile 1slah, arabuluculuk ve uzlastirma ofisleri, anlasmazlik yasayan aile bireylerini
yargiya bagvurmadan karsilikli uzlasi ve anlasmaya yonlendirmeyi tesvik eder.
Bunun neticesinde bireyler hem uzun ve zahmetli yargisal siireglere tabi olmazlar
hem de bu ofislere bagvurulmasi, hakimlerin ig yiikiinii hafifleterek mahkemelerdeki
dava sayisini azaltir.!”

2. Ofis miidiirliigiine kadilkudatin onamasina bagli olarak ser’1 yargi meclisinin
karariyla tayin edilmis bir memur getirilebilir. Bunun yaninda bir hakim ya da
kadilkudatin ve ser’ miidiriin onayi ile tayin edilmis ilahiyat ya da ilahiyat ve
hukuk boliimlerinden mezun olmus denk ve tecriibeli bir memur getirilebilir. Aile
Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanunu, 5. maddesi, b bendi)

Ofise atanan miidiir anlagsmazliklara bakmasi i¢in bir veya daha fazla iiye belirler.
Miidiir tiye sayisini kanunda belirtildigi gibi ihtiyaca gore tespit etmektedir. Aile
Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanunu, 5. maddesi, a bendi) Miidiiriin
kendisi anlagsmazlik meselesine bakabilmekle birlikte meselenin igerigine gore
iiyelerden en yetkilisine tevdi edebilir. Zira {iyenin uzmanlik alani ve tecriibesi
g6z oniinde bulundurularak meselenin en iyi sekilde ¢oziilmesi hedeflenmektedir.

Aile Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanununun 6. maddesi, b bendi
geregince “Uyenin segiminde tecriibe sahibi ve 1slah konusunda yetkili olmasina;
ilahiyat, hukuk, sosyoloji, psikoloji veya egitim fakiiltelerinden mezun olmasina
dikkat edilir.” Dolayisiyla kanunun da vurguladigi gibi iiyelerin se¢ciminde deneyim
sart1 ve sulha gii¢ yetirebilme vasfi oldukc¢a 6nemlidir.

Netice itibariyle ofiste liyelerden sorumlu bir miidiir ve midiir de dahil tiim
iiyelerden sorumlu bir hakim ya da kadilkudat dairesinin atadig1 bir memur
gorevlidir. S6z konusu ofis miidiiriiniin ofise yonlendirilen anlagsmazliga veya evli
ciftlerden birinin talebi lizerine gelen anlasmazliga bakmak icin bir heyet kurmasi
elzemdir. Bu heyet, uygun gordiigii bir yolla iki tarafi da ofise davet ederek ser’i
6lgiitlere miinasip olmak iizere ailenin mahremiyetini de koruma sartiyla taraflar
arasinda ittifak saglamaya ve ihtilaflar1 ¢ozmeye caligir.'®

17 Sena Cemil el-Hinti, “et-Ta’sil el-Fikhi li Amel Mekatibi’l Islahi’l Useri fi’l Mehakim es-
Ser’iyyeti’l-Urdiiniyyeti”, 239.
18 “Nizam Mekatibi’l-Islah ve’t-Tevfiki’l-Useri”.
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3. Kanun koyucu Aile Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanununun 9.
maddesi, a bendinde ofis iiyesine oturumlar1 yonetme ve niza’in arastirilmasinda
faydasinin dokunacagini diistindiigii kisilerden yardim alma yetkisi vermistir. Tipki
tahkimde oldugu gibi sulhun gergeklestirilmesi i¢in bireylerin yakin ¢evresinden
yardim alinmasi dnemli bir noktadir. Ciinkli anlasmazlik yasayan bireyin altin
¢izmedigi veya bahsetmedigi bir konunun akraba veya arkadaslan tarafindan
dile getirilmesi pekala miimkiindiir. C6ziim konusunda ofis iiyelerine bdyle bir
takdir hakk: verilmesi sulhun gerceklestirilmesi i¢in gdsterilecek ¢cabanin alanini
genisletmektedir.

4. Aile Islah, Arabuluculuk ve Uzlagtirma Ofisleri Kanununun 9. maddesi, b bendi
geregince 1slah heyeti anlasmazlik taraflari ile toplanir ve ser’i 6l¢iitlere gore ve
uygun gordiigii sekilde aralarinda uzlasi/tevfik saglamaya ve 1slah etmeye ¢aligir.
Bu maddede sulh ve tevfik kavramlar1 kullanilmigtir. Yani eger taraflar arasinda
sulh gerceklesmezse heyetin taraflar arasinda uzlasi/tevfik saglamaya caligsmast
gerekir. Tevfik de yasal arabuluculuk kavramina en yakin 1stilahtir.

5. Eger taraflar arasinda sulh saglanirsa ve bu uzlasiy1 belgelemek isterlerse,
taraflar ve ofis miidiirii sulh belgesini imzalar. Bu belgenin resmi olarak onaylanmasi
ve icra edilebilir bir nitelik kazanmas1 i¢in mahkemeye sunulmasi gerekmektedir.
(Aile Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanunu’nun 11. maddesi, a bendi).
Bu kanun maddesi, taraflara arabuluculuk sonucunda vardiklar1 uzlagsmay1 resmi
bir belgeye doniistiirme imkan1 sunmaktadir.

6. Eger taraflar arasinda bir sulh saglanamazsa, ofis miidiiriiniin bu durumu
davanin sevk edildigi ser‘i mahkemeye bildirmesi gerekmektedir. Ancak dava, ser‘1
mahkeme tarafindan yonlendirilmemisse, ofis miidiirii taraflara, anlagmazlig1 ¢6zmek
i¢in yetkili mahkemeye basvurma haklari bulundugunu agiklamakla yiikiimliidiir.
(Aile Islah, Arabuluculuk ve Uzlastirma Ofisleri Kanunu, 11. maddesi, b bendi)

7. Ofise gelen anlagsmazlik davasi yapilan bagvurudan itibaren otuz giin i¢inde
bitirilmesi gerekir. (Aile Arabuluculuk ve Uzlastirma Ofisleri Kanunu, 10. maddesi)
Ofislerin 6n plana ¢ikan temel 6zelliklerinden biri de arabuluculuk islemlerinin otuz
giin gibi kisa siirede sonuglandirilmasidir. Yargiya bagvurmak belli bagl prosediirleri
gerektirdigi gibi uzun siire devam etmesi sebebiyle taraflarin sonug almasini
zorlastirabilmektedir. Elbette bireyleri yipratmasi ve yormasi gibi kaginilmaz
etkileri de vardir. Bu nedenle alternatif anlagmazlik ¢éziim yontemini uygulayan
aile 1slah, arabuluculuk ve uzlastirma ofisleri taraflar1 yargisal siireclerin yorucu
etkilerinden uzak tutarak kisa zamanda davay1 sonuglandirmaktadir.
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Urdiin Aile Islah, Arabuluculuk ve Uzlastirma Ofislerinin Amaclar:
Cercevesinde Onemi

Ailede yasanan sorun ve problemlerin ¢oziilmemesi bir siire sonra bireyler i¢in
yipratici bir hale doniisebilmektedir. Aile birliginin devam etmesi veya sonlanmasi
farketmeksizin iki durumda da bireysel ve ortak beklentilerin karsilanmasi nem
arz etmektedir. Bu durumlarda disaridan bir destege gerek duyuldugundan ve
ozellikle tarafsiz diyebilecegimiz bir arabulucunun destegiyle mahkeme olmaksizin
taraflarin ortak yararini gozeterek ortak bir paydada bulugma ihtiyaci 6zelde ailenin
genelde toplumun yapisini devam ettirmeye biiyiik katkisi vardir.!” Binaenaleyh
aile arabuluculugu miiesseselerinin ortaya ¢ikisindan 6nce ailede meydana
gelen anlagsmazliklarin giderilmesinde aile biiyiikleri ve akrabalar 6nemli rol
iistlenmislerdir. Ancak 6zellikle modern zamanda akraba ve yakinlarin taraflarin
arasini bulmak yerine kendi yakinini hakli ¢ikarma gabasi taraflarin arasinit daha
fazla agmaya sebep olmustur. Bu nedenle arabulma isi disaridan tarafsiz bir kisinin
miidahalesini gerektirerek gayri resmi olarak daha dnce yapilan arabuluculuk iglemi
resmi hiiviyet kazanarak devletin uhdesinde tatbik edilmeye baglamistir.

Aile arabuluculugu zaten diinyada 6zellikle 2000’11 yillardan sonra giindemde
tutulan bir mesele haline gelmistir. 1998 yilinda Avrupa Konseyi tarafindan aile
arabuluculugu ile ilgili hazirlanan tavsiye kararlar resmi olarak kabul edilmistir.?
Her ne kadar bu tavsiyelerin odagi bosama ve ayriligin sonuglari olsa da bu
tarihten sonra pek ¢ok tilkenin kanunlarina aile arabuluculugu dahil edilmistir. Her
iilkenin aile arabuluculugunu kanunlarina dahil etmesi ve uygulamaya baslamasi
farkli tarihlerde olmustur. Urdiin daha dnce de ifade edildigi gibi 2003 yilinda
muvakkat bir kanunla kamu meselelerinde arabuluculugu kabul etmis akabinde
2006 yilinda ¢ikarilan kanun bu muvakkat kanunun yerini almistir. Kamunun
cesitli alanlarinda tatbik edilmeye baslasa da aileye taalluk eden meselelere dahil
edilmesi 2013 yilin1 bulmustur. Bir sene sonra 2014 yilinda fiilen uygulamaya
baslayan aile arabuluculugunun etkisi Urdiin toplumunda gozle gériiliir sonuglar
vermeye baglamistir.

Urdiin’de aile 1slah, arabuluculuk ve uzlastirma ofislerinin uyguladig aile
arabuluculugu Batida 1970’lerden itibaren uygulanan ve bosanma siirecini
kolaylastirmay1 amaglayan “bosanma arabuluculugu! gibi salt bosanma
durumlarinda uygulanmamaktadir. Bosanma agsamasinda olup mahkemede agilan

dava sonucunda bu ofislere yonlendirilen meseleler oldugu gibi dava agilmaksizin

19 Sunay I, “Aile Arabuluculugu”, Toplum ve Sosyal Hizmet, 23-24,

20 Ozbek, “Avrupa Konseyi Bakanlar Komitesinin ‘Aile Arabuluculugu’ Konulu Tavsiye Karari”,
72-74.

21 Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabulucuguna Muhtemel Katkilar1”, 311.
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bosanma agamasinda olan eslerin arabuluculuk talepleri olabilmektedir. Ayrica
aile ile ilgili pek ¢ok konuda ortaya ¢ikan mesele ve ihtilaflarla ilgilenmekte ve
bir¢ok anlagsmazligin ¢oziimiine bakmaktadir. Ancak belirttigimiz gibi bu ofislerin
tek hizmeti bundan ibaret olmayip bireyleri asan bir hizmet suuruna sahiptir.
S6z gelimi ailenin 6nemi, evlilikleri tehlikeye diistiren sebepler vb. konularda
toplumsal bilinci artirmak aile 1slah, arabuluculuk ve uzlastirma ofislerinin 6nemli
hedeflerinden biridir. Bu hedef dogrultusunda uzman kisilerle koordineli bir sekilde
cesitli sempozyum ve dersler tertip edilmektedir.?* Aile 1slah, arabuluculuk ve
uzlastirma ofislerinin bu hedeflerinin toplumdaki etkilerini ihtiva eden ¢esitli saha
aragtirmalari bulunmaktadir.?

Ailevi istigarelerin yapilmast, ailevi anlagsmazliklarin rizaya dayali olarak samimi
bir yolla bitirilmesi, evlenmek isteyen kisilere rehberlik ve egitimler verilmesi
ofislerin 6nemli hedefleri arasinda zikredilmelidir. Bu hedefler gbz 6niinde
bulunduruldugunda mahkemelere bagli olarak kurulan aile 1slah, arabuluculuk ve
uzlastirma ofislerinin teorik ve pratik alanda iki tiirlii caligtiklar goriilmektedir. Aile
arabuluculugu ¢ekismeli taraflara uygulanirken akademik anlamda ailevi aragtirmalar
ve ¢alismalar yapma gibi teorik alana yansiyan hizmetleri s6z konusudur.** Aile
ile ilgili caligma ve arastirmalarin yapilmasi zamanla bu ofislerin bir literatiir
olusturmalarini saglamaktadir. Bunun zamanla daha profesyonel bir sekilde aile
arabuluculugunun uygulanmasina katki saglayacagi tahmin edilebilir bir gergektir.

Urdiin’deki aile 1slah, arabuluculuk ve uzlastirma ofislerinin ¢alisma ilkelerine
bakildiginda ser’i dl¢litlerin ve sosyal gergekliklerin esas alinmasi gibi bir
dinamige sahip oldugu gériilmektedir.2’ Bu 6zellik Urdiin’deki aile arabuluculugu
uygulamasini batilt iilkelerin uyguladig aile arabuluculugundan farkli kildig:
gibi toplumla daha iyi uyumlanmasini saglamaktadir. Zira gayrimiislimler harig
tutulursa biiyiik cogunlugu Miisliiman olan Urdiin toplumunun Avrupa merkezli ithal
coztimler yerine kendine has yerel ¢ozlimleri tercih etmesi aile arabuluculugunun
islevselligini artirmaktadir. Bu husus iizerinde durulmasi gereken ve kanuna aile
arabuluculugunu yeni dahil eden tiim iilkeler i¢in gecerlidir. Halkin sosyolojik,
dini ve tarihi kodlar1 g6z 6niinde bulundurulmadan bagka yerden alinip oldugu

22 Sena Cemil el-Hinti, “et-Ta’sil el-Fikhi li Amel Mekatibi’l islahi’l Useri fi’l Mehakim es-
Ser’iyyeti’l-Urdiiniyyeti”, 239.

23 Ahmed Nasir el-Muvacede, Vela Abdiil Fettah es-Serayera, “Devru Mekatibi’l-Islahi’l-Useri
fi’1-Haddi mine’t-Talaki min Vechihi Nazaru’l-Ezvac el-Miitekadeyn fi’l-Mehakimi’s-Ser’iyyeti
fi’l-Miictema’l-Urdiini”, 764-68.

24 “Siaru Mekatibi’l-Islah ve’t-Tevtiki’l-Useri”.

25 Sena Cemil el-Hinti, “et-Ta’sil el-Fikhi li Amel Mekatibi’l islahi’l Useri fi’l Mehakim es-
Ser’iyyeti’l-Urdiiniyyeti”, 238-39.
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gibi uygulanan kanun maddeleri toplumda karsilik bulamayacaktir. Dolayisiyla
devletin siyasi yapisiyla uyumlu fakat toplumun pratik ve degerleri ile uyusmayan
bir uygulamanin basarili olamayacagi tahmin edilebilir bir gercektir.

Amaglari ¢ergevesinde degerlendirildiginde aile 1slah, arabuluculuk ve uzlastirma
ofislerinin 1slah kavramini yaymak ve ailevi sorunlarin arabuluculuk ve uzlasi
yoluyla ¢oziilmesi gibi 6nemli bir ilkeye sahip olduklari goriilmektedir.”® Bu hedefin
gerceklesmesi toplumsal giivenin devamliligi agisindan olduk¢a dnemlidir. Ciinkii
toplumun temelini olusturan ailenin korunmasinin yollarindan biri aile bireyleri
arasinda meydana gelen anlagmazliklarin sulh yoluyla ¢éziilmesidir. Sonug olarak
aile 1slah, arabuluculuk ve uzlastirma ofisleri sorun yasayan taraflar arasindaki
bagin miimkiin oldugunca devamini saglamaya ¢alismaktadir.”’

Aile 1slah, arabuluculuk ve uzlastirma ofislerini mahkeme siireclerinden ayiran bir
diger nokta da uygulama zamaninin kisa siirmesidir. Bilindigi gibi mahkemede bir
davanin goriilebilmesi icin bir dizi prosediire uymak gerekir. Bu da taraflarin hem
yorulmasina sebep olmakta hem de uzun vakit aldig1 i¢in davanin sonuglanmasina
dek onlarin yipranmasina neden olmaktadir. Bu yoniiyle aile 1slah, arabuluculuk ve
uzlastirma ofisleri taraflara yogun resmi siireclerden uzak olma imkan1 sunmakta
ve mahkeme tarihleri beklenmediginden zaman tasarrufu saglamaktadir. Daha
once zikri gectigi lizere otuz giin igerisinde davanin ¢dziime kavusturulmasi sarti
taraflara kolaylik sunmaktadir.

Ote yandan aile 1slah, arabuluculuk ve uzlastirma ofislerinin sundugu hizmetlerin
iicretsiz olmasi resmi mahkeme siireglerine kiyasla bilyiik bir firsattir. Su kadar var
ki taraflar uzlasiya varirlar ve anlagsmay1 belgelendirmek ve diizenlemek isterlerse
(uygulama senedi) ser’1 mahkemeler har¢ kanununa gore anlagma onay harcinin
O0denmesi gerekir. Bu har¢ miktar1 mahkeme harcinin yarisi kadardir. Ancak
anlagmazlik davast mahkemeden bu ofislere gelmisse yani agilmis bir dava ise ve
mahkemede harc1 6denmisse ek bir harg olmaksizin anlagma belgesi diizenlenir. Aile
1slah, arabuluculuk ve uzlagtirma ofislerinde diizenlenen ve onaylanan anlagmalar
icra giicli bakimindan yargi hiikkmii mesabesindedir. Cilinkii ser’1 icra kanunu
dava agmadan dogrudan icra i¢in sunulan bu belgeyi icra belgesi olarak kabul
etmektedir. Taraflardan her kim bu anlagsmay1 ihlal edecek olsa kars1 tarafin ser’i
icra mahkemelerine basvurarak anlasmaya uyulmasi talebinde bulunma hakk1

26 Amneh Irshied Al-Oqaili, “The Role of Family Reconciliation and Mediation Offices in Jordan
in Reducing Family Disputes from the Viewpoint of Their Workers”, 48.

27 Ismail Abdurrahman Necmuddin el-Kirani, “Nizamu’l-islah ve’t-Tevfiki’l-Useri fi’t Tesri’ati’l-
Urdiiniyyeti ve’l-Irdkiyyeti ve Devruhum fi’l-Haddi mine’t-Talaki ve Tahkiku’l-Emni’l-
Muctema’1”, 29.
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vardir.® Urdiin ve Misir? gibi aile arabuluculugu hizmetini {icretsiz sunan iilkelerin
yani sira, Fransa® gibi bu hizmetlerin ticrete tabi oldugu tilkeler de bulunmaktadir.
Aile arabuluculugunun iicrete tabi olmasinin art1 ve eksilerinin oldugu hatirda
tutulmakla birlikte ticretsiz olmasinin pek ¢ok kisinin faydalanmasina imkan
saglayacagi muhakkaktir. Urdiin’deki ofislerin sadece boganma arabuluculugunu
icra etmedikleri daha 6nce zikredilmisti. Dolayisiyla bosanma haricinde aile ile ilgili
pek ¢ok meselenin mahkemeye bagvurmaksizin ¢oziilebilecegi diisiiniildiigiinde
ticret sartinin olmamasi taraflara biiyiik oranda rahatlik saglamaktadir. Bosanma
asamasindakilerin mahkemeye basvurarak dava agma imkani s6z konusu olsa da
bosanma digindaki ailevi ihtilaflarin uzman bir arabulucuya bagvurarak ¢ozliime
kavusturulmast hem bireyleri hem toplumu koruyan 6nemli bir alternatif uyusmazlik
¢Oziim yontemidir.

Aile Islah, Arabuluculuk ve Uzlastirma Ofislerinin Aile Anlasmazhklarinin
Coziimiinde Oynadigi Rol

Farkli diistinceleri sebebiyle anlasmazlik yasayan taraflarin ¢dziim arayist
gereksiniminde disaridan bir miidahale seklinde tanimlanan arabuluculuk
uygulamasinin insan iligkilerinin pek ¢ok alaninda kullanildigi bilinmektedir.
Arabuluculugun pek ¢ok farkli tanimi yapilabildigi icin tanimlari bir tarafa birakarak
gayri resmi olsa da gegmisi uzun bir tarihe dayanan bu uygulamanin ve pek tabi
ailevi iligkilerde de ihtiyag hissedilen bir uygulama oldugunu belirtmek gerekir.?!
Bu ihtiyaglar dogrultusunda faaliyete gegirilen aile arabuluculugu Urdiin’de énemli
bir rol iistlenmistir. Asagidaki tablolarda sunulan veriler aile arabuluculugunun
Urdiin’deki énemini ve roliinii gostermesi bakimindan énemlidir.

Tabloda goriildiigi gibi talak basta olmak tizere erkegin karisini sebepsiz olarak
bosadigi durumda tazminat 6demesi, nafaka (kadin, ¢cocuk, ilag, egitim, iddet ve
akraba), nafakanin kesilmesi, mesken ticreti, hidane ticreti, hidane ile ilgili diger
konular, ¢ocuklarin ziyaret edilmesi, velinin kizinin evlenmesine mani olmast,
mehri muaccel ve miieccel, miras anlagsmazliklari, yolculuk izni, mali 6demeler,
bazi haklarin diisiiriilmesi ve son olarak aile ile ilgili ¢esitli meseleler aile 1slah,
arabuluculuk ve uzlastirma ofislerinde goriisiilmekte ve karara baglanmaktadir.

28 “Teskilu Mekatibi’l-Islah ve’t-Tevfiki’l-Useri”.

29 Tas, “Misir’da Tahkim Miessesesi ve Aile Arabuluculugu Uygulamalar1”, 127.
30 Ozcan, “Fransiz Hukukunda Aile Arabuluculugu”, 388.

31 I, “Aile Arabuluculugu”, 23-24.

32 “Takriru’l-Thsai es-Senevi”-2023.

Bu bilgiler Urdiin Kadilkudat dairesinin resmi sitesinden almmustir.
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Bu tabloda, belirtilen konularla ilgili sorun yasayan ailelerin bu ofislere bagvuru
yaptig1 ve anlagsmazlik yagayan taraflar ile ofis araciligiyla saglanan uzlasi sayilari

verilmistir. Bu veriler, Urdiin’de uygulanan aile arabuluculugunun, Avrupa’da
ortaya ¢ikan ve uygulanan bosanma arabuluculuguna gore daha genis bir kapsam

tasidigini ortaya koymaktadir. Muhtemelen, ofis sayilarmin giin gectik¢e artmasinin
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sebeplerinden biri, aileye dair hemen her konunun bu ofislerde goriisiiliip ¢6ziim
bulunabilmesidir.

Tablodaki veriler incelendiginde 2014 yilinda faaliyete baslayan bu ofislerin
toplam uzlastirma sayilariin 2020 harig her senede artis gostermistir. (2020°deki
uzlagtirma sayist 2019 senesinden 255 daha azdir.) Yine tablodan hareketle
nafakanin ofislerin ¢6zd{igii 6nemli konular arasinda oldugu anlagilmaktadir.
Uzlastirma sayilarina gore kadin nafakasi ile ilgili ittifaklar 30554 ile en yiiksek
sayiya sahiptir. Bunu 26938 uzlastirma ile ¢ocuk nafakasi ve 22354 ile nafakanin
kesilmesi meseleleri izlemektedir.

Aile 1slah, arabuluculuk ve uzlagtirma ofisleri talak sayisinin azalmasina 6nemli
katki saglamistir. Kadilkudat dairesi raporuna gore 2023 yili toplam talak sayisi
azalarak mahkemelerdeki talak davalar1 2023 yilinda 2022’ye kiyasla % 4,8
azalmistir. 2022 yilindaki talak sayis1 26756 iken 2023 yilinda 25464’e inmistir.
Ayrica 2023 yilinda ailevi meselelerin ¢dziimii i¢in ofislere yapilan bagvuru 2022
yilina oranla % 16 artmigtir.®

Kadilkudat Abdiilhafiz er-Rabata’nin 2024 yili Agustos ayinda yaptig1 agiklamaya
gore, aile 1slah, arabuluculuk ve uzlastirma ofisleri sayesinde dokuz binden fazla
aile, dagilma tehlikesinden kurtularak yasamlarini birlikte siirdiirmeye devam
etmistir. Ayrica, 2023 yilinda 40 bini agskin anlasmazlik, yargi davasi siirecinden
cikarilarak rizaya dayali uzlagma ile sonuglanmistir.>

Aile bireylerinin zamanla bu ofislere meyletmesinin nedenlerinden biri aile
mahremiyetinin korunmasidir. 2013 tarihli ve 17 say1l1 Aile Islah, Arabuluculuk ve
Uzlastirma Ofisleri Kanunu’nun 9. maddesi, ¢ bendi uyarinca, ofislerdeki goriigmeler
ve iglemler gizli bir sekilde yiiriitiiliir. Ailevi 6zel durumlarin korunmasini esas
alan bu ofislerin galigma sistemi basariy1 artirdigi da s6ylenebilir. Ciinkii bu bakis
acis1 taraflarin olaylari ve anlagsmazliklari daha seffaf bir sekilde anlatarak sorunun
¢Oziilmesini tesvik edicidir.®

Tablodaki veriler incelendiginde bu ofislere bizzat yapilan basvurular ve
mahkemelerden bu ofislere gelen talak davalari ile on sekiz yas tistii evlilikler ile ilgili
basvurularda iig tiirlii sonug goriilmektedir. Birincisi anlagsma ile sonuglanan sulh,
ikincisi anlagma olmadan sonuglanan sulh ve tigiinciisii de sulhun gerceklesmedigi
durumlardir. Tablodaki verilere gore anlasma ile sonuglanan sulh davalariin
sayilart biiyiik bir farkla digerlerinden fazladir.

33 Nida es-Sennak, “Inhifadu Halati’t-Talak”, er-Ra’y, 15 Eyliil 2024.

34 “Mekatibu’l-islahi ve’t-Tevfiki’l-Useri Havvalet Eksar 40 ElIf Kadiyye 1i’l-ittifAkiyyat er-
Ridaiyye”, el-Memleke, 25 Agustos 2024, https://www.almamlakatv.com//news/149321.

35 “Teskilu Mekatibi’l-Islah ve’t-Tevfiki’l-Useri”.
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Tablodaki verilerden hareketle zikredilmesi gereken bir diger husus ise on sekiz
yas alt1 evliliklerdir. 2019 tarihli Urdiin Ahval-i Sahsiye Kanunu 10. maddesi a
bendine gore evlilik ehliyeti i¢in taraflarin on sekiz yasini tamamlamasi sarttir.
Ancak ayni maddenin b bendine gore hakim bazi 6zel durumlarda on alt1 yagindaki
kisilerin evliligine izin verebilir.**Tabloda izin verilen durumlarin verilmeyen
durumlara nazaran daha ¢ok oldugu goriilmektedir. Hakim bu tiir evliliklere
maslahat1 gerektiren bir zaruret olup olmadigina bakarak karar vermektedir.
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Sonug¢

Aile hukuku ile ilgili uyusmazliklarda alternatif ¢6ziim yontemi olarak uygulanan
aile arabuluculugu Urdiin’de aile 1slah, arabuluculuk ve uzlastirma ofislerinde
yiritilmektedir. Faaliyete gectigi 2014 yilinda 6nce pilot bolgelerde hizmet
vermeye baslamasinin ardindan tilkenin ¢esitli yerlerinde baska subeler agilmistir.
Bu ofislerin aile hukuku ile ilgili talak basta olmak tizere genis bir konu yelpazesi
vardir. On senelik bir tecriibeye sahip bu ofisler Urdiin’de aile arabuluculugu
hususunda 6nemli bir rolii iistlenmistir. Arastirma igerisinde ofislerin kurulus
tarihi, amaglari, calisma sistemleri ve faaliyetlerine yer verilmistir. Tiim bunlardan
hareketle Tiirkiye basta olmak tizere aile arabuluculugunu uygulayacak iilkelerin
g6z Oniinde bulundurmasi gereken hususlar sonug yerine zikredilecektir:

e Eslerin rizasina dayali sulh temelli bir aile arabuluculugu uygulanmalidir.
Eslerin arabuluculuga istekli olmas1 aralarindaki anlasmazliklarin ¢oztimiini
kolaylastiracaktir.

e Urdiin 6rneginde oldugu gibi aile arabuluculugunun icra edilecegi yerde tek bir
alan uzmani olmamalidir. Bilakis ilahiyat, psikoloji, sosyoloji ve hukuk alanlarindan
mezun arabulucular bulunmali ve bagvuru yapan taraflarin problemine gore ilgili
alan uzmanindan yardim alinmalidir. Boylece ¢esitli disiplinlerden faydalanmak
suretiyle daha kapsamli bir uygulama elde edilecektir.

e Aile arabuluculugu yapilirken gizlilik ilkesine tamamen uyulmalidir. Bu ilkeye
sadik kalinmasi taraflarin yasadiklar1 problemlerin esas kaynagini arabuluculara
iletmesini saglayacagi i¢in arabulucunun da buna dayanarak daha etkili bir ¢6ziim
bulmasina katkisi olacaktir.

e Aile arabuluculugunda esler arasindaki ihtilaflar belirlenmeye ve ¢oziilmeye
calisilir. Arabuluculuk neticesinde kagimilmaz iki sonug vardir. Birincisi sulhun
saglanamamast, ikinci ise sulhun saglanmasi. Urdiin’de oldugu gibi, taraflar
arabuluculuk neticesinde ulastiklari sonucu resmi onay alarak icra makamina
sunabilmelidir. Uzlastirma sonuglarina uyulmamasi halinde kars1 taraf hak talebinde
bulunabilmelidir.

e Aile arabuluculugu Fransa vb. iilkelerde oldugu gibi iicretli ve maliyetli
olmamal1 ya licretsiz ya da az bir meblag karsiliginda olmalidir. Zira yiiksek
maliyetli olmasi, bu sisteme olan talebi sinirlayacag: gibi arabuluculugun etki
alanini da daraltacaktir.
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Mediation and Sulh as an Alternative to Litigation:
A Study of the Syariah and Civil Courts Practices in Malaysia

Davaya Alternatif Olarak Arabuluculuk ve Sulh:
Malezya’da Syariah ve Hukuk Mahkemeleri Uygulamalari Uzerine Bir inceleme

Hendun Abd Rahman Shah’ ®, Mustafa ‘Afifi Ab. Halim~ ©, Norfadhilah Mohamad Ali”~

Abstract

Malaysia is a country that practices a dual legal system in which the family matters of Muslims fall within the jurisdiction
of the Syariah Court. Majlis Sulh (Mediation Council) is a form of alternative dispute resolution (ADR) used by the Syariah
court to reduce the backlog of cases in the courts. Meanwhile, the Court Mediation Centre is the avenue for non-
muslims to resolve their family disputes amicably. Here, mediation is not limited to family matters; it is also applicable
in other disputes, including traffic accidents and contract cases. Mediation involves low costs, short timeframes, and
informal processes compared to litigation. Mediation has now become a part of the procedures in certain courts. This
paper aims to examine and compare the mediation practices in Syariah and civil courts in Malaysia using qualitative
methodology and library-based research by reviewing scholarly literature, analysing legal documents and seeking expert
views. This will be followed by an analysis of the comparison of court-annexed mediation practices, with emphasis on
the process, procedures, scope, jurisdiction, and challenges. The paper then offers suggestions on how some challenges
in implementing court mediation methods can be overcome. Finally, the findings of the study show that there are
differences in the mediation practices and challenges in these two courts, but the best practices can be adopted to
improve the process and practice of mediation in the courts.

Keywords: Sulh, Mediation, Conciliation, Court Annexed Mediation, Alternative Dispute Resolution (ADR)

Oz

Malezya, Muslimanlarin aile meselelerinin yetki alanina girdigi ikili bir hukuk sistemi uygulayan bir Glkedir. Syariah
Mahkemesi’'nin Majlis Sulh (Arabuluculuk Konseyi), Syariah tarafindan kullanilan bir alternatif uyusmazlik ¢6zimu
(ADR) bigimidir. Mahkemelerde birikmis davalari azaltmak i¢in mahkeme. Bu arada, Mahkeme Arabuluculuk Merkezi
gayrimuslimler igin bir caddedir. Aile anlasmazliklarini dostane bir sekilde ¢ozmek. Burada arabuluculuk sadece aile
meseleleri ile sinirli degildir; Ayni zamanda uygulanabilir. Trafik kazalari ve s6zlesme davalari da dahil olmak tizere diger
uyusmazlhklarda. Arabuluculuk, diisiik maliyetleri, kisa zaman dilimlerini ve dava ile karsilastirildiginda gayri resmi stiregler.
Arabuluculuk artik bazi mahkemelerde prosedirlerin bir parcasi haline geldi. Bu makale, Malezya’daki Syariah ve hukuk
mahkemelerindeki arabuluculuk uygulamalarini nitel kullanarak incelemeyi ve karsilastirmayr amaglamaktadir. Bilimsel
literatliri gozden gegirerek, yasal belgeleri analiz ederek ve uzman arayarak metodoloji ve kitliphane tabanli arastirma
Goruntmler. Bunu, asagidakilere vurgu yaparak, mahkeme eki arabuluculuk uygulamalarinin karsilagtiriimasinin bir analizi
izleyecektir. Stireg, prosedurler, kapsam, yargi yetkisi ve zorluklar. Makale daha sonra bazi zorluklarin nasil olduguna
dair 6neriler sunuyor. Mahkeme arabuluculuk yéntemlerinin uygulanmasinda asilabilir. Son olarak, ¢alismanin bulgulari
gosteriyor ki arabuluculuk uygulamalarindaki farkhliklar ve bu iki mahkemedeki zorluklar, ancak en iyi uygulamalar su
sekilde benimsenebilir: Mahkemelerde arabuluculuk siirecini ve uygulamasini iyilestirmek.

Anahtar Kelimeler: Sulh, Arabuluculuk, Uzlastirma, Mahkeme Eki Arabuluculuk, Alternatif Uyusmazlik C6ziim Yollari
(ADR)
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Introduction

Malaysia is a country that practices a dualism legal system that separates the
responsibility and jurisdiction of the federal and state administrations as enshrined
in the Federal Constitution. In the context of the Syariah court, the source of its
jurisdiction is based on List II of the State List. The Federal Constitution empowers
the state legislatures to administer Islamic law and all Islamic matters in their
respective states, except the Federal Territories. Each state in Malaysia has its own
Islamic Religious Council and Syariah Judicial Department that administers and
resolves disputes faced by the Muslim community in their respective. The law and
jurisdiction of the Syariah court is only applicable to Muslims and matters related
to the Islamic religion cause the settlement of Muslim family cases to be subject to
the jurisdiction of the Syariah court according to the state. While family cases of
non-Muslims, other criminal and civil cases are under the authority of civil courts.
It cannot be denied that the provision of jurisdiction by the Federal Constitution
has shaped the development of Syariah and civil law and judicial institutions in
Malaysia, including the implementation of the conciliation process and mediation
as one of the alternative dispute resolution methods at the initial process in court
before going to trial.

In general, people in this country often see claims in court through the litigation
process as the best dispute resolution in claiming their rights. The fact is, a litigation
solution through the trial process in the courtroom will lead to high cost or financial
implications, take a long time, and affect the future relationship between the
disputing parties. This is because the disputes and evidence presented in court
during the litigation process are not secret and difficult; in fact, they sometimes
humiliate the parties and open the chest. Furthermore, the decision taken by the
judge in the court is not always able to satisfy the parties.

However, since the Syariah and civil courts introduced alternative dispute
resolution through formal mediation, which became a procedure that must be
attended by the parties in certain cases, the mediation process or sulh council began
to gain public attention. Syariah courts have begun to encourage settlement through
mediation under the provisions of Section 99, the Syariah courts Civil Procedure
Act (Federal Territories 1998 [Act 585], and since 2001, the practice of formal
mediation in the court has been introduced. A few years later, the civil court began
to introduce formal mediation under Rule 34 Rule 2 (2) of the Rules of Court 2012,
which refers to the mediation process according to Practice Direction No. 5 of
2010. With the increase in social and family conflicts, contracts, and high-traffic
accident cases, dispute resolution through mediation mechanisms is an alternative
to the litigation process because it is faster, cheaper, and has the potential to resolve
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disputes more effectively. It can also be considered a therapeutic experience because
the disputing parties learn something about better ways to deal with conflicts that
may arise in the future'. This contrasts with the more formal and subject litigation
process to a specific procedure that requires proof and evidence related to a conflict
before the judge makes an assessment and decision according to the law. In fact,
the litigation process causes only one party to win (win-lose situation).

This paper discusses the practice of court-annexed mediation in both Syariah
and civil courts in Malaysia using qualitative methodology and library-based
research by reviewing scholarly literature, analysing legal documents and seeking
expert views. The first part of this article explores the concept of mediation as
an alternative dispute resolution. The practice of court-annexed mediation is also
explained in terms of legislation and practice in Malaysia by making a comparative
analysis from the aspects of history, background, procedure, process, jurisdiction,
and challenges faced by both courts. The final part of this article concludes and
closes based on studies and comparisons conducted so that some of the challenges
in the implementation of formal mediation methods in court can be overcome.

Mediation As An Alternative Dispute Resolution Mechanism

In recent times, Alternative Dispute Resolution (ADR) has been widely recognised
in most countries as a conflict resolution mechanism that has the potential to speed
up dispute resolution between the parties without having to go through the litigation
process. Various forms of conflict that arise can be resolved in various ways through
the ADR mechanism according to the type of conflict and the readiness of parties.
Each option for solution in ADR should be seen as a different process, however in
certain circumstances it can be used in combination between the two methods, for
example in Med-Arb, which is a process that combines mediation and arbitration.

According to the Glossary by the Australian National ADR Advisory Council
(NADRAC), Mediation is a process in which parties involved in a dispute, with
the assistance of a dispute resolution practitioner (mediator), identify the issues in
dispute, develop options, consider alternatives and work to reach an agreement.
The mediator has no advisory or determinative role in relation to the content of the
dispute or the outcome of its resolution, but may advise or determine the mediation
process in which resolution is attempted. Mediation can be done voluntarily, under
a court order, or subject to an existing contractual agreement?.

1 Laurence B., Mediation: Skills and Techniques (Australia: Butterworths, 2001); N. Z. Chow
J-T’chiang, “Court-Annexed Mediation In Resolving Disputes Relating To Family In Malaysia:
What We Need To Know Before We Go Forward,” Malaysian Journal of Syariah and Law 2,
no. 1 (2010), https://doi.org/10.33102/mjsl.vol2no1.33.

2 Australian National ADR Advisory Council (NADRAC), Glossary.
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Mediation usually emphasises important skills, including the ability to analyse
parties concerns, common grounds and assist them in resolving disputes based on
their interests and needs without reliance on legal provisions, rules and court trial
procedures. The use of a collaborative problem-solving process allows disputing
parties to engage together in this process with the help of a mediator. Mediation
is a process in which the parties, assisted by a neutral and impartial person,
systematically isolate the issues of dispute with the aim of developing options,
considering alternative solutions and reaching a mutual agreement based on their
needs’. Boulle explains the five core features that must be present in describing
mediation as follows*:

“Mediation is a decision-making process; where the disputing parties are assisted by an
outsider, namely the Mediator; who are try to help the parties in the decision making
process; to reach a decision agreed upon by each of them; without an intermediary having
arole as a decision maker.”

‘ confidentiality H voluntariness ’ ‘ Neutral ’

self determination & [ non-adversarialism H Independent H impartial I
Party Autonomy
|\ )

Diagram 1. Boulle (2011) principles of the mediation process

Boulle also lists the principles or values of a mediation process that consist
of confidentiality, voluntariness, non-adversarialism, neutrality, impartiality,
independence, self-determination, and consensuality of outcomes’. Based on the
core characteristics and principles of mediation discussed by Boulle, a dispute
resolution process can be defined as a mediation process if it has the core and
values as above. According to Black’s Law Dictionary, the mediation method is
an effort to resolve disputes in legal aspects through the active role of the middle
party to find a solution formula and make both disputing parties satisfied with the
solution that has been produced®.

The Malaysian Mediation Act 2012 (Act 749) defines mediation as: “A voluntary
process where a mediator facilitates communication and negotiation between the

3 J. Folberg and A. Taylor, Mediation: A Comprehensive Guide to Resolving Conflicts without
Litigation (San Francisco: Jossey-Bass Publishers, 1984), 392.

4 Laurence B. Mediation, Principles, Process, Practice, 3rd ed. (Australia: Lexis Boulle, 2011).
Ibid.
6  Black’s Law Dictionary.
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parties to help the parties reach an agreement regarding a dispute.”” This Act does
not suggest a specific process or procedure in performing mediation. Section 9
of Act 749 outlines the mediator’s role to facilitate mediation, determine how
mediation is conducted and at the same time must act independently and fairly.
Subsection (2) also explains the role of the mediator to help the parties reach a
satisfactory resolution of the dispute. In certain circumstances, the mediator may
suggest some options to help the parties reach an agreement. However, it should
be emphasised here that this act does not apply to the mediation process conducted
by the courts and the Legal Aid Department and some other matters as stated in
paragraph 2(a) and its Schedule, Paragraph (b) and (c) of Act 749.

According to the Legal Aid Act 1971 (Act 26), “mediation” includes— (a)
carrying out any activity for the purpose of promoting discussion and dispute
resolution; (b) bringing together any of the disputing parties for the purposes
mentioned in paragraph (a), either at the request of one of the disputing parties
or at the initiative of the Director General of Legal Aid; and (c) taking follow-up
action on any matter which is the subject of any such discussion or settlement.”®
The mediation referred to in Act 26 is quite general and it recognises discussions
that can lead to conflict resolution. According to the Legal Aid Department (JBG),
mediation is stated as a “process in which disputing parties resolve their disputes
voluntarily and peacefully with the help of a mediator.”

Meanwhile, in the latest Practice of the Chief Justice No. 2 Year 2022° related
to Mediation Matters and Procedures (Mediation) for cases in the Civil High Court
and Lower Court, the role of the mediator is explained through the function of
mediation, which is to facilitate negotiation between the parties and find a solution
to the dispute.

The function and purpose of the mediation is suggested to be similar to the
function of Sulh carried out in the Syariah court'®. Although there is no specific

7  Malaysian Mediation Act 2012 (Act 749).
Legal Aid Act 1971 (Act 26).

9  Dated 28 March 2022, which comes into force on 1 April 2022.

10 Hendun Abd Rahman Shah, Norfadhilah Mohd Ali, Norsuhaida Che Musa, Adzidah Yaakob, Mustafa
‘Afifi Ab Halim,“Su/h dan Mediasi Dalam Talian dalam Konflik Kekeluargaan di Mahkamah
Syariah Malaysia: Prospek dan Cabaran Norma Baharu,” Ulum Islamiyyah 34,no0. 3 (2022): 1-14,
accessed November 5, 2024, https://uijournal.usim.edu.my/index.php/uij/article/view/490; Wan
Azimin Wan Adnan and Ahmad Hidayat Buang, “The Implementation of Sul/h involving Real
Estate Claims of Muslims in Shariah Court in Malaysia: A Survey of Previous Studies,” Journal
of Shariah Law Research 4,no. 1 (2019): 27-54; Aida Othman, “Alternative Dispute Resolution
(ADR) in Malaysia: Prospects and Challenges,” Malayan Law Journal 2 (2001): ccxxiv-cexliv.
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legal provision in Syariah courts that explains Su/k as a form of alternative dispute
resolution (ADR) similar to mediation, past studies are sufficient to show that the
ADR principle has been implemented in Syariah courts for a long time under the
name of Sulh. In the Rules of Criminal Procedure (Sulh) (Terengganu) 2014, sulh
is defined as “negotiation, agreement and settlement of cases by the parties in the
Sulh Council.” The similarity between su/h and mediation is from the aspect of
describing the function and purpose where both are mediation processes managed
by an independent third party, whose authority rests on the agreement of the parties
and facilitates negotiations between them''.

The definition of the mediation process above directly describes the mediation
process recognised by NADRAC. The mediator’s role there is only limited to non-
advisory facilitation. It is also the same as the definition of mediation by Folberg
and Taylor in their book Mediation: A Comprehensive Guide to Resolving Conflicts
without Litigation. As a country that has practised mediation as an alternative to
litigation as early as 1980, the management, standards and monitoring of the mediation
process in Australia is more organised and systematic'>. According to Shonk, the
mediation process itself has several forms and types that can be adapted according
to the conflict. He listed seven types of mediation including Facilitative Mediation,
Evaluative Mediation, Transformative Mediation, Med-Arb and Arb-Med"3.

The mediation process that is usually emphasised in mediation training or courses
in Malaysia and also practised by most mediators is more in the form of traditional
facilitative mediation, where a mediator only plays the role of facilitator. This
mediation process requires the mediator to use certain skills to build the trust of the
disputing parties by helping them explore each other’s interests to help the parties
reach an agreement in their negotiations voluntarily without any suggestions or
recommendations from the mediator. It emphasises an approach based on interests
and not on rights. In Malaysia, facilitative mediation is popular and is used by most
private mediators.'

11 Ibid, Mohammad Hafiz Mohd Zaki, Mazbah Termizi, and Muhammad Ridhwan Saleh, “Mediation
v Sulh: A Comparative,” paper presented at the International Conference on Dispute Resolution,
Modern Trends in Effective Disputes Resolution, International Islamic University Malaysia
(ITUM), August 9-10, 2017.

12 J. Folberg and A. Taylor, Mediation: A Comprehensive Guide to Resolving Conflicts without
Litigation (San Francisco: Jossey-Bass Publishers, 1984), 392.

13 K. Shonk, “Types of Mediation: Choose the Type Best Suited to Your Conflict,” Program on
Negotiation, Harvard Law School, 2022, https://www.pon.harvard.edu/daily/mediation/types-
mediation-choose-type-best-suited-conflict/.

14 Seumas Tan, Mediation Skills and Techniques: A Practical Handbook for Dispute Resolution
and effective Communication (Kuala Lumpur, Sweet & Maxwell Asia, 2012). Also based on
authors’s observation and experience in the field.
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Based on the opinion of Shonk, Evaluative Mediation emphasises the role of the
mediator who becomes more than a facilitator. In certain circumstances, mediators
can make recommendations and suggestions and express opinions'’. Rather than
focusing primarily on the fundamental interests of the parties involved, evaluative
mediation is likely to help the parties assess the legal merits of their arguments and
make determinations of fairness. Evaluative mediation is commonly used in court-
mandated/court-annexed mediation. The mediator is a judge or judicial officer who
has legal expertise in the field of dispute. Although mediation is usually defined
as a completely voluntary process, the mediation process conducted by the court
obligates the parties in certain cases to attend and cooperate. This is because it has
become part of court procedures to promote quick and cost-effective solutions and
as an alternative to litigation.

Although NADRAC has developed a benchmark definition that the mediator does
not have an advisory or decisive role on the content of the dispute or the outcome, in
practice, mediation is a flexible process. For NADRAC, if mediators have a role to
advise, they should be called conciliators. Generally, conciliators need to play more
roles than mediators because they are required to actively encourage the disputing
parties to reach a solution and make recommendations on the terms of the solution'¢.
The role of this conciliator is the same as that of a mediator in evaluative mediation
who can make recommendations and suggestions and express opinions'”’.

It can be concluded that in the context of the practice of mediation, sul/h and
conciliation in the court mediation in Malaysia, the purpose and role of mediation in
ending the dispute between the parties is emphasised compared to the way or process
that needs to be carried out during mediation. Therefore, most of the mediation and
settlement processes that are implemented follow traditional mediation methods
that are facilitative . However, there is also the implementation of mediation that
is evaluative, especially in the mediation process through the civil court where the
mediators who conduct mediation at the court mediation centre are judges and legal
officers.

Mediation Practice In The Malaysian Syariah Courts (Sulh)

The organisation of the settlement of disputes through reconciliation or
conciliation in cases under the jurisdiction of the Syariah Court is based on the
verses of the Qur’an and the Sunnah. According to Adnan and Buang, sulh is

15 Ibid.

16 Alwi Abdul Wahab, Court-Annexed and Judge-Led Mediation In Civil Cases: The Malaysian
Experience (PhD diss., University of Melbourne, 2013).

17 Ibid.
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defined as reconciliation based on an understanding of the use of the word as-sulh
in the Qur’an, which is taken from Arabic words'®. Literally, su/h means ending a
dispute, while terminologically su/h means an agreement to end a dispute between
disputing parties peacefully'’. Dispute resolution methods, mainly in family issues,
are guided by verses in the Qur’an and Hadith such as in verse 35 of Surah An-Nisa:

/’/,/ ;g \)/’\5 a/ LB_:"}" d‘,_,
kd '%,17/: £ o ~ 7E 5,

led QnQLL.’;.»ﬂ» @ym.a\g\:\fj‘io\gw’iw
‘lb; '4

P

“If ye fear a breach between them twain, appoint (two) arbiters, one from his family, and

the other from hers. If they seek to set things aright, Allah will cause their reconciliation:
0

For Allah hath full knowledge, and is acquainted with all things.

The method of appointing a conciliator or arbitrator in a conflict between husband
and wife in the legal provisions of section 47 and section 48 of the Islamic Family Law
(Federal Territories) 1984 has its basis on the above verse. Although this provision
does not specify the process of appointing a conciliator or arbitrator as one of the
alternative dispute resolution (ADR) processes, this mechanism has been used since
the official existence of Islamic family law. The appointment of a Hakam in the
Syariah court is synonymous with the practice of arbitration, which empowers the
appointed panel of Hakam to make decisions for the disputing parties. It is different
from the mediation method, which outlines the mediator’s role only as a facilitator
who does not make decisions for the disputing parties.

Therefore, the definition of sulh is seen to emphasise the ‘main purpose” of the
implementation of sulh in the Syariah court itself, which is to make peace or find
a way to resolve a conflict amicably with the help of a third party. This means that
the term sulh can also refer to dispute resolution methods including mediation, the
Conciliation Committee and Hakam/arbitration in issues of Islamic household and
family problems in the Syariah court?'.

18 Wan Azimin Wan Adnan and Ahmad Hidayat Buang. «The Implementation of Su/k involving Real
Estate Claims of Muslims in Shariah Court in Malaysia: A Survey of Previous Studies.» Journal of
Shariah Law Research 4,no. 1 (2019): 27-54; Aida Othman “Alternative Dispute Resolution (ADR)
in Malaysia: Prospects and Challenges,” Malayan Law Journal, vol. 2 (2001), ccxxiv-ccxliv.

19 Wahbah al-Zuhayli (1989), al-Figh al-Islami wa Adillatuh. Dimashq: Dar alFikr.

20  Abdullah Yusuf Ali, The Holy Quran Translation and Commentary (PCI Islamic Vision, King
Fahd Holy Quran Printing Complex.1410h/1989).

21 R. Azahari, “Sulh dalam Perundangan Islam: Kajian di Jabatan Kehakiman Syariah Selangor
Darul Ehsan (JAKESS)” (PhD Diss., Universiti Malaya, 2005).
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Sulh is generally understood as one of the more holistic reconciliation methods
and is not limited to the mediation process alone®. Sulh, in its general term, includes
various forms of peaceful resolution such as arbitrator, conciliator, negotiator and
alternative dispute resolution (ADR) methods. These methods are also implemented
to help the parties discuss their claims well and quickly without having to attend
the trial process in front of a judge, which is time-consuming.

Nevertheless, based on the Rules of Mal Procedure (sulh) and JKSM’s practice
direction related to sulh, it usually refers to the mediation process conducted by
Sulh Officers appointed as dispute resolution mediators in the Su/h Council as
stipulated in Rule 5, Mal Procedures (Sulh )(Federal Territories) 2004

(1) Sulh shall be held in a Council attended by both parties and chaired by the Registrar
or any public officer appointed by the Chief Syarie Judge for that purpose.

The e-syariah portal also explains that the su/h practised in the Syariah court
is the same as the mediation process. Based on the discussion above, it can be
concluded that there is a similarity between the practice of sulh in the Syariah
court and the mediation process that promotes the peaceful settlement of disputes
between the parties with the help of neutral and impartial mediators. The goal of
Sulh stated in Rule 9 (1)(d) Rules of Mal Procedure (Sulh) (Terengganu) 2014 is
to achieve a voluntary dispute resolution based on the agreement of the disputing
parties themselves without any coercion. Although this provision is not in the
rules of mal procedure (su/h) in other states, in practice the mediation carried out
through the sulh council in most Syariah courts in Malaysia is the same as the
general mediation process, which is facilitative.

Scope and Application of Sulh in Malaysian Syariah Courts

The practice of conciliation in the Syariah court, which is synonymous with
mediation, can be seen through the mediation process recommendations in the Su/h
Work Manual and the Rules of Mal Procedure (Sulh) of the states in Malaysia. The
organisation of Sulh as a form of alternative dispute resolution is stated in section
99 of the Syariah Court Civil Procedure Federal Territory Act 1998 (Act 585):

22 Zainul Rijal Abu Bakar, “Su/h in Malaysian Syariah Courts,” paper presented at the 2nd AMA
Conference: Rediscovering Mediation in the 21st Century, Sheraton Imperial Hotel, Kuala
Lumpur, 2011; Hendun Abd Rahman Shah, Maszuriati Ab Azizi, Norfadhilah Mohd Ali, and
Abidah Abd Ghafar,“Sulh dan Mediasi dalam Kerangka Undang-Undang di Malaysia: Kajian
Perbandingan,” in Integrasi l[lmu Naqli dan Aqli Dalam Disiplin Syariah dan Undang-Undang
(siri-3), ed. Hendun Abd Rahman Shah and Fadhlina Alias (Nilai: Penerbit USIM, 2022), 55-70.
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The parties in any proceeding may, at any stage of the proceeding, convene a sulh/conciliation
to resolve their dispute in accordance with any prescribed method or, in the absence of
such method, in accordance with Hukum Syarak.

This provision of section 99 (Act 585) gives space to disputing parties to resolve
their disputes through su/h as long as the decision or order has not been issued by
a judge. In 2002, the JKSM issued the Sul/h Work Manual and Code of Ethics for
Sulh Officers. In addition, the employment scheme for Sulh Officer (LS41/L.S44)
was created by the Public Service Department (JPA) specifically to help the court
handle cases that can be resolved without having to be brought to trial in Court®.
Prior to the existence of a special position of Sul/hi Officer in the Syariah court,
to help resolve and reduce the backlog of cases in the open court, this practice
of mediation was implemented by the Syarie Judge based on the provisions of
section 99. The absence of provisions specifically for the definition of su/h, which
is usually explained in section 2 under the heading of interpretation in any act or
enactment of the Syariah court, gives space to the trial judge to order the case to
be referred to any session of sulk or act as a mediator between the disputing parties
outside the trial process.**

The formal implementation of the mediation process through the Su/i Council
in the Syariah Court institution has has been introduced in Malaysia by the Federal
Territory and Selangor in 2002. This was later followed by other States through
the Syariah Court Procedural Act/Enactment, Procedural Rules of the Sulh, Work
Manuals for Sulh and Practice Direction of the Malaysian Syariah Justice Department
(JKSM). Practice Direction No. 3 of 2002 encourages the use of Su/h for all
cases after being registered. However, it was later replaced by the JKSM Practice
Direction No.1 of 2010, which lists 18 cases that can be brought to the Su/k Council,
excluding divorce applications as they are subject to other provisions under section
47 of the Islamic Family Law Act/Enactment. The following is a list of cases that
need to be referred to the Sulh Council first before it goes to the trial procedure.

23 Adzidah Yaakob, Mohammad Zaharuddin Zakaria, Asmidah Ahmad, Kamilah Wati Mohd, and
Mustafa ‘Afifi Ab Halim, Pengenalan dan Keberkesanan Sulh di Mahkamah Syariah (Nilai,
Negeri Sembilan: Penerbit USIM, 2016).

24  Wan Azimin Wan Adnan and Ahmad Hidayat Buang. «The Implementation of Sulh involving
Real Estate Claims of Muslims in Shariah Court in Malaysia: A Survey of Previous Studies.»
Journal of Shariah Law Research 4, no. 1 (2019).
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Table 1.

JKSM Practice Direction No.I of 2010: Determination of Cases That Need to Be Referred to the
Sulh Council at the Case Registration Stage

Cases referred to the Sulh Council during the Stage of Registration of Cases in the Syariah Court

009-Breach of the Promise to Marry
016—Claim for Muta’ah

017—Claim for Jointly Acquired Property
018—Claim for Maintence of Wife
019—Claim for Maintenance

020—Claim for Collateral Maintenance
021-Claim for Eddah Maintenance
022—Claim to Amend Maintenance Order

023—Claim for Maintennace Arrears

024-Claim for Children Maintenance

025-Claim to Amend Child Custody/Child Support Order (Children Maintenance)
026-Claim to Amend the Child Custody/Child Support Agreement

028—Claim for Hadhanah

049—Claim for Marriage Compensation

059—Claim for the Right to Residence

060-Claim for an Order for Husband to Live Together Again

062—Claim for Wife Return to Obedience

063—Claim for Mas Kahwin

However, the Terengganu State Mal Procedure Rules (Sulh) (2014) and several
other states have detailed the process of implementing Su/h and the code of ethics
of Sulh officers in their rules. Currently, the state of Terengganu has added divorce
applications as one of the cases that can be referred to the Su/h Council (First
Schedule, Rule 2).

In terms of Mediator ethics, the Sulh Officer’s Code of Ethics has been created
by clearly listing the general and special responsibilities and things that the Sulh
Officer cannot do as a mediator. Among them is that the Su//i Officer cannot give
an opinion on a matter or situation that is being discussed or is likely to become
an issue in any Sulh Council because his opinion can then be used by a party to
support his argument (General Responsibility, 1(g) Code of Ethics Sulh Officer,
JKSM). This is an important principle in Facilitative Mediation and is one of the
reasons why the mediator should refrain from giving opinions or suggestions to
the parties.

Procedures and Processes for the Implementation of the Sulh in
Syariah Courts

The development of the Syariah court administration that has been implemented
now has made the sulh process part of the administrative practice and mal procedure.
Sulh is one of the effective alternative dispute resolutions for the community. The
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process of formal mediation in the Syariah court through the Su/k Council only
occurs after the parties have registered their claims or applications in court as stated
in the JKSM Practice Direction No.1 Year 2010. It is a form of mediation that is
mandated by the court to the Sulh Officer (court-annexed/mandated mediation).

The implementation of sulh proceedings begins when the Court accepts every
application under the jurisdiction of mal such as claims resulting from divorce
such as jeddah maintenance, child maintenance and child custody rights between
husband and wife or related groups. The following diagram shows the working
process of sulh proceedings in the Syariah court.

+Registrar receive case files from Assistant Registrar

Case *Set the date of mentions/sulh to the parties

Registration

7\  eThe Sulh Session was conducted in front of the
Sulh Chairman of Sulh
Council oIf there is no consent to perform the sulh, set a
trial date

+1If there is consentin whole or in part,
record and submit the file to the judge-
Judgment and Consent Order.

+If there is no consent- proceed to the trial
process

Agreement/
Judgment

Figure 1. Handling of Sulh Proceedings in Syariah Courts

In general, the conciliation process as understood by the local community refers
to the implementation of mediation in the Su/h Council in the Syariah court, which
is bound by the Rules, Practice Direction, Sul/h Work Manual and Mal Procedure
(Sulh) according to the provisions of the states. When an application related to
cases that can be brought to the Su/k is registered in the court, the registrar will
set a date for the Sulh Council within three months and deliver the notice to the
parties involved (Rule 3). This Su/h Council will be conducted by a Sulh officer
and can only be attended by the disputing parties (Rule 5). Lawyers are not allowed
to participate in this session except with the permission of the Sulh officer. If an
agreement is reached, the Sulh officer will prepare a draft agreement and submit it to
the parties for signature and then deliver it to the court to be recorded as a Consent
Judgment (Rule 6). The Sulh officer must ensure that the Settlement Agreement
does not contain any terms that conflict with Islamic law and relevant State laws,
especially if it affects the rights of other persons including their children. The Su/h
officer may allow either party to consult their respective lawyers regarding the

25 Chow Jen-Tchiang, N. Z. (2010). Court-Annexed Mediation In Resolving Disputes Relating
To Family In Malaysia: What We Need To knows Before We Go Forward. Malaysian Journal
of Syariah and Law, 2(1). https://doi.org/10.33102/mjsl.vol.2.no1.33.
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draft of the Settlement Agreement before signing. In the meantime, the Su/h officer
should advise the concerned parties not to change their agreed terms.

Uniquely, Rule 4 states that if the parties or one of them does not appear without
a plausible reason on the appointed date, the absence shall be considered a contempt
and the Court may initiate contempt of court proceedings in accordance with
section 229 of the Act. Although compulsory attendance of the parties is considered
the rule, in practice, the absence of one party causes the case to proceed to trial.
Nevertheless, the sulh Rules in Terengganu (2014) and several other states such as
Negeri Sembilan (2016), Kedah (2017), Sabah (2018), Perak (2016), Perlis (2018),
Sarawak (2014) and Penang (2019) do not state the same. Absence of the parties
or one of the parties or if any party withdraws from the Sulh session, will cause
the session to end. Thus, the case will be brought to trial. As for the execution of
the sulh council, the Rules of Mal Procedure (Sulh) explain that the mediation
process in the court is carried out in the following manner:

. Separate
Opening Statement of meeting Joint
Statement of the Partiesin Joint Session (Caucus) Negotiation

the Sulh Officer Dispute

Figure 2. Implementation of the Mediation Process in the Sulh Council in the Syariah Court
(based on the Sulh Work Manual and Rule 9 of the Mal Procedure (Sulh) Terengganu, 2014)

The implementation of mediation in this su/k council is the same as that in the
facilitative mediation model. The effectiveness of sulh as an alternative dispute
resolution method has been proven in scientific studies by Hak, (2011) and Yaakob
(2016).

Mediation Practice In Malaysian Civil Courts

Background of the Establishment of the Court Mediation Centre
In general, court mediation refers to mediation where judges and judicial officers
act as mediators for disputing parties after they have filed their case in court®.

26 “e-Kehakiman,” accessed November 5, 2024, https://www.kehakiman.gov.my/ms/e-kehakiman
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In road accident cases, mediation is mandatory whether the parties agree or not.
However, when a case is referred to mediation, this does not deny the parties the
right to litigate in court because if they cannot reach an agreement, then the case
will return to court. The advantage of mediation in court is that there is no cost
of the parties.

Mediation is an alternative to litigation that involves a win or lose situation
among disputing parties. This mediation practice has become part of the process
or procedure in court in most developed countries in the world, including the
United States, the United Kingdom, Australia, Canada, New Zealand, Singapore
and Hong Kong.

In Malaysia, the high increase in civil cases filed in court continuously has caused
the court system to face a serious backlog of cases. In addition, strict adherence to
rules and procedures in court has made the litigation process very formal. In some
cases, technical flaws and procedural compliance cause the justice of a case to not
be upheld. The legal cost that is increasing in most cases that are brought to court
also causes most of the poor people to not get proper justice?’. Tun Abdul Hamid
Mohamad, the former Chief Justice has emphasised the importance of mediation
in court because according to him, the mainstream judicial system is not capable
of dealing with the increase in cases within a reasonable period.

The absence of legal provisions and sources of authority to instruct the parties
to use the ADR process is said to be one of the reasons for the dumping of pending
cases in court®®. Efforts to overcome and reduce the backlog of cases led to the
idea of introducing mediation as an alternative dispute resolution process in the
civil justice system as early as 2005. The former 13th Chief Justice, Tun Arifin
bin Zakaria, was one of the reasons behind the successful realisation of mediation
as a core component in the court system®.

27 Alwi Abdul Wahab, Court-Annexed and Judge-Led Mediation In Civil Cases: The Malaysian
Experience (PhD diss., University of Melbourne, 2013).

28 Choong Choong Yeow Choy, Tie Fatt Hee, and Christina Ooi Su Siang, “Court-Annexed
Mediation Practice in Malaysia: What the Future Holds,” University of Bologna Law Review 1,
no. 2 (2016), https://doi.org/10.6092/issn.2531-6133/6751.

29 Bernama, “Tun Arifin Zakaria Bersara Sebagai Ketua Hakim Negara,” Astro Awani, March 31,
2017, accessed November 5, 2024, https://www.astroawani.com/berita-malaysia/tun-arifin-
zakaria-bersara-sebagai-ketua-hakim-negara-137563.
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Rules and Practice Directions Related to Mediation in Civil Courts

In 2010, Practice Direction No. 5 of 2010 (Practice Direction on Mediation)
(PD) was issued by the Office of the Registrar General of the Federal Court at
that time to empower mediation in court. The PD, which came into effect on 16
August 2010, allows High Court Judges, Sessions Courts and Magistrates and
court registrars to instruct the parties to undergo mediation at the pre-trial case
management stage as stated under Rule 34, Rule 4 of the Rule of the High Court
1980 (Order 34 Rule 4 of the Rule of the High Court 1980) or Rule 19, Rule 1(1)
(b) of the Rule of the Lower Court 1980 (Order 19 Rule 1(1)(b) of the Subordinate
Courts Rule 1980) or at any appropriate stage whether the trial has commenced
or not. This PD lists 6 types of cases that can be resolved through mediation,
including cases that are financial claims such as traffic accidents, defamation
suits, family conflicts, commercial and contractual, and intellectual property cases.
Only traffic accident-related claims are made mandatory for mediation in civil
courts. This PD also explains the 2 ways mediation can be carried out, the first is
mediation conducted by a judge (judge-led mediation) or mediation conducted by
a mediator agreed by the parties. In fact, lawyers representing disputing parties
must cooperate and help them resolve their disputes in the best possible way, such
as through mediation. However, at the initial stage, the recommendation to mediate
in court showed some reactions among the judges. There are judges who refuse
to conduct mediation in court because it is not clearly stated in the Court Rules®.
In 2012, several amendments were made to the existing court rules, including an
amendment to Rule 34, Rule 2(2), which provides for mediation as one of the
methods that can be referred to during pre-trial case management to ensure that
justice is achieved quickly and economically. The mediation process referred to
in this Regulation is the mediation process in Practice Direction No. 5 of 2010.
With the formal insertion of mediation into court rules, it is now part of the civil
justice system in Malaysia.’!

Under the court mediation program, all cases must first be filed in court before
they can be registered for mediation. However, for “running down” cases, i.e.,
cases involving claims for personal injuries (personal injuries) and other claims for
compensation (damages) as a result of road accidents, these cases will automatically
be referred to the court’s mediation officer before the case is determined for trial.
This is under Practice Direction No. 2 of 2013- “Mediation Process for Road

30 Abu Backer, H.S. “Mediation - It Is Ultra Vires,” Infoline - The Official Newsletter of the
Malaysian Bar, 2005.

31 Joyce Low, “Promoting Ethical Practice in the Mediation Community,” paper presented at the
2nd AMA Conference 2011, Rediscovering Mediation in the 21st Century, published in Asian
Journal on Mediation (Singapore: Singapore Mediation Centre, 2014).
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Accident Cases in the Magistrate’s Court and Sessions Court.” The 2013 Practice
Direction states that out of 779 accident cases that have been registered for mediation
by the Kuala Lumpur Court Mediation Centre, the resolution rate is almost 50%.*

In 2016, another Practice Direction related to court mediation was issued and
cancelled Practice Direction No. 5 of 2010. The objective of Practice Direction
No. 4 of 2016 (PD 2016) is to encourage the parties to resolve their disputes
without going through a trial or appeal. Appointed lawyers are also encouraged
to cooperate and help the parties agree through this method. Most of the items
mentioned in PD 2016 are the same as PD 2010 except that some things like the
term “judge” in PD 2016 are mentioned including High Court Judges or Judicial
Commissioners, Sessions Court Judges, Magistrates or High Court Registrars. The
addition of “modes of mediation” includes mediation by external institutions such
as the Kuala Lumpur Regional Centre for Arbitration (now known as the Asian
International Arbitration Centre).

However, recent developments related to the practice of mediation in civil
courts have seen some more comprehensive amendments. The Chief Justice’s
Practice Direction No. 2 Year 2022 (PD, 2022) related to Mediation Matters and
Procedures (Mediation) for Cases in the High Court and Lower Court dated 24
March 2022, which is aligned with Order 34 Rules 1A and 1B of the Rules of Court
2012, explains in more detail 12 matters related to the practice of court mediation,
namely Application, Interpretation, Case Referral to the Mediation Process, Types of
mediation, Mediators for the mediation process, Location of the mediation process,
Notification regarding the status and/or results of the mediation process, Cost of
conducting mediation, Confidentiality, Cancellation, Exceptions, and finally the
effective date of this practice direction is April 1, 2022. The summary is as follows:

32 Statistic provided by Ms. Ooi Sheow Yean, Head of the Mediation Centre, High Court of Penang,
during an interview session Oct 2023.
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Table 2.

Summary of the scope and process of mediation in civil courts based on the
Chief Justice’s Practice Direction No.2 of 2022

Chief Justice Practice Direction No.2 of 2022

Case Reference
to the Mediation
Process

Road Accident Cases-referred to the mediation process before

the trial is fixed.

Civil Cases-refer the parties to the
mediation process if

(a) (a) The judge
is of the view that
the case can be
resolved through
mediation and the
parties agree or;
(b) (b) The parties
request the court
to refer to the
mediation process.

Mediation Process

Can be conducted at any stage of the proceedings

Mediation Types Judge-led mediation
Mediation by institutions that provide mediation services
Mediation by a Private Intermediary agreed by the parties
Mediator in Judge- Mediator- Judges

led mediation

(a) Courts that have a Mediation Centre
(b) Courts that do not have more than one
judge

(c) Courts with only one Judge

who are inaugurated
as Mediator

The judge will act
as an intermediary
through case
swapping.

The same judge
acts as a mediator,
provided that both
parties agree.
Otherwise, the
mediation will

be conducted by
another judge who
will be determined
by the Head of the
Mediation Centre in
the state concerned.
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Location of the
Mediation Process

(a) Judge-led mediation

(i) Court mediation
centre or

(ii) Any location
within the court
premises

(b) Private Mediation Institution as agreed

by the parties

(i) Any location
designated by the
intermediary,

(ii) Any place
agreed by the
parties,

(iii) Parties cannot
use the facilities of
the Court Mediation
Centre/Court
premises

Mediation status/
decision-

The parties must
inform the court

of the status of the
mediation process
being conducted. If
completed, notify
the court within 2
weeks from the date

(a) Successful mediation

The parties can-

1. Record the
consent judgments,
2. Record
settlement
agreements

3. Filing a Notice of
Dismissal.

(b) Mediation fails

The parties shall
comply with any

of completion. court order in
relation to the
handling of the
case in the original
proceedings.
Mediation handling | (a) Judge-led -Free
costs mediation -Subject to stipulated/agreed costs
(b) Mediation by
private institutions/
intermediaries
Confidentiality The parties shall (a) Closed mediation process- only

ensure-

attended by the parties /authorised
representatives with counsel (if any)
(b) Any disclosures, confessions, and
communications made during the
mediation process are confidential and
without prejudice;

(c) All communications during the
mediation process shall not be made part
of the proceedings record; and neither
party may call an intermediary to testify
in relation to the mediation process
conducted

With the issuance of PD 2022, this has cancelled Practice Direction No. 2 of
2013 related to the “Mediation Process for Road Accident Cases in the Magistrate’s
Court and in the Sessions Court” and the relevant Federal Court chief registrar’s
office letter. It also cancels Practice Direction No. 4 of 2016 related to Mediation.
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However, any action or proceeding that has started or is pending before the effective
date of PD 2022 may continue.

The Court Mediation Process and Procedure

The source of reference or guidance provided to help judges and judicial officers
conduct mediation is the Rules for Court-Assisted Mediation, which was introduced
in 2011. Due to the lack of major legal provisions related to mediation by judges
in court, these 2011 Rules are provided as guidelines to assist judges and judicial
officers. These 2011 rules contain 16 sections, covering the role and responsibilities
of judicial officers as mediators the mediation process, the mediation process, and
successful mediation, including guidelines for the termination of the mediation
session.

In accordance with the principle of impartiality in the mediation process, a
judge who acts as a mediator is not allowed to mediate a trial involving the same
parties if the case brought to the mediation fails. This means that the judge who
hears the case must not be the same judge who conducts the mediation unless the
parties agree. If the disputing parties do not agree, the judge shall submit the case
to another judge. The basic function of a mediator in court is as a facilitator in the
initial mediation process and then as an evaluator in the second stage, especially in
the caucus session. This is a manifestation of the impartiality of neutral mediators
that must be maintained throughout the mediation process, including the duty to
exercise caution, tact, and diplomacy. The 2011 Rules also cover guidelines on how
to conduct a mediation session from the first meeting with the disputing parties,
to the actual mediation session, and the closing session, whether a settlement is
reached or not. These guidelines are governed by the basic principles of mediation,
which are confidentiality, party autonomy, fair treatment, impartiality and neutrality.
The Principle of Confidentiality is at the heart of mediation. All disclosures,
admissions and communications made in mediation sessions are confidential and
cannot become part of any record. The mediator cannot be compelled to disclose
information obtained during the mediation or to testify as a witness or negotiator
in any judicial proceeding, unless all parties to both the Court proceeding and the
mediation proceeding agree to it.
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Mediation registration (7 Fixation of mediation
days after the court Pre-Mediation -Mediation session (within 1 month
recommends/parties agree - Agreement from the date of mediation
to mediation) registration)

|

v

Mediation session - presence of
parties & lawyers (Face-to-

Settlement agreement-

o : consent judgment/
Face/Video Conference). Joint [——>
. - ) ; unsuccessful- Court
session and/or caucus session ) -
proceedings

(completed within 3 months)

Figure 3. Summary of the Judge-led Mediation Procedures at the Court Mediation Centres

In the mediation process in court, disputing parties are encouraged to be present
with their lawyers during the mediation session unless they are not represented by
a lawyer. In cases where mediation is successful, the mediating judge will record
a consent judgment on the terms agreed to by the disputing parties. However, if
mediation is unsuccessful, the case will be returned to the hearing judge for trial.
Accordingly, any party may at any time withdraw from the mediation if that party
no longer wishes to continue with the mediation.

Conclusion

It is well known that the conventional view of the role of the judiciary in the
administration of justice is to judge (not mediate), apply the law (not interests),
evaluate evidence (not facilitate), make relevant orders (not accomodate), and make
a decision (not settle)**. However, in the context of court mediation, especially
in civil courts, the role of judges who also act as mediators has brought a new
narrative to the justice system in Malaysia. At the same time, in the Syariah court,
section 99 also allows, apart of sulh officer, the Syariah court judge to play the
role of mediator if deemed appropriate. The creation of the position of sulh officer
in the Shariah court system is also seen to play an important role in the settlement
of cases amicably without the parties having to go to trial in court.

However, some of the challenges identified in the practice of mediation in both
courts include; ensuring that each mediator or sulh officer has sufficient professional
training to implement the mediation process according to the principles outlined.
In addition, the reluctance of some disputing parties or their lawyers to attend the

33 Choong Choong Yeow Choy, Tie Fatt Hee, and Christina Ooi Su Siang, “Court-Annexed
Mediation Practice in Malaysia: What the Future Holds,” University of Bologna Law Review 1,
no. 2 (2016), https://doi.org/10.6092/issn.2531-6133/6751.
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mediation process without reasonable cause is also seen as a challenge that needs
to be properly addressed. In the Shariah court, because the rules of mal procedure
(sulh) limit the role of lawyers in the sulh council, there is a challenge where
lawyers do not encourage the parties to attend mediation sessions in court. Although
some states such as the Federal Territory and Selangor consider non-attendance as
a contempt of court, the latest development of the mal procedure (sulh) in many
other states as discussed above, shows that the provision of contempt of court
is no longer stated in the mal procedure (sulh). The absence of the parties only
causes their case to be subjected to trial proceedings in court. This has similarities
with the practice in civil courts. The difference in the provisions between states
in Malaysia needs to be streamlined and standardised according to best practices
in strengthening the justice system in this country.

Significant differences between the two courts can also be seen in the management
of cases during registration. In the civil court, the parties can choose to resolve
their case using court mediation services through a judge (judge-led mediation),
or choose to resolve their case by using a mediator from an institution such as
AIAC, MIMC or from among private mediators according to the agreement of
both parties. This is differ in the Syariah court, where, once a case is registered,
the parties are referred to the sulh council, which is conducted by the court’s sulh
officer. With the increasing number of family cases, and various background of the
parties; the burden on the court and su/h officer can be reduced if the parties are
also given the opportunity to choose their own mediators among those who have
credentials as mediators, either from certain institutions or private mediators/syarie
lawyer. In addition, if there is a tendency for the disputed matter to be resolved
amicably when the trial has just started, is underway or during the appeal stage,
encouragement should be given to help the parties resolve their dispute through
the mediation process either by a judge or a sulh officer.

Although the general view of the community, including the disputing parties,
usually sees a judge as someone who is respected because the judge is the person
who has the authority to decide cases in court, the community must be given the
understanding that in the mediation or su/h process, judges or judicial officers
as mediators do not make any decision in favour of the disputing parties. This
is because based on the basic principle of mediation, which is the autonomy of
the parties, the decision-making power in a dispute still rests in the hands of the
disputing parties. The mediation process in court also ensures that justice can be
maintained in a win-win manner. The community needs to be exposed to education
and awareness about the importance of alternative dispute resolution such as
mediation and conciliation.
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In conclusion, the study in this paper found that mediation or sulh practices and
challenges in both courts have their own differences and special features. Therefore,
best practices can be taken between the two to improve the process and practice
of sulh-mediation in court. In addition to reducing the backlog of cases in court,
the sulh process carried out in Syariah and mediation in civil courts has played a
very important role in bringing the direction of a more equitable and harmonious
justice system in Malaysia. This view is expressed in the hope that su/h or mediation
conducted in court can serve as a more effective and appropriate dispute resolution
medium instead of litigation in the future.
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Legal Framework and Implementation Of Mediation In Child
Custody Disputes At The Syariah Court Of Malaysia

Malezya Seriat Mahkemelerinde Cocuk Velayeti (Hidanesi) Anlagmazliklarinda Arabu-
luculugun Hukuki Cergevesi ve Uygulamasi

Ahmad Mukhlis Mansor

Abstract

The goal of resolving disagreements amicably has been emphasized in numerous Islamic legal texts. Since 2001, the
Malaysian Shariah Court has offered mediation, or sulh, as a form of alternative conflict resolution. Sulh aspires to end
the ongoing hostilities and restore peace between the parties. The COVID-19 pandemic has affected the marital system
among the Muslim community in Malaysia, leading to the practice of online sulh besides the normal face-to-face sulh,
particularly in child custody dispute situations. The study employs a combination of library-based, qualitative research
approaches and interviews with the sulh officers. This article explores the legislative framework and the implementation
of sulh or mediation in the Syariah Court, with a particular emphasis on cases involving child custody issues. The study
revealed that mediation is a suitable means of resolving family disputes, particularly the hadhanah or child custody
disputes. Apart from that organized legislation, rules, and regulations make the implementation of mediation neat and
orderly.

Keywords: Sulh, Child Custody Dispute (Hadhanah), Syariah Court, Mediation, ADR

Oz

Uyusmazliklarin dostane bir sekilde ¢ozlilmesi amaci birgok klasik fikih metninde vurgulanir. 2001 yilindan bu yana,
Malezya Seriat Mahkemesi, alternatif bir uyusmazlik ¢6ziim yontemi olarak arabuluculuk (uygulamadaki ismiyle sulh)
hizmeti sunmaktadir. Sulh, taraflar arasindaki devam eden uyusmazliklara son vermeyi ve bariscil anlagmayi tesis etmeyi
amaglamaktadir. COVID-19 pandemisi, Malezya’daki Musliman toplum igerisinde evlilik sistemini etkilemis; bu durum,
ozellikle gocuk velayeti (hidane) anlagmazliklarinda yiiz yuze sulhun yani sira gevrimigi sulh uygulamalarina da yol agmistir.
Bu c¢alisma, kitiiphane temelli nitel aragstirma yontemleri ile sulh memurlariyla yapilan goérismeler bir arada kullanilarak
Seriat Mahkemesi’ndeki sulh ya da arabuluculuk uygulamalarinin yasal gergevesini ve 6zellikle cocuk velayeti (hidane)
anlasmazliklarina odaklanarak bu uygulamalarin nasil hayata gegirildigini incelemektedir. Makale, arabuluculugun, 6zellikle
hidane ya da ¢ocuk velayeti anlasmazliklarinda, aile igi uyusmazliklarin ¢6zimu igin uygun bir yontem oldugunu ortaya
koymustur. Ayrica sistematik bir mevzuat igerisinde kurallar ve yonetmeliklerin varliginin, arabuluculuk uygulamalarini
duzenli ve sistemli bir sekilde gergeklestirmeye olanak tanidigi tespit edilmistir.

Anahtar Kelimeler: Sulh, Cocugun Velayeti (Hidane), Seriat Mahkemesi, Arabuluculuk, Alternatif Uyusmazhk Cozimu
(ADR)
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INTRODUCTION

Malaysia is a unique country with a distinct legal structure based on English
common law, known as the Common Law of Malaysia.' As a multiracial country,
the legislation comprises various laws such as the Federal Constitution, States
Constitution, and Islamic law. Under Article 121(1A) of the Malaysian Federal
Constitution, the reassertion of the Malaysian Syariah Courts (MSC) jurisdiction as
state courts by this regulation permits the courts to exercise exclusive jurisdiction
over matters relating to Muslims and particular areas of Islamic Law.> The MSC
is an institution created by state legislation.® Islamic law and Islamic matters,
including the establishment of Syariah Courts, come under the jurisdiction of the
State, according to Article 74 of the Federal Constitution read together with the State
List. Since its inception during the British colonial period, the MSC has experienced
several administrative, management, and structural changes.* Among the challenges
faced by the MSC are the backlog of cases,’ limited jurisdiction, and inconsistency
between Malaysian Syariah states’ legislation.® Other challenges include the failure
of parties to comply with the court rulings,’ the issue of discrimination against
women,* and jurisdictional issues between the civil court and the Syariah court.’

In 1998, the Malaysian government established a centralized federal organization

1 Defrim Shabanaj, “Common Law of Malaysia: A Practical Approach,” E-Journal of Law 2, no.
2 (2017): 42-68.

2 See Article 74 of the Malaysian Federal Constitution, read together with Article 121 (1A) of
the same Act.

3 R.Dahlan and F. Sabila Faudzi, “The Syariah Court: Its Position Under The Malaysian Legal
System,” Shariah Reports 1 (2015): cci—ccxvi.

4 Ainan Husnaa Muhammad Saifullah and Raihanah Abdullah, “A Brief Overview On The
Inquisitorial Method In Malaysian Shariah Courts”, Journal of Shariah Law Research, vol. 6,
no. 1 (2021): 67-88.

5 R. Abdullah, “Penangguhan Kes Di Mahkamah Syariah : Penyelesaian Dan Cabaran,” Jurnal
Syariah 17, no. 1 (2009): 1-30.

6  H.Che Pa, N. H. Nor Muhammad, and S. Mustar, “Bidang Kuasa Eksklusif Mahkamah Syariah
Selepas Pindaan Perkara 121 (1A) Perlembagaan Persekutuan: Satu Penilaian,” Malaysian
Journal of Syariah and Law, 2016.

7  Zaini Nasohah, “Cabaran Penguatkuasaan Dan Pelaksanaan Perintah Nafkah Di Mahkamah
Syariah Negeri Selangor Dari Perspektif Peguam Syar’ie,” Jurnal Undang-Undang Dan
Masyarakat 13 (2009): 115-28.

8 F. S. Muhammud and A. Ruskam, “A Review of Discrimination Against Women in Shariah
Courts,” Sains Humanika 5, no. 3 (2015).

9  Ramizah Wan Muhammad, “The Administration of Islamic Justice: Position and Jurisdictions

of Syariah Courtin Malaysia,” International Journal of Liberal Arts and Social Science 8, no.
4 (2020): 43—-64.
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known as the Department of Syariah Judiciary Malaysia (JKSM) to standardize
the administration and management of all MSCs.!'* The mission of the JKSM is to
improve efficiency and uniformity in the Syariah judicial administration system
throughout Malaysia.!' The MSC is responsible for providing legal aid and support
to address family problems, including hadhanah or child custody disputes for
divorced couples.!? The delay in resolving the hadhanah issue by the Syariah Court
impacts not only the divorced spouses but also the children who have witnessed
their parents’ separations. '

This paper studies the legal framework and implementation of sulh practice in
the Malaysian Syariah Courts, emphasizing child custody disputes (hadhanah).
The methodology used in this study is the interview with the sulh officers and
the library-based methodology. The content-based analysis method was used to
examine the data. The data were analyzed using content-based analysis. The study
will contribute to the literature on the practice of sulh involving child custody
disputes in the Syariah Courts.

CHILD CUSTODY ARRANGEMENT

Protecting the needs of the children after the parents’ breakup is a must as children
require complete attention after their parents’ divorce. A study by Weaver and
Schofield discovered that children from divorced families have more significant
behavioral difficulties than children from intact families.!* Families with a less
supportive and stimulating post-divorce home environment, mothers who were
less sensitive and depressed, as well as a lower household income, were shown to
be more likely to have children who had behaviour problems following divorce. '
The separation of parents led to insecurity in the lives of the children and their

10 Muhammad.

11 “Jabatan Kehakiman Syariah Malaysia - Visi, Misi, Objektif,” accessed August 17,2021, http://
www.jksm.gov.my/index.php/ms/profil-jabatan/pengenalan/visi-misi-objektif.

12 Ramizah Wan Muhammad, “The Administration of Syariah Courts in Malaysia, 1957-2009,”
Journal of Islamic Law and Culture 13, no. 2-3 (2011): 242-52.

13 R.Ramli, D. Imam Supaat, and H. Hashim, “Kebiasaan Baharu (New Normal) Dalam Pelaksanaan
Sulh Kes Hadhanah Dan Nafkah Anak: Isu Dan Cabaran: The New Normal of Sulh Implementation
in Child Custody (Hadhanah) and Child Support (Nafkah): Issues and Challenges,” INSLA
E-Proceedings 3, no. 1 (2020): 414-37.

14 J. M. Weaver and T. J. Schofield, “Mediation and Moderation of Divorce Effects on Children’s
Behaviour Problems.,” Journal of Family Psychology 29, no. 1 (2015): 39.

15 J. M. Weaver and T. J. Schofield, “Mediation and Moderation of Divorce Effects on Children’s
Behaviour Problems.,” Journal of Family Psychology 29, no. 1 (2015): 39.
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educational achievement.!® Maximizing interaction with children allows children
to recognize that their parents have played a significant role in their development
even though they are both separated. If parents can set aside their conflicts and only
focus on the upbringing of their children as best as possible, this could achieve a
joint custody arrangement.'” Joint custody or cooperative parenting arrangements
such as the duty to determine issues relating to children (“legal custody”) and also
the responsibility of taking care of children (“physical custody”) might be a possible
answer in a child custody arrangement.'® Nowadays, joint physical custody has
become a trend as it provides a child more access to both parents and; hence, a
better outcome.!® In addition, children’s best interests are served when both parents
are involved in the child’s upbringing and development.?

In Islam, legal custody is also known as guardianship or wilayah. Guardianship
is an authority that allows a person to enter contracts and other legal actions, carry
them out, and endure the consequences.?! Guardianship refers to the implementation
of a decision that impacts a third party, regardless of whether the desires of that
person are considered or not.?? This form of guardianship can be categorized into
two distinct types: guardianship of a person and guardianship of property.” Being
a guardian of a person means having the power and responsibility to handle their
personal matters, like marriage, schooling, discipline, medical care, job possibilities,
and so on.?* Conversely, when someone is appointed as the guardian of property,
they are granted the authority to manage, execute, and enter into contracts, among

16 Jennie E. Brand et al., “Why Does Parental Divorce Lower Children’s Educational Attainment?
A Causal Mediation Analysis,” Sociological Science 6 (2019): 264-92, https://doi.org/10.15195/
vo.all.

17 Beck v. Beck, 86 N.J. 480, 497-500 (1981).
18 Beck v. Beck, 86 N.J. 480, 498 (1981).

19 Karmely, M., “Presumption Law in Action: Why States Should Not Be Sedfuced into Adopting
a Joint Custody Presumption,” Notre Dame JL Ethics & Pub. Pol’y 30 (2016): 321.

20 Karmely, M., “Presumption Law in Action: Why States Should Not Be Sedfuced into Adopting
a Joint Custody Presumption,” Notre Dame JL Ethics & Pub. Pol’y 30 (2016): 321.

21 Wahbah Al-Zuhayli. Al-Figh Al Islami Wa Adillatuhu. Vol. 4. Damascus: Dar Al-Fikr, 1989, 139;
Al-Siba’i, Mustafa and Al-Sobouni, ‘Abd al-Rahman. 4Al-Ahwal Al Sakhsiyyah Fi Al-Ahliyya
Wal- Wassiyyah wal-Tarakat. 5th edn. Damascus: Al-Mattba’ah Al-Jadidah, 1978, 40.

22 Al-Siba’i, Mustafa and Al-Sobouni, ‘Abd al-Rahman. 4/-Ahwal Al Sakhsiyyah Fi Al-Ahliyya
Wal- Wassiyyah wal-Tarakat. 5th edn. Damascus: Al-Mattba’ah Al-Jadidah, 1978, 40-41

23 Al-Siba’i, Mustafa and Al-Sobouni, ‘Abd al-Rahman. Al-Ahwal Al Sakhsiyyah Fi Al-Ahliyya
Wal- Wassiyyah wal-Tarakat. 5th edn. Damascus: Al-Mattba’ah Al-Jadidah, 1978, 40.

24 Wahbah Al-Zuhayli. Al-Figh Al Islami Wa Adillatuhu. Vol. 4. Damascus: Dar Al-Fikr, 1989,
140-141.
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other legal actions, concerning the child’s assets. All jurists agree that the father is
the natural guardian of his minor children’s person and property.?

Having the right of physical custody or hadhanah refers to the protection
provided to individuals who are unable to care for themselves, such as children or
mentally ill individuals. This includes ensuring that their basic needs are met, such
as providing food and drinks, with the aim of promoting their well-being.?® The
practice of hadhanah requires physical presence with the child, while the exercise
of wilayah can be carried out remotely, regardless of whether the guardian is living
with the child or not. The connection between guardianship (wilayah) and hadhanah
can be viewed as a complicated framework of rights and responsibilities divided
among the entitled individuals.?” The primary difference between the two ideas
is that wilayah is primarily concerned with decisions that have an impact on the
child’s welfare both now and in the future, whereas hadhanah is more emotionally
focused on caring for and nursing the infant.?®

In America, the American Law Institute (ALI) offers a comprehensive parenting
plan method. According to the ALI, a parenting plan is a set of provisions for
allocating custodial and decision-making responsibilities for a child and resolving
future disagreements between the parents.?” The purpose is to help parents plan
for their children’s future. The ALI proposal on parenting plan also anticipates
future conduct like parental planning on the child’s custodial arrangements and
upbringing, meaningful contact between the child and every parent, and security
from exposure to conflict and violence.*

The minimal custodial schedule that must be filed to the Court for approval should
include a description of the child’s living conditions at each parent’s residence and
a timetable/formula for when the child will remain at each place.*! The parenting

25 Al-Siba’i, Mustafa and Al-Sobouni, ‘Abd al-Rahman. Al-Ahwal Al Sakhsiyyah Fi Al-Ahliyya
Wal- Wassiyyah wal-Tarakat. 5th ed. Damascus: Al-Mattba’ah Al-Jadidah, 1978, 41.

26 Al-Nawawi, Muhyee Al-Din Abu Zakariyya Yahya ibn Sharaf. Minhaj al-Talibeen, Engl. Trans.,
E.C Howard, Law Publishing Company, Lahore, Pakistan, n.d, 391

27 Zahraa, M., and Normi A. Malek. “The concept of custody in Islamic law.” Arab Law
Quarterly (1998): 157.

28 Zahraa, M., and Normi A. Malek. «The Concept of Custody in Islamic Law.» Arab Law
Quarterly (1998): 157.

29 American Law Institute, Principles of the Law of Family Dissolution: Analysis and
Recommendations (Lexis Nexis Matthew Bender, 2002).

30 American Law Institute, Principles of the Law of Family Dissolution: Analysis and
Recommendations (Lexis Nexis Matthew Bender, 2002).

31 Raymond C O’Brien, “Child Support and Joint Physical Custody,” Cath. UL Rev. 70 (2021): 229.
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plan must also provide a method for making major childcare decisions, resolving
disputes, and enforcing the plan’s terms.*? Additionally, the mechanism for future
modification of any court-approved plan may be detailed in the drafted agreement.*

Child custody (hadhanah) and child maintenance disputes that emerge following
parental divorce, according to Asmidah, must be resolved quickly and amicably to
avoid further detrimental consequences for the child’s development.** If family law
litigation is not based on the nature of tolerance, it can become an endless source
of hostility between disagreeing couples. Separating a child or adolescent from
their parents might cause psychosocial problems, communication issues, delinquent
behaviours, drug misuse or withdrawal from the school system.?> Children of various
ages had different demands. In children’s growth, parent-child relationships played
a significant role since it was vital to nurture, educate, and teach the religion and
social norms of the children.*

The issue of hadhanah or child custody rights should be handled quickly and
effectively to benefit both the children and society. Inefficiency in dealing with child
issues will cause tension in divorced couples and children, causing psychological
trauma, creating social problems among them, particularly among youngsters, and
ultimately affecting their healthy development.’’

MEDIATION (SULH) IN CHILD CUSTODY DISPUTES

Numerous countries, including the United States, Singapore, New Zealand, and
Australia, require parents to participate in an alternative dispute resolution procedure

32 Raymond C O’Brien, “Child Support and Joint Physical Custody,” Cath. UL Rev. 70 (2021):
229.

33 Raymond C O’Brien, “Child Support and Joint Physical Custody,” Cath. UL Rev. 70 (2021): 229.

34 Asmidah Ahmad et al., “Hak Penyertaan Kanak—Kanak Dalam Prosiding Sulh (Mediasi) Di
Mahkamah Syariah,” Journal of Advanced Research Design 15, no. 1 (2015): 1-14.

35 P.E. del Pozo Franco et al., “Method for Recommending Custody to Minors Based on Parental
Responsibility Using a Neutrosophic Cognitive Map,” Neutrosophic Sets and Systems 44 (2021):
324-32.

36 Eyiip Ensar Dal, “The Social Construction of Childhood in the Ottoman Society: A Socio-Legal
Analysis of Childcare in Early Eighteenth-Century Uskiidar” (Middle East Technical University,
2021).

37 Ramli, Supaat, and Hashim, “Kebiasaan Baharu (New Normal) Dalam Pelaksanaan Sulh Kes
Hadhanah Dan Nafkah Anak: Isu Dan Cabaran: The New Normal of Sulh Implementation
in Child Custody (Hadhanah) and Child Support (Nafkah): Issues and Challenges.” Insla
E-Proceedings 3, no. 1 (2020): 417.
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before initiating the lawsuit process.*® A similar approach is followed in the MSC.
The court will appoint a date for both parents to attend the mediation process or
sulh council, administered by the su/h officer when accepting hadhanah and child
support cases.*

Suitability of Mediation in Family Disputes

Mediation is a desirable procedure for resolving family disputes because it addresses
non-legal emotional and relationship issues.* Due to the unique character of family
disagreements, which can trigger feelings of grief, anxiety, rage, bitterness, hostility,
and an overwhelming sense of loss, mediation is a more helpful medium for resolving
disputes, as it focuses on problem-solving and private ordering.*!

Mediation Involving Domestic Violence and Child Abuse

It is essential to note that not all family law situations are appropriate for mediation.
For example, in cases involving domestic violence or child abuse, mediation is not
a suitable solution. The su/k in the Syariah court, according to Nor Fadzlina, has
no legal provisions for power imbalance or exclusions for concerns of violence.*

Dafna argued that in most divorce cases involving violence, the batterers’ dominant
power or power imbalance usually succeeds in the disputed case.** When the batterer
is granted custody of the children in a child custody case, the children are more
vulnerable to violence. Even though the disagreement may be resolved more quickly

38 S.Ahmad and N. Abdul Hak, “Family Mediation and Sulh: An Alternative Dispute Resolution
in Malaysia,” International Journal of Social Policy and Society 7, no. January (2010): 66—
79, https://www.researchgate.net/profile/Saodah Ahmad/publication/299336872 FAMILY
MEDIATION_AND_SULH_AN_ALTERNATIVE _DISPUTE_RESOLUTION_IN_
MALAY SIA/links/56f0fa5308acedbe3ce45797.pdf.

39  S. Ahmad, “User Satisfaction With Sulh (Mediation) in the Selangor Syariah Judicial Department,”
Malaysian Journal of Consumer 19, no. December (2012): 12541, https://s3.amazonaws.com/
academia.edu.documents/44936808/Saodah  A. - User Satisfaction with Sulh Mediation
in_the Department of Syariah Judiciary Selangor..pdf?AWSAccessKeyld=AKIAIWOWYY
GZ2Y53UL3A&Expires=1503204740&Signature=sRo7qZ7Dmm94{ioSXQVLoqSSYpQ%25.

40 M. Kamenecka-Usova, “Mediation for Resolving Family Disputes,” in SHS Web of Conferences,
vol. 30 (EDP Sciences, 2016), 18.

41 N. Abdul Hak, “Islamic Arbitration (Tahkim) and Mediation in Resolving Family Disputes: A
Comparative Study under Malaysian and English Law” (Glasgow Caledonian University, 2002).

42 N.F. Nawi, “Mandating Mediation in Family Law Conflict in Malaysia: Exploring Judges and
Lawyers’ Perspectives,” in IJACM 24th Annual Conference Paper, 2011.

43 D. Lavi, “Til Death Do We Part: Online Mediation as an Answer to Divorce Cases Involving
Violence,” NCJL & Tech. 16, no. 2 (2015): 253.
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than through litigation, it may cause injustice to the victim, usually the mother.*
Mediation should not be used when there is a severe imbalance in the negotiating
position or when one side is afraid of the other as a domineering person.*

On the other hand, other studies rebut the above arguments, arguing that mediation
benefits even involving parties experienced with domestic violence.* Jessica stated
that while mediation is not always appropriate in this type of situation, it may be
used to assist a victim in communicating safely with the batterer about ending the
violence. It also assists the batterer and the victim in exploring treatment options
and helps a family establish visitation arrangements that limit the abuser’s contact
with the victim.??

Nur Farahiyah, Zinatul, and Shamsuddin observed that, in some cases where there
was no physical violence, the mediator could not recognize the existence of domestic
abuse on the victim.*® They also emphasized the necessity of the mediator’s role in
identifying hidden violence during mediation.*

The Practice of Sulh in the Malaysian Syariah Court and Its Recent Application

The application of sulh in the MSC is consistent with Islamic law. Sulh is prohibited
when it interferes with huququllah (Allah’s rights), such as hudud punishment,
zakat, and kafarah.® Any attempt to go beyond this prescribed provision by a joint
settlement is sinful and unlawful. On the other hand, compromise and reconciliation
are promoted in suquq al ibad (human rights), provided that they are fair and equitable
and do not contradict any Syariah laws.>!

44 D. Lavi, “Til Death Do We Part: Online Mediation as an Answer to Divorce Cases Involving
Violence,” NCJL & Tech. 16, no. 2 (2015): 253.

45 Su’aida, Safei. “Mediation as an Alternative Mode of Resolving Family Disputes in Malaysia.”
PhD Dissertation, University of Malaya, 2005.

46 Fernanda S Rossi et al., “Shuttle and Online Mediation: A Review of Available Research and
Implications for Separating Couples Reporting Intimate Partner Violence or Abuse,” Family
Court Review 55, no. 3 (2017): 390-403.

47 Pearson, J., Divorce Mediation & Domestic Violence (Centre for Policy Research, 1997).

48 N.F. M. Nasir, Z. A. Zainol, and S. Suhor, “Mediating Family Disputes Involving Violence in
Malaysia,” International Journal of Asian Social Science 8, no. 12 (2018): 1120-29.

49 N.F. M. Nasir, Z. A. Zainol, and S. Suhor, “Mediating Family Disputes Involving Violence in
Malaysia,” International Journal of Asian Social Science 8, no. 12 (2018): 1120-29.

50 N. Ab Aziz and N. Hussin, “The Application of Mediation (Sulh) In Islamic Criminal Law,”
Jurnal Syariah 24, no. 1 (2016).

51 Nor’Adha Abdul Hamid et al., “Alternative Dispute Resolution (ADR) Via Sulh Processes,”
International Journal of Law, Government and Communication 4, no. 17 (2019): 25-33.
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Sulh was implemented in the Syariah Court to lessen the backlog of cases and
strengthen the Syariah Court’s operation. In July 2001, su/h was first introduced
as a pilot study in the Federal Territory of Kuala Lumpur. The sulh practice was
legalized by section 99 of the Syariah Court Civil Procedure (Federal Territories)
Act 1998. Selangor became the second State in 2002 to implement sulh practice
in resolving disputes to reduce case backlogs.>

Before the formal and structured application of sulh, the amicable settlement was
a practice in the MSC. In the Zailan bt Mohamad v Mohd Ariff b Ali (unreported
civil case No 12/2000, Syariah Court Petaling Jaya), the Plaintiff sought fasakh
divorce on a variety of grounds, including the Defendant’s refusal to provide
maintenance to the Plaintiff and their four children.’® Throughout the trial, both
counsels recommended that the Plaintiff and Defendant resolve their differences
amicably through su/h, which resulted in an amicable resolution. The Sharie
lawyer’s role in advising the parties to resolve their family conflicts through sulh,
which resulted in a consent judgement, helps the parties to reach an agreement.

In the case of Rozita binti Mohd v Tengku Rohaizak Bin Tg Rakmal,** the plaintiff
(wife) and defendant (husband) were divorced on June 24, 2018. The couple had
two boys and a girl. The child custody claim was filed on 15 January 2019 at the
Syariah Court of Terengganu. The plaintift claimed she cared for the children’s needs
and education during and after the divorce. According to the plaintiff, the defendant
works in Selangor, far from their residential home, and cannot properly look after
the children if he is given custody rights. Neither party had legal representation,
and the dispute was resolved through a mutual agreement during su/h session on 11
March 2019. The sulh agreement was recorded on the same day, 11 March 2019.

In its ruling, the court asserted that according to Hukum Syarak, sulh (settlement)
is subject to certain requirements, namely, conditions on the individuals involved and
the subject matter at hand. Thus, before officially endorsing the mutual agreement
entered between parties, the Court must thoroughly examine the facts and issues of
the case. To answer whether the child is subject to the hadhanah claim, the Court
is convinced that the third child, a male, aged five, and the second child, a female,
aged eight, are still underage and have not yet reached the age of mumayyiz. Thus,

52 S.Ahmad and N. Abdul Hak, “Sulh (Mediation) in the State of Selangor: An Analysis of Legal
Provisions and Application,” IIUM Law Journal 18, no. 2 (2010).

53 Norliah Ibrahim, Zuhairah Ariff Abd Ghadas, and Murshamsul Kamariah Musa, “‘ Domestic
Contracts’ The Effect of Family Contracts; The Malaysian Law Perspectives,” Journal of
Management Research 7, no. 2 (2015): 387.

54 [2019] (unreported). Summons No: 11300-028-0012-2019
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the children still require a custodian for welfare, education, and safety. The children
are still unable to handle things on their own. In accordance with Section 84 (1) of
the Islamic Family Law (Terengganu) Enactment 2017, the plaintiff (the mother) is
the individual who is most entitled to provide care for the children who are incapable
of self-management. The trial judge stated that the court could hear and consider
the children’s views and let them choose their custodian if they had reached the age
of mumayyiz. However, the Court is not obligated to agree solely with the children’s
decision, as the Court must also take into account the child’s welfare and maslahah.
Section 87(2) of the Islamic Family Law (Terengganu) Enactment 2017 states that
the child can choose who they want to be with. However, in this case, because the
parties’s second and third children had not reached the age of mumayyiz to make a
choice, the Court prioritizes the children’s maslahah and welfare. According to the
sulh report filed to the court, both parties were present during the sulh session and
reached a mutual agreement. According to the court, mutual agreement is part of the
concept of sulh. The Court ruled that the su/h consent agreement was irrevocable
and could not be appealed, as stated in the Practice Direction of the Syariah Court
No. 5 of 2006. The court also exercised caution in adopting the consent agreement,
as it must continue to adhere to the governing principle of child custody, which is
that the child’s welfare is the most important factor. It was also decided that while
deciding who gets custody of a child, the court will take the parents views into
account. If the court believes that the parents’ wishes would be bad for the child’s
welfare, then any consent agreement will be thrown out and the court will make a
decision that is best for the children. In addition, the Judge evaluates whether the
parties have fulfilled the conditions of su/k by endorsing the settlement agreement.
The Judge was convinced that the conditions of sulh were fulfilled whenever the
defendant agreed to the plaintift’s claims.

Besides sulh officers, judges sometimes play a role in reaching an amicable
settlement of disputes among the disputing parties. Judges can use the inquisitorial
technique to encourage parties to settle their issues at any time before or after a trial
begins.> The use of inquisitorial procedures for civil court trials in the Syariah Courts
is highlighted in the Syariah Court Practice Direction No.7 of 2019.5 The practice
direction guides courts in conducting an inquisitorial trial in civil disputes if the judge
deems it essential. The inquisitorial technique is relevant when the judge believes
“hidden” material presented by parties or some issues need to be probed.’’ Such

55 Saifullah and Abdullah, “A Brief Overview On The Inquisitorial Method In Malaysian Shariah
Courts.”

56 Arahan Amalan Mahkamah Syariah Seluruh Malaysia Tahun 2019 by virtue of Practice Direction
No.7 entitle “Garis Panduan Perbicaraan Kes Mal Secara Inquisitorial”.

57 Saifullah and Abdullah, “A Brief Overview On The Inquisitorial Method In Malaysian Shariah
Courts.”
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practice may enhance the administration and procedural system in the Syariah courts.>

According to Nurah, the Syariah Court’s sulh concept applies the true essence of
mediation, that the mediator’s responsibility is to assist the parties in reaching an
amicable settlement.” The mediator will not make decisions or suggest the terms
of the agreement that the parties must conclude. The mediators may only advise the
parties and guide them in situations where the parties agree on the terms or conditions
contrary to the rules or the Islamic Law.

Apart from the normal face-to-face sulh at the Syariah court, online mediation
has also become an option in the practice of hadhanah and other disputes. The
implementation of the Movement Control Order (MCO) due to the COVID-19
pandemic affected the administration of the Syariah court. This involves the closure
of courts requiring the judiciary to work according to new standards, such as the
online execution of court processes. Online sul/ is one of the various strategies
that are suitable for the current circumstances. Online sulk is currently practiced
in the state of Selangor®, Malacca®!, Sarawak, Pulau Pinang®, Federal Territories
and Negeri Sembilan. It can only commence with the approval of both disputing
parties.®® Third-party involvement is not allowed, except with the permission of the
sulh officer. Under rule 9(2) of the Syariah Court Civil Procedure (Sulh) (State of
Pulau Pinang) Rules 2021, it stated that “Each party shall attend the Majlis Sulh
personally without any Syarie Counsel or any other parties unless with the leave of
the Sulh Officer”.

Online sulh save the parties’ costs and time because they may not have to pay
for travel or lodging if they reside far away from the mediation office.** Because
the parties will not have to travel or wait before their session begins, they will

58 Saifullah and Abdullah, “A Brief Overview On The Inquisitorial Method In Malaysian Shariah
Courts.”

59 N. Sabahiah Mohamed, “Mediation in the New Dispute Resolution Landscape; a Case for the
Enhancement of Its Application in Malaysia” PhD Dissertation, University of Malaya, 2013.

60 A.M. Mansor, N. A. Hak, and R. C. Soh, “Online Mediation in The Malaysian Shariah Court:
Its Benefits and Challenges,” INSLA E-Proceedings 3, no. 1 (2020): 279-88.

61 From the interview with Puan Norazita inti Mohd Ali, Head Sulh Officer at Syariah Court of
Malacca on August 5, 2021.

62 From the online interview via Zoom with Puan Nurulhuda Bt Dzulkifli, Head Sulh Officer at
Jabatan Kehakiman Syariah Pulau Pinang on August 5, 2021.

63 A. M. Mansor, N. A. Hak, and R. C. Soh, “Online Mediation in The Malaysian Shariah Court:
Its Benefits and Challenges,” INSLA E-Proceedings 3, no. 1 (2020): 279-88.

64 A. M. Mansor, N. A. Hak, and R. C. Soh, “Online Mediation in The Malaysian Shariah Court:
Its Benefits and Challenges,” INSLA E-Proceedings 3, no. 1 (2020): 279-88.
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only have to adhere to the schedule set by the court.> However, to ensure the
confidentiality of the su/h process, the online sulh that is practiced in the Syariah
Court of Sarawak requires parties to appear physically at the nearest Syariah Court
office or any government office for their sulh session. Parties are not allowed to stay
and proceed with mediation at their convenience venue, as practiced in Selangor and
other states.® It is observed that the Department of Syariah Judiciary of Sarawak
has detailed rules and guidelines for the implementation of su/h online. In order to
effectively manage the administration of su/k in the state, as there are only two sulh
officers, also taking into account the state’s geography, by implementing online
sulh, the sulh officers involved no longer need to commute outside the district on a
weekly basis. This can efficiently optimize the use of human resources, expenses, and
administration of the su/h case. The State of Sarawak has introduced Su/i Guideline
Number 1 Year 2021, which contains three (3) documents, namely:

(i)  The Conduct of the Online Sulh Council
(i) Procedure for Signing the Consent Agreement Document Online

(iii) Methods for Signing and Endorsement of the Consent Agreement Document
in the Digital Mode

The guideline is quite detailed, elaborating on how su/h online is executed in the
Syariah Court of Sarawak. The Syariah Judiciary of Sarawak also issued the new
Practice Direction of 2021 of online sulh.”’

An example of an online su/h conducted in the Syariah Court of Federal Territories
for hadhanah case can be seen in the case of Wan Suzana Binti Wan Sulaiman v.
Rasil Bin Jaafar (case no: 14101-028-0384-2022). In this case, the Plaintiff, residing
in Kuala Lumpur, requested an online su// session due to the ex-husband’s return
to his hometown in Sabah after their divorce. The defendant could not attend the
face-to-face court session due to work constraints, financial difficulties, and travel
distance. The defendant agreed that the session be held online. After the application
was reviewed and approved, an online session was held on December 5, 2022. The
Plaintiff was instructed to appear physically at the court office at the Syariah Court
of the Federal Territory of Kuala Lumpur, while the Defendant was online from his

65 A. M. Mansor, N. A. Hak, and R. C. Soh, “Online Mediation in The Malaysian Shariah Court:
Its Benefits and Challenges,” INSLA E-Proceedings 3, no. 1 (2020): 279-88.

66 From the online interview via Zoom with Tuan Haji Najarudin Bin Haji Nedri, Head Sulh Officer
at Jabatan Kehakiman Syariah Sarawak on August 5, 2021.

67 From the online interview via Zoom with Tuan Haji Najarudin Bin Haji Nedri, Head Sulh Officer
at Jabatan Kehakiman Syariah Sarawak on August 5, 2021.
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home in Sabah. The online session done using Google Meet lasted for around one
hour. Following the negotiation session, the Plaintiff, the biological mother, would
be granted custody of three of the parties’ children. The Plaintiff and the Defendant
mutually agree that the Defendant is granted the right to have access and quality time
with the children, provided that the Defendant notifies the Plaintiff in advance. The
case was then endorsed as a court order online by the Syariah High Court Judge.

It is observed that although the Malaysian Syariah Court uses online su/h, physical
meetings are still the primary means of implementing sulh. Through face-to-face
mediation, the behaviour and demeanour of the parties can be observed directly by
the sulh officer, and it can even provide more focus to the parties when the discussion
session is held. Online sessions are suitable for unavoidable situations such as the
parties being far away or abroad, health constraints, or unavoidable obstacles such
as a pandemic.

THE LAW GOVERNING ON SULH

The establishment of su/A in the Syariah Court can be seen in the Syariah Court
Civil Procedure Act or Enactment. For example, under section 99 of the Syariah
Court Civil Procedure (Federal Territories) Act 1998, sul/h may commence at any
stage of the proceedings.

Section 99. Sulh.

At any stage of the proceedings, the parties to any proceedings may hold sulh to settle their
dispute following such rules as may be prescribed or, in the absence of such regulations,
following Islamic Law.

The Court may record any amicable resolution or consent judgement by the
disputing parties at any time as stated under section 131 of the Syariah Court Civil
Procedure (Federal Territories) Act 1998. Under section 247 of the same Act, the
Syariah Court Rules Committee may introduce rules related to the practice of sulh
for better understanding and operation.

As of February 2024, all the MSCs had their own Su/h Rules except for Sarawak.®
The first State with its own Sulh Rules was Selangor in 2001,% followed by the

68 The State of Sarawak has the drafted Rules named the Syariah Court Civil Procedure (Sulh)
(Sarawak) Rules 2014 but has not been gazetted. When interviewed on 10 May 2023, the Head
of the Sulh Unit, Syariah Judiciary Department of Sarawak Mr Haji Najaruddin bin Haji Nedri
told that they are in the process of introducing their own Sulh Rules soon. Although they have
yet to gazette the Sulh Rules, the practise of sul/h has been implemented there for quite some
time.

69 Syariah Court Civil Procedure (Sulh) Selangor Rules 2001

135



darulfunun ilahiyat 35/Special Issue on ‘Family Mediation’

Federal Territories,”® Malacca,” and Johor™ in 2004. Pahang™ gazetted its own Sulh
Rules in 2005, followed by Pulau Pinang in 2006 (the said rule has been repealed
by introducing the new 2021 Rules).™ The State of Kelantan’ introduced the Sulh
Rules in 2007 (the said rule has been repealed by introducing the new 2021 Rules).
In 2014, Terengganu’® introduced its Sulh Rules, followed by Negeri Sembilan”
and Perak’ in 2016. The State of Kedah™ later gazetted in 2017. In 2018, Perlis®
and Sabah®' were the last states to gazette their Sulh Rules. Recently, the state of
Sabah has acted proactively by amending their 2018 Sulh Rules by introducing
the Syariah Court Civil Procedure (Sulh) (Sabah) Rules 2023.

For the past 4 years, three States have introduced their new Sulh Rules: the
State of Pulau Pinang in 2021, Kelantan in 2021, and the most recent one is Sabah
in 2023. The Syariah Court Civil Procedure (Sulh) (State of Penang) Rules 2021
listed 19 rules for the smooth running of su/h. As for Kelantan, they introduced
17 rules; meanwhile, Sabah listed 16 rules altogether. The arrangement of the new
regulations of these 3 states is specified in the table below:

Table 1.
The arrangement of rules under the Syariah Court Civil Procedure (Sulh) Rules of the States
Syariah Court Civil Syariah Court Civil Syariah Court Civil
Rule No. | Procedure (Sulh) (State of Procedure (Sulh) Rules Procedure (Sulh) (Sabah)
Penang) Rules 2021 2021* Rules 2023
1 Citation and commencement Citation and commencement Citation and commencement
2 Interpretation Application Appltcatt?n a‘n d non-
application
3 Application Interpretation Interpretation
Forms Establishment of Majlis Sulh | Establishment of Majlis Sulh
5 Establishment of Majlis Sulh Commencement of the sulh Commencement of the sulh

70 Syariah Court Civil Procedure (Sulh) (Federal Territories) Rules 2004
71 Syariah Court Civil Procedure (Sul/h) Rules 2004 of Malacca

72 Syariah Court Civil Procedure (Sul/h) Rules 2004 of the State of Johor
73 Syariah Court Civil Procedure (Sulh) Rules 2005 of Pahang

74 Syariah Court Civil Procedure (Su/h) (State of Penang) Rules 2021. The previous 2006 Rules
were repealed by introducing the new rules gazetted on July 8, 2021.

75 Civil Procedure (Su/k) Rules 2007 of Kelantan

76 Syariah Court Civil Procedure (Sulh) (Terengganu) Rules 2014

77 Syariah Court Civil Procedure (Sul/h) (Negeri Sembilan) Rules 2016
78 Syariah Court Civil Procedure (Sulh) (Perak) Rules 2016

79 Syariah Court Civil Procedure (Sulh) (Kedah Darul Aman) Rules 2017
80 Syariah Court Civil Procedure (Sulh) (Perlis) Rules 2018

81 Syariah Court Civil Procedure (Su/h) (Sabah) Rules 2018
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6 Commencement of the sulh Duration of the sulh Duration of the sulh
7 Duration of the sulh Extension of time of sulh Extension of time
8 Extension of time Procedure for sulh Procedure of the sulh
9 Procedure of the sulh Implementation of Majlis Sulh Conduct of Majlis Sulh
10 Conduct of Majlis Sulh Ethics of the Sulh Officer Sulh agreement
1 Settlement agreement Termination or cessation Withdrawal of a claim in
g Mayjlis Sulh dispute
12 Confefszon or consent Withdrawal Sulh Officer of the Fail to resolve claim in dispute
Jjudgement Majlis Sulh
L . Judgement by confession or .
13 Termination of Majlis Sulh Consent judgement
consent
14 Report on the failure of Report if there is no settlement | Termination of Majlis Sulh
settlement
. . o N . Disclosure of the
15 Etiquette of the Sulh Olfficer Confidentiality communication
16 Confidentiality Protection of the Sulh Officer Revocation and savings
17 Contempt of the Su{h Officer Repeal
and proceeding
18 Protection of the Sulh Officer
19 Repeal and saving

*State of Kelantan (it is not written above because that is the actual name of the said Rule)

It is observed that, although most of the new rules in these 3 states are consistent
in terms of the substance with one another, some states provide an additional item
to the provisions of their Rules.

In addition to the Act/Enactment and Rules, the issuance of the Practice Direction
of the Syariah Court clarifies the implementation of su/k in Malaysia. Considering
the benefits, significance, and effectiveness of implementing the su// in the Syariah
Court, various matters can be referred to the Majlis Su/h. Practice Direction No.3
the Year 2002 elaborates on the use of su/h where as soon as possible, not exceeding
21 days, cases suitable for su/h must be referred to Majlis Sulh by calling the parties
involved for a sulh session for a peace settlement. For cases that fail at this stage,
a trial date must be set after all pleadings have been completed. Under Practice
Direction No. 1 of 2010, there are 18 types of cases to be directed to the Majlis
Sulh at the case registration stage. The lists are as follows:

Table 2.
Cases to be directed to the sulh council at the case registration stage referring to Practise
Direction No. 1 2010 of the Syariah Courts

No Code Case* The type of Case

1 009 Bethrotal Damages (Tuntutan Gantirugi Pertunangan)

2 016 Muta’ah Claim (Mutaah)

3 017 Jointly Acquired Property (Tuntuan Harta Sepencarian)

4 018 Maintenance of the Wife (Tuntutan Nafkah Isteri)

5 019 Maintenance of the Disabled Party (Tuntutan Nafkah Kepada Pihak Tak Upaya)
6 020 Security for Maintenance (Tuntutan Cagaran Nafkah)
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021 ‘Iddah Maintenance (Tuntutan Nafkah Eddah)
8 022 Variation of the Maintenance Order (Tuntutan Mengubah Perintah Nafkah)
9 023 Arrears of Maintenance (Tuntutan Tunggakan Nafkah)
10 024 Maintenance of Children (Tuntutan Nafkah Anak)
1 025 Variation of the Order for the Agreement on Custody or Maintenance of

Children (Tuntutan Mengubah Perintah Hak Jagaan Anak/Nafkah Anak)

Variation of the Order for Custody or Maintenance of Children (Tuntutan

12 026 Mengubah Perjanjian Hak Jagaan Anak/Nafkah Anak)
13 028 Hadhanah/Child Custody Claims (Tuntutan Hadhanah)
14 049 Marriage Damages (Tuntutan Gantirugi Perkahwinan)
15 059 Right to Accommodation (Tuntutan Hak Tempat Tinggal)

Order for Husband to Resume Cohabitation (Tuntutan Perintah Supaya Suami
16 060 .

Tinggal Bersama Semula)

17 062 Order for a Wife to Obey Husband (Tuntutan Isteri Kembali Taat)
18 063 Claim Mahar (Tuntutan Mas Kahwin)

* Starting in December 2022, the Syariah Judiciary Department (JKSM) has introduced new code cases for all cases; for
example, hadhanah claim is under code case 231. This is by virtue of Practice Direction No. 12 Year 2019.

Apart from these cases, sulh may commence in any case instructed by a Judge,
which in his opinion is necessary to be referred to Majlis Sulh.*> Some other states
like Terengganu also allow su/k to be conducted in the divorce application.*

The 2010 Practice Direction also provides an exemption for cases that have gone
through the mediation process in the Legal Aid Department, and the parties have
concluded an agreement. Such cases do not need to be referred to the Majlis Sulh
during the registration stage. Straightaway after registration, the case may be brought
to the Syarie Judge for endorsement of the consent agreement as a court order.

In hadhanah disputes, upon filing the case will be registered under code 028
or 231. If the Registrar satisfies that the case is suitable for sulh, a notice of sulh
will be given to the parties. Any amicable settlement entered into by the parties
during Majlis Su/h will be endorsed by the Court as the consent judgement order.
Suppose later issues were raised in implementing the order; for instance, if there are
material changes in the case, parties may apply a variation of order for hadhanah
using code 026 or 232.

The procedure for serving sulh notices to parties in the Majlis Sulh shall follow
the summons submission procedure as outlined in the Civil Procedure Law of the
Syariah Courts of the States, or by a declaration of receipt of registered mail (A.R.
Registered), as required by Practice Direction No. 5 2015.

82 Refer to the First Schedule of Subrule 3(1) of the Syariah Court Civil Procedure (Sulh) (State
of Penang) Rules 2021

83 Refer to the First Schedule of Rule 3 of the Syariah Court Civil Procedure (Su/h) (Terengganu)
Rules 2014
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Practice Direction No. 11 of 2005 defines the Syariah Lower Court’s authority to
record any mutual agreement that falls within its jurisdiction. Hadhanah cases fall
under the Syariah High Court’s jurisdiction. Thus, a mutual agreement that succeeds
for hadhanah disputes in Majlis Sulh must be endorsed by the Syariah High Court.
Any consent agreement entered during su/h shall not be executed or enforced without
first obtaining an order of the Court referring to Practice Direction No. 4 of 2006.

In addition to the issuance of the practice direction, the Sulh Work Manual was
created by JKSM in 2002 as a guideline for the Sulh Officers in handling sulh at the
Syariah Courts. It consists of 10 parts, namely:

Part 1: Introduction (Permulaan)
Part 2: Objective (Objektif)

Part 3: Preliminary Statement (Al-Taaruf) (Kenyataan Awal (al-Taa ruf)
Pegawai Sulh)

Part 4: Preliminary Presentation of the Disputing Parties (Pembentangan
Awal Pihak Yang Bertikai)

Part 5: Joint Discussion (Perbincangan Bersama)

Part 6: Separate Session /Caucus (Pertemuan Sebelah Pihak (Kaukus))
Part 7: Joint Consultation (Perundingan Bersama)

Part 8: Concluding the Agreement (Penghakiman Berasaskan Persetujuan)
Part 9: Case Submitted Back (Kes Diserahkan Kembali)

Part 10: Confidentiality (Kerahsiaan)

There are also three (3) appendixes in the Manual, namely, dua (prayer) recitation
during Majlis Sulh, settlement agreement format, and the draft format of the agreement
order.

To ensure the smooth running of the sulh session, all su/h officers must adhere to
the Sulh Officer Court of Ethics 2002. Any violation of this code of ethics may be
taken action under the Public Officers (Conduct and Discipline) Regulations 1993.
Among the general responsibilities of the sulh officers are allowing personal interests
to conflict with official duties, using position for self-interest, being dishonest or
tarnishing the name of the Syariah Court, and mingling freely with the public in a
manner that may raise doubts about his ability to be fair in his duties. The Sulh officer
cannot receive any gift related to official duties, provide an opinion on a matter being
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discussed, or is likely to be an issue in any Su/i Council to be held, as the view made
can be used by any party to support their argument later. The officers cannot participate
in the activities of political parties. They shall be diligent and not delay without a
reasonable excuse in resolving the sulh case and comply with the instructions issued
by the Chief Syarie Judge. Moreover, sulh officers must continuously improve their
knowledge and skills and implement justice as Islamic Law requires.

The code of ethics also elaborates on the specific responsibilities to be adhered
to by the sulh officers. When conducting sulh, the sulh officer is under the duty not
to proceed with Majlis Sulh when they are restless, angry, hungry, thirsty, sleepy,
tired, and unhealthy. The officer cannot leave the session without a reasonable
excuse or without obtaining the prior consent of the Chief Syarie Judge, also not
conducting the Majlis Sulkh where the disputing party involved is his enemy or friend
who is likely to influence the handling of the sulh. The sulh officer must provide
equal treatment to the parties, encourage the parties to resolve their disputes and
reach an agreement voluntarily, and ensure that sulh proceedings are conducted in
an orderly manner according to the Sulh Work Manual and encourage the parties
to resolve their disputes and reach an agreement voluntarily. It is also crucial that
the sulh officer be neutral and impartial.

SULH PROCESS IN HADHANAH/CHILD CUSTODY DISPUTES

To begin with sulh, the parties must first identify their subject matter of dispute.
Only issues concerning the rights of humankind can be settled using su/h methods.
The MSC has its legislation on “Hadhanah or Custody of Children”. However,
the provisions of the law on hadhanah in each State’s regulations are almost the
same; there is no significant difference except for the arrangement of the sections
only.* Section 81 of the Islamic Family Law (Federal Territory) Act 1984 stated
the priority lists of persons entitled to custody of a child. Under subsection (1) of
the same Act, the mother shall be of all persons the best entitled to the custody of
her infant children during the connubial relationship as well as after its dissolution.

Upon receiving the case filing to the Syariah Court, the Registrar will assess and
determine whether the case should go for sulh proceeding or continue for trial.*
Previous studies highlighted the unsatisfactory presence of the Defendants and

84 Mahyidin Bin Hamat, Zuliza Kusrin, and Mohamad Nasran Mohamad, “‘Pelaksanaan Penjagaan
Anak (Hadhanah) Di Malaysia,” AI-HIKMAH Journal 6, no. 12 (2016): 169-84.

85 Rule 6 of the Syariah Court Civil Procedure (Sulh) (State of Penang) Rules 2021 under the
heading “Commencement of sulh”
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a lack of awareness of the benefits of settlement through the Majlis Sulh.% Due
to Defendant’s absence, the sulh session could not commence and was rendered
ineffective, as the sulh concept itself necessitated the participation of both parties
for discussion and negotiation to occur.®” The nonattendance of either party or
both for sulh or mediation session resulted in the case being referred to the court
for trial, thus incurring more cost and time-consuming.

Case Registration
s citaii it
CHILD CUSTODY RIGHTSHADHANAH
SULH PROCESS FLOW CHART The Majlis Sulh is |
set within 21_dnys |
C t af Majlis Sulh with | ' A
ommencement of Majlis Sulh with | .~ FAILED
@ the attendance of both disputing | S
pastiesn front of Sul Offcer Tria Praceedings
Plaintiff's Statement

T Witness Statement of Plaintiff

Defendant's Statement
The parties sign the Settlement Agreement and endorse it
as a Cowrt Order Witness Statement of Defendant
Wiritten Subimission

Case Closed
— 4 Judge's Decision and Order Issued
_;] Vs @ Case Closed

Flow Chart 1. Sulh Process in Child Custody Disputes/Hadhanah in the Malaysian Syariah Courts

The above flow chart outlined the process that will be undergone by disputing
parties who have their child custody/hadhanah disputes at the MSC. Parties who
can reach an amicable settlement during the su/h will undergo a less procedural
process than the trial.

The mediator or sulh officer will play the primary role in the mediation session.
He must be knowledgeable in the relevant subjects and have no personal or financial
interest in the case’s outcome.® Lawyers who represent the disputing parties also

86 N. Abdul Hak and H. Khan, “The Application of Sulh in Resolving Community Disputes,” in /st
World Congress on Integration and Islamicisation of Acquired Human Knowledge (FWCII-2013),
Prince Hotel & Residence, Kuala Lumpur (Kuala Lumpur, 2013); N. Abdul Hak and U. A.
Oseni, “Syariah Court-Annexed Mediation in Malaysia—Some Problems and Prospects,” Asian
Journal on Mediation 2011 (2011): 1-10.

87 Ramli, Supaat, and Hashim, “Kebiasaan Baharu (New Normal) Dalam Pelaksanaan Sulh Kes
Hadhanah Dan Nafkah Anak: Isu Dan Cabaran: The New Normal of Sulh Implementation in
Child Custody (Hadhanah) and Child Support (Nafkah): Issues and Challenges.”

88 Mohammad Hafiz Bin Mohd Zaki, Mazbah Termizi, and Muhammad Ridhwan Saleh,
“MEDIATION v. SULH: A COMPARATIVE STUDY,” in ICDR 2017: Modern Trends in
Effective Dispute Resolution, 2017, 219.
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play arole in advising the parties regarding the dispute’s subject matter, including
the possibility of resolving the issue through mediation. To ensure that sulh officers
conduct the Majlis Sulh with appropriate guidelines, the JKSM has developed the
Sulh Work Manual 2002 and the Ethical Code of Su/h Ofticer 2002. These standards
were established to protect the parties’ rights and preserve the Majlis Sulh’s and
sulh officer’s credibility. When performing sulh, the officer must act justly and
maintain confidentiality. Additionally, they must be unbiased, free of conflict of
interest, trained in mediation, capable of conducting su/h, friendly, and responsible
for ensuring parties’ security during Majlis Sulh. Su/h proceedings will occur in
Majlis Sulh in the presence of the disputing parties led by the sulh officer as the
chairman of Majlis Sulh.

To ensure that all parties understand the law and its processes, the sulh officer
should begin Majlis Su/h with a preliminary statement or briefing session (ta’aruf)
where parties can ask questions on Hukum Syarak and Islamic family law.* Part
3 of the Sulh Work Manual specifies the sequencing of the parties’ speeches. The
parties are obligated to respect the other party and conduct themselves courteously
throughout this session. During the taaruf session, the sulh officer will elaborate
on the objectives of the sulh and the procedures and regulations of the sulh. The
Sulh officer also emphasized the confidentiality of communication and matters
discussed in the Majlis Sulh.

After taaruf session, the next step is the preliminary presentation of the disputing
parties. At this stage, each party will be allowed to explain the matters in dispute, the
effect, and consequences of the dispute, and list their proposal or recommendation
of settlement. The sulh officer will first invite the Plaintiff to present their case,
with any proposed or suggested resolutions. After that, the officer will hear the
defendant’s side of the story and any recommendations on how to resolve the dispute.
Following that, the sul/h officer will map out the issues or conflict, identifying
the reasons for the disagreement, constraints to resolutions, and other options
for resolving the conflict. The sulh officer must filter, sort, and determine all the
information gathered to list the issue or the conflicts that need to be resolved, the
parties’ position and interest, and other possible resolutions.

During this session, the sulh officer is under the duty to draft the agreement
listed by the parties, be it the whole or only part of the disputes. Both parties will be
allowed to present their concerns or recommendations during the joint discussion.

89 Siti Noraini Bt Hj. Mohd Ali, “Perlaksanaan Sulh Dan Keberkesanan,” no. September (2002):
1-17.
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The private session or caucus is conducted where the su/i officer meets the parties
separately if the joint discussion is unsuccessful or if he thinks it is necessary. Not
every case required the caucus session. If parents are on good terms and can discuss
amicably during joint sessions, caucus sessions may not be required. Each party
will be given a chance to sit with the sulh officer, elaborating and brainstorming
on the disputes and possible solutions. When one party is with the sulh officer,
another party will be requested to stay outside until their turn.

After the caucus session, parties will be invited to join the session and renegotiate
possible amicable solutions. This stage is also known as joint consultation. If an
agreement is reached during this session, the sulh officer will draft the agreement
to be signed by the parties before asking the parties to meet the judge to endorse
the said agreement as the court order.

The majority of jurists agreed that the parties must have the legal capacity to
assure the legality of su/h, particularly during the period of the su/h agreement’s
conclusion, and that the parties must be of sound mind and not bankrupt. The
mediator in su/h is not authorized to make any decisions on behalf of the parties in
dispute. Rather than that, he merely encourages the parties to negotiate and agree
on a meeting point. Thus, in contrast to al-qada’ or trial, which focuses on legal
rights, sulh is based on compromise, with the goal of resolving disputes without
harming the parties’ relationship.

A sulh agreement concluded at the end of the sulh process is binding on the
disputing parties based on the Quran in Surah Al-Maidah verse 1 where Allah
says, “O ye who believe! fulfill (all) obligations”. This is further supported by the
hadith of the Holy Prophet Muhammad narrated by Abu Hurairah and compiled
by Abu Dawood, “Muslims are on (i.e. stick to) their conditions”.

CONCLUSION

Child custody or hadhanah is closely related to the “care and control” rights of
the children. In deciding on child custody, apart from the wishes of the child and the
parents, the paramount consideration is the welfare of the child. The practice of sulh
in child custody disputes (hadhanah) in the Syariah Court of Malaysia is consistent
with both Islamic Law and the law being enforced. Resolving child custody issues
by peaceful resolution outside the court is a more effective and efficient approach,
while also minimizing any negative impact on the psychological well-being of
the children involved. Mediation has emerged as the most efficient method for
expeditiously resolving matters due to its integration into the court process. In
sulh, the primary focus is on the well-being of the child, rather than the desires of
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the parents. Introducing sulh has been beneficial to many. To ensure the smooth
running of sulh, especially for child custody conflicts, some improvements are
needed, such as guidelines to handle sul/h sessions with aggressive parties and
abusive spouses.

Sulh offers a forum for disagreeing parties to resolve hadhanah or child custody
disputes amicably while avoiding litigation. The parties can avoid the negative
consequences of court litigation, such as time and cost by resolving the disagreement
at this stage. However, the competence and talents of the su/h officers are crucial
to the success of the sulh. To ensure the effectiveness of the sulh processes, this
neutral third person must be unbiased, impartial, and equipped with the necessary
skills and competence to handle the disagreement. As for the legal framework,
it is observed that the implementation of sul/h at the Malaysian Syariah Court is
orderly considering that there are proper and standardized legal provisions, rules,
and regulations that govern the smooth running of the Majlis Su/h.

In addition, the government initiative to introduce online sul/h is an excellent
move to meet the needs of its clients. It will enhance the existing mediation practice
in this country. It is about time to fully utilize of the video mediation facilities and
use their potential in resolving disagreements between parties. To guarantee that
online sulh achieves its goal, training should be provided to the mediator and
support personnel as well as to improve their skills in managing online mediation.

As for mediators, they must possess a range of essential talents, including the
ability to inspire trust, adeptness in negotiating and decision-making, effective
communication, proficiency in managing stress and conflict, and strong problem-
solving capabilities. It is also essential to possess the ability to evaluate the personality
and psychological well-being of the individuals involved during the sulh session.

In regards to future research, it is recommended that more studies be conducted
on the relevance of engaging child counselors at the pre-mediation stage or inviting
them to co-mediate with the mediator in specific circumstances. This is because
the study found that the presence of collaboration between experts in family affairs
and other specialized fields, as observed in countries like Singapore, Australia,
and Egypt, is a significant factor in the effectiveness of family dispute resolution
in those countries.

It is hoped that Malaysia will prioritize using alternative conflict resolution
methods like mediation when handling child custody cases and encourage less
adversarial processes in family dispute settlement. The prudent handling of minor
children in court, whether in civil or Shariah proceedings, is crucial because they
are valuable assets to the country and hope for the nation in the future.
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ARASTIRMA MAKALESi / RESEARCH ARTICLE

Fas Deneyimlerine Dayanarak Gelistirilen Ornek Bir Aile
Arabuluculugu Modeli

A Model of Family Mediation Developed Based on Experiences From Morocco
Elif Kiibra Tiirkmen’

6z

Bu galisma, Fas’ta aile i¢i uyusmazliklarin ¢ézimiinde basvurulan arabuluculuk yéntemini incelemektedir. Arabuluculuk,
tarafsiz bir Gglnclh kisi araciligyla ihtilaf halindeki taraflarin anlagsmaya varmasini saglayan bir sire¢ olarak
tanimlanmaktadir. Hem anlagmazliklari gidermede hem de taraflarin iletisim becerilerini gelistirmede etkili bir aragtir.
Arabuluculuk, diismanhk kdlttrini azaltarak medeni davranis aliskanhklarini tesvik eder, taraflarin iliskilerini iyilestirir ve
kalici barigi saglar.

Calismada, aile arabuluculugunun islam hukukundaki yeri, énemi, Fas’ta aile arabuluculugu faaliyetlerinde sivil
toplum kuruluslarinin roli ve 6rnek bir aile arabuluculugu modeli nasil olusturulabilecegi ele alinmistir. Fas’ta aile
arabuluculugunun daha etkin bir sekilde uygulanabilmesi igin 6neriler sunulmus ve yapilacak iyilestirmelerle beraber bu
uygulamalarin diger Ulkeler i¢cin model olusturabilecegi vurgulanmistir. Calismada hem teorik hem de pratik boyutlariyla
aile arabuluculugu kavraminin Fas’taki durumunu analiz etmek igin literatlr taramasi ve saha incelemesi yéntemlerinden
istifade edilmistir. Sonug olarak, aile arabuluculugu, aile igi sorunlarin ¢éziiminde etkili bir yontem olarak 6ne ¢ikmakta
ve bu alandaki eksikliklerin giderilmesi gerektigi belirtiimektedir.

Anahtar Kelimeler: Uyusmazlik C6zimd, Arabuluculuk, Aile Arabuluculugu, Fas, Sivil Toplum Kuruluglari

Abstract

This study examines the mediation method used in resolving family disputes in Morocco. Mediation is defined as a
process that facilitates agreement between conflicting parties through the intervention of a neutral third- party. It is an
effective tool for both resolving conflicts and improving the communication skills of the parties . Mediation reduces a
culture of hostility, encourages civil behaviour, improves relationships, and ensures lasting peace.

This study addresses the place and importance of family mediation in Islamic law, the role of non-governmental
organisations in family mediation activities in Morocco, and how an exemplary family mediation model can be developed.
Additionally, suggestions have been made for implementing family mediation more effectively in Morocco, emphasising
that with necessary improvements, these practises could serve as a model for other countries. The study used literature
review and field research methods to analyse the concept of family mediation in both theoretical and practical aspects,
focusing on the situation in Morocco. As a result, family mediation has been highlighted as an effective method for
resolving family disputes, with a need to address the existing shortcomings in this area.

Keywords: Conflict Resolution, Mediation, Family Mediation, Morocco, Civil Society Organisations
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Extended Summary

This study examines the use of mediation in resolving family disputes, with a particular
focus on practises in Morocco. The study consists of an introduction and four main
sections. After defining family mediation in the introduction, verses from the Qur’an
and hadiths praising the act of reconciling between people are cited. Following this, the
importance of family mediation, family mediation activities in Morocco, challenges faced
in family mediation in Morocco, and an exemplary family mediation model are discussed
in order.

Mediation in resolving family disputes plays an important role in preventing the
breakdown of society and preserving family unity. Family mediation is a method aimed
at resolving disputes between parties quickly, reliably, and at a low cost. In this process,
decisions are made not by a third- party but by the individuals experiencing the conflict
themselves. Mediation allows parties to set their own agenda and address issues from an
emotional perspective. The active role of the parties in resolving disputes and making
their own decisions increases their self-confidence. The goal of mediation is to move
away from a win-lose mentality and establish a balance that provides mutual gain between
the parties, resolving conflicts amicably. This feature of mediation makes it an effective
and successful alternative method, especially in resolving issues between spouses.

In Morocco, family laws enacted in 1958 and 2004 made it mandatory for courts to
apply conciliation procedures in divorce cases. However, these conciliation procedures
are insufficient in regulating the relationships between spouses and preventing the
breakdown of families. Therefore, new methods of resolution are needed in Morocco to
reduce divorces by resolving domestic disputes. At this point, civil society organisations
play a crucial role. In Morocco, the mediation methods used in resolving family disputes
are primarily conducted by civil society organisations. In addition to providing mediation
services for family issues, these organisations conduct educational and awareness
programmes for family members. Some civil society organisations providing family
mediation services in Morocco include Shebeketu Sheml, Merkez al-Istimaa wa’l-Irshad
al-Usari, Jamiyyat al-Betoul, and Jamiyyat as-Safa. These organisations, supported by
various experts, assist family members in making healthier and more informed decisions
in resolving family disputes.

Legal and practical difficulties are encountered in the implementation of family
mediation in Morocco. One of the main obstacles is the lack of legal regulations concerning
family mediation. The absence of direct and explicit provisions regarding mediation in
the Moroccan Family Code prevents mediation practises from gaining an institutional
identity. Moreover, the insufficient development of public awareness regarding family
mediation makes it difficult for this method to be adopted. On the other hand, although
civil society organisations strive to effectively implement family mediation, they do
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not receive sufficient material and moral support. This situation negatively affects the
sustainability of the mediation services. The lack of continuous support from official
bodies, especially financially, disrupts the mediation services provided by civil society
organisations and, in some cases, even causes these services to cease.

Morocco has gained various experiences in its efforts to activate the method of
family mediation in resolving disputes among family members. This study argues that
the positive and negative experiences Morocco has gained in this field will guide in
forming an exemplary family mediation model. The negative factors that prevent family
mediation activities in Morocco from achieving the desired level of success and becoming
widespread across the country indicate that these deficiencies need to be addressed when
creating an effective family mediation model. In addition, the efforts of civil society
organisations in Morocco to develop family mediation and their significant success
in mediation initiatives among family members demonstrate the great value of these
organisations’ experiences. Indeed, gaining the support of civil society organisations is
indispensable regarding communicating with people and embedding family mediation
in society. Based on these arguments, the following measures should be taken while
establishing an effective family mediation system: First and foremost, a comprehensive
and clear legal framework for family mediation should be established. Legal regulations
should detail all stages, from initiating the mediation process to the legal binding nature
of its outcomes. In societies where this method is not widespread, recourse to mediation
should be made mandatory, and separate mediation offices under the authority of the
judiciary, yet independent of the courts, should be established for these processes. The
establishment of officially recognised mediation centres will enhance the institutional
applicability of these services. The provision of professional and impartial services by
these centres will ensure that the process protects the rights of the parties and achieves a
fair outcome.

Comprehensive training programmes should be developed to ensure that mediators
have professional competencies, and certification processes should be standardised. These
training programmes should include legal knowledge, family dynamics, psychology, and
effective communication skills. The continuous monitoring and evaluation of the quality
and effectiveness of mediation processes will be an important factor in increasing the
success of the model. Additionally, supporting civil society organisations alongside official
mediation offices will contribute to resolving disputes outside the courts and reducing
the burden on the judiciary. A gradual approach can be adopted in this context. Initially,
organisations capable of resolving disputes outside the court should be supported, and
if disputes are brought to court, family mediation offices within the judiciary should be
activated. Moreover, awareness must be raised for the community to recognise mediation
as an effective method for resolving family disputes. Therefore, awareness campaigns,
educational programmes, and community events should be organised through media
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campaigns. Ensuring that mediation services are accessible to all segments of society,
keeping costs low or offering them free of charge for certain groups, will contribute to
the process becoming more widespread. Furthermore, the mediation process should be
aligned with societal and cultural values, and structured considering local norms. In
Tiirkiye, the proposed family mediation model can be implemented with the support
of existing institutions and organisations. As in Morocco, the support of civil society
organisations (CSOs) is crucial for the effective implementation of family mediation in
Tiirkiye. On the other hand, since provincial mufti offices in Tiirkiye are recognised as
religious authorities, establishing Family Mediation Offices within these mufti offices
could be effective in resolving family disputes and reducing divorces. Applications to the
Directorate of Religious Affairs show a societal need for such a service.
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Giris

Arabuluculuk kavramui ihtilaf halindeki taraflarin rizaya dayali bir anlagmaya
varmalarina yardimci olan tarafsiz bir iigiincii kisi yardimiyla asamali ve
zaman kontrollii bir sekilde anlasmazliklarini ¢6zme siirecini ifade etmektedir.!
Arabuluculuk, anlagsmazliklar1 giderme araci olmasmin yam sira insanlara
hayatin zorluklarina kars1 gogiis germe ve diger insanlarla iletisim kurma becerisi
kazandirmada da etkili bir aragtir. Arabuluculugun amagclart digmanlik kiiltiiriniin
azaltilmasi, topluma medeni davranma aligkanliginin kazandirilmasi, miisamaha
gosterme, iletisim kurma ve uzlagmaya varma gibi degerlerin yayginlagtirilmast,
taraflarin iliskilerinin glizellestirilmesi ve anlasmazligin giderilmesinden sonra da
bunun devam etmesinin saglanmasidir.?

Insan iliskilerini diizene koyma ve problemleri ¢czme hususunda basarili bir
yontem olan arabuluculuk ayet ve hadislerde de dviilmiis ve tesvik edilmistir.
Nitekim Kur’an’da “Bir sadaka vermeyi yahut iyilik yapmay: yahut da insanlarin
araswni diizeltmeyi emredenleri harig, onlarin aralarindaki gizli konusmalarin
cogunda hi¢cbir hayiwr yoktur. Kim bunlart sirf Allah in rizasint kazanmak igin
yaparsa, biz ona biiyiik bir miikafat verecegiz” (en-Nisa, 114) buyrularak insanlarin
arasindaki husumeti ¢6zmenin ne denli 6nemli bir amel oldugu vurgulanmaktadir.
Ayni sekilde Peygamber Efendimiz (sav) tarafindan da dviilen iki kiginin arasini
diizeltme isi oructan, namazdan ve sadakadan daha iistiin goriilmiis, iki kisinin
arasini bozmak ise (imani) kdkiinden kazimak seklinde tarif edilmistir. (EbQ
David, “Edeb”, 50) S6z konusu anlagsmazlik kar1 koca arasinda oldugunda onlarin
arasindaki uyusmazlig1 gidererek muhabbetle tekrar aile yuvalarma donmelerini
saglamak ailelerin dolayisiyla toplumun dagilmasini 6nlemesi bakimindan daha
onemli goriilmektedir. Nitekim Peygamberimiz’in (sav) kiz1 Fatima ile damadi Hz.
Ali arasinda yasanan bir kirgimlig1 6grendiginde hemen olayla ilgilendigi rivayet
edilmektedir. (Buhari, “Isti’zan”, 40)

Giiniimiizde artan bosanma oranlari, aile yapisinin korunmasina yonelik etkili
¢Oziimler sunan uygulamalarin incelenmesini gerekli kilmaktadir. Fas gibi aile
miiessesesinin korunmasina énem veren iilkelerde alternatif ¢6ziim yontemlerinin

1 Ali Yesilirmak, “Arabulucu Kimdir?” Temel Arabuluculuk Egitimi (Ankara: Arcs Matbaacilik,
2021), 28; Cem‘iyyetu Kerame, ed-Delilu’l-Menhect li’l-Visatati’l-Useri (Tanca: Midi Fellas,
2019), 9; Siham er-Ruveyca, el-Idmacu’l-Kandnii 1i’1-Visatati’l-Useriyye fi Mudevveneti’l-
Useriyye, (Agadir: Cami’atii Ibn Zuhr Kiilliyetii’l-Ulimu’l-Kantniyye ve’l-iktisadiyye ve’l-
Ictimaiyye, Yiiksek Lisans Tezi, 2018), 16; Esma’ Evmiliid, “el-Visata fi’l-Kadaya el-Useriyye”,
Silsiletu’l-ictihadi’l-Kada’i 3 (2013), 123.

2 Hasan Rakik, ed-Delilu’l-‘IImi ve’l-* Ameli 1i’1-Vasiti’l-Useri fi Tesviyeti’l-Munaza‘at, (Daru’l-
Beyda: Daru’n-Nesri’l-Magribiyye, 2019), 33.
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gelistirilmesi, yalnizca yerel diizeyde degil, ayn1 zamanda kiiresel diizeyde de
dikkate deger bir uygulama alani sunmaktadir. Fas’1 bu alanda incelemeye deger
kilan husus, sivil toplum kuruluslarinin aile arabuluculugunun duyurulmasinda ve
uygulanmasinda aktif rol oynamasidir. Fas’ta aile i¢i uyusmazliklarin giderilmesinde
basvurulan arabuluculuga yonelik Tiirkce literatiirde herhangi bir ¢calisma
bulunmamaktadir. Ahmet Temel’in “Islam Aile Hukukundaki Arabulucu-Hakemlik
Uygulamasinin Tiirkiye’de Aile Arabuluculuguna Muhtemel Katkilar1” adli makalesi
Islam Hukukunda var olan arabulucu-hakemlik uygulamasinin Tiirkiye’de nasil
islevsel hale getirilebilecegine yonelik tavsiyeleri bu ¢alisma agisindan istifadeli
olmustur. Aile arabuluculugu alaninda yapilan Arapga ¢aligsmalar ise genellikle bu
alanin teorik yonlerine odaklanirken, Necme el-Latif’in “el-Visatatu’l-Useriyye
beyne Afaki’l-Mu’essese ve Vaki ‘1’]-Mumarase -Merakizu’l-Visatati’l-Useriyye bi
Medineti Dari’l-Beyda’Nemtizecen-" adl1 yiiksek lisans tezi, aile arabuluculugunun
pratik boyutunu da ayrintili bir sekilde incelemektedir. Tezde Fas’in Daru’l-Beyda
(Kazablanka) sehrinde aile arabuluculugu hizmeti sunan bes sivil toplum kurulusu
ile miilakatlar gerceklestirerek, aile arabuluculugu mekanizmasinin bu sehirde
nasil isledigini incelenmektedir. Latif’in calismasi, 6zellikle Fas baglaminda,
aile arabuluculugunun pratikte nasil isledigini anlamak isteyen arastirmacilar
ve uygulayicilar i¢in énemli bir kaynak niteligindedir. Bu ¢alisma ise konuyu
sadece Daru’l-Beyda sehri ile sinirlandirmayip aile arabuluculugu hizmeti veren
farkli sehirlerdeki dernekleri de dikkate alarak iilke genelindeki uygulamalara 11k
tutmaktadir. Yapilan arastirmalar bu kuruluslarin aile i¢i anlagsmazliklarin dostane
ve uzlagmaci bir sekilde ¢oziilmesi adina aile arabuluculugu hizmeti verirken
ayni zamanda aile bireylerinin bilinglendirilmesine yonelik ¢esitli programlar
diizenleyerek aile istikrarmin korunmasina katki sundugunu ortaya koymaktadir.
Diger taraftan hukuki alt yapinin eksikligi, STK larin devlet tarafindan yeterince
desteklenmemesi, profesyonel arabuluculart yetistirecek merkezlerin bulunmamasi
gibi sorunlar Fas’ta aile arabuluculugunun gelisiminde karsilagilan sorunlarindir.
Fas’in bu alandaki olumlu ve olumsuz tecriibelerinin akademik ve pratik diizeyde
incelenmesi, 6rnek bir aile arabuluculugu modeli olustururken yol gésterici olmasi
bakimindan 6nemlidir. Fas’taki uygulamalar 6zellikle Tiirkiye gibi halkin cogunlugu
Miisliiman olan devletlerin aile hukukuyla alakali sorunlarina Islami bir zeminde
¢Oziim bulma noktasinda degerli bir model sunabilir. Zira Tiirkiye’de artan bosanma
oranlar1 ve aile i¢i sorunlarin ¢ézliimiinde yetersiz kalinmasi, toplumun kiiltiirel
ve dini degerlerine uygun olarak yapilandirilmis bir aile arabuluculugu modeli
gelistirilmesi gerektigini ortaya koymaktadir.

1. islam Hukukunda Aile Arabuluculugunun Yeri
Evlilik birliginin korunmasi, toplumun huzuru ve istikrari i¢in hayati 6neme

154



Tiirkmen / Fas Deneyimlerine Dayanarak Gelistirilen Ornek Bir Aile Arabuluculugu Modeli

sahiptir. Aile, bireylerin duygusal, psikolojik ve sosyal ihtiyaglarini karsilayan bir
ortam sunmaktadir. Bu nedenle, islam’da evlilik birliginin korunmasina son derece
onem verilmektedir. Bosanma, esler arasinda meydana gelen anlagmazliklarin
giderilememesi durumunda en son ¢are olarak devreye girmektedir. Kur’an’da
esler arasinda yasanan ve onlar1 boganmaya gotiiren problemler niisiiz ve sikak
kavramlartyla ele alinmaktadir. Kur’an’da niistiz kelimesi hem kar1 hem de koca
icin kullanildig: dikkate alinarak bu kavram, eslerden birinin digerinden nefret
etmesi seklinde tanimlanmaktadir.® Sikak kavrami ise, kelime olarak iki kisi
arasindaki diismanlik* anlamina gelmekte olup kar1 koca arasindaki karsilikli 6fke
ve diismanlik halini ifade etmektedir.’ Cagdas Islam hukukculari sikak kavramini
“siddetli ge¢imsizlik hali” seklinde tanimlamaktadir.

Eslerden birinin evlilik sorumluluklarini yerine getirmemesi nedeniyle ortaya
cikan uyusmazliklarin ¢oziilmesini ve aile fertlerinin huzur ve giiven i¢inde
yasamlarinmi siirdiirebilmelerini saglamak adina Kur’an’da cesitli dnlemler
sunulmaktadir. Hem kar1 ya da kocadan kaynaklanan tek tarafli niistiz durumunda,
hem de eslerin birbirlerine kars1 sevgi ve saygiy1 kaybetmeleri sonucu ortaya
¢ikan siddetli ge¢imsizlik hallerinde, taraflarin nasil bir yol izlemesi gerektigi
Kur’an’da ayr1 ayri ele alinmaktadir. Ailevi problemler kadinin kocasina bas
kaldirmasindan kaynakladigi durumlarda nasihatte bulunma, yataklar1 ayirma ve
dévme seklinde kocaya bosama yoluna gitmeden 6nce bazi tedbirler sunulmaktadir.®
Anlagmazligin kocadan kaynaklanmasi durumunda kadina kocasiyla sulha varmasi
tavsiye edilmektedir.” Kar1 ya da kocadan kaynaklanan niistizun karsilikli bir
gecimsiz (sikak) haline doniismesi durumunda ise eslerin bireysel ¢abalari evliligin
kurtarilmasinda yetersiz kalmaktadir. Bu asamada ise artik devreye tiglincii kisiler
sokulmaktadir. Nitekim ayette “Eger kar: kocanin aralarimin acilmasindan
korkarsaniz, erkegin ailesinden bir hakem ve kadinin ailesinden bir hakem génderin.

3 Ebu Abdillah Muhammed b. Ahmed el-Ensari Kurtubi, el-Cami’ li Ahkami’l-Kur’an (Kahire:
Daru’l-Kiitiibi’l-Mistiyye, 1974), 5:169-170; Mesut Bayar, “islam Aile Hukukunda Kar1-Koca
Arasinda Meydana Gelen Anlasmazliklara Onerilen Coziimler”, e-Sarkiyat {lmi Arastirmalar
Dergisi 5 (2011), 93-94.

4 Ebii’l-Fazl Muhammed b. Miikerrem b. Ali el-Ensari Ibn Manzur, Lisanu’l-Arab (Kum: Edebii’l-
Havza, 1984), X, 183.

5 Muhammed Tahir b. Muhammed b. Muhammed et-Tunusi ibn Asir, Tefsiru’t-Tahrir ve’t-Tenvir
(Tunus: ed-Daru’t-Tunisiyye, 1984), 5:44.

6 “...(evlilik hukukuna) bas kaldirmasindan endise ettiginiz kadinlara 6giit verin, onlar: yataklarda
yvalniz birakin ve onlart doviin. Eger size itaat ederlerse artik onlarmn aleyhine baska bir yol
aramayin; ¢iinkii Allah yiicedir, biiyiiktiir.” (en-Nisa’, 4/34)

7 “Eger bir kadmn kocasimin kétii muamelesinden yahut yiiz ¢evirmesinden endise ederse aralarinda
bir uzlagsmaya varmalarinda onlara giinah yoktur ve sulh daha hayirlidir:” (en-Nisa’, 4/128)
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Diizeltmek isterlerse Allah aralarint bulur, siiphesiz Allah her seyi bilen, her seyden
haberdar olandir” (en-Nisa’, 4/35) buyrulmaktadir. Tahkim, evlilik hayatinda
esler arasindaki meydana gelen anlasmazliklarin siddetli gecimsizlige doniismesi
halinde evliligin sona erdirilmesinden 6nceki son ¢ikis kapisidir. Dolayisiyla
tahkim meselesi Islam aile hukukunda &nemli bir yere sahip olup hakem tayinini
kimin yapmasi gerektigi, hakemlerin kimlerden segilecegi, gorevleri, yetkileri gibi
meseleler fikih kitaplarinda tartisilmaktadir.

Aile arabuluculugu kavrami ise giliniimiizde kullanildigi sekliyle klasik
fikih kitaplarinda yer almamaktadir. Arabuluculuk kavrami daha ¢ok Kur’an
ve Siinnette yer alan wslah, isldhu zdtu’'l-beyn kavramlart ve Osmanli donemi
mahkeme kayitlarinda siklikla adi gegen muslih kavramiyla iliskilendirilmektedir.®
Aralarinda anlagmazlik bulunan esleri sulha tesvik eden ayet ve hadisler ile ailevi
problemlerin siddetli ge¢imsizlige doniigsmesi halinde tigiincii kisilerin miidahalesine
izin veren ayet aile arabuluculugunun fikhi dayanagini olusturmaktadir. Zira
kadinin ailesinden bir hakem erkegin ailesinden bir hakem belirlenmesindeki
amag, tarafsiz kisiler vasitastyla gecimsizlik halindeki kar1 kocanin arasin1 bulmaya
calismaktir. Dolayisiyla hakemlik arabuluculuk ve sulhu kapsayan bir stiregtir.’
Tahkim ile arabuluculugun ortak noktasi, her iki yontemde de taraflar arasindaki
anlagmazliklarin yargiya taginmadan ¢dziime kavusturulmasi amaglanmaktadir. '

Islam hukukunda hakemlerin bosama yetkilerinin olup olmadig1 hususunda
mezhepler arasinda goriis ayriligi bulunmaktadir. Hanefiler ve Safiiler hakemi,
taraflarca atanmis bir vekil olarak kabul etmekte ve taraflar bosama yetkisi
vermedik¢e hakemlerin onlari ayiramayacaginit savunmaktadir. Bu goriisii
savunanlara gore hakemlerin gorevi kar1 koca arasinda sulhu saglamaktir. Buna
karsin, diger goriisteki alimler hakemi hakimin bir temsilcisi olarak kabul etmekte ve
verdigi kararin baglayici oldugunu savunmaktadir.!"! Hanefilerin hakemleri dogrudan
héakim gibi bosama ile yetkilendirmemesi ve taraflarin rizasini esas almasi, tahkimin
arabuluculuk yoniinii 6n plana ¢ikarmasi bakimindan 6nemlidir. Ayrica Hanefilerin

8  Yusuf Sen, “Islam hukukunda Arabuluculuk”, Hitit Universitesi Ilahiyat Fakiiltesi Dergisi
11/22 (Aralik 2012), 114-122; Orhan Ceker, “Hukuk-i Aile Kararnamesi Giris ve Tarihgesi”,
Mehir Dergisi (1999), 21; Ahmet Kasdibi, “Islam Aile Hukukunda Siddetli Gegimsizlik ve Aile
Arabuluculugu” (Karabiik: Karabiik Universitesi Sosyal Bilimler Enstitiisii, 2022), 313.

9  Benzer goriis i¢in bkz. Hiiseyin Certel, “Hz. Peygamberin Aile Danismanligi Uygulamalar1”,
Akademik Sosyal Arastirmalar Dergisi 36 (Aralik 2016), 63.

10 Ahmed Berade Gazytl, Tekniyyati’l-Visatati li Tesviyyeti’'n-Niza ‘4t Dune’l-Luct’ ila’l-Kada’
(Kazablanka: Dard’1-*Alemiyye 1i’1-Kitab, 2015), 170.

11 Muhammed b. Ahmed el Hafid ibn Riisd, Bidayetiil-Miictedid ve Nihayetii’l-Muktesid, thk.
Ferid ‘ Abdiilaziz el-Cindi (Kahire: Daru’l-Hadis, 2004), 2:117; Vehbe Zuhayli, el-Fikhu’l-Islami
ve Edilletuhu (Dimesk: Daru’l-Fikr, ts.), 9: 7061.
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bu tutumu giiniimiizde uygulanan aile arabuluculugu yontemiyle de benzerlik
gostermektedir.'? Zira aile arabulucularinin kar1 koca arasindaki anlagsmazlikta
herhangi bir karar yetkisi yoktur. Diger taraftan mezheplerin yukaridaki tahkim
ayetini ve Hz. Ali'? ile Hz. Muaviye'* doneminde gergeklesen olaylar1 farkli
yorumlamasi Islam aile hukukunda arabulucu-hakemlik uygulamasmi dogurmustur.
Bati’da bosanma siirecini kolaylastirici bir yontem olarak kullanilan med-arb
uygulamasindan farkl olarak islam hukukunda sulh temelli arabulucu-hakemlikte
temel amag, miimkiinse ailenin korunmasi ve evliligin devaminin saglanmasidir."

Son olarak, hakemlerin oncelikle taraflarin ailelerinden secilmesi gerektigi
savunulmakla beraber akrabalar arasinda buna ehil bir kimsenin bulunmamasi
durumunda yabancilarin da hakem olabilecegi kabul edilmektedir.'® Maliki

12 Benzer goriis i¢in bkz. Ahmet Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik
Uygulamasinin Tiirkiye’de Aile Arabuluculuguna Muhtemel Katkilar1”, Darulfunun ilahiyat
Dergisi 30/2 (2019), 323; Kasdibi, “Islam Aile Hukukunda Siddetli Gegimsizlik ve Aile
Arabuluculugu”, 315.

13 Hz. Ali’den sdyle rivayet etmislerdir: Hz. Ali’nin yanina kalabalik bir grup insanla birlikte
(anlagmazlik yasayan) bir adam ve bir kadin geldi. Hz. Ali, onlara her iki taraftan birer hakem
se¢melerini emretti. Ardindan hakemlere soyle dedi: “Gorevinizin ne oldugunu biliyor musunuz?
Eger uygun goriirseniz onlar1 bir araya getirirsiniz, eger uygun goriirseniz onlar1 ayirirsiniz.”
Kadm, “Allah’in kitabinda benim lehime ve aleyhime olan her seye raziyim” dedi. Koca ise,
“Ayrilmaya razi degilim” dedi. Bunun tizerine Hz. Ali, “Kadinin kabul ettigi gibi sen de kabul
etmedik¢e buradan ayrilmayacaksin” dedi. Hanefiler, bu olayda Hz. Ali’nin adam1 zorlamasini,
hakemlik siirecini bir tiir vekalet olarak gordiikleri i¢in, adam razi olmadikg¢a hakemlerin baglayici
bir ayrilik karari alamayacag seklinde yorumlarlar. Malikiler ise Hz. Ali’nin tepkisinin, adamin
Allah’mn kitabinda olana razi olmamasina yonelik oldugunu savunurlar. Bkz. Ebt Bekir er-Rézi
el- Cessas, Ahkamu’l-Kur’an 1i’1-Cessas, thk. Muhammed Sadik el-Kamhavi (Beyrut: Daru
Ihyau Turasu’l-Arabi, h.1405), 3:153.

14 Hz. Osman, aralarinda miinakasa yasanan yasl bir ¢ift i¢in kadinin ailesinden Muaviye’yi, kocanin
ailesinden ise Ibn Abbas’1 hakem olarak tayin eder. Ibn Abbas “Onlar1 birbirinden ayiracagim”
dedi. Muaviye ise, “Ben, Abd Manaf’1n iki yaslisin1 birbirinden ayirmam” dedi. Ikisi de ¢iftin
yanina gittiklerinde onlarin kapilarini kapattiklarini ve isleri diizelttiklerini gérdiiler. Malikiler
bu rivayeti oldugu gibi kabul ederken, Hanefiler ise ibn Abbas ve Muaviye’nin hakem degil,
meseleyi Hz. Osman’a tastyan sahitler oldugu yoniindeki rivayeti kabul ederler. Bkz. Ebt Bekr
Muhammed b. Abdillah ibnu’l-‘Arabi, Ahkdmu’l-Kur’an (Beyrut: Daru’l-Kutubi’l-Ilmiyye,
2003), 1:539-540.

15 Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabuluculuguna Muhtemel Katkilari”, 324; Kasdibi, “Islam Aile Hukukunda Siddetli Gegimsizlik
ve Aile Arabuluculugu”, 316.

16 Ibn Riisd, Bidayetiil-Miictedid ve Nihayetii’l-Muktesid, 2:117; Omer Nasuhi Bilmen, Hukuki
Islamiyye ve Istilahat1 Fikhiyye Kamusu (Istanbul: Bilmen Yaymevi, ts.), 2:365; Suat Erdogan,
“Islam Hukukunda Siddetli Ge¢imsizlik (Sikdk) Durumunda Hakem Tayini ve Tayin Edilen
Hakemlerin Yetkileri”, Diizce Universitesi {lahiyat Fakiiltesi Dergisi 1/2 (2017), 47.
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kaynaklarda hakemlerin konuyu daha yakindan bilme ihtimallerinden dolay1
komsulardan secilmesi tavsiye edilmektedir.!” Siddetli gegimsizlik yasayan kar1
koca arasinda uzlag1 saglamak amaciyla, akraba disindan kisilerin hakem tayin
edilmesine cevaz verilmesi ve Malikilerin olaylara daha vakif olmalar1 gerekgesiyle
komsularin hakemligini tavsiye etmesi, taraflara tamamen yabanci olan profesyonel
aile arabuluculugu merkezlerinin ser’i dayanagi olarak kabul edilebilir. Islam
hukukunda aile disindan, tarafsiz ve giivenilir kisilerin de hakem olarak tayin
edilebilecegi diislincesi, modern profesyonel arabuluculuk sistemlerine zemin
hazirlar niteliktedir. Nitekim giintimiizde kar1 koca arasindaki sorunlarin ¢6ziimiinde,
bu alanda egitim almis ve evlilik konusunda uzman kisilerin desteginin daha
onemli oldugunu vurgulanmaktadir.'® Hakemlerin mutlaka aile yakinlarindan
secilmesi gerektigini vurgulayan fakihler, onlarin kar1 koca arasindaki sorunlara
daha vakif olacagi kanaatindedir. Ancak giiniimiizde aile arabuluculugu alaninda
uzmanlagmis kisiler de bu gorevi yerine getirebilecek donanimdadir. Dolayistyla
akrabalar arasinda arabuluculuga ehil bir kimse bulunmamasi durumunda 1srarla
akrabalardan bir hakem belirlemek yerine taraflari profesyonel bir destek almaya
tesvik etmek daha isabetli olacaktir.

2. Genel Olarak Aile Arabuluculugunun Onemi

Arabuluculuk taraflarin arasindaki husumetleri hizli, giivenilir ve maliyeti
diisiik bir sekilde sonlandirilmak, mahkemelerdeki dava ylikiinii azaltarak yargi
organlarinin daha saglikli ¢alismasini saglamak gibi diinya islerini diizene koyma
hususunda da 6nemli bir ¢6ziim aracidir. Arabuluculukta kararlar ne kadar bilgili ve
iyi niyetli olursa olsun tigiincii bir kisi tarafindan degil, bizzat anlagsmazlik yasayan
kisiler tarafindan alinir. Taraflarin aralarindaki uyusmazliklarin giderilmesinde aktif
rol oynamas1 ve kendi kararlarini alabilmesi 6zgiivenlerini kazanmalarina katki
saglar. Diger taraftan arabuluculuk yoluyla yapilan bir anlagma her iki tarafin da
rizasia dayandig1 i¢in taraflarin alinan kararlardan tatmin olma ve bu kararlara
uyma olasilig1 yiiksektir."

17 Zuhayli, el-Fikhu’l-Islami ve Edilletuhu, 9: 7061.

18  Ayse Giirdal, “Islam Aile Hukuku Agisindan Ihtilaflarin Céziimiinde Tahkim Yontemi” (Canakkale:
Onsekiz Mart Universitesi Sosyal Bilimler Enstitiisii, 2007), 63-64.

19 Marian Roberts, Mediation in Family Disputes: Principles of Practice (London: Taylor & Francis
Group, 2017), 34; Liza Dilene - ‘Abdullah Sabih, “el-Visata fi’'n-Niza": el-Menhec”, Medhal
ila’1-Visatati’t-Teshiliyye fi Mecali’l-Usra (Rabat: Merkezii Kvinfo, ts.), 31; ‘Abid Lemisi,
“Aliyyetii’l-Visatatii ve Rihanu Ta‘zizi’l-Vesaili’I-Bedile 1i Halli’l-Miinaza ati’l-Useriyye,
Mengitrati’l-Mecelleti’l-Minberi’l-Kantni (2019), 255.
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Arabuluculuk siireci 6zii itibariyle ileriye doniiktiir.?’ Zira hakim ge¢cmis olaylara
dontip bu gercekler hakkinda bir hiikiim verirken, arabulucu ileriye doniik olarak
sorunlarin ¢oziilmesi adina gelecekte ne yapilabilecegi iizerinde durur ve alternatif
secenekler olusturmaya galisir. Ayrica arabuluculukta taraflar birbirleriyle daha
etkili iletisim kurmay1 ve meseleleri karsilikli saygi ¢cergevesinde miizakere etmeyi
ogrendiklerinden ileride karsilagabilecekleri sorunlar1 daha iyi yonetebilme ve
degisen kosullara gore alinan kararlarda yeni diizenlemeler yapabilme becerisi
kazanirlar.”!

Aile arabuluculugunda muhatap olunan taraflari kar1 koca olmasi ve diger
alanlardaki arabuluculuktan farkli olarak aralarinda 6zel ve mahrem bir iligki
bulunmasi hasebiyle aile iliskilerine miidahil olunma noktasinda daha hassas
davranilmasi gerekmektedir. Esler arasinda yasanan sorunlarda arabuluculuk
yapilmasi genel olarak tesvik edilmekle beraber bu her zaman ve durumda gegerli
degildir. Yasanan bazi sorunlarda taraflar tatile ¢ikarak ya da bulunduklari ortamdan
uzaklagarak sadece zihnini toplamaya ve psikolojik olarak dinlenmeye ihtiyac
duyarlar. Kar1 koca arasinda yasanan bazi uyusmazliklarda ise 6zellikle psikolojik
ya da fiziksel siddet s6z konusu oldugunda tiglincii kisilerin yardimi ve miidahalesi
kaginilmaz olur.?? Zira ilerleyen siirecte kari koca arasindaki sorunlar daha da
biliylimekte ve siddetli gecimsizlik sebebiyle mahkemeye bagvurulmaktadir. Aile
icinde meydana gelen bu tarz sorunlar mahkemeye intikal ettigi zaman kar1 kocadan
birinin lehine karar verilmekte ve her haliikarda taraflardan biri verilen karardan
memnuniyetsizlik duymakta hatta mahkemeye itirazda bulunmakta ya da verilen
karara uymamaktadir. Bu asamadan sonra mahkeme tarafindan esler arasinda
uygulanan uzlastirma girigimleri ise umulanin aksine taraflarin arasindaki sorunlari
¢oztime kavusturup tekrar kalplerine sevgi tohumlarini ekerek aile yuvalarina
donmelerini saglayamamaktadir. Oysa heniiz kar1 koca arasindaki sorunlar sikak
(siddetli gegimsizlik) asamasina gelmeden arabuluculuk yontemine bagvurmak
aileleri dagilmaktan kurtarmak adina daha etkili bir ¢6ziim olmaktadir.

3. Fas’ta Aile Arabuluculugu Faaliyetleri
Fas’ta 1958 ve 2004 yillarinda ¢ikarilan aile kanunlarinda ailenin korunmasi
ve devamliliginin saglanmasi adina ¢esitli hiikkiimler konulmus esler arasinda

20 Yesilirmak, “Arabulucu Kimdir?”, 73.
21 Roberts, Mediation in Family Disputes, 36-37.

22 Fethi Adil, “el-Visatatu fi Halli Miinaza’ati Kadaya’l-Usrati beyne’n-Nazariyyeti ve’t-Tatbik
fl Miimaraseti’l-Kadaiyyeti’l-Magribiyyeti-Numiizecu’l-Mahkemeti’l-Ibtidaiyyeti bi’l-Rabat-"
(Rabat: Camiatu Muhammedu’l-Hamis es-Susi, Kiilliyetii Ulimu’t-Terbeviyye, Bitirme Tezi,
2009), 15.
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meydana gelen problemlerin ayrilikla sonuglanmamasi igin mahkeme tarafindan
kar1 koca arasinda uzlastirma girigiminde bulunulmasi sart kogsulmustur. 2004 tarihli
Aile Kanunu’nda ilk ¢ikarilan 1958 tarihli Ahval-i Sahsiye Kanunu’ndan farkl
olarak bosanma davalarinin tamaminda uygulanmasi zorunlu sulh prosediirii insa
edilmistir. Ancak Fas’taki aile mahkemelerince yiiriitiilen sulh girisimleri, esler
arasindaki iligkileri diizenleyerek ailenin par¢alanmasini engelleme noktasinda
yetersiz kaldigindan yeni ¢6ziim yontemlerine olan ihtiyag daha da belirginlesmeye
baglamigtir.

Fas Aile Kanunu’nun ortaya koydugu esler arasindaki uzlastirma denemelerinin
basarisizlikla sonuglanmasi hukuki eksikliklerin yani sira Fas toplumunun iginde
bulundugu yapisal dengesizligin ve yerlesik ekonomik, sosyal ve ahlaki sorunlarin
dogal bir sonucudur. Aslinda aile i¢i ¢catismalar1 ¢ozmede ve aile istikrarini saglamada
etkili mekanizmalar arama ihtiyaci da daha ¢ok bu sorunlardan dogmakta ve
aile arabuluculugu mekanizmasina duyulan ihtiyac¢ giderek daha ¢ok kendini
gostermektedir.* Bu dogrultuda Adalet Bakanligi ve Dayanigsma, Kadin, Aile ve
Sosyal Kalkinma Bakanlig1 aile arabuluculugunu hukuk sistemine dahil etmek
adma ¢esitli girisimlerde bulunmustur. Adalet Bakanlig: alternatif yollarin yargi
stirecine dahil edilmesi adina Search for Common Ground (SCG), The Institute
for the Study and Development of Legal Systems (ISDLS) ve diger uluslararasi
kuruluglarla is birligi protokolii imzalamistir. Ayrica Fas’ta aile arabuluculugu
alaninda hizmet veren ve bu alanda adini1 duyurmus Sebeketu Seml, Cem ‘iyyetii
Kerame ve Merkezu’1-Cusir gibi sivil toplum kuruluslariyla ortaklasa arabuluculuk
egitim programlari diizenlemistir.®

Fas Devleti’nin 2012-2016 Kalkinma Plani’nda, aile arabuluculugu hizmetlerini
destekleyen derneklerin faaliyetlerini tesvik etme hedefi dogrultusunda,
Dayanisma, Kadin, Aile ve Sosyal Kalkinma Bakanlig1 da ¢esitli adimlar atmastir.
Bu cergevede, Bakanlik 2014-2018 yillar1 arasinda is birligi icinde oldugu sivil
toplum kuruluslarinin aile arabuluculugu alaninda yaptiklar1 projelerine maddi
destek saglamaya baslamistir. 2013 yilinda arabuluculuk kavrami sadece birkag

23 Elif Kiibra Tirkmen, Fas Aile Hukukunda Arabuluculuk Ekseninde Alternatif Uyusmazlik
Coziim Yontemleri (Istanbul: Istanbul Universitesi Sosyal Bilimler Enstitiisii, Doktora Tezi,
2024), 4), 152, 153.

24 Semira Hazrin, “Eyyu Devrin Muessesati fi I’'mali’l-Visatati’l-Useriyye fi Tecribeti’l-Magribiyye
Kiraatun fi’l-Vakr’ ve’l-Ufuk”, Journal of Civil, Economic end Comparative Law 2/1 (2021),
112.

25 Necme el-Latif, “el-Visatatu’l-Useriyye beyne Afiki’l-Mu’essese ve Vaki‘1’l-Mumarase
-Merakizu’l-Visatati’l-Useriyye bi Medineti Dari’l-Beydd’ Nemiizecen-" (Rabat: Cami atu
Muhammedi’l-Hamis Kiilliyyetu’l-Adéb ve’l-‘Ulimi’l-Insaniyye, Yiiksek Lisans Tezi, 2020),
73-75.
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projede yer alirken, 2014’te aile arabuluculugu ile ilgili projelerde 6nemli bir
artis yaganmis ve llkenin cesitli sehirlerindeki 15 dernegin “Aile Arabuluculugu
Merkezini Destekleme” adl1 projesi Bakanlik tarafindan finanse edilmistir.**Ayrica
Bakanlik projelerini destekledigi derneklerle birlikte aile arabuluculuguna yonelik
seminer, ¢alistay, egitim konferanslari diizenleyerek bu alanda akademik ¢alisma
yapmaya da dnem vermistir.?’

3.1. Aile Arabuluculugunda Sivil Toplum Kuruluslarinin Rolii

Fas’ta sivil toplum kuruluslart, aile arabuluculugunu ailevi sorunlarin ¢dziimiinde
etkili bir yontem olarak topluma kazandirmada 6nemli bir rol oynamaktadir.
Oyle ki Fas’ta sulh dendigi zaman mahkemelerin anlasmazlik yasayan kari
koca arasinda yaptiklar1 uzlagtirma girisimleri anlagilirken aile arabuluculugu
(visatatu’l-useriyye) dendiginde sivil toplum kuruluslarinin mahkemelerden
bagimsiz olarak esler arasindaki anlasmazliklar1 ¢6zme c¢abalari anlasilmaktadir.
Zira Fas’ta aile arabuluculugu uygulamalari, yalnizca sivil toplum kuruluslari
tarafindan yiiriitiilmekte olup aile arabuluculugu yapan herhangi resmi bir kurum
bulunmamaktadir.?®

Ozellikle 2004 y1ilinda yeni aile kanunu (Mudevvenetu’l-Usra) yayimlandiktan
sonra aile, kadin ve ¢ocuklar1 korumak amaciyla kurulan dernekler ¢alismalarinda aile
arabuluculugu ve aile irsad faaliyetlerine agirlik vermeye baglamistir. Dernekler, esler
arasindaki uyusmazliklarda arabuluculuk yapmanin yani sira, aile arabuluculuguyla
ilgili ulusal ve uluslararas1 akademik programlarin organizasyonunda da bakanliklarla
is birligi yapmaktadir.

Fas Aile Kanunu’nun 82. maddesinde yer alan “Hakim kari koca arasinda
bizzat kendisi uzlastirma girisiminde bulunabilecegi gibi iki hakem, aile meclisi
va da uzman gordiigii kimseyi gérevlendirmek gibi her tiirlii tedbire basvurabilir”
hiikmiinden hareketle Fas’taki baz1 aile mahkemeleri bulunduklari sehirlerdeki
sivil toplum kuruluslarindan destek alabilmektedir. Nitekim bu maddede gecen
“uzman kisiler” ifadesi Fas’taki aile arabuluculugu faaliyetlerinin hukuki dayanagim
olusturmaktadir.?” Mahkeme ile dernek arasinda is birligi bulunan yerlerde hakim
aralarinda uzlastirma girisiminde bulunmak iizere esleri aile arabuluculugu hizmeti

26 Vizaratu’l-Usra ve’t-Tedamun ve’l-Musavat ve’t-Tenmiyeti’l-ictima ‘iyye, es-Seraketu me ‘a’l-
Cem ‘iyyat Mastaratu’l-intika” ve Hasiletu Da‘mi’l-Mesari‘ (2014), 16.

27 Fatimatu’z-Zehra Belfakih, “Devru’l-Mucteme ‘1’1-Medeni fi’l-Visatati’l-Useriyye” (Fes:
Cami‘atu Sidi Muhammed b. ‘Abdillah Kiilliyyetu’l-‘Ulami’l-Kéan{niyye ve’l-iktisadiyye
ve’l-Ictima‘iyye, Yiiksek Lisans Tezi, 2018), 76-78.

28 Latif, “el-Visitatu’l-Useriyye beyne Afiki’l-Mu’essese ve Véki‘1’l-Mumarase”, Giris.

29 er-Ruveyca, el-Idmacu’l-Kaninii 1i’1-Visatati’l-Useriyye fi Mudevveneti’l-Useriyye, 92.
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veren dernege yonlendirmektedir. Mahkemenin ¢iftler arasinda sulh prosediiriinii
devreye sokarken sivil toplum kuruluslarinin tecriibelerinden istifade etmesi
dernek bulunmaktadir. Tanca’da yer alan Cem ‘iyyetii’l-Kerame, aile arabuluculugu
alaninda bagarili sonuglar elde eden derneklerden biridir. Bu merkez, sehirdeki aile
mahkemesi ile is birligi yaparak bazi ailevi uyusmazliklarin ¢6ziimiine yardimci
olmaktadir. Bu is birligi, anlasmazlik yasayan iki taraf arasinda arabuluculuk
yapmak lizere bazi dosyalarin dernege havale edilmesi, arabulucularin hakem
olarak gorevlendirilmesi veya davayla ilgili raporlarina basvurulmasi seklinde
gerceklesmektedir.*

Fas’ta anlagmazlik yasayan kari koca arasinda aile arabuluculugu hizmeti veren
dernek ya da merkezler ailevi meselelerde kademeli bir yaklagim benimsemektedir.
Bu kuruluslar 6ncelikle aile iliskilerinin saglam bir temele oturtulmasi ve aile ici
catigmalarin en aza indirilmesi amaciyla aile fertlerini bilinglendirici programlara
agirlik vermektedir. Onleyici yaklasim cercevesinde dernekler, evlilik hazirlig
stirecinde olan nisanl ¢iftlere ve evlilere iletisim becerileri kazandirmaya yonelik
programlar diizenlemektedir. Dernekler bu programlar kapsaminda gergeklestirdikleri
seminerlerde ciftlerin evlilik stirecinde karsilasabilecekleri her tiirlii problemi evlilik
iligkisine zarar vermeden ¢dzebilme ve bu tiir stres unsurlariyla etkili bir sekilde
basa ¢ikabilme yetkinliklerini kazandirmay1 amaglamaktadir.’!

Aile ya da kadina hizmet etmek amaciyla kurulan sivil toplum kuruluslari gengleri
evlilige hazirlama, ¢iftlerin evlilik siirecinde yasadiklari sorunlari agmasinda
yardimci olma, ebeveynlerle gocuklari arasinda yasanan ¢atigmalarda rehberlik
sunma gibi aile miiessesesini dagilmaktan koruyucu programlarii diizenli olarak
gergeklestirmektedir. Diger taraftan bu tiir dernekler iyilestirici/tedavi edici yaklagim
kapsaminda esiyle anlagsmazlik yasayan ve bosanma esigine gelmis kar1 koca
arasinda arabuluculuk yapmaktadir. Genellikle eslerden birinin (¢ogunlukla kadin)
ailevi sorunlarimi gidermede dernekten yardim istemesi tizerine gorevli, basvuruda
bulunan esi aile irsad ya da aile arabuluculugu ofisine yonlendirmektedir. Sivil
toplum kuruluslarinda aile arabuluculugu yapanlar dernege bagvuran esi dinledikten

30 Vefa’ bin‘Abdi’l-Kadir, “Tecribetu Cem ‘1yyeti’l-Kerame fi’l-Visatati’l-Useriyye”, Mu temeru’d-
Duveli el-Visatatu’l-Useriyye ve Devruha fi Istikrari’l-Useri (Rabat: Matba atu Editions- AZ,
2016), 225.

31 Vefad’bin‘abdi’l-Kadir, “Tecribetu Cem ‘1yyeti’l-Kerame fi’l-Visatati’l-Useriyye” Mu’temeru’d-
Duveli el-Visatatu’l-Useriyye ve Devruha fi Istikrari’l-Useri (Rabat: Matba atu Editions- AZ,
2016), 225; Rande Buhadid, el-Vesa’ilu’l-Bedile li Halli’l-Munaza‘ati’l-Useriyye (Rabat:
Cami atu Muhammedi’l-Hamis Kiilliyyetu’l-Hukk, Yiiksek Lisans Tezi, 2021), 87; Belfakih,
Devru’l-Mucteme ‘1’1-Medeni, 69-70; ‘Abdi’l-Kadir, “Tecribetu Cem ‘1yyeti’l-Kerame”, 225.
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sonra kars tarafla irtibata gecerek goriismeye davet etmektedir. Karsi tarafin
gorlismeyi kabul etmesi halinde bire bir ve toplu goriismelerle kar1 koca arasinda
arabuluculuk siireci baglamaktadir. Bu siirecte taraflarin arabulucu gozetiminde
miimkiinse sorunlarina ¢6ziim bularak aile birligini devam ettirmeleri, bu miimkiin
degilse saglikli bir sekilde evliligi sonlandirmalar1 saglanmaktadir.*> Mahkeme
salonlarindan uzak ferah ortamlarda yapilan bu arabuluculuk girisimlerinin biiyiik
oranda taraflar arasindaki anlagmazliklar1 gidermede basarili oldugu sivil toplum
kuruluglari tarafindan ifade edilmektedir.*

4. Fas’ta Aile Arabuluculugunda Karsilasilan Zorluklar

Fas’ta ticari ve uluslararasi iliskilerde etkin bir ¢6ziim yontemi olarak kullanilan
arabuluculuk yontemi, ailevi uyusmazliklar s6z konusu oldugunda ayni ihtimami
gorememektedir. Fas’ta arabuluculuk yonteminin aile i¢i uyusmazliklarda
uygulanmasinda ¢esitli hukuki ve pratik zorluklarla karsilasilmaktadir. Aile
arabuluculuguna yonelik gerek Aile Kanunu’nda gerek Tahkim ve Anlagmali
Arabuluculuk Kanunu’nda dogrudan ve agiklayici hiikiimlerin yer almamasi, bu
alandaki temel hukuki sorunlardir.**

Fas Aile Kanunu’nda aile arabuluculuguna yonelik yapilacak olas1 bir
diizenlemede, arabuluculuga bagvurmanin hukuki niteligi 6nemli bir tartisma
konusudur. Bu konuda iki farkli goriis bulunmaktadir. Birinci goriis, arabuluculuga
basvurmanin tamamen goniilliilik esasina dayanmasi gerektigini savunmaktadir.
Bu yaklasima gore, arabuluculugun zorunlu hale getirilmesi, taraflarin 6zgiir
iradesini kisitlayabilir. Bu nedenle, arabuluculugun bir alternatif ¢éziim yontemi
olarak sunulmasi ve bu gorevin mahkemelerden bagimsiz olarak sivil toplum
kuruluslar tarafindan yiiriitiilmesi gerektigi ileri siiriilmektedir. ikinci goriis ise
arabuluculugun aile mahkemelerinde zorunlu bir prosediir olarak uygulanmasi

32 Biihadid, el-Vesad'ilu’l-Bedile li Halli’l-Munaza‘ati’l-Useriyye, 87-88; Belfakih, Devru’l-
Mucteme ‘1’1-Medeni, 72-73; Bin‘abdi’l-Kadir, “Tecribetu Cem ‘1yyeti’l-Kerame fi’l-Visatati’l-
Useriyye”, 225.

33 Tiirkmen, Fas Aile Hukukunda Arabuluculuk Ekseninde Alternatif Uyusmazlik Coziim Y 6ntemleri,
138.

34 Siham es-Sadiki, “el-Visatatu’l-Useriyye Bediletun li Halli’l-Munazaati’l-Useriyye”, (Agadir:
Cami’atu Tbn Zuhr Kiilliyetu’l-Ulimu’l-Kantiniyye ve’l-iktisadiyye ve’l-Ictimaiyye, Yiiksek
Lisans Tezi, 2020), 71-72; el-Hamamdsi, “Afaku’l-Visata”,, 117-119; el-Kamil, “el-Visatatu’l-
Useriyye-Dirasetun Fikhiyye-",, 117-118; el-Latif, el-Visatatu’l-Useriyye, 111; el-Gali Ahrasav,
“el-Visatatu’l-Useriyye Mukavvimatun ve Tekniyyatun Menheciyye”, Mecelletu’t-Tufileti’l-
‘Arabiyye 73 (Ocak 2016), 104; “Abdiilkerim el-Cellabi, “el-Visatatu’l-Useriyye bi’l-Magrib
beyne Dar(irati’t-Teknin ve Mu ‘1kati’t-Tenzil”, Beyanu’l-Yevm (07 Aralik 2021); Fetiha Gamiz,
“Rihanatu Idmaci’l-Visatati’l-Useriyyeti Bi’n-Nizami’l-Magribi”
2 (2014), 46.

, Mecelletii’l-Ulimu’l-Kaniniyye
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gerektigini savunmaktadir. Bu goriige gore, arabuluculugun goniilliiliik esasina dayali
olmasi, bu yontemin pratikte kullanilmamasina yol agabilir.?* Fas toplumunda aile
meselelerinin kutsal kabul edildigi ve bu tiir meselelerde arabuluculuga goniillii
olarak bagvurmanin zor oldugu diisiiniilmektedir. Bu nedenle, aile arabuluculugunun
etkin bir sekilde uygulanabilmesi i¢in toplumsal bir biling olusana kadar zorunlu
hale getirilmesi gerektigi one siiriilmektedir.

Aile istikrarini saglamada aile arabuluculugunun 6nemli bir yontem oldugu
hususunda toplumun yeteri kadar bilingli olmamasi, Fas’ta aile arabuluculugunun
etkinlestirilmesinde karsilagilan temel sosyal sorunlardan biridir. Toplumda var
olan bu farkindalik eksikligi, arabuluculugun yargiya alternatif bir ¢dziim yontemi
olarak benimsenmesini zorlastirmakta ve insanlarin daha ¢ok resmi organlara
bagvurmalarina neden olmaktadir. Bu durum, yaptirim giiciine sahip olan yargi
organlarimin insanlarin haklarina ulasma noktasinda daha fazla giiven vermesinden
kaynaklanmaktadir. Aile arabuluculugu faaliyetlerinin genellikle gayri resmi
kuruluslar tarafindan yiiriitiilmesi ve bu kuruluglarin yaptirim giiciiniin sinirli olmast,
arabuluculugun sorunlarin ¢oziimiinde etkili olamayacagi seklinde toplumda bir
On yargi olusturmaktadir.3

Fas’ta aile arabuluculugu hizmeti veren sivil toplum kuruluslarinin bu alandaki
faaliyetlerini engelleyen ya da sekteye ugratan birtakim eksiklikler bulunmaktadir.
Sivil toplum kuruluslari, kendi ¢abalariyla aile arabuluculugu hizmeti sunmaya ¢aligsa
da resmi organlardan yeterli destek alamamalari, bu hizmetlerin siirdiiriilebilirligini
olumsuz yonde etkilemektedir. Dayanisma, Kadin, Aile ve Sosyal Kalkinma
Bakanligi, 2013-2018 yillar1 arasinda aile arabuluculuguna yonelik projeleri
desteklemis, bu projeler siiresince derneklere maddi destek saglanmis ve diizenli
denetimler yapilmistir. Ancak projelerin sona ermesiyle birlikte, bu desteklerin
de kesilmesi, aile arabuluculugu yapan derneklerin faaliyetlerini siirdiirebilmesini
zorlagtirmistir. Bu tiir projeler, sivil toplum kuruluslarina disiplin ve finansal destek
saglamasi bakimimdan 6nemli olsa da projelerin belirli bir siireyle sinirl kalmasi
ve sonrasinda destegin sona ermesi, bu alanda istikrarli bir gelisme saglanmasini
engellemistir. Ozellikle 2018 sonrasinda Bakanligin aile arabuluculuguna yonelik

35 Bunikab, “Devru Mu’essesati’s-Sulht Gayr1’l-Kada'iyye fi Himayeti’l-Usra”, 284; el-Kéamil,
“el-Visatatu’l-Useriyye -Dirasetun Fikhiyye-“, 125; el-Hamamus, «Afaku’l-Visata”, 148;
Muhammed Iki¢, Miidevvenetii’l-Usra Ba’de Senevatin Mine’t-Tatbik Nazratiin Fi’l-Mebadi’n-
Nazimeti Ve’l-Icraati’l-Munazzamati (Sale: Semsii Berinet, 2020), 188; Hazrln, “Eyyu Devrin
Mii’essesat f1 A’'mali’l-Visatati’l-Useriyye”, 118

36 Hadice Alavi, “Nahve Miiesseseti’l-Visatati’l-Ailiyye Bi’l-Magrib”, Mensirati Mecelleti’l-
Kadai’l-Medeni 6 (2014), 171; el-Hamamsi, “Afaku’l-Visata”, 126; el-Latif, “el-Visatatu’l-
Useriyye, 115.
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projelere devam etmemesi, arabuluculuk yapan derneklerin denetimsiz kalmasina
ve maddi kaynak bulma konusunda zorluk yagamasina neden olmustur. Bu durum,
arabuluculuk faaliyetlerinin kesintiye ugramasina, hatta bazi derneklerin arabulucu
ve psikolog gibi profesyonel ¢alisanlarin maaslarint 6deyememesi nedeniyle
hizmetlerini tamamen durdurmalarina yol agmustir.’’?

5. Ornek Bir Aile Arabuluculugu Modeli Nasil Olusturulabilir?

Fas halkinin hak arama ve anlamazliklar1 sonlandirma noktasinda resmi
makamlara itibar ettiginden yukarida bahsetmistik. Bu noktada STK’larin aile
birliginin korunmas1 ve giderek artan bosanmalarin 6niine gegilebilmesi adina
anlagmazlik yasayan aile fertleri arasinda yaptiklari aile arabuluculugu faaliyetleri
ve Fas’ta aile arabuluculugu mekanizmasinin toplum nezdinde kabul gérmesi
icin gosterdikleri cabalar takdire sayandir. Gontilliiliik esasiyla hareket eden bu
kuruluglarin girisimleri bulunduklar1 bolgelerde etkili sonuclar verebilmektedir.
Fas’ta aile arabuluculugu hizmeti veren dernek ya da merkezler aile arabuluculuguna
dair isabetli bir bi¢imde holistik yaklasim benimsemektedir. Aile arabuluculugu
ihtiyacina sebep olan anlagmazlik kaynaklari {izerinde durularak dnleyici bir
yaklagimla evlilik 6ncesi ve sirasinda rehberlik ve danismanlik hizmetleri verilerek
anlagsmazligin ¢ikmasina mani olmak hedeflenmektedir. Anlagsmazligin ortaya
¢ikmasinin ardindan bir aile arabuluculugu merkezine basvurulmasi halinde
taraflarla birlikte ve ayr1 ayr1 goriismeler yapilmaktadir. Diger taraftan anlagmazligin
muhtemel sebeplerinden olan ekonomik problemleri ¢ozmek ve ailenin refah
diizeyini artirmak i¢in taraflara meslek edindirme kurslar1 agma, sosyal yardim
yapma gibi yollara bagvurulmaktadir.*® Anlasmazligin ¢éziimlenerek bir anlagmaya
varilmasi durumunda arabuluculuk sona ermis kabul edilmemekte ayni zamanda bu
anlagmanin realize edilmesi ve beklenen sonuglarin ortaya ¢ikmasi i¢in aktif takibi
de yapilmaktadir. Biitiin bu dogrudan ve dolayli adimlarin arabuluculuk siirecine
olumlu katki yaptig1 goriilmektedir. Mahkemelerde gerceklestirilen esler arasinda
uzlastirma girisimlerinin basart orani ¢ok diisitkken aile arabuluculugu hizmeti
veren derneklerin arabuluculuk oturumlarinda biiyiik oranda basar1 sagladiklari
kaydedilmektedir. Zira sivil toplum kuruluslarinda arabuluculuk hizmeti veren
kisilerin genellikle benzer ailevi sorunlart yasamis halkin i¢inden insanlar olmasi,
merkeze bagvuran insanlarla empati kurarak sorunlarini daha iyi anlamalarini ve
onlara yardimci olma konusunda daha istekli olmalarini saglamaktadir.*

37 Tiirkmen, Fas Aile Hukukunda Arabuluculuk Ekseninde Alternatif Uyusmazlik Coziim Y 6ntemleri,
228.

38 ‘Izzuddin, Binehsibe, “et-Tedbiru’l-Meydani bi Cem '1yyati’l-Mucteme ‘1’l-Medeni el-Betil bi
Miknas/Kurratu ‘Ayn bi Azr(/Visal bi Fas”, (Meknes: Cami‘atu Mevlay isma‘il, 2021), 2.
39  el-Hamamasi, “Afaku’l-Visata”, 130-131.
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Ornek olarak incelenen Fas’taki aile arabuluculugu uygulamalarinmn, belirli
tyilestirmeler ve yapisal reformlar yapilmasi durumunda, diger iilkeler i¢cin model
olusturabilecek nitelikte oldugu kanaatindeyiz. Fas’in bu alandaki deneyimleri,
ozellikle benzer sosyo-kiiltiirel yapiya sahip iilkeler i¢in degerli uygulamalardir.
Aile i¢i uyusmazliklarin etkin, adil ve siirdiiriilebilir bir sekilde ¢oziilmesini
saglayacak aile arabuluculugu modeli olusturabilmek i¢in bir takim temel unsurlarin
saglanmasi kaginilmazdir.

Aile i¢i uyusmazliklarin giderilmesi etkin bir aile arabuluculugu mekanizmasi
olusturulabilmesi i¢in dncelikle kapsamli ve net bir yasal ¢ergeve olusturulmasi
gerekmektedir. Yasal diizenlemeler, arabuluculuk siirecinin baglatilmasindan
sonuglarinin yasal olarak baglayiciligina kadar tiim asamalar1 ayrintili bir sekilde
tanimlamalidir. Aile arabuluculuguna yonelik hukuki alt yap1 olusturulduktan sonra
bu girisimleri hayata ge¢irmeye yonelik caligmalara agirlik verilmelidir. Anlagsmazlik
yasayan taraflar arasindaki arabuluculuk faaliyetlerinin “prosediirden ibaret”
olmamasi i¢in bu yontemin aktif bir sekilde kullanilacagi bir sistem olusturulmalidir.
Soyle ki; aile icinde anlasmazlik yasayan fertlerin problemlerini mahkemeye
tastyarak aradaki gerginligi artirmamasi adina ilk etapta STK biinyesinde ya da 6zel
ofislerde uzman arabulucular tarafindan aile arabuluculugu hizmeti verilmeli ve
bu merkezlere basvurma konusunda insanlari tesvik edici reklamlar yapilmalidir.
Nitekim bu mekanizmanin daha islevsel hale gelmesi, aile mahkemelerine
yapilacak basvurularin azalmasina katki saglayacaktir. ikinci asamada ise taraflarin
aralarindaki uyusmazligi sona erdirmek adina herhangi bir arabuluculuk merkezine
basvurmamasi ya da bu merkezlerde yapilan arabuluculuk girisiminin basarisiz
olmas1 halinde mahkeme biinyesinde zorunlu olarak arabuluculuk girisiminde
bulunulmalidir. Arabulucularin profesyonel yetkinliklere sahip olabilmesi i¢in
kapsamli egitim programlarmin olusturulmasi ve sertifikasyon siireclerinin standart
hale getirilmesi gerekmektedir. Bu egitimler, hukuk bilgisi, aile dinamikleri, psikoloji
ve etkili iletisim becerilerini kapsamalidir. Arabuluculuk siireclerinin kalitesinin
ve etkinliginin siirekliligini saglamak amaciyla diizenli denetim ve degerlendirme
mekanizmalarinin kurulmasi ise modelin bagarisini artiracak 6nemli bir unsurdur.
Idari olarak mahkemeye bagli aile arabuluculugu ofislerinde arabulucularla beraber
Adalet Bakanlig tarafindan atanan sosyoloji, psikoloji, adalet ve hukuk uzmanlar1 da
bulunmalidir. Aile hakimleri bu ofislerde ¢alisan uzman arabuluculara géndermeden
taraflar arasinda uzlastirma girisiminde bulunamamalidir. Bu ofislerin mahkeme
salonlariin insanlar iizerinde gerginlik yaratan atmosferinden uzak olmasina
6zen gosterilmelidir. Ofislerin miimkiinse mahkeme binasindan ayr1 ek bir bina
seklinde olmas1 ve goriisme odalarinin ev ortami sicakligini verecek sekilde
tasarlanmasi taraflarda pozitif bir etki yaratarak arabuluculuk oturumlarina daha
tliml1 yaklagsmalarina katki saglayacaktir. Kisaca;
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Aile fertleri arasindaki problemlerin
mahkemeye tasmmadan
coziilebilecegi hususunda toplumu
bilinglendirme calismalar1 yapilmali

Aile arabuluculugu hizmeti veren

kuruluslar desteklenmeli ve cazip
hale getirilimeli

Bosanmak iizere mahkemeye
bagvuran esler mahkemeye bagh aile
arabuluculuk ofisine yonlendirilmeli

Toplumda arabuluculugun aile i¢i uyusmazliklar i¢in etkili bir ¢6ziim yontemi
olduguna dair farkindalik olusturulmasi siirecin daha genis kitleler tarafindan
benimsenmesi bakimindan gereklidir. Bu baglamda, medya kampanyalari, egitim
programlari ve toplumsal etkinlikler yoluyla bilinglendirme ¢aligmalari yapilmalidir.
Diger taraftan avukatlarin miivekkillerini aile arabuluculuguna yonlendirmesi de
aile i¢i sorunlarin daha saglikli ve siirdiiriilebilir bir sekilde ¢oziilmesine dnemli
bir katki sunacaktir. Avukatlar, miivekkillerine aile arabuluculugunun ne oldugu,
nasil isledigi ve olas1 avantajlart hakkinda bilgi vermelidir. Miivekkilin dava siireci
yerine arabuluculugu tercih etmesinin, zaman, maliyet ve duygusal acidan nasil
fayda saglayabilecegini agiklamalidir. Avukatlarin aile arabuluculuguna tesvik
etmesi, insanlarin alternatif ¢cziim yontemlerini tanimasi ve bu yonteme kars1 6n
yargilarinin giderilmesi agisindan da 6nemlidir.

Arabuluculuk hizmetlerinin toplumun tiim kesimleri tarafindan kolayca
erisilebilir olmasi, bu hizmetlerin maliyetinin diisiik tutulmas1 veya belirli gruplar
i¢in licretsiz hizmet sunulmasi, siirecin yayginlagsmasina katkida bulunacaktir.
Ayrica, arabuluculuk siireci toplumsal ve kiiltiirel degerlerle uyumlu olmali ve
yerel normlar1 dikkate alarak yapilandirilmalidir. Bu, arabuluculugun toplum
tarafindan daha genis kabul gormesini ve etkinligini artirmasini saglayacaktir.
Arabuluculuk stirecinin basarili olabilmesi i¢in taraflara psikolojik ve sosyal destek
hizmetlerinin sunulmasi da 6nemlidir. Bu destek, taraflarin anlagmaya varma
stirecini kolaylastiracak ve daha kalici ¢oziimler tiretmelerine yardimci olacaktir.
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Ayrica, arabuluculuk siireci aile dinamiklerini ve 6zellikle ¢ocuklarin ¢ikarlarini géz
Oniinde bulundurarak tasarlanmalidir. Bu, aile igi istikrarin korunmasina ve taraflar
arasindaki anlagmazliklarin daha bariseil yollarla ¢oziilmesine katki saglayacaktir.

Arabuluculuk siireci sonunda varilan mutabakatin yasal olarak baglayici olmas,
taraflar arasindaki anlagmazliklarin ¢6ziimiinde kalicilig1 saglamak agisindan biiyiik
Onem tagir. Bu baglayiciligin saglanmasi, arabuluculuk stirecine katilan taraflarin
stirece olan giivenini artiracak ve taraflarin, uzlagmaya varilan kosullara uymalarini
tesvik edecektir. Ayrica, bu anlagmalarin uygulanmasinin yakindan izlenmesi, stirecin
etkinligini garanti altina almada etkili bir unsurdur. Taraflar arasinda saglanan
anlagmalarin pratige yansitilmasi, yalnizca arabuluculuk siirecinin basarisini degil,
ayni zamanda uzun vadede aile i¢i iligkilerin istikrarini da saglayacaktir.

Son olarak, drnek olarak sunulan aile i¢i uyusmazlik ¢6ziim mekanizmasinin
Tiirkiye i¢in de model olabilecegi kanaatindeyiz. Tiirkiye’de ailevi sorunlarin
¢Oztimiinde arabuluculuktan istifade edilebilecegi Avrupa Konseyi tarafindan
da dile getirilmistir. 21 Ocak 1998 tarihinde alinan Avrupa Konseyi Bakanlar
Komitesi’nin Aile Arabuluculugu Hakkindaki R (98) 1 Sayili Tavsiye Karari
ile Konsey, Tirkiye’nin de aralarinda bulundugu iiye iilke hiikiimetlerine, aile
arabuluculugunu uygulamaya koymay veya tesvik etmeyi ya da gerekliyse, mevcut
aile arabuluculugunu gelistirmeyi, aile uyusmaziiklarinin uygun bir ¢oziim yolu
olarak, aile arabuluculugunun éneminin ve degerinin anlasiimasi ve kullanilmasi
icin, (tavsiye kararinda) ongoriilen ilkelerin yerlesmesi diisiincesiyle gerekli
gordiikleri biitiin tedbirleri almayt ya da gii¢lendirmeyi tavsiye etmistir.*

Tiirkiye’de aile arabuluculugunun etkin bir sekilde uygulanabilmesi i¢in ¢esitli
kaynaklar ve kurumlarin devreye girmesi gerekmektedir. Bu baglamda, sivil
toplum kuruluslarinin rolii ve katkilar1 biiyiik bir 6nem tasimaktadir. Aile birliginin
korunmasinda arabuluculugun 6nemi hususunda farkindalik yaratma, arabuluculuk
egitimi verme, dogrudan arabuluculuk hizmetleri sunma, aile bireylerine psikolojik
ve hukuki destek saglama gibi ¢esitli alanlarda STK’larin desteginden faydalanilmasi
aile arabuluculugunun toplumumuzda kabul gérmesi ve yayginlagmasi agisindan
kritik bir rol oynamaktadir. Nitekim Fas’ta aile arabuluculugunun duyurulmasina
ve etkinlestirilmesine yonelik caligmalarin giderek artmasinda STK’larin biiytik
katkis1 bulunmaktadir. Fas’taki aile arabuluculugunun aile kanununa dahil edilmesine
yonelik caligmalarin hiz kazanmasinda STK’larin girisimleri ¢ok etkili olmustur.
Ancak Fas’taki derneklerle ilgili yapilan arastirmadan anlasilacagi tizere STK’larin
aile arabuluculugu konusundaki faaliyetlerini stirdiirebilmeleri i¢in finansal destek

40 Mustafa Ozbek, Avrupa Konseyi Bakanlar Komitesinin “Aile Arabuluculugu” Konulu Tavsiye
Karar;, DEUHFD 2 (2005), 72-77.
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¢ok onemlidir. Dolayistyla Tirkiye’de aile arabuluculugu alaninda hizmet veren
dernek, vakif ya da merkezler devlet tarafindan desteklenmeli ve bu alanda hizmet
verecek yeni merkezlerin kurulmasi tesvik edilmelidir.

Fas’taki sivil toplum kuruluslarinin aile arabuluculugunun etkinlestirilmesi
konusundaki ¢abalarinin Tiirkiye i¢in bir 6rnek teskil edebileceginden bahsettik.
Diger taraftan Fas’ta aile arabuluculugunun yasal ¢ercevede, 6zellikle aile kanununda
yer almamasi sorunu, Tiirkiye’de de benzer sekilde karsimiza gikmaktadir. Aile
arabuluculugunun hukuki olarak desteklenmesi yoniinde Fas’ta oldugu gibi
Tiirkiye’de de girisimlerde bulunulmaktadir. Ozellikle Tiirkiye’de 6325 sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun (HUAK) 22.06.2012 tarihinde
yiiriirliige girmesinden bu yana, Tiirkiye’de aile hukuku alanina 6zel bir arabuluculuk
mevzuatiin ortaya konmasi ve etkin bir arabuluculuk sisteminin gelistirilmesi
yoniindeki calismalar siirmektedir. Bu baglamda Isveg, Uluslararas: Kalkinma ve
Isbirligi Ajansi (SIDA) ile Tiirkiye Cumhuriyeti tarafindan birlikte finanse edilen
Tiirkiye 'de Hukuk Uyusmazliklarinda Arabuluculuk Uygulamalarinin Gelistirilmesi
adli proje kapsaminda, 2016-2017 yillar1 igerisinde aile arabuluculugu 6zelinde
ti¢ calistay diizenlenmistir. Calistayda hangi uyusmazliklarin aile arabuluculuguna
elverisli oldugu, aile arabuluculugunun zorunlu mu ihtiyari mi olmasi gerektigi,
aile arabuluculugunda mahkeme i¢i-mahkeme disi arabuluculuk sistemlerinden
hangisinin benimsenecegi tartisilan temel konulardir.*!

Tiirkiye’deki bosanma oranlarinin azaltilmasinda etkili olacak bir bagka 6neri de il
miiftiiliikleri biinyesinde Aile Danisma ve Rehberlik Biirolar1 gibi Aile Arabuluculugu
Biirolar1 olusturarak egitim almis uzman kisiler tarafindan arabuluculuk hizmetinin
verilmesidir. Tiirkiye’deki il miiftiiliikleri insanlarin dini, ailevi, ekonomik ya
da psikolojik sorunlarinda yoneldigi ve dini otorite olarak kabul ettigi kurumlar
olmast hasebiyle bu kurumlarda verilecek aile arabuluculugu hizmeti insanlari bu
yontemi daha kolay benimsemesini saglayacaktir.* Nitekim Alo Fetva hattina gelen
sorulardan toplumun aile fertleriyle yasadiklari problemlerin ¢6ziimiinde Diyanet
Isleri Baskanlig1’n1 bir otorite olarak gordiigii anlagilmaktadir. Esleriyle yasadiklar:
cesitli sorunlardan dolay1 dagilma noktasina gelen ailelerini ayakta tutmak isteyen
pek cok kisinin dini bir kurumdan yardim ve destek talebinde bulunmasi iilkede
aile arabuluculugu merkezlerine ihtiya¢ duyuldugunu gostermektedir.

41 Council of Europe, Tiirkiye’de Hukuk Uyusmazliklarinda Arabuluculuk Uygulamalarinin
Gelistirilmesi, Erisim 3 Eyliil 2024, https://www.coe.int/tr/web/ankara/developing-mediation-
practices-in-civil-disputes-in-turkey.

42 Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabuluculuguna Muhtemel Katkilar1”, 316.
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SONUC

Hukuki mekanizmalara bakildiginda anlagsmazlik yasayan ciftlerin arasindaki
husumeti giderip onlari tekrar aile yuvalarina donmeye ikna etmede ¢ok da basarili
olmadiklar1 goriilmektedir. Zira mahkemede bir dava sonuglanana kadar ¢esitli
merhalelerden gegmekte verilen kararin temyize gitmesi halinde siire¢ daha da
uzamaktadir. Buna ek olarak mahkemelere miiracaat edenlerin sayisi da ¢cok
fazla olunca yargi organlari insanlarin sorunlarina ¢6ziim bulmada gecikmekte
ve esler arasinda var olan problemler artik doniilmez noktaya gelmektedir. Oysa
aile arabuluculugu yargiya varmadan aile i¢i sorunlarin goriisiilmesini saglayarak
yarginin bunaltici prosediirlerinden kurtulup saglikli bir diyalog ortaminin verdigi
siikGinetle baris ¢ercevesinde sorunlarin ¢éziilmesine imkan saglamaktadir.

Fas’ta aile arabuluculuguna yonelik uygulamalarin, tiim diinyada bu alana
yonelimin arttig1 2000°1i yillarin baslarindan itibaren eszamanli olarak basladigi
ve bu uygulamalarin genellikle sivil toplum kuruluslar biinyesinde yiiriitiildigii
tespit edilmigtir. Fas 6rnegi, sivil toplumun bu siirecteki katiliminin arabuluculugun
basarisini artirmada kilit bir unsur oldugunu gostermektedir. Bu kuruluslar, yalnizca
arabuluculuk hizmeti sunmakla kalmayip aile i¢i iliskilerin giiclendirilmesi ve ailenin
onemi konusunda toplumda farkindalik olusturulmasi adina ¢esitli programlar
diizenlemektedir. Bunun yani sira taraflara ekonomik destek saglayabilmek adina
dernekler meslek edindirme kurslari agmaktadir. Sivil toplum kuruluslarinin
“Onleyici” ve “iyilestirici” olarak nitelendirdikleri bu yaklasim, yalnizca ailevi
uyusmazliklarin ¢éztimiiyle sinirlt kalmayip, bu uyusmazliklarin ortaya ¢ikmasina
zemin hazirlayan sosyolojik, psikolojik ve ekonomik sorunlarin da giderilmesinin,
aile arabuluculugu siirecinin énemli bir pargasi oldugunu gdstermesi agisindan
biiylik 6nem tasimaktadir. Bu kapsamli yaklasim, aile arabuluculugunun sadece
catismalar1 ¢6zme odakli degil, ayn1 zamanda ¢atigma sebeplerini dnlemeye yonelik
daha genis bir sosyal politika araci olarak degerlendirilmesi gerektigini ortaya
koymaktadir.

Fas’in aile arabuluculugu alaninda karsilagtig1 zorluklar dikkate alindiginda,
ornek bir aile arabuluculugu modeli olustururken bu mekanizmanin devlet
tarafindan desteklenmesi ve hukuki miieyyidelerle giivence altina alinmasi gerektigi
sonucuna varilmaktadir. Devletin aile arabuluculugu hizmetlerini kurumsal bir
yapiya kavusturmasi ve bu hizmetlerin hukuki teminatin1 saglamasi bu modelin
etkinligi acisindan gereklidir. Tiirkiye agisindan degerlendirildiginde, Fas’taki
aile arabuluculugu uygulamalarindan ¢ikarilacak énemli dersler bulunmaktadir.
Tiirkiye kendi kiiltiirel ve toplumsal yapisina uygun bir aile arabuluculugu modeli
gelistirerek, aile i¢i uyusmazliklarin ¢dziimiinde arabuluculuk yontemini daha etkin
bir sekilde kullanabilir. Ozellikle sivil toplum kuruluslari, iiniversiteler, Diyanet
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Isleri Baskanlig1 ve Aile ve Sosyal Hizmetler Bakanlig gibi kurumlar arasindaki is
birligi, Tiirkiye’de kapsamli ve etkili bir aile arabuluculugu sisteminin kurulmasinda
etkin bir rol oynayacaktir. Fas’tan elde edilen deneyimlerin 1s18inda, Tiirkiye’de
arabuluculugun yasal ve kurumsal bir ¢cerceveye oturtulmast, aile arabuluculugunun
siirdiirtilebilir ve yaygin bir ¢oziim yontemi olarak benimsenmesine olanak
saglayacaktir.
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ARASTIRMA MAKALESi / RESEARCH ARTICLE

Suudi Arabistan’da Aile Arabuluculugu ve Hakemligi Uygulamalari

Family Mediation and Arbitration Practises in Saudi Arabia
Fulya Okur’

6z

Aile ici anlagsmazliklar ve artan bosanma oranlarinin ortaya gikardigi sosyolojik ve idari sorunlar, 20. ylzyillin 6nemli
problemleri arasinda yer almigtir. Bu sorunlari ¢ézmek igin kullanilan yontemlerden biri olan aile arabuluculugu, farkl
kaltar ve inanglara gore sekillenen bir ¢oziim yolu olarak glinimuizde 6nem kazanmistir. Turkiye’de de arabuluculugun,
alternatif bir uyusmazhk ¢6ziim yontemi olarak uygulanmasi planlanmakta ve bu stiregte Avrupa kdkenli yontemlerin
kullanilabilecegi yoniinde bir anlayis 6ne gikmaktadir. Diger yandan Avrupa ile Tirkiye arasindaki kiilttrel farkhhklar goz
oninde bulunduruldugunda, Avrupa uygulamalari yerine Turkiye’nin kilttrel yapisina uygun bir modelin gelistirilmesinin,
Turk toplumu igin daha olumlu ve faydal sonuglar doguracagina dair bir yonelim de mevcuttur. Nitekim son yillarda
uygulamaya gegen ulkelerin deneyimlerinden faydalanarak gelistirilecek 6zgiin bir modelin olusturulmasina imkéan
saglamak igin gesitli akademik galismalar yuritilmektedir. Bu galismada, yapilan arastirmalara katki sunmak amaciyla,
mer’7 aile hukukunu islam hukukuna dayandiran ve toplumsal yasantisinda islam kiiltiirii yerlesik olan Suudi Arabistan
Krallig’'nin aile arabuluculugu ve hakemligi uygulamalari incelenmektedir.

Anahtar Kelimeler: islam Aile Hukuku, Aile Arabuluculugu, Aile Uyusmazliklari, Tahkim, Suudi Arabistan

Abstract

Sociological and administrative issues arising from family disputes and increasing divorce rates have been among the
significant problems of the 20th century. Family mediation, one of the methods used to address these issues, has gained
importance as a solution shaped by different cultures and beliefs. In Tirkiye, there are plans to implement mediation
as an alternative dispute resolution method, with a prevailing understanding that European-originated methods could
be employed in this process. However, considering the cultural differences between Europe and Tiirkiye, there is also
a tendency towards developing a model that aligns with Tiirkiye’s cultural structure, which is believed to yield more
positive and beneficial outcomes for Turkish society. Indeed, various academic studies are being conducted to pave the
way for the creation of a unique system developed by benefiting from the experiences of countries that have recently
implemented such practises. This study examines the family mediation and arbitration practises of the Kingdom of Saudi
Arabia, which bases its applicable family law on Islamic law and maintains an established Islamic cultural framework in its
social life, with the aim of contributing to existing research.
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Extended Summary

The increase in divorce rates has become a significant issue in almost every society
worldwide, and the resulting heavy caseload in courts has led to serious sociological
and legal consequences. The inability to resolve disputes in divorce cases for many
years prevents justice from being timely and properly administered, adversely affecting
not only the parties involved but also all individuals directly or indirectly associated
with them. This situation can lead to broader social problems and weaken the family
structure within societies. Based on these realities, various academic and administrative
studies conducted towards the end of the 20th century revealed that traditional judicial
methods were not sufficiently effective in resolving family disputes. In contrast, these
processes were found to intensify conflicts further. Consequently, there emerged a strong
tendency to favour alternative dispute resolution methods, such as family mediation, over
existing methods. In line with this trend, the Council of Europe issued a recommendation
advocating the use of family mediation in family disputes. This recommendation gained
widespread acceptance across Europe, and family mediation practises quickly became
integrated into legal processes and widely adopted. Within this context, it is planned that
family mediation will be incorporated into the legal system in Tiirkiye as an alternative
method.

Tiirkiye has traditionally achieved European standards in its legal and social
development over the past century. As a result, European models could be employed in
the mediation practises expected to be implemented in the country. However, Western-
originated mediation models, particularly divorce mediation, primarily focus on protecting
individual interests to the highest degree and alleviating the caseload on courts. There is
considerable debate over how compatible this model is with Tiirkiye’s cultural and social
structure. The family structure in Turkish society is shaped by Islamic law and traditional
values. Islamic law plays a crucial role in the formation and maintenance of the family.
Some studies on this subject suggest that, due to this fundamental difference, a unique
mediation model that aligns with Tiirkiye’s cultural and religious structure needs to be
developed. Accordingly, it is argued that a mediation method compatible with Islamic
teachings and systematised according to these principles would be more appropriate for
addressing the issues and meeting the needs of the Turkish society. Furthermore, adopting
an approach that considers cultural sensitivities in the preservation of family unity and
the administration of justice in divorce processes would contribute to making the legal
system more harmonious with the societal structure.

It is recommended that legislators take these discussions into account and develop a
mediation model suitable for Tiirkiye’s sociological and cultural realities. In this context, a
project titled “Family Mediation-Arbitration in Islamic Law and Contemporary Practises”
has been carried out by academics and students from the Department of Islamic Law at
Istanbul University to explore the applicability of Islamic mediation models in Tiirkiye.
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Supported by TUBITAK, this project conducted extensive research based on the premise
that mediation-arbitration practises rooted in Islamic law norms are more compatible with
Tiirkiye’s sociological structure compared to European models. In this context, the family
mediation-arbitration practises of Muslim communities in various countries such as the
United Kingdom, Malaysia, Morocco, Egypt, Jordan, Saudi Arabia, and the United States
were investigated. Among these countries, the practises of Malaysia, where modern law
and Islamic law are applied together, and the United Kingdom, a secular state that allows
its Muslim minority to resolve family issues within the framework of Islamic law, were
closely examined through field research.

The findings of the project will be shared with relevant institutions such as the Ministry
of Justice, the Mediation Department, the Ministry of Family and Social Policies, and the
Family and Religious Guidance Department under the Presidency of Religious Affairs.
This will contribute to providing model examples for the family mediation expected to
be implemented in Tiirkiye in the near future and to taking concrete steps to enhance the
applicability and social acceptance of Islamic family mediation based on Islamic law in
Tiirkiye.

In this context, the practises of Saudi Arabia, where organising the legal system and
legal practises according to Sharia principles is a constitutional requirement, present
a noteworthy model. Accordingly, our study examined the historical development,
operational structure, institutional frameworks, and integration of family mediation
and arbitration processes into the legal system in Saudi Arabia, reaching the following
summarised conclusions:

In Saudi Arabia, mediation and arbitration are implemented as two separate methods.
These practises have been established as a legal obligation tied to adherence to Islamic
principles, with peaceful resolution aimed at preserving family unity as the primary
goal. In recent years, changes in the legal system have contributed to the creation of the
necessary administrative structures for the more effective functioning of mediation and
arbitration processes.

Arbitration is carried out as a judicial practise under the supervision of the courts and
involves a formal legal process. It allows for the detailed and meticulous examination
of disputes between spouses, contributing to a more efficient functioning of the judicial
process. This method, which eases the workload of judges, enables a thorough handling of
disputes between the parties. However, no concrete and lasting evidence has been found
that arbitration provides significant and lasting contributions to the preservation of family
unity. Although a specific regulation governing arbitration has not yet been established,
the reasons for resorting to arbitration and the powers of arbitrators are defined in the
Ahval-i Sahsiyye regulations. This regulation can be considered an important step towards
developing a more systematic and institutional structure for arbitration.

177



darulfunun ilahiyat 35/’Aile Arabuluculugu’ Ozel Sayisi

On the other hand, mediation is more flexible and can be applied in both judicial
and non-judicial processes. Judicial mediation is conducted under the supervision of the
courts, while non-judicial mediation is carried out by private institutions and independent
mediators in collaboration with the courts. Unlike judicial arbitration processes, mediation
is conducted with the cooperation of the state and civil society organisations to meet the
needs of society. This cooperation helps mediation reach a broader audience and plays an
important role in ensuring social peace. Civil society organisations serve as supporting
institutions in these practises, which have been integrated into the state’s judicial system,
thereby contributing to the effective implementation of mediation both at the official
and social levels. This approach demonstrates that a balance has been struck in Saudi
Arabia’s family mediation and arbitration processes between preserving Islamic values
and meeting societal needs. Official statistics and reports from mediation associations
show that mediation has been successful in preserving family unity and resolving disputes
between parties.

Due to the lack of comprehensive scientific studies on official mediation that have
emerged in the last decade, the exact content of the reconciliation methods used in
mediation centres has not been fully determined. However, the following conclusions
have been clearly reached: the organisation of mediation practises in Saudi Arabia under
the condition that they do not contradict Islamic Sharia, the obligation of mediators to
adhere to Sharia, and the requirement for them to be well-versed in the relevant sections
of Islamic law clearly indicate that the Saudi Arabian mediation-arbitration model is based
on Islamic law. Additionally, these practises, which are organised in a manner consistent
with the customs and traditions of Muslim society, are shaped with consideration for the
requirements of the modern world and scientific developments.

The family mediation-arbitration model in Saudi Arabia provides an important example
for all Islamic jurists regarding how the classical period rules of Islamic law have been
updated and applied in the modern era, and how these practises have been adapted to
the scientific developments and societal needs of the modern world. The findings of this
study offer significant data for jurists who advocate that the family mediation expected
to be implemented in Tiirkiye should be structured according to Islamic principles in a
manner that aligns with the beliefs and customs of the Muslim community. These findings
reveal the possibility of designing Tiirkiye’s mediation practises in a manner similar to
the Saudi Arabian model, based on Islamic law principles and simultaneously addressing
the needs of the modern world.
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Giris

Bosanma oranlarindaki artis, diinya genelinde hemen her toplumda hem
sosyolojik hem de hukuki agidan ciddi sonuglar dogurmustur. Bosanma
davalarindaki uyusmazliklarin yillarca ¢éziime kavusamamasi, adaletin yerinde
ve zamaninda tecelli etmesini engelleyerek sadece davanin taraflarimi degil, ayni
zamanda bu taraflarla dogrudan veya dolayli olarak iligkili olan tiim bireylere
zarar verebilmektedir. Bu gerekgelerden hareketle 20. yiizyilin sonlarina dogru
akademik ve idari alanda yapilan ¢aligmalar, aile anlagmazliklarinin ¢éziimiinde
geleneksel yargi yontemlerinin yeterli olamadigini, uyusmazliklarin ¢éziimiinde
aile arabuluculugu gibi alternatif yontemlerin kullanilmasinin geregini ortaya
koymustur. Bu tespit dogrultusunda Avrupa Konseyi, aile arabuluculugunun aile
davalarinda kullanilmasini tavsiye eden bir karar yaymlamistir.! Karar Avrupa
genelinde genis kabul gormis ve aile arabuluculugu hukuki siireclere entegre
edilerek hizla yayginlasmistir. Bu cercevede, Tiirkiye’de de aile arabuluculugunun
hukuk sistemine alternatif bir yontem olarak dahil edilmesi planlanmaktadir.

Tirkiye -son birkag yiizyildir- hukuki ve toplumsal gelisiminde Avrupa
uygulamalarini model almay1 benimsemis bir iilkedir. Bunun bir yansimasi
olarak, yiirtirliige girmesi planlanan aile arabuluculugunda Avrupa modeli bir
arabuluculuk uygulamasimin kullanilabilecegi kabul edilmektedir. Ancak Bati
kokenli Arabuluculuk modellerinin, 6ncelikle bireysel menfaatleri en iist diizeyde
korumak ve mahkemelerin dava yiikiinii hafifletmek gibi hedeflerle, bosanma
arabuluculugu olarak gelistirildigi bilinmektedir. Bu modelin Tiirkiye’nin kiiltiirel
ve toplumsal yapisiyla ne derece uyumlu oldugu konusunda 6énemli tartigmalar
bulunmaktadir. Zira Tiirk toplumunun aile yapisi, islam hukuku ve geleneksel
degerlerle sekillenmistir. Ailenin kurulmasinda ve siirdiiriilmesinde Islam hukukunun
hiikiimlerine biiylik 6nem verilir. Nitekim konu {izerine yapilan bazi aragtirmalar
sonucunda aradaki bu temel fark sebebiyle Tiirkiye’nin kiiltiirel ve dini yapisina
uygun 6zgiin bir arabuluculuk modelinin gelistirilmesi teklif edilmektedir.? Bu
dogrultuda kiiltiirel hassasiyetler goz dniinde bulundurularak islami dgretilerle
sistemlestirilmig bir arabuluculuk yontemi gelistirilmesinin hukuki uygulamalarin
toplumsal yapiyla uyumlu hale gelmesine katki saglayacag ileri siiriilmekte ve
hukuk yapicilarin isaret edilen tartismalari dikkate alarak Tiirkiye nin sosyo-kiiltiirel
gerceklerine uygun bir arabuluculuk modeli gelistirmeleri 6nerilmektedir.

1 Europe Council Of, “European Commission For The Efficiency Of Justice”, Council of Europe
(2006)”. Lisa Parkinson, Aile Arabuluculugu, ed. Fatma Yiicel (Ankara: Ankara A¢ik Ceza Infaz
Kurumu Matbaasi, 2018), 6.

2 Ahmet Temel, “Islam Aile Hukukundaki Arabulucu-Hakemlik Uygulamasinin Tiirkiye’de Aile
Arabuluculuguna Muhtemel Katkilar1,” Darulfunun Hahiyat,30/2 (2019), 311-336.
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Bu baglamda Istanbul Universitesi Islam Hukuku Anabilim Dalindaki
akademisyenler ve 6grenciler tarafindan “islam Hukukunda Aile Arabulucu-
Hakemligi ve Cagdas Uygulamalar” adli bir arastirma projesi baslatilmistir.
Arastirma kapsaminda Ingiltere, Malezya, Fas, Misir, Urdiin, Suudi Arabistan
ve Amerika Birlesik Devletleri gibi farkl iilkelerdeki Miisliiman topluluklarin
aile arabuluculugu ve hakemligi uygulamalar aragtirilmistir. Bu iilkeler arasinda
modern hukuk ve Islam hukukunun bir arada uygulandig1 Malezya’nin ve sekiiler
bir devlet yapisina sahip olmasina ragmen Miisliiman azinliklarin aile sorunlarini
Islam hukuku gergevesinde ¢ozmelerine olanak taniyan ingiltere’nin uygulamalari
saha arastirmalartyla yakindan incelenmistir.

Bu yolla, Islam hukukunun rehberliginde olusturulan Islami aile arabuluculuguna
dair 6rnek modeller sunulmasi ve benzer modellerin Tiirkiye’de uygulanabilirligine
yonelik farkindaligin artirilmasina katki saglanmasi hedeflenmistir.

Projenin hedeflerinden olan 6rneklemeyi saglama agisindan, halkinin gogunlugunu
Miisliimanlarin olusturdugu ve hukuku anayasal bir zorunluluk olarak Islam
hukukuna dayanan Suudi Arabistan’in bu alandaki uygulamalarinin aragtirilmasi
onem tagimaktadir. Bu makale belirtilen gereklilikler ve 6nem dogrultusunda Suudi
Arabistan’daki aile arabuluculugu ve hakemligine dair yiiriitiilen incelemenin
bulgularini paylasmay1 amaglamaktadir.

Suudi Arabistan’in hukuki uygulamalarini inceleyen ¢aligmalar hem Tiirkiye’de
hem de uluslararast literatiirde neredeyse yok denecek kadar azdir.’ Ulkemizde
yapilmis mevcut ¢aligmalar igerisinde en nitelikli olanlar ise kuskusuz Mehmet
Ali Yargt’ya aittir. Yargi, Suudi Arabistan yargi sistemi ve hukuki uygulamalarina
iliskin bircok eser kaleme almistir. Ozellikle “Riyad Genel Mahkemesindeki
Belgeler Isiginda Esler Arasindaki Gegimsizlik Halinde Tahkim Uygulamalar1” (Et-
Tatbikatii’l-Kadaiyyeti li’t-Tahkimi inde’s-Sikéki Beyne’z-Zevceyni min Hilali’s-
Sukiiki ve’d-Dubiti fi’l-Mahkemeti’l-Ammeti bi’r- Riyad) baslikli calismasinda
Yargi, Krallik mahkemelerinde aile anlagsmazliklarinin nasil ele alindigini ve bu
tiir davalarda alternatif ¢6ziim yolu olarak tahkim miiessesesinin roliinii detayl bir
sekilde aragtirmis ve bulgularini sahsi gdzlemleriyle yorumlayarak okuyucularla
paylasmistir.* 2016 yilinda yayinlanan makale Suudi Arabistan’da sik degisen
hukuki mevzuati ve buna dayali olarak sisteme entegre edilen yeni uygulamalari,

3 FulyaKuncak, Suudi Arabistan’da Aile Arabulucu-Hakemligi Uygulamalar, (istanbul: Istanbul
Universitesi, Sosyal Bilimler Enstitiisii, Yiiksek Lisans Tezi, 2022).

4 Mehmet Ali Yargi, “et-Tatbikatii’l-Kazaiyye li’t-Tahkimi inde’s-Sikaki Beyne’z-Zevceyni
min Hilali’s-Sukiki ve’z-Zubiti fi’l-Mahkemeti’l-Ammeti bi’r-Riyad,” Mecelletii ’I-Hicazi l-
Alemiyye”, 14/ (2016), 14/93- 132.

180



Okur / Suudi Arabistan’da Aile Arabuluculugu ve Hakemligi Uygulamalari

arabuluculugun ayrintilarina ve kurumsallagsmasina dair hukuki degisiklikleri
kapsamamaktadir.

Suudi Arabistan’da tahkim miiessesesinin isleyisi hakkinda Arapca yazilmis
en kapsamli eser, “et-Tahkimii fi’s-Seriati’l-Islamiyye” adli calismadir. Bu eserin
miiellifi Abdullah b. Muhammed b. Sa’d Ali Huneyn’dir. Hey’etii Kibari’l-Ulema nin
(Biiyiik Alimler Heyeti) bir iiyesi olan Ali Huneyn otuz yila yakin hakimlik gorevinde
edindigi tecriibelerle kaleme aldig1 bu eserinde Suudi Arabistan’daki tahkim
uygulamalarinin fikhi altyapisi ve yasal dayanaklar1 hakkinda ayrintili tahliller
ve agiklamalar sunmaktadir.® Ali Huneyn’in bu eseri Krallik’taki uygulamalarin
dayanaklarinin anlasilmasina énemli bir katki saglamaktadir. Ancak agiklamalar
teorik diizeyde ele alinmig ve uygulamalar 6rneklerle desteklenmemistir. Dolayisiyla
kitap, kurumsal isleyis hakkinda bilgi edinmek isteyenler i¢in bir veri kaynagi
olma 6zelliginde degildir. Arapca literatiirde ele alinacak bir diger ¢alisma, Riyad
Genel Mahkemesi’'nin eski hakimlerinden Dr. Hamd b. Abdiilaziz el-Hudayri’nin
‘el-Icraatii’l-Kadaiyye fi’l-Miiskilati’z-Zevciyye’ baslhkli ve 2010 yilinda Suudi
Arabistan Adalet Dergisi’nde yayimlanan makalesidir.® Hudayri bu makalesinde
esler arasindaki anlagsmazliklarin mahkemede ele alinma usullerini ve dayanaklarini
incelemis; arabuluculuk ve tahkim konularina da deginmis ancak bu uygulamalarin
detaylarina yalnizca dava siirecindeki yerlerini agiklamak amaciyla kisaca yer
vermistir.

Ingilizce literatiirde konumuzla ilgili iki makale bulunmaktadir. Bunlardan biri
‘The New and the Old - A Qualitative Analysis of Modes of Conflict Resolution in the
Kingdom of Saudi Arabia’ adli ¢alismadir.” Bu makale Suudi Arabistan Kralligi’nda
alternatif anlagsmazlik ¢6ziim yontemlerinin analizi seklinde hazirlanmistir.
Arabuluculugun, aile arabuluculugu ve genel arabuluculuk arasinda bir ayrim
yapilmadan genel olarak ele alindig1 makalede hakimler ve arabulucularin da
dahil oldugu toplam 15 yetkili ile yapilan anketler ve bunlarin analizi yoluyla
Suudi Arabistan’daki uygulamalarin igerigi ve niteligine dair verdigi kisa ve 6z
bilgiler barindirmaktadir. Ancak makale arabuluculugun kurumsal isleyisi, gelisimi
ve hukuk sistemi i¢indeki yerine dair herhangi bir veri icermemektedir. Konuyla
ilgili diger bir Ingilizce makale, Sharia Walker’1n ‘Between Religion and Culture

5 Abdullah b. Muhammed Ali Huneyn, et-Tahkimu fi ’s-Seriati’I-Islamiyye, (Sebeket-ii Alukah).
6  Hamedb. Abdii’l-Aziz el-Hudayri, “el-Icraétii’l-Kadai‘yye fi’-Miiskilati’z-Zevciyye,” Meceletii’l-
Adl, (2009), 45/125-168.

7  Maura A.E. Pilotti, “The New and the Old: A Qualitative Analyis of Modes of Conflict Resolution
in the Kingdom of Saudi Arabia,” International Negotiation 25/ (2020), 1-19
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in the Saudi Context’ adl1 ¢alismasidir.® ingiltere’de Bat1 tarzi1 arabuluculuk egitimi
alan yazar, bu ¢alismasinda dini kiiltiirin koklestigi toplumlarin genel kabullerinin
arabuluculuk uygulamalarina nasil yansidigini arastirmay1 hedeflemistir. Aslen
Suudi Arabistanli olan Walker, bu arastirma sirasinda arabuluculuk oturumlarina
katilma ve arabulucularla birebir goriisme imkani1 bulmustur. Walker’1n katildigi
oturumlarinda edindigi bilgiler, tilkedeki uygulamalarin bazi ayrintilarina dair
onemli katkilar sunmaktadir. Ancak makale, arabulucu-hakemligin kurumsal
uygulamalarina dair herhangi bir boliim veya agiklama igermemektedir.

Yukaridaki agiklamalardan anlasilacagi lizere arastirma konumuzla ilgili
miistakil bir ¢alisma bulunmamaktadir ve konuya dolayli olarak deginen eserler
de oldukg¢a smirlidir. Tespit edilen agigin kapatilmasina katki saglamak amaciyla
siirdiirdiigiimiiz arastirmamizda, uygulamalarin yerinde incelenmesi amaciyla
Kralligin ilgili kurumlarinda saha ¢alismasi hedeflenmis, ancak Suudi Arabistan
Adalet Bakanligina yapilan miiteaddit bagvurularimiz cevapsiz kaldigi icin maalesef
miimkiin olmamistir. Bu nedenle arastirmamiz hukuki mevzuat, mevzuat serhleri,
dava ornekleri ve alanda yapilan akademik c¢aligmalar iizerinden yiiriitiilmiis;
giincel degisiklikler Adalet Bakanliginin resmi siteleri ve sosyal medya hesaplari
araciligryla takip edilmistir. Bu yontemle, ¢alismamiz tamamlanana kadar ytirtirlige
giren yeni uygulamalarin igerige dahil edilmesi saglanmisgtir.

Suudi Arabistan’da Aile Arabuluculugu ve Hakemligi Uygulamalar:

Suudi Arabistan’da aile anlagsmazliklarinda uygulanan arabuluculuk yargi ici
arabuluculuk, devlet destekli arabuluculuk, resmi izinli arabuluculuk olmak tizere
ii¢ ana kisma ayrilmaktadir. Gerektiginde is birligi yapan bu li¢ kanal, Suudi
Arabistan’daki aile arabuluculugu uygulamalarinin biitiiniinii olusturmaktadir.

21. yiizyil itibariyla Suudi Arabistan’da da aile gekismeleri dava oranlarinda hizl
bir ytikselis oldugu tespit edilmistir. Bu durum bogsanma oranlarindaki artisa isaret
etmesinin yani sira mahkemeler lizerinde kontrolii zor bir yogunluk olusturmus ve
tiim bu gelismeler toplum diizenini korumak i¢in bazi tedbirlerin alinmasini zorunlu
kilmistir.” Bu sebeple, mahkeme yiikiinii hafifletmek, davalarin 6zenle gériilmesini

8  Sharia Welker, “Mediattion-Between Religion and Culture in the Saudi Context,” Cultiral
Encounters and Emergent Practices in Conflict Resolution Capacity-Building, ed. Tamra Pearson
d’Estrée (Cham, Switzerland, 2018), 267-301.

9 Vizarati’l-Adl, “el-Kitabu’l-Thsai li-Am 1438, Agustos 23,2024, https://www.moj.gov.sa/ar/
MediaCenter/Pages/Versions.aspx, https://portaleservices.moj.gov.sa/Downloades/Annual
Report_1438.pdf.;ksamoj, el-Mehdkimii’I-Miitehassisa bi’l-Memleke- Istidyu’I-Ihbdriyye, Agustos
23, 2024, video, 05:40:00-16:00:00, https://www.youtube.com/watch?v=8q3Qxe5N4Zg
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saglamak ve aile ¢ekigmelerini aile birliginin devami lizerine sonlandirmaya yardime1
olmak amaciyla arabuluculuk, yargryla ortaklasa ig goéren ayr1 bir uygulama olarak
kurumsallagmaya baglamistir. '

Ik olarak 2000 yilinda, o dénemde aile davalarindan sorumlu olan Riyad
Sosyal Giivenlik ve Evlenme Mahkemesi biinyesinde muslih olarak adlandirilan
arabulucularin gorev aldig1 arabuluculuk biirolar1 agilmis ve bosanma talebiyle
mahkemeye basvuran ciftler, aralarinda sulh saglanmasi amaciyla bu biirolara
yonlendirilmeye baslanmustir.!! Arabuluculugun pilot uygulamalarinin kisa siirede
olumlu sonuglar vermesi lizerine ¢ogaltilmalarina karar verilmis'? ve ilk arabuluculuk
biirolar1 yonergesi 2013 yilinda “Merkezii’l-Musalaha Diizenlemesi” adiyla ilan
edilmistir.”® Acilacak arabuluculuk merkezinin gorevi, “Islam seriatinin hiikiimleri
ve ilgili nizamlarin geregini ihlal etmeksizin ¢ekismeleri sulh ile sonlandirmak™
olarak tanmimlanmustir. Tlgili yonergelerde, belirlenen sartlara uygun sivil kurumlarin
da arabuluculuk biirosu olarak kabul edilebilecegi resmen kabul edilmistir.
Bunun icin aranan sartlar: Suudi Arabistan’da faaliyet yapma ruhsatina sahip
olma, arabuluculukla ilgili ¢alismalart bulunma ve arabuluculuk oturumlari igin
uygun ortamlara sahip olmaktir."* Pilot arabuluculuk uygulamalarinda gorev yapan
arabulucular, seriat fakiilteleri ve diger yiiksek egitim kurumlari mezunlarindan
se¢ilmis ve biiro calisanlarinin ihtiya¢ duyduklarinda cami ve kabile seyhleri
gibi kanaat onderlerinden yardim almalarina da izin verilmistir.!> Arabuluculuk
yonergeleri sonrasindaysa bakanlik mensuplarinin, onayli devlet memurlarinin
asil olarak, bakanlik karartyla belirlenmis sartlari saglayan sivil kisilerin de kayitl
arabulucu vasfiyla arabuluculukta gorev alabilecekleri kabul edilmistir.'®

Arabulucu olabilmek i¢in tam ehliyet sahibi olmak, ahlakli bir yasam siirmek,
bunu zedeleyecek bir sugtan hiikiim giymemis olmak ve lisans derecesinde bir
diplomaya sahip olmak gerekmektedir. Belirlenen kriterleri saglayan kisilerin

10 Hamed el-Huneyn, “es-Sulh ve Devruhi fi Taklisi’d-Deava’l-Kazaiyye”, Mecelletii’l-Adl 46/
(1431), 332.

11 Mehmet Ali Yargi, Suudi Arabistan’n Yarg: Sistemi (istanbul: IFAV Yaymlari, 2014), 279.;
Mehmet Ali Yargi, “el-Icraétii fi inhai Halati’t-Talaki’s-Selas,” Mecelletii’l-Adl 55 (2012):
82-83.

12 el-Huneyn, “es-Sulh ve Devruht fi Taklisi’d-Deava’l-Kazaiyye,” 322.

13 Suudi Arabistan Bakanlar Kurulu, “Tanzimu-Merkezi’l-Musélaha,” Agustos 23, 2024, https://
laws.boe.gov.sa/BoeLaws/Laws/LawDetails/fe7f3828-c47¢-4d95-a56¢-a9a700f27196/1

14 Suudi Arabistan Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraatuh,” md.
8, Agustos 23,2024. https://laws.moj.gov.sa/legislation/L8P6Hfv3EBXMalUZhUupHA==

15 el-Huneyn, “es-Sulh ve Devruht fi Taklisi’d-Deava’l-Kazaiyye,” 332-333.
16 Suudi Arabistan Bakanlar Kurulu, “Tanzimu-Merkezi’l-Musalaha,” md. 1,1/5,3.4.
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goreve baglayabilmeleri igin ayn1 zamanda merkez tarafindan diizenlenen egitim
seminerlerine katilmalari, biiro tarafindan gerceklestirilen yazili ve sdzlii sinavlari
basartyla gegmeleri ve bir arabulucunun gézetiminde en az 10 sulh oturumunda
gorev alarak staj yapmalari gerekmektedir.!” Ayrica gorev siirelerince her yil en az
bes saat olmak iizere, merkezin diizenledigi egitim seminerlerine katilmalar1 ve bu
seminerlerin diizenlenmesinde de gorev almalari istenmektedir. Arabulucularda
erkek olma sartt aranmamaktadir. Nitekim kayitl arabulucu olmak i¢in bakanliga
bagvuran adaylarin %46’sinin kadin oldugu belirtilmigtir.'®

Suudi Arabistan’in 2030 vizyonu ¢er¢evesinde arabulucularin yetkinlikleri
degerlendirilirken 6l¢i kabul edilecek, ser‘i yetkinlikler, nizami yetkinlikler,
kisisel yetkinlikler, psikolojik yetkinlikler ve kiiltiirel yetkinlikler olmak iizere bes
ana kategoriye ayrilmig belli kriterler belirlenmistir. Bu kategorilerden ilki olan
ser’i yetkinlikler baglaminda bir arabulucu Kur’an-1 Kerim, slinnet, eser ve mana
delillerine dayanarak ‘zarar def olunur’ ilkesi ¢er¢evesinde arabuluculugun faziletini
ve ¢esitlerini bilmelidir. Ayrica nikah, talak ve nafaka konularinda gerekli ser‘i
bilgiye sahip olmalidir. Ornegin nikahmn hikmetlerini, maksatlarini, riikiinlerini,
talak lafizlarini ve hul‘un sahih olma sartlarii bilip agiklayabilmelidir. Nizami,
yani mevzuata dair yetkinliklerden olarak Ahval-i Sahsiyye davalarina konu olan
tiim meseleleri, dava ve sikayet arasindaki farklari, arabuluculuk alanlarini ve bu
baglamdaki genel prosediirleri bilip ifade edebilmeli ve ilgili 6zel mahkemeleri
tanimalidir. Kisisel ve psikolojik yetkinlik olarak mevcut bir sorunu fark edebilme,
¢Oziim gelistirebilme ve bu tespit edilen muhtemel ¢oziimleri uygulayabilme
becerilerine sahip olmalidir. Ayrica ortak calisma, baskalarinin fikirlerine
saygi duyma, elestirel diislinme, bagimsiz degerlendirme, 6z kontrol ve hedefe
yonelik program gelistirme, sakin, sabirli, dengeli diisiinebilme, sosyo-kiiltiirel
sorumluluklarini yerine getirebilme beceri ve yetkinliklerine sahip olmalidir."

Arabulucularin, belirli sartlar dahilinde ticret alma haklar1 vardir. Bu haklarini,
bagli olduklar1 merkezin ve taraflarin onay1 dogrultusunda kullanabilmektedirler.
llgili yonergelere gore, arabulucularin iicret alabilmesi igin dncelikle bakanligm
tanidig1 kayith arabulucu vasfina haiz olmalar1 ve eger varsa biironun bu konuda
belirlemis oldugu sartlara bagl kalmalar1 gerekmektedir. Ayrica taraflarin talebe

17 Suudi Arabistan Adalet Bakanligi, “Kavaidii’l-Ameli fi Mekatibi’l-Musalehati ve Icraétuhd,”
madde 6,7.

18 Vekaletii’l-Enbai’s-Suidiyye, “Vizaretii’l-Adl: 17 EIf Miitekaddim li’t-Tescil ke-Muslihin %
46 Minhum Nisa,” Agustos 23, 2024, https://www.spa.gov.sa/2029331

19 Hey’et-ii Takvimi ve’t-Tedrib, “Meayirii Mikyasi Kifayati’l-Muslihi’l-Miieccel,” Agustos
23,2024. https://x.com/AliHejri36/status/1420814985576517635,https://drive.google.com/
file/d/1GFL5FQ9zjPxq5tvytMIAdQIIM 1 YGdAPVU/view
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ve iicrete dair aydilatilmis onaylari alinmalidir. Ucretin miktar1 konusunda
belirli bir limit bulunmamakla birlikte ilke olarak arabulucunun bagimsizlik
ve tarafsizligini etkilemeyecek diizeyde olmasi gerektigi belirtilmistir. Merkez
teamiillerine gore arabulucularin, her yil belirli sayida davayi, karsiliginda belli
bir ticret talep etmeden iistlenmeleri gerekmektedir. Bu iicretsiz davalarin sayisi,
arabulucularin yeterliliklerine gore belirlenmeli ve arabulucunun kaydi sirasinda
dosyasina eklenmelidir.?

Arabulucularin is yetkileri belli durumlar i¢in kisitlanmistir. Buna gore
arabulucular, biiro yetkilisi ve taraflarin 6zel izni olmadikca; esleri, akrabalar
veya dordiincii dereceye kadar hisimlart adina fayda saglayacak ve dncesinde
taraflardan birinin talebiyle fetva verdikleri, hakemlik veya bilirkisilik yaptiklari,
sahitlik ettikleri ya da sorusturma islemlerinde bulunduklar1 davalarda arabulucu
vasfiyla gorev alamazlar. Dava siireci boyunca, davayla ilgili yonlendirmeler disinda,
taraflarin ortak izni olmasi miistesna, davaya dair vekillik, dava agma, tahkim veya
taraflardan biriyle istisare yapma hakkina sahip degildirler. Sulh siirecini tamamen
taraflarin rizasina baglh ve tam tarafsizlik saglanmis olarak yiirtitmelidirler.?!

Arabuluculugun isleyisi

Arabuluculuga mahkemenin yonlendirmesiyle, dava dncesinde bireysel basvuru
yoluyla veya dava siireci sirasinda bagvurulabilir. Bagvurularin kabul edilebilmesi
i¢in davalarin ser‘i kurallar ve ylriirliikteki nizamlara aykirilik igermemesi
gerekmektedir.” Ser’i aykirilik icermeme, hirsizlik, zina ve alkol kullanim1 haddi
gibi yalnizca Allah hakki sayilan had cezalarini gerektirmiyor olmay1 ya da helali
haram, harami helal kilmay1 igermemeyi ifade etmektedir. ilgili kanun metinlerinde
nizami aykirilik bulundurmama ilkesine dair 6zel bir 6rnek belirtilmemekle birlikte
metinlerin genel ifadelerinden bu sartin, mevzuata aykiri olamamay1 ifade ettigi
anlasilmaktadir.?

Arabuluculugun, hakimin talebi veya taraflarin istegi tizerine siirece dahil edilme
serbestligi 2020 yilinda baz1 yeni diizenlemelerle sinirlandirilmistir. Buna gore,
ortak ¢ocuklart olan eslerden biri bosama veya muhaleanin tespit edilmesini talep
etmesi ya da nikahin feshedilmesi davasi agmasi halinde mahkemenin onlart hakime
yonlendirmeden 6nce (dava sarti olarak) arabuluculuk merkezine yonlendirmesi

20 Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraatuh,” md. 9,11.
21 Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraatuhf,” md. 3-5,16.
22 Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraatuhf,” md. 2.

23 el-Huneyn, “Es-Sulh ve Devruhi fi Taklisi’d-Deava’l-Kazaiyye,” 332-333.
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gerektigi belirtilmistir.>* Tlgili yonetmelik ¢ikarilmadan énce anlagmali bosanmalar,
kocanin bogama ispat talebi, ortak ¢ocuk olup olmamasi fark etmeksizin, mahkemece
tespit ve tescil edilebilmekteydi. > Arabuluculugun bu sekilde kismen zorunlu
hale getirilmesi, yiiriirliikteki nizamlarin ve Islam hukukunun gocuk haklarma
dair hiikiimlerine dayandirilmaktadir.?® Adalet Bakan1 yeni diizenlemeyle erkegin
tek tarafli bogsamasi durumunda nafaka ve ¢ocuklarin ziyareti gibi konularda
dogabilecek muhtemel hak kayiplarini 6nlemeyi hedeflediklerini belirtmistir.?’
Arabuluculugun dava sart1 olarak isletilmesinin sulhun rizaya dayali bir akit
olmasi kuraliyla?® ¢elismedigi soylenebilir. Zira yapilan diizenlemeler, ¢ekismeli
ciftlerin sulh olmasimi degil, sulh olmaya yonlendirilmesini zorunlu kilmaktadir. Bu
sekilde taraflarin sulh olmama haklar1 korunmakla birlikte, evliligi sonlandirmanin
getirecegi sorunlarla o sorunlar heniiz belirmeden yiizlesmeleri saglanmaktadir.

Arabuluculuk oturumlarinda arabulucu, asil taraflar veya varsa vekilleri
bulunmalidir. Taraflarin onayladig: tiglincii kisilerin oturumlara kabul edilmesi
mimkiindiir. Eger taraflardan biri vekil atamigsa asil tararin bulunmasi zorunlu
degildir. Bununla birlikte vekilin atandig1 durumda asil taraf oturuma katilsa
dahi vekilin de varligi gerekmektedir. Arabulucu ve yardimcilart haricindeki
tiim katilimcilardan gizlilik ilkesine ve oturum adabina uyacaklarina dair taahhtit
alinmaktadir. Oturumlar arabulucunun kontroliinde seriata, nizamnamelere ve

24 Suudi Arabistan Adalet Bakanlig1, “Miizekkire Idahiyye 1i’l-Madde (16/33) mine’l-Levaihi’t-
Tenfiziyye li-Nizami’l-Miirafeati’s-Ser’iyye”, Agustos 23,2024, https://x.com/Law31i/
status/1229318741118328832

25 Mehmet Ali Yargi, “Bedel Karsiliginda Bosanma ve Muhalea Uygulamalari: Suudi Arabistan’da
Bir Inceleme,” M. U Iléhiyat Fakiiltesi Dergisi 42, no. 1 (2012): 42/141-172.; Yarg, “et-Tatbikatii’l-
Kazaiyye li’t-Tahkimi inde’s-Sikaki beyne’z-Zevceyni min Hilali’s-Sukiki ve’z-Zubiti fi’l-
Mahkemeti’l-Ammeti bi’r-Riyad,” 82.; Muhaymid Ibrahim, el-inhddtiis-Siibiitiyyetii bi’l-
Mehdkimi’s-Ser ’iyye bi’l-Memleketi’'I-Arabiyyeti s-Sutidiyye, 2/732-733.

26 Adalet Bakanligi, “Miizekkera Idahiyye li’l-Maddeti (33/16) Mine’l-Levaihi’t-Tenfiziyyet li-
Nizami’l-Miirafeati’s-Ser‘iyye.”

27 Rutana Haliciyye, Meali Veziru I-Adli s-Sutidiyyi Dr. Velid Es-Samdni Da ‘fu Berndmeci fi s-Stira
Mea * Abdullah El-Miideyfer, Agustos 23,2024, 01:00:02-01:03:00,https://www.youtube.com/
watch?v=Lg2uOvE5tk0&t=3791s.

28 Ebu Bekr Semsii’l-E’imme Muhammed b. Ebi Sehl Ahmed Es-Serahsi, E/-Mebsut, (Beyrut,
Liibnan: Daru’l-ma ‘rife, 1993.), 20/134.; ibnii Ciizey, EI-Kavdninu 'I-Fikhiyye, (es-Samile),221.;
Ebi’l-Fadl Ahmed b. Al el-Askalani ibn Hacer, Fethu I-Bari Serhu Sahihi’l-Buhari, ed.
Muhammed Fu’ad Abdu’l-Béaki (Beyrut: Daru’l-Ma‘rife, 1960), 5/40,5/307.; Faysal b. Sa’d
El-Usaymi, “Es-Sulhu Fi Meclisi’l-Kadai,” Meceletii’l Adl, no. 67 (1436),19.
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merkezin belirledigi delillere? uygun olarak yiiriitiilmelidir. Arabulucunun,
arabuluculuk kurallarini ihlal etmemek ve ser’i bir soruna yol agmamak sartryla
oturumlar 6ncesinde veya esnasinda ¢iftle ayr1 goriismeler yapma yetkisi
bulunmaktadir. Taraflarin vekil atadiklari durumda da arabulucu, sulha ulasmak
maksadiyla asil taraflarla goriisme ve toplant1 yapmayi talep etme yetkisine sahiptir.*

Arabuluculuk biirosu yetkilileri kayit anindaki ilk gozlemlerinde taraflarm iletisim
durumunu kontrol ederler. Siire¢ taraflara Kur’an-1 Kerim’den ayetler ve hadisi
serifler hatirlatilarak baslatilir ve bu yolla eslere bosanmanin mahiyeti hakkinda
farkindalik kazandirmak amaglanir. Bu siiregte taraflara yarginin tistlenemeyecegi
birgok ek fayda saglanir. Ornegin, bosanma ahkami hakkinda bilgi verilir. Eger koca
bosama soziinti sarf etmigse iddet siiresi i¢inde karisiyla ayn1 meskende kalmasinin
geregi ve eger isterlerse geri donmelerinin imkani hatirlatilir. Ayrica, bid‘1 talak
gibi dinen hos karsilanmayan uygulamalardan kacinilmasi i¢in de gerekli bilgiler
verilmektedir.*! Eger ¢cekismenin sebebi maddi sikintilarsa, hayirseverlerden yardim
saglanmaya caligilabilir.>? Gerekli tiim siireglerin tiiketilmesi sonrasinda g¢ift,
bosanma talebindeki kararini siirdiiriirse arabuluculuk, ayrilma sonrasi belirmesi
miimkiin ¢ekismeleri engellemek amaciyla nafaka, hadane hakki ve ziyaret giinleri
gibi konular1 diizenlemek i¢in gerekli destegi sunma goreviyle devam eder.*

Ilgili yonergelere gore arabulucular, arabuluculuk siirecini, basvuru tarihinden
itibaren ilk 20 giinliik siire i¢inde aile birliginin devamini saglayacak bir sulh ile
sonlandirmaya ¢aligsmalidir. Eger bu siirecte evlilik birliginin devami tizerine sulh
saglanirsa, kararlar tutanak (mahzar) altina alinarak belgelenir. Evlilik birliginin
devamu iizerine sulh saglanamadigi durumlarda ise ayrilik sonrasi yeni bir
cekismenin dogmasini engellemek amaciyla on giinliik ek bir siirede ¢iftin gocuklar
iizerindeki nafaka ve ziyaret gibi haklarda ortak bir karara varmalar i¢in gayret
edilmelidir. Bu agamada, ihtisas sahibi bir arabulucu, ciftleri anlasmazliklarinin

29 Merkezin ¢ikardig deliller, arabulucunun kullanabilecegi ve sulh saglanmast i¢in gerekli goriilen
delil toplama veya iddiay1 arastirma yontemleridir. Ornegin varsa dava dist su¢ dosyalarinin,
taraflar hakkinda verilmis doktor raporlarinin arastirilmasi yoluyla edinilecek bilgiler bu deliller
arasinda yer alabilir. Merkezin ¢ikardigi delillerin ne olduguna dair bu ayrint: bilgiler Usra
Dernegi yetkilisinin sahsima sozlii olarak yaptigr agiklamalardan edinilmistir.

30 Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraétuhf,” madde.15,16.

31 el-Huneyn, “es-Sulhu ve Devruht fi Taklisi’d-Deava’l-Kazaiyye”, 331-332.

32 el-Huneyn. 328-333.; Sharia Welker, “Mediattion-Between Religion and Culture in the Saudi
Context,” Cultural Encounters and Emergent Practices in Conflict Resolution Capacity-Building,
ed. Tamra Pearson d’Estree, Ruth J. Persons (Manchester, University of Manchester,2018),
267-301.

33 Adalet Bakanhgi, “Miizekkera Idahiyye li’l-Maddeti (33/16) Mine’l-Levaihi’t-Tenfiziyyeti
li-Nizami’l-Mirafeati’s-Ser ‘iyye.”
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kanuni ve toplumsal sonuclar1 hakkinda bilinglendirir. {1k ve ikinci siire¢, davanin
ilk kaydindan itibaren 30 giin i¢inde sonlandirilmalidir. Oturumlar sonucunda kismi
veya tam sulh saglanirsa arabulucu, {izerinde anlagmaya varilan usul ve sartlari,
varsa onayli formda, yoksa merkezin belirledigi usul ve sartlara uygun olarak
tutanaga kaydeder. Sonrasinda esler bosamanin tespiti veya nikahin feshi igin
mahkemenin ilgili dairesine havale edilir. Esler mahkemeye sevk edildiklerinde
hakim sulhta alinan kararlar1 dikkate alarak hiikiim verecektir. Belirlenen siire
igerisinde sulh saglanamamigsa arabuluculuk siirecinde gerceklestirilen tiim islemler
ve arabulucunun bilirkisi sifatiyla nafaka konusundaki takdirleri rapor edilerek
dava mahkemeye havale edilir. Ilgili daire davay1 sulh merkezinden gelen raporu
dikkate alarak neticelendirir.*

Arabuluculuga konu her dava igin belli siireler belirlenmistir. Buna gore nafaka,
velayet, ziyaret, mesken ve bosama (talak) davalarinda maksimum siire 30 giin;
nikdhin feshi, hul® ve mehir davalarindaysa 45 giindiir. Belirlenen bu siirelerde
tamamlanamayan arabuluculuklar, siire bitiminde sonlanir. Ancak biiro yetkilileri
ozel izinle siireci uzatma talebinde bulunabilirler.*® Siire¢ devam ederken taraflardan
birinin geri ¢ekilmesi, 6liimii veya tilizel kisiliginin sona ermesi arabuluculugu
sona erdiren durumlardandir. Ayrica arabulucu siirecin devam etmesinde bir fayda
olmadigina kanaat ederse veya taraflar arabuluculuk adabina uygun davranmazsa,
gerekli bilgileri tist makama rapor ederek davadan ¢ekilme hakkina sahiptir.3

Arabulucularin anlagma sartlarii kaydettigi belge “Mutabakat Senedi” olarak
adlandirilir. Mutabakat senetleri onaylandiginda Tenfiz Nizamimin: “Sulh icin
goreviendirilen kurumlarin veya mahkemelerin onayladigi mutabakat senetleri
ilamli icra senetlerindendir” maddesi geregince, resmi belge hiiviyeti kazanir.*’
(Bkz.Resim 1)

34  Adalet Bakanlig1, “Miizekkera idahiyyeti li’l-Maddeti (33/16) Mine’l-Levaihi’t-Tenfiziyyeti
li-Nizami’l-Miirafeati’s-Ser ‘iyye.”

35 Adalet Bakanlig1, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraétuh”, md. 14,15.;Adalet
Bakanlig, “Miizekkiratii’n-idahiyyetiin Li’l-Maddeti (16/33) Mine’l-Levaihi’t-Tenfiziyyeti
Li-Nizami’l-Miirafeati’s-Ser’iyye.”

36 Adalet Bakanlig1, “Kavaidii’l-Ameli Fi Mekatibi’l-Musalehati ve Icraatuhti”, md. 18.

37 Adalet Bakanhigi, “Miizekkera idahiyyeti li’l-Maddeti (33/16) Mine’l-Levaihi’t-Tenfiziyyeti
li-Nizami’l-Miirafeati’s-Ser ‘iyye.” ; Suudi Arabistan Bakanlar Kurulu, “Nizdmu’t-Tenfiz”, md.
9/3, Agustos 23,2024. https://laws.boe.gov.sa/BoeLaws/Laws/LawDetails/c81ba2f1-1bf1-443b-
9blc-a9a700£27110/1
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Resim 1. Mutabakat Senedi Ornegi

Mer’i kanunda nafaka borglar acil tahsilat gerektiren sorumluluklardan kabul
edilir. Bu sebeple eger mutabakat senedi nafakayla ilgili bir karar i¢eriyorsa senet
“aciliyetli ilamli icra senedi” hiitkmiinde olarak derhal uygulanir.?®

Gizlilik ilkesi geregi taraflar arabuluculuk sirasinda edinilen bilgileri ve belgelerin
icerigini mahkeme veya tahkim heyetiyle sahitlik veya ispat amaciyla paylasamazlar.
Bu genel kuralin istisnasi olarak: arabuluculukta alinan kararlarin uygulanmasi
i¢cin gerekli karar ve kayitlar, taraflarin kendi sunduklar: delilllere dair veriler
veya ortak kabulle paylasilmasinda sakinca gormedikleri bilgiler, suga sebebiyet
verme ihtimali olan bilgiler ve arabulucunun usulsiiz davranislarina dair verilerin
gerektiginde ilgili makam ve kurumlarla paylasilmasina izin verilmistir.**

2014 yilinda Mekke-i Miikerreme Mahkemesi’nde goriilen bir talak ispati davasi,
sulh uygulamasinin isleyisine dair 6nemli veriler sunmaktadir. Bu 6rnek davada
kar1, kocanin kendisine siddet uyguladigini, nafakasini ihmal ettigini ve ii¢ kez
bosadigini iddia ederek boganmanin onaylanmasini talep etmektedir. Diger yandan
koca, suclamalari reddetmekte ve karty1 sadece iki kez bosadigini, ti¢iincii seferde
kullandig1 lafz1 pekistirmek i¢in sdyledigini, ancak bu sdzii karmin, iiglincii bosama
olarak kabul ettigini ileri siirerek evliligin devamina hilkmedilmesini istemektedir.
Dava arabuluculuga havale edilmistir. Arabulucular, 6ncelikle taraflarla ayr1 ayr
goriliserek iddialart dinlemistir. Goriismeler siirecinde, kar1 bosanma talebinden

38 Suudi Arabistan Adalet Bakanlig1, “El-Levaihu’t-Tenfiziyyeti Li-Nizami’l-Miirafati’s-Ser ‘iyye,”
md.169/b, Agustos 23,2024. https://laws.moj.gov.sa/legislation/0lm30fFbZm8VO6mQOfxD
Gw==

39 Adalet Bakanhigi, “Kavaidii’l-Ameli Fi Mekatibi’l-Musalehati ve Icraatuhi,” md.17.
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hi¢ vazgegmemistir. Koca ise bosanmama isteginde 1srarint siirdiirmekle birlikte
mahkemede reddettigi siddet ve nafaka ihmali gibi su¢lamalari itiraf etmistir. Bunun
tizerine arabulucular, kocanin kartya verdigi zarar1 kabul etmesi geregince evliligin
karidan alinacak bir bedel olmaksizin sonlandirilmasini uygun goérdiiklerini rapor
ederek davayi tekrar hakime sevk etmistir. Geri donen bu davada hakim oncelikle
arabulucularin kararini taraflara sunmus, kadin kabul etmis ancak koca itiraz
etmistir. Sulh olmamakta 1srar eden taraflarin nikahini1 hakim, seriatin imkanlar1 ve
arabulucularin raporunu dikkate alarak bedelsiz sekilde feshetmistir. Koca, karari
temyize gotiirmiis ve temyiz mahkemesi, bosanmanin fesihle sonu¢lanmasinin
nedeninin anlasilmaz oldugu gerekgesiyle karari bozmusgtur. Dava hakimi, temyiz
hakimlerine, delil yetersizligi nedeniyle kocanin kariy1 tek tarafli irade beyaniyla
bosamis olmasini (talaki) ispat edemedigini, ancak kocanin kartya verdigi zarari
kabul ettigi i¢in zarar geregi nikahin feshi imkaninin belirdigi ve bu gerek¢eyle
bosanmaya hiikmettigini belirtmistir. Hakimin gerekgeleri hakli bulunmus ve karar
temyiz hakimlerince de onaylanarak kesinlik kazanmigtir.*’

Bu 6rnekte arabuluculuk, taraflarin sulh olmasini saglayamamustir. Ancak taraflarla
ayr1 ayri ayrintili gériisme imkanlar1 dolayisiyla davanin gerekliliklerine uygun bir
Ozenle goriilmesine katkida bulunmustur. Ayrica, kocanin baglangicta hakim 6niinde
kabul etmedigi sug¢lamalar1 arabuluculuk siirecinde itiraf etmesi dava siirecinin
hizlanmasina yardimc1 olmustur. 2010 yil1 istatistiklerine gore, yalnizca Riyad Genel
Mahkemesi’ne yilda 4800 talak basvurusu yapildigi bilindiginde,*' arabuluculugun
davalar1 hizli bir sekilde sonlandirmadaki rolii, gbz ardi edilemeyecek bir fayda
olarak 6ne ¢cikmaktadir. Bu cimleden olarak Adalet Bakanlig: istatistiklerine gore
sulha dair diizenlemelerin yiiriirliige girmesinin ardindan aile davalarinda %20,
bosanmalarda %22 oraninda azalma tespit edilmistir. Arabuluculuk merkezinin
verilerine goreyse 2020 Subat ayindan 2021 Eyliil ayma kadar 60.000 davada esler
arasinda sulh saglanarak toplumsal diizene katki saglanmistir.*?

2021 Subat ayinda Adalet Bakanligi’nin haber kanallarinda ve sosyal medya
hesaplarinda ilan edilerek agilan 6rnek arabuluculuk merkezinin ¢evrimigi ve
yliz yiize arabuluculuga imkan saglayacak sekilde diizenlendigi belirtilmistir.
Cevrimigi ve yliz yiize arabuluculuk i¢in kayit, randevu alma, belge olusturma

40 Suudi Arabistan Adalet Bakanligi “Mecmiiatii I-Ahkami’I-Kazdiyye li-Am 1435 h. (2013 M.),”
(Riyad,Suud: Merkezi’l-Buhusi bi-Vizareti’l-Adl, 2013), 8/404-408.

41 el-Huneyn, “Es-Sulh ve Devruh fi Taklisi’d-Deava’l-Kazaiyye,” 328.

42 Vizarati’l-Adl, “Ba‘de Karari’l-Veziru’l-Adli Merkezii’l-Musalehati Yeshumu f1 Teraciiti’t-
Talak: Bi-Nisbeti%22,” Agustos 23,2024. https://x.com/MojKsa/status/1300841398825095170;
Vizaratii’l-Adl, “Inhau 60 Elf Talebi Musélahatin Kable Vusiliha ila Gaati’l-Mehakim,” Agustos
23,2024. https://x.com/MojKsa/status/1452283910294020101
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hizmetleri, Adalet Bakanlig1 tarafindan kurulan “Terdzi Platformu” {izerinden
gergeklestirilebilmektedir.* (Bkz. Resim 2)
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Resim 2. Ornek Sulh Biirosu Terazi Platformu Hizmetinden Bir Gériintii

Resmi Destekli Arabuluculuk

Resmi Destekli Arabuluculuk, halk iizerinde manevi otoritesi olan bazi devlet
yetkililerinin destegiyle yiirtitiilen bir arabuluculuk modelidir. Bu tiir arabuluculugun
en belirgin 6rnegi, Mekke-i Miikerreme Valiligi’ne bagli Islahi Zati’l-Beyn
Kurulu’dur. 1999 yilinda Nasir ez-Zehrani’nin girisimleri ve Mekke-i Miikerreme
Emiri Abdiilmecid b. Abdiilaziz’in destegiyle kurulan Kurul, Mekke merkezli
olarak baslamis ve zamanla Hicaz’in tiim biiyiik sehirlerine yayilmistir. Kurul’un
amaci, toplumsal baglar giiglendirmek, iyimserligi yaymak, Miislimanlarin
ayiplarim 6rtmek ve toplumda barisi, affi tesvik etmektir.** Islahi Zati’l-Beyn
Kurulu 6ncelikle cinayet davalarinda kisas hitkmii verilen mahkumlarin, maktiiliin
velileri tarafindan affedilmesi i¢in arabuluculuk yapmasiyla taninmistir. Bunun
yani sira, tim muamelat ¢ekismelerinde ve aile anlagsmazliklarinda arabuluculuk
hizmeti sunan Kurul’un muamalet arabuluculugunda en basarili oldugu alanin
aile gekigsmeleri oldugu belirtilmistir.*> Mekke valisinin destegini alan ve bu yolla
valinin bireyler lizerindeki manevi otoritesinden yararlanarak devlet giiciiyle kanaat

43 Adalet Bakanhgi, “Kavaidii’l-Ameli fi Mekatibi’l-Musaleha ve Icraétuht”, md.14.; Vizaratii’l-
Adl, “Tedsinii Merkezi’l-Musalehati’n-Nemuzeci,” Agustos 23,2024.; https://x.com/MojKsa/
status/1354427239539109890#; https://taradhi.moj.gov.sa

44  Mekke-i Miikerreme Emirligi, “Lecnetii Islahi Z4ti’l-Beyn.”

45 Nasir ez-Zehrani, Lumii* ve Dumii*, (Mekketii’l-Miikerreme:Lecnetii Islah1 Zati’l-Beyn,
1427/2006), 45,87,106.
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onderleri otoritesini birlestiren Kurul* Nasir ez-Zehrani gibi baz1 iiyelerinin Islami
arabuluculuk literatiiriiniin gelismesine sagladigi katkilarla da g6ze ¢arpmaktadir.*’
[slahi Zati’l-Beyn Kurulunun Suudi Arabistan’da ve hatta tiim Islam diinyasinda
kurulan ilk islami arabuluculuk kurumu oldugu ileri siiriilmektedir.*

Kurul’un arabuluculuk hizmetlerinden faydalanmak isteyen bireyler, dogrudan
basvuru yapabilmektedirler. Ayrica Adalet Bakanligina bagli kurumlar, Mekke-i
Miikerreme valisi veya vekili, Cidde valisi ve diger bolge valileri, insan haklar1
kurullar1 ve hayir kuruluslarindan yonlendirilen davalar da kabul edilmektedir.

Kurulun arabuluculuk kurallar1 ve arabulucularda aradig1 6zellikler, islam hukuku
kaynaklar1 ve Adalet Bakanligi nizamnameleriyle uyumludur. Diger yandan kurulun
kendi literatiiriinde, sulhun isleyisi ve arabulucularin 6zelliklerine dair baz1 ek
hususlar belirlenmistir. Bunlarin baginda 6nleyicilik esas1 gelmektedir. Bu esasa gore
Kurulun arabuluculuk anlayisinda anlagmazliklara, belirtileri ilk ortaya ¢iktiginda,
olaylar bliyiimeden miidahale edilmelidir. Bu sekilde anlasmazlik tam olarak
belirdikten sonra miidahele edilme 6ncesinde farkli alanlara dagilip, doguracagi
olumsuz sonuglarin ¢ogalmasini engellemek amaglanmaktadir.*” Arabulucularda
Bakanligin belirledigi esaslara ek olarak ihlas, yumusak huyluluk, merhamet ve
zorluklara tahammiil gibi 6zelliklerin bulunmasi gerekli goriilmektedir. Arabulucu
her asamada, sulhun faziletleri ve dnemi konusunda taraflara farkindalik kazandirmali
ve siire¢ esnasinda korumasi gereken esaslardan olan, taraflari tanima, stres ve
kaygiya yol agmadan yakinlik kurma ve taraflarin haklarindan feragat etmeleri
gereken durumlarda birebir goriigmeler yapma, duygularin disa vurulmasia imkan
tanima, ¢ekismenin sebebi tam olarak anlasilmadan taraflari bir araya getirmeme
geregine uygun davranmalidir. Kurul arabuluculugun sonlandirilmasinda belirli
bir siirenin baglangici veya bitiminden ziyade, taraflar arasindaki ¢ekismenin sona
erdigi bir uzlasmanin esas alinmasi gerektigini kabul etmektedir.>

Arabuluculuk stireci sonlandiginda taraflarin kimlik bilgileri, ¢ekismenin sebebi
ve iizerinde anlasilan kosullarin kaydedildigi bir mutabakat senedi olusturulur.
Taraflarin imzalariyla olusturulan mutabakat senedi belgesi besmele, hamd ve
salavatla baglatilir.”' (Bkz.Resim 3)

46 Yusufel-Uveyd, “Vakiu’ Lecneti-Islah1 Zati’l-Beyn bi-imarati Mintikati Mekketi’l-Miikerreme
ve Ishamatiha’l-Istimaiyyeti’t-Terbeviyye,” (Yiiksek Lisans Tezi, "Mekke Ummii’l-Kura
Universitesi,2009) 53,74. https://dorar.uqu.edu.sa/uquui/handle/20.500.12248/124024

47 Bkz.ez-Zehrani, el-Minhdc fi Isldhi Zati’I-Beyn.; ez-Zehrani, Lumi* ve Dumd‘.
48 ez-Zehrani, El-Minhdc fi Islahi Zati’l-Beyn, 4.

49  ez-Zehrani, EI-Minhdc fi Islahi Zati’l-Beyn, 19.

50 ez-Zehrani, EI-Minhdc fi Isldhi Zati’l-Beyn, 43,85,86,91-94.

51 ez-Zehrani, El-Minhdc fi Isldhi Zati’I-Beyn, 137-40.
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Resim 3. Lecne Dernegi Sulh Belgesi Ornegi

Subesi Adalet Bakanligina kayitli degilse veya davayi tistlenen arabulucu Adalet
Bakanligina kayitli bir gérevli degilse, Kurul tarafindan olusturulan mutabakat
kaydi1 yalnizca dini agidan gegerli kabul edilir. Bununla birlikte, Mekke Valiligi’ nin
davalarin sonuglarindan haberdar edildiginin bilinmesi taraflar izerinde manevi bir
baski1 olusturmakta ve bu da anlagmanin sartlarinin korunmasina katki saglamaktadir.
Diger yandan Kurulun verdigi mutabakat kaydinin resmi olarak hukuki bir sonug
dogurabilmesi de miimkiindiir. Bunun i¢in taraflarin iizerinde anlastig1 sulh belgesini
mahkemeye basvurarak onaylatmalari gerekmektedir.

Resmi izinli Arabuluculuk

Resmi izinli arabuluculuk olarak adlandirdigimiz arabuluculuk uygulamalar1
Calisma ve Sosyal Kalkinma Bakanliginin izniyle kurulan sivil toplum kuruluglar
eliyle yiiriitiilen arabulucuk modelidir. Calismalariyla aileyi desteklemeyi amaglayan
bazi dernekler evlilik yardimi sunmak, toplumu evlilik konusunda bilinglendirmek,
evlenmek isteyen gengleri tanistirmak ve aile sorunlarinda uzman kisilere danisma
imkan1 saglamak gibi ¢esitli faaliyetlerde bulunmaktadir. Tiim bunlara ek olarak aile
i¢i anlasmazliklarda arabuluculuk hizmeti sunmakta ve bu amagla mahkemelerden,
polis merkezlerinden veya diger ilgili devlet kurumlarindan taraflarina havale
edilen davalarla ilgilenmektedirler.

52 Adalet Bakanligi, “Nizamii’l-Mirafeati’s-Ser’iyye,” md. 70.
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Bu hizmetle ¢alisan tiim dernekleri belirlemek ve tanitmak ¢aligmamizin amaci
ve imkan1 dahilinde degildir.* Ancak, Suudi Arabistan’da sulh uygulamalarinin
tiglincii bileseni olarak dnemli bir rol oynayan derneklerin sulha katkisini gostermek
amaciyla, temsil giicii yiiksek Cem‘iyyetii’t-Tenmiyet-i’l-Useriyyenin (Aile Gelisim
Dernegi) baz1 hizmetlerine kisa da olsa deginmek faydali olacaktir.

2012 yilinda arabuluculuk hizmeti vermeye baslayan Tenmiyet-i Useriyye
Dernegi, zikri gegen ¢alismalart kapsaminda arabuluculuga katki saglamak amaciyla
bolgedeki Mecmea“ Universitesi is birligiyle psikoloji, sosyoloji, sosyal bilimler
ve seriat mezunlarma yonelik g¢esitli sertifika programlart diizenlemektedir.>* Bu
programlar, aile destek ¢alismalarinda gorev alacak arabulucular ve diger personeli
yetistirmek amaciyla tasarlanmis 6zel egitim hizmetleridir.* iki donem ve toplamda
28 saat siiren egitim programlarinda Fikhu’l-iisra, Gelisim Psikolojisi, Egitimsel
Psikoloji, Psikolojik Danismanlik ve Aile Danigmanligi Rehberligi ve Esaslari,
Vakia Analizi, Psikolojik ve Ailevi Olgme Degerlendirme, Iletisim Becerileri,
Aile Sosyolojisi ve Psikolojik Rahatsizliklar gibi dersler verilmektedir. Ayrica,
katilimcilara staj egitimi de sunulmaktadir. Bu programlara Sosyal hizmetler
ve aile dernekleri, egitim kurumlari, saglik kurumlar ve I¢isleri Bakanliginin
cesitli birimlerinde ¢alisan rehberlerin yan1 sira, Sosyal Isler Bakanligi, Adalet
Bakanligi, Egitim Bakanligi, Igisleri Bakanlig1 ve Saglik Bakanligi mensuplariyla
iiniversitelerin seriat, sosyoloji, psikoloji ve sosyal hizmetler boliimlerinden mezun
olan kadin ve erkekler bagvurabilmektedir.*

Egitim faaliyetlerine ek olarak dernek, aile sorunlariin ¢6ztimiinde yeni yontemler
gelistirmek amaciyla aylik oturumlar diizenlemektedir. Alanda hizmet veren ilgili
sahislar ve kurumlarla bulugmalar organize ederek arabulucularin yetismesine
katki saglamaktadir. Bu tiir etkinliklere davet edilenler arasinda Ahval-i Sahsiyye
Mahkemelerinin hakimleri de yer almaktadir.’’

Dernek biinyesinde gorev yapan bazi arabuluculuk ve tahkim uzmanlarinin
Kral Faysal ve Iimam Muhammed b. Suud Universitesi Aile Danismanlig1 boliimii

53 Bkz. “Cem’iyyetii’z-Zevic ve’t-Tenmiyetii’l-Useriyyeti bi’t-Taif.”; “Cem’iyyetii’z-Zevac ve’t-
Tenmiyetii’l-Useriyyyeti bi’r-Ra’s.”; “Usra-Cem’iyyetii’t-Tenmiyeti’l-Useriyye bi-Biireyde.”;
“Cem‘iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa.”

54 “Cem‘iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa,” Agustos 23,2024 https://www.osarya.org.sa

55 El-Huneyn, “Es-Sulh ve Devruhti fi Taklisi’d-Deava’l-Kazaiyye,” 329.

56 “Cem’iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa,” “Bernamecii’d-Diiplamu’l-Aliyyi fi’l-irsadi’l-
Useriyyi”, Agustos 23,2024 https://www.osarya.org.sa/cs s¥-2Li Y )-a by

57 “Cem’iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa,” Agustos 24,2024. http://www.osarya.com/
Ll bl 54028 8900-lbad-s a1y yudl/
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mezunlarindan atandig1 belirtilmistir. Diger bazilartysa aile arabuluculugu alaninda
diizenlenen 40 saatlik 6zel egitim programini tamamlama sonrasinda goreve kabul
edilmistir. Bu sekilde yetkinlikleri saglanan arabulucular, gizlilik esasina bagh
kalarak oncelikle esler arasindaki ¢ekisme hakkinda tam bilgi sahibi olmakta ve
sonrasinda eslerin birbirlerini anlamalar1 i¢in ortak bir zemin hazirlamak adina
gerekli yardimlari saglamaktadirlar.™

Dernegin 2021 yilinin ilk yarisi istatistiklerine gore, arabuluculuga bireysel
basvurularda %78, mahkemelerden havale edilen davalarda %59, polis
merkezlerinden havale edilen davalarda %75 ve diger ilgili devlet kurumlarindan
havale edilen davalarda %70 ila %100 arasinda sulh saglama basarisi elde edilmistir.>®
Istatistiksel verilerde, sulh saglanan ¢ekismelerin ne kadarinda aile birliginin
devaminin saglandig1 ve ne kadarinin ¢ekismesiz ayrilikla sonuglandigina dair ayrinti
bulunmamaktadir. Ancak, dernegin miidiirii Seyh Halibi katildig1 bir sempozyumda,
es ¢ekismelerine iligkin davalarin ¢ogunlukla birlikteligin korunmasi seklinde
degil, sulh yoluyla ayrilik iizere sonuglandigini ifade etmistir.*

Suudi Arabistan’da Tahkim Uygulamalari

Suudi Arabistan’da tahkim, genel tahkim ve aile anlagsmazliklar1 tahkimi
olmak tizere iki ana kategoriye ayrilir.*' Aile anlagsmazliklari tahkimi, resmi olarak
mahkemelerde 1975 yilinda Hey’etii Kibari’l-Ulema’ nin (Biiytlik Alimler Heyeti)
fetvasiyla uygulanmaya baglamistir. Dava silirecinde tahkim ve sulh gibi alternatif
yontemlere bagvurulmasini tesvik eden ve donemin adalet bakaniin emriyle aile
anlagmazliklarinin gériilme usulii olarak mahkemelerde esas alinmasi istenen fetva,
aile tahkiminde hakemlerin kimlerden segilecegi, verdikleri hiikiimlerin nitelikleri
ve bu hiikiimlerin hakimi baglayiciligi gibi konularin kurallarin belirler niteliktedir.®

Yani sira tahkim yakin tarihte Ahval-i Sahsiyye Kanunun’da tekrar diizenlenmis
ve mevcut uygulamalarda degisiklik sayilacak bir yenilik getirilmeden, siirecin

58  “Cem’iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa,” “Abra 950 Celese ve Miisareketii 35 Muslihan
bi’l-Ahsa”.

59 “Cem’iyyetii’t-Tenmiyeti’l-Useriyyeti bi’l-Ahsa,” Agustos 24,2024. http://www.osarya.com/
< Sl s-Clelanl/

60 el-Huneyn, “Es-Sulh ve Devruhil fi Taklisi’d-Deava’l-Kazaiyye,” 329.

61 Suudi Arabistan Bakanlar Kurulu, “Nizdmu’t-Tahkim,” Agustos 24,2024. https://laws.boe.gov.
sa/BoeLaws/Laws/LawDetails/5535039e-13da-4316-8f53-2a9a700£26485/1

62  Ali Huneyn, et-Tahkimu fi s-Seriati’I-Islamiyyeti,369.; Yargi, “Bedel Karsiliginda Bosanma ve
Muhalea Uygulamalart: Suudi Arabistan’da Bir Inceleme,” 153.
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nasil igleyecegi sistemli bir sekilde ifade edilmistir®® Burada belirtmek gerekir ki
aile anlagmazliklarindaki tahkim uygulamalarmin Suudi Arabistan’daki tarihi,
1975’ten ¢ok daha eskiye gotiirtilebilir. Zira Necidli fakihlerin ve Kralligin eski
miiftiisii Ibrahim Ali’s-Seyh’in fetvalarinda aile anlasmazliklari ¢6ziimiinde tahkime
bagvurulmasi gerekliliginin konu edildigi goriilmektedir.* Dolayistyla Hey’etii
Kibari’l-Ulema’nin fetvasi ve Ahval-i Sahsiyye kanun diizenlemesinin yeni bir
uygulama getirmekten ziyade, mevcut uygulamalari sistemlestirip resmilestirdigini
sOylemek miimkiindiir.

Bir aile anlasmazligi mahkemeye tasindiginda davalarin, davacinin iddiast
ve davalimin bu iddia karsisindaki durumuna gore ikiye ayrilarak incelenmesi
miimkiindiir. Bunlardan ilki davacinin kotii muamele iddiasiyla basvurdugu ve
davalinin aleyhine yapilan suglamalari kabul ettigi davalardir.®® Bu durumlarda
hakim once taraflara sulh teklif eder ve eger sulh saglanirsa davay1 bu sulh iizerine
sonlandirir, Taraflarin sulh olmadig1 durumda ise hakim, davayi tahkime yonlendirir.
Bu tiir durumlarda, tahkim siirecinin devreye girip girmeyecegi hakimin takdirine
baghdir ve belirleyici unsurun hakimin kotii muamelenin niteligine dair kanaati
oldugu s6ylenebilir.*

Ornegin Cidde genel mahkemesinde goriilen bir davada kar1, kocanin sozlii ve
agir fiziksel siddet uyguladigini iddia ederek nikahin feshini talep etmistir. Davali
koca, karisina agir siddet uygulama suglamasini kabul etmeyerek yalnizca dort kez
tokat attigini itiraf etmistir. Bu davada, hakim yiize vurmanin dinen yasak oldugu
gerekgesiyle taraflari tahkime yonlendirmeden bosanmaya hitkmetmistir. Benzer
diger bir davada yine kari, agir siddet iddiasinda bulunmus ve koca siddetin agir
siddet degil sadece te’dip edici bir miidahele oldugunu soyleyerek suglamay1
tamamen degilse de kismen kabul etmistir. Ancak hakim bu davada taraflar
tahkime yonlendirmistir.®’

Mahkemede goriilen ikinci tiir davalar eslerden birinin hak ihlali iddiasiyla
mahkemeye bagvurdugu, ancak hakimin karar vermek i¢in yeterli kanit bulamadig:

63 Bakanlar Kurulu Suudi Arabistan, “Nizamii’l-Ahvali’s-Sahsiyye,” md. 100,110,111,112. https://
laws.boe.gov.sa/BoeLaws/Laws/LawDetails/4d72d829-947b-45d5-b9b5-ae5800d6bac2/1

64 Bazi Ulemai Necid’l-A’lam, Mecmiiatii 'r-Resdil ve’l-Mesdili 'n-Necdiyye. (Riyad: Daru’l- Asime,
1991), 1/386.; Muhammed b. ibrahim Ali’s-Seyh, Fetdva ve Rasdil. (Mekketu’l- Mukerreme:
Matbaatu’l-Hukime, 1979), 10/289-291.

65 el-Hudayri, “Icraétii’l Kadai'yye fi’l Miiskilati’z Zevciyye,” Meceletii’l Adl, 2009, 126.
66 el-Hudayri, “Icraétii’l Kadai'yye fi’l Miiskilati’z Zevciyye,”126.
67 Adalet Bakanlhg1, Mecmiiatii’'I-Ahkdmi’l-Kazdiyye li-Am 1435 h. (2013 M.), 9/146.
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davalardir.®® Karinin kocasini nafakasini ihmal etmek, sozlii ya da fiziksel siddet
uygulamak, dinen yasaklanmis sekilde yaklasmak veya madde kullanmakla sucladigi
ya da kocani karisini eslik gorevlerini yerine getirmemekle, itaatsizlikle ya da
izinsiz evden ¢ikmakla itham ettigi ve her iki tarafin da iddialarin1 kanitlayamadigi
durumlar bu tiir davalara 6rnek olarak verilebilir.®® Bu davalarda hakli-haksizin tespit
edilip davanin adaletle sonlanabilmesi i¢in davacinin iddialarini ispat edebilmesi
son derece dnemlidir. Ancak aile ¢ekismeleri genellikle kapali bir aile ortaminda
vuku buldugundan, ¢ekismenin igerigi sahitlikleri miimkiin ticlincii sahislara
yansimadig1 miiddetce herhangi bir kotii muamele iddiasinin ispati pek miimkiin
degildir. Dolayisiyla hakim oncelikle taraflara sulh teklif eder. Sulh olunmadigi ve
hiikmii miimkiin kilacak bir delile de ulasilamad1 durumlarda davanin hassasiyetine
uygun bir titizlikle gériilmesine imkan sagmak i¢in tahkim siireci baglatilir.”

Tahkime karar verildiginde, ilk olarak eslere kendi ailelerinden veya tercih
edecekleri kisilerden hakem segmelerini teklif edilir.”! Taraflar hakem tayin ederse,
belirledikleri hakemleri mahkemeye kaydettirmeleri gerekmektedir. Eslerin
yakinlarindan bu géreve uygun bir kisi bulunamamasi ya da uygun kisi bulundugu
halde gorevi tistlenmeyi reddetmesi gibi sebeplerden dolay1 aileden hakem atanmasi
miimkiin olmayabilmektedir. Taraflarin, mahkemenin kendi ailelerinden hakem
tayini talebine cevap vermeme hakki olsa da tahkim siirecini reddetme haklari
yoktur.” Dolayisiyla taraflarin kendileri hakem se¢mezlerse veya birisi hakem
secer, digeri hakem olmasi i¢in teklif edecegi kimsesi olmadigini ifade ederse
hakim taraflart mahkeme biinyesindeki Bilirkisi Heyetine havale eder ve hakemler
bilirkisilerden tayin edilerek tahkim iglemleri baslatilir™

Atanacak hakemlerde su 6zellikler aranir:

Islam: Eslerden biri ya da her ikisi Miisliiman ise, hakemlerin de Miisliiman
olma sart1 aranir. Ancak eslerin her ikisi de gayrimiislim ise, hakemlerin Miisliiman
olma zorunlulugu yoktur.”

68 Bakanlar Kurulu, “Nizamii’l-Ahvali’s-Sahsiyye,” md. 109.

69 Yargi, “Riyad Genel Mahkemesindeki Belgeler Isiginda Esler Arasindaki Gegimsizlik Halinde
Tahkim Uygulamalari,” 113-14.

70 el-Hudayri, “Icraétii’l Kadai'yye fi’l Miiskilati’z Zevciyye,” 126.

71 Bakanlar Kurulu, “Nizamii’l-Ahvali’s-Sahsiyye,” md 9.; el-Hudayri, “Icraétii’l Kadai‘yye fi’l
Miiskilati’z Zevciyye,” 127.

72 Bakanlar Kurulu, “Nizamii’l-Ahvali’s-Sahsiyye,” md.110.;Yargi, “Riyad Genel Mahkemesindeki
Belgeler Isiginda Esler Arasindaki Gegimsizlik Halinde Tahkim Uygulamalari,” 116.

73 Yargi, “Riyad Genel Mahkemesindeki Belgeler Isiginda Esler Arasindaki Gegimsizlik Halinde
Tahkim Uygulamalari,” 116.

74  Ali Huneyn, Et-Tahkimu fi’s-Seriati 'l-Islamiyye, 202.
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Adalet:”” Hakemler hakim tarafindan atandiginda, adil kisilerden seg¢ilmeleri
sarttir. Bu konuda hakim, kisileri 6zel bir sorusturmaya tabi tutmaksizin bilgisi
dahilinde adil olmalariyla yetinir. Ancak, esler tarafindan atanan hakemler i¢in —
eger esler razi olmuslarsa— adalet sifatina sahip olmalar1 zorunlu tutulmamaktadir.”
Mahkemelerdeki uygulamalarin bu sekilde isletildigi tespit edilmistir.””

Teklif: Hakemlerin akil ve balig (ergin) olmalar1 gerekmektedir.”

Erkek Olma: Hakemlerin erkek olmasi sarttir. Suudi Arabistan’daki
uygulamalarda, hakemler hakim olarak degil, sahit olarak gorevlendirilmekle
birlikte, hakimlerde aranacak bu sartin hakemler i¢in de gegerli olmasi, kadinin
tek bagina sahit olamamasi kuraliyla gerekgelendirilmistir.”” Bu durum, hakemligin
arabuluculuktan ayrildigi 6nemli noktalardan biridir.

Iki Kisi Olma: Hakemlerin iki kisi olmasi tercih edilen bir uygulamadir. Bazi
mezhepler tek hakemle tahkim yapilabilecegini 6ne siirse de Suudi Arabistan’da
iki hakem olmas1 gerektigi goriisii kabul edilmistir.*

Eslerin Ailesinden Olma: Eger hakemlerden biri eslerin ailesinden segilmis,
ancak diger hakemin yabanci bir kisi olmas1 zorunlu hale gelmisse, aileden olan
hakem iptal edilerek yerine aile disindan bir hakem atanmalidir. Béylece her iki
hakemin de aile disindan, yani yabanc1 kisilerden se¢ilmesi saglanir. Bu uygulama
Maliki mezhebinin kaynaklarinda belirtilen bir ayrintiya dayanmakta olup®!
taraflardan birinin, diger tarafin hakeminin akraba olmasindan dolay1 6nyargil
olabilecegi endisesini ortadan kaldirmak amaciyla Suudi Arabistan’da dikkate
alinan bir tercihtir.%? Ancak daha once de belirtildigi gibi bu tercih her durumda
uygulanmamaktadir.

75 Biiyiik giinahlardan (kebire) kaginan, farz olan vazifeleri yerine getiren, davranislarinin iyisi
koétiisiinden daha ¢ok olan kimse manasinda kullanilan bir terim. Bkz.“Adalet” TDV Islam
Ansiklopedis, Agustos 24,2024. https://islamansiklopedisi.org.tr/adalet#2-fikih
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ve’z-Zubti fi’l-Mahkemeti’l-Ammeti bi’r-Riyad,” 119.
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Tahkimi inde’s-Sikaki beyne’z-Zevceyni min Hilali’s-Sukiiki ve’z-Zubiti fi’l-Mahkemeti’l-
Ammeti bi’r-Riyad,” 116-19.

80 Ali Huneyn, et-Tahkim fi’s-Seriati’I-Islamiyye, 211.

81 Muhammed b. Ahmed b. Arefe ed-Destiki, “Hasiyetu’d-Desiiki ‘ala’s-Serhi’l-Kebir,” (Beyrut:
Daru’l-fikr, n.d.), 2/344.
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Miittehem Olmama: Ibn Teymiyye’ye dayandirilan bir sarttir, ancak Ibn
Teymiyye bu sartla tam olarak neyi kastettigini aciklamamistir.*> Ali Huneyn
bu sarti hakemlerin taraflara diigmanlik beslememeleri veya kendi ¢ikarlarini
gozetiyor olmakla suglanmamalari seklinde yorumlamistir. Miittehem olmama sarti,
hakemlerin tayini dncesinde dikkate alinmasi gereken bir sarttir. Esler tarafindan
atanmalarindan ve belirli bir hiikiim iizerinde anlasmalarinin ardindan bu tiir
ithamlara maruz kalmalari, hakemlerin verdikleri hitkmiin gecersiz kilimmasimni
gerektirmemektedir.®

Isabetli Diisiinme Yetisi ve Fakih Olma: Tercihen aranan bir 6zelliktir.
Bulunmamasi hakem olarak atanmaya engel teskil etmemektedir.®

Mevcut hukuk sisteminde hakemlerin gorevlerini diizenleyen bir yonetmelik
bulunmamaktadir. Mahkemelerde de bu a¢181 kapatacak bir kilavuz veya benzeri
bir rehber olmadigt i¢in, hukuki tecriibesi olmayan kisiler hakem olarak atandiginda
hakim, hakemlere yazili veya sozlii yonlendirmelerde bulunur.®® Hakemlerden
beklenen, tahkim ayeti geregince oncelikle anlagsmazligi sulh iizere sonlandirma
niyeti barindirarak ve eslerle gerek birlikte gerekse ayri ayr1 goriismeler yaparak
anlagmazlik ve ¢ekismenin sebeplerini tespit etmeye gayret etmeleridir.’’
Sitire¢ sonunda hakemlerin taraflarla goriismeleri siirecinde, ¢ekismenin nasil
sonlandirilmasi gerektigine dair olusan kanaatlerini kaydederek mahkemeye
iletmeleri beklenmektedir.®® Ahval-i Sahsiyye Nizami’na gore tahkim siirecinin
en fazla 60 giin i¢inde tamamlanmasi gerekmektedir.®

Burada belirtmek gerekir ki hakemlerin sulha gayret etme yoniindeki sorumluluklari
daha once agiklanan arabuluculuk siirecinden tamamen bagimsizdir. Diger bir
sOyleyisle ¢ekismeli ¢iftin 6ncesinde zorunlu veya istege bagli olarak arabuluculuk
stirecinden ge¢mis olmasi, tahkim heyetinin sulh i¢in ¢aba gosterme zorunlulugunu

83 Ahmed b.Teymiyye, Mecmiiu'l-Fetdva, (Medinetii’l-Miinevvera:Miicemmeu’l-Melik Fehd,2004),
35/386.
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ortadan kaldirmamaktadir. Bu durum, aile hukukunda Islam hukukunun ilkelerini
esas aldigini belirtilen Suudi Arabistan yargisinda, aile anlasmazliklarini karsiliklt
anlagma ve anlayisla ¢dzme gayretini gosteriyor olmasi agisindan 6nem tasimaktadir.

Hakemlerin mahkemeye sunacaklari raporda eslerin birlikteliginin mi,
ayrilmalarinin m1 daha uygun oldugu ve eger ayrilma uygun goriildiiyse bunun
bir bedel karsiliginda m1 yoksa karsiliksiz m1 olmasi gerektigine dair goriisleri
bulunmalidir. Ornek vermek gerekirse karinin, kocanin dinen uygun davranislaridan
rahatsiz olarak bosanmak istedigi ve ti¢lincii taraflarin miidahalelerinden kaynakli
cekigsmelerde talebinin onaylanmamasi beklenir. Ancak sebep baskalarimin
kigkirtmasi olsa dahi esler arasinda siiregelmesi beklenen muhabbetin nefrete
donistiigii tespit edilirse ¢iftin ayrilmalariin geregi yoniinde goriis belirtilmesi
mimkiindiir.”® Hakemlerin asagidaki durumlarda eslerin bosanmalarina karar
vermeleri esas kabul edilmektedir:

a. Kocanin haksizlik ve kotii muamelede bulundugu durumlar.

Literatiirdeki bilgiler kadinlarin nikéh altinda ya giizellikle tutulmasi ya da
iyilikle serbest birakilmasi geregine dair naslarin, hakemlerin kararinda belirleyici
kabul edildigini ortaya koyar. Buna gore eger koca, kariya zulmediyorsa, nassin
giizellikle tutma emrini ihlal etmis oldugundan karinin iyilikle serbest birakilma
hakki dogmaktadir. Zuliim sebebiyle zorunlu hale gelen bosanma geregini koca
(talak yoluyla) yerine getirmezse fikhin “zarar yoktur, zarara zararla karsilik
vermek de yoktur” prensibi uyarinca hakemler bosanmaya hitkkmederler.”! Bu tiir
davalarda ayriligin bedelsiz olmasina karar verilir.”> Clinkii Suudlu hukukgularin
ilgili naslar1 yorumuna gore karinin bir hayasizlik yapmasi durumu harig, bosanma
karsiliginda kocanin karidan maddi bir bedel almasi uygun degildir. Su kadar var
ki ayrilik zifaftan once gergeklesmisse, koca ddedigi mehrin yarisini geri alma
hakkina sahiptir.”?

b. Karmin haksizlik ve kotii muamelede bulundugu durumlar.

Kocanin herhangi bir zarar1 olmadigi halde kar1 evlilige devam etmek istemiyor
ve ndsize (karinin kocay1 reddi) olarak evi terk ediyorsa, hakemler bu ¢iftin ayrilmasi
yoniinde karar belirtmelidir. Ciinki kariy1 aile konutuna donmeye zorlamak, dinin

90 Bakanlar Kurulu, “Nizamii’l-Ahvali’s-Sahsiyye,” md 109-111.; Ali Huneyn, et-Tahkimu fi’s-
Seriati’l-Islamiyye, 248, 249.

91 Abdullah b Muhammed Ali Huneyn, El-Hul’ bi-Talebi’z-Zevceti li-Ademi’l-Vidmi mea
Zevcihd,(Riyad: Daru Ibn Ferh(in,2010), 252.

92 Ali Huneyn, et-Tahkim fi s-Seriati’l-Islamiyye,261,262,271.
93 Ali Huneyn, et-Tahkim fi’s-Seriati ’I-Islamiyye,261,262,271.
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giizellikle tutma emriyle ¢elisik kabul edilmektedir.”* Bu tiir davalarda ayrilik, karinin
nikah nedeniyle aldig1 mehir kadar bir karsilig1 kocaya geri iade etmeyi kabul etmesi
sonucunda onaylanir. Konunun bir 6rnegini Riyad genel mahkemesi kayitlarinda
bulmak miimkiindiir. Ornek davada kar1 herhangi bir sebep belirtmeden nikahin
feshini istemekte diger yandan koca, feshi gerekli kilacak bir muamele yapmadigini
one siirerek evliligin devamini talep etmektedir. Karinin, kocasindan herhangi
bir kotii muamele gérmemesine ragmen evlilik evini terk ederek ailesinin yanina
dondiigii ve dort aydir orada yasadigi sabit olmustur. Hakim, usul geregi, oncelikle
¢ifte sulh teklif etmistir ancak taraflar sulhtan kaginmistir. Bunun iizerine, tahkim
stireci baglatilmistir. Taraflarin taleplerinde 1srarc1 olmalari sebebiyle hakemler de
sulha muvaffak olamayinca karmnin, kocaya verecegi mali bir karsilikla nikdhin
feshine hilkmedilmistir.”> Belirtmek gerekir ki her ne kadar kocanin sugsuzlugu
kesin ve karinin nikah bagi devam ederken evi terk etmesi gibi yanlis davranisi
sabit olsa da Suudlu hukukgularin naslarin yorumlarina dayandirdiklar1 kabulleri
geregince kari, nikah sirasinda belirlenen mehrin iistiinde bir bedeli 6demeye
icbar edilemez.”

c. Haksizligin her iki taraftan da kaynaklandigi durumlar.

Ciftin her ikisinden kaynakli bir kdtii muamele durumu var ve bu kotii muamele
sikaka (aile birliginin sarsilmasina) gotiirmiigse nikahin feshedilmesine hilkkmedilir.
Haksizlik orani tespit edilebiliyorsa haksiz tarafin mehirdeki payi, haksizlik
derecesine oranla azaltilarak madur tarafa aktarilir. Ancak hangi tarafin daha agir
haksiz oldugu tespit edilemiyorsa mehir miktar1 bir bedel ¢ift arasinda esit sekilde
boliistiiriilerek bedelli bosanma seklinde ayriliga hitkmedilir.”’

d. Eslerden birinin hi¢bir kotii muamelede bulunmamasina ragmen uyusmazligin
mevcut oldugu durumlar.

Bu tiir davalar literatirde “Uyusmazlik sebebiyle hul™ talebi olarak
adlandirilmaktadir. Karmin herhangi bir goriiniir sebep belirtmeden kocay1 sevmedigi
gerekgesiyle bosanmak istemesidir, seklinde tarif edilir. Bu tiir davalarda hakimin,
karinin kocasindan nefret etmesinin gegici bir etki veya ani bir kizginlik nedeniyle
degil, saglikl bir degerlendirme sonucu oldugundan emin olmasi gerekir. Dolayistyla
bu davalarin tahkim siirecinde hakemlerden beklenen, karinin kocaya sevgisizliginin
gercek olup olmadigini tespit etmeye gayret etmeleridir. Bunu yaparken nusuzun

94  Ali Huneyn, et-Tahkim fi’s-Seriati’l-Islimiyye, 254.

95 Ali Huneyn, el-Hul* bi-Talebi z-Zevceti li-Ademi’l-Vidami mea* Zevcihd, 160.
96 Ali Huneyn, et-Tuhkim fi s-Seriati’l-Islamiyye, 266.; el-Miimtehine 60/11.
97 Ali Huneyn, el-Hul* bi-Talebi z-Zevceti li-Ademi’l-Viami mea‘Zevcihd,129.
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(karmm kocay1 reddinin) devam edip etmedigini, kocanin bu redde ve nefrete neden
olabilecek ahlaki ya da fiziksel bir kusurunun olup olmadigini ve karinin somut bir
delil olmadan boganma talebinin onaylanmasi durumunda kocadan aldig1 mehri geri
vermeye hazir olup olmadigini arastirmalar1 gerekmektedir. Bu tiir bosanmalarda,
karinin nikéh sirasinda aldigi mehrin tamamini kocaya iade etmesi gerekmektedir.”

Suudi Arabistan tahkim uygulamalarinda hakemler, vekil ya da hakim olarak degil,
sahit ve temsilci olarak gorevlendirilmektedir. Davalari inceleyip gerekli ayrintilart
ogrenerek verdikleri kararlarin uygulanabilmesi, onlar1 gérevlendiren hakimin
onayina baglidir. Reddi i¢in ser’ bir gerek¢e olmadiginda kararin hakim tarafindan
onaylanmasi gerekmektedir.”” Hakemlerin mahkemeye sundugu rapor ve hakimin
bu rapor karsisindaki tutumu hakkinda iki farkli tutum s6z konusudur. Bunlardan
ilki, hakemlerin oybirligiyle karar verdigi durumdur. Hakemlerin oybirligiyle belli
bir karar lizerine anlastiklarinda hakim karari ncelikle taraflara sunar ve onaylayip
onaylamadiklarini sorar. Taraflar karar1 onaylarsa hakim, dava dosyasina gerekli
aciklamalar1 ekleyerek karari yiiriirliige koyar.'” Ancak hakimin, usul veya esasa
taalluk eden bir eksiklik gerekcesiyle hakem heyetinin kararindan farkli bir hiikiim
vermesi de miimkiindiir.

Ornegin, Uneyze Mahkemesi’nde goriilen bir davada kadin, kocasimi sozlii ve
fiziksel siddet uygulamakla su¢lamis ancak iddialarini kanitlayamamistir. Mahkeme
tarafindan atanan bilirkisi hakemler, nikahin bedelsiz feshine karar vermislerdir.
Davanin hakimi ise kocanin iddialar1 reddetmesine ve kadinin su¢lamalarini
kanitlayamamasina karsin hakemlerin bedelsiz fesih kararini yetersiz delille alinmig
hatal1 bir karar olarak degerlendirmis ve “Hakemler bilirkisidir, kararlar1 baglayici
degildir” notunu ekleyerek, nikdhin kadinin kocaya ddeyecegi belli bir bedel
karsiliginda sona erdirilmesine hitkmetmistir.'"!

Karar bedel karsiliginda bosanma oldugunda hakim karidan belirlenen miktar1
getirmesini ister. Kar1 6demeyi gergeklestirdiginde bedel kocaya sunulur. Koca
karardan razi olmadig1 veya bedel almay1 ziil kabul ettigi i¢cin reddederse bu mal
onun adina devlet biitgesine aktarilir.!??

Tahkim raporunda belirecek ikinci durum ise hakemlerin ortak karar alamamasidir.
Ozellikle ¢iftin ailelerinden secilen hakemlerin yiiriittiigii tahkim siireglerinde,

98 Ali Huneyn, el-Hul‘ bi-Talebi z-Zevceti li-Ademi’l-Viami mea‘Zevcihd, 69,70,73,81.
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100 el-Hudayri, “Icraétii’l Kadai‘yye fi’l Miiskilati’z-Zevciyye,” 128.
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hakemlerin bir araya gelememesi veya ortak bir karara varamamasi goriilebilmektedir.
Bu tiir durumlarda hakimin, tahkimin tekrarina hilkkmetmesi veya davay1 gerekli

gordiigi sekilde sonlandirmast miimkiindiir. '

Suudi Arabistan’daki tahkim uygulamasi, hakem tayin edilmesi yetkisinin
oncelikle eslere taninmasi ve hakemlerin anlasmazligi sonlandirmak igin
gorevlendirilmesiyle, Mecelle’deki “Tahkim, ¢ekigmeli taraflarin, kendi rizalartyla
aralarindaki anlagmazlig1 sonlandirmak i¢in hakem tayin etmeleridir, seklindeki
tahkim tanimiyla uyusmakta diger yandan siirecin taraflarin rizasi aranmaksizin

hakim karariyla baslatilmas1 yoniiyle ayrigmaktadir.'®

Benzer sekilde, hakemler
dava hakkinda karar verebilme yetkisine sahip olsa da siirecte bilirkisi olarak
gorev yapmalari ve kararlarinin bagimsiz sekilde hiikiim dogurmamasi nedeniyle,
Hukuk-u Aile Kararnamesi’nde yer alan “Hakemler gerektiginde eslerin ayrilmasina
karar verebilir ve bu kararlar baglayicidir” seklindeki tahkim modelinden'® ve
“Tahkim, yarg1 dis1 kurumlara yargi yetkisi vererek anlagmazliklart sonlandirmaktir’'%
seklindeki modern tahkim anlayigindan farklilik gostermektedir. Tiim bunlar, Suudi
Arabistan’da kanun yapicilarin hukuklarina referans kabul ettikleri degerlerine ve
sosyokiiltiirel yapilarina uyumlu, 6zgiin bir tahkim modeli insa etme gayretlerini
ortaya koymaktadir.

SONUC

Bu ¢aligmada Suudi Arabistan’daki aile arabuluculugu ve tahkimin tarihi, isleyisi,
kurumsallagmasi ve bunun gereklilikleri dogrultusunda hukuk sisteminde yapilan
degisiklikler incelenmis ve agagidaki sonuglara ulasilmistir:

Suudi Arabistan’da arabuluculuk ve hakemlik iki ayr1 yontem olarak isletilmektedir.
Her iki uygulamada da islami ilkelere baglilik nizami bir zorunluluktur ve aile birligini
saglamaya yonelik sulh, 6ncelikli hedeftir; bu miimkiin olmadiginda arabulucular
ve hakemler, taraflarin haklari korunmus olarak ¢ekismesiz ayrilabilmeleri igin
calisirlar. Tahkim, yargi i¢i bir siire¢ olarak mahkemeler tarafindan yiiriitilirken,

103 Bakanlar Kurulu, “Nizamii’l-Ahvali’s-Sahsiyye”, md 109-111.; el-Hudayri, “Icraétii’l Kadai‘yye
fi’] Miiskilati’z-Zevciyye,” 128.; Ali Huneyn, et-Tahkimu fi s-Seriati’I-Islamiyye, 373. Mehmet
Ali Yargt, Suudi Arabistan’da Yeni Cikarilan (2022) “Ahval-i Sahsiyye Nizami’nda Evliligin
Sona Erme Yontemleri Uzerine Bir Degerlendirme,” ed. Mehmet Dirik,Hakime Reyyan Yasar
(Istanbul: Hiperyayin,2023), 140,144,

104 Lecne Miikevvine min Iddeti Ulemai ve Fukahai fi ’I-Hildfeti’I-Osmaniyye, el-Mecelletii’l-
Ahkamu’l-Adliyye, md. 1790.

105 Demir Gokyayla, “Arabuluculuk ve Tahkimi Bir Arada Igeren Uyusmazlik Coziim Yolu,” 581.

106 Orhan Ceker, Osmanli Hukuk-1 Aile Kararnamesi (Istanbul: Mehir Vakfi Yayinlari, 2017), 55.
md.130.
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arabuluculuk, yargi i¢i ve yargi disi; mahkemeler ve 6zel kurumlar arasinda is
birligiyle stirdiiriilen bir yontemdir. Bir anlagmazlikta her iki yonteme birden
bagvurulabilir veya hakimin takdirine gore biri tercih edilip digeri kullanilmayabilir.
Bu iki sistem arasinda dogrudan bir baglant1 bulunmamakla birlikte, hangisinin
uygulanacagini belirleyen, alternatif yontemlerin kullanilmasina karar veren, taraflar
ya da ilgili makamdir. Tahkim, ¢ekismenin ¢6ziim siirecinde bir yontem olarak
kullanilirken, arabuluculuk bu siireci dogrudan sonuglandirma imkanina sahiptir.

Arabuluculuk, kurum ve isleyis kurallar1 6zel yonerge ve genelgelerle diizenlenen
bir uygulama olarak yiiriitiilmektedir. Devletin adli sistemine entegre ettigi
arabuluculuk uygulamalarinda mahkemeler biinyesindeki biirolara ek olarak sivil
toplum kuruluslar1 ve diger baz1 yardimct kurumlar gérev almaktadir. Son on
yilda hizla geligen arabuluculuk uygulamalarina dair bilimsel ¢aligmalarin heniiz
yapilmamis olmasi nedeniyle, arabuluculuk merkezlerinde kullanilan uzlastirma
yontemlerinin igerigi tam olarak tespit edilememistir. Ancak arabuluculugun kanuni
bir gereklilik olarak islam seriatina aykir1 olmama 6n kosuluyla diizenlenmesi,
arabulucularin seriata bagl kalmakla ve Islam hukukunun ilgili boliimlerini
bilmekle yiikiimlii tutulmalari, arabuluculugun islam hukuku temelli oldugunu
gostermektedir. Yani sira yalniz taraflarin menfaatlerini degil, ayn1 zamanda
aileye bagh diger bireylerin ve toplumun faydasini da gozeterek hukukun ¢esitli
alanlarin1 kapsayan davalari i¢ine alir sekilde taraflar arasinda bir sulh saglamay1
amagclayan arabuluculuk, aile anlagmazliklarimin ¢éztimiinde son derece uygun bir
model olarak kabul edilen ekosistemik arabuluculuk yontemiyle ortiismektedir.'”’
Ayrica taraflarin sulh olmama hakkinin korunmasi, goniilliiliik ilkesinin gozetilmesi,
stirecte elde edilen bilgilerin gizli tutulmasi, arabulucularin kisisel menfaat igeren
davalar1 kabul etmelerinin yasaklanmasi, 6zel egitime tabi tutulmalar1 ve hukuki
danmigsmanlik yetkisine sahip olmamalar1 Suudi Arabistan aile arabuluculugunun,
Avrupa standartlarina'® uygun bir sekilde kurumsallastigini géstermektedir. Tiim
bunlar Krallik’da modern diinyanin gereklilikleri ve bilimsel gelismeler dikkate
alinarak Miisliiman toplumun &rf ve adetleriyle ¢elismeyecek 6zgiin bir arabuluculuk
modelinin uygulandigini sdylemeyi miimkiin kilmaktadir. Resmi istatistikler ve
arabuluculuk derneklerinin raporlari, arabuluculugun aile birligini korumada ve
¢ekismeleri sulh tizere sonlandirmada olumlu sonuglar verdigini gostermektedir.

Tahkim, esler arasindaki ¢ekismelerin ayrintili ve titiz bir sekilde incelenmesine
olanak tanimakta ve hakimlerin islerini kolaylastirarak dava siirecini hizlandirmaktadir.
Tahkime ne sebeple bagvurulacagi ve hakemlerin hangi yetkilerle gorevlendirilecegi

107 Pilotti, “The New and the Old: A Qualitative Analyis of Modes of Conflict Resolution in the
Kingdom of Saudi Arabia,” 7.; Parkinson, Aile Arabuluculugu, ed. Fatma Yiicel, 33,44,52.

108 Parkinson, Aile Arabuluculugu, 22- 25.
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Ahval-i Sahsiyye nizaminda yer almaktadir ancak muhtemelen mahkeme igi bir
siire¢ olarak igletilmesinin de bir sonucu olarak aile tahkimini diizenleyen 6zel bir
yonetmelik bulunmamaktadir. Tahkim, hakimin gerek¢e gostermeden aleyhine
karar verememesi nedeniyle arabuluculuktan gii¢lii bir yontem gibi goriinse de
uygulamanin aile ¢ekismelerini modern ve barig¢il yontemlerle ¢6zme konusunda
etkili olabildigine dair bir veriye ulagilamamistir.

Tiirkiye’de yiiriirlige girmesi beklenen aile arabuluculugunun, Miisliiman
toplumun inancina ve drfiine uygun, Islam’m ilkeleri dogrultusunda kurgulanmasinin
imkani1 ve gerekliligini savunan hukugular i¢in Suudi Arabistan’daki uygulamalar,
Islam hukukunun bazi klasik dénem kurallarinin modern diinyanin bilimsel
gelismeleri ve gerekliliklerine gore nasil uyarlanabildigini gdstermesi agisindan
onemli bir 6rneklik teskil etmektedir.
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islam hukukunda tek tip yargilama ydntemi esas alinmamistir. Mahkeme ve hakim tarafindan icra edilen yargilama
yonteminin yani sira mahkeme disinda daha esnek nitelikte olan bir yontem olan arabuluculuk yéntemi de kabul
edilmistir. Makale, yargilamada islam hukukunu esas almayan iilkelerde islam hukukuna gére hukuki anlasmazliklari
¢dzme ydntemlerinden biri olan arabuluculuk yénteminin uygulanma imkanini ele almaktadir. Bu baglamda islam
hukukunda arabuluculuk yonteminin uygulanmasinin hilkm ve uygulanma kapsami incelenmistir. Mslimanlarin yargi
ve yénetimlerinin islam hukukuna gére diizenlenmesi islam ulemasinin ittifak ettigi bir husustur. Bu iilkelerde arabuluculuk
ydnteminin uygulanmasi islam hukuku ile yénetilmeyen iilkelerde bu dini sorumlulugun yerine getirilebilmesi baglaminda
bir firsat sunmaktadir. Bu agidan islam hukukunun etkin hale getirilmesine katki sunacak olan arabuluculuk yéntemi
onemi haizdir. Bu amaglar dogrultusunda makale su sonuglara ulagsmistir: Arabuluculugun kapsami yargilama alanina
girmeyen ibadetlerle alakal dini hikiimler disinda kalan konulardir. Ayrica ceza hukuku gibi kamu hukuku alanina giren
konularda arabuluculuk séz konusu olamaz. Bunun yani sira islam hukukuna gére uygulanacak arabuluculuk yénteminin
uygulanacagi Glkenin mevzuatinin misaade ettigi ¢cercevede olmasi elzemdir. Aksi takdirde tlkenin mevzuatina aykiri
paralel bir yargi ydnteminin uygulanmaya calisilmasi istenmeyen sonuglara yol acacagindan dolayi islam hukuku agisindan
da tasvip edilecek bir durum degildir.
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* Sorumlu Yazar: Hiiseyin Sudan (Necmettin Erbakan Universitesi islam Hukuku Ana Bilim Dali Doktor Ogretim Gorevlisi.
E-posta: hsnsudan@gmail.com ORCID: 0009-0005-5690-5313

Auf: Sudan, Huseyin. “Yargilamada islam Hukukunu Esas Almayan Ulkelerde“ islam Hukukuna Gére Arabuluculugun Uygulanmasina
Dair (Hukmu ve Kapsami).” darulfunun ilahiyat 35, ‘Aile Arabuluculugu’ Ozel Sayisi (2024): 209-230. https://doi.org/10.26650/

di.2024.44.2.1425285
This work is licensed under Creative Commons Attribution-NonCommercial 4.0 International License @. BY _NC



mailto:hsnsudan@gmail.com
https://orcid.org/0009-0005-5690-5313


darulfunun ilahiyat 35/’Aile Arabuluculugu’ Ozel Sayisi

Abstract

Islamic law is not based solely on a uniform trial method. The mediation method, which is a more flexible
non-court method, is also accepted alongside the trial method as performed by a court and judge. The article
discusses the possibility of applying the mediation method as one of the methods for resolving legal disputes
in accordance with Islamic law in countries whose judicial system does not rely on Islamic law. In this context,
the article examines the provisions and scope for applying the mediation method with respect to Islamic law.
Applying this mediation method offers the opportunity to fulfill a religious responsibility in countries not
governed by Islamic law. The mediation method contributes to making Islamic law effective, and applying
it is important in this respect. With these aims, the article has reached the following conclusions: The scope
of mediation does not concern issues related to provisions regarding worship that are outside the scope of
jurisdiction. In addition, having the mediation method be within a framework permitted by the country’s
legislation is essential, otherwise the application of a parallel judicial method contrary to the country’s
legislation is unacceptable in terms of Islamic law as it would lead to undesirable results.

Keyword: Islamic law, mediation, judiciary, non-Islamic judiciary, guardianship of scholars

Extended Summary

In accordance with the religious responsibility imposed on Muslims through the Quran
and the Sunnah, having the judiciary and administration of Muslims be in accordance
with Islamic law is an issue upon which Islamic scholars agree. The application of the
mediation method offers the opportunity to fulfill this religious responsibility in countries
not governed by Islamic law. The mediation method contributes to making Islamic law
effective and is important in this respect. The scope of mediation does not cover matters
that do not require a judicial ruling, such as worship. In addition, having the mediation
method that is to be applied according to Islamic law also fall within a framework permitted
by the legislation of the country where it will be applied is important. Otherwise, trying
to apply a parallel judicial method contrary to a country’s legislation is not acceptable in
terms of Islamic law as this will lead to undesirable results.

Every Muslim needs to apply to jurisprudence based on Islamic law, whether or not they
are in a country that adheres to Sharia law. A mediation method carried out in accordance
with Islamic law replaces the authority of Sharia for Muslims living in countries not
governed by Islamic law. According to Islamic law, mediation is mandatory for those
who live in a country where Islamic law has no jurisdiction. This is because applying
the jurisprudence of Islamic law is incumbent upon a Muslim. In cases where this is not
possible, mediation in accordance with Islamic law is to be resorted to. Previous scholars
have stated that referring to scholars is necessary in order to rule on a case in accordance
with Sharia rule when an imam is not present, and this is expressed in the principle of the
guardianship of the scholars.

No need exists for mediation in matters that do not require judicial ruling, such as
worship, avoiding haram acts, and financial transactions where rights are clear and
certain. Such provisions can be applied individually by a Muslim. Scholars disagree on
the scope of mediation under Islamic law, but they agree that it is permissible with regard
to financial matters and not permissible regarding public rights such as criminal law. In
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cases where Islamic jurisdiction is not available, the scope of arbitration is limited to the
extent permitted by the laws of the country. Mediation is permissible in areas where the
state allows arbitration. Meanwhile arbitration is not permissible in areas where the state
does not allow it, because resorting to mediation in such areas will expose Muslims to the
accusation of rebelling against the law and being separatists.

In the ninth conference session of the Islamic Figh Council, the council decided that
arbitration is permissible for everything involving a pure human right, such as sales,
marriage, and the like. This is because persons’ rights are legislated for their benefit, and
they have the option if they wish to fulfill or ignore it. Thus, arbitration is permissible
here. Arbitration is impermissible in everything that is rightful to God Almighty, such as
punishments. Matters in which a ruling requires proving or denying a ruling with regard
to non-litigants over whom the arbitrator has no jurisdiction are also not permissible for
mediation, such as a curse due to the right of parentage over a child being linked to the
child.

The jurisprudential differences regarding when arbitration is permissible do not have
a great impact for Muslims who live outside Islamic lands because the matter ultimately
depends on what the laws of their country allow regarding arbitration. This is a wide
opportunity for Muslim jurists and experts to learn about everything where laws permit
arbitration.

As for the person who should arbitrate in the cases of Muslims living outside the
lands of Islam, the scholars’ statements agree that Muslims outside the lands of Islam
must gather with their scholars and refer to them on all matters and make one of them an
arbitrator. Some researchers have called this the principle of the guardianship of scholars.
This principle does not mean the multiplicity of political authorities in one country. Rather,
what is meant is for Muslims outside the lands of Islam to unite under their scholars.
The decisions of the European Council for Fatwa and Research has stated that parties
may choose one arbitrator, either a man or woman, or an arbitration panel of several
individuals, and their number must be odd in number so that they can make the decision
by a majority vote. The arbitrators are required to have knowledge of Sharia rulings and
applicable laws and to be known for their integrity and uprightness. The European Council
for Fatwa and Research has issued a list of executive procedures and legal provisions
for arbitration with the aim of applying them regarding Sharia arbitration in countries
not governed by Sharia law. The list includes the terms and scope of arbitration, the
qualities and appointment of arbitrators, the arbitration instrument (i.e., arbitration charter
party, arbitration contract), methods of ruling, procedures, and evidence in arbitration.
The list also addresses issuing, communicating, and enforcing the arbitration award, as
well as setting it aside, implementing the executive form of the award, and appealing an
arbitration award.
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Muslims living in countries not governed by Islamic law should request comprehensive
provisions and laws that consider their religious characteristics from the countries in
which they live and to give them the authority to resolve their problems in all areas
through arbitration in compliance with Sharia law.

For countries not governed by Sharia law to have Islamic arbitration institutions that
conduct sharia arbitration in Islamic cases is important. This institution includes scholars
in Sharia, each of whom specializes in one of the fields in which arbitration can be
conducted. These institutions should be based on specific regulations and instructions
based in line with how they are governed.
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Abstract

Centres for reconciliation and arbitration have emerged in refugee-hosting countries, particularly in Tiirkiye, as alternative
mechanisms to traditional courts gain importance due to the challenges Syrians face integrating into Turkish or European
legal systems.

One prominent example of these initiatives is family reconciliation centres, managed by Islamic organisations and Syrian
scholars’ associations. These centres provide solutions for family disputes through arbitration, incorporating Islamic law
and the laws of the host country. By resolving issues such as divorce, alimony, and custody in amicable and confidential
ways, they preserve family relations and promote stability within the Syrian community in Turkiye.

These centres contribute to achieving social justice among Syrians in diaspora, offering a flexible and expedited dispute
resolution process compared to traditional courts.

Statistics from the Gaziantep Centre’s 2019 report highlight their success in settling hundreds of family and financial
cases.

These initiatives underscore the significant role of family arbitration in reducing pressure on formal courts and providing
Syrians with a preferred alternative for resolving disputes amid the complexities of in new environment.
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Extended Summary

Family arbitration is one of the alternative dispute resolution methods recognised in
Islam. It has gained significant importance among Syrians after the Syrian revolution
in 2011, as displacement and war led to the fragmentation of the social fabric and an
increase in family-related issues, including divorce and financial disputes. In Tiirkiye,
home to millions of Syrian refugees, family arbitration centres have emerged as a practical
solution to restore family stability and alleviate the burden on courts.

The Legitimacy of Arbitration and Its Importance in Resolving Disputes

The legitimacy of arbitration in resolving marital and family disputes is firmly rooted
in the Quran and Sunnah. One notable reference is the Quranic verse:

“And if you fear dissension between the two, send an arbitrator from his people and an
arbitrator from her people. If they both desire reconciliation, Allah will cause it between
them.” (Surah An-Nisa: 35).

In the Syrian context, the need for arbitration has increased significantly following the
collapse of official judicial institutions and the difficulty of accessing courts, particularly
in conflict zones and host countries. Arbitration provides privacy, expedited processes,
and amicable solutions that satisfy both parties, making it a practical alternative to
traditional courts.

Reasons Syrians Resort to Family Arbitration

1. Confidentiality: Many Syrians prefer arbitration to maintain the privacy of marital
disputes, avoiding public exposure in courtrooms.

2. Speed of Resolution: Arbitration bypasses lengthy legal procedures, with most cases
resolved in one or two sessions.

3. Preserving Relationships: By relying on mutual consent and the acceptance of the
arbiters’ decisions, arbitration reduces hostility between parties.

4. Preserving Identity and Values: Arbitration enables Syrians to resolve disputes in
accordance with Islamic principles and societal values.

5. Avoiding Divorce: Arbitrators strive to consider divorce only as a last resort,
enhancing the chances for reconciliation and continuity of marital life.

The Reality of Family Arbitration in Tiirkiye

Family arbitration centres have been established in several Turkish cities where Syrian
refugees are concentrated. A notable example is the Family Reform Centre in Gaziantep,
managed by the Syrian Scholars Association. In 2019, the centre documented 208 cases,
including:
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* Forty nine cases of separation due to discord.
* Thirty seven cases of reconciliation between spouses.
* Ninety four other various disputes.

These centres offer services such as spousal reconciliation, divorce documentation,
financial dispute resolution, and psychological and social support.

Challenges and Common Issues

1. Unregistered Marriages:

Many Syrian marriages are not officially registered in Turkish courts, creating legal
and social challenges such as wives losing their legal and Islamic rights. While marriage

in Syria was documented in Sharia courts, ensuring legal protection for both parties, the
lack of such documentation in Tiirkiye has weakened these safeguards.

2. Financial Disputes and Alimony:

Many wives face delays or complete lack of alimony payments following divorce,
worsening the economic burden on families, especially in refugee conditions.

3. Child Custody and Visitation:

Disputes over child custody are frequent and require clear legal frameworks, often
absent due to the differing laws between Syria and Tiirkiye.

4. Differences Between Syrian and Turkish Laws:

Legal discrepancies pose significant challenges to the enforcement of arbitration
decisions, especially as the Turkish authorities do not formally recognise arbitration
centres.

Case Studies from Arbitration Centres

The Case of Samar:

Samar married according to Islamic rites and had two children. Her husband emigrated
to Europe and could not return. She sought assistance from an arbitration centre, which
deemed the marriage untenable and referred her case to the Sharia court in Azaz, which
ruled in favour of separation.

Samar remarked: “Without the intervention of the arbitration centre, I would not have
been able to obtain a divorce. They helped me free of charge.”
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The Case of Iman:

Iman, a young woman in an unregistered Islamic marriage, faced issues with her
husband, who was imprisoned on criminal charges. She turned to an arbitration centre,
which recommended separation and referred her case to the Azaz court.

Iman stated: “The centre was a lifeline that saved me from prolonged suffering without
a divorce, especially since Turkish courts do not recognise my unregistered marriage.”

Importance of Arbitration in Host Countries

These cases demonstrate the pivotal role of arbitration centres in providing practical
and flexible solutions to marital disputes, contributing to the following:

* Reducing the negative impact of family disputes on children.

» Offering a legal alternative that respects the cultural and religious values of the
Syrian community.

* Raising community awareness of family rights and responsibilities.

Challenges Facing Arbitration Centres
1. Lack of Funding: Many centres operate with limited resources, hindering their
sustainability and ability to expand.

2. Shortage of Qualified Personnel: There is a pressing need for arbitrators with
expertise in both Sharia law and legal systems.

3. Lack of International Recognition: The absence of formal recognition for arbitration
centres limits the enforceability of their decisions.

4. Legal System Discrepancies: The conflicting legal frameworks between Syria and
the host countries complicate arbitration procedures.

5. Difficulty in Enforcement: Even after decisions are issued, parties may refuse to
comply.

6. Lack of Awareness: Many refugees are unaware of the significance of arbitration as
a judicial alternative.

Proposals to Strengthen the Role of Arbitration

1. Sustainable Financial Support: Ensuring consistent funding to expand arbitration
services.

2. Qualified Personnel Training: Developing training programs for arbitrators that
combine expertise in Sharia and legal systems.
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3. Collaboration with Turkish Authorities: Enhancing cooperation to ensure the
recognition of arbitration decisions.

4. Raising Awareness: Educating the refugee community about the role of arbitration
as an alternative dispute resolution mechanism.

5. Unified Legal Framework: Establishing regulations that align arbitration centers’
work with Sharia and personal status laws.

Legal Implications of Arbitration Decisions

* Arbitration decisions can be translated and submitted to Turkish family courts if the
marriage is officially registered.

 For unregistered marriages, cases are referred to Sharia courts in Syrian opposition-
held areas.

* Turkish authorities do not accept documents issued by courts in opposition-controlled
areas, often forcing Syrians to deal with Syrian regime consulates.

Conclusion

Family arbitration among Syrians in Tiirkiye has proven effective in resolving marital
disputes and mitigating the impact of the Syrian conflict on families. It offers a practical
alternative that respects Islamic values and provides flexible solutions tailored to refugees’
needs. However, to enhance its effectiveness and sustainability, there is a pressing need
to improve funding, achieve international recognition, and develop comprehensive
legislation.

Recommendations

1. Drafting a unified arbitration law based on Islamic Sharia, aligned with personal
status laws, and recognised locally and internationally.

2. Developing arbitration expertise through training programs that integrate Sharia and
legal knowledge.

3. Building international partnerships to enhance the recognition of arbitration
decisions.

4. Establishing sustainable funding mechanisms in collaboration with donors and waqf
institutions.

5. Using digital systems for remote dispute resolution and case documentation.

6. Launching community awareness campaigns to educate refugees about arbitration
centres and their legal rights.

235



darulfunun ilahiyat 35/Special Issue on ‘Family Mediation’

7. Ensuring the independence and integrity of arbitration centres through ethical
oversight.

8. Expanding the jurisdiction of arbitration centres to cover family, commercial, and
property disputes.

9. Aligning arbitration decisions with international standards to facilitate global
recognition.

10. Promoting reconciliation and flexibility within Islamic principles to achieve justice
and social acceptance.

These recommendations develop arbitration as a sustainable and equitable solution
that meets the needs of refugees and addresses the challenges faced by host countries.
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ARASTIRMA MAKALESi / RESEARCH ARTICLE

Miisliimanlarin Azinlikta Oldugu Ulkelerde Evliliklerin Tahkim ile
Sonlandirilmasi ve Karsilasilan Sorunlar: Hollanda Ornegi

Termination of Marriages through Arbitration in Countries Where Muslims Are a
Minority and the Challenges Encountered: The Case of the Netherlands

Fezanur Gokgen’

Oz

Bu makale kapsaminda Muslimanlarin azinlkta oldugu ulkelerden Hollanda incelenecektir. Hollanda’da bosanma
davalarinda Yahudi ve Hristiyan topluluklarinin resmi dini otoriteleri (tahkim kurullari) bulunmaktadir. Bu otoriteler,
dini nikahlarin sonlandirilmasinda aktif rol oynamaktadirlar. Ancak Mislimanlar igin benzer bir resmi dini kurum
bulunmamaktadir. Bu durum, 6zellikle Musliiman kadinlar igin bosanma siirecinde ciddi sorunlara yol agmaktadir. Bu
sorun bazen yerel imamlar, bazen sivil toplum kuruluglari bazen de hukuk yolu ile halledilmeye calisilsa da soruna kalici
bir ¢6ziim sunulamamaktadir. Imamlarin sundugu ¢éziimler, hukuki yaptirim yetkisi olmadigindan yetersiz kalmaktadir.
Sivil toplum kuruluglari (Stk)'nin galismalari da dini ve hukuki destek sunma noktasinda yeterli goziikse de kocayi talak
vermeye zorlama yetkileri olmadigindan kalici bir ¢6ziim degildir. Hollanda mahkemeleri de kadin haklari ve din ézgtrlGgu
gibi uluslararasi hukuki degerlere dayanarak zaman zaman Islam aile hukukunu dikkate almaktadir. Bu baglamda, bazi
durumlarda mahkemeler, kadinlarin bogsanma taleplerini karsilamak adina kocalari bosanmaya zorlayabilmektedir.
Ancak mahkemelerin aldigi bu tur kararlar, yalnizca bireysel vakalarda gegici ¢éziimler saglamaktadir ve genel bir sistem
eksikligini gidermemektedir. Bu nedenle Misliman kadinlarin bosanma siireglerindeki bu zorluklarin tstesinden gelmek
icin, Hollanda’da Musltimanlarin islerinin ¢6ziima igin resmi bir dini otoritenin kurulmasi gerekmektedir. Bu otorite, Islam
aile hukukunu uygulayacak ve Musliiman kadinlarin bosanma taleplerini adil bir sekilde ele alacak yetkiye sahip olmalidir.
Bu makale kapsaminda diger dini gruplarin bosanma davalarinda basvurduklari resmi kurumlar, Maslimanlarin bosanma
icin basvuracaklari yollar ve bu yollarin yeterli olup olmadigi ve ¢6ziim onerileri sunulacaktir.

Anahtar Kelimeler: islam Aile Hukuku, Hollanda, Bosanma, Tahkim, Arabuluculuk

Abstract

Within the scope of this article, the Netherlands, a country where Muslims are in minority, will be analysed. In the
Netherlands, there are official religious authorities (arbitration boards) of the Jewish and Christian communities in divorce
cases. These authorities play an active role in the finalisation of religious marriages. However, there is no similar official
religious organisation for Muslims. This situation causes serious problems in the divorce process, especially for Muslim
women. Although this problem is sometimes tried to be solved by local imams, sometimes by civil society organisations
and sometimes by law, a permanent solution cannot be offered. The solutions offered by the imams are insufficient since
they do not have legal sanction authority. Although CSOs provide religious and legal support, they also cannot compel
husbands to divorce, making their efforts incomplete. Dutch courts also take Islamic family law into consideration from
time to time based on international legal values such as women'’s rights and freedom of religion. In this context, in some
cases, courts may force husbands to divorce to meet the divorce demands of women. However, such decisions taken
by the courts only provide temporary solutions in individual cases and do not address the lack of an overall system.
Therefore, to overcome these difficulties in the divorce process of Muslim women, an official Islamic religious authority
should be established in the Netherlands. This authority should have the authority to apply Islamic family law and deal
with the divorce requests of Muslim women fairly. Within the scope of this article, the official institutions that other
religious groups apply for divorce cases, the ways that Muslims can apply for divorce, whether these ways are sufficient
or not, and suggestions for solutions will be presented.

Keywords: Islamic Family Law, Netherlands, Divorce, Arbitration, Mediation
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Extended Summary

Many Muslim and non-Muslim states apply Islamic law. This practise has sometimes
been through sharia law, as in Islamic countries, and sometimes in non-Muslim countries
as an alternative dispute resolution to the legal problems of Muslims. In real life, family
law is one of the most important issues where Islamic law is applied. Especially divorce
cases are an issue that causes serious disputes between the parties because the woman
does not have the right to divorce. Although it is relatively easy to solve such disputes
in countries where Sharia is applied as a legal system, it is quite difficult to solve these
problems in countries where Muslims are in the minority and ruled by a secular legal
system. Because the right of talaq is given only to the husband, when a woman wants
to divorce, she is trapped in her marriage. The solutions that this woman can produce
within the secular legal system are also very limited. While in other religions, the right
to divorce is also given only to the husband, the fact that they have state-recognised
religious authorities to whom they can apply has made this problem relatively solvable.

Within the scope of this article, the Netherlands, a country where Muslims are in
minority, will be analysed. The subject of arbitration and mediation related to the
Netherlands has not been studied in Turkish before. In this respect, our study, which has
a unique characteristic, will be a resource for Muslims in the Netherlands, especially
Turks, to solve their problems. For this purpose, first, the problem has been identified
by literature review and then the solution suggestions that can be applied to this problem
have been presented.

In the Netherlands, there are official religious authorities (arbitration boards) of the
Jewish and Christian communities in divorce cases. These authorities play an active role in
the finalisation of religious marriages and divorce processes. In Judaism and Christianity,
divorce is very limited and subject to strict rules. It is sometimes very difficult and
sometimes impossible for the parties to divorce. The reason for divorce must be based
on solid grounds recognised by religious texts. While it is relatively easy for the husband
to divorce, when the wife wants to divorce, her fate lies between her husband’s two lips.
This victimisation of the woman is tried to be solved by the religious councils of these
religions, at least with minimum victimisation of the woman. Of course, this opportunity
is offered to women by religious authorities recognised by the state. The history of these
authorities dates back to very old times. Since most population is Christian, religious
authorities belonging to this religion already exist. Since the Jews also have a very old
history in the Dutch territory (approximately 17th century), they established religious
authorities immediately after they settled there and have continued their religious courts
until today.

However, there is no similar state-recognised religious authority for Muslims. This
situation causes serious problems, especially for Muslim women in the divorce process.
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Because when a Muslim woman wants to get divorced when her husband refuses, there
is no authority she can apply to, no authority that can offer a solution. Her only remedy
is to convince her husband and get talaq. If she is lucky, she may be able to persuade
the opposition. This helplessness of Muslim women ranks high as a social problem that
needs to be solved in the Dutch society. Because the Netherlands is a country that receive
significant immigration and where the Muslim population lives densely. Accordingly, it is
essential to establish a religious authority recognised by the state. However, this authority
does not currently exist in the Netherlands.

Women who are trapped in marriage try to solve this problem sometimes by local
imams, sometimes by NGOs and sometimes by law, but no permanent solution emerges.
The solutions offered by the imams are insufficient as they have no legal sanction
authority. Although the efforts of NGOs are valuable in providing religious and legal
support, they are insufficient and not permanent solutions since they lack the authority to
compel the husband to grant a divorce. Another authority that a woman in this situation
can apply to is the Dutch courts. However, since the Dutch courts are organised according
to the secular legal system, they do not directly recognise Islamic law. However, based on
international legal values such as women’s rights and freedom of religion, they sometimes
take Islamic family law into consideration. In this context, in some cases, courts may force
husbands to divorce to meet women’s demands for divorce. In fact, they impose monetary
penal sanctions on the husband who does not grant a religious divorce. However, such
decisions taken by the courts only provide temporary solutions in individual cases and do
not address the lack of a general system. Therefore, to overcome these difficulties in the
divorce process of Muslim women, an official Islamic authority should be established in
the Netherlands. This authority should be authorised to apply Islamic family law and deal
with the divorce requests of Muslim women fairly. The existence of such an institution
will accelerate the process of women terminating their religious marriages and provide
legal security. Within the scope of this article, the official institutions that other religious
groups apply for divorce cases and their history, the ways that Muslims can apply for
divorce and whether these ways are sufficient or not, and solution suggestions regarding
the problems faced by Muslim women in divorce cases will be presented.
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Giris

Islam dini yeryiiziine indirildigi asirdan itibaren siirekli yayilmis Miisliimanlar
diinyanin dort bir yaninda yasamaya baglamistir. Bugiin Avrupa kitasindan
Amerika’ya, Uzak Dogu’dan Afrika’ya her {lilkede Miisliimanlar yagamaktadir.
Miisliimanlar baz1 iilkelerde gogunluk durumunda olup resmi din olarak Islam
belirlenmisken bazi tlilkelerde azinlik statiisiinde bulunmaktadirlar. Bu ise gesitli
hukuki problemlere yol agmaktadir. Avrupa kitas1 Miisliimanlar tarafindan ¢ok
gdc alan bir bolgedir. Burada yasayan Miisliimanlar dinlerini ve geleneklerini de
beraberlerinde gotiirdiiklerinden zaman zaman gidilen tilkenin hukuki alt yapisiyla
coziilemeyecek durumlarin ortaya ¢iktig1 goriilmektedir. Bu durumlar 6zellikle
aile hukuku alaninda boy gostermektedir.

Aile hukukuna dair problemlerin {i¢ semavi din tarafindan da kamusal degil
6zel hukuku ilgilendiren bir alan olarak diizenlenmesinden dolay1 giiniimiizde bu
alanda ortaya ¢ikan problemler ¢6ziimsiiz kalabilmektedir. Nitekim talak, bazi
dini inanislarda yasak, bazilarinda yalnizca kocaya taninmig bir haktir. Bu nedenle
modern hukuk sistemleri bu alanda ortaya ¢ikan problemlere ¢oziim tiretememektedir.
Din mensuplari ise bu ¢dziimsiizliikkten kaynaklanan magduriyetleri gidermek
icin ¢éziimler aramaya baslamiglardir. Hollanda’nin geneli Hristiyan niifustan
olustugundan ve Yahudilerin de 17.yy’a uzanan kokli bir gegmisleri oldugundan
dolay1 bu din mensuplarmin aile hukukuna dair problemlerini ¢6zebilecekleri dini
otoriteler bulunurken azinlik durumda olan ve diger dini gruplara nispetle daha geg
Avrupa’ya yerlesen Miisliimanlarin bu hususta ne yaptig1 incelenmesi gereken bir
husustur. Hristiyan ve Yahudilerin resmi statiide taninan dini mahkemeleri yani tahkim
kurullar1 olmasina ragmen Miisliimanlarin islam hukukuna dair problemlerinde
danisabilecekleri resmi bir kurum veya mahkemeleri bulunmamaktadir.

Islam aile hukuku Avrupa mahkemeleri tarafindan taninmus ve diizenlenmis bir
hukuk sistemi degildir. Avrupa’da Miisliimanlara Islam aile hukuku uygulamasi
hakk: veren tek iilke ingiltere’dir. Ingiltere’de kurulan seriat mahkemelerinde
her ne kadar resmi bir taninirliklar: olmasa da iilkede bulunan Miisliimanlarin
hukuki uyusmazliklarini tahkim ve arabuluculuk seklinde ¢6zmelerine engel
olunmamaktadir. Ancak diger Avrupa iilkelerinde bdyle bir uygulama s6z konusu
degildir. Bu makale kapsaminda Hollanda 6rnegi tizerinden gidilerek bazi sorulara
cevaplar aranacaktir. Hollanda’da bulunan Miisliimanlarin talakla ilgili hukuki
problemleri nasil bir yol izlenerek ¢oziilmektedir? Mahkemeler dini bosanma
davalarindaki uyusmazliklara ne oranda miidahil olmaktadir? Mahkemelerin bu
uyusmazliklari ¢ozmesini istemek uluslararasi hukuk bakimindan hangi haklari 6n
plana ¢ikarmaktadir? Hollanda mahkemeleri islam hukukunun talak hakkindaki
hiiktimlerini Miisliimanlarin davalarinda uygulamakta midir? Yahudi ve Hristiyan

270



Gokgen / Mislimanlarin Azinlikta Oldugu Ulkelerde Evliliklerin Tahkim ile Sonlandiriimasi ve Karsilasilan Sorunlar: Hollanda...

olup da evlilik icerisine hapsolmus kadinlar dini mahkemelerine bagvurabilirken
Miisliimanlara neden bu hak verilmemistir? Miisliimanlarin da diger din mensuplari
gibi tahkim kurumlarinin olmasi nasil saglanabilir? Bu sorular kapsaminda baz
dava 6rnekleri ile mesele genisletilerek Hollanda’da bulunan Miisliimanlarin tahkim
ve arabuluculuk faaliyetlerini nasil ytiriittiigii ortaya koyulmaya c¢alisilacaktir. Bu
konuda yazilmig herhangi bir Tiirkge makale bulunmamaktadir. Bu ¢alisma Tiirkge
alanda sahasinda ilk olma 6zelligine sahiptir. Caligmamiz bir giris, sonug ve ii¢
boliimden olugmaktadir.

1- Hollanda’da Yargi Sistemi’nde Evlenme Ve Evlilik Birliginin Sona Ermesi

Hollanda yargisinda adli ve idari yargi ayrimi1 vardir. Her iki yargi kolunda da
ilk derece mahkemeleri, istinaf mahkemeleri ve yiiksek mahkeme bulunmaktadir.
Hollanda’da her birinin kendine ait mahkemesi bulunan on bir bélge yer almaktadir.
Bu on bir bolge mahkemelerinde idare hukuku, medeni hukuk, ceza hukuku davalari
yuriitilmektedir. Bu mahkemelerde verilen kararlara iilkede dort tane bulunan
istinaf mahkemelerinde itiraz edilebilmektedir.!

Hollanda’da ¢iftler yasal olarak kendilerine taninmus iki farkli yasam bigiminden
birisini segebilirler. Bunlardan birisi resmi bir evlilik digeri kayitli birlikteliktir.
Evlenmek istemeyen ¢iftler kayitl birliktelik yoluyla bir arada yasayabilir.” Birlikte
yasama taraflara nikaha gore daha az sorumluluk yiiklemektedir, birlikte yasayan
ciftler evli giftlere gore daha 6zgiirdiir, yasamsal giderleri paylagsmaktadir, evli
ciftlere gore daha az cinsel sadakat s6z konusudur.’ Bu ve benzeri nedenlerden 6tiirii
0zelikle Avrupa’da nikah yerine birlikte yasama daha fazla tercih edilmektedir.

Hollanda’da yapilan niifus sayimia gore resmi bir evlilik olmaksizin birlikte
yasayan ¢iftlerin sayist 1 milyonu agkindir. Ayrica ¢ok sayida escinsel ve lezbiyen
cift de aile hayat1 yagamaktadir. Aile kavrami bu iilkede farkli cinsiyetlerden olusan
ebeveynler ve ¢ocuklardan meydana gelen yapidan farkli bir boyuta evrilmistir. Tki
ayri cinsten ebeveynlerin bulundugu aileler bu kavrama dahilken ebeveynlerden
sadece birisinin bulundugu aileler ve ayni cinsten ebeveynlerin oldugu gruplar da aile
kavrami i¢erisinde degerlendirilmektedir.* Aile hayat1 devletin miidahale alaninda
olmayan tamamuyla kisisel bir meseledir. Cocuklarin istismari s6z konusu olmadigi

1 Judicial system Netherlands, Erisim 24 Haziran 2021, https://www.rechtspraak.nl/English.

2 Family Law, Erigsim 15 Haziran 2021, https://www.government.nl/topics/family-law/marriage-
registered-partnership-and cohabitation-agreements.

3 Nursen Adak, “Evlilik veya Evlilik Dis1 Birlikte Yasama: Universite Ogrencileri Uzerine Bir
Arastirma”, Sosyoloji Dergisi 23/40 (2016).

4 “A marriage may be entered into by two persons of a different or of the same gender (sex).”/
Dutch Civil Code Book 1.5.

271



darulfunun ilahiyat 35/’Aile Arabuluculugu’ Ozel Sayisi

stirece miidahil olunan bir alan degildir. Evlilik hukuku ile ilgili hiikiimler 1838
yilinda ytirtirliige giren Hollanda Medeni Kanunu’nun 1. Kitabinda yer almaktadir. Bu
kanuna gore kilise toreni ile yapilan evlilikler dahil devletin kurumlarinda bir memur
oniinde yapilmayan hi¢bir nikéh resmi olarak gecerli degildir. Hollanda hukuku,
dini nikah1 tanimasa da dini evlilik toplumsal realitenin bir parcasi oldugundan
¢ozlimler liretmeye c¢alisan bir sistemdir. Resmi nikahin gergeklesebilmesi i¢in erkek
ve kadinin en az 18 yaginda olmasi gereklidir. Nikahin kayit memuru ile birlikte iki
veya en fazla dort sahit huzurunda olmasi gerekmektedir. 16 yasinda olan giftlerin,
kadinin hamile oldugunu belgelediklerinde veya ebeveynlerinin iznini aldiginda’
evlenmelerine izin verilebilir. Tek eslilik esastir. Ayni cinsten kisilerin evlenmesi
hususunda Hollanda Yiiksek Mahkemesi (Hoge Raad) evlenmenin bir amacinin
da cinsel iiremeyi saglamak oldugu gerekgesiyle iki farkli cinsten meydana gelen
geleneksel evlilik diizeninin esas oldugunu beyan etmistir.® Bunun yaninda 2001
yilinda medeni kanun’a “farkli veya ayni cinsiyetten iki kisi evlilik yapabilir’”
seklinde madde de eklenmistir. Bu eklemeyle birlikte ayni1 cinsten olan bireylerin
evlilik yapmasi da yasal hale gelmistir.

Bosanma da ayni1 sekilde medeni kanun’da diizenlenmistir. Kanun’a gore gecerli
bosanma sebepleri evlilik birliginin temelinden sarsilmasi, fiili ayrilik ve ortak
anlasmadir. Hollanda hukukunda evlilik ii¢ sekilde sona erer. Bunlar fesih, bosanma
ve yasal ayrliktir.

Fesih: Eslerden birinin veya her ikisinin 6liimt ile evlilik sona erer.

Bosanma: Bosanma i¢in 1971 yilindan beri tek neden evliligin kalic1 olarak
bozulmasidir.

Yasal ayrilik: Evlilik devam etmesine ragmen eslerin birlikte yagamaktan
vazge¢mesidir. Bosanma gerekceleri ayn1 zamanda yasal ayriligin da gerekgesidir.

Zihinsel 6ziirlii bir kiginin evlenmesi miimkiin degildir. Birbiriyle yakin akraba®
olan kisiler evlenemez.” Kendi nafakasini saglayamayacak durumda olan ese

5 1987°de ebeveyn rizastyla ilgili diizenlemeler ATHM nin 12. Maddesi geregince degistirilmistir.
Resit olmayan bir gocugun ebeveynleri evlenmesine karsi ¢iktiginda ¢ocuk hakimden adli onay
isteyebilmektedir.

6  Paul Vlaardingerbroek, “Marriage, Divorce, and Living Arrangements in the Netherlands”,
Family Law Quarterly 29/3 (1995), 635-636.

7  Civil Code, 1:30

Ebeveynler ve ¢ocuklar; dede nine ile torunlar ve kardeslerin birbiriyle evlenmeleri yasaktir.
Government of the Netherlands, “Family Law” (Erisim 15 Haziran 2021). https://www.
government.nl/topics/family-law/marriage-registered-partnership-and-cohabitation-agreements.

9  Vlaardingerbroek, “Marriage, Divorce, and Living Arrangements in the Netherlands”, 637.
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bosandiktan sonra diger es tarafindan nafaka verilmesine hiikmedilebilir. Evlilik 5
yildan faza siirmemisse ve bu evlilikten bir gocuk dogmamissa evlilik stiresi kadar
bir slirenin gegmesiyle nafaka yiikiimliliigii de sona erer.'

2- Hollanda’da Diger Dini Gruplarin Durumu

Diinya tlizerinde genellikte modernitenin etkisiyle din ve devlet isleri birbirinden
ayrn yiriitiilmeye calisilsa da her iilkenin yaklagimi farklilik arz etmektedir. Bir
yanda Vatikan gibi dinin devlete hakim oldugu iilkeler varken bir yanda da
Tiirkiye ve Fransa gibi din ve devlet islerinde kat1 bir ayrim1 benimseyen {iilkeler
bulunmaktadir. Bir diger tarafta ingiltere ve Italya gibi yerlesik bir kiliseye sahip olan
iilkeler bulunurken diger tarafta Belcika ve Hollanda gibi birden fazla dini taniyan
iilkeler vardir. Hollanda laikligi benimsemesine ragmen bu durum, devlet ve kilise
arasinda keskin bir ayrim olusturmamustir.!' Hollanda’da dini topluluklarin yasal
siirlar dahilinde dini kurallarma gore i¢ islerini yonetme 6zgiirliigii oldugundan
dolay1 Hristiyan ve Yahudi topluluklarin aralarinda ¢ikan anlagsmazliklari ¢oziime
kavusturmak igin kurdugu kurumlar vardir.!? Hristiyan ve Yahudilerin kurduklart
bu kurumlar Hollanda Medeni Kanunu’nda®® “dini topluluklar” ad1 altinda faaliyet
gostermektedir. Bu madde kapsaminda Miisliimanlarin da boyle bir yap1 olusturma
haklar1 varken gerek bu hakki bilmemekten gerek de azinlik olmak bakimindan
Miisliiman kuruluslar, resmi statiide dernek veya vakif olarak is gérmekte, ‘dini
topluluk/cemaat’ olarak anilmamaktadir.'* Bu da Miisliimanlarin diger dini gruplar
gibi i¢ islerini diizenleyen yapilar olusturmasina engel olmaktadir. Zira Hollanda
anayasasina gore dini topluluklarin yasanin belirledigi sinirlar icerisinde kendi
tiiziikklerine gore yonetilme hakki varken dernek veya vakif statiistindeki kurumlarin
boyle bir hakki yoktur. °

2.1. Yahudiler

Hollanda’da Yahudilerin tarihine bakildiginda 1600°’lii yillara kadar gittigi
ve daha bu yillarda yasal bir statiiye kavustuklarr gériillmektedir. Bu yasal statii
sayesinde Yahudiler evliliklerini resmilestirebilirken Hristiyan birisi ile evlenmeleri

10 Dutch Civil Code, Book 1

11 Benedicta Deogratias, Trapped in a Religious Marriage (Netherlands: Maastricht University,
Doktora Tezi, 2019), 66-67.

12 Deogratias, Trapped in a Religious Marriage, 72.

13 Article 2:2

14 Deogratias, Trapped in a Religious Marriage, 79-80.
15 Deogratias, Trapped in a Religious Marriage, 81.
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yasaklanmistir.'® Batavian Devrimi ve Insan ve Vatandas Haklarinimn ilanindan
sonra (1795), ‘Felix Libertate’ adl1 bir Yahudi ve Hiristiyan toplulugu Hristiyan
ve Yahudiler arasinda yasaklanan resmi evlilige izin verilmesi i¢in ilgili yerlere
basvuruda bulunmus ancak evlilik o yillarda tamamen medeni bir s6zlesme
olarak kabul edilmesine ragmen bu talep siddetle reddedilmistir. 2 Eyliil 1796’da
Kurtulug Kararnamesi ad1 verilen devlet ve kilisenin tamamen birbirinden ayrilmasi
kararindan sonra Yahudilerin konumu da ikinci sinif vatandas olmaktan ¢ikmistir.'”
Toplumdan ayristirilan ve dislanan bir Yahudi grubu ortadan kalkmustir. ilk Yahudi
cemaati Hollanda’da 1635 yilinda kurulmustur.'® 17. yy’da ilk Yahudi cemaatinin
kurulugundan itibaren Yahudiler aile hukukuna dair problemlerini yetkili rabbilere
gelerek ¢oziimlemislerdir. 18. yy.’da Amsterdam’da Yahudi niifusu hizli bir artis
gostermistir."”

Giiniimiizde Hollanda’da bulunan en biiyiik Yahudi toplulugu Hollanda-Israil
Kilisesi toplulugudur (Nederlands-Israélitisch Kerkgenootschap (NIK). Ulke
genelinde Amsterdam, Rotterdam, Utrecht ve Lahey’de bulunan birka¢ Yahudi
belediyesi vardir. Atanmis bir hahambasi, topluluga dini rehberlik saglamak
ve Yahudi cemaatini kamu hayatinda temsil etmekle gorevlendirilmistir. Dini
mahkemeler (Beth din), bir veya daha fazla hahami olan bazi belediyelerde kurulur.
[ller aras1 Opperrabbinaat, hahami olmayan diger tiim ilgeler igin Halaka merkezli
kararlar1 uygulamaktadir. Bu mahkemeler, diger seylerin yani sira, topluluk i¢indeki
uygulamalarin dini yasalara uygunlugunu kontrol etmek ve saglamakla gorevlidir.
Ayrica topluluk tiyelerine dini konsey ve egitim saglarlar ve resmi evliliklerde
yer alirlar. Halaka uyarinca bir evliligin feshi, merkezi Amsterdam’da bulunan
Opperrabbinaat voor Nederland’a emanet edilen bir faaliyettir. Katolikligin aksine,
Beth Din’in yetkinlikleri, Halaka hakkindaki yorumlar1 ve kararlar1 yalnizca
Hollanda Yahudi topluluklar ile ilgili olarak gegerlidir ve evrensel bir tanima
sahip degildir.”

Evlilik ve bosanma, Yahudi hukukunun uygulanmasini gerektiren konulardir ve
bu nedenle miinhasiran haham mahkemelerinin (Beth din) yargi yetkisine girer.
Yahudi olmayan bir mahkeme tarafindan ve 6nceden bir haham mahkemesine

16 Jr Huussen, “Legislation on the Position of the Jews in the Dutch Republic”, The Legal History
Review 69/1-2 (2001), 50-51.

17 Huussen, “Legislation on the Position of the Jews in the Dutch Republic”, 55.

18 Invantarissen, Erisim 25 Haziran 2024, https://archief.amsterdam/inventarissen/details/714/
keywords/nihs.

19 Historie van Joods Amsterdam, Erisim 26 Haziran 2024, https://www.nihs.nl/jga-nihs/historie/
historie-van-joods-amsterdam/.

20 Deogratias, Trapped in a Religious Marriage, 76.
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bagvurmadan yapilan herhangi bir boganma, mahkemenin bir Yahudi evliligi
hakkinda karar verme yetkisinin olmamasi nedeniyle gecersizdir. Hollanda sivil
mahkemesinin verdigi bir bosanma karar1 Yahudi hukuku agisindan dini nikahi yok
eden bir karar degildir. Kocanin ayrica bir dini bosama vermesi(get) gerekir. Koca
karisina ‘get’ vermezse kadin evliligin igine hapsolmus olur.*! Bu kadina ‘agunah
(zincirli kadin)’ denir. Bdyle bir kadin resmi olarak bosansa bile Yahudi kurallarina
gore dini olarak evli sayildigindan yeniden evlenemez. Bagka bir adamdan ¢ocugu
olsa kadinin yaptigi bu fiil zina kabul edilir ve ¢ocuk da zina ¢ocugu ‘mamzerim’
olarak adlandirilir. Yahudi yasalarina gore ise bir ‘mamzerim’ ancak baska bir
mamzerim ile evlilik ger¢eklestirebilmektedir. Koca karisina ‘get’ vermek isterse
ve kadin reddederse ve koca yeniden evlenip baska ¢ocuklari olsa onlar i¢in bu
tir sonuglar ve yaptirimlar s6z konusu degildir. 2

Yerel cemaatler get istismari sorununu ele almaya calissa bile, koca neredeyse
her zaman bu fiilini mesrulastiracak baska bir Ortodoks cemaat bulabildigi i¢in®
uluslararast yetkili merci ihtiyact da hasil olmustur. Buna binaen 2013 yilinda
NYU Hukuk Fakiiltesi Tikvah Hukuk ve Yahudi Medeniyeti Merkezi tarafindan
diizenlenen ‘Agunah Sorununun Cozimii’ konulu konferansta Uluslararasi Beit
Din fikri ortaya ¢ikmistir. Toplantiya katilan hahamlar ve akademisyenler, agunah
olarak isimlendirilen ve kocalarinin nikahinda mecburen kalan kadinlar1 kurtarmak
icin tiim mesru halaktik araglar1 kullanacak ilmi yeterlilige sahip diinyaca inli
uzmanlarin yer alacagi bir Beit Din’in (Yahudi Hukuk Mahkemesi) kurulmasina
gliclii destek vermislerdir.?* Uluslararas1 Beit Din (IBD) 6ncelikle kocay1 get
vermeye zorlamak i¢in yeterli gerekgelerin olup olmadigini degerlendirir ve eger
gergekten bdyle bir durum varsa, kocaya get vermesi i¢in tavsiyede bulunabilir.
Gerektiginde sosyal ve toplumsal baski da uygulayabilir. Ancak bu cabalar basarisiz
olursa IBD, get verilmese bile dini hukuk igerisinde evliligin gecersiz sayilmasi
icin halaktik gerekgeler olup olmadigini degerlendirir.?

Giiglii bir sekilde korunan kilise ve devlet ayriligi ilkesi geregince dini evliligin
taninmadig1 Hollanda’da? Yiiksek Mahkeme nin 1982 yilinda aldig1 bir karara gore,

21 Bu tiir kadinlarla ilgili terim olarak “agunah” kullanilmaktadir.

22 Matthijs Blois, “Religious law versus secular law The example of the get refusal in Dutch,
English and Israeli law”, Utrecht Law Review 6/2 (2010), 96.

23 Halachic Methods, Erisim 27 Haziran 2024, https://internationalbeitdin.org/halachic-methods/.
24 OQur vision Erisim 1 Temmuz 2024, https://internationalbeitdin.org/about/.
25 Halachic Methods, Erisim: 27 Haziran 2024, https://internationalbeitdin.org/halachic-methods/.

26 Marius Hupkes, “How Far Do Dutch Courts Go in Enforcing Religious Marriages”, Hupkes
Advocaten, Erisim 28 Haziran 2024, https://www.hupkeslawyers.com/how-far-do-dutch-courts-
go-in-enforcing-religious-divorces/.
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karilaria dini bogsanma vermeyen kocalara hukuka aykiri eylemde bulunduklari
gerekgesiyle?” para cezasi verilebilmekte ve hatta haklarinda tutuklama emri
cikartilabilmektedir. Bu karar daha sonra bir mevzuatla pekistirilmistir. Evlilik
yasasinda yapilan degisiklikle hakimlere, taraflara evlilik baglariyla ilgili dini
hiikiimlerin emirlerine uymalarini emretme yetkisi verilmistir.?® Mahkemenin
dini hiikiimlere uymay1 emretmesi esasinda haham mahkemesine ¢ikma emridir.
Kocaya dini mahkeme huzurunda is birligi yapmasi aksi takdirde para cezasina
carptirilacagi belirtilmistir.? Yahudi cemaati dini topluluk statiisiinde oldugundan
resmi yargi¢, Yahudi kurallarini benimseyen kocaya dini mahkemeye ¢ikma emri
verebilmektedir.

Hollanda Yiiksek Mahkemesi sadece din 6zgiirligiiniin degil, ayn1 zamanda
feshedilemeyen dini bir evlilige hapsedilen kadinlarin kisisel 6zgiirliik haklarinin da
6nemini kabul etmektedir. Bu kisisel 6zgtirliik haklari sadece ulusal hukuk tarafindan
degil ayn1 zamanda uluslararasi s6zlesmeler tarafindan da desteklenmektedir.
Yiiksek Mahkeme’nin bu karar1 Hollanda’daki Yahudi toplumu tarafindan farkl
sekillerde karsilanmistir. Bir yandan, karar evliliklerinde sikisip kalmis Yahudi
kadmlar i¢in iyi bir ¢6zlim olarak goriiliirken bir yandan da Yahudi hukukunun
bu meseleyi kendi igerisinde ¢ozmesi gerektigi goriisleri olusmustur. Ayrica
bu karar sadece Hollanda’da degil farkli iilkelerde yasayan Yahudileri de bu
iilkelerde benzer yasal segenekler bulunmadigindan memnun etmis olacak ki
iilke disindan Yahudilerden de yogun talep gormiistiir. Hollanda mahkemelerinin
kararlar1 uluslararasi sézlesmeler uyarinca ¢ogu Avrupa iilkesinde ve diger bazi
tilkelerde taninmaktadir. Amsterdam’daki haham mahkemesi de agunot davalarinda
uzmanlasmistir.*°

Diger yandan bagka iilke vatandaslari, Hollanda topraklarinda uygulanmasi
gereken bir hitkmiin talep edilmesi halinde Hollanda mahkemesi kendisini yetkili
ilan edebilmektedir. Bu, Hollanda medeni usul hukukundan kaynaklanan benzersiz
bir yetki kuralidir. Bu yetki kuralinin sonucunda, Hollanda mahkemesi, taraflarin
ikamet ettigi iilkenin mahkemesinin yaninda yetkili olabilmektedir. Ornegin kadin
Israil’de, koca ise Amerika Birlesik Devletleri’nde yasarken Hollanda mahkemesi
kendisini bu tiir bosanma davalari i¢in taraflardan talep gelmesi durumunda yetkili
ilan etmistir.?!

27 Hupkes, “How far do Dutch courts go in enforcing religious divorces?”.

28 In the Netherlands, Judges Can Lock up Jewish Man Who Refuse Divorce, Erisim 30 Haziran
2024, https://eurojewcong.org/news/communities-news/the-netherlands/in-the-netherlands-
judges-can-lock-up-jewish-men-who-refuse-divorce/.

29 Hupkes, “How far do Dutch courts go in enforcing religious divorces?”.
30 Hupkes, “How far do Dutch courts go in enforcing religious divorces?”.

31 Hupkes, “How far do Dutch courts go in enforcing religious divorces?”.
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12 Ocak 2018’de Amsterdam mahkemesinde goriilen Yahudi dini bosanmasi
hakkindaki bir davada hem kar1 hem de koca Birlesik Krallik’ta yagamasina
ragmen kadi, Amsterdam hahamlik mahkemesindeki dini bosanmada isbirligi
saglamak amaciyla Hollanda mahkemesine bagvurmustur. Muhtemelen kadin
kocasini Birlesik Krallik’ta dini bir bosanmaya zorlamay1 basaramamaisti. Bu
dava drneginde de goriildiigii gibi Hollanda’da ikamet etmeyen Yahudi kocalar
Hollanda mahkemesinden bir celp ile kars1 karsiya kalabilmektedirler. Davete icabet
etmemeleri ve Hollandal1 bir avukat tutmamalar1 halinde daha sonra aleyhlerinde
verilen Hollanda yarg: karariyla kars1 karstya kalabilme ve para cezas1 6deme
riski altindadirlar.*

Baska bir 6rnek davada karisina ‘get’ vermeyi reddeden Yahudi bir kocaya
Hollanda mahkemesi 30.000 dolar para cezas1 demesini hilkkme baglamis, boylece
koca ‘get’ vermeyi kabul edip karisint 6zgiir birakmistir. Hollanda mahkemeleri
Israil diginda karilarin1 bogamayan Yahudi kocalara énemli para cezalari veren
tek yargi sistemidir. Mahkemeler ¢ok daha fazla para cezalarini ve 1982 emsaline
bakarak tutuklama cezalarini bile hilkme baglayabilme hakkina sahiptir. **

2.2. Hristiyanhk

Hollanda 7 piskoposluga boliinmiis bir eyalet sistemine sahiptir.** Her
piskoposlugun kendi mahkemesi (kerkelijke rechtbank) vardir ve piskopos ilk
derece yargic olarak gorev yapar. Bagka bir piskoposlugun kilise mahkemesi ikinci
derece mahkemesinin roliinil yerine getirirken, Roma Apostolik Mahkemesi, Roma
Katolik Kilisesi’nin en yliksek temyiz mahkemesini olusturur. Bu mahkemeler dini
konular, miilkiyet ve evlilikle ilgili anlasmazliklar iizerinde yetkiye sahiptirler.*®

Hollanda’daki Protestan Kilisesi en biiyiik Protestan toplulugunu olusturmaktadir.
Bu kilise, iilke genelinde cesitli belediyelerden olugsmaktadir ve yonetim farkli
seviyelerde gerceklesmektedir. Genel sinod, kilise meselelerini kilise diizeyinde
yonetir. Classis toplantilari sorunlari bolgesel diizeyde diizenlerken, kilise konseyi
ilgili belediyeyi denetler. Dini bogsanmalar1 yonetmese de, i¢ meseleleri ¢6zmek
i¢in ihtilaf ¢6zme mekanizmalar1 mevcuttur.*®

Hristiyanligin farkli mezhepleri olan Katoliklik ve Protestanlik bosanma konusuna

32 Hupkes, “How far do Dutch courts go in enforcing religious divorces?”.

33 Cnaan Liphshiz, “Dutch Judges can Sanction Jewish Men Who Refuse to Give Wives Religious
Divorce”, Erisim 30 Haziran 2024, https://www.timesofisrael.com/dutch-judges-can-sanction-
jewish-men-who-refuse-to-give-wives-religious-divorce/.

34 Rotterdam, Groningen, Breda, Roermond, ‘s-Hertogenbosch, Haarlem-Amsterdam ve Utrecht
35 Deogratias, Trapped in a Religious Marriage, 74.
36 Deogratias, Trapped in a Religious Marriage, 75.
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da farkli yaklagimlar gelistirmislerdir. Katolik inancina gore evlilik yedi kutsal
ayinden birisidir. Bu nedenle gecerli bir neden olmadiginda bosanma islemi hos
kargilanmamaktadir. Katolik inancina gore bu gegerli nedenler soyledir: zina, ese
veya ¢ocuklara ciddi beden ve/veya ruhi zarar vermek, terk. Ayrica medeni hukuka
gore yapilan bosamalar dini olarak gegerli degildir. Bir ¢ift resmi olarak bosansa bile
kilise nazarinda hala evli olarak kabul edilebilir. Kilise kanunlarina gére bosanmamis
ciftler bagka bir evlilik veya zina gibi suglari islerse kilise tarafindan bu kisilere gesitli
disiplin cezalar1 uygulanabilir. Katolik inancinda evlilik ¢6ziilmez bir bag olarak
goriildiigiinden bosanmak ya imkansiz ya da ¢ok zor sartlarda miimkiindiir. Resmi
mahkemede gergeklestirilen boganmadan sonra taraflarin kiliseye gelip evliligin iptali
‘annulment’ belgesi almalar1 gerekmektedir. Protestan kiliselerine gore ise resmi
bosanma dini nikah1 da etkiler. Protestanligin reformist bir bakis agisiyla dogmus
olmasi bu karara varmalarinda etkili oldugu sdylenebilir. Protestanlara gore evlilik
isleri devletin kontrolii altinda uygulanmasi, kilise tarafindan da taninmasi gereken
islemlerdir. Katolikligin aksine Protestanlikta bosanma miimkiin bir islem olmasina
ragmen yine de uzlagsma ve nasihat ilk olarak uygulanan yéntemlerdir. %’

3- Hollanda’da islam Aile Hukuku

3.1. Hollanda’da Miisliimanlar

Toplam niifusunun yaklasik bir milyonu Miisliiman?® olan Hollanda’nin Islam ile
olan tanigiklig1 somiirdiigii topraklarla baslamaktadir. Afrika kitasinin belirli bolgeleri,
Uzakdogu Asya, Hindistan, Endonezya, Surinam bu topraklardan bir kismidir.
Somiirgeden sonra iilke topraklarina giren ilk Miisliimanlar Endonezya ve Surinam
asilli Miisliimanlardir. [lk cami 1947 yilindan beri iilkeye yerlesmekte olan Hindistan
asilli Sii Ahmediye® hareketi tarafindan 1955 tarihinde Lahey (Den haag) sehrinde
acilmustir. 1960 yilinda Hollanda da dahil olmak {izere tiim Avrupa’ya bilyiik bir isci
g0ocii baslamistir. Bu gocler sirasinda tilkeye giren en bilyiik Miisliiman grup Tiirkler ve
Faslilar olmugtur. Miisliimanlar iilkeye giris yapmalarindan itibaren 6zellikle ilk ceyrek
asirda sosyal hayata ¢ok fazla miidahil olamamiglardir. 90’11 yillarda Miisliimanlar
daha fazla toplum i¢inde goriiniir olmaya baglamistir. Miisliiman ailelerin cocuklari
egitimlerini tamamlay1p cesitli mevkilerde goreve gelmeye baslamigtir.*

37 Deogratias, Trapped in a Religious Marriage, 42-44.

38 Bu Miisliiman niifusun 13.000’i Hollanda asillidir.

39 Bu grup, Hz. Muhammed’in son peygamber oldugu inancini reddetmis, 19.yy’da yasamis olan
Mirza Ghulam Ahmed’in peygamber oldugu iddiasini savunmuslardir. Pakistan Ulusal Meclisi
bu toplulugun Miisliiman olarak yasal statiisiinii reddetmek i¢in anayasasini degistirmistir.
Shayan Rajani, “Protest For The Prophet: The Production and Performance of the Anti- Ahmed:
Movement” (Boston: Tufts University, Department of History, Yiiksek Lisans Tezi, 2012), 3.

40 Cevdet Keskin, “Hollanda’da Islam ve Miisliimanlar”, Diyanet Aylik Dergi 314 (2017), 52-54.
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Hollanda’da Yahudi ve Hristiyanlar resmi olarak taninan ve aktif dini
orgiitlenmeye sahiptir. Ancak yalnizca Islam dininin érgiitlenmesi tiizel kisilik olarak
taninmamaktadir.*' Bu nedenle Hollandali Miisliimanlar anlasmazliklarini aile,
arkadas, imam gibi resmi olmayan otoritelerle ¢ozmeye calismaktadir.*> Hollanda’da
Miisliman kadinlarin dini boganma islemleri i¢in resmi basvuru yapabilecekleri
0zel bir kurumun bulunmamasi, ¢esitli nedenlere dayanmaktadir. Bu nedenler,
yasal, toplumsal ve tarihsel faktorlerin birlesiminden kaynaklanmaktadir:

1. Yasal Cerceve ve Laiklik: Hollanda, laik bir devlet olarak, din ve devlet islerini
birbirinden ayr1 tutar. Bu, devletin dini bosanma islemlerine miidahale etmemesi
anlamina gelir. Medeni hukuk ¢ergevesinde bosanma islemleri yiirttiiliirken, dini
bosanma islemleri dini topluluklar tarafindan yonetilir. Yahudi ve Hristiyanlarin
bu baglamda dini bosanmay1 saglayacak tahkim kurullart bulunmaktadir. Ancak
Miisliimanlara bu hak taninmamuistir.

2. Toplumsal ve Tarihsel Faktorler: Yahudi ve Hristiyan topluluklar, tarihsel
olarak Hollanda’da daha uzun siiredir bulunmaktadir ve bu topluluklar zamanla
kendi dini bosanma iglemlerini yiiriitebilecek resmi mekanizmalar gelistirmislerdir.
Miisliiman topluluklar ise, gérece daha yeni gégmen topluluklar oldugundan, hentiz
benzer resmi mekanizmalar geligtirilmemistir.

3. Sivil Toplumun Rolii: Hollanda’da, Miisliiman kadinlarin dini bogsanma
islemleri i¢in resmi kurumlarin eksikligini doldurmak tizere, STK’lar 6nemli bir
rol oynamaktadir. Bu kuruluslar, kadinlara dini ve hukuki danismanlik saglayarak,
sorunlarini ¢dézmelerine yardimer olmaktadir. Bu tiir sivil toplum kuruluglarinin
dini bosanma siirecinde aktif rol almaya ¢alismasi resmi bir tahkim kuruluna olan
ihtiyac1 bir nebze de olsa gidermistir.

3.2. Tahkim Kurulu Olarak Seriat Mahkemeleri Modeli Hollanda’da
Uygulanabilir mi?

Avrupa gesitli iilkelerden yogun gogler almis bir bolgedir. Miisliiman iilkelerden
de Avrupa’ya yogun gogler gerceklesmistir. Halihazirda artik Hollandali Tiirkler,
Hollandali Araplar, Hollandal1 Afrikalilardan bahsetmek miimkiindiir. Gogler sosyal
yapida dnemli degisiklikler meydana getirmistir. “Oteki” ile birlikte yasama tecriibesi
hayat1 bir¢ok yonden degistirmistir. Sosyal yapidaki bu ¢ogulcu toplum yapisi
hukukun da zorunlu olarak déniismesini gerektirmektedir. Ingiltere bunu basaran
iilkelerin bagini ¢ekmektedir. Simdilik herhangi bir Avrupa iilkesinde benzer bir
uygulama olmamasina ragmen yakin gelecekte bunun olmasi kuvvetle muhtemeldir.

41 Deogratias, Trapped in a Religious Marriage, 79.
42 Deogratias, Trapped in a Religious Marriage, 77.
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Hollanda da bu iilkelerden birisidir. Toplumun seriata dair ¢ekincelerinden dolay1
uygulama s6z konusu olmasa da gesitli aile hukuku davalarinda Islam aile hukukunun
tanindig1 veya kadinin magduriyetinin dnlenmesi i¢in pratikte dikkate alindigi
goriilmektedir.

Aile hukuku kiiltiirel ve dini kokler ile yakindan iligkili bir hukuk alani oldugundan
baz1 Avrupa devletleri islam hukukunu dikkate alma yoniinde tavir sergilemektedir.
Kiiltiirel ve dini kimlik hakki Avrupa Insan Haklar1 Sézlesmesi (AIHS)’nde
uluslararasi hukukun 6ngo6rdiigii temel haklardandir. Bu haklar ¢ergevesinde
Islam hukukunun Avrupa hukuk sistemlerinde uygulanma tartigmasi giin yiiziine
cikmaktadir. Hollanda laik hukuku benimseyen iilkelerdendir. Hollanda her etnik
koken i¢in ayr1 bir hukuk sistemi yerine vatandasi olan herkes i¢in ayn1 hukuk sistemi
tizerinde 1srar etmektedir.** Anayasa’da “din, inang, siyasi goriis, wk veya cinsiyet
temelinde veya baska herhangi bir gerekceyle ayrimciliga izin verilmeyecegi”
acik bir sekilde belirtilmistir. Dini anlagsmalar kapsaminda degerlendirilecek olan
dini nikah uygulamalar1 da kisisel alana girdiginden devletin miidahil oldugu
bir alan degildir. Ancak kadin haklarmin korunmasi ¢ergevesinde Hollanda’nin
tanidig1 bir resmi nikah gergeklesmeden 6nce dini nikah yapilmasi sug sayilmistir.
Hollanda medeni kanununa gore din gorevlilerinin dini nikah1 ancak resmi nikah
gercgeklestikten sonra yapabilecegi karara baglanmistir.** Resmi olarak dini nikah bir
anlam ifade etmediginden dolay1 mahkemelerin de Miisliiman evliligini feshetme
konusunda yasal bir yetkisi yoktur.**

Bu durumda kadinlarin pek ¢ok yonden magduriyetleri olusmaktadir. Cilinkii
Islam aile hukuku yasalarina gdre Miisliiman kadin evliligini sonlandirmak
istediginde kocast is birligi yapmazsa disaridan miidahaleye ihtiyaci vardir. Bu
disaridan miidahale olmadiginda kadinlar evlilik bagindan kurtulamamaktadir.
Ciinkii erkek bosanmay1 gerceklestirmedigi siirece hem Islam hukukuna gére hem
de Miisliiman toplum nazarinda o kisiler evli olarak goriilmektedir. Hollanda’da bu
kadinlarin durumunu 6n plana ¢ikaran sivil toplum kurulusu Apna Haq Rotterdam’da
Ingiltere seriat mahkemelerine bagl olarak kurulmustur. Seriat mahkemeleri ile
caligmalarindaki amacin evliliklerin i¢ine hapsolmus Miisliiman kadinlarim haklarini
savunmak olarak agiklamislardir. Hollanda’da faaliyet gosteren diger stk’lara dair
detayli bilgiyi ilgili boliimde verecegiz.

43 Eefje De Kroon, “Islamic Law, Secular Law, and Societal Norms:The Recognition of Islamic
Legal Practices in them Netherlands and the Protection of Muslim Women’s Human Rights”,
Journal of Muslim Minority Affairs 36/2 (2016), 154.

44  Civil Code, Article 63, Book 1

45 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 158.
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Hollanda’da yabanci uyruklularin aile anlasmazliklarinda iki tiir yargilama yetkisi
s6z konusudur. Birincisi ‘milliyet temelli yarg: yetkisi’dir.*® Buna gére Almanya,
Fransa, Ispanya, gibi Avrupa iilkelerinde yasayan birgok gégmen buna Hollanda’da
dahildir aile hukukuna dair uyugmazliklarinda (vatandaslik bagi ile bagh olduklart)
iilkelerinin hukuku ile yargilanmay1 se¢ebilmektedir. Buna gore 6rnegin Liibnan
asilli bir ¢ift Hollanda’da bosanmak istediginde Liibnan bosanma yasasini uygulama
haklar1 varken yine Urdiin asill1 bir ¢ift evlenmek istediklerinde iilkelerindeki evlenme
sartlarini tagtyor olmalar1 gerekmektedir. Hollanda’da uygulanan ikinci yargi se¢enegi
ise ‘ikametgah temelinde gegerli yasa’dir. Buna gore kisinin sahip oldugu vatandagslk
bagi fark etmeksizin yerlesik oldugu iilkenin kanunlarina tabidir. Bu kurali uygulayan
diger iilkeler de Ingiltere ve Isvigre’dir. ¥/

Ingiltere’de Miisliiman Tahkim kurulu tarafindan alan bir karar resmi mahkemeler
tarafindan uygulanabilirken, Hollanda’da bu sistem ayni sekilde islememektedir.
Hollanda’da, seriata dayali uyusmazlik ¢6ziimii uygulamasi tahkim statiistine sahip
degildir, ¢linkii Hollanda hukuku, katilimcilarin uyusmazlik ¢6ziimiine tabi oldugunu
belirttigi aile hukuku konular1 i¢in tahkime izin vermemektedir. Bu uyusmazliklarda
bir uzman, alim veya imam®, ilgili herkes i¢in kabul edilebilir ve yiirtirliikteki yasalara
uygun bir ¢dziime ulagsmaya ¢aligir.*’ Ancak bu ¢oziimlerin resmi bir baglayiciligi veya
yaptirimi yoktur. ** Bu resmi olmayan otoriteler yaninda Hollanda’li Miisliimanlarin
uyusmazlik ¢oziimii i¢in kullandig alternatif yontemleri su sekilde siralayabiliriz:

1. Miisliiman STK’lar ve Danisma Merkezleri: Hollanda’da bir¢cok Miisliiman
sivil toplum kurulusu (STK) ve danisma merkezi, kadinlarin islam hukuku ve
medeni hukuk arasindaki bu tiir uyumsuzluklar1 agmalarina destek olmaktadir. Bu
kuruluslar, kadimlara yasal ve dini danismanlik saglayarak, sorunlarini ¢ozmelerine
yardimei olur. Ornegin, “Femmes for Freedom” gibi STK lar, 6zellikle kadimlarm
bu tiir sorunlarla basa ¢ikmalaria destek verir.

46 Yabanci Bosanmanin Tanimast Hollanda Thtilaf Yasasma gére su sekilde olmaktadir: taraflarin
ortak bir ulusal hukuku varsa, bu kanun uygulanacaktir; ortak ulusal hukuka sahip degillerse,
miisterek mutad meskenlerinin hukuku uygulanir; miisterek mutad meskeni yoksa Hollanda
hukuku uygulanacaktir. Her iki taraf da Hollanda vatandasiysa, ikametgahlarmim Hollanda’da
veya yurtdiginda olduguna bakilmaksizin her zaman Hollanda’da yetkili bir mahkeme bulurlar.

47 Andrea Biichler, “Islamic Family Law in Europe? From Dichotomies to Discourse or: Beyond
Cultural and Religious Identity in Family Law”, International Journal of Law in Context 8/2
(2012), 198.

48 Investigation: No Sharia Courts in the Netherlands, Erisim 15 Haziran 2024, https://www.
government.nl/latest/news/2010/04/23/investigation-no-sharia courts-in-the-netherlands.

49 L. G. H. Bakker, Sharia in the Netherlands a Study of Islamic Counselling and Conflict Resolution
Among Muslims in the Netherlands (Adalet Bakanlig1 Arastirma ve Dokiimantasyon Merkezi
(Wetenschappelijk Onderzoeken Documentatie Centrum (WODC), 2009), 6.

50 Deogratias, Trapped in a Religious Marriage, 87.
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2. Miiftiiliik ve Imamlarla Gériisme: Kadinlar, yerel miiftiiliikler veya
camilerdeki imamlarla goriiserek, dini bosanma (talak) islemlerini hizlandirabilirler.
Imamlar, kocanin talak vermeyi reddetmesi durumunda, kadinin dini bosanmasini
gergeklestirmek icin devreye girebilirler.

3. Mahkemeler ve Hukuki Destek: Hollanda’daki medeni hukuk sistemi, kadinin
medeni bosanma talebini kabul eder ve bu siiregte kadinlara hukuki destek saglanir.
Medeni bosanma gergeklestirildikten sonra, bazi kadinlar dini bogsanmay1 saglamak
i¢in dini liderlerle veya STK larla is birligi yaparlar.

4. Toplumsal Farkindalik ve Egitim: Kadin haklar1 savunucular1 ve STK lar,
toplumsal farkindalig1 artirarak ve egitim programlar1 diizenleyerek, kadinlarin
haklarini ve bu haklar1 nasil savunabileceklerini 6grenmelerini saglarlar.

Uyusmazlik ¢6ziimi i¢in kullanilan bu yontemleri daha detayli anlatmak
gerekirse, bunlardan ilki STK’lardir. Miisliiman kadinlar1 desteklemek amaciyla
cesitli STK’lar kurulmustur. Bu STKlar, kadinlarin haklarini koruma ve sorunlarini
¢6zme konusunda 6nemli rol oynamaktadir. Bu kuruluslar hem dini hem de medeni
hukuk ¢ercevesinde cesitli ¢oziimler sunarak, kadinlarin yagsamlarini kolaylastirmaya
caligirlar. Hollanda’da bulunan bazi STK’lar ve sagladiklart ¢oziimler sunlardir:

1. Femmes for Freedom: Bu kurulus evlilik igerisinde sikisik kalmis kadinlara
hukuki danigmanlik ve destek saglar. imamlar ve dini liderlerle is birligi yaparak,
kadinin dini bosanma siirecini hizlandirir. Kadinlarin haklarini anlamalarini ve
savunmalarini saglamak amaciyla egitim programlari ve atdlye caligmalari diizenler.

2. Muslim Advisory Council (MARUF): Kadinlara hem dini hem de medeni
konularda danismanlik hizmetleri sunar. Toplumsal farkindalig1 artirarak, kadinlarin
karsilastig1 sorunlar kamuoyuna tagir ve ¢oziim Onerileri gelistirir.

3. Stichting Platform Islamitische Organisaties Rijnmond (SPIOR): Kadinlara
hukuki ve sosyal destek saglar. Bu destek, kadinlarin bosanma siireclerini
yonetmelerine ve gerekli destegi almalarina yardimei olur. Dini liderlerle ig birligi
yaparak, kadinlarin dini bosanma islemlerini tamamlamalarina yardimc1 olur.

4. Stichting Al Nisa: Miisliiman kadinlarin haklarini savunan ve onlara destek
saglayan bir kurulustur. Kadinlarin bosanma gibi sorunlarla basa ¢ikmalarina
yardime1 olur. Kadinlarin haklarin1 6grenmeleri ve savunmalari i¢in egitim
programlari ve bilinglendirme ¢alismalar yiiriitiir.

5. Apna Haq: Ayni sekilde Miisliiman kadinlarin talak konusundaki sorunlarina
¢0zlim bulmak amaciyla danigmanlik ve destek, hukuki yardim, egitim ve farkindalik
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calismalari, arabuluculuk ve tahkim uygulamalari yapmaktadir.

Bosanma meselesinde bir diger uyusmazlik ¢6ziim metodu miiftiiliikk ve imamlarla
goriismedir. Bu yontem de siklikla uygulanmaktadir. Ozellikle cami ve imami
bulunan sehirlerde bir anlagsmazlik durumunda taraflar direkt olarak boélgenin
imamiyla gériisme saglayip ¢oziim iiretilmesini istemektedirler. Ancak Islam aile
hukukunda kocaya zorla talak verdirilme gibi bir uygulama s6z konusu olmadigindan
ya kadinin belli bir bedel 6deyerek(muhalaa) nikah bagindan kurtulmasi saglanmakta
ya da mesele kocanin inat etmesi durumunda ¢6zlimsiiz hale gelmektedir.

Uyusmazlik ¢oziimiinde bagvurulacak bir diger yontem ise Hollanda yasalarini
ve mahkemelerini kullanmaktir. Evlilik igerisine hapsedilmis kadinlar Hollanda
yasalarmda var olan kisisel 6zgiirliik, din 6zgiirliigii ve haksiz uygulama kavramlariyla
haklarint savunma yoluna gidebilir. Bu temeller tizerinden hareket ederek davasini
giiclendirip kocasina karsi kazanabilir. Bunun haricinde Hollanda’da 6zellikle aile
hukuku alaninda anlagmazliklarda Islam hukuku Uluslararas1 6zel hukuk(PIL?")
yoluyla uygulanmaktadir. PIL’e gore insanlarin vatandaslik bagi ile bagli oldugu
iilkenin yasalar1 o kisi hangi {ilkeye giderse gitsin gegerlidir. WCE(Conflict of
Divorce Law) talakta erkegin tek tarafli beyaninin gegerli olmasi i¢in ii¢ sart ileri
stirmiistiir: Bu beyan kocanin tabi oldugu kanunlara uygun olmalidir, cografi olarak
beyanin telaffuz edildigi yerde ifade gegerli olmali ve es bosanmaya riza gdstermis
olmalidir. Bu kural geregince Hollanda’da kadin kabul etmedigi siirece erkegin tek
tarafli talak beyani1 herhangi bir hukuki sonu¢ dogurmamaktadir. Hollanda ytiiksek
mahkemesi talak kullaniminin kadin erkek esitligi ilkesine aykir1 oldugunu kabul
etmistir.>?

Bu uygulama esasinda Ingiltere drneginde oldugu gibi seriat mahkemeleri yolunu
da acabilecekken bu fikir hem halk hem de politikacilar tarafindan Hollanda’nin
temel degerleriyle uyumsuz oldugu gerekgesiyle® elestiriye tabi tutulmustur.
Politikacilar seriatin Hollanda mahkemelerinde 6zel uluslararasi hukuk adi
altinda babalik, talak, evlilik ve miilkiyet gibi azinlik ailelere iliskin davalarda
uygulanmasini énlemek igin yasalarin degistirilmesi ¢agrisinda bulunmuslardir.
Zira onlara gore seriat geri kalmis ve kadinlar i¢in dezavantaj olusturan bir hukuk
sistemidir.* Ayrica Hollanda’da 2009 yilinda adalet bakanliginin hazirlattig bir
raporda arastirma grubundaki Miisliiman katilimcilar seriatin Hollanda’da resmi bir

51 Private International Law
52 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 159-160.
53 Deogratias, Trapped in a Religious Marriage, 71-72.

54 Iris Sportel, “Who’s Afraid of Islamic Family Law? Dealing with Shari‘a-based Family Law
Systems in the Netherlands”, Religion&Gender 7/1 (2017), 53.
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sifatla uygulanmasina yonelik somut bir istek ifade etmemislerdir, zira katilimcilarin
onemli bulduklari seriat kurallarinin birgogu Hollanda hukuku igerisinde zaten
uygulanabilmektedir. Dahasi, katilimcilarin ¢ogunlugu seriatin Miisliimanlarin
yasadiklar1 yerde yiirlirliikte olan yasalara uymalar1 gerektigini ya da bunun
asilamaz sorunlar yaratmasi halinde tilkeyi terk etmelerini emrettigini savunmustur.
Bununla birlikte katilimcilar Hollanda’da seriatin normatif ve diizenleyici bir rolii
oldugunu diisiinmektedir. Baz1 katilimcilar, hiikiimetin seriatin sundugu firsatlar
kullanmayarak, 6rnegin Hollanda yasalarina gore kocalarindan bosanan Miisliiman
kadinlarin konumunu seriata gére bosanmay1 da diizenleyerek korumak gibi bir
firsati kagirdigini diisiinmektedir. Hollanda’daki Miisliimanlar, Miisliiman niifusun
etnik ve dini agidan boliinmiis olmasi ve Hollanda’daki tiim Miisliimanlarin ulusal
diizeyde temsilci olarak kabul edebilecegi kisilerin bulunmasinin son derece sorunlu
olmasi nedeniyle, resmi bir ulusal seriat kurumunun kurulmasini tek bir agizdan
savunmamaktadir.*®

Hollanda’da Seriat mahkemelerinin kurulmasinin éniindeki bir diger engel bu
mahkemelere izin vermenin paralel toplum ortaya ¢ikarip Miisliimanlar1 Hollanda
toplumuna entegre etmede zorluk ¢ikaracagi endisesidir.”® Femmes for Freedom
isimli sivil toplum orgiitii liderliginde kii¢iik bir Miisliiman Hollandali kadin grubu
Ingiltere’de olana benzer bir seriat konseyinin varhigmi Hollanda’da istemediklerini
acikca belirtmistir. Gerekgeleri ise Miisliiman erkeklerin Islami kurallar1 kendi
¢ikarlart dogrultusunda kullanip kadinlarin hak ve 6zgiirliiklerinin daha fazla
ellerinden alinacagi iddiasiydi. Ayrica seriat konseylerine karsi gelistirilen bir
baska gerekce ise Hollanda mahkemelerinin Miisliiman kadinlarin sorunlartyla
ilgilenmeleri ve ¢cdzmeye calismalaridir. Oyle anlasiimaktadir ki toplumda Hollanda
mahkemelerine yeterince giiven s6z konusudur. Mahkemelerin ¢6zmeye ¢alistiklar
bu dini evlilik meselesini yasal bir zemine oturtmak isteyen Femmes for Freedom
grubu milletvekillerinden dini bir evliligi dogrudan feshetme yetkisini mahkemelere
veren yasa tasarisini onermelerini teklif etmistir. Ancak bu teklif reddedilmistir.
Bu girisim basarili olmasa da 2013 yilinda ceza kanununda yapilan degisiklik
kocanin bosanma vermeme durumunu da kapsayacak sekilde genisletilmis ve
kadinlar1 zorla evlilige hapseden bu durum i¢in kocaya dokuz aya kadar hapis ve
para cezas1 Ongdriilmiistiir. Devlet seriat konseyleri kurmak yerine ceza kanununu
degistirmis ve haksiz uygulama kapsaminda talak vermeyen kocanin karsisinda
Miisliiman kadinin haklarini giivence altina almistir.

Bu gayriresmi uygulamalarla ¢6ziimsiizliige itilen ve gerekli oldugu halde bir tiirli
uygulamaya sokulamayan Miisliiman tahkim kuruluslarinin eksikligi Hollanda’da

55 Bakker, Sharia in the Netherlands, 3.

56 Maurits Berger, “Responding to sharia in the Netherlands”, Can. J. of Netherlandic Studies 33/2
(2012-2013), 143.
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yasayan Miisliimanlar i¢in problem teskil etmeye devam etmektedir. Diger dinlere
verilen bir hak olan resmi bir arabuluculuk ve tahkim kurumu Miisliimanlar i¢in
agirilik olarak goriildiigiinden bu hak taninmamustir. Cesitli bahaneler 6ne siiriilerek
diger din gruplarina verilen tahkim hakkinin®” Misliimanlara verilmemesi esitlik
ilkesine aykir1 bir uygulamadir. Miislimanlar yukarida zikredilen stk, imamla
goriisme, hukuki yol gibi tiim yollara miiracaat edebilir ancak nihai kararda Hollanda
bosanma yasalarina tabi olmak zorundadir.*® 1997 yilinda Dublin merkezli Avrupa
Fetva ve Arastirma Konseyi probleme bagka bir ¢oziim getirmistir. Bu konseye
gore evliligini yasadig1 tilkenin kendi kanunlarinca yapan bir Miisliimanin bosanma
gerceklesirken de bu iilkenin kanunlarina uymasi zorunludur. Evlilik s6zlesmesi
o llkenin kanunlarina gore diizenlenirken yasalar kabul edildiginden zimnen
bosanma sirasinda hakimin kararina uyulma sonucu da kabul edilmis olur.* Ancak
bu ¢dziime de esasen Islam hukukuna uygun bir ¢6ziim denemez. Kocani burada
mahkemenin bosamasini tanimiyorum deme ve yine kadini evlilige hapsederek
zulmetme imkani vardir.

3.3. Ornek Davalar

Roma Katolik Kilisesi’nin Kanonik hukuku uygulayan piskoposluk mahkemeleri,
Birlesik Protestan Kilisesi’nin Kilise Konseyleri(kenkenraden), Hollanda Israil
sinagogunun (Nederlands Israelitische Kerk) Haham mahkemeleri (Beth Din) bu
din mensuplar arasinda ¢ikan anlasmazliklarin ¢6ziimii i¢in tahkim uygulamasi
yapmaktadir.®

Hollandali Hristiyan ve Yahudiler bosanma sirasinda bir Katolik mahkemesine
veya Beit Din mahkemesine basvurabilirken Hollandali Miisliiman bireylerin boyle
bir kurumsallagsmis mekanizmalar1 bulunmamaktadir. Yukarida da zikrettigimiz gibi
Islami bir bosanma elde etmek isteyen ¢ift ya toplumda bulunan kanaat énderlerine
ya da imamlara miiracaat ederek bu sorunlarini ¢dzebilir veya mense tilkelerindeki
hukuku kullanarak Hollanda mahkemelerinde sorunun ¢éziime kavusturulmasini
isteyebilir. Yapilan arastirmalara gore Hollanda’da azinlik statiisiinde olan Miisliiman
ciftler, arabulucuk-sulh yoluna basvurmak icin genellikle iilkelerine bagh bir
imamdan dini bosanma elde etmelerine yardimc1 olmasini istemektedir. imamlar
oncelikle uzlastirma- sulh yolunu denemekte bu siire¢ basarisizlikla sonuglandiginda

57 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 174-176.

58 Maurits Berger, “Sharia Law in Canada- Also Possible in the Netherlands?”, Crossing Borders
Essays in European and Private International Law (2006), 182.

59 Esther Van Eijk, “Khul‘ Divorce in the Netherlands: Dutch Muslim Women Seeking Religious
Divorce”, Islamic Law and Society 26 (2019), 45.

60 Berger, “Responding to sharia in the Netherlands”, 136.
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ilgili bosanma prosediiriinii 6grenmeleri i¢in mense iilkelerin konsolosluklarina
ve avukatlara yonlendirmektedirler.*!

Hollanda’da dini evlilikler resmi olarak taninmasa da mahkemelerin karsisina
talak ile ilgili davalar daha sik gelmeye baglamistir. Hollanda mahkemeleri kadin
haklar1 ve haksiz uygulama baglaminda kadinlarin evliliklerinin askida kalmasini
degil, onlar1 o bagdan kurtarma yo6niinde bir tavir sergilemislerdir. Bu goriige
meyletmek bir noktada dini nikahi tanimak anlamina gelmektedir.®

Hollanda’da imamlar, aile ve arkadas yoluyla ¢oziilen ihtilaflara dair kayitlar
olmadigindan o tiir arabuluculuk 6rneklerine burada yer veremiyoruz. Hollanda
mahkemelerinde Miisliimanlarin aile hukuku ile ilgili goriilen davalarindan bazi
orneklere agagida yer verecegiz.

2007°de Misirht bir erkek ve Hollandali bir kadin arasinda bosanma davast
mahkemeye intikal etmistir. Bu davada mahkeme tarafindan erkegin daha once
Misir’da yaptigi ve talak vererek bitirdigi evliliginin resmi olarak bittiginin de
kanitlanmasi istendi. Adam Misir’da yasayan eski karisindan verilen talaka razi
oldugunu gosterir bir belge talep etti ve bu belgeyi mahkemeye sundu. Ancak
mahkeme talak ile evliligin bitmesini tanimadi ve adamin hala Misirh karisiyla
evli oldugunu hiikme bagladi. Cok esliligin {ilkede yasak olmasindan dolay1 da
Hollandal karisindan ayrilmasina hitkkmetti. Misirli adam evlilik dolayisiyla elde
ettigi Hollanda vatandasligini da bu hiikiim neticesinde kaybetmistir.> Bu davada
goriildiigii iizere Hollanda mahkemesi, Islam hukukuna dayali talakla bosanmay1
kendi hukuk sistemi igerisinde gecerli saymamis ve bu sebeple adamin mevcut
evliligini gecersiz kabul etmistir.

Somali’de yapilan bir evlilik Hollanda’da bosanma ile sonuglandiginda kadin
Hollanda yasalarmin uygulanmasini talep ederken koca Somali yasalarini yani Islam
hukukunun uygulanmasini istemistir. Yiiksek mahkeme ¢iftin ger¢ek toplumsal
bagmin Somali ile oldugunu ve Islam hukukunun uygulanmasi gerektigine karar
vermistir. Kadinin talep ettigi sekilde Hollanda hukuku uygulanmasa da kadimin
haklar1 giivence altina alinmistir.** Bu durum, Hollanda mahkemelerinin belirli
durumlarda vatandaslik bagm, fiili olarak daha yakin olduklar1 ve muhtemelen
daha fazla yasadiklar1 Somali tilkesi hukuku ve kiiltiiriinii dikkate alarak karar
verdigini gostermektedir. Boylece zaman zaman Islam hukukuna gore de karar

61 Eijk, “Khul‘ Divorce in the Netherlands”, 47.
62 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 154.
63 Sportel, “Who’s Afraid of Islamic Family Law?”, 65.

64 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 160.
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verebildigini, ancak ayni1 zamanda Hollanda hukukuna gore bireylerin haklarimi
koruma sorumlulugunu da gozettigini gostermektedir.

Pakistan asilli Hollanda vatandasi olan bir kadin Pakistanli bir adamla 2002
yilinda medeni nikah, 2005 yilinda da dini nikah yapmuisti. 2010 y1linda kocasindan
talak alabilmek i¢in Rotterdam aile mahkemesine basvurmustur. Koca a¢ikca
talak vermeyecegini belirttiginde kadin haksiz uygulama kapsami dahilinde bir
dava agmistir. Mahkeme kocanin talak vermemesini haksiz uygulama olarak
nitelemistir. Koca ise savunmasinda bu nikahin dini degil Pakistan yasalarina gore
resmi oldugunu Hollanda’da da resmi olarak taninmasi gerektigini savunmustur.
Mahkeme yine de dini olarak talak vermesi gerektigine hiilkmetmis ve adama
uygunsuzluk baglaminda ceza vermistir.> Goriildigi gibi Hollanda mahkemesi
kocaya talak vermesi i¢in en azindan nasihatte bulunma ve ceza verme yoluyla
Islam hukukunu tanima yéniinde bir tavir sergilemistir.

Baska bir davada da mahkeme Miisliiman Hollandali bir kadinn Islami bir
bosanma hakki elde etmek igin bir Islam iilkesine gitmesine gerek olmadigima
karar vermistir. 2014°de Lahey Aile mahkemesi Hollandali Liibnanli bir adama,
0zel yasam ve hareket 6zgiirligiinii kisitladigi i¢in karisina dini bosanma vermesini
emretmistir.®® Mahkemeler talak vermeyi emrederek hem kadini i¢ine hapsoldugu
evlilik esaretinden kurtarmaya c¢alismis hem de Islam hukukunu asgari diizeyde
de olsa tanimistir.

2013 yilinda olan bir davada kadin mut’a evliliginden dolay1 4350 euro muta
bedeli talep etmistir. Koca ise bu evliligin Hollanda yasalara ve ahlaka aykir
oldugu gerekgesiyle bu talebin dikkate alinmamasi gerektigini savunmustur. Yiiksek
mahkeme kocanin bu iddiasin1 reddedip bu mut’a nikahin1 gegerli ve yasal bir
sozlesme olarak kabul edip kadina bu bedelin 6denmesine hiikkmetmistir. Bu karar
din 6zgiirliigii kapsaminda degil kadin lehine olan mali kaygilardan 6tiirii verilmistir.®’
Sebep ne olursa olsun Islam hukukunda var olan nikah ve talak cesitlerinin taninmasi
toplumsal gergeklikten yiiz ¢cevrilemeyeceginin bir gostergesidir.

2014 yilinda gergeklesen bir bosanma davasinda da kadin sivil bosanma
gerceklestikten sonra mahkemenin kocasini talak vermeye zorlamasini talep
etti. Kocasi ise talak ile degil muhélea yoluyla bosanmak istedigini belirtti.
Hollanda mahkemeleri laik hukuk bakis agisiyla talak ve muhalea arasinda bir
fark gormediginden dini bosanmanin nasil gerceklestiginin bir dnemi olmadigi
sonucuna vararak kadimin talebini reddetti. Kararda kocanin karisini muhalea

65 De Kroon, “Islamic Law, Secular Law, and Societal Norms”, 163.
66 De Kroon, “Islamic Law, Secular Law, and Societal Norms, 163.

67 De Kroon, “Islamic Law, Secular Law, and Societal Norms, 164.
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yoluyla bosayacagi bu nedenle kocaya herhangi bir uyum cezasinin verilmeyecegi
hiikme baglanmistir.®® Mahkeme nihai noktada muhélea ve talak arasinda bir fark
gbozetmezken kadinin ¢ikarlarinin korunmasi geregi adami dini olarak bosama
yapmaya zorlamaktadir. Iki bosanma tiirii arasinda sonug bakimindan bir fark olmasa
da kadin1 maddi olarak kiilfet altinda birakan muhalea yolu kocanin talak vermekte
diretmesi nedeniyle koca tarafindan bir alternatif olarak sunulmustur. Mahkeme
de dini bosanma gergeklestikten sonra nasil oldugunun bir 6nemi olmadigini
diistindiigii i¢in bu sonuca varmistir.

Sonug¢

Bu makalede, Hollanda’da Miislimanlarin aile hukukuna dair tahkim
diizenlemelerinden dislanmasinin sebepleri ve sonuglari incelenmistir. Yahudi ve
Hristiyan toplumlarina taninan tahkim hakkinin Miislimanlara verilmemesi, dini
Ozgiirliiklerin esit sekilde uygulanmasi agisindan 6nemli bir sorun teskil etmektedir.
Miisliimanlar, bu boslugu doldurmak i¢in alternatif yontemlere bagvurmak zorunda
kalmislardir. Imamlarim rehberligi, Hollanda hukuk sisteminin kullanim1 ve sivil
toplum kuruluslarinin ¢alismalari, Miisliimanlarin hukuki sorunlarina ¢éziim
arayisinda bagvurduklar1 yontemler arasinda yer almaktadir.

Miisliimanlarin ingiltere’de var oldugu gibi tahkim hakkina sahip olmamasi,
onlarin ailevi anlagmazliklarini kendi dini ve kiiltiirel baglamlarinda ¢ézmelerini
zorlagtirmaktadir. Bu durum, hukuki siireglerin uzamasina ve sosyal uyumsuzluklara
yol agabilir. Miisliiman toplumu i¢in dini tahkimin 6nemini ve gerekliligini géz
Oniinde bulundurarak, Hollanda hiikiimeti ve yasama organlari tarafindan bazi
¢ozlim Onerileri degerlendirilebilir:

1. Yasal Diizenlemeler: Miisliimanlara da Yahudi ve Hristiyanlara tanian tahkim
hakkinin taninmasi, dini 6zgtrliiklerin esit sekilde uygulanmasini saglayacaktir.
Bu, yasalarin yeniden gézden gecirilmesi ve tahkim diizenlemelerinde degisiklik
yapilmasiyla miimkiin olabilir.

2. Dini Temsilcilerle Isbirligi: Hollanda hiikiimeti, Miisliiman toplumu temsil
eden dini liderler ve orgiitlerle isbirligi yaparak, dini tahkimin uygulanmasina
yonelik ortak bir gerceve olusturabilir. Bu ¢ergeve, hem Islam hukukuna uygun
olmali hem de Hollanda hukuk sistemiyle uyumlu hale getirilmelidir.

3. Egitim ve Bilgilendirme: Hem Miisliiman toplumu hem de genel kamuoyu, dini
tahkimin ne oldugu, nasil isledigi ve hukuki baglayiciligi hakkinda bilgilendirilmelidir.
Bu, yanlis anlagilmalarin ve dnyargilarin 6nlenmesine yardimer olabilir.

68 De Kroon, “Islamic Law, Secular Law, and Societal Norms, 164.
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4. STK’larm Desteklenmesi: Sivil toplum kuruluglarmin Miislimanlarin hukuki
sorunlarina ¢6ziim arayisinda oynadigi rol biiyiik 6nem tasimaktadir. Bu kuruluslarin
desteklenmesi ve kapasitelerinin artirilmasi, Miisliiman toplumu i¢in daha etkili
¢Oziimler sunabilir.

5. Mahkemelerin Rolii: Hollanda mahkemeleri, Miisliimanlarin dini tahkim
taleplerini dikkate alarak, bu davalarin daha hizli ve adil bir sekilde ¢6ziilmesini
saglayabilir. Mahkemeler, dini tahkim kararlarinin taninmasi ve uygulanmasi
konusunda daha esnek ve anlayishi olabilir.

Bu ¢6ziim 6nerileri, Hollanda’da yasayan Miisliimanlarin ailevi anlasmazliklarimi
kendi dini inanglarina uygun bir sekilde ¢ozmelerine yardimci olabilir. Boylece,
hukuki siireclerin daha etkili ve adil islemesi saglanarak, toplumsal uyum ve huzur
desteklenmis olur.
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An Overview of Islamic Dispute Resolution in the United States

Amerika Birlesik Devletleri’nde islami Uyusmazlik Céziimiine Genel Bir Bakis
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Abstract

This paper provides a comprehensive overview of Islamic dispute resolution practices in the United States, addressing the
intersection of U.S. secular law and Islamic legal traditions. It begins with an examination of the U.S. Muslim population
and explores how constitutional guarantees of religious freedom as well as the U.S. arbitration laws and the types of
alternative dispute resolution (ADR) used in the United States have enabled religious communities to establish faith-
based dispute resolution systems, such as Christian Conciliation and rabbinic tribunals, whose decisions are enforced
by U.S. courts. The main focus of this paper is on Islamic dispute resolution traditions such as tahkim and their practical
application, describing the types of Islamic dispute resolution organizations that have been developed in the United
States over the past few decades and how they function, aiming to provide insights into the evolving role of Islamic
dispute resolution within the U.S. legal framework.

Keywords: Islamic law, Islamic family law, arbitration, mediation, United States of America

0z

Bu calisma, ABD’deki islami uyusmazlik ¢6ziim uygulamalarina kapsamli bir genel bakis sunmakta ve ABD sekiiler
hukuku ile islami hukuk geleneklerinin kesisimini ele almaktadir. Calisma, ABD’deki Miisliiman niifusun incelenmesiyle
baslamakta ve din ozgirliglne iliskin anayasal giivencelerin yani sira ABD tahkim yasalarinin ve Birlesik Devletler’de
kullanilan alternatif uyusmazlik ¢ézim (ADR) turlerinin, kararlari ABD mahkemeleri tarafindan uygulanan Hristiyan
Uzlastirma ve haham mahkemeleri gibi dini topluluklarin inang temelli uyusmazlk ¢éziim sistemleri kurmalarina nasil
olanak sagladigini arasirmaktadir. Bu makalenin ana odag, islami uyusmazlik ¢ézimiiniin ABD yasal cercevesi icinde
gelisen rolii hakkinda fikir vermek amaciyla son birka¢ on yilda Amerika Birlesik Devletleri’nde gelismekte olan islami
uyusmazlik ¢6ziim kuruluglarinin tiirlerini ve nasil islediklerini agiklayarak tahkim gibi islami uyusmazlik ¢éziim gelenekleri
ve bunlarin pratik uygulamalaridir.
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I. Introduction

In addition to being generally compatible with current U.S. state and federal
laws, Muslims’ use of faith-based arbitration and mediation to resolve disputes is
deeply rooted in Islamic law and tradition. All major schools of Islamic law, Sunni
and Shi’i, regard conciliation and arbitration — known in Arabic as tahkim — to be
based on the Qur’an and Sunna, with the Prophet Muhammad himself frequently
called on to serve as an arbitrator, settling disputes between individuals and tribes.!
While an in-depth discussion of the intricacies of tahkim is beyond the scope of
this Article, it is sufficient for our purposes to state that modern tahkim is perhaps
best seen as combining mediation with arbitration, making this traditional form
of private Islamic dispute resolution relatively easy to adapt to the U.S. context.

Historically, Islamic law (sharia) has provided comprehensive guidelines
for virtually all aspects of life, including personal disputes, family matters, and
commercial transactions. While many Muslims in the United States navigate their
legal concerns through secular courts, an increasing number seek resolution through
religiously and culturally relevant methods that align with their religious beliefs.
This phenomenon raises important questions about the compatibility of Islamic
dispute resolution with existing U.S. laws, the role of U.S. courts in recognizing
and enforcing such processes, and what these processes look like in practice.

To date, there has been little study of how many Islamic dispute resolution
tribunals or services currently exist in the United States and how they function.
Like the U.S. Muslim community itself, Islamic ADR services in the U.S. are
diverse and currently remain highly fragmented, varying greatly from community
to community, with many still in the very early stages of development. The U.S.
lacks any formal, nationwide system of Islamic arbitration tribunals or services,
and there has been little to no consistency or coordination between organizations
or individuals offering Islamic ADR services. The few services that do exist tend

1 While the practice of tahkim is well established in all schools of Islamic jurisprudence, there
are clear differences between the schools over the exact nature of fahkim, and some scholars
argue that it is a form of conciliation or mediation between the parties, and hence the hakam’s
(mediator/arbitrator) award is neither final nor binding without both parties’ consent. See generally
Zeyad Alqurashi, “Arbitration Under the Islamic Sharia,” in OGEL Energy Law Journal (2003),
http://www.ogel.org/article.asp?key=149; Abdul Hamid El-Ahdab, Arbitration with the Arab
Countries (New York: Kluwer Law International, 2011), 12-13; Zahraa and Nora A. Hak, “Tahkim
(Arbitration) in Islamic Law Within the Context of Family Disputes,” Arab Law Quarterly 20
(March 2006): 28-29 (noting dominant opinion of Maliki School was that parties’ consent at
beginning of arbitration was sufficient; Hanbali School required consent up until the issuance
of the award; and Hanaft and Shafi'T Schools require consent of parties through execution of
the award).
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to be rather informal; most are not truly “tribunals,” but simply services that tend
to rely more on counseling and mediation than arbitration, and very few consider
seriously how their decisions can or should interact with that of the U.S. legal
system. The handful of more formally organized tribunals or services that do exist
are small, generally focusing on one specific geographic area or just starting out
and not yet very well known.

Resources are available that explain both sharia and its use by Muslims in the US,
including recent publications and reports by Muslim individuals and organizations,
civil liberties groups, the US legal community, and academics. These include
Sharia Law in the US 101: A Guide to What It Is and Why States Want to Ban If*,
Nothing to Fear: Debunking the Mythical ‘Sharia Threat’to Our Judicial System,’
and Islamic Divorce in North America: A Shari’a Path in a Secular Society.* On the
other hand, critics of sharia have countered with their own books and reports, such
as Sharia: The Threat to America® and Sharia Law and American State Courts: An
Assessment of State Appellate Court Cases® and other books and reports.

There are also a number of academic studies and reports of meetings organized
by Muslims on the principles that should be followed for a successful religious
arbitration model. In 2010, the Assembly of Muslim Jurists of America (AMJA)
held its annual gathering of imams where the issue of arbitration was on the agenda
and the necessary conditions for an effective arbitration system were discussed.’
The Pillars of Successful Religious Arbitration: Models for American Islamic
Arbitration Based on the Beth Din of America and Muslim Arbitration Tribunal

2 Omar Sacirbey, “Sharia Law in the US 101: A Guide to What It Is and Why States Want to
Ban It”, Huffington Post, July 29, 2013, https://www.huffpost.com/entry/sharia-law-usa-states-
ban_n_3660813.

3 “Nothing To Fear: Debunking The Mythical “Sharia Threat” to Our Judicial System,” American
Civil Liberties Union, accessed January 15, 2025, at https://www.aclu.org/publications/nothing-
fear-debunking-mythical-sharia-threat-our-judicial-system.

4 MacFarlane, Julia, Islamic Divorce in North America: A Sha ‘ria Path in a Secular Society
(Oxford University Press, 2012).

5 “Shariah: The Treat to America,” Center For Security Policy, accessed January 15. 2025, at
https://centerforsecuritypolicy.org/shariah-law-and-american-state-courts/.

6  “Sharia Law and American State Courts,” Center For Security Policy, accessed January 15.
2025, at https://centerforsecuritypolicy.org/shariah-law-and-american-state-courts/.

7 “Islamic Arbitration: Guidelines and Procedures,” AMJA, accessed January 15. 2025, at https://
www.amjaonline.org/research/islamic-arbitration-guidelines-and-procedures/.
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Experiencé®, Jewish Law Courts in America: Lessons Offered to Sharia Courts by
the Beth Din of America’ and Sharia Tribunals, Rabbinical Courts, and Christian
Panels' discuss how Jewish arbitration has successfully established itself in the
American legal system and the methods that Muslims can follow in this regard.

In this article, we begin with an overview of the history and demographics of
the US Muslim population, the youngest and most diverse religious group in the
United States. From there, we will turn to U.S. laws relating to religious freedom
and alternative dispute resolution (ADR) practices, showing how multiple religious
traditions — Christian, Jewish, and Muslim — have utilized these secular laws to
establish faith-based dispute resolution forums whose decisions are routinely
enforced by the U.S. court system. Finally, we describe the various types of
Islamic dispute resolution forums and services in the United States today and how
they have developed over the past 30 years to meet the needs of the diverse U.S.
Muslim population.

II. Muslims in the United States

According to reliable estimates, as 0f 2017 there were approximately 3.45 million
Muslims lived in the U.S., accounting for roughly 1.1% of the U.S. population."
Good statistics are difficult to obtain because the official U.S. census does not
collect any information on religious affiliation, so any estimates of the U.S. Muslim
population are all based on surveys using differing methodologies. However, almost
all surveys agree that Islam is one of the fastest growing religions in the United
States because of its high rates of immigration, conversion, and birth rate. As a
result, the U.S. Muslim population is expected to double in the next twenty-five
years to an estimated 8.1 million in 2050, surpassing Jews as the second-largest
religious group in the United States by 2040.'

8 Ira Bedzow, “The Pillars of Successful Religious Arbitration: Models for American Islamic
Arbitration Based on the Beth Din of America and Muslim Arbitration Tribunal Experience,”
Harvard Journal on Racial&Ethnic Justice 30, (2014).

9  Michael J. Broyde, “Jewish Law Courts in America: Lessons Offered to Sharia Courts by the
Beth Din of America,” New York Law School Law Review 57, (2012/13).

10 Michael J. Broyde, Sharia Tribunals, Rabbinical Courts, and Christian Panels, (Oxford University
Press, 2017).

11 The Pew Research Center, “Demographic Portrait of Muslim Americans,” in U.S. Muslims
Concerned About Their Place in Society, but Continue to Believe in the American Dream: Finding
from Pew Research Center’s 2017 survey of U.S. Muslims (2017), https://www.pewresearch.
org/religion/2017/07/26/demographic-portrait-of-muslim-americans/.

12 AJ Willingham, “By 2040, Islam Could Be the Second-Largest Religion in the U.S., CNN
(January 10, 2018) (citing polls by the Pew Research Center).
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The largest increase in the size and diversity of the U.S. Muslim population,
however, came as a result of the 1965 Immigration and Nationality Act, which did
away with national-origin quotas, thereby opening the doors to Muslim immigration
from every part of the globe. Since the passage of this law, the largest group of
Muslim immigrants has been “Asian,” predominantly from India, Pakistan, and
Bangladesh, but also including immigrants from Indonesia, Malaysia, and other
countries. Other significant groups include Arabs, Iranians, Africans, and Bosnians,'
as well as U.S. born converts to Islam."

As a result, Muslims are the most diverse religious group in the United States
and, because of this diversity and lack of any official or centralized Muslim
leadership, it is in many ways impossible to speak of “a” U.S. Muslim community.
Rather, there are many Muslim communities and different ways to be Muslim in
the United States. Some people may consider themselves Muslim but are very
secular, while others are deeply religious; some remain closely tied to their home
countries, languages, and traditions, while others come from families that have
been in the United States for generations. Some live in small communities in the
U.S. heartland, while others live in big cities. But importantly, all these Muslim
communities overlap and influence each other in many ways, creating a dynamic
and ever-evolving Muslim population in the U.S. that is unlike anywhere else in
the world.

I1I. U.S. Laws That Protect Faith-Based Dispute Resolution

Courts have always been an expensive and time-consuming means of resolving
disputes. In addition, because court decisions generally end up with a “winner”
and a “loser,” litigation tends to be very destructive of relationships. It is therefore
unsurprising that people have always looked for alternatives and that many prefer
to resolve disputes privately, often with the help of a third party such as a mediator
or an arbitrator. This is known as “alternative dispute resolution” or “ADR,”'* and
includes informal negotiations, mediation, in which a neutral third-party assists

13 Pew Research Center, “Demographic Portrait.”

14 Besheer Mohamed and Elizabeth Podrebarac Sciupac, The Share of Americans Who Leave Islam
Is Offset by Those Who Become Muslim (Pew Research Center, January 26, 2018), https:/www.
pewresearch.org/short-reads/2018/01/26/the-share-of-americans-who-leave-islam-is-offset-by-
those-who-become-muslim/.

15 4 Am. Jur. 2d Alternative Dispute Resolution [ADR] § 1 (2014).
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the disputants in reaching a mutually acceptable agreement,'® and arbitration, where
disputants agree to have a neutral third-party hear their arguments and issue a decision.!”

A. The Dual Constitutional Protections of Freedom of Religion and Their
Limits
The U.S. Constitution provides strong guarantees of religious freedom. As will be
examined in this section, this means that the government is prohibited from adopting
any type of “official” religion and, at the same time, must also protect individuals’
rights of religious practice and belief regardless of what religion it is.

Many of the earliest European colonists arrived in the United States to escape the
religious persecution they had suffered in Europe and find religious freedom in the
United States. Accordingly, the founding fathers of the new United States enshrined
this tradition of religious freedom in not one but two guarantees of religious freedom
under the First Amendment in the U.S. Constitution’s Bill of Rights,'8 which opens

16 Mediation (also sometimes called “conciliation”) is consensual; the parties may not end up
reaching a mutually acceptable agreement and, if they do not, the mediator has no power to
impose one. This means that any agreement reached through mediation/conciliation is not
legally enforceable in the absence of a written agreement signed by the disputants permitting
enforceability.

17 Inarbitration, the disputing parties enter into a voluntary agreement to have one or more private
third-party neutrals hear their dispute and render a decision (technically called an “award.”).
The term “arbitration” can encompass a wide variety of processes, ranging from fairly informal
to extremely formal procedures that may be similar to a court trial in scope and complexity.
Unlike mediation agreements, arbitration awards are generally binding on the disputants and
enforceable in courts; however, because arbitration is essentially contractual and the power of
the arbitrator(s) is set by the contract, the disputants may choose to specify in the contract that
the arbitration award will constitute a non-binding advisory opinion that is not enforceable in
a court. Thus, arbitration can be “binding” or “non-binding.”

A hybrid process, called Mediation-Arbitration, or “med/arb”, is also possible. The disputers voluntarily
agree to a process that begins with mediation but that will proceed to arbitration on any issues that
they are not able to settle through mediation. The same third-party neutral or neutrals generally
serve as both mediator and then arbitrator, if necessary, unless the disputants choose otherwise.
As with regular arbitration, any arbitration award issued will be legally binding and enforceable
in court unless the parties specify in advance that it will be non-binding.

18 The U.S. Constitution was written in 1787 and ratified in 1788. However, early concerns
about restricting the power of the federal government and protecting individual liberties led
to the addition of ten amendments to the Constitution in 1791. These ten amendments, known
collectively as the Bill of Rights, ensure, in addition to freedom of religion, other individual
rights such as freedom of speech and right to assembly (First Amendment), freedom to bear
arms (Second Amendment), due process rights under law (Fifth Amendment), and the right to
a speedy trial (Sixth Amendment), among others. Bill of Rights Institute, Bill of Rights: The I*
Ten Amendments, https://billofrightsinstitute.org/primary-sources/bill-of-rights.
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by stating that “Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof.”!” These two interlocking clauses offer all
individuals, regardless of their religion or even lack of religion, broad protections
of religious freedom.

The first clause in this sentence — “Congress shall make no law respecting an
establishment of religion” — is known as the Establishment Clause and was designed
to ensure that the Congress cannot pass any law establishing an official state religion
or a law that might be seen as favoring one religion over another, or even religion in
general. 2 The second clause — “or prohibiting the free exercise thereof” — is known as
the “Free Exercise Clause” and extends the prohibition against government intrusion
into religion further, by prohibiting the government from making any law designed to
interfere with an individual’s freedom of religious belief or practice.?! This freedom
is not absolute; the government may prohibit religious practices if it runs afoul of
“public morals” or a “compelling” government interest such as health or safety.??

With the growth of the U.S. Muslim population in the 1960s due to immigration
and conversion,? it became clear that Islam was a religion that merited the same

19 National Archives, Amendments to the U.S. Constitution, https://archivesfoundation.org/
amendments-u-s-constitution/

20 Abington School District v. Schempp, 374 U.S. 203 (1963) (ending devotional exercises in
public schools because the Establishment Clause forbade the recognition of one religion over
others).

21 Although the First Amendment refers explicitly only to laws passed by “Congress,” which would
mean it only applied to federal laws, since 1940 the U.S. Supreme Court has consistently ruled
that it also applies to the states by incorporating First Amendment rights into the Fourteenth
Amendment due process clause. This was done first done implicitly in Cantwell v. Connecticut,
310 U.S. 296, 303 (1940) (incorporating the free exercise clause), and then explicitly in Everson
v. Board of Education, 330 U.S. 1, 14-15 (1947) (incorporating disestablishment clause).
Accordingly, neither Congress nor state legislatures can pass laws that are seen as establishing
or favoring religion, nor can they pass laws that unduly burden an individual’s right to religious
belief or practice.

22 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).

23 The Immigration and Nationality Act of 1965 did away with the earlier quota system based
on national origin, replacing it with a preference system that prioritized immigrants with skills
and family ties to the United States. This led to a surge of immigration from Asia, Africa, and
other regions outside of Europe. As a result, “from 1966 to 1997, approximately 2,780,000
immigrated to the United States from areas of the world with significant Muslim populations. ..
[and] one demographer estimates that approximately 1.1 million immigrants were Muslim.”
Edward E. Curtis IV, Muslims in America: A Short History, 72-73 (Oxford University Press,
2009). In addition, conversion to Islam picked up steam during the 20" century, especially
among African Americans who often found Islam attractive for political, as well as religious,
reasons. Id. 43-44.

297


https://archivesfoundation.org/amendments-u-s-constitution/
https://archivesfoundation.org/amendments-u-s-constitution/

darulfunun ilahiyat 35/Special Issue on ‘Family Mediation’

protections as Christianity or Judaism, and Muslims had the right to engage freely
in religious practices. For example, some Muslim inmates affirmed their rights to
engage in religious practices such as Friday prayers, the observance of Ramadan,
and access to halal foods.*

In a similar way, religious believers from a variety of different faith traditions have
been able to use secular laws regarding arbitration and other forms of alternative
dispute resolution as a way to establish private forums that will resolve disputes
according to religious law or tradition. One important caveat remains, however —
U.S. federal and state law always remains the supreme and final authority, which
means that Muslims, like members of other religious traditions, may not violate
generally applicable civil or criminal laws, even if they feel these laws conflict
with their sincerely held religious beliefs.?

B. Laws Promoting Alternative Dispute Resolution (ADR)

The U.S. legal system today is highly favorable, even encouraging, toward
these types of private dispute resolution, both because they are generally faster and
cheaper than litigating in court and because they reduce the caseload on the court
system.?® The Federal Arbitration Act, passed by Congress in 1925,?” promoted
arbitration by holding that arbitration agreements were “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation
of any contract”® and that judges must enforce arbitration awards unless there is
some issue with the arbitration itself (for example, there was duress in entering

24 E.g.,Cooperv. Pate, 378 U.S. 546 (1960) (landmark case involving Muslim inmates, recognizing
that prisoners have constitutional rights); Battle v. Anderson, 376 F. Supp. 402 (E.D. Okl. 1974)
(religious services); Cochran v. Sielaff, 405 F. Supp. 1126 (S.D. I1l. 1976) (Ramadan observance);
Barnett v. Rodgers, 410 F.2d 985 (D.C. Cir. 1969) (suitable diet).

25 Forexample, in 2010 a New Jersey appeals court held that a husband’s belief that his actions were
permissible under Islamic law could not be a defense against general criminal laws regarding
domestic violence. S.D. v. M.J.R., 2 A.3d 412 (N.J. Super. 2010).

26 This has not always been the case, however. Early English common law was extremely hostile
to private dispute resolution, claiming that it “ousted the jurisdiction of the courts” and could
not be trusted to provide fair results. 1 Domke on Com. Arb., § 2:5 (2023). This common law
hostility toward arbitration has been the norm in the U.S. legal system since its founding. It
was therefore not until the early twentieth century that federal and state legislatures and courts
began to change the laws in favor of enforcing arbitration agreements and awards. I Domke §
2:9.

27 Legal Information Institute, Federal Arbitration Act, (Cornell Law School), https://www.law.
cornell.edu/wex/federal _arbitration_act.

28 Codified at 9 USCA § 2 (2022).
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the agreement, bias on the part of the arbitrator, etc.). Similar laws exist on the
state level for arbitration and mediation.?

It is important to note that these laws regarding arbitration and mediation will
generally be applied by U.S. courts regardless of whether the dispute resolution
forum is secular or religious.’® On the one hand, the Establishment Clause prohibits
the government from “establishing” any kind of official religious court or dispute
resolution forum, and courts therefore will not “compel” a party to appear before a
religious dispute resolution forum or require that a religious arbitrator or mediator
be appointed unless the voluntary agreement between the disputants clearly calls
for it,*! on the other hand, the “free exercise” clause means that when a religious
dispute resolution forum is privately convened, it can be considered part of the
disputants’ right to freely practice their religion and cannot be prohibited by the
courts.

In practice, most court opinions reviewing arbitral awards from a religious
dispute resolution forum have not even discussed the First Amendment at all. In
those cases, most have focused on the courts’ ability to resolve disputes involving

29 The 1955 Uniform Arbitration Act (UAA) was eventually adopted by 49 states, with a revised
version (RUAA) introduced in 2000 and thus enacted in 22 states and the District of Columbia.
Uniform Law Commission, Arbitration Act, https://www.uniformlaws.org/committees/community-
home?CommunityKey=a0ad71d6-085f-4648-857a-¢9¢893ae2736 (last visited September 22,
2024). Similarly, a Uniform Mediation Act has been adopted by 11 states and the District of
Columbia, although similar laws allowing for mediation exist in most states. Uniform Law
Commission, Mediation Act, available at https://www.uniformlaws.org/committees/community-
home?CommunityKey=45565a5f-0c57-4bba-bbab-fc7de9a59110 (last viewed September 22,
2024).

30 However, there are important caveats for disputants, especially when it comes to arbitration,
because once an arbitration agreement has been signed, it is difficult for a party to challenge the
agreement or subsequent arbitral award in court. Courts will not review the merits of the arbitral
award even for mistake of law or fact, and the courts can generally only vacate or modify an
arbitral award when the court finds “that the rights of the party were prejudiced by corruption,
fraud, or misconduct in procuring the award; partiality of an arbitrator; that the arbitrator
exceeded his power or failed to make a final and definite award; or a procedural failure that
was not waived.” Lieberman v. Lieberman, 566 N.Y.S.2d 490 (N.Y. Sup. 1991); see also, e.g.,
N.Y. C.PL.R. § 7511(b)(1)(i-iv) (West 2014); GA. CODE ANN. § 9-9-13(a)(1-4) (West 2014).
Courts may also vacate an award on due process grounds, or the award is determined to have
been the result of coercion or duress, unconscionable, or a violation of public policy.

31 See, e.g., Mayer-Kolker v. Kolker, 819 A.2d 17, 20 (N.J. Super., 2003); see also In re Ismailoff
(Golan), 836 N.Y.S.2d 493 (Table) (N.Y. Sur., 2007).
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religious concerns using “neutral principles of law.”*? According to this approach,
a court may apply “neutral, objective principles of secular law to determine if
the arbitration award issued by the [religious] tribunal should be binding on the
parties” without violating the First Amendment.?

Therefore, taken together, these two varieties of religious freedoms guaranteed
by the U.S. Constitution have enabled religious groups in the United States to use
secular ADR laws to establish private dispute resolution forums that apply religious
law or principles and to have agreements and awards issued by these religiously
based forums enforced by the secular U.S. court system. What this means in practice
is that, for the most part, U.S. courts simply do not care whether a case stems from
a secular forum or a religious forum — both will be treated the same way.

IV. Use of Secular ADR Laws to Enable Faith-Based Dispute Resolution

Similar to how Jewish and Muslim faith communities have used secular truth-
in-advertising laws to ensure that kosher and halal certifications can be relied on,
the existence of secular U.S. laws regarding ADR has inspired believers from
various religious traditions — including Christian, Jewish, and Islamic — to establish
faith-based dispute resolution forums to serve their communities. This section

32 Avitzur v. Avitzur, 446 N.E.2d 136, 138 (N.Y., 1983) (citing Jones v. Wolf, 443 U.S. 595 (1979);
Serbian Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976); Presbyterian Church v. Hull
Church, 92 U.S. 440 (1969)).

33 Steinv. Stein, 707 N.Y.S.2d 754, 759 (N.Y. Sup., 1999) (involving a rabbinic tribunal). However,
one exception to these general rules comes from a recent case out of California. In Bixler v.
Scientology, the Church of Scientology sought to enforce an arbitration agreement and to
require harassment lawsuits filed by former members of the Church to be resolved within
a Scientologist tribunal and under Scientologist law. Unusually, the court in this case struck
down the arbitration clause on the grounds that forcing former church members to adhere to the
arbitration agreement would violate their First Amendment rights to free exercise and change
their faith. Bixler v. Super. Ct. for the State of Cal., No. B310559, 2022 WL 167792 (Cal. Ct.
App. Jan. 19, 2022), review denied sub nom. Bixler v. Super. Ct., S273276, 2022 Cal. LEXIS
2283 (Apr. 20, 2022), cert. denied sub nom. Church of Scientology Int’l v. Bixler, 143 S. Ct.
280 (2022). The California Supreme Court declined to grant a review of the case, and the case
was ordered not to be published.

To date, however, no other courts have followed the Bixler court’s lead and it is not clear that
any will, as legal scholars have taken issue with the Bix/er decision, arguing that it was wrongly
decided because it creates “a new exit right to contracts and a new doctrine in federal arbitration
law, only applicable where an arbitration clause delegates disputes resolution through religious
avenues” and that courts considering what they deem to be abusive arbitration clauses should
instead use the faith-neutral doctrine of unconscionability. Michael J. Broyde and Alexa J.
Windsor, “Contract Law Should be Faith Neutral: Reverse Entanglement Would Be Stranglement
for Religious Arbitration,” N.Y. University Annual Survey of American Law 79 (2023): 18.
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examines how Christian, Jewish, and Muslim communities in the United States
have used secular ADR laws to support and strengthen their own “faith-based” or
“religious” dispute resolution traditions.

A. Christian Conciliation

While the vast majority of Christians have no qualms about using the secular
legal system, there are a growing number who believe that Christians should
not sue other Christians in a secular court’ and, beginning in the 1980s, the
“Christian Conciliation” movement began to formalize such services. Currently,
several Christian Conciliation organizations exist, the largest of which is called the
Institute for Christian Conciliation (ICC), that provide biblically based mediation
and/or arbitration for a broad range of disputes, including family, communal,
and commercial.* Christian Conciliation mediators and arbitrators are usually
Christian lawyers, ministers, or counselors who have received special training or
certification in the field.

Courts have routinely upheld the enforceability of agreements using Christian
Conciliation to resolve disputes. For example, Encore Productions v. Promise
Keepers involved a contract containing a dispute resolution clause that stated:
“Any claim or dispute arising from or related to this Agreement shall be settled
by mediation and, if necessary, legally binding arbitration, in accordance with
the Rules of Procedure for Christian Conciliation of the Institute for Christian
Conciliation.”*® When one party tried to ignore this clause and to sue in court, the
court rejected the party’s argument that the court was prohibited from enforcing
“theological conclusions,” stating that it was merely using its power to enforce
“secular contract rights” and would be able to employ “neutral principles” to review
decisions of religious dispute resolution.’” The court also rejected the argument
that compelling the party to a religious dispute resolution process violated the First
Amendment because it had voluntarily entered into the agreement in the first place

34 This belief is based on a number of verses in the Christian New Testament, most prominently
the Gospel of Matthew, in which Jesus is quoted as saying: “If your brother sins against you, go
and confront him while the two of you are alone. If he listens to you, you have won back your
brother. But if he doesn’t listen, take one or two others with you so that ‘every word may be
confirmed by the testimony of two or three witnesses.’ If, however, he ignores them, tell it to
the congregation. If he also ignores the congregation, regard him as an unbeliever and a tax
collector.” Matthew 18:15-18 (New International Version).

35 Institute for Christian Conciliation, https://www.aorhope.org/icc.
36 Encore Productions v. Promise Keepers, 53 F. Supp. 2d 1101, 1106 (D. Colo. 1999).
37 Encore Productions, 53 F. Supp. 2d at 1112 (citing Jones v. Wolf, 443 U.S. 595 (1979)).
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and “[a]lthough it may not be proper for a district court to refer civil issues to a
religious tribunal in the first instance, if the parties agree to do so, it is proper for
a district court to enforce their contract.”®

B. Jewish Rabbinic Tribunals

For centuries, Jews have lived as religious minorities under Christian or Muslim
rule and have become well-versed in adapting their legal traditions to work under
non-Jewish governments. While most Jews in the United States have no objection
using secular courts, “orthodox” Jews* who are committed to living according to
Jewish law, known as halakhah. Because halakhah contains a prohibition against
bringing suit against another Jew in a non-Jewish court,* orthodox Jews will bring
any dispute with a fellow Jew — from family law issues to multi-million-dollar
contract disputes — to a rabbinic tribunal, known as a beth din.

However, when it comes to forcing a disputant to appear before a beth din or
enforcing the decision handed down by the rabbis on the panel, the beth din has little
power other than social pressure and a disputant’s own religious belief to compel
them to abide by the beth din’s decisions.*! However, some Jewish groups, such
as the Beth Din of America (BDA),* have resolved this problem by harnessing
the power of the secular U.S. legal system. For example, if the beth din issues a
decision and one party refuses to abide by it, then the other party is permitted to
go to a secular U.S. court to get the award enforced. In this way, the BDA provides

38 Encore Productions, 53 F. Supp. 2d at 1112-1113.

39 In the United States today, there are four main branches of Judaism — reform, conservative,
reconstructionist, and orthodox, with a number of different varieties of orthodox Jewish
communities in the U.S., ranging from highly insular Hassidic to highly acculturated “modern
orthodox” communities and individuals. My Jewish Learning, The Jewish Denominations,
https://www.myjewishlearning.com/article/the-jewish-denominations/.

40 See Rabbi Simcha Kraus, “Litigation in Secular Courts,” in Jewish Law, http://www.jlaw.com/
Articles/litigation_in_secular_courts1.html (discussing Talmudic ban against using “courts of
Akkum” interpreted as prohibition against using secular or other non-Jewish courts). Furthermore,
a Jew who brings an accusation against another Jew before a non-Jewish court is seen as violating
the supreme prohibition of chillul ha-shem, or the desecration of God’s name, by exposing the
alleged wrongdoing before non-Jews, bringing shame upon the entire Jewish community. Kraus,
“Litigation in Secular Courts.”

41 Beth Din of America, See How Cases Are Brought to Beth Din, http://www.bethdin.org/cases.
asp.

42 The BDA is affiliated with the “modern orthodox” Rabbinical Council of America, however it
is also open to non-orthodox Jews and even non-Jews, who might under certain circumstances
(such as a dispute with an orthodox Jew) find them an attractive venue based on their low cost
and high speed relative to court proceedings.
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both a venue for orthodox Jews to fulfill their religious obligations when it comes
to dispute resolution, but also enlists the power of the U.S. court system to ensure
the enforcement of its decision.*

C. Islamic Dispute Resolution

It is clear that, like their Christian and Jewish counterparts, at least some Muslims
in the United States find it important to resolve disputes in a manner consistent with
their religious beliefs and principles. Evidence of this is found in the small handful
of cases that have appeared since 1999, in which state appeals courts in the United
States have dealt with disputes involving Islamic arbitration. These cases show
that faith-based Islamic ADR services exist at some level in the United States and
are utilized for a variety of different disputes, such as mosque governance issues,*
business contracts,* and divorce or custody matters.*

Just as they have with faith-based ADR based on Jewish and Christian traditions,
courts have generally found the fact that these cases involve Islamic ADR cases
to be unremarkable and decide them on neutral principles of law. For example,
in a Texas divorce case in which one of the parties challenged the validity of an
agreement to submit “all claims and disputes among them” to an Islamic arbitration
tribunal, the appeals court upheld the agreement, deeming it a simple question
of contract interpretation.*’ Similarly, a court in Minnesota upheld an Islamic
arbitration committee’s award in a contract dispute between business partners

43 For example, in Lang v. Levi, a Jewish couple was married in accordance with secular and
Jewish law and had signed an arbitration agreement designating the BDA as the arbitral forum
for any disputes arising from their religious prenuptial agreement. After receiving a civil divorce
from a secular state court, the couple went to the BDA for a religious divorce, and a BDA panel
originally awarded the wife $10,200 but then reversed its decision. The wife then went to the
Maryland state court, asking that the BDA’s decision be vacated. The court refused and upheld
the BDA’s decision, stating that it “[could not] delve into whether under Jewish law there [was]
legal support” for the rabbi’s decision to reverse the original decision, and that “the Beth Din
appropriately exercised its authority within the confines of its own rules and procedures, which
both parties agreed to be subject to under the arbitration agreement. Lang v. Levi, 16 A.3d 980
(Md. Ct. Spec. App. 2011).

44  Yaseen Educational Society v. Islamic Association of Arabi, Ltd., 406 S.W.3d 385 (Text. Ct.
App. 2013); El-Farra v. Sayyed, 226 S.W.3d 792 (Ark. 2006).

45 Abd Alla v. Mourssi, 680 N.W.2d 569 (Minn. App. 2004); Hamzavi v. Ahmad, 1999 WL
33452466 (Mich. App. 1999) (unpublished).

46 In the Interest of N.Q. and F.Q., 2010 WL 2813425 (Tex. App. 2011) (unpublished); Jabri v.
Qaddura, 108 S.W.3d 404 (Tex. App. 2003); Amro v. Iowa Dist. Court for Story County, 429
N.W.3d 135 (Iowa, 1988).

47 Jabriv. Qaddura, 108 S.W.3d 404 (Tex. App. 2003).
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on the grounds that the partner challenging the decision had failed to prove any
fraud or misconduct in the arbitration and, under state law, had waited too long to
challenge the results of the arbitration.*

These cases, like those arising from a Christian or Jewish context, demonstrate
that over the past three decades, U.S. courts have routinely dealt with decisions
issued by faith-based dispute resolution forums and have treated them as secular
arbitral awards and ruled upon them through the application of neutral principles of
law. The combination of the United States’ constitutional protections of freedom of
religion and secular ADR laws provide fertile ground for the growth of such faith-
based dispute resolution systems, and the next section explores the wide varieties
of Islamic dispute resolution forums and services have developed as a result.

V. Islamic Dispute Resolution Services in the U.S.

Generally speaking, the Islamic dispute resolution services that do exist in the
United States fall into one of four main types, although some overlap exist among
some of the categories: (A) services offered in mosques, both informal and formal;
(B) ad hoc arbitration panels; (C) sect-specific ADR services; and (D) independent
tribunals or dispute resolution, either provided by independent religious scholars,
U.S. trained legal experts, or a combination of the two. Each of these types is
briefly discussed below.

A. Services offered in mosques

Mosques in the United States are much more than just spaces for prayer — many
also function as community centers, providing a range of activities and services for
members, which may include education, cultural events, recreation, social services,
and various types of counseling. It is therefore not unexpected that when dealing
with a dispute or conflict, many Muslims turn to the mosque for help and guidance.
Often, congregants turn to the mosque’s imam®*’ for counseling or mediation. Often

48 Abd Alla v. Mourssi, 680 N.W.2d 569 (Minn. App. 2004).

49 While in Muslim countries the term “imam” is primarily used to mean a person who leads the
Friday congregational prayer, imams in the United States have taken on many other responsibilities,
often functioning more like a Christian minister or Jewish rabbi and “pastoring” to members of
the mosque community. Yvonne Yazbeck Haddad and Adair T. Lummis, Islamic Values in the
United States: A Comparative Study (New York: Oxford University Press, 1987), 58-59 (noting
“imam” in the Islamic world is used for various leadership roles, included Islamic scholars,
religio-political leaders, and Friday prayer leaders).
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this is informal, *° with the imam working with the parties to a conflict to reconcile
them whenever possible, in keeping with Islamic norms of mercy and conciliation.
! In some cases, an imam may act as an “arbitrator” between two parties, hearing
both sides of a dispute and any resulting “decision” or “ruling” tend to be informal,
in that they are meant to be accepted and enforced voluntarily by the parties and
not intended to be legally enforceable by a U.S. court. For example, given the
lack of any formal sharia court system in the U.S., a woman seeking a “religious
divorce” may turn to an imam. Any divorce so issued may well be recognized by a
woman’s family and community, but it will not be enforceable in a secular court.

In addition, a very small number of mosques offer formal dispute resolution
(ADR) services such as mediation or arbitration. Unfortunately, identifying
which mosques offer such services is extremely difficult.” However, anecdotal
evidence shows that such services do exist in some mosques, generally developed
independently of each other by local leaders in response to a perceived need in
the community. Accordingly, there is no standard model for such mosque-based
services and, while most will hear a broad range of disputes, including family,
business, or organizational (intramosque) disputes, they differ greatly in the way

50 Thsan Bagby, The American Mosque 2020: Growing and Evolving - Report 2 of the US Mosque
Survey 2020: Perspectives and Activities (Institute for Social Policy and Understanding, 2021),
https://www.ispu.org/report-2-mosque-survey-2020/#mosque-activities (“78% of U.S. mosques
provide family and marital counseling services, which is usually the job of the imam.”)

51 Aida Othman, And Sulh is Best: Amicable Settlement and Dispute Resolution (unpublished
Ph.D. dissertation, Harvard University, May 27, 2005), 266 (on file with author).

52 Given the secular nature of the U.S. legal system, no state-appointed or state-recognized religious
judges (gadis) are authorized to issue a divorce. To be divorced under U.S. law, the parties must
undertake civil divorce proceedings, usually in the state in which they reside, in which the state
court will adjudicate issues of alimony, custody, and child support. Some Muslim families or
communities may refuse to recognize these divorces issued by secular U.S. courts, especially
when it is considered that the wife has initiated the divorce action. In such cases, a woman may
seek a “religious divorce” from a local imam, who is believed to have religious authority. See
generally Julie Macfarlane, Islamic Divorce in North America: A Shari’a Path in a Secular
Society (New York: Oxford University Press, 2012), 155 et seq.

53  While there are some online databases of mosques and Islamic schools, such as Muslimguide.
com and salatomatic.com, they are searchable by geographic location only. While salatomatic.
com previously had a search function for services, including “sharia arbitration,” it was never
reliable. For example, a search in 2012 of the approximately 2400 U.S. mosques and Islamic
services included in the salatomatic database at that time revealed 21 results showing that
a mosque offered such services. However, of the 21 mosques identified, only 2 had active
websites that mentioned mediation or arbitration services. However, some mosques noted that
they provided mediation and arbitration services on their websites but not on their salatomatic
profiles.
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they are structured. Some offer only mediation, while others offer arbitration
(binding or non-binding).>*

The majority of mosques that provide more formalized dispute resolution services,
however, seem to take a hybrid approach to dispute resolution, combining both
mediation and arbitration. The reasons for this appear to be two-fold. First, since
the primary goal of such services is to reconcile the disputing parties, this is best
done through an approach that emphasizes the parties working together through
a third-party mediator, such as an imam, to craft a mutually agreeable solution to
their dispute. For example, the Mosque Foundation, a mosque in Chicago, states
on its website:

“Whenever disagreements arise (whether they involve business matters or personal aspects of
life), it is helpful to seek an impartial mediator to resolve the issue. The Mosque Foundation
offers objective arbitration to resolve disputes and preserve relations between the disputants.”>

However, the second reason, for the hybrid, fluid approach to dispute resolution
found in many U.S. mosques is sometimes the lack of a basic understanding of the
technical and legal differences between “counseling,” “mediation,” and “arbitration”
under U.S. law on the part of the imams and other community members who provide
these services. For example, one imam speaking about the services his mosque
offered stated that disputes would be “mediated by an arbitrator.”¢

B. Ad-hoc Arbitration Committees

Some mosques and other Muslim organizations may have by-laws or other
organizing documents that specifying procedures for establishing an arbitration
committee, either internally or externally, to deal with internal disputes. For
example, a New Jersey mosque’s by-laws included an arbitration clause that stated:
“The board shall create an Islamic Arbitration Committee of 3-5 members in case
of disagreement among board members or general assembly members of matters
related to the center.... The decisions of the committee shall bind on all parties
and may be entered in a court of competent jurisdiction.””’

54 For example, the al-Huda mosque in Minnesota states on its website that it provides only arbitration
services, stating: “Our Center provides a court-like service for the Muslim community. The Imam
will work as a judge to resolve the dispute between any two parties or group. Cases may include
social, family matters, business, or any conflict. Based on the complexity of the case, we might
organize an arbitration committee from experts to help in solving the problem and make the
decision. All the arbitration decisions are final.” https://www.alhudacenter.net/services.

55 https://mosquefoundation.org/services-overview/.

56 Interview with anonymous imam (December 17, 2013) (notes on file with the author).

57 Matahen, et al. v. Sehwail, et al., 2016 WL 1136602 (N.J. App. 2016).
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Even where a formal arbitration clause is lacking, as a practical matter many
mosques and other Islamic organizations seek to resolve governance or membership
disputes through some sort of arbitration process, often convened with the help
of an outside organization, such as the Islamic Society of North America (ISNA)
or its affiliate, the Figh Council of North America. Although these groups do not
themselves have formal arbitration programs, they nevertheless serve as a resource
to refer interested parties to potential arbitrators, who are generally Islamic scholars,
although these scholars may work with U.S.-trained lawyers or other experts.*®

C. Sect-specific ADR services

Some Muslim groups have developed internal ADR services designed to deal
with disputes between their members. This is the case, for example, for the Ismaili
Muslim community, a Shi’i Muslim community of approximately 12-15 million
members in 35 different countries.”

The Ismaili community is extremely cohesive, with a governing structure that
includes a constitution,* which sets up a system of “Conciliation and Arbitration
Boards” (CABs) designed to assist in the conciliation process between parties in
disputes arising from commercial and family matters.®' Although CABs stress
conciliation to help the parties reach an agreement through mediation, the constitution
expressly states that a CAB may “act as an arbitration and judicial body.”®> While
Ismaili Muslims are encouraged to use the CAB system, in the United States,
they remain free to take disputes to courts or other forms of private ADR if they
prefer. Nonetheless, most Ismailis generally prefer to use the CAB system due
to its reputation for resolving disputes quickly, cheaply, and confidentially, in a

58 For example, a Pennsylvania mosque facing governance disputes decided to “submit[] the
resolution of the [Islamic center]’s disputes to the Islamic Society of North America (“ISNA”)
for voluntary and binding arbitration.” ISNA referred the issue to an imam from another part of
the country, resulting in a panel consisting of that imam and two U.S.-trained Muslim attorneys,
who held a series of hearings and issued a final ruling. Copy of the 2011 arbitration submitted
the author.

59 https://the.ismaili/global/about-us/the-ismaili-community.

60 While the Ismailis have had written rules since 1905, the current constitution, known as “The
Constitution of the Shia Imami Ismaili Muslims,” was signed by the Aga Khan in 1986 and
revised in 1998. “Ismaili Constitution”, Encyclopaedia of Ismailism, ed. Mumtaz Ali Tajddin,
http://www.ismaili.net/heritage/node/10434.

61 Constitution of the Shia Imami Ismaili Muslims, Art. 12.1(a). Article 12 establishes International
Conciliation and Arbitration Boards; national-level boards are established by Article 13, which
includes identical language.

62 Ismaili Constitution, Arts. 12.1(b), 13.1(b).
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culturally and religiously sensitive environment. However, as the [smaili Constitution
mandates that national and regional CABs are subject “to the overriding effect
of any applicable laws of the land of abode,”® as a matter of practice this means
that the CAB system in the United States recognizes and respects applicable state
and federal laws.

D. Independent Muslim Dispute Resolution Organizations

A small but growing number of Muslim dispute resolution services and
organizations are unaffiliated with a particular mosque or Islamic center. Some
of these are quite small, seeking to serve only Muslims in a limited geographic
area, while others provide (or hope to provide) Islamic dispute resolution services
nationwide. In some cases, the mediators and/or arbitrators are classically trained
Islamic scholars, while in others, they are U.S.-trained lawyers or counselors. In
at least two instances, the staff is made up of both.

Each of these Islamic dispute resolution organizations shares in common is a
deep belief that it is preferable for Muslims, whenever possible, to resolve disputes
outside of the U.S. legal system for both religious and practical reasons. All
also look to resolve disputes by reconciling the parties as much as possible and
therefore, as with Muslim ADR in other types of forums discussed above, seek
first and foremost to help the parties arrive at a mutually acceptable resolution
to the dispute to the greatest extent possible. However, given the very different
structures and types of services available through these independent Islamic dispute
resolution organizations, generalizations are difficult. Given the constraints of this
article, this section can only briefly describe six such venues that provide dispute
resolution services to Muslims in the United States. While additional stand-alone
Islamic dispute resolution organizations may exist, as is the case for other types
of Muslim ADR in the United States, the lack of any centralized organization or
listing of such services makes it difficult to determine the exact number of them.

1. Center of Islamic Counseling and Guidance (Georgia)

The Center of Islamic Counseling and Guidance (CICG) is primarily a counseling
and education organization, but it has Islamic scholars on staff who provide
arbitration services. It was established in 2001 and is located in the south Atlanta
area, where it serves primarily the local African-American Muslim community.®*

63 Ismaili Constitution, Art 3.2.

64 Center of Islamic Counseling and Guidance, About Us, https://islamiccounseling.org/about-us/.

308


https://islamiccounseling.org/about-us/

Bambach, Celikhasi / An Overview of Islamic Dispute Resolution in the United States

Most disputes CICG deals with involve family or marital issues, although it
has dealt with intra-mosque and business disputes. Its founder, Sheikh Daoud,
understands fahkim, or Islamic arbitration, as encompassing both what U.S. law
considers mediation and arbitration. He states that fahkim is ‘“not necessarily dictating
ajudgement — the hakam (mediator/arbitrator) is there to solve the problem. Tahkim
is solving, reconciling, bringing to a good end...through the sukum (decision or
rule) of Allah.” Therefore, generally the CICG hakam will work with the parties,
seeking first to solve the dispute through counseling and mediation between the
parties to reach a mutually agreeable solution to the dispute and, only when that is
not possible will the hakam “dictat[e] a decision.”®® However, CICG’s arbitration
decision is not designed to be legally binding, instead depending solely on the
parties to voluntarily abide by whatever decision the hakam has issued from a
religious duty.

2. The Islamic Tribunal (Texas)

The Islamic Tribunal (IT) was founded in approximately 2012 to serve the
Dallas-Fort Worth area in Texas.*® All its committee members are classically trained
Islamic scholars.®” According to IT’s website, it handles “any kind of dispute in our
community” and includes examples of a business dispute, a “community problem,”
as well as family and divorce cases.®

IT views resolving disputes under Islamic law as being in complete harmony
with U.S. law, stating that it views “effective mediation and arbitration” as a way
in which “decisions can be made that are stipulated in the Shari’ah and adhering
to the binding, ethical and legal code that exists within this country with the final
approval of the relevant courts and judges.”*’

3. Islamic Arbitration and Mediation Services (Texas)

Although also based in Texas, Islamic Arbitration and Mediation Services (IAMS)
operates nationally. It offers a wide range of services, including family-related

65 Center of Islamic Counseling and Guidance, About Us, https://islamiccounseling.org/about-us/.

66 Dr. Taher Elbadawi, “Islamic Tribunal,” November 26, 2013, video, 3:09, https://www.youtube.
com/watch?v=a3iB-55ulQ0&t=6s.

67 Islamic Tribunal, Imams, https://www.islamictribunal.org/imams/.
68 Islamic Tribunal, Cases We Handle, https://www.islamictribunal.org/cases-we-handle/.

69 IT also states that it seeks support from U.S. trained attorneys to ensure that its decisions are
in accordance with all pertinent state and federal laws. Islamic Tribunal, About-IT, http://www.
islamictribunal.org/about-it/.
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disputes, such as pre-marital counseling, marital mediation, and divorce mediation/
arbitration (as well as Islamic divorce documentation), and mediation/arbitration
for business or organizational disputes.”” IAMS has both “religious consultants”
and “experts” trained in classical Islamic jurisprudence and “legal consultants”
and “experts” who are lawyers trained and licensed to practice law in the United
States, demonstrating its commitment to abiding by both Islamic law and U.S. law.”!

4. Islamic Dispute Resolution Service (California)

The Islamic Dispute Resolution Service (IDRS) is a “full service alternative
dispute resolution (ADR) provider” that provides both Islamic mediation and
arbitration services, along with other services, such as trainings, consulting, and
independent investigations.” Although based in Los Angeles, California, its website
states that it provides services locally, nationally, internationally, and online.”

IDRS stands out as “a modern forum that interfaces effectively with timeless
principles of our Islamic tradition and contemporary society in a professional,
efficient, and cost-effective manner.””* Its mediators and arbitrators are all
independent contractors and include Islamic scholars, U.S.-trained and licensed
attorneys, and counselors.”

5. Muslim Center for Dispute Resolution (New York)

Although it is based in New York City, the Muslim Center for Dispute Resolution
(MCDR) is a national organization that can serve disputants located anywhere in

70 Islamic Arbitration and Mediation Services, Services, https://iams.llc/services/.

71  See Islamic Arbitration and Mediation Services, Our Consultants, https://iams.llc/our-consultants/
and Islamic Arbitration and Mediation Services, Our Team, https://iams.llc/our-team/. Indeed, on
its “About Us” page, it states: “ITAMS was established to provide an alternative to the Muslim
community to address the issues and conflicts from an Islamic holistic perspective. With the
overwhelming rise of marital issues, divorces, and civil conflicts within the Muslim community,
religious leaders and legal professionals came together to offer a resolution to these problems in
hopes of addressing them within the scope of Islam and in conformity with state law.” Islamic
Arbitration and Mediation Services, 4bout Us, https://iams.llc/about-us/.

72 Islamic Dispute Resolution Service, Serving the American Muslim Community, https://www.
islamicdisputeresolution.com/services.

73 Islamic Dispute Resolution Service, Serving the American Muslim Community, https://www.
islamicdisputeresolution.com/services.

74 Islamic Dispute Resolution Service, Serving the American Muslim Community, https://wWww.
islamicdisputeresolution.com/services.

75 Islamic Dispute Resolution Service, People, https://www.islamicdisputeresolution.com/people.
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the United States.” MCDR provides services in a large number of areas, including
marital and family matters, inheritance, employment, business, commercial, and
intra-mosque and other organizational disputes.”” However, MCDR currently offers
only mediation services, not arbitration.

Its roster of experts includes mediators (who are all either U.S.-trained and
-licensed attorneys or hold a certification as a mediator),” licensed therapists,”
and a figh expert.* Interestingly, although other independent Muslim dispute
resolution services discussed in this section do have some female lawyers, MCDR
is an outlier with the majority of its board, fully half of its mediators, and all of its
therapists and figh expert being women.

6. Individual Muslim Lawyers and Law Firms

Islamic arbitration and mediation services may also be offered by individual
lawyers and law firms. For example, the Florida-based Law Office of Hassan
Shibley, Esq. smartly bills itself as “Muslim Legal” and states that it “connects
Muslims who prioritize their faith with lawyers who will strive to secure faith-based
solutions for all their legal needs.?! The law firm clearly distinguishes between
mediation and arbitration, noting that their Islamic arbitration services will result
in the issuing of “a binding and enforceable judgment”® that can be taken to a
state court for enforcement if necessary.

VI. Conclusion

The United States of America has guaranteed two things under the First
Amendment to the Bill of Rights of the US Constitution: “The Establishment
Clause” (Congress shall make no law respecting an establishment of religion)
under the First Amendment is designed to ensure that Congress cannot pass any
law establishing an official state religion or giving the appearance of favoring one
religion over another. The second clause, the “Free Exercise Clause,” (or prohibiting
the free exercise thereof) further expands the prohibition against government

76 Muslim Center for Dispute Resolution, /nquiries, https://mcdrglobal.com/contact/inquiry/.
77 Muslim Center for Dispute Resolution, Mission, https://mcdrglobal.com/mission/.

78 Muslim Center for Dispute Resolution, Mediators, https://mcdrglobal.com/neutrals/.

79 Muslim Center for Dispute Resolution, Subject Matter Experts, https://mcdrglobal.com/experts/.

80 Muslim Center for Dispute Resolution, Havva Guney-Ruebenacker https://mcdrglobal.com/
figh-experts/havva-guney-ruebenacker/.

81 Muslim Legal, https://muslimlegal.com/.

82 Muslim Legal, Islamic Arbitration, https://muslimlegal.com/islamic-arbitration/.
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interference with religion by prohibiting the government from making any law
designed to interfere with an individual’s freedom of religious belief or practice.
This freedom is considered absolute unless it is contrary to “public morality” or
a “compelling” state interest, such as health or safety.

Today, under this constitutional guarantee and laws on alternative dispute
resolution, individuals of any religion can resolve their disputes in a manner
consistent with their religion. In other words, the courts do not look at whether
the dispute resolution forum is a secular or religious institution, as long as it fits
within the framework established by law. Under this approach, a court can apply
“the neutral, objective principles of secular law to determine whether an arbitration
award rendered by a [religious] court would be binding on the parties” without
violating the First Amendment. This makes alternative dispute resolution an option
for individuals such as Christians, Jews and Muslims who wish to resolve their
disputes according to their own belief systems. Indeed, the Jewish and Christian
communities have long established forums that utilize alternative dispute resolution
methods.

Islamic dispute resolution organizations and services are still in the very early
stages in the US relative to Christianity and Judaism, but their use is likely to
increase as Muslim communities in the US continue to grow and develop and are
able to devote more resources to dispute resolution within their communities. In
general, Islamic dispute resolution services available in the United States can be
divided into 4 main categories. These include (A) services offered in mosques, both
informal and formal; (B) ad hoc arbitration panels; (C) sect-specific ADR services;
and (D) independent tribunals or dispute resolution, either provided by independent
religious scholars, U.S. trained legal experts, or a combination of the two.

Existing arbitration laws and practices in the U.S. today provide a means, at
least at the legal level, through which U.S. Muslims can take the rich Islamic
traditions of private mediation and arbitration (fahkim) and translate them into
dispute resolution forums and services that not only address the Muslim desire
to resolve disputes in accordance with their religious beliefs, but also meet the
requirements and constraints of local, state, and federal U.S. law. Today, through
the organizations featured in this article, Muslims are learning to live in accordance
with their religious beliefs by establishing procedures that both comply with U.S.
law and meet the requirements of Islamic law. It is clear that these institutions will
become more developed and well-established in the coming years.
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MAKALE YAZIM KURALLARI

1. Istanbul Universitesi Ilahiyat Fakiiltesi tarafindan yaymmlanan darulfunun
ilahiyat, akademik bir dergidir. darulfunun ilahiyat’a gonderilmis makaleler
¢ift-kor hakemlik sistemi kullanilarak degerlendirilmektedir.

2. darulfunun ilahiyat’a bagvurusu yapilan makaleler, Yayin Kurulu tarafindan
on degerlendirmeye tabi tutulur ve uygun goriildiigi takdirde iki ayr1 hakeme
gonderilir. Yaym Kurulu, hakemlerden gelen yanitlara gére makalenin yayina
kabul edilmesine, reddedilmesine, ya da gozden gegirilmek iizere yazara geri
gonderilmesine karar verir. Yazarin gozden gegirip tekrar bagvuruda bulundugu
makalenin yayinlanip yaymmlanmayacagma Yaym Kurulu karar verir.
Reddedilen makalelerin yazarlarina siirece dair bilgilendirme yapilmaktadir.

3. darulfunun ilahiyat’a gonderilecek makaleler, daha 6nce yayinlanmamis veya
baska herhangi bir yerde yayin siirecine girmemis olmalidir. Makalelerin
arastirma ve yayin etigine uygun bi¢imde hazirlanmis olmasina &zen
gosterilmelidir.

4. Dergiye bagvurusu yapilan makaleler intihal programi ile taranmaktadir.

5. Elektronik bagvurular https://dergipark.org.tr/tr/login  adresinden kabul
edilmektedir.

6. Makale yazim kurallar1 anahatlariyla asagida belirtilmistir, daha detayli bilgiye
Dergi web sitesinden ulasilabilir. http://ilahiyatjournal.istanbul.edu.tr/tr/
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GENEL BiCiM OZELLIiKLERI

Yazi Tipi

Biitiin metinde 10 punto Times New Roman yaz1 karakteri
kullanilir. Tablo ve sekillerin nasil hazirlanacagina dair ilgili
boliime bakiniz.

Sayfa Yapisi

A4 boyutlaridaki kagida tist, alt, sag ve sol bosluk 2,5 cm
(0.98 ing) birakilarak, iki yana dayali, satir sonu tirelemesiz
sekilde olmalidir. Calismalar tek siitun olarak hazirlanmalidir.
Paragraflarda ve baglklarda girinti ve ¢ikinti olmamalidir.

Paragraf Yapist

Paragraf sekmesinde girintiler boliimiinde; 6nce ve sonra
alan1 0,6 nk satir aralig1 1,5 olmalidir.

Kelime Sinir1

Dergiye gonderilen yazilar 5.000-8.000 kelime arast olmalidir.

BASVURUNUN BOLUMLERI

Baslik

Makale basligi bold ve sayfaya ortali olmalidir.

Yazar [simleri

Yazar isimlerini basvuru dosyasina kesinlikle eklemeyiniz.
Yazar isimleri yer alan basvurular isleme alinmaz ve iade edilir.

Gonderilen makaleler Tiirkce ve yabanct dilde “baslik (title)”,
“dz (abstract)” icermelidir. Ozler 150-200 kelime arasinda
olmalidir. Ozde atif kullanilmamalidir.

Anahtar Kelimeler

Makalelerde konuyu tanimlayan Tiirkce ve Ingilizce “anahtar
kelimeler” bulunmalidir. Anahtar kelimeler, 5-8 kelime
arasinda olmalidir.

Ana metnin nasil goriinecegine dair 6rnek bir metin i¢in liitfen

Ana Meti
fa et darulfunun ilahiyat’in web sayfasini inceleyiniz.
Dergiye gonderilen yazilarda referans sistemi CMOS 17 yazim
Kaynakga kurallarina uygun hazirlanmalidir. Detayli bilgi i¢in bkz. http://

www.chicagomanualofstyle.org/tools_citationguide.html
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TABLOLAR, SEKILLER VE EKLER

Tablo ve Sekiller

Tablo, sekil, resim, grafik vb. unsurlar metin igerisinde yer almalidir.
Calismanin sonunda ayrica verilmemelidir.
Tablo ve sekillerde genel sablonun disinda paragraf sekmesinde
girintiler bolimiinde;

» Once ve sonra alani 0,

» satir aralig1 Tek olmalidir.

Ekler

Her bir ek, kaynakcadan sonra ayr1 sayfalarda verilmelidir.

Diger

p degerini sadece tablo disinda gosteriniz. Tablo i¢erisinde ayr1 bir
p siitunu olusturmayniz. Metin i¢indeki p degerlerini italik olarak
gosteriniz.

BASLIK SiSTEMi

Baglik Olusturma

Birinci ve ikinci diizeydeki bagsliklari olusturan kelimelerin ilk
harfleri biiyiik yazilmalidir (istisna: ve, ile, de, mi gibi ekler her
zaman kiiciik harfle yazilir). Tablo ve sekil basliklar1 da bu kurala
gore diizenlenmelidir.

Temel Bagliklar

Calismanin baghg1 ve temel bagliklar (Yo6ntem, Bulgular, Tartisma)
ortalt ve bold yazilir (Giris bolimiine Giris baghgi konulmaz).

Ikinci Diizey Baslik

Sola dayali ve bold yazilir. Kendinden &nceki paragraftan bir
satir bosluk ile ayrilir.

Ugiincii Diizey Baslik

Sola dayali, 0,5 cm icerden ve bold yazilir. Sadece ilk kelime
biiyiik harfle baglar; geri kalanlar kiiciik harfle devam eder.
Sonuna nokta konur ve paragraf bashigin hizasindan devam
eder. Kendinden dnceki paragraf- tan satir boslugu ile ayrilmaz.

Dérdiincti Diizey Baslik

Sola dayali, 0,5 cm igerden, bold ve italik yazilir. Sadece ilk
kelime biiyiik harfle baslar; geri kalanlar kiigiik harfle devam
eder. Sonuna nokta konur ve paragraf bagligin hizasindan devam
eder. Kendinden onceki paragraftan satir boglugu ile ayrilmaz.

Besinci Diizey Baslik

Sola dayali, 0,5 cm igerden ve italik yazilir. Sadece ilk kelime biiyiik
harfle baslar; geri kalanlar kiigiik harfle devam eder. Sonuna
nokta konur

ve paragraf bagligin hizasindan devam eder. Kendinden 6nceki
paragraftan satir boslugu ile ayrilmaz.

Tablo ve Sekil Basliklar

Tablo ve Sekil ifadeleri (Tablo 1., Sekil 1. gibi) bold bigimde
kullanilir. Tablo ve sekil basliklarint olusturan kelimelerin ilk
harfleri biiyiik ve baglik italik olarak yazilir.
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NOTES FOR CONTRIBUTORS

1. darulfunun ilahiyat, published by Istanbul University Faculty Theology, is
an academic journal. The articles sent to darulfunun ilahiyat are evaluated
using the double-blind review system.

. The articles submitted for publication are first examined by the Journal
Manager and Chief Editor in regard to the suitability of their goals, subject,
content, presentation style and compliance to the journal’s writing rules.
Articles that have passed the preliminary evaluation process are sent to two
referees that are expert in the specific field of the study. If the views of the
referees on the work are at odds, then a third referee will be consulted.
According to the reports of the referees the Editorial Management either
accepts or rejects the article. The authors of the rejected articles are notified
regarding the procedure.

. The articles submitted for publication should not have been published nor
submitted to another journal/editorial book previously. The articles should
be composed in accordance with the international research and publication
ethics standards.

4. Plagiarism allegations or abuses are constantly being investigated in order

to protect the rights of authors and integrity of the journal. Submitted
papers to the journal are examined by the plagiarism prevention program.

5. darulfunun ilahiyat accepts the submissions through Dergipark

https://dergipark.org.tr/en/login

6. The guideline for general format properties is as follows. Further details

are available at http://ilahiyatjournal.istanbul.edu.tr/en/
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GENERAL FORMAT PROPERTIES

Font

The font used in the entire manuscript should be Times New
Roman, font size 10,5.

Page Layout

In a A4 paper, page margins for bottom, top, right, and left
should be pre-set as 0.98 inch. Text should be justified with
no hyphenation breaks in words at the end of a line. Text
should be typed as a single-column document. Paragraphs and
headings should not be indented, but aligned with the main
text.

Paragraph Format

Paragraph indents should be pre-set in the tabs section as
follows: before and after: 6 pt; line spacing: 1.5.

Word Limit

Submitted manuscripts should be between 5000-8000 words

MANUSCRIPT SECTIONS

Title

Article titles should be boldfaced and centered.

Author’s name

The names of all authors and their institutions should not be
included in the main document.

Submitted articles should include Turkish and English title and

Abstract abstract. The abstracts should be between 150-200 words. No
citations should appear in the abstract.
The articles should include Turkish and English keywords
Keywords which present the scope and content of the text. The keywords
should be between 5-8 words.
. Please look at the samples which are available at the journal’s
Main Text

website for an example of how the main text will look.

Citations and References

The journal uses Chicago Manual of Style 17 (Notes
and Bibliography). For further details see http://www.
chicagomanualofstyle.org/tools_citationguide.html
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TABLES, FIGURES AND APPENDICES

Tables, figures, pictures, graphics, and similar aspects should be
embedded in the text, and not provided as appendices.
Under the Paragraph tab, ensure that the indentation is as follows:

Tables and Figures » before and after: 0
» spacing: Single
Tables and figures should be left aligned, and the text wrapping
feature should be turned off.
Appendices Each appendix should be displayed on a separate page after the

references section.

LEVELS OF HEADING

The Heading Style

First letters of the first and second levels should be capitalized.
(Exception: conjunctions such as and, or, but should be in
lowercase)

Main headings (i.e.
Methodology, Results etc.)

Centered, boldface.

Second level headings

Flush left, boldface, separated with a line spacing from the
previous paragraph.

Third level headings

Flush left, boldface with a 0,5 cm indentation, lowercase
paragraph heading ending with a period (Only the first letter is
capitalized), not separated with a line spacing from the previous
paragraph.

Fourth level headings

Flush left, boldface, italicized, with a 0,5 cm indentation,
lowercase paragraph heading ending with a period (Only the first
letter is capitalized), not separated with a line spacing from the
previous paragraph.

Fifth level headings

Flush left, italicized, with a 0,5 cm indentation, lowercase
paragraph heading ending with a period (Only the first letter is
capitalized), not separated with a line spacing from the previous

paragraph.

Table and figure
headings

Headings for tables and figures should follow the same code.




