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AVRUPA BIiRLiGi UYESI ULKE OLARAK
POLONYA CUMHURIYETI’NIN KAMU
DIPLOMASISI UYGULAMALARININ
INCELENMESI

Erhan AKDEMIR"
Arastirma Makalesi

0z

Bu ¢alisma 1 Mayis 2004 yiinda Avrupa Birligi (AB) iiyesi olan Polonya
Cumbhuriyeti’'nin kamu diplomasisi uygulamalarini, tarihsel geg¢misten hareketle,
Polonya’nin tarihsel siiregte giiclii komsular: tarafindan fiziksel varligimin ortadan
kaldwildigini, bu konuda ciddi travma(lar) yasadigini ve yine bu baglamda ciddi
kimlik krizleri yasadigini géz oniinde bulundurarak analiz etmistir. Makalenin temel
argtimanni, Polonya’nin siyasi tarihinin, kimliginin, kiiltiiriiniin ve bu baglamda
ortaya ¢ikan ulusal mirasimin tilkenin bugiinkii kamu diplomasisi uygulamalarina
keskin bir sekilde yon verdigi iddiasi olusturmaktadir. Bu ¢ercevede bu ¢alismada,
Polonya’nin ézellikle 2000 yili sonrast takip ettigi kamu diplomasisi politikalarinda
tilkenin fiziksel mevcudiyetinin, var olusunun, egemenlik haklarinin ve Avrupa uluslar
ailesi ve AB icerisindekKi siyasi, kiiltiirel ve ekonomik kimliginin saglamlastirilmasina
yonelik uygulamalara agirlik verildiginin analizi yapumigtnir. Bu analiz Polonya
devletinin kamu diplomasisi uygulamalarimin iKi ana aktori olan Polonya
Cumbhuriyeti Digisleri Bakanligi biinyesinde faaliyet gosteren Polonya Enstitiileri’nin
ve Polonya Cumhuriyeti Kiiltiir ve Ulusal Miras Bakanligi tarafindan desteklenen
Adam Mickiewicz Enstitiileri’nin ¢alismalart tizerinden gerceklestirilmistir. Analiz
kapsaminda, Polonya’min kamu diplomasisi faaliyetlerinde yukarida ifade edilen
unsurlart hangi araclar araciligiyla ortaya koymaya ¢calistigi ve kamu diplomasisi
uygulamalarinda bunlart ne dlgiide yansitabildiginin analizi yapilmistir. Bu
baglamda Polonya kamu diplomasinin kendine 6zgii yanlarinin neler oldugu ve ulus
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markalamasinmin Polonya i¢in neden énemli oldugu sorularina da ¢alisma igerisinde
yanitlar aranmistir.

Anahtar Kelimeler: Avrupa, Polonya, kamu diplomasisi, Polonya Enstitiileri,
Adam Mickiewicz Enstitiisii

Examination of Public Diplomacy Practices of the Republic of Poland as a
Member Country of the European Union

Abstract

This study analyzed the public diplomacy practices of the Republic of Poland
that became a member of the European Unionon 1 May 2004. based on the historical
past, considering that Poland's physical existence was eliminated by its powerful
neighbors in the historical process, and it experienced serious traumas and identity
crises. In this context, the main argument of the article is that Poland's political
history, identity, culture and national heritage that emerge in this context sharply
direct the country's current public diplomacy practices. This study analyzed that the
public diplomacy policies followed by Poland, after 2000, focused on practices aimed
at consolidating the country's physical presence, existence, sovereign rights and
political, cultural and economic identity within the European family of nations and in
the EU. This analysis was carried out through the two main actors of the Polish state's
public diplomacy practices, the Polish Institutes and the Adam Mickiewicz Institutes.
Within the scope of the analysis, an analysis was made of the tools through which
Poland tried to reveal the above-mentioned elements in its public diplomacy activities
and to what extent it was able to reflect them in its public diplomacy practices.

Keywords: Europe, Poland, Public diplomacy, Polish Institutes, Adam
Mickiewicz Institute

Giris

Kamu diplomasisi, Golan ve Yang’in tanimiyla "ulusal ¢ikarlari tesvik
etmek ve yabanci iilke kamuoylarini da bu ulusal ¢ikar gercevesinde
etkileyebilmek icin gesitli iletisim kanallari araciligiyla yabanci kamuoylarina
ulagmaya yonelik belirli, bilgilendirici ve etki temelli hedefleri olan bir
iletisim ve etkilesim aracidir".! Bu tanim g¢ercevesinde basta ulus devletler
olmak lizere, devlet dis1 aktorler ve diger diplomatik aktorler de bu iletisim ve
etkilesim mekanizmasimin bir pargast durumundalardir. Amerikan Baskani

1 Guy J. Golan ve Sung-Un Yang, "Introduction: The Integrated Public Diplomacy
Perspective", i¢inde International Public Relations And Public Diplomacy:
Communication and Engagement, ed. Guy J. Golan, Sung-Un Yang, Dennis F.
Kinsey (New York: Peter Lang Publishing, 2015), 2.
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Dwight D. Eisenhower tarafindan 1 Agustos 1953'te kurulan Amerika Birlesik
Devletleri Bilgi Ajansi’nin 1980’lerde yaptigi kamu diplomasisi kavrami
tanimin1 da yukarida aktarilan tanim baglaminda degerlendirebiliriz. Ajans
s6z konusu kavrami "medeni bir ikna yontemi" olarak tarif etmistir.2 Bu
cercevede kamu diplomasisi kavrami Soguk Savas doneminde, devletlerin dis
politika amagclarin1 yabanci halklarla iligkiler kurarak gergeklestirmeye
calistiklar siireci ifade etmek igin kullamlmus® olsa da s6z konusu dénem
icinde bu amaci gergeklestirmenin zorlugu, bu kavramin uluslararas
iliskilerde gegerli ve etkili bir dis politika araci olarak kullanilmasi i¢in bu
donemin sona ermesini beklemesini gerektirmistir. Ote yandan, ‘kamu
diplomasisi’ terimi yine Soguk Savas doneminde, 1965 yilinda, Tufts
Universitesi Hukuk ve Diplomasi Fakiiltesi Dekan1 Edmund Gullion'un Kamu
Diplomasisi Merkezini kurmasiyla bilimsel bir kimlik kazanmaya da
baglamistir.* Giiniimiizde ise kamu diplomasisini tilkelerin dis politikalarinin
bir bileseni olarak, bir iilkenin degerlerinin ve ideolojisinin yurtdisinda
yayilmasi igin elverigli bir ortamin yaratilmasi olarak tanimlayabiliriz.
Armstrong’un kamu diplomasisi tanimi da ¢alismay1 bu anlamda destekler
niteliktedir. Armstrong’a gore kamu diplomasisi "yerli ve yabanci halklarla
iletisim, etkilesim ve temas kurarak onlar1 anlama, bilgilendirme ve etkileme;
boylece ulusal, giivenlik, ekonomik, kiiltiirel ve siyasal ¢ikarlarin1 korumak"
anlamma gelmektedir.® Ote yandan kamu diplomasisi, geleneksel
diplomasinin yaninda devletler arasindaki ikili ya da ¢ok tarafli ekonomik,
siyasal, sosyal ve Kkiiltiirel iligkilerin gelistirilmesinde etkili bir rol
oynamaktadir. S6z konusu alanlardaki faaliyetler ise yabanci kurum, kurulus
ve topluluklar1 hedef almaktadir. Bunun temel nedeni ise iilke dis politika
cikarlarinin savunulmasini, gelistirilmesini ya da en azindan ilgili iilkenin
¢ikarlarina karsi olusabilecek tutum ve davranislarin oniine gegilebilmesini

2 Robert S. Fortner, Public Diplomacy and International Politics: The Symbolic
Constructs of Summits and International Radio News (Westport, Connecticut,
London: Greenwood Publishing Group, 1994), 29.

% Nicholas J. Cull, "Public Diplomacy: Taxonomies and Histories," The Annals of
the American Academy of Political and Social Scienceno 616 (2008): 31.

4 Elena Gurgu ve Aristide Dumitru Coctuban, “The Role of Public Diplomacy in
International Relations in Full Process of Globalization,” Annals of Spiru Haret
University Economic Series, no (2) 2016: 126.

5 Matthew C. Armstrong, Operationalizing Public Diplomacy, i¢inde Routledge
Handbook of Public Diplomacy, ed. Nancy Snow et al. (New York: Routledge,
2009); 66’dan aktaran, Yasin Yaylar, Karsilastirmali Kamu Diplomasisi Analizi:
Tiirkiye, ABD ve Japonya, (Ankara: Akademisyen Kitabevi, 2020), 36.
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saglamaktir. Bir anlamda kamu diplomasisinin amaci, diger iilkelerin
toplumlaryla iletisim kurmaktir.

Bu noktada, Polonya Disisleri Bakanligi'nin kamu diplomasisi tanimi da
"yabanc1 bir tilkede olumlu bir kamuoyu olusturmay1 ve uluslararasi sahnede
itibar1  giiclendirmeyi amaclayan genis bir yelpazedeki bilgilendirme
faaliyetlerini kapsamaktadir” seklindedir.® Bu cergevede Polonya, kendisini
uluslararast sahnede saygin bir konuma tasiyacagini diisiindiigii iilkenin
‘Avrupal1 genlere sahip’ siyasi, kiiltiirel ve ekonomik kimlik degerlerinin ve
ideolojisinin belirli, bilgilendirici ve etkili bir iletisim teknigiyle bdlgesel ve
kiiresel diizeyde yayilmasini saglayacak ve yine yurtdisindaki kamuoylarinin
da bu yonde sekillenmesini beraberinde getirecek stratejik faaliyetleri kamu
diplomasisi uygulamalarinin merkezine koymaktadir. Bieniek ve Bayir da bu
duruma dikkat c¢ekerek Polonya’nin kamu diplomasisi algisini, yabanci
iilkelerde Polonya Cumhuriyeti i¢in olumlu bir kamuoyunun olusturulmasini
amaglayan ¢ok boyutlu ve bilgilendirici faaliyetler olarak tarif etmislerdir. Bu
faaliyetlerin ana amaci ise Polonya'y1 ve onun Avrupa ve diinya kalkinmasina
katkisini1 daha iyi anlatarak iilkenin uluslararasi prestijini giiclendirmek ve
boylece iilkenin uluslararasi igbirligi yaptigi aktorler arasinda temas ve
isbirligini tesvik etmektir.” Bu itibarla Polonya, kamu diplomasisi
stratejilerinde tilkenin siyasi tarihinin, kimliginin, kiltiiriniin ve bu baglamda
ortaya ¢ikan ulusal mirasmin énemine vurgu yapmaktadir. Ornegin, komiinist
rejimin ¢okiisiinden sonra Polonya devleti, gerek kamu diplomasisi
calismalarinin gerekse de kiiltiirel diplomasi ¢aligmalarinin 6ncelikle ve en
basta Avrupa Birligi (AB) iilkelerine yonelik olmasina karar vermistir.2 Bunun
temel nedeni, ¢alismanin da temel argiimani baglaminda, Polonya kimliginin,
kiiltiiriiniin, tarihinin ve ekonomisinin Avrupali boyutunun AB {ilkeleri
kamuoylar1 nezdinde daha fazla taninir ve bilinir kilinmasini saglayabilmek
ve bu anlamda da Polonya’nin Avrupa’nin ve onun degerlerinin bir pargasi
oldugu fikrinin s6z konusu kamuoylarinda yayginlagtirilmasini ve kabuliinii
saglamaktir. Bu durum, Polonya'nin bu tilkelerde daha fazla olumlu bir imaja
sahip olmasina ve bdylece iilkenin dig politika ¢ikarlarina daha uygun bir

® Rafal Zajecki, Antonina Shuliak, Olesya Fesyk, "Using Public Diplomacy For
Creating International Peace and Security - The Case of Poland and
Sweden,"Torun International Studies, no. (1) 13 (2020): 166.

Karol Bieniek ve Ozgiin Erler Bayir, “Public Diplomacy and Soft Power in Polish
Foreign Policy Making,” SIYASAL: Journal of Political Sciences, 21. Yiizyilda
Polonya Dis Politikas1 Ozel Sayisi, no (31) (2022): 565.

Beata Ociepka, “Cultural diplomacy as an external voice of cultural policy. The
case of Poland,” International Journal of Cultural Policy, no (27) 2 (2021): 235.
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uluslararasi iliskilerin inga edilmesine olumlu yonde katki saglayabilecektir.
Bu cergevede 2000 yilinda Polonya'nin ilk kamu diplomasisi kampanyas1 AB
iilkelerine yonelik olarak baglatilmigtir. 2000 — 2003 yillarim1 kapsayan bu
kampanya, Polonya’nin 1 Mayis 2004 tarihinde Birlige iiye olmasiyla
sonuclanmustir.

Ote yandan, Polonya Disisleri Bakanhig1 yurtdisindaki halklarla diyalog
iliskileri kurarken kamu diplomasisini, kiiltiirel diplomasi ve uluslararasi
markalasma kavramlariyla birlikte de kullanmaktadir.’ Bu itibarla tanitim,
marka, imaj ve kamuoyu kavramlari Polonya'nin uluslararasi iliskilerinde
kamu diplomasisi araglarini sekillendirirken kullandig: kilit kavramlar
arasinda yer almaktadir. Bu durum Polonya Disisleri Bakanliginin yapisinda
da kurumsallagtirilmigtir. Zira, iilkenin s6z konusu yurtdist faaliyetleri
Polonya Disisleri Bakanligi’nin bir birimi olan Kamu ve Kiiltiirel Diplomasi
Bolimi tizerinden yiiriitiilmektedir. Ociepka’ya gore ve ¢aligmanin da temel
argiimani olarak ifade edildigi sekliyle, bu kavramlara yonelinmesinin temel
nedeni eski bir komiinist iilke olarak ve bir gecis siireci yasayan iilke olarak
Polonya’nin son yirmi yildaki kamu diplomasi uygulamalarmin iilkenin
uluslararast imajinin ve ‘Polonya markasinin’ Polonya’nin Avrupali kimligi,
kiiltiirii ve ulusal mirasi temelinde yaratilmak istenmesinde aranabilir.?® Bu
anlamda, tilkenin kamu diplomasisi uygulamalarinda yer verilen ‘Polonya
markas1’ kavrami, Polonya’nin ekonomik, siyasi ve kiiltiirel boyutlartyla onun
Avrupali kimliginin saglamlastirilmasina yonelik uygulamalara isaret
etmektedir. Bu noktada 2004 yilinda kurulan Polonya Tanitma Konseyi’ni de
dile getirmemiz gerekmektedir. S6z konusu Konseyin temel amaci, Polonya
markas1 olusturacak programlar ve projeler hazirlamak ve bu projelerin
ozellikle yurt disindaki sivil toplum kuruluslartyla koordinasyonunu
saglamaktir.'* Bu minvalde 6rnegin 2013 yilinda Polonya Tanitma Konseyi
tarafindan hazirlanan belgede “Polonya markasi”na vurgu yapilmistir. Ayrica,
Polonya dis politikasinda kamu diplomasisi uygulamalarinin varligi, iilkenin
komiinist sistemden ¢ogulcu demokratik siyasal sisteme geg¢is siirecinde dis

® M. Daris Tantowi Ikram, Agus Sudarya, Anton Iman Santosa, “Public Diplomacy

in Poland’s Re-Branding Effort by Institute of Adam Mickiewicz (IAM) Through

Polska Brand,” The International Journal of Business Management and

Technology, no (5) 6 (2021): 153.

Beata Ociepka, “Public Diplomacy in the European Union: Models for Poland,”

Policy Paper, The Polish Institue of International Relations, no (5) 88 (2014): 2.

11 Beata Ociepka ve Marta Ryniejska Kieldanowicz, "Public Diplomacy and EU
Enlargement: the Case of Poland,” Discussion Papers In Diplomacy Netherlands
Institute of International Relations, 2005, 12.

10
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politika uygulamalarinin da modernizasyona ugradigi ve uluslararasi siyasal,
kiiltirel ve ekonomik iliskilerde iletisime agik hale geldigi seklinde de
yorumlanabilir. Bu noktada belki de en dogru yaklasim, Polonya’nin kamu
diplomasisinin onun trajik ge¢cmisi ile basarili cagdaslasma siireci arasindaki
dengeye dayandig1 seklinde olacaktir.'? Bu gergevede belirtmek gerekir ki,
Polonya’nin kamu diplomasisi uygulamalar1 her iilkede oldugu gibi iilkenin
dis politik 6ncelikleri temelinde sekillendirilmektedir ve bu durum da Polonya
icin iilkenin Avrupali kimligi boyutunun 6n plana ¢ikartilmasi olarak ifade
edilebilir.’?

Bu minvalde Polonya devleti yurtdisinda uyguladigi kamu diplomasisi
caligmalarin1 temelde iki aktor {izerinden yiiriitmektedir. Bunlardan ilki
Polonya Cumhuriyeti Disisleri Bakanligi biinyesinde faaliyet gdsteren
Polonya Enstitiileri’dir. ikincisi ise Polonya Cumhuriyeti Kiiltiir ve Ulusal
Miras Bakanlig1 tarafindan desteklenen Adam Mickiewicz Enstitiileri’dir.
Tarihsel stiregte ilkenin fiziksel mevcudiyetinin, var olusunun ve egemenlik
haklarmin yok edilmesi karsisinda iilke halkinin verdigi miicadelenin,
direncin ve dayanigsmanin s6z konusu kamu diplomasisi uygulamalarina nasil
yansidiginin analizi ise bu c¢alismanin nirengi noktasidir. Ayrica, yine s6z
konusu iki birimin de Avrupa uluslar ailesi igerisinde yerinin bir daha goz ardi
edilemeyecek sekilde saglamlastirilmasi baglaminda Polonya’nin siyasi,
kiiltiirel ve ekonomik kimligini, degerlerini ve ideolojisini ortaya koyup
koyamadiginin analizi de bu ¢alismanin gergevesini olusturmaktadir.

Ote yandan, Polonya’nin kamu diplomasisi uygulamalarini incelemeye
gegmeden Once ilkenin tarihsel gegmisini ve dig politikasini incelemekte
yarar vardir. Zira ¢aligmanin ana argiimani olarak da vurgulandigi gibi,
Polonya’nin siyasi tarihi, kimligi, kiiltiirii ve bu baglamda ortaya ¢ikan ulusal
miras1 iilkenin bugiinkii kamu diplomasisi uygulamalarina keskin bir sekilde
yon vermektedir.

I. Polonya Tarihi

Polonya, batisinda Almanya, giineybatisinda Cekya, giineyinde
Slovakya, kuzeydogusunda Rusya ve Litvanya, dogusunda Belarus,
giineydogusunda Ukrayna ve kuzeyinde ise Baltik Denizi ile siir1 olan bir
Orta Avrupa devletidir. Polonya adi Polan toplulugundan gelmektedir ve

2 Ociepka, “Public Diplomacy in the European Union: Models for Poland,” 2-4.
18 Jarostaw Szczepankiewicz, "From Public Diplomacy to a Brand for Poland,"
Yearbook of Polish Foreign Policy, no 1 (2006): 269.
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Polonlarm ilk yoneticileri ise Piastlardir. Boylece aslinda Polonya'nin tarih
sahnesine ¢ikigt da IX. yilizyilda Piast hanedami ile gergeklesmistir. Piast
Hiikiimdar1 I. Mieszko’nun 966’da Hristiyanlig1 kabul etmesiyle de Polonya
devlet kimligi olusmaya baslamigtir.** Piast hanedanligi, Polonya Krali Il.
Casimir'in 1370 tarihinde 6liimii ile sona ermis ve krallik taci 1386 yilindan
itibaren Litvanya'li Jagiellon hanedanina gegmistir.® Bu gegis Litvanya
Grandiikii Jagiello'nun Hiristiyanligi kabul edip Polonyali Prenses Jadwiga ile
evlenmesiyle olmustur.'® Bdylece Polonya igin Piast hanedanlig1 sona ererek
Jagiellon hanedanligi donemi baglamistir. Bu donem igerisinde Polonya ve
Litvanya ayni kral tarafindan yonetilmis olsa da iki ayr1 devlet olarak
varliklarint slirdiirmiislerdir. Bu durum iki devleti bir araya getiren ve 1
Temmuz 1569 tarihinde imzalanan Lublin Antlasmasi’na kadar devam
etmistir. S0z konusu Antlagma ile Polonya - Litvanya Birligi de hayata
gecirilmistir. Bu durum ayrica Polonya’da Birinci Cumhuriyetin kurulmasi
anlamma da gelmektedir. Ortaya c¢ikan bu yeni devlet ise tek kralin
yonetiminde, tek meclis (Sejm) ve senatoya sahip seklinde 1795 yilina kadar
varhgini  siirdiirmiistiir.” Ancak séz konusu devletin varligi komsulari
tarafindan siirekli olarak tehdit edilmis ve agir isgallere de ugratilmistir. 1772,
1793 ve 1795 yillarinda Polonya topraklarinin s6z konusu komsu devletler
olan Rusya, Prusya ve Avusturya tarafindan paylasilmasi ise bu devletin
Avrupa’daki siyasi varliginin sonlanmasina yol agmistir.® Hatta 1797 tarihli
ek bir Antlasma ile, yukarida ifade edilen {i¢ paylasimci devletler, 'Polonya’
adinin kullanilmamasini bile kabul etmislerdir.°

4 Anita j. Prazmowska, Polonya Tarihi, geviren. Nurullah Duru (Istanbul, Alfa
Yayinlari, 2022), 24.

15 Fahir Armaoglu, “Avrupa Politikasinda Polonya,” Belleten, No (57) 218 (1993):
285.

16 Robert Frost, The Oxford History of Poland-Lithuania: Volume I: The Making of
the Polish-Lithuanian Union, 1385-1569 (Oxford: Oxford University Press, 2015),
34.

17 Sabire Arik, Kurulustan XVII. Yiizyila Polonya Tarihi, (Ankara: KOK Sosyal ve

Stratejik Arastirmalar Vakfi); 2010°dan aktaran Hakan Demir, “Polonyali Hotel

Lambert ve Bilyilk Sirbistan “Nacertamije” Plami (1840-1844),” Avrasya

Incelemeleri Dergisi, No (2) 1 (2013): 274.

Hacer Topaktas, “Avrupa'nin ortak derdi Polonya Tahti: Stanislaw August

Poniatowski'nin Segimi (1763-1764),” Hacettepe Universitesi Edebiyat Fakiiltesi

Dergisi, no (28) 1 (2011): 183.

19 Norman Davies, Heart of Europe: The Past in Poland's Present, (Oxford: Oxford
University Press, 2001), 138.

18
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1795 — 1918 yillan arasinda boyunduruk altinda kalan Polonya devleti
gerek Rusya'da gergeklesen 1917 Bolsevik Devrimi (Biiyiik Ekim Sosyalist
Devrimi) sonrasinda iktidara gelen Bolsevik yonetiminin uluslarin kendi
kaderlerini tayin hakkina saygi gostererek Polonya'nin bagimsizligini kabul
etmeleri?® gerekse de Birinci Diinya Savasi’nin sona ermesi ile 11 Kasim 1918
tarihinden itibaren diinya tarihinde bagimsiz bir devlet olarak yeniden yer
almaya baslamustir.?! Bu durum ayrica Polonya’da ikinci Cumhuriyetin de
kuruldugu anlamina gelmektedir. Ikinci Cumhuriyetin varligi ise 1939 yilina
kadar siirmiistiir.

Polonya, II. Diinya Savagi’nin baslangicini da olusturan 1 Eyliil 1939'da
Nazi isgaline ugramistir. 1933 yilinda Almanya'da Hitler'in ve Nazi Partisi'nin
iktidara gelmesi ile baglayan Avrupa’daki siyasi gerginlikler Polonya'nin da
bir kez daha isgali ile sonu¢lanmistir. Polonya, ikinci Diinya Savasi’nin patlak
verdigi 1 Eyliill 1939 6ncesinde Nazi Almanyasi ile Sovyet Rusya arasinda
Agustos 1939°da yapilan Alman-Rus Tarafsizlik ve Saldirmazlik Pakti ile
paylasilmistir. S6z konusu Pakta gére Polonya topraklari, Almanya ve Sovyet
Rusya arasinda niifuz alanlarina boliinmiis, iilkenin bagimsiz bir devlet olarak
kalip kalmayacagi ise sonraya birakilmistir. Ancak Paktin imzasindan on giin
sonra Hitler Polonya’y1 isgale baslamistir. Rusya ise bu duruma yanit olarak
ve Polonya’nin tamaminin Nazi isgaline girecegini diisiinerek 17 Eyliil’de
Polonya’ya savas ilan ederek Polonya’ya girmistir. Iki taraf arasindaki
siiklinet Moskova'da 28 Eyliil 1939 giinii yapilan ve Polonya’nin bu iki devlet
arasinda paylastirilmasi ile saglanabilmistir. Polonya ise hem tarihinde
dordiincii kez paylastirilmis hem de ikinci kez tarih sahnesinden silinmistir.??
Almanya’nin Polonya iizerinden Sovyet Rusya’ya saldirmasi {lizerine 1945
Ocaginda Sovyet birlikleri Varsova’ya girmis ve Polonya’daki Alman isgali
boylece 1945 Mart’inda sonlandirilmistir. Bdylece Polonya bagimsiz bir
devlet olarak yeniden Avrupa haritasindaki yerini alabilmistir.

II. Diinya Savasi'nin ardindan ise Sovyetler Birligi Polonya'ya Sovyet
tarz1 bir komiinist sistem dayatmak istemis, Stalin'in kendi sozleriyle de bu
durum “Komiinizmi Polonya'ya getirmek, bir inege eyer takmak gibiydi"
seklinde ifade edilmistir.?® Ulke bu dayatma ile birlikte, Varsova Pakti?* ve

20 Piotr S.Wandycz, “Poland and Russia: The Perennial Question,” The International

History Review, no (7) 1 (1985): 15.

Mieczystaw B. Biskupski, “War and The Diplomacy of Polish Independence,

1914-18,” The Polish Review, no (35) 1 (1990): 99.

22 Armaoglu, “Avrupa Politikasinda” 293-294.

23 Davies, Heart of Europe, 2.

2 Sovyetler Birligi ile Arnavutluk, Demokratik Alman Cumbhuriyeti, Bulgaristan,
Macaristan, Polonya, Romanya ve Cekoslovakya arasinda 14 Mayis 1955
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Comecon® gibi orgiitler biinyesinde Sovyetler Birligi nin liderligindeki Dogu
Bloku iilkeleri grubunda yer almak zorunda kalmistir. 1980’lerin sonlarinda
ise Dogu Blokunda yasanan c¢oziilmeler Polonya’ya da yansimis ve
Polonya’da komiinist sistemin temsilciligini yapan Polonya Halk Cumhuriyeti
yikilmistir. Ardindan iilkede 30 Ocak 1990°da Ugiincii Cumhuriyet kurularak
demokratik ydnetime gegcen Polonya, Soguk Savas’in sona ermesiyle
komiinist sistemden Batili liberal siyasal ve ekonomik diizene geg¢is yapmuistir.

Polonya’nin tarihsel ge¢misini kisa bir sekilde ele aldiktan sonra simdi
de bu iilkenin Soguk Savag sonrasi dig politikasinin temel unsurlarmi ele
alacagiz.

11. 1990 Sonrasi Polonya Dis Politikasi

Yukarida da deginildigi gibi 1989 yilinda Berlin Duvari’nin yikilmasinin
ardindan Orta ve Dogu Avrupa'da demokratik degisimler yasanmaya
baslamistir. Sovyetler Birligi’nin 6nderligindeki Dogu Blokunun ¢dkiisiiniin
ardindan Polonya'nin jeopolitik ve jeostratejik konumu da bu dogrultuda
degisime ugramistir. Coken Dogu Blokunun ardindan Polonya, kendisini yeni
bir uluslararasi ortamda bulmustur. Bu ortam artik Dogu Blokunun bir pargasi
degildir. Ulke artik Bat1 Blokunun bir pargasi haline gelmeye baglamistir. Bu
siiregte Polonya’da Ucgiincii Cumhuriyetin kurulmasinin ardindan komiinist
bir devlet yapisindan kapitalist bir ekonomik sisteme ve liberal bir
demokrasiye gecis yapilmistir. Bu cercevede iilke, kendisinde ve yakin
cografyasinda s6z konusu sistemin devamini ve yayilmasini saglayacak ve
kendi ekonomik, siyasal ve giivenlik ihtiyaglarini karsilayabilecek bolgesel
igbirliklerinin icerisinde de yer almistir. Bunlarin basinda Polonya’nin,
Macaristan ve o zamanki adiyla Cekoslovakya (Cekya ve Slovakya) ile 15
Subat 1991 yilinda Visegrad Grubu’nu?® kurmasi gelmektedir. Polonya’nin 26
Kasim 1991'de Avrupa Konseyi'ne?’ ve yine aym yil Merkezi Avrupa
Inisiyatifi’ne?® katilimi da bu siirecin &nemli gostergeleri olmustur. Ulke

tarihinde imzalanmis ve "Dostluk, Isbirligi ve Karsihkli Yardim Antlagsmas:”
adiyla kurulmustur. Siyasi ve askeri temelli olan Pakt 1991 tarihinde sonlanmaistir.
Karsilikli Ekonomik Yardimlagsma Konseyi (Council for Mutual Economic
Assistance, COMECON) 25 Ocak 1949'da kurulan ve Soguk Savas doneminde
Sovyetler Birligi’nin dnderligindeki Dogu Bloku devletleri arasinda ekonomik is
birligini ve dayanigmay1 saglamak amaciyla kurulan bir uluslararasi orgiittiir.
COMECON 28 Haziran 1991 tarihinde kapanmustir.

% Visegrad Group https://www.visegradgroup.eu/.

27 Council of Europe, https://www.coe.int/en/web/portal/home.

2 The Central European Initiative (CEI), https://www.cei.int/.

25


https://www.visegradgroup.eu/
https://www.coe.int/en/web/portal/home
https://www.cei.int/

206 ERHAN AKDEMIR

Baltik komsulariyla da benzer bir igbirligi siirecini Mart 1992°de kurulan
Baltik Denizi Devletler Konseyi® ile gergeklestirmistir.*® Burada ¢ok kisa
sekilde ifade etmek gerekirse s6z konusu bu isbirligi siireglerini Sovyet
sonrast iilkelerin AB’ye iiyelikleri dncesi, bu iilkelerin dis politikalarindan i¢
yapisal reformlarina kadar ortak hedeflerin belirlenmesini ve paylasiimasini
temin eden bir arag olarak da degerlendirebiliriz.>!

Bu siireglerin yani sira, Soguk Savas doneminin sonunda Sovyetler
Birligi’nin ortadan kalkmasi ve s6z konusu donemin hemen ardindan
Rusya’nin heniiz etkili bir aktor olarak uluslararasi politikada yerini almadig:
dénemde, Polonya’nin dis politikadaki dikkati ise iki ana eksen tlizerine
yogunlagmistir. Bunlardan biri Amerika Birlesik Devletleri (ABD) ile olan
iligkileri tarif eden ve NATO {iyeligi hedefini kapsayan Atlantikgilik ekseni,
digeri ise Avrupa ile olan iligkileri tarif eden ve AB iiyeligi hedefini kapsayan
Avrupacilik eksenidir.®? Bu durumun temel nedenlerini gerek iilkedeki reform
siireci ve yapisal degisikliklerin hizli bir sekilde hayata gecirilmek
istenmesinde gerek iilkenin giivenlik endiselerini ortadan kaldirmak igin
Rusya’ya kars1 bir igbirligi arayis1 bulunma gerekliliginde gerekse de iilkenin
uluslararast imajimin pozitif bir yone evrilmesi yoniindeki beklentilerde
aramak gerekmektedir®* Bu baglamda AB ve NATO iiyelikleri hem
Polonya’nin séz konusu ihtiyacglarini karsilamis hem de onun Batili devletler
acisindan giivenilir bir gelecek ortagi olarak kabul edilmesiyle sonuglanmustir.
Boylece iilke Avrupa Atlantik sisteminin aktif bir katilimcisi olmustur. Bu
minvalde Polonya 6nce 1999 yilinda NATO’ya daha sonra ise 2004 yilinda
AB’ye iiye olmustur. Bu durum iilkenin AB ve ABD’nin onciiliik ettigi Bati
sisteminin ekonomik, giivenlik, siyasal, sosyal ve kiiltiirel yapisinin bir
parcasi haline gelmesiyle sonuglanmustir.

Ote yandan ifade etmek gerekir ki, ikinci Diinya Savasi sonrasinda
bolgesel ve kiiresel diizeyde uluslararasi politikanin giivenilir bir ortag: algisi
ve kimligi olusturma ¢abasi igerisinde bulunan Polonya’nin, ¢aligmanin ileriki

29 The Council of the Baltic Sea States, https://chss.org/

%0 Davut Han Aslan, Soguk Savas Sonrasi Polonya Dis Politikas: 1989-2019,

(Ankara: Akademisyen Kitabevi, 2021), 61-62.

Natalia Tomaszewska ve Adam Starzyk, “Conception of Intermarium in Polish

Foreign Policy in XXI Century,” Torun Internatonal Studies, no (1) 10 (2017): 19.

Bu konuda daha detayli bilgi ve analiz i¢in bkz. Ozgiin Erler Bayir, Polonya Dis

Politikasinda Atlantikgilik Avrupacilik ikilemi, (istanbul: Derin Yayinlari, 2013),:

93.

3 Ryszard Zieba, "Transformation of Polish Foreign Policy," The Polish Foreign
Affairs Digest, no (4) 13 (2004): 14.

31
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boliimlerinde de 6rneklendirilecegi gibi, giintimiizde de s6z konusu kimligi ve
algiyt canli tutmaya yonelik kamu diplomasisi uygulamalar1 igerisinde
bulundugu gozlemlenmektedir.

Polonya’nin siyasi tarihinin ve dig politikasinin analizinin ardindan, bu
ulusal miras iizerine {ilkenin kamu diplomasisi uygulamalarinin derinlikli
analizine gecilebilir.

I11. Polonya’nin Kamu Diplomasisi Uygulamalari

Aslinda Polonya’nin kendi kimliginin ve kiiltiiriiniin varligimi devam
ettirme ve disariya tasima tecriibesi Demir Perde doneminin yikilisinin
oncesine denk gelmektedir. O dénemde Polonya devleti, Polonya disinda
yasayan Polonyalilara kendi Kkimlik ve Kkiiltiirlerine yabancilasmay1
engellemek icin kiiltiirel diplomasi uygulamalar1 igerisinde bulunmustur.
Komiinist rejimin ¢okisiinden sonra ise Polonya Cumhuriyeti'nin kamu
diplomasi uygulamalarinin yonii basta AB iilkeleri olmak tizere Batili lilkelere
yonelmistir. Polonya'nin demokratik Avrupa devletleri toplulugunun tam
tesekkiillii bir pargasi olarak gosterilmesi ve kabul ettirilmesi ise bu ¢abalarin
ana hedefi olmustur. Hedef kitleyi Polonyalilar disinda kalan kisi ve kesimler
olusturmustur.® Bununla birlikte gerek dis politika gerekse de kamusal ve
kiiltiirel diplomasi uygulamalariin 6ziinii ulusal siyasal ve kiiltiirel miras ve
hafiza siyaseti olusturmustur.®® Bu ¢er¢evede ¢alismanin giris kisminda da
ifade edildigi iizere Polonya’nin kamu diplomasisi uygulamalar1 iki
Bakanligin catis1 ve iki farkli isim altinda gerceklestirilmektedir. Bunlar
Polonya Cumhuriyeti Disisleri Bakanlig1 biinyesindeki Polonya Enstitiileri ve
Polonya Cumhuriyeti Kiiltiir ve Ulusal Miras Bakanlig1 biinyesindeki Adam
Mickiewicz Enstitiileri’dir. Bunlarin yani sira Fryderyk Chopin Enstitiisi,
Uluslararas1 Kiiltiir Merkezi, Kitap Enstitiisii, Yurt Disindaki Polonya
Kiltiirel Miras1 Ulusal Enstitiisi POLONIKA gibi kiiltiirel kurumlar ve
merkezler de Polonya’nin kamu diplomasisi uygulamalarinin birer pargasi
olarak gorev almaktadirlar.

A. Polonya Enstitiileri

Yabanci iilkelerin toplumlariyla iletisim kurmak anlamina da gelen kamu
diplomasisinin bu kapsamdaki en onemli ve etkili araglarindan bir tanesi

34 Beata Ociepka, “Case of Poland,” 235-236
% Beata Ociepka, “Public diplomacy as political communication: Lessons from case
studies,” European Journal of Communication, no (33) 3 (2018): 297.
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kiiltiirdiir. Yabanct bir ililkede kamu diplomasisi uygulayan {ilkeye ait
geleneklerin, gegmisin ve bugiiniin tanitilmasinda elbette ki kiiltiir kavraminin
rolii ¢ok biiyliktiir. Bu anlamda bir iletisim araci olarak kiiltiir, toplumlarin
birbirini tanimasina, anlamasina ve iletisim ve etkilesim kurmasina yardimeci
olmaktadir. Polonya Enstitiileri de bu cercevede, iilkenin diger iilke ve
kamuoylariyla ikili iligkilerinin kurulmasinda ve tlkenin yurtdisindaki
imajinin sekillendirilmesinde 6nemli bir role sahiptir. Polonya Enstitiileri’nin
de temel amaci yabanci iilkelerde Polonya'ya iligkin olumlu bir imaj
olusturmak ve yine yurt disinda Polonya kiiltiiriinii ve akademik yasamini
tanitmak ve boOylece faaliyette bulunulan yabanci iilke kamuoylarinda
Polonya’ya dair olumlu bir alginin yerlesmesini saglamaktir. Polonya
Enstitiileri Polonya kiiltiiriinii bir baska tilkede bilinir kilabilmek i¢in ise yerel
kiiltir merkezleriyle isgbirligi yapmakta ve uluslararasi kiiltiirel projelere
katilimlar saglamaktadir. Burada dile getirmemiz gereken 6nemli bir nokta ise
Polonya Enstitiilerinin faaliyetlerinin temel 6zelligidir. Enstitiiler, calismanin
sonraki boliimlerinde de orneklendirildigi gibi, faaliyetlerinde Polonya’nin
Avrupali kimligi boyutuna vurgu yaparak iilkenin tarihi mirasi ile ¢agdas
kiiltiirel, siyasal, ekonomik ve sanatsal yasamini birlikte sunmaya
caligmaktadir. Bu dogrultuda Polonya Enstitlilerinin misyonu, faaliyette
bulundugu {ilkeler ile bu iilke kamuoylarmin sanatcilariyla, kanaat
onderleriyle, sporculariyla, akademisyenleriyle ve g¢esitli alanlardaki
uzmanlariyla iyi ve yakin iliskiler kurmaya calisarak Polonya'nin yurtdisinda
olumlu ve etkin bir imaja sahip olmasini saglamaktir. 1999 yilinda Polonya
Disigleri Bakanligi catis1 altina alman Polonya Enstitiileri, giinimiizde
Disigleri Bakanligi'ma bagl sekilde yurtdisinda 25 farkli sehirde faaliyet
gosteren birimlerden olugmaktadir. Bu birimlerin bulundugu {ilkeler ve
sehirler su sekildedir: Avusturya (Viyana), Beyaz Rusya (Minsk), Belgika
(Briiksel), Bulgaristan (Sofya), Cin (Pekin), Cekya (Prag), Fransa (Paris),
Gircistan (Tiflis), Almanya (Berlin, Leipzig, Diisseldorf), Macaristan
(Budapeste), Hindistan (Yeni Delhi), Israil (Tel Aviv), italya (Roma), Japonya
(Tokyo), Litvanya (Vilnius), Romanya (Biikres), Rusya (Moskova,
St.Petersburg), Slovakya (Bratislava), Ispanya (Madrid), isveg (Stokholm),
Ukrayna (Kiev), Birlesik Krallik (Londra), Amerika Birlesik Devletleri (New
York).%

Bu merkezler araciligiyla Polonya Enstitiileri tarih, bilim ve ulusal miras
gibi iilkenin kiiltiirel kodlarinin ve kimliginin yabanci iilkelerde daha iyi
anlagilabilmesine ve Avrupa tarihinde yasanan yikimlara ve acilara vurgu

3% Polish Institutes, https://www.gov.pl/web/diplomacy/polish-institutes.


https://www.gov.pl/web/diplomacy/polish-institutes

POLONYA CUMHURIYETI’NIN KAMU DiPLOMASISI 209

yapilarak Polonya’nin bu tarih igerisindeki 6zgiin konumunun anlasilmasina
ve bu konuda yabanci kamuoylarinin farkindaliklarinin artirilmasina doniik
kamu diplomasisi uygulamalar1 gergeklestirmektedir. Bununla birlikte s6z
konusu kamu diplomasisi ¢aligmalar1 Polonya ile yabanci iilkeler arasinda ve
kamuoylar1 ile ikili kiltiirel aligverisin desteklenmesini ve Polonya
kiiltiirliniin ilgili ilkelerin sosyal yasaminda yer almasini saglamayi da
hedeflemektedir. Ayrica burada belirtmek gerekir ki, Polonya Enstitiilerinin
caligmalar1  uluslararas1  kiiltiirel  aligverisin  aktif  bir  sekilde
gergeklestirilmesini destekleyen EUNIC (European Union National Institutes
for Culture - Avrupa Birligi Ulusal Kiiltiir Enstitiileri)*” biinyesinde de yer
almaktadir. EUNIC ayrica, Polonya'nin diger iilkelerle olan kiiltiirel
anlagsmalarindan ve programlarindan dogan uluslararasi yiikiimliiliiklerinin
uygulanmasini da saglamaktadir.

Polonya Enstitiileri faaliyette bulundugu ilgili iilkelerin gerek resmi
(devlet kurumlar1) gerekse de sivil aktorleriyle (sivil toplum kuruluslari,
uiniversiteler, baski ¢ikar gruplari, vb.) isbirlikleri yapmaktadir. Bu isbirlikleri
arasinda, kiiltiirel etkinlikleri (konserler, film gdsterimleri, tiyatro gosterileri,
sergiler), egitici ve bilgilendirici etkinlikleri (¢ocuk programlari, Polonya
hakkinda cesitli iletisim mecralar1 araciligiyla bilgilendirici yayinlar),
akademik etkinlikleri (seminerler, konferanslar) ve tanmitim etkinliklerini
(Polonyal1 kurum ve kuruluslarin ilgili iilkelerde gerceklestirilen kitap, egitim
ve tasarim fuarlarina katilim) sayabiliriz. Bunlarin yani sira Enstitiiler, Lehge
dilini tegvik edecek faaliyetlere odaklanmakta ve oOzellikle yabanci
iiniversitelerde Lehge, Slavca ve Orta Avrupa calismalart yapan personel ve
Ogrencilere destek olmaktadirlar. Enstitiiler bu c¢alismalarini yiiritiirken
Polonya Kitap Enstitiisti, Fryderyk Chopin Enstitiisii, Adam Mickiewicz
Enstitiisii, Ulusal Anma Enstitiisii, Miizik ve Dans Enstitiisi ve Ulusal
Mimarlik ve Kentsel Planlama Enstitiisii gibi Polonya’daki diger kurum ve

37 https://www.eunicglobal.eu/. Avrupa Birligi Ulusal Kiiltiir Enstitiileri (European
Union National Institutes for Culture — EUNIC), AB fiiyesi iilkelerde kiiltiirel
igbirlikleri ve ¢aligmalariyla ugrasan kuruluslarin ortak Avrupa agidir. EUNIC tiim
AB Uye Devletlerden ve ortak iilkelerden olusan iiyeleriyle birlikte bu iilkelerin
kiiltiirel deneyimlerinden yararlanarak, 136 kiimeden olusan bir ag ile diinya
capinda 100'den fazla lilkede Avrupa kiiltiirel igbirliginin hayata gegirilmesi i¢in
calisan bir cat1 kurulustur. AB'nin stratejik bir ortagi olan EUNIC, uluslararasi
iliskilerde kiiltiiriin 6nemli bir rol oynadigini savunmaktadir. EUNIC Avrupa
kiiltiir politikasinin daha fazla tanimlanmasina aktif katilim saglayan EUNIC,
iiyeleri ve ortaklar1 arasinda bilgi paylasimi ve kapasite gelistirme igin de bir
platform gérevi gérmektedir.
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kuruluslardan da destek almaktadirlar. Boylece Polonya Enstitiilerinin
araciligryla Polonya kiiltiirli, yurtdiginda isbirligi icerisinde bulunulan yerel
ortaklarla ve yerel kiiltiir merkezleriyle ortaklasa ¢alismalar gergeklestirilerek
ve uluslararasi kiiltiirel projelere katilim saglanarak temsil edinilebilmektedir.
Bu ¢ercevede Polonya Enstitiilerinin faaliyetlerinin ana 6zelligini Polonya'nin
tarihi mirast ile ¢agdas kiiltiirel ve sanatsal yasamini bir kombinasyon
icerisinde sunabilmesi olusturmaktadir.®® Bunun 6nemli érneklerinden birisi
Polonya Disisleri Bakanligi tarafindan 8 Subat 2023 tarihinde iilkenin bir
ulusal markas1 olarak tarif edilerek resmi olarak duyurulan "Polonya.
Ozgiirliik I¢in Dayanisma” gorselidir. Polonya Disisleri Bakani Zbigniew Rau
s0z konusu gorsel hakkinda "iilkemizin diinya ¢apinda giderek daha aktif bir
sekilde tamtimina destek olmayr amaglayan Polonya ve Polonyalilar
dayamsmasimin  gorsellestirilmesidir" agiklamasinda bulunarak, "gorselin
dayamisma ve ozgiirliik gibi Polonya toplumunun en ¢ok deger verdigi
degerlere atifta bulundugunu kaydederek, dayanismanin Polonya kimliginin
markast oldugunu" ifade etmistir.*® Bununla birlikte bu gorsel, Polonya’nin
siyasi tarihinin, kimliginin, kiiltliriiniin ve bu baglamda ortaya ¢ikan ulusal
mirasinin ilkenin bugiinkii kamu diplomasisi uygulamalarinda aktif bir
sekilde vurgulanmaya calisildiginin da bir gostergesi niteligindedir. Ulkenin
fiziksel mevcudiyetine ve var olusuna da atif yapan gorsel, 20'den fazla dilde
tasarlanarak hem Polonya'nin diinya ¢apindaki diplomatik misyonlarinda hem
de Polonya Enstitiilerinin bulundugu ilkelerde sergilenmektedir. Polonya
Enstitiileri ile ilgili bilgileri aktardiktan sonra simdi bu Enstitii’niin yabanci
iilkelerdeki kamu diplomasisi uygulamalarina yonelik somut ¢aligmalarin
incelenmesine gegilebilir.

Polonya Enstitiileri kapsaminda Polonya’nin kamu diplomasisi
uygulamalar1 miizik, film, tiyatro, sergi, edebiyat, bilim gibi sanatsal faaliyet
alanlart ve yukarida da deginildigi gibi iilkenin siyasi tarihi kapsaminda
tilkenin ve iginde bulundugu Avrupa toplumunun gerek temel degerlerinin
savunulmasina gerekse de s6z konusu toplumun giivenligine sagladigi katkiya
atif yapan ‘giivenilir ortak’ kimligine dair temalara dayanmaktadir. Bratislava,
Berlin, Briiksel, Budapeste, Diiseldorf, Londra, Prag, Roma, Sofya, Stokholm
ve Viyana’daki Polonya Enstitiilerinde bu ana temalar etrafinda etkinlikler
gerceklestirilmistir.  Bu  ¢ercevede  Enstiti’niin  kamu  diplomasisi

3 Olga Bogorodecka, "Public Diplomacy of the Republic of Poland in Eastern
Partnership Countries" History and Politics, no (24) (2018): 104.

39 “Poland. Solidarity for freedom,” https://www.gov.pl/web/diplomacy/poland-
solidarity-for-freedom
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faaliyetlerinin ve bu faaliyetlerinin detayli incelemesine baglanabilir.
Enstitii’niin kamu diplomasisi faaliyetlerinin yogunlastigi alanlar arasinda
Polonya’nmin ulusal tarih miras, iilkenin dzellikle Birinci ve Ikinci Diinya
Savagi’nda yasadigi biiyiik yikim, insanlik drami ve bu yasananlar karsinda
Polonya halkinin verdigi 6zgiirlik ve dayanisma miicadelesi konular1 yer
almaktadir. Budapeste Polonya Enstitiisii tarafindan 25 Mayis 2023 tarihinde
gergeklestirilen ‘Pilecki Grubu’ baslikli belgesel gosterimini hemen burada
ornek olarak verebiliriz. Yiizbast Witold Pilecki, Ikinci Diinya Savasi
esnasinda Auschwitz toplama kampina kendi istegiyle katilarak burada
yasananlar1 Polonyali yetkililere duyurmustur. Hatta, mittefikler devletler de
Nazilerin Yahudilere yonelik diizenledigi katliami Pilecki’nin topladigi
bilgilerden yola ¢ikarak 6grenmislerdir. S6z konusu belgesel gosterimi de bu
anlamda Polonyali bir askerin dayanigma miicadelesini hafizalarda tutmaya
calismustir.® Pilecki’yi konu alan bir diger etkinlik de New York Polonya
Enstitiisii tarafindan 21 Kasim 2023 tarihinde ‘The Pilecki Raporu’ baslikli
film gosterimiyle gergeklestirilmistir.** Polonya halkinin verdigi 6zgiirliik ve
dayanigma miicadelesi kapsamindaki bir diger 6rnek Diisseldorf Polonya
Enstitiisti’'nden verilebilir. 1918 Versailles Antlagsmasi Polonya'nin bati ve
kuzey sinirini belirlemistir. Ancak belirlenen bu sinirla birlikte bir milyondan
fazla Polonyali, Alman topraklar igerisinde kalmigtir. Alman topraklarinda
kalan Polonyalilar ise uzun siire Almanlastirma politikalarina maruz
kalmiglardir. Alman topraklarinda kalan ve bu politikaya karst c¢ikan
Polonyalilar birlesip orgiitlenerek Alman hiikiimetine karst miicadeleye
baslamiglar ve bu miicadele sonunda da Polonyalilar ulusal bilinglerini,
kimliklerini ve kiiltiirlerini korumayi1 basarmigladir. Diisseldorf Polonya
Enstitiisii ve Ulusal Anma Enstitiisii tarafindan 17 — 31 Mayis 2023 tarihleri
arasinda diizenlenen " “Biz Polonyaliy1z”. Almanya'da Polonyalilar Birligi"
baslikli sergide bu miicadele konu edinilmis ve bu sergi araciligiyla Alman
kamuoyunda Polonya halkinin Polonya kimligini koruma ve savunma
miicadelesi hafizalarda canli tutulmaya calisilmistir.*? Yine o6rnegin, 1
Agustos 1944'te Nazi Almanlarinin isgal ettigi Vargova'da silahli ayaklanma

40 «p Pilecki-csoport-dokumentumfilm-vetites,” 25 May1s 2023,
https://instytutpolski.pl/budapest/2023/05/16/a-pilecki-csoport-filmvetites/.

4 “The Pilecki Report — film screening in New York,” 21 Kasim 2023,
https://instytutpolski.pl/newyork/2023/11/08/the-pilecki-report-film-screening-
in-new-york-21st-november/.

42 « Wir sind Polen“. Der Bund der Polen in Deutschland,” 31 Mayis 2023,
https://instytutpolski.pl/duesseldorf/2023/04/23/wir-sind-polen-der-bund-der-
polen-in-deutschland/.
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cikmistir. Polonya devletine ait ulusal ordu ve Nazi isgaline karsi direnen
diger yeralt: drgiitleri, bu miicadeleyi 6rgiitlemislerdir. Iki ay siiren ayaklanma
sirasinda, hava saldirilari, topcu bombardimani, elverissiz yasam kosullar1 ve
Alman Nazi birliklerinin katliamlar1 sonucunda Varsova’da yaklagik 200.000
kisi hayatim1 kaybetmistir. Ozgiirliik miicadelesi verilen bu ayaklanmada
Polonyalilarin yani sira Varsova’daki yabancilar da yer almiglardir. Berlin
Polonya Enstitiisii tarafindan Varsova Ayaklanmasi'nin baglangicinin 79'uncu
yildoniimii vesilesiyle 1 Agustos 2023 tarihinde gergeklestirilen etkinlikte bu
tarihsel olaya atif yapilarak "Varsova Ayaklanmasinda Yabancilar” baslikli
belgesel gosterimi yapilmistir.*® Polonya Enstitiileri'nin ikinci Diinya
Savagi’nda yasanan insanlik dramina dair Polonya halkinin gosterdigi
dayanigsma ruhunu yansitan kamu diplomasisi faaliyetlerinin bir diger 6rnegini
de Ocak 2023 tarihinde Londra Polonya Enstitii tarafindan gergeklestirilen
etkinlik olusturmaktadir. 1941'de Isvigre'nin Bern kentinde Polonyal:
diplomatlar Yahudi cevrelerle isbirligi yaparak oliim kamplariyla karsi
karsiya kalan Yahudi halkina tarafsiz Latin Amerika iilkeleri igin sahte
pasaportlar ¢ikartmiglardir. Bu ¢ercevede Londra Polonya Enstitii tarafindan
6 — 21 Ocak 2023 tarihlerine gergeklestirilen "Yasam igin Pasaport™ sergisi
Yahudilerin hayatin1 kurtaran Polonyali diplomat grubuna adanmustir.** Bu
kapsamdaki bir diger 6rnek olarak ise Viyana Polonya Enstitiisii tarafindan
gergeklestirilen belgesel film gosterisinden bahsedilebilir. Belgesel film Nazi
suclarmin son cagdas taniklarindan biri olan ve Avusturya, Gusen’deki
toplama kampi mahkiimu olan Polonyali Stanistaw Zalewski’yi konu
almustir.®® Bir baska ornek olarak ise Roma Polonya Enstitiisii tarafindan 30
Ocak 2024 tarihinde gerceklestirilen "Varsova: Boliinmiis Bir Sehir" baglikli
belgesel film gosterimini verebiliriz. Bu Film, Polonya’min Bagkenti
Varsova’nin 1941°de Nazi giigleri tarafindan neredeyse tamamen yikilmasini
ve yikimin ardindan kentin yeniden insa ve gelisim siirecine odaklanmustir.
Film ayn1 zamanda Nazi isgali siirecinde yasanan aci anilari canli tutmanin

4 “Dokumentarfilm: Auslinder im Warschauer Aufstand,” 1 Agustos 2023,

https://instytutpolski.pl/berlin/2023/07/07/dokumentarfilm-auslander-im-
warschauer-aufstand/.

44 “passports for Life Exhibition + Talk with Roger Moorhouse 6th-30th January
2023,” 6 Ocak 2023, https://instytutpolski.pl/london/2023/01/03/passports-for-
life-exhibition-talk-with-roger-moorhouse/.

4% «“Visit of Stanistaw Zalewski and premiere of the documentary “Stanistaw
Zalewski” in Vienna,” 29 Subat 2024,
https://instytutpolski.pl/wien/2024/03/06/besuch-von-stanislaw-zalewski-
ehemaliger-haftling-des-konzentrationslagers-gusen-in-wien-und-premiere-des-
dokumentarfilms-stanislaw-zalewski/.
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onemine ve zorluguna da dikkat g¢ekmistir.*® Bratislava Polonya Enstitii
tarafindan 16 Ocak — 29 Mart 2024 tarihleri arasinda gerceklestirilen
Yahudileri Kurtaran "Polonyalilar Miizesi Sergisi" de bu asamada 6nemli bir
diger ornektir. Sergi, Polonya’li Ulma ailesini konu almistir. Yedi ¢ocuklu
Jozef ve Wiktoria Ulma, Polonya'nin Markowa kentinde yasayan Polonyali
bir Katolik ailedir. Ulma’lar ikinci Diinya Savasi'ndaki Nazi Alman isgalinde
yasanan soykirim sirasinda Polonyali Yahudi aileleri kendi evlerinde
saklayarak kurtarmaya caligsmiglardir. Fakat bu durum Nazi giiglerince fark
edilince Jozef ve Wiktoria Ulma ¢ocuklariyla birlikte, 24 Mart 1944'te idam
edilmislerdir.*” S6z konusu sergi de bu ¢er¢evede Polonyalilarin Nazi isgali
donemlerindeki cesur davraniglarinin Avrupa kamuoyunda bilinmesini ve
ayrica Polonya’nin yasadig tarihi siireclerin de tekrardan hatirlanmasini
saglama amaci tagimaktadir. Sofya Polonya Enstitlisii tarafindan 13 Eyliil
2023 tarihinde gergeklestirilen "Suclular Pakt1" belgesel sergisini ve "Orleta.
Grodno '39" adli uzun metrajli filmin gésterimini de bir baska 6rnek olarak bu
asamada verebiliriz. Sergi ve film 23 Agustos 1939'da Moskova'da Sovyetler
Birligi ile Nazi Almanya’s1 arasinda imzalanan Saldirmazlik Pakti’na atif
yapmaktadir. Zira, bu Pakta eklenen gizli maddeler uyarinca Polonya bu iki
devlet tarafindan paylasilmis ve 1 Eyliil 1939'da Almanya Polonya'y: isgal
etmistir. Alman isgalinden 17 giin sonra ise Sovyet birlikleri Polonya’nin
dogusunu isgal etmistir. Bu ¢ergevede Sofya Polonya Enstitiisli tarafindan
gosterimi yapilan film de SSCB'nin, giliniimiizde Beyaz RusSya topragi olan
ama 1919-1939 tarihleri arasinda Polonya idaresi altinda olan Grodno’ya
saldirisim1 ve bu saldirtya karsi Gradno halkinin verdigi miicadelenin
Oykiisiinii anlatmaktadir. Film, 12 yasindaki Leon'un goziinden Sovyet
saldirilarmin dramatik bir resmini ¢izmistir.*® Bu kapsamda son 6rnek olarak
ise Stokholm Polonya Enstitiisii tarafindan Isve¢’in Lund sehrinde 24 Ocak
2024 tarihinde acilan ve 25 Agustos 2024 tarihine kadar agik olacak gezici
sergi verilebilir. Sergi, ikinci Diinya Savasi sirasinda Nazi Almanyasinda,
Ravensbriick’daki kadin toplama kampimi ve orada yasananlari konu
almaktadir. Sergi kapsaminda ayrica 25-26 Ocak 2024 tarihlerinde ‘Nazi

4 “Varsavia: Una Citta’ Divisa,” 30 Ocak 2024,
https://instytutpolski.pl/roma/2024/01/22/varsavia-una-citta-divisa/.

47 «“Samaritani z Markowej,” 16 Ocak 2024, Erisim Tarihi Nisan 17, 2024,
https://instytutpolski.pl/bratislava/2024/01/12/samaritani-z-markowej-4/.

48 «“Opening of the documentary exhibition "Pact of Criminals" and screening of the
feature film "Orleta. Grodno ‘39" 13 Eylil 2023,
https://instytutpolski.pl/sofia/2023/09/1 1 /oTkpuBaHe-Ha-TOKyMEHTaIHATA-
n3510k0a-5/.
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Toplama Kamplarindaki Kadinlar ve Kizlar: Savas Sonrasi Arsivlerden
Sesler’ bashikli bir konferans da diizenlenmistir.*® Bu Orneklerden de
goriildiigii gibi Polonya’min &zellikle ikinci Diinya Savasi’nda yasadigi
wstiraplar, fiziksel var olusuna yonelik ciddi tehditler, bu duruma Polonya
halkinin verdigi direng ve dayanisma refleksleri ile birlikte bu ortamda gelisen
Polonya ulusal kimligi ve kiiltiiriinii konu alan kamu diplomasisi uygulamalari
Polonya devleti tarafindan Polonya Enstitiileri araciligiyla giincel bir sekilde
Avrupa kamuoylariyla bulusturulmaktadir. Boylece Polonya devleti kendine
0zgli unsurlarmi ortaya ¢ikardigi kamu diplomasisi uygulamalariyla Avrupa
kolektif hafizasindaki yerini de canli tutmaya ¢aligmaktadir.

Bununla birlikte Polonya Enstitiileri’nin faaliyetlerinin yogunlastig1 bir
diger alan ise Polonyali {inlii miizisyen Fryderyk Chopin’dir. Ornegin Paris,*
Roma®, Londra®, Prag®, Budapeste® gibi Enstitiiler biinyesinde Chopin ile
ilgili birgok konser, yarisma ve cesitli etkinlikler diizenlenerek s6z konusu
yabanci {ilkedeki Polonya algisi iizerinde olumlu etkiler birakilmaya
caligilmaktadir. Bilim alaninda ise diinyaca iinlii Polonyali bilim insani
Nicolaus Copernicus 6n plana ¢ikmaktadir. Berlin®, Briiksel®®, Biikres®’,

49 “Den polska vandringsutstillningen Women’s Concentration Camp Experience,”
24  Ocak 2024, https://instytutpolski.pl/stockholm/2024/01/15/den-polska-
vandringsutstallningen-womens-concentration-camp-experience/.

50 «Chopin au Jardin 2023,” 11 Haziran 2023,
https://instytutpolski.pl/paris/2023/05/11/chopin-au-jardin-2023/.
51 “Chopin originale” 23 Mart 2023,

https://instytutpolski.pl/roma/2023/03/08/chopin-originale/.

52 “Chopin Society UK Winter/Spring 2024 Concert Series,” 28 Ocak 2024,
https://instytutpolski.pl/london/2023/08/08/chopin-society-uk-autumn-2023-
concert-series/.

58 “Chopintiv festival” 12 Agustos 2023,
https://instytutpolski.pl/praha/2023/06/29/chopinuv-festival-3/.

% «Ahol a kincsed, ott a szived” Chopin nyomaban,” 13 Aralik 2022,
https://instytutpolski.pl/budapest/2022/11/10/ahol-a-kincsed-ott-a-szived-chopin-
nyomaban/.

55 «“Copernicus - Constellations,” 17 Subat 2023,

https://instytutpolski.pl/berlin/2023/03/02/copernicus-constellations/.

“Renovation of the bust of Nicolaus Copernicus in Brussels Planetarium,” 6

Temmuz 2023, https://instytutpolski.pl/brussels/en/2023/07/06/renovation-of-the-

bust-of-nicolaus-copernicus-in-brussels-planetarium/.

7 «“2023 —~ Anul lui Nicolaus Copernic,” 19  Subat 2023,
https://instytutpolski.pl/bucuresti/2023/03/31/2023-anul-lui-nicolaus-copernic/.

56


https://instytutpolski.pl/stockholm/2024/01/15/den-polska-vandringsutstallningen-womens-concentration-camp-experience/
https://instytutpolski.pl/stockholm/2024/01/15/den-polska-vandringsutstallningen-womens-concentration-camp-experience/
https://instytutpolski.pl/paris/2023/05/11/chopin-au-jardin-2023/
https://instytutpolski.pl/roma/2023/03/08/chopin-originale/
https://instytutpolski.pl/london/2023/08/08/chopin-society-uk-autumn-2023-concert-series/
https://instytutpolski.pl/london/2023/08/08/chopin-society-uk-autumn-2023-concert-series/
https://instytutpolski.pl/praha/2023/06/29/chopinuv-festival-3/
https://instytutpolski.pl/budapest/2022/11/10/ahol-a-kincsed-ott-a-szived-chopin-nyomaban/
https://instytutpolski.pl/budapest/2022/11/10/ahol-a-kincsed-ott-a-szived-chopin-nyomaban/
https://instytutpolski.pl/berlin/2023/03/02/copernicus-constellations/
https://instytutpolski.pl/brussels/en/2023/07/06/renovation-of-the-bust-of-nicolaus-copernicus-in-brussels-planetarium/
https://instytutpolski.pl/brussels/en/2023/07/06/renovation-of-the-bust-of-nicolaus-copernicus-in-brussels-planetarium/
https://instytutpolski.pl/bucuresti/2023/03/31/2023-anul-lui-nicolaus-copernic/

POLONYA CUMHURIYETI’NIN KAMU DiPLOMASISI 215

Viyana® ve Vilnus®®da Copernicus ile ilgili birgok bilimsel etkinlik
diizenlenmektedir. Ornegin Paris Polonya Enstitiisii, 1 — 17 Kasim 2023
tarihleri arasinda, dogumunun 550. yildonimii vesilesiyle Nicolaus
Copernicus’u Fransizlara tanitmak amaciyla sergi, konferans ve konser
etkinlikleri diizenlemistir.?® Yukarida aktarilan miizik ve bilim temelli
etkinlikler araciligiyla da Polonya’nin Avrupa sanatima ve bilimine katkisi
hakkindaki algilarin ve bilgilerin olumlu bir yone dogru kaydirilmasi
hedeflenmektedir.

Polonya Enstitiileri’nin kamu diplomasisi uygulamalarinin odaklandigi
bir diger konuyu {ilkenin siyasi tarihi kapsaminda iilkenin ve i¢inde bulundugu
uluslararasi toplumun giivenligine gegmisten giiniimiize sagladigi katkiya atif
yapan ‘giivenilir’ ortak temasi olusturmaktadir. Aslinda Polonya’nin 1939 —
1991 yillart arasinda Nazi ve Sovyet baskisi altinda kalmasi, 0 her ne kadar
kendisini bir pargasi olarak gorse ve hissetse de iilkeyi 6zgilir Avrupa uluslar
ailesinin disinda birakmistir. Bu ailenin bir parcasi olabilme miicadelesi ise
Polonyalilarca Polonya devletinin ve halkinin hem hayatta kalabilme hem var
olabilme miicadele ve dayanismasi olarak tarif edilmis hem de 6zgiir Avrupa
icinde s6z konusu baskilara kargi direnen bir ulus kimligi olarak tarif
edilmistir. Polonya devleti bu anlamda kendini 6zglir Avrupa’ya gelen
tehditleri durduran ve bu tehditlere kars1 Avrupa ile birlikte miicadele veren
bir ‘ortak’ olarak addetmistir. Bu ¢ercevede Polonya Enstitiilerinin
odaklandig1 temanin icerigini Polonya’nin 6zgiir Avrupa i¢in miicadele eden
kimligi olusturmaktadir. 8 Kasim 2023 tarihinde Briiksel Polonya Enstitiisii
ve Polonya’nin NATO Delegasyonu tarafindan Polonya'nin Ulusal
Bagimsizlik Giinii vesilesiyle ortaklasa gerceklestirilen toplantiy1 ise burada
ornek olarak verebiliriz. Toplantinin odak noktasini, Avrupa’nin yakin
cografyasinda devam eden jeopolitik gerilimler ve Ozellikle Rusya
baglaminda ortaya ¢ikan tehditler karsisinda Avrupa’nin giivenliginde giiclii
ve birlesik bir ittifakin 6nemi ve bu baglamda da Polonya’nin rolii
olusturmustur.®*

%8 “Nikolaus  Kopernikus —  Kinderworkshop,” 26  Subat 2023,
https://instytutpolski.pl/wien/2023/01/03/nikolaus-kopernikus-kinderworkshop/.

% ibid.

80 “Nicolas  Copernic en  visite a  Paris,” 1  Aralk 2023,
https://instytutpolski.pl/paris/2023/11/15/nicolas-copernic-en-visite-a-paris/.

61 “Dabate on the occasion of Poland’s National Independe Day at NATO SHAPE in
Mons,” 8 Aralik 2023, https://instytutpolski.pl/brussels/en/2023/11/22/dabate-on-
the-occasion-of-polands-national-independe-day-at-nato-shape-in-mons/.
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Bu bolimde hem Polonya Enstitiileri tanitildi hem de Enstitii’niin
yabanci iilkelerdeki kamu diplomasisi uygulamalarina yonelik somut
ornekleri incelendi. Bu ornekler gostermektedir ki, tlkenin fiziksel
mevcudiyetin saglanmasinda ve var olusunun siirdiiriilebilmesinde verilen
miicadele ve yine bu miicadelenin ortaya ¢ikardig1 direnis ve dayanisma ruhu
Polonya devletinin ve toplumunun ulusal mirasini olusturmaktadir. Direnis ve
dayanigma ruhu ile bezenen bu ulusal miras ise Polonya devleti tarafindan
Polonya’nin Avrupa uluslar ailesi igerisindeki ve Demir Perde’nin kalkmasi
sonrasinda da AB igerisindeki Yyerinin temel belirleyicisi olarak tarif
edilmektedir. Bu durumun Avrupa hafizasinda canl tutulmasina ve isgaller
altinda kalmis olsa bile Polonya’nin Avrupa’nin bir parcasi oldugunun
hatirlatilmasima yonelik ¢aligmalar, bu makalenin de temel argiimanini
dogrular sekilde, Polonya Devleti’nin bugiinkii kamu diplomasisi
uygulamalarmda belirgin bir yere sahiptir.

Oniimiizdeki boliimde ise Polonya’nin bir diger kamu diplomasisi
uygulama birimi olan Polonya Cumhuriyeti Kiiltiir ve Ulusal Miras Bakanligi
biinyesindeki Adam Mickiewicz Enstitiisti tanitilarak, Enstitii’niin bu makale
calismasi kapsamindaki kamu diplomasisi uygulamalar1 analiz edilecektir.

B. Adam Mickiewicz Enstitiisii

Bir {ilkenin baska bir iilkede kamu diplomasisini etkin ve verimli bir
sekilde uygulayabilmesi, Snow’un da ifade ettigi gibi o iilkenin kamu
diplomasisi uygulamalarinin hem kiiresel iletigsime agik olmasiyla hem de sz
konusu uygulamalarin kiiltiirleraras1 iletisim boyutu igcermesiyle yakindan
ilgilidir.®? Bu ¢ercevede Polonya, kiiltir diplomasisine, iilkenin kamu
diplomasisi uygulamalarinda etkin bir sekilde bagvurmaktadir. Bu gercevede
Polonya kiiltiiriinii diinyaya tanitmak amaciyla kurulan Adam Mickiewicz
Enstitiisii’niin  analizine ge¢meden once kuruma adimi veren Adam
Mickiewicz’i kisaca tanimak yerinde olacaktir. Adam Mickiewicz (1798-
I855) Polonyalilarin ulusal sairidir. Mickiewicz ayni zamanda aksiyon
adamudir. Bunun temel nedeni ise Mickiewicz’in isgal altindaki Polonya’nin
bagimsizligina kavusmasi ve Polonya ulusal bilincinin varligin1 korumasi
yolundaki cabalaridir. Isgal altinda olan Polonya’dan kagarak Italya,
Romanya, Macaristan ve Almanya gibi iilkelere giden sair Polonyalilar

82 Nancy Snow, “Public Diplomacy and Public Relations: Will the Twain Ever
Meet?" iginde International Public Relations and Public Diplomacy:
Communication and Engagement, ed. Guy J. Golan et al. (New York: Peter Lang
Publishing, 2015), 82.
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arasinda siirleri ile biiyiik bir bag kurmustur. Boylece lizerlerinde biiyiik bir
etki yaptig1 siirgiindeki Polonyalilar arasinda gerek Polonyalilik bilincinin
varhigmin strdirilmesinde gerekse de Polonya devletinin tekrardan
bagimsizligini kazanmasi fikrinin canlanmasinda biiyiik bir role sahip
olmustur.®® Bu itibarla, calismanin bir énceki boliimiinde de ifade edildigi
gibi, iilkenin isgal yillar1 boyunca Avrupa haritasindan silindigi donemlerde
bile Polonya fikrinin yasamasi siir ile yani Polonya kiiltiiriiniin, kimliginin,
devletinin ve Polonyalilik bilincinin siir araciligiyla canli tutulmasi sayesinde
olmustur. Dolayisiyla Adam Mickiewicz’in vatan ve bagimsizlik yanlist
siirleri Polonyalilar1 bagimsizlik miicadelesinde birlestiren ana ¢imento
gorevini listlenmistir.

Adam Mickiewicz’in Polonya’nin bagimsizligina kavusmasi yoniindeki
gbsterdigi ¢abalar1, onun yolunun Istanbul’dan ge¢mesine de vesile olmus ve
hatta Mickiewicz yasaminin son déneminde istanbul’da bulunmus ve hayatini
burada kaybetmistir. Mickiewicz’in Istanbul’da bulunmasina iliskin bilgiler
Polonya Cumhuriyeti Hiikiimeti’nin resmi internet sayfasinda ise su sekilde
verilmektedir: “Mickiewicz, Polonya’nin bagimsizlik miicadelesini Osmanlt
Imparatorlugu ile iliskilendirmistir. Kirtm Savasi (1853 — 1856) patlak
verince Polonyalilar, savasin Avrupa geneline yayilacaginmi umuyorlard.
Mickiewicz, Polonyalilarin bu savasa katiliminin Polonya’nin bagimsizlig
icin faydali olacagina ve Avrupali giiglerin Polonya’yi tekrar giindeme
alacaklarina inaniyordu. Mickiewicz, Osmanli’da sadece iki ay gecirmistir.
Osmanli ve Kirim Savagi ile alakali planlarini yerine getiremeyip 26 Kasim
1855 tarihinde aniden vefat etmistir”.%* Adam Mickiewicz’e iliskin verilen bu
bilgilerin ardindan Adam Mickiewicz Enstitlisii’niin analizine gegilebilir.

Adam Mickiewicz Enstitiisti, Polonya kiiltiiriinii diinyaya tanitmay1
amaglayan ve bu baglamda uluslararasi kiiltiir kurumlari, galeri, tiyatro ve
festivallerle birlikte ¢aligmalar gergeklestiren bir kamu diplomasisi
kurumudur. Enstiti, uyguladigit kamu diplomasisi ile, yabanci iilke
kamuoylarinda Polonya kiiltiirii hakkinda bilgi temelli ve 6nyargindan uzak
bir farkindaligin olusmasimi hedeflemektedir. Bu hedef Enstitii’niin

83 Arthur P. Coleman, “Language as a Factor in Polish Nationalism,” The Slavonic
and East European Review, No (13) 37 (1934): 155.

64 Mickiewicz 26 Kasim 1855 giinii Istanbul’da Tarlabasi’nda Tatli Badem
Sokagi’nin kosebasindaki 29 no’lu binada koleradan hayatim1 kaybetti.
Tarlabasi’ndaki evi su an agik olmasa bile halen miize olarak korunuyor.
Tirkiye’de Polonya, Adam Mickiewicz, https://www.gov.pl/web/turkiye/adam-
mickiewicz/.


https://www.gov.pl/web/turkiye/adam-mickiewicz/
https://www.gov.pl/web/turkiye/adam-mickiewicz/

218 ERHAN AKDEMIR

yonetmeliginde de "Polonya'nin tarihi ve ulusal mirasina iligkin bilgilerin yurt
disina yayilmasi1” olarak ifade edilmistir.®® Bu gergevede Enstitii ulusal bir
kiiltiir kurumu olarak calismalarinin odak noktasina yabanci iilkelerde
Polonya'nin kiiltir ve Kkimlik mirasinin karsilikli iligkiler gelistirilerek
bilinirliginin ve taninirliginin artmasini koymustur. Bu dogrultuda kiiltiirel
konularla ilgili 6nemli uluslararasi seminer ve konferanslarda Polonya'y1
temsil etmek de Enstitii’niin ¢alisma alam igerisindedir. Bu ¢ercevede Enstitii,
Birlesik Krallik, Amerika Birlesik Devletleri, Rusya, [srail, Almanya,
Tiirkiye, Brezilya, Belgika, Hollanda, Giiney Kore, Litksemburg, Japonya ve
Cin gibi ilkelerde cesitli faaliyetler yiriiterek farkli dinya gorisleri,
gelenekler ve Kkiiltiirlerle hem tanismis hem de Polonya kiiltiiriiniin
tamtilmasma katki saglamistir. Ornegin Adam Mickiewicz'in 150. 6liim
yildoniimii olan 25 Kasim 2005 tarihinde Mickiewicz'in yasamina taniklik
eden Fransa, Litvanya, Ukrayna, Rusya, Tiirkiye sehirlerinde etkinlikler
diizenlenmistir. Bu etkinliklerde gazetecilere Mickiewicz'e ait siirler, filmler
ve bilgiler aktarilmus; onlar da sembolik sekilde Polonyali sair hakkinda
metinler hazirlamiglardir. Yine Mickiewicz'in 150. o&lim yildoniimii
kapsaminda Istanbul'da Adam Mickiewicz Miizesi acilmistir. Ayrica 2005
yilinda Afrika, Orta Dogu, Asya ve Latin Amerika devletleri ile kiiltiir, egitim
ve bilim alanlarinda isgbirligine dayali anlagmalar imzalanmigtir.®®

Enstiti 2010 — 2020 yillar1 arasinda on iki farkli program ile caligsmalarini
yiirlitmistiir. S6z konusu program bagliklart su sekildedir: Ana Program,
Polska Tasarim Programi, Polska Miizik Programi, Panik yapma! Biz Polonya
Programindaniz, Gorsel Polonya Programi, Dijital Kiiltiirler Programi, Kiiltiir
Medya Programi, Kuzey ve Giiney Programi, Asya Programi, A¢ik Polonya
Programi, Ozel Amagl Programlar ve Israil Programi. Bu programlar
kapsaminda yiiriitiilen projeler araciliiyla yurt disinda Polonya’nin goniillii
elgileri olabilecek liderler ve kanaat onderleri kazanmak Enstitiiniin ana
faaliyet alan1 igerisinde yer almgtir.®’

2014 yilinda baslayan Ana Program ile disiplinlerarasi bir yapiya sahip
olarak sanatin ¢esitli alanlarinda farkli kitalarda yabanc kiiltiir kurumlariyla
etkinlikler diizenlenmektedir. Program kapsaminda cesitli {ilkelerdeki

8 “CHARTER OF ADAM MICKIEWICZ INSTITUTE,” 26 Mayis 2017,
https://iam.pl/en/about-us/charter-of-adam-mickiewicz-institute.

8 Jarostaw Szczepankiewicz,"From Public Diplomacy to a Brand for Poland,"
Yearbook of Polish Foreign Policy, No (1) (2006): 271.

87 “Institute’s programmes between 2010 and 2020,” https://iam.pl/en/institutes-
programmes-between-2010-and-2020.
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festivallerde, tiyatrolarda, konser salonlarinda ve miizelerde Polonyali
yonetmenler, besteciler ve gorsel sanat tasarimcilari uluslararasi seyircilerle
bulusmaktadirlar. Boylece farkli kitalarda Polonya kiiltiiriiniin tanitim1 ve o
topraklarda Polonya algisinin ve imajinin sicak karsilanmasi saglanmaktadir.
2012°de faaliyetlerine baslayan Polska Tasarim Programi, Polonyali
tasarimcilarin Milano Tasarim Haftasi, New York Wanted Design, Stockholm
Light&Furniture Fuari, Hong Kong'da Inno Design Tech Expo, Londra
Tasarim Festivali ve Istanbul Tasarim Bienali gibi diinyanin 6nde gelen
tasarim etkinliklerinde kalici olarak yer almalarina yardimci olmaktadir. 2010
yilinda baglayan Polska Miizik Programi ise Polonyal1 bestecilerin eserlerinin
ve Polonya geleneginin, kimliginin ve kiiltiiriiniin Sidney, Sikago, Londra ve
Salzburg gibi uluslararas1 miizik etkinliklerinde tanitilmasini saglamaktadir.
"Panik yapma! Biz Polonya Programindaniz" Program ise 2008 yilindan beri
faaliyettedir. Programin temel amaci yurtdisinda Polonya miizigini
tanitmaktir. 2020 yili sonuna kadar program kapsaminda, diinya ¢apinda 500
etkinlikte 300'den fazla Polonyali sanat¢iya destek saglanmistir. 2018 yilinda
baglatilan Gorsel Polonya Programi, gorsel sanatlar alaninda uluslararasi
diyalogu ve isbirligini desteklemektedir. Program, Polonya sanat
etkinliklerinin uluslararasi kamuoyunda tanitilmasina, Polonya ile yabanci
iilkeler arasinda arastirma projelerinin baslatilmasina ve yiiriitiilmesine ve
sergi projelerinin uygulanmasima katki sunmaktadir. Bu itibarla Program,
uluslararas1 ortaklarla aktif isbirligine odaklanmaktadir. Malmo, Lahey,
Karlsruhe gibi sehirlerde Polonya sanat tarihi ve Polonya cagdas sanati
alanlarinda gesitli projeler desteklenmistir.%®

2019'da baslatilan Dijital Kiiltiirler programi, calismalarinda dijital
teknoloji ve sanati birlestiren Polonyali sanatgilarin eserlerini yabanci
izleyicilerle bulusturmaktadir. Program kapsaminda ayrica Polonya
kiiltiiriinden ilham alan yabanci sanatgilarin yiiriittiigii projelere de tesvikler
verilmektedir. Kiiltiir Medya Programi kapsaminda Polonya kimligi, kiiltiri,
edebiyati, filmi, mutfag: ve tarihiyle ile ilgili bilgiler sunan ve bunun yani sira
diinyanin farkl yerlerinde gergeklestirilen Polonya kiiltiirii ile ilgili giincel
haberleri ve gelismeleri aktaran "Culture.pl" internet sayfasi
yayimlanmaktadir. Culture.pl sayfasi1 Lehge, Ingilizce, Ukraynaca ve Rusca
olmak tizere dort dilde yaymlanmaktadir. Bu dillerin yani sira sayfadaki bazi
icerikler Cince, Korece ve Japonca olarak da yaymlanmaktadir. Boylece
Polonya edebiyatinin, tasariminin, gorsel sanatlarinin, miiziginin ve filminin

88 “Institute’s programmes between 2010 and 2020,” https://iam.pl/en/institutes-
programmes-between-2010-and-2020/.
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seksenden fazla lilkede goriiniir ve bilinir kilinmas1 saglanmaktadir. Culture.pl
sayfasi Enstitii tarafindan diizenlenen ¢ok sayida etkinlikle ilgili haberlerin
yani sira Polonyali sanatgilarin biyografilerini, incelemelerini ve makalelerini
de igermektedir. "A Foreigner's Guide to the Polish Alphabet”, "Multimedia
Guides to Polish Culture” ve "Map of Polish Composers" baslikli ¢evrimigi
interaktif egitim icerikleri de s6z konusu internet sayfasi igerisinde yer
almaktadir.%®

Enstitii’niin bir bagka programi olan "Kuzey Giliney Programi” 2017
yilinda baslatilmistir. Program, Polonya markasini hem Orta, Dogu ve Kuzey
Avrupa ve Balkanlar'da tanitmaktan hem de buralarda isbirligi ve kiiltiirel
aligverisi gelistirmekten sorumludur. 2008’de faaliyetlerine baslayan Asya
Programi ise Polonyali sanat¢ilarin Cin, Japonya, Giiney Kore, Hindistan ve
Vietnam'daki goriiniirliiklerinden ve bu iilkelerdeki Onemli kiiltiirel
etkinliklerde boy gostermelerinden sorumludur. Polonya ile Asya
iilkelerindeki sanatsal kurumlar ve cevrelerle isbirliginin desteklenmesi ve
gelistirilmesi de bu programin sorumlulugundadir. Asya'da diizenlenen en
onemli etkinlikler arasinda yer alan 2015'te Pekin ve Seul'de diizenlenen
"Chopin'in Ulkesinden Hazineler: 15. Yiizyildan 20. Yiizyila Polonya Sanatr"
baslikli Polonya klasik ve ¢agdas sanati sergileri Cin ve Kore’de 19.000
seyirciye ulagsmistir. Bununla birlikte Asya programi 2008 ile 2020 yillari
arasinda yaklagik 3,3 milyon ziyaret¢inin katildigi toplam 1100'in {izerinde
etkinlik diizenlemistir. A¢ik Polonya Programinin temel amaci, Polonya’nin
dogu komsulariyla igbirliginin arttirilmasina odaklanmaktadir. Bu kapsamda
Ermenistan, Azerbaycan, Beyaz Rusya, Giircistan, Moldova, Rusya ve
Ukrayna'dan ortaklarla uzun vadeli kiiltiirel iligkiler kurmaktir. Program
kapsamindaki faaliyetler s6z konusu iilkelerdeki hem kamu kiiltlir kurumlar
hem de bagimsiz kiiratorler, aktivistler, sanatgilar ve STK'lar ile kapsamli
isbirligini icermektedir. Ozel Amagli Projeler ise Dubai'deki 2020-2021
Diinya EXPO'sunda ve Uluslararas1 Chopin Piyano Yarismasi gibi spesifik
etkinliklerde Polonya kiiltiiriiniin diinyaya tanitilmasindan sorumludur.
Enstitii’niin son programi olarak Israil Programi’nin amaci ise Polonya ile
[srail'deki kiiltiir kurumlar: arasinda igbirligini gelistirmektir.”

Enstitiiniin 2020-2023 doénemindeki projelerin gergevesi ise Polonya
kiiltlirintin Hiristiyan gelenekleri, Avrupa kokleri, Polonya siyasi tarihinin
gecirdigi doniisimler ve bu donilisgimler baglaminda {ilkenin &zellikle

8 https://culture.pl/en/.
0 “Institute’s programmes between 2010 and 2020,” Erisim Tarihi Nisan 17, 2024,
https://iam.pl/en/institutes-programmes-between-2010-and-2020/.
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Ozgiirlik, dayanigma ve bagimsizlik miicadelelerini ve bu miicadeleler
sirasinda Avrupali kimligi ve kiiltiiriiniin de nasil korundugunun ortaya
kondugu calismalar1 icerecek sekilde tasarlanmugstir. Ornegin Enstitii niin
2021 yilindaki "Silahli Sanatcilar: Anders Ordusunun Izinde Sanat ve Kiiltiir,
1941-1945"™ baslhkli projesinden soz etmek gerekmektedir. Calismanin
Polonya tarihi ile ilgili boliimiinde ifade edildigi gibi Eyliil 1939'da Polonya
Cumbhuriyeti topraklari Almanya ile SSCB arasinda boliinmiistiir. Bu boliinme
sonucunda Yyiizbinlerce Polonya vatandasi Rusya'ya sinir disi edilmis,
tutuklanmis ya da Sovyet kamplarinda esir edilmiglerdir. Bunlar arasinda
binlerce Polonyali savas esiri asker de bulunmaktaydi. iste Anders Ordusu, I1.
Diinya Savasi sirasinda, General Wiadystaw Anders komutasindaki Sovyetler
Birligi'nde kurulan ve aralarinda sivillerin, sanatgilarin ve c¢ogunlugunu
Polonyali savas esiri siirgiin askerlerin olusturdugu bir orduyu ifade
etmektedir. "Silahl1 Sanatgilar: Anders Ordusunun Izinde Sanat ve Kiiltiir"
baslikli bu projede bu kapsamda kiiltiir ve sanatin bu zorlu kosullar altinda
stirgiindeki Polonyalilar i¢in nasil bir umut ve teselli kaynagi oldugunu ve bu
sirecte  yine siirgiindeki Polonyalilarin = 6zgiirlik ve  dayanigsma
miicadelelerinin uluslararas: arenada duyurulmas: i¢in hayata gecirilmistir.”
Burada bir diger ornek calisma olarak 27 Mayis — 17 Eyliil 2023 tarihleri
arasinda Cekya’nin Kutnda Hora kentinde gerceklestirilen "Sansiirsiiz:
1980'lerin Polonya Bagimsiz Sanati" baglikli sergiyi verebiliriz. Sergi,
1980’lerde baskici komiinist yonetim altinda olan Polonya halkinin bu
yonetime kars1 gosterdigi direnis ve dayanismayi konu almaktadir. Adam
Mickiewicz Enstitlisii ve Prag Polonya Enstitiisii isbirligiyle diizenlenen
Sergide, 1981'de sikiyonetim ilanin1 protesto etmek, baski altindaki halkla
dayanigsma igerisinde olmak ve kiiltlir ve sanat alanindaki devlet sansiiriinii
kaldirmak amaciyla Komiinist ydnetimin temsili olan Polonya Halk
Cumhuriyeti yetkililerinin resmi kiiltiir politikasini boykot eden ve bu
dogrultuda devlet kurumlariyla isbirligi yapmay1 reddeden yaklasik altmis
sanat¢inin ¢aligmalar1 sergilenmistir. Bu g¢ercevede sergi, baskici yonetim
altinda bagimsizligim1 korumaya calisan Polonya kiiltiirel ve entelektiiel
hareketinin miicadelesini gdstermeyi amaglamigtir.”® Son 6rnek olarak 25

m “Arts & Culture on the Trail of Anders’ Army 1941-1945,
https://artistsinarms.pl/en#wstep/.

2 «Artists in Arms: Arts & Culture on the Trail of Anders' Army, 1941-1945” Erisim
Tarihi Nisan 17, 2024, https://iam.pl/en/dla-mediow/artists-in-arms-arts-culture-
on-the-trail-of-anders-army-1941-1945/.

3 “polish Independent Art of the 1980s at Gask, Kutnd Hora,”
https://culture.pl/en/event/polish-independent-art-of-the-1980s-at-gask-kutna-
hora/.
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Mart — 7 Agustos 2022 tarihleri arasinda Almanya, Miinih’de gerceklestirilen
‘Sessiz Asiler: 1900°1li Yillarda Polonya Sembolizmi’ baglikli sergiyi
verebiliriz. Bu sergi de Polonya, Polonyalilar, Polonya kiiltiirii ve kimligine
dair hikayeleri Alman kamuoyuyla bulusturmustur. Sergide yer alan resimler
isgal altindaki Polonya’da Polonyalilik ruhunun yeniden ingasina ve 6zgiir ve
bagimsiz bir Polonya'nin yeniden ingasima nasil rehberlik ettigini bdylece
ulusal kurtulus hareketlerinin arkasinda nasil giiglii bir itici gli¢ haline
doniistiigiinii konu almistir.’”* Bu durumu, yukarida da ifade edildigi gibi,
Mickiewicz’in = siirleriyle isgal altindaki Polonya’nin bagimsizligina
kavugmasi ve Polonya ulusal bilincinin varligini1 korumasi yolundaki ¢abalart
ile de bagdastirilabilir.

Caligmanin bu boliimiindeki 6rneklerin de gosterdigi gibi, ki bu durum
bir onceki bolimde Polonya Enstitileri'nin kamu diplomasisi
uygulamalarmin analiziyle de paralellik arz etmektedir, Polonya Cumhuriyeti
Kiiltir ve Ulusal Miras Bakanligi biinyesindeki Adam Mickiewicz
Enstitiisii’niin kamu diplomasisi uygulamalarinda iilkenin ulusal siyasal ve
kiiltiirel miras1 ve hafiza siyaseti etkin olarak islenmistir. Bunun yani sira,
Enstitii’'nliin kamu diplomasi uygulamalarmin yonii AB iilkeleri doniik
olmustur. Bunun temel nedenleri arasinda Polonyanin demokratik Avrupa
devletleri toplulugunun tam tesekkiillii bir parcasi olarak gosterilmesi ve kabul
ettirilmesi ihtiyacin1 ve bu kimligin Polonya kimliginin bir pargast olugu
bilincinin yerlestirilmesini sayabiliriz.

Sonug¢

Bu c¢alisma Polonya Cumhuriyeti’nin kamu diplomasini nasil
algiladigini, kamu diplomasisi uygulamalarini nasil gergeklestirdigini ve
Polonya devletinin kamu diplomasisi uygulamalarindaki temel yaklagimlarin
analiz etmigtir. Calismada Polonya’nin kamu diplomasisinin hedef ve
araclarinin belirlenmesine vurgu yapilarak bu konuda Polonya’nin ‘6zgiin’
durumuna dikkat ¢ekilmeye calisilmistir. S6z konusu ‘6zgiin’ durum ise
iilkenin tarihsel siire¢ igerisinde fiziksel mevcudiyetinin, var olusunun,
egemenlik haklarinin ve Avrupa uluslar ailesi igerisindeki siyasi, kiiltiirel ve
ekonomik kimliginin korunmas1 anlamma gelmektedir. Bu g¢ercevede
calismada iilkenin kamu diplomasisi uygulamalarinin s6z konusu bu ‘6zgiin’
fikirsel ontoloji ¢er¢evesinde olustuguna dair bir yapisal 6rgii ortaya konmaya

74 «gtille Rebellen’: Major Polish Symbolism Exhibition in Munich,” Erisim Tarihi
Nisan 17, 2024, https://culture.pl/en/event/stille-rebellen-major-polish-
symbolism-exhibition-in-munich.
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calisilmistir. Calismada ayrica Polonya devletinin yabanci iilkelerde
uyguladigi kamu diplomasisi uygulamalarinin temel yaklasiminin iilkenin
kiiltiirel kimligi, ulusal tarih miras1 ve buna ek olarak tilkenin Avrupa kimligi
ve Kkiiltiiriiniin de gl¢lii bir parcast ve savunucusu oldugu yaklasimi ile
biitiinlestirildigi gézlemlenmistir. Calismada Polonya’nin 6zellikle 6zgiirliik,
dayanisma ve bagimsizlik kavramlarina yabanci iilkelerde uyguladigr kamu
diplomasi ¢alismalarinda genis yer verildigi ve yine s6z konusu c¢alismalarla
Polonya'nin tarihi ve ulusal mirasina iligkin bilgilerin yurt disinda yayilmasina
da agirlik verildigi goriilmiistiir. Calismada, az once dile getirildigi gibi,
Polonya’nin kendine 6zgli unsurlarim1 ortaya cikarmaya c¢alistigi kamu
diplomasisi uygulamalari Polonya Enstitiileri ve Adam Mickiewicz Enstitiisii
cercevesinde analiz edilmistir. Netice itibariyle, arastirma sonunda elde edilen
bulgulara goére Polonya kendisi i¢in belirledigi 6zgiin yanlarim 2000 yih
sonrasindaki kamu diplomasisi uygulamalarinda basarili bir sekilde
uygulamaya dokebilmistir.
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Abstract

Climate change has been urging states not only to act but also to cooperate with
relevant stakeholders at any level. Paris Agreement, which is considered as the latest
and most radical guide in climate change adaptation processes, has accelerated this
effort and has been paving the way for changes in the organizational and legislative
set-ups of the signatory states. The aim of this study is to understand how
organizational and legislative structures have changed in the countries which ratified
Paris Agreement and to understand the characteristics of the climate change
governance model brought about. It tracks these changes in the case of Tiirkiye which
has been undergoing significant changes in terms its organizational and legislative
set-ups and climate policy governance since the ratification of Paris Agreement in
2021. The research also stresses the catalyzing role of the European Green Deal in
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the climate change adaptation processes, which further perpetuates the goals of Paris
Agreement and requires taking concrete steps in this regard.

Keywords: Public Institution, Soft Law, Climate Change Policy, Governance,
Paris Agreement

Paris Anlasmast Sonrast Iklim Degisikligi Yonetisiminde Kamu
Kurumlarimin ve Yumusak Hukukun Rolii: Bir Katalizor Olarak Avrupa Yesil
Mutabakat ve Tiirkiye’nin idari ve Hukuki Yapisinda Meydana Gelen
Degisiklikler

(04

Iklim degisikligi, iilkelerin yalmzca eyleme ge¢melerini degil aym zamanda
gerekli diizeylerde ilgili paydaslaria is birligi yapmalarint da zorunlu kilmaktadur.
Iklim degigikligine uyum siireclerinde bir kilometre tasi olarak kabul edilen Paris
Anlasmasi, bu alandaki ¢cabalari hizlandwrmis ve anlasmaya taraf olan iilkelerin idari
ve hukuki yapilanmalarinda énemli degisikliklerin oniinii agmistir. Bu ¢alismanin
amaci, Paris Anlagsmasini onaylamis olan iilkelerde idari ve hukuki yapilarin ne gibi
degisikliklere ugradigini ve iklim degisikligi alaninda nasil bir yonetisim modelinin
ortaya ¢tktigum anlamaknr. Calisma, soz konusu degisiklikleri, 2021 yilinda Paris
Anlagmasini onaylayan ve o tarihten bu yana iklim degisikligi ile ilgili idari ve hukuki
yapuanmasinda ve iklim politikast yonetisiminde kayda deger diizenlemelere giden
Tiirkiye ornegi tizerinden incelemektedir. Paris Anlasmasinin hedeflerini pekistirip
bunlar i¢in somut adimlar atilmasim gerekli kilan Avrupa Yesil Mutabakatinin iklim
degisikligine uyum siireglerindeki katalizor (hizlandwricy) rolii tizerinde durmaktadur.

Anahtar Kelimeler: Kamu Kurumu, Yumusak Hukuk, Iklim Degisikligi
Politikasi, Yonetisim, Paris Anlasmasi.

Introduction

Climate change has become a top issue in almost all countries as its
legacies such as natural disasters, wildfires, floods, drought, extreme weather
events and the like have become severe and frequent all over the world. Main
cause of climate change has been detected as global warming caused by the
increase in average global temperatures due to the increase in greenhouse gas
(GHG) emitted by human activities - among which the increased pace of
industrialization has the biggest share. Having serious effects on a wide range
of fields including agriculture, demography, economy, and many more and
having strong global connotations, this issue has been urging public
authorities of all levels not only to act but also to cooperate.
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Having realized that global warming and the climate change it has been
causing is a global issue affecting all countries, states have taken steps for
collective action to combat against and more precisely to adapt to this issue.
Among these efforts, Paris Agreement (PA) is regarded as the groundbreaking
guiding document leading to serious changes in both organizational and
legislative set-ups of its parties in formulating their climate change policies.

This research aims to analyze the changes in climate change adaptation
policies of Tirkiye after the ratification of the PA, by mainly looking at the
role of soft law and public institutions as the main tools of the adaptation
process, which have been paving the way for the emergence of hybrid models
in the legislative and administrative set-ups of the country. It recognizes the
catalyzing role of the European Green Deal (EGD) in climate change
adaptation processes as a prominent document supplementing the
implementation of mandates of the PA. The research emphasizes having an
interdisciplinary outlook and reflecting both public administration and law
perspectives on the studies which analyze the climate change adaptation
processes, in which the roles of public institutions and soft law regulations
deserve utmost attention. Moreover, it stresses that re-conceptualizations of
the concepts such as globalization, governance, and new deal on a “green”
basis as “green globalization™, “green governance” and “green new deal” be
reflected on climate policy studies, particularly when focusing on soft law and
public administration.

These “newly green” concepts have been utilized in the studies
examining climate change adaptation processes. There has been various
research on climate change adaptation and governance in Tiirkiye analyzing
the issue from different perspectives, including the role of local governments
and urban governance in this process?;, role of different actors in climate

1 Ahmet Atil Asici and Zeynep Biiniil, “Green New Deal: A Green Way out of the
Crisis?”, Environmental Policy and Governance, Env. Pol. Gov. 22, (2012): 295—
306, DOI: 10.1002/eet.1594; Edward B. Barbier, A Global Green New Deal
Executive Summary, Report prepared for the Green Economy Initiative and the
Division of Technology, Industry and Economics of the UN Environment
Programme, 2009. Avaliable at:
http://www.edwardbbarbier.com/Publications/a_global_green_new_deal-
executive_summary.pdf (27.05.2024); Yusuf Erbay, “Yesil Yeni Diizen ve Yesil
Liderlik” in Yesil Yeni Diizen, Ankara: Imge Kitabevi, (2023): 95-164.

2 Mustafa Demirci, “Kentsel iklim Degisikligi Yonetisimi”, Erciyes Universitesi
Iktisadi ve Idari Bilimler Fakiiltesi Dergisi, Sayi: 46, Temmuz-Aralik 2015,
(2015): 75-100.; Mahir Yazar and Abigail York, “Urban climate governance under
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change governance®; analyzing global climate governance and its non-state
actors* and climate justice/urban adaptation justice®. There are studies which
analyze legislation and institutional capacity in Tirkiye regarding climate
change adaptation policy®. However, neither of the studies conducted about
climate change adaptation process in Tiirkiye so far focused on the role of
public institutions and soft law as the main tools of this process. Therefore,
what makes this research unique is the effort it makes to analyze the climate
change adaptation process by focusing on the role of public institutions and
soft law as the leading actors in this process and to point out to the emerging
hybrid models in the administrative and legislative set-ups and climate change
governance of the country.

In this research, “emerging hybrid model” is used to refer to the
“attempts” to insert hard law into the prolonged soft law-led climate change
adaptation processes and to the “attempts” to insert bottom-up, participatory
mechanisms into the prolonged top-down, ministry-led climate change
adaptation processes. These “attempts” become more frequent and visible
after the ratification of the PA, and particularly after the issue of European
Green Deal, thus paving the way for “the emergence of hybrid models” where
hard law regulations started to cohabit with soft law regulations and bottom-
up models started to be practiced besides top-down models.

This is descriptive and explanatory qualitative research which relies upon
primary and secondary sources. In the case study, firstly, it tracks the changes

the national government shadow: Evidence from Istanbul”, Journal of Urban
Affairs, (2021): 1265-1281. https://doi.org/10.1080/07352166.2021.1915151.; G.
Duygu Butun-Bayindir, “How do transnational municipal networks affect climate
policymaking? A qualitative study in Turkey”, Journal of Urban Affairs, 43:8,
(2021): 1081-1099.

8 Yunus Emre Ozer, “iklim Degisikligi Yonetisimindeki Aktorlerin Analizi ve
Tiirkiye”, Uluslararas: Yonetim Iktisat ve Isletme Dergisi, Cilt 13, Say1 4, (2017):
833-851.

4 Bengii Aydim-Dikmen, “Global Climate Governance between State and Non-State
Actors: Dynamics of Contestation and Re-Legitimation”, Marmara Universitesi
Siyasal Bilimler Dergisi, Cilt 8, Ozel Say1, Aralik 2020, ISSN 2147-6926, (2020):
59-79 « DOI: 10.14782/marmarasbd.763831.

5 David Samuel Williams, Osman Balaban, Akgiin llhan, Hande Paker, Umit Sahin,
Beyza Sarikog Yildirim, Ethemcan Turhan, Baran Alp Uncu and Marta Olazabal.
“A policy content analysis for evaluating urban adaptation justice in Istanbul”,
Environmental Science and Policy, 136 (2022): 476-485.

® Zerrin Savasan, “Climate governance in Tiirkiye: a forward-looking perspective”,
Turkish Studies, 20:4, (2019): 541-571. DOI: 10.1080/14683849.2019.1613895.
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in the administrative structure within which climate change issues were used
to be administered. In tracking the changes brought about by the PA to public
administration in terms of its role in climate change adaptation processes, the
related public institution - mainly the Ministry of Environment, Urbanization
and Climate Change (MEUCC) and to a certain extent the Ministry of Trade
(MoT)- are analyzed with respect to the changes they have gone through in
their organizational set-ups and responsibilities. Secondly, it analyzes the
change in legislation — including hard and soft law regulations. While
examining their characteristics in terms of being hard or soft law tools,
primary sources such as the international agreements, acts and the like are
analyzed not only in terms of their banners/titles but also in terms of their
containing sanctioning mechanisms or not. By so doing, this study intends to
reveal the trends prevailing in legal documents targeting climate change.

First part gives brief information on the significance of PA and the steps
taken until its adoption both in general and in the case of Tiirkiye, together
with the catalyzing role of the EGD in the implementation of its mandates.
Second part is about theoretical and conceptual framework where the relevant
discussions on the conceptualization of governance, soft law and hybrid model
approaches are elaborated on with a view to understanding climate change
adaptation processes. Third part focuses on the role of public institutions in
climate change adaptation in Tirkiye after the ratification of PA. Fourth part
analyzes the role of soft law in climate change adaptation in Tiirkiye in the
post-PA period. Fifth part elaborates on the results of the research together
with a brief discussion on the emerging hybrid models for climate change
governance in Tirkiye in the aftermath of PA where public institutions and
soft law have been the main actors.

I. Significance of Paris Agreement

The first attempt to handle climate change on a globally collective basis
was the United Nations Framework Convention on Climate Change
(UNFCCC) which was signed in the Rio Conference in 1992. The main
motive was to act against the increase in GHG (CO2) emissions and in global
average temperature. CO2 emissions (kt) was detected to increase from
21,284,043 in 1990 to 21,440,490 before the signature of UNFCC’. The
increase in global average temperature was detected as 0.59 Celsius in

7 World Bank Group, https://data.worldbank.org/indicator/EN.ATM.CO2E.KT?
end=2020&skipRedirection=true&start=1990&view=chart&year=1990,
(20.07.2024)
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19918.The Convention aimed to “stabilize GHG concentrations in the
atmosphere” while ensuring sustainable economic development (Article 2)° .
It puts forward the principle of “common but differentiated responsibilities
and respective capabilities” for equity among developing and developed
countries for the burdens of the Convention (Article 3) and asks parties to
periodically report “their national emissions and removals of GHG to the
Conference of the Parties (COP)” (Article 4)°.

Parties are classified with respect to their burdens and responsibilities
under the Convention, according to their development levels and historical
responsibilities for GHG emissions. Annex | countries are obliged to “limit
GHG emissions, enhance GHG sinks and report about their measures” (Article
4/2)'*, Besides their responsibilities as Annex | countries, Annex Il countries
are asked to provide financial and technological support for the developing
countries (Article 4/3)'2. Non-annex countries are just “encouraged to reduce
GHG emissions™®. The Convention keeps serving as the framework for the
succeeding climate documents, however, doesn’t foresee any sanctions for its
parties.

Kyoto Protocol (KP) to UNFCCC was adopted in 1997 and provided the
operationalization of UNFCCC until 2020. Before the KP, CO2 emissions (kt)
was detected to increase to 22,778,983 in 1996, Increase in global average
temperature was measured 0.61 Celsius in 1997%°. KP asked industrialized
countries, countries in transition and the EU to reduce GHG emissions by 5%
for the period 2008-2012 compared to 1990 levels. With Doha Amendment to

8 Copernicus EU, https://climate.copernicus.eu/climate-indicators/temperature
(20.07.2024).

9 United Nations, United Nations Framework Convention On Climate Change,
1992. Available at:  https://unfccc.int/resource/docs/convkp/conveng.pdf
(28.11.2023)
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11 jbid

12 United Nations, United Nations Framework Convention On Climate Change,
1992.
https://unfccc.int/resource/docs/convkp/conveng.pdf (28.11.2023)

13 United Nations, Climate Change, What is the United Nations Framework
Convention on Climate Change?, https://unfccc.int/process-and-meetings/what-is-
the-united-nations-framework-convention-on-climate-change (19.02.2024)

14 World Bank, https://data.worldbank.org/indicator/EN.ATM.CO2E.KT?end=2020
&skipRedirection=true&start=1990&view=chart&year=1990, (20.07.2024)

15 Copernicus EU, https://climate.copernicus.eu/climate-indicators/temperature
(20.07.2024).
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KP in 2012, parties were asked to reduce GHG emissions by at least 18%
below 1990 levels for the 2013-2020 period?®. It introduced flexible market-
based trade of emissions, aiming the removal of emissions from the
atmosphere regardless of their exact place. Parties were asked to submit
annual emission inventories'’.

Being the latest international treaty on climate change, Paris Agreement
(PA) was adopted in 2015. It sets operationalization of the UNFCCC and
designs climate strategies of parties for the post 2020 period. Before the
signature of PA, in 2014, CO2 emissions (kt) was detected to increase to
34,261,370 and increase in global average temperature was measured 0.94
Celsius 1%, PA aims to “limit the temperature increase to 1.5°C above pre-
industrial levels” to “reduce the risks and impacts of climate change”?. It
declares adherence to principles of the UNFCCC like sustainable
development, equity, common but differentiated responsibilities.

PA is a “legally binding international treaty on climate change” whose
parties are “obliged to submit Nationally Determined Contributions (NDCs)”
declaring commitments and planned actions for reducing GHG emissions
every five years?!. To control implementation of the NDCs, PA declared the
onset of Enhanced Transparency Framework (ETF) by 2024, which is
expected to achieve NDCs on a voluntary basis which shall be supervised by
technical experts and COP (Article 6)?2.

PA is considered a milestone in climate change adaptation not only by
the ambitious target it sets for the average rise in global temperature but also

16 United Nations, Climate Change, What is the Kyoto Protocol?
https://unfccc.int/kyoto_protocol (19.02.2024); Nuran Talu and Habip Kocaman,
Tiirkiye’de Tklim Degisikligi ile Miicadelede Politikalar, Yasal ve Kurumsal Yap1,
Iklim Degisikligi Egitim Modiilleri Serisi 4, Ankara: T.C. Cevre ve Sehircilik
Bakanligi Cevre Yonetimi Genel Midiirliigi, (2019).

17" ibid

18 World Bank, https://data.worldbank.org/indicator/EN.ATM.CO2E.KT?end=
2020&skipRedirection=true&start=1990&view=chart&year=1990, (20.07.2024)

19 Copernicus EU, https://climate.copernicus.eu/climate-indicators/temperature
(20.07.2024).

20 United Nations, Paris Agreement, 2015. Available at:
https://unfccc.int/sites/default/files/english_paris_agreement.pdf (20.02.2024).

2L United Nations, Climate Change, The Paris Agreement- What is the Paris
Agreement?, https://unfccc.int/process-and-meetings/the-paris-agreement
(20.02.2024)
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by the global cooperation it foresees among parties to achieve that. It is “for
the first time, a binding agreement brings nations together to combat climate
change and adapt to its effects”?®. Upon PA mandates, parties make serious
mitigation commitments and abide themselves. Therefore, PA symbolizes a
turning point where climate change is globally accepted as a serious
“common” problem for the humankind against which sound collective action
is indispensable. PA categorizes parties as developed and developing
countries, however, doesn’t totally abandon the Annex system of UNFCCC.
PA underlines providing developing/underdeveloped countries with financial,
technical, and capacity building support 24,

After the PA, it was emphasized to “limit global warming to 1.5°C,
having peak in GHG emissions before 2025 and 43% decline by 2030”%.
Parties have been summitting NDCs since 2020, however, no control
mechanism is set to make them binding documents, where adoption of ETF
might help. PA is considered to open a new path as an on-going process in
terms of climate change adaptation where rules and progress are determined
gradually in due course. This is so both on collective basis (e.g., COP
decisions) and on national basis (e.g., changes made in climate, energy, and
various other policies).

Adopted in 2018, Paris Rulebook elaborated on the operationalization of
PA, such as, preparing NDCs and international emission trades, issuing
common reporting tables, declaration of NDCs in 2025 for the period 2030-
2035 and in 2030 for the period 2035-2040%

A. European Green Deal (EGD) as a Catalyst for Climate Change
Adaptation Processes

Issued by the EU in 2019, EGD has the target of having climate neutral
economy by 2050. It aims to reduce GHG emissions by 55% compared to
1990 levels by 2030, These all refer to achieving sustainable development

23 ibid

24 ibid

% ibid

% Gauthier Van Thuyne, The Paris Rulebook after COP26, 2021. Available at:
https://www.allenovery.com/en-gb/global/blogs/countdown-to-cop/the-paris-
rulebook-after-cop26 (22.02.2024).

2" European Commission, The European Green Deal, 2019.
https://eur-lex.europa.eu/resource.html?uri=cellar:b828d165-1c22-11ea-8c1f-
0laa75ed71al1.0002.02/DOC_1&format=PDF (10.02.2024)
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and green transformation in economy and policymaking. In this regard, the
EU issued European Climate Law in 2021.

EU declared that rules/standards set for green transformation in economy
would apply to countries with which it would be trading. Starting from 2026,
with the Carbon Border Adjustment Mechanism (CBAM), EU will “put a fair
price on the carbon emitted during production of carbon intensive goods that
are entering the EU”?,

Therefore, EU should be carefully analyzed as the prominent catalyst of
the climate change adaptation processes also in non-EU countries due to EGD
which perpetuates the goals of PA and imposes serious mandates not only for
its members but also for any parties willing to trade, with closer deadlines than
the PA. This inevitably implies for (rather rapid) changes in the administrative
and legislative set-ups of the countries involved and possibly paving the way
for more hybrid structures in both regards.

I1. Theoretical/Conceptual Framework

Since the main cause of climate change is detected to be the increase in
global temperature and the level of GHGs in the atmosphere due to centuries-
long development and industrialization-oriented anthropogenic activities, the
clash between development/economic concerns and climate/environment
concerns has long been the very central issue for climate change adaptation
processes. In fact, it is the choice of prioritizing one or the other that
determines how the processes evolve. Till now it has been largely the
economy/development concern which has been determining/dominating the
climate change adaptation processes. The idea of sustainable development has
always been referred to in any attempt since UNFCCC, including PA and
EGD, where the aim is to minimize emissions while also ensuring sustainable
development. With the adoption of climate laws, it might seem that climate
concerns started to take precedence over economic/development concerns.
However, it’s evident that what motivates states to make these laws is mostly
economic concerns, as they don’t want to lose their competitiveness in global
trade and adapting themselves to the mandates of EGD.
Economic/development concerns and climate concerns are highly embedded
and the degree of inclination to take stand towards one or the other will

28 European Commission, Carbon Border Adjustment Mechanism, 2024.
https://taxation-customs.ec.europa.eu/carbon-border-adjustment-mechanism_en
(22.02.2024)
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determine the path that climate change adaptation will follow both at the
global and national levels.

Here, it would be appropriate to specify the level and unit of analysis of
the research, which analyzes the change in administrative and legal set-ups
during climate change adaptation, by mainly focusing on the attempts made
at international/supranational and national levels and the interaction between
them. In this context, related/leading organizations and public institutions
involved at the international/supranational and national levels and related soft
law and hard law documents issued at these levels are the focus of analysis.
The research doesn’t attempt to analyze regional/local extensions of climate
change adaptation processes.

Clash between developing/underdeveloped and developed countries in
carrying the burden of past uneven development processes is another debate
that is highly cited in climate change adaptation. It has been reflected on the
dispute whether Tiirkiye should be categorized as developing or developed
country (as Annex | or Annex Il country) regarding its
obligations/commitments in climate change adaptation. Developing countries
argue that they don’t have the same historical responsibility for climate change
as industrialized countries and pursue fair position within global cooperation
for climate change and in getting technical/financial support in this context.
Although principle of common but differentiated responsibilities emphasizes
caring for equity among developing and developed countries with respect to
their burdens/responsibilities this keeps being a hot issue in climate change
adaptation practices and further added by issues like climate justice, effects of
climate change on disadvantaged groups, gender-biased effects of climate
change, climate change-induced poverty and migration, all calling for further
reorganizations in administrative and legal set-ups.

Analyzing climate change adaptation from political and administrative
perspectives requires understanding the change in globalization process as
climate change is highly challenging globalization. On the one hand it requires
global cooperation to eliminate/minimize the adverse effects of climate
change, on the other hand it challenges the competitive characteristics of
industrial production and trade taking place on global scale. In the face of
detrimental impacts of climate change, there has been greater emphasis on
shifting from purely development-oriented policies to ecosystem-oriented
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policies.?® Emphasis on the necessity to harmonize development goals with
the ecosystem, has led to “questioning of the usual globalization process” and
paved the way for the emergence of the concepts “new/green globalization”
and “Green New Deal (GND)¥,

While this might be considered to imply a new social contract where
people agree on not to harm the ecosystem within a GND?, it’s also
considered as a necessary attempt required for the reproduction and
continuation of the capitalist system3®2 to overcome the crisis. Inspired by the
New Deal of Roosevelt, in the face of climate crisis®, global GND was
introduced in UNEP 2008 Annual Report ““as a response to 2008 global crisis,
to combat climate change and address the many interlinked environment and
development challenges of the 21st century”3*, GND seeks to achieve
economic recovery by funding green sectors®®. Resembling the New Deal of
1930s, GND asks for “steering economic stimulus investments in an
environmentally and financially sustainable direction” in the face of climate
challenges®. Calling public authorities to act against climate change by the
concepts like GND and green leadership may certainly have the motivation to
cope with the accompanying problems/crisis in global economy, as has been

23 United Nations, United Nations Decade on Ecosystem Restoration 2021-2030,
2021. Available at:  https://www.decadeonrestoration.org/about-un-decade
(20.02.2024)
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the case in 2008 crisis. Therefore, keeping in mind the close relationship
between the challenges/crisis in global economy and those in
climate/environment, both of which may require more public intervention,
could save one from falling into the trap of a different form of “green washing”
when analyzing the newly “green” concepts such as GND.

Climate change adaptation requires the contribution and participation of
various stakeholders at various levels, from global to sub-national, therefore
the concepts governance and particularly multilevel governance (MLG) are
highly referred to®. Although it was originally devised to explain the relations
within the EU, in time MLG has become a concept used for any multi-level
structured relationship, including climate change adaptation.

After its introduction by the UN “as a new model to achieve a broad
global mobilization of different actors in sustainable development” MLG has
been frequently referred to in describing climate change adaptation
processes®. PA emphasizes global MLG by underlining the “engagement of
all levels of government and various actors in addressing climate change” in
its preamble®®. Requiring all parties to submit NDCs, “provided a shift from a
top-down approach to a more bottom-up one™*® where PA underlines the
multi-level characteristic of climate governance. As Dubash explains, with the
PA, “climate politics has become at least as much about understanding
dynamics within nations as it is understanding the interaction between
nations™., Principle of common but differentiated responsibilities also points
to a MLG model where the common problem of climate change will be
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Pramova, Dodik Ridho Nurrochmatd, Peter H. Maye, Maria Brockhausf, Intan
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climate governance: a framework for empirical research based on polycentric and
multi-level governance perspectives”, Environmental Policy and Governance,
32(1) (2022): 56-68. https://doi.org/10.1002/eet.1963.

38 Martin Jinicke, “The Multi-level System of Global Climate Governance — the
Model and its Current State”, Environmental Policy and Governance, 27, (2017):
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attempted by participation/action at any relevant level. It is argued that MLG
model ‘“has advantage over the slow progress of international climate
negotiations” and “it addresses not only all scales but also all relevant interest
groups in global climate governance™2. With the “trend” of adding a “green”
prefix to the concepts widely used for explaining climate change adaptation,
“new green governance” has become a familiar concept recently“3.

As a response to the question of “how to govern the governance” in GND,
“Green Leadership” was put forward, implying recourse to public authorities
to take the lead in the governance of stakeholders in climate change
adaptation. Green leaders to “govern the governance” are expected to adopt a
green attitude in their strategies and be capable of adapting new technologies
to achieve sustainability and green justice**. Moreover, it is argued that “akin
to the welfare state, a ‘decarbonizing state’ is in the making” in the face of
“emergence of climate laws, climate science bodies and new executive
agencies worldwide®.

Soft law has long been in use in climate change adaptation processes.
UNFCCC and PA are usually discussed in terms of their soft law and hard law
characteristics. In fact, hard law and soft law are highly interwoven in climate
documents that “hard and soft law should be seen as a part of a continuum of
international legal mechanisms™*®. “Being legally binding” is the widely
accepted criteria for differentiating hard law from soft law. However, for
international climate documents, this is considered an insufficient base for
distinction. According to some authors, to be able to make a sound distinction,
one should look at the content of legal obligations. Lacking enforcement is
considered as a strong sign of “softness™’. Baxter underlines the issues of
clarity and enforcement in differentiating soft law from hard law and defines
soft law as “provisions/clauses with vague obligations or weak commands,

42 Jdnicke, 2017

43 Erbay, 2023
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which are formally binding but lack the required normative content to create
enforceable rights and obligations”.*8

Distinguishing soft law from hard law based on enforcement capabilities
seems to be more useful in the case of international climate documents which
are usually discussed with respect to their implementation and control
mechanisms. Although PA is presented as a legally binding document together
with its compulsory NDC mechanisms and its attempts for establishing EFT,
regarding enforcement capacity of these mechanisms and that of the
provisions of the agreement in general, PA exhibits soft law characteristics.
Thus, it would be best defined as an international agreement originated on soft
law basis but attempting for some hard law mechanisms, whose enforcement
capabilities are not yet clearly established.

Therefore, it can be said that climate change adaptation processes are still
predominantly carried out by soft law documents. This is mainly due factors
such that this enables parties to avoid precise obligations, to take care of their
divergent interests, to behave in a flexible manner, to have time for
learning/adaptation to scientific developments and uncertainties and to
maintain competitiveness®. Besides these features, soft law doesn’t have
enforcement and sanctioning capacity to provide compliance with its
provisions. Nevertheless, it is also this characteristic which makes it a handy
tool for the climate change adaptation processes.

It seems that soft law and governance are emerging as complementary
concepts in climate change adaptation. As Harlow puts it, “growing use of soft
law and recourse to ‘soft’ techniques of governance” are emerging as the
accepted “standards of ‘good governance’ and ‘principles of good
administration™®. However, it is also argued that, for a country to achieve its
mitigation targets, it’s necessary to have clear legal norms together with
supportive administrative mechanisms which are usually attained by enacting
climate laws®!. With the adoption of PA and particularly EGD, which are
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Comparative Law Quarterly, 1980, quoted in Alkan-Olsson, J. (2011) “What role
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regarded as soft law documents, various states and the EU have enacted
climate laws to implement the commands of these documents. This shows the
injection of hard law into soft law led climate change adaptation processes in
these countries, which in the end points to hybrid models cohabiting soft and
hard law regulations.

The case of France can be cited as an example cohabiting soft and hard
law in climate change adaptation. Energy and Climate Law (2019) and
Climate and Resilience Law (2021) are hard law documents of France having
binding provisions on various sectors, such as making it obligatory for car
manufacturers to include CO2 emissions of their products in their
advertisements, abolishing national flights to destinations which are in reach
by a direct train journey of less than 2h30min®2. Besides these, soft law
documents such as National Low Carbon Strategy and Multiannual Energy
Program are also in effect to guide climate policy and relevant stakeholders,
without binding provisions.

As Hanson points out, PA regime “has gradually developed into a hybrid
legal system - including both hard and soft law - to walk the fine line between
enforcement, increasing obligations to reduce emissions, and broadening
international participation”. As Huan states, it reflects a ‘hybrid’ approach
by “blending bottom-up flexibility to promote broad participation with top-
down rules to promote accountability and ambition™,

This (PA and EGD induced) hybridity has been reflected on the
legislative and administrative set-ups such that in the former hard law has
started to accompany soft law regulations and, in the latter, participatory
models has started to accompany public institutions which used to lead the
processes. Therefore, in this research, “hybrid model” refers to “cohabitation
of hard law and soft law” and “cohabitation of top-down (public
institutions/ministry-led) and bottom-up (more participatory) governance
models” in climate change adaptation processes. Thus, “emerging hybrid
model” refers to the “attempts” to inject hard law regulations (having
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enforcement capabilities) to soft law regulations and the “attempts™ to inject
bottom-up (participatory) models to the existing top-down, public institution-
led models.

In general hybrid models emerge and are preferred in times of transition
as they provide easier and flexible processes for transition. Therefore, they
can be considered both as the outcomes and catalysts of these processes®. In
the case of climate change adaptation, having hybrid models has a similar
reasoning that they make the reconciliation of PA commitments with national
development goals easier and thus provide a rather flexible and smooth
transition.

Finally, muddling through approach and incrementalism® provide useful
frameworks for understanding climate change adaptation and the role of soft
law and public institutions in this process. Reflections of incrementalistic and
muddling through approach can be detected when one observes the emphasis
on and injection of more participatory models in the conduct of climate change
policies in one period and later stepping back and not making this previously
introduced model institutionalized (such as the Climate Council practice in
Tiirkiye). It can also be observed in cases where having hard law is highly
emphasized as the best option to implement the commands of climate change
adaptation, but no concrete steps have been taken in this regard and/or no
significant enforcement mechanisms are foreseen for cases of disobedience
and thus having soft law as the main form of regulation. Muddling
through/incrementalistic approach adds to the hybridity of climate change
adaptation process and known to be preferred in times of reconciliation
between different concerns - such as the development concerns and climate
concerns- as they provide rather easier and flexible transition.

I11. Role of Public Institutions in Climate Change Adaptation in
Tiirkiye

Public institutions have leading role in climate change adaptation in
Tiirkiye. Particularly, the now called Ministry of Environment, Urbanization
and Climate Change (MEUCC) has the leading position since the very
beginning. This can be traced by following the changes it has been undergoing
in its organizational set-up, duties/responsibilities and even in its title
throughout the process. These changes have become more significant after the

% Bengi Demirci, “Saghk Hizmetlerinde Déniisiim: Saglikta Déniisiim Programi
(SDP) Nasil Bir Sistem Getirryor?”, Akdeniz /./.B.F. Dergisi (30) (2015): 122-135.

% Charles E. Lindblom, (1959) “The Science of “Muddling Through”, Public
Administration Review, Vol. 19, No. 2, Spring (1959): 79-88.
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ratification of PA. The wording “climate change” was added to the name of
the ministry right after the ratification, and it was changed from the Ministry
of Environment and Urbanization to the Ministry of Environment,
Urbanization and Climate Change (MEUCC)®'. Simultaneously, Directorate
of Climate Change (DCC) was established as an affiliated institution of the
MEUCC. DCC is “in charge of carrying out all kinds of work necessary for
adaptation, mitigation and raising awareness about climate change” and “it is
responsible for determining policies, strategies, and actions at the national and
international level, conducting negotiation processes, and ensuring
coordination with institutions/organizations within the scope of mitigation and
adaptation™®, These clearly explain the central/leading role of the MEUCC
(DCC) in all aspects of climate change adaptation whose official website
declares the MEUCC as “the national focal point for climate change” to “carry
out the task of national coordination on issues related to climate change”®.
Moreover, the Deputy Minister has been acting as the Climate Change Chief
Negotiator, adding more to the central position of the MEUCC in climate
change adaptation.

Additionally, there is the Climate Change Adaptation and Coordination
Board, charged with determination, supervision and review of the plans,
policies, strategies, and actions about climate change. It meets at least twice a
year upon the call of the minister of MEUCC and is composed of members
from different institutional/technical backgrounds®.

Presidential Decree, no. 85, 29.10.2021, Cumhurbagkanligi Kararnamesi no.85,

2021, https://www.resmigazete.gov.tr/eskiler/2021/10/20211029.pdf (25.02.2024)

% DCC, Directorate of Climate Change - About Us, 2021.
https://iklim.gov.tr/en/about-us-i-75, (23.02.2024).

% Cccc, Climate Change Coordinating Committee, 2021.
https://iklim.gov.tr/en/coordination-commity-of-climate-change-adaptation-i-76
(25.02.2024)

60 Coordination Board: under the chairmanship of the Minister, Chief Climate

Change Negotiator, Ministry of Foreign Affairs, Ministry of Energy and Natural

Resources, Ministry of Treasury and Finance, Ministry of Interior, Ministry of

National Education, Ministry of Health, Ministry of Industry and Technology,

Ministry of Agriculture and Forestry, Ministry of Trade, Deputy Ministers of

Ministry of Transport and Infrastructure, Head of Strategy and Budget, Head of

Higher Education Council, Head of Climate Change, President of Scientific and

Technological Research Council of Tiirkiye, President of Turkish Environment

Agency, President of Turkish Statistical Institute, President of Union of Chambers

and Commodity Exchanges of Tiirkiye, Turkish Industrialists and Businessmen's

Association, The Independent Industrialists' and Businessmen's Association,

consists of twenty-two members, including the President of the Union of
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Guy et al defined Tiirkiye’s climate governance as “a carbon centralist
model having high levels of horizontal and vertical centralization where
climate policy is delegated primarily to a development ministry”®?,

After the ratification of PA, an attempt was made to provide participation
of related stakeholders from different backgrounds such as universities,
NGOs, professional organizations, local governments, private sector,
industry, public organizations, etc. in determining the country’s climate
change adaptation strategies. In this regard, Climate Council met on 21-25
February 2022, where different commissions constituted by the stakeholders
according to their backgrounds, contributed to the final declaration on the
climate change strategy of Tiirkiye by their recommendations all advisory in
nature®2, Besides the concerns on the inclusivity and accessibility of the
Climate Council for all the relevant stakeholders and on the content of the
decisions declared, the leading position of the MEUCC was uncontested and
observed from the initial phase of the organization till the end of it, which
pointed to a hybrid model where the leadership role was given to the public
institution to “govern the governance”.

MoT has started to take active role in complying with the mandates of
the EGD where the EU introduced CBAM and ETS for its imports. In 2021,
Green Deal Action Plan (GDAP) of Tiirkiye was issued for complying with
the EGD and charged MoT with the coordination and secretariat of the GDAP.
Green Deal Working Group (GDWG)® was formed to help determine the

Municipalities of Tirkiye. https://iklim.gov.tr/en/coordination-commity-of-
climate-change-adaptation-i-76 (25.02.2024)

61 Johnathan Guy, Esther Shears and Jonas Meckling. “National models of climate
governance among major emitters”, Nature Climate Change, 13(2): January
(2023): 1-7. DOI:10.1038/541558-022-01589-X.

62 MEUCC, TC Cevre Sehircilik ve Tklim Degisikligi Bakanligi, iklim Surasi’nda
Alinan Onemli Kararlar, 2022. https://agri.csb.gov.tr/iklim-surasi-nda-alinan-
onemli-kararlar-haber-272193 (28.02.2024)

83 Green Deal Working Group: Presidency of the Digital Transformation Office of
the Presidency of the Republic of Tiirkiye, Presidency of the Finance Office of the
Presidency of the Republic of Tiirkiye, Presidency of the Strategy and Budget of
the Presidency of the Republic of Tiirkiye, Ministry of Labour and Social Security,
MEUCC, Presidency of the EU of the Ministry of Foreign Affairs, Ministry of
Energy and Natural Resources, Ministry of Treasury and Finance, Presidency of
Disaster and Emergency Administration of the Ministry of Internal Affairs,
Ministry of National Education, Ministry of Industry and Technology, Ministry of
Agriculture and Forestry, Ministry of Trade, Ministry of Transportation and
Infrastructure.; Advisory Council: Union of Chambers and Stock Exchanges of
Tirkiye, Assembly of Exporters of Tiirkiye, Foreign Economic Relations Board,
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http://dx.doi.org/10.1038/s41558-022-01589-x
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carbon pricing system for the country with the “participation of
representatives from the public and private sectors and NGOs, which
constituted various Specialized Working Groups (SWG) formed on technical
backgrounds™®. Being a trade partner with the EU, Tiirkiye has been making
steps to adapt to the mandates of the EGD via MoT, which has been emerging
as another public institution taking on the lead in the climate change
adaptation processes besides the MEUCC.

Figure 1: Leading Institutions in Climate Change Adaptation Processes in Tiirkiye
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Turkish Industry and Business Association, Independent Industrialists and
Businesmen’s Association, Turkish Confederation of Employer Associations,
Turkish Contractors Association, International Investors’ Association, High Board
of  Organized Industrial  Zones.  https://ticaret.gov.tr/dis-iliskiler/yesil-
mutabakat/yesil-mutabakat-eylem-plani-ve-calisma-grubu/ymcg-uyesi-kurum-
ve-kuruluslar (Republic of Tiirkiye, MoT) (22.07.2024).

6 MoT, Green Action Plan, 21.07.2022. https://www.trade.gov.tr/exports/green-
action-plan (25.02.2024).


https://ticaret.gov.tr/dis-iliskiler/yesil-mutabakat/yesil-mutabakat-eylem-plani-ve-calisma-grubu/ymcg-uyesi-kurum-ve-kuruluslar
https://ticaret.gov.tr/dis-iliskiler/yesil-mutabakat/yesil-mutabakat-eylem-plani-ve-calisma-grubu/ymcg-uyesi-kurum-ve-kuruluslar
https://ticaret.gov.tr/dis-iliskiler/yesil-mutabakat/yesil-mutabakat-eylem-plani-ve-calisma-grubu/ymcg-uyesi-kurum-ve-kuruluslar
https://www.trade.gov.tr/exports/green-action-plan
https://www.trade.gov.tr/exports/green-action-plan

248 BENGI DEMIRCI - EMEL KARABULUT UCAR

As Figure 1 illustrates, there seems to be a division of labour between the
two leading ministries regarding climate change adaptation processes of
Tirkiye. MEUCC is charged with the general conduct of climate change
adaptation and mitigation at the national and international level, which in fact
makes this ministry deal with any climate related issue such as conducting
negotiation processes, determining general policies, raising awareness, or
ensuring coordination among different institutions when necessary. MoT on
the other hand is basically charged with adaptation to EGD and implementing
GDAP. Besides joining GDWG meetings, the two ministries act as the
coordinators of different SWGs which are designed to help GDWG®.

IV. Role of Soft Law in Climate Change Adaptation in Tiirkiye

Being a country located in the Mediterranean basin where global
warming has been severely felt, Tiirkiye has been involved in the international
attempts made to adapt to climate change. Tiirkiye attended the Rio
Conference in 1992. At the beginning, mostly due to its OECD membership,
Tirkiye was listed in both Annex | and Annex I, to which it objected on the
grounds that it didn’t have same historical responsibility for climate change as
the industrialized countries®®. In 2002, Tiirkiye was removed from Annex I
and became only an Annex | country, and in 2004 it ratified the UNFCCC.
Request of Tiirkiye for getting a fair position within the Convention is on the
agenda for so long although it has been decided in various COP decisions that
while being an Annex | country, there are special circumstances for Tiirkiye
in terms of historical responsibility, economic and technological development
levels, human development index and the like - which are to be considered in
providing/getting financial, technological and capacity-building support for
the implementation of the Convention®’.

Tiirkiye became a party to the KP in 2009 and to Doha Amendments in
2017, however, it doesn’t have any quantified commitments to reduce GHG
emissions under the KP%. Due to its responsibilities under the UNFCCC,
Tiirkiye made commitments before the ratification of the PA. In 2015 NDC,

8 https://ticaret.gov.tr/dis-iliskiler/yesil-mutabakat/yesil-mutabakat-eylem-plani-
ve-calisma-grubu/ihtisas-calisma-gruplari

% Talu and Kocaman, 2019.

7 MoFA, Ministry of Foreign Affairs, 2022. Available at:
https://www.mfa.gov.tr/united-nations-framework-convention-on-climate-
change-_unfccc_-and-the-kyoto-protocol.en.mfa (29.11.2023)

8 Talu and Kocaman, 2019.
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it declared 21% reduction in GHG emissions by 2030, submitted the 7" NDC
in 2018 and Fourth Biennial Report in 2020°°.

Tiirkiye signed the PA in 2016 and ratified it in 2021, with an attached
declaration stating that it would implement the PA and its mechanisms as a
developing country, in line with the NDCs, without prejudice to its right to
economic and social development™. After the ratification of the PA, Tiirkiye
committed to achieve net zero emissions by 2053 and submitted updated NDC
in 2022,

To comply with these commitments made at the international level,
Tiirkiye has been taking various steps at home, which essentially involve
efforts to reconcile its climate commitments with development goals. In the
National Climate Change Strategy, Tiirkiye declared that it would “fully
integrate climate policies with its development policies”’2. In the Development
Plans of the country, climate change adaptation, sustainable development and
green transformation have been highly emphasized. Main objectives of the
last (12th) Development Plan, which has been projected for 2024-2028 period,
have been stated as ‘“transition to low carbon economy, protection of
environment and natural resources and increasing social awareness towards
environment” (Article 864)”. The plan stated that within the context of
GDAP, roadmaps of relevant sectors would be updated, control and

8 MoFA, Ministry of Foreign Affairs, 2022. Available at:
https://www.mfa.gov.tr/united-nations-framework-convention-on-climate-
change-_unfccc_-and-the-kyoto-protocol.en.mfa (29.11.2023)

0 Official Gazette, 7.10.2021-No.31621 (Resmi Gazete, Say1 : 31621 (Miikerrer) 7
Ekim 2021) https://www.resmigazete.gov.tr/eskiler/2021/10/20211007M1-1.pdf
(02.07.2022)

L World Bank, Country Climate and Development Report: Tiirkiye, June 2022,
Available at:
https://openknowledge.worldbank.org/bitstream/handle/10986/37521/Tiirkiye%2
0CCDR%20Full%20Report.pdf?sequence=1&isAllowed=y (14.06.2023)

2 MEU, Ministry of Environment and Urbanization (2018) Seventh National

Communication of Tiitkiye Under The UNFCCC, 2018. Available at:

https://unfcce.int/sites/default/files/resource/14936285 Tiirkiye-NC7-2-

Seventh%20National%20Communication%200f%20Tiirkiye.pdf (22.02.2024)

PSB, Presidency of Strategy and Budget, Presidency of the Republic of Tiirkiye

(2024), 12th Development Plan, 2024. Available at: https://www.sbb.gov.tr/wp-

content/uploads/2023/12/0On-Ikinci-Kalkinma-Plani_2024-2028 11122023.pdf

(24.02.2024)
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supervision mechanisms would be devised, and related legislation would be
enacted (Article 865.4)™.

Integrating climate commitments into its development plans indicates the
intention of Tirkiye to reconcile its commitments under the PA with its
development goals where soft law and public institutions have emerged as the
two fundamental tools for this reconciliation. In Tiirkiye, until the ratification
of PA, climate change adaptation processes have been carried out mainly via
documents issued by administrative bodies, particularly by the ministry in
charge with environmental/climate issues (namely the MEUCC), rather than
by a binding specific law directly concerned with climate change. With a few
exceptions of secondary legislation”™, documents issued by administrative
bodies don’t provide strict sanctioning mechanisms,’ which indicates the
prevalence of soft law in climate change adaptation. Following Harlow, it can
be said that “administrators overwhelmed by procedural requirements fall
back on ‘soft law’ techniques”, particularly in cases like Tiirkiye, where
climate change adaptation is mainly led by public authorities’”.

After the ratification of PA, Tiirkiye has been in the process of preparing
its climate law, which is yet in the draft form and has not been made public
yet. Therefore, the legislative set-up for the climate change adaptation process
is expected to embody hard law soon and probably gain a more hybrid
character. However, as it is discussed above, it will be the content of the law
(having binding provisions/sanction mechanisms or not) which will determine
its hardness. Regulations that will be made to comply with the mandates of
the EGD will also be determining the hardness/softness level of the emerging
legislative set-up.

It is expected to have more hard law regulations in cases where climate
concerns prevail over development/economic concerns. However, in the case
of Tiirkiye, it’s rather economic (trade) concerns that urged climate law
preparations, which is expected to provide the adaptation to EGD. Also, as
economic/trade concerns prevail, it is seen that public institution-led climate

™ ibid

5 By-law on the Monitoring of Greenhouse Gas Emissions (2014), By-law on
Fluorinated Greenhouse Gases (2022) issued by Ministry of Environment,
Urbanization and Climate Change

6 Climate Change Action Plan 2011-2023, National Climate Change Adaptation
Strategy and Action Plan 2011-2023, Climate Change Strategy 2010- 2023 issued
by the Ministry of Environment, Urbanization and Climate Change.

7 Harlow, 2005.
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governance further perpetuates with the inclusion of MoT besides MEUCC,
despite the attempts to have bottom-up structures such as the Climate Council.
In fact, these attempts to inject hard law regulations into the ongoing soft law-
led system and to inject more bottom-up, participatory structures into the
public institution-led climate governance are all adding to the “emerging
hybridity” of the climate change adaptation in Tiirkiye. Moreover, change in
public awareness about climate change might be expected to bring about
pressures towards having more hard law regulations with sanctioning
mechanisms and more participatory apparatuses, which again might affect the
degree of hybridity in the system.

The research has found out that so far there has been a public institution-
led, top-down climate change adaptation in Tiirkiye, based on soft law
regulations. This can be traced by the long-lasting leading role of MEUCC
and that of MoT recently and by the soft law documents issued by these
ministries so far. However, with the recent attempt of adopting a climate law,
which was declared to be enacted shortly, and with the assembly of Climate
Council which aimed to bring related stakeholders together to reflect their
ideas/suggestions on the climate change adaptation strategy, it “seems” that
now it’s possible to detect a trend towards cohabiting soft law with hard law
and a ministry-led adaptation process with a multi-actor one. Thus, this trend
of “cohabiting” the top-down approach with bottom-up approach points to
hybrid structures in organizational and legislative set-ups, which could be read
as an “emerging trend towards hybridity”. This emerging hybridity can be
considered both as an inevitable result and a handy tool for the transition
periods like today when the detrimental effects of climate change must be
dealt with while keeping up with the development goals is vital without
missing out the interests of relevant stakeholders.

Conclusion

PA has accelerated climate change adaptation processes in the ratifying
countries where public institutions and soft law become the leading tools of
adaptation which in the end pave the way for hybrid legislative set-ups and
governance models. This research analyzed the role of public institutions and
soft law in climate change adaptation in Tiirkiye after the ratification of PA,
together with the emerging hybrid models in the administrative and legislative
set-ups and climate change governance by following the changes that have
been taking place in this regard. Based on the conceptual framework set above,
the following issues worth raising in depicting administrative and legislative
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course of climate change adaptation which gained pace after the ratification
of PA.

Firstly, it is seen that public institutions have been having a leading role
in the climate change adaptation processes of Tiirkiye, where particularly the
MEUCC takes the lead from the very beginning and recently the MoT has
started to take on various responsibilities. In addition to this historically public
institution (ministry)-led adaptation process, there have been several attempts
for adopting governance models which seeks for the participation of related
stakeholders - where however the leading role of the ministries continue. This
trend is compatible with the idea of “green leadership” which foresees green
leaders of the GND to “govern the governance” in the face of detrimental
impacts of climate change. In integrating climate change and development
considerations, the World Bank also advises having “a government-led
prioritization and sequencing as an essential step to translate the diagnostic
into a country-owned strategy and implementable investment plan”’®.
Following Harlow, it can be argued that “having soft law and soft techniques
of governance with a possible convergence of legal and administrative values
are becoming standards of good governance and principles of good
administration” in climate change adaptation”.

Secondly, it is evident that soft law has been an inherent element of
climate change adaptation and has a significant role in climate documents
issued both at the international/supranational and national levels. Climate
adaptation has been carried out based on soft law so far and nearly no sound
enforcement mechanisms have been established yet. This has various
advantages for the parties, like flexibility, avoiding strict obligations and
providing extra time for adaptation. However, states have been attempting to
have climate laws, implying the inclusion of hard law in the adaptation
processes, which points to the emergence of hybrid models in legislative set-
ups. At this point it is important to have a look at the content of the law in
question to see whether it contains binding provisions and enforcement
mechanisms, which would determine its “hardness”. This is also the case for
Tiirkiye, where soft law tools have been in use for so long and a climate law
is known to be on its way.

8 World Bank, Climate and Development: An Agenda for Action, 03.11.2022,
https://www.worldbank.org/en/topic/climatechange/publication/climate-and-
development-an-agenda-for-action] (14.06.2023)

® Harlow, 2005.
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Thirdly, hybrid models are becoming the significant emergent elements
of climate adaptation process due to the trends of combining soft law and hard
law in legislative set-ups and having public authorities to lead the attempted
governance models. As Hanson states, after the PA, a hybrid legislative
system is developing to embody hard and soft law, as it is necessary to
reconcile the commitments for emission reductions and the concerns for
participation® and according to Huang this is necessary to “reconcile bottom-
up flexibility to provide broad participation with top-down rules to provide
accountability”®.

Fourthly, due to EGD, catalyzing role of the EU in climate change
adaptation is a significant issue in the countries having trade engagements
with the EU. The necessity to adapt to the mandates of the EGD leads to
strengthening the role of public institutions in climate change adaptation
processes and to the resulting hybrid set-ups.

Fifthly, it can be argued that hybrid models emerging in the legislative
and administrative set-ups provide more flexible and easier paths for the
parties of PA in their transition to the envisaged carbon-free system, where
they must reconcile PA commitments with national development goals. This
calls for the employment of incrementalistic approaches in climate change
adaptation.

To conclude, besides these inferences, this research can be considered to
have accomplished an important mission if it could draw attention to the
critical roles played by public institutions and soft law as the leading tools of
climate change adaptation processes particularly in the so called GND era,
which has been implying significant roles for these two. Apart from the
discussions made above, this research underlines the importance of further
interdisciplinary studies of public administration and law on climate change
adaptation policies. It would be another fine contribution if it could be
inspiring for comparative research on the role of public institutions in climate
change adaptation processes in other countries which are party to the PA. One
limitation of the research could be that the Climate Law of Tiirkiye, which
was known to be on its way, was not yet enacted before the completion of this
research, thus, its probable impacts on the soft law/hard law pendulum of
climate change adaptation process could not be elaborated on nor its

8 Hanson, 2021.
81 Huang, 2019.
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implications for the administrative structure of the country in this regard and
for the climate change governance could be reflected on the discussions.
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correspondence of this claim with the anti-discrimination and equality law in the
European Union. Accordingly, the article argues that the European Union
approaches equality from a formal and abstract framework, as well as a
discrimination understanding based on equality and freedom. However, this
understanding of equality and discrimination leads to the prohibition of
discrimination and equality being considered as two concepts with the same meaning,
and equality being reduced to a given principle in a legal dimension that can be
achieved by anti-discrimination. This situation brings along fundamental deficiencies
and problems in the European Union's anti-discrimination and equality law, such as
hierarchy of equalities, limitation of scope, lack of arrangements on multiple
discrimination.

Keywords: equality, discrimination, European Union, hierarchy of equalities,
multiple discrimination

Giris

Avrupa Birligi’nin (AB), 1951 yilinda Paris Antlagmasi’yla Avrupa
Koémiir ve Celik Toplulugu, 1957 yilinda Roma Antlagsmasi’yla Avrupa
Ekonomik Toplulugu’nun kurulmasiyla birlikte atilan temelleri ekonomik
saiklidir. Nitekim Roma Antlagmasi, iiye devletlerin ekonomik biitiinlesmesi
icin gerekli kosullar1 hazirlayan hiikiimler icermektedir. Birligin zaman
igerisinde ekonomik temelli diizenlemelerinin yani sira siyasal ve toplumsal
nitelikli diizenlemeler yapmast AB’nin amaclarina iligkin tartigmalar1 da
beraberinde getirmistir. Bu tartismalarin  6nemli bir kismi  AB’nin
kurulusundaki gibi ekonomik bir saik ile hareket etmeye devam edip etmedigi
iizerine yogunlagmaktadir.

Nitekim AB, kiiresel bir aktor oldugu iddiastyla temel hak ve 6zgiirliikler,
demokrasi, hukukun tstiinligii gibi evrensel degerleri igsellestiren sdylemiyle
diinyanin pek ¢ok bolgesiyle iliski kurarak kendini normatif bir gii¢ olarak da
konumlandirmaktadir. Bu durum, AB’nin kurulusundan bugiine yaptigi
diizenlemelerin yalnizca ekonomik biitiinlesmeye yonelik mi oldugu, yoksa
normatif bir amacinin var olup olmadigi sorusunu akillara getirmektedir.
AB’nin yalnizca ekonomik degil, toplumsal ve siyasal hedefleri kapsayan bir
sOylemi oldugu bilinmekle birlikte, s6z konusu hedeflerin temelinde de esasen
ekonomik ¢ikarlarin bulundugu tartisilan bir husustur. De Burca, Topluluk
Antlagmalarmin iginde haklar konusunun agirlikli olarak piyasa temelli
oldugunu vurgularken!, gelinen noktada AB’nin bu yaklagiminda bir
degisiklik olup olmadigi sorusu ortaya ¢ikmaktadir. Nitekim bu husus AB

! Grainne de Burca, “The Language of Rights and European Integration,” icinde

Legal Dynamics of European Union, ed. Gillian More et al. (Oxford, Oxford
University Press, 1996), 1.
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icerisindeki mesruiyet ve ortak kimlik konusunun? da tartismali alanlar
olmaya devam etmesine neden olmaktadir.

AB’de ayrimcilik yasagi ve esitlik diizenlemeleri s6z konusu tartigmadan
bagimsiz diisiiniilemeyecek niteliktedir. ilk kez Roma Antlasmasi’nin 7.
maddesinde yer alan vatandaslik temelinde her tiirli ayrimciligin
yasaklanmasini 6ngoéren hitkmiin ve 119. maddesinde yer alan kadin ve erkek
arasinda esit ise esit iicret hiikmiiniin ayrimciligin 6nlenmesine ve esitlik
ilkesine isaret ettigi goriilmektedir. Buradaki temel amacin ise ekonomik
biitiinlesmenin selametini saglama yoniinde oldugunu sdylemek yanlig
olmayacaktir. Bununla birlikte, bugiine gelene dek AB’nin ayrimecilik yasagi
ve esitlige iliskin diizenlemelerini ayrimecilik tiirleri ve kapsam agisindan
genislettigi goriilmektedir. Ozellikle Amsterdam Antlagmasi, 2000 yilindaki
yeni nesil direktifler (Irk Esitligi Direktifi ile istihdam Esitligi Direktifi) ve
Lizbon Antlagmasi’yla AB Temel Haklar Sarti’nin AB hukuku igerisine dahil
edilip hukuken tiim fiyeler igin baglayici hale getirilmesiyle birlikte,
ayrimcilik yasagi ve esitlik konusunda gelisme kaydedildigini soylemek
miimkiindiir. Ancak, AB ayrimcilik yasagi ve esitlik diizenlemeleri eksiklikler
ve sorunlar barindirmaya devam etmektedir.

Bu ¢ercevede makalenin amaci AB’nin, evrensel degerler sdylemiyle
kiiresel alanda normatif bir giic olma iddiasinin ayrimcilik yasagi ve esitlik
diizenlemelerindeki karsiligini sorgulamaktir. Makalenin temel savi, AB’nin
ayrimcilik  yasagi ve esitlik kavramlarimi aymi iki kavram olarak
yorumladigidir. Bir bagka ifadeyle, ayrimciligin olmamasi esitlik ilkesine
ulasilmasi igin yeterli goriilmektedir. Dolayisiyla bu bakis agisindan hukuksal
diizlemde getirilen ayrimcilik yasagi esitligi saglamaktadir. Bu g¢ercevede
makale, ayrimcilik yasagi ve esitligin ayni kavramlar olarak yorumlanmasinin
AB ayrimcilik yasagi ve esitlik diizenlemelerindeki sorun ve eksikliklerin
temel nedeni oldugunu savunmaktadir. Bu g¢ercevede, AB’nin esitlik ve
ayrimcilik  kavramlarindan anladigimin  ayrnimcilik  yasagr ve esitlik
diizenlemelerinde hiyerarsik esitlik, kapsam kisitlamalar1 ve ¢oklu ayrimciliga
iligkin bir diizenlemenin olmamasi seklinde eksiklik ve sorunlara yol actigi
ortaya konulacaktir.

2 De Burca, “The Language,” 7.
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I. Avrupa Birligi’nin “Ayrimcilik” ve “Esitlik” Kavramlarindan
Anladiklar

A. Avrupa Birligi’nde Esitlik Kavraminin Anlami

Esitlik kavramu bir taraftan soyut niteligi, bir taraftan somut olarak
karsilig1 oldugu diisliniilen bir kavram olmas1 sebebiyle belki de sosyal
bilimlerdeki pek cok kavramdan daha belirsiz, birgok farkli anlamda
kullanilabilen ve literatiirde olduk¢a fazla tartismanin Gznesi olmus bir
kavramdir. Nitekim felsefi, siyasal ve hukuksal anlamda esitlik kavraminin
farkli kapsamlara isaret etmesi,® esitlikten kastedilenin ne oldugunun agiga
¢ikarilmasini zorlastirmaktadir. Bununla birlikte, AB ayrimcilik yasagi ve
esitlik diizenlemelerindeki eksiklik ve sorunlarin nedenini arastirirken,
Etienne Balibar’m yerinde sorusuyla geleneksel toplumlardaki hiyerarsiyi
kirarak esitlik ilkesini temel ilke olarak ortaya koyan demokratik ve modern
toplumlarda ilkeler ve gercekler arasindaki mesafenin neden bir ¢eliski olarak
ortaya ¢iktig1* sorgulamas1 6n plana ¢ikmaktadir. Bir baska ifadeyle, neden
esitlik ilkesi bugiin uluslararasi hukuk cer¢evesinde var oldugu halde,
gercekte var olan esitsizliklere yeterli yaniti verememektedir? Bu sorunun
cevabi, esitligin bicimsel ve soyut bir cerceveden ele alinmasinda yatmaktadir.

Bi¢imsel ve soyut bir ¢erceve olarak esitligin {i¢ temel 6zelliginden
bahsetmek miimkiindiir. Bunlardan ilki esitligin evrensel bir ilke olarak var
olmasidir. Esitligin evrensel bir ilke olmasi insanlarin dogustan sahip oldugu
haklarla yakindan iligkilidir. Burada hak dayanagini dogustan olmasindan
kazanmaktadir. insanin dogustan getirdigi bu haklar evrensel olma iddiasim
tagimaktadir. Esitlik de bunun ayrilmaz bir pargasi, temel evrensel ilkesidir.
Bir bakima haklara sahip olma veya haklar1 dagitma eylemleri esitlik ilkesi
gozetilerek gerceklestirilir. Bununla birlikte modernizm 6ncesi donemde
esitligin ve esitsizligin dogustan getirilen Gzelliklerden kaynaklandigi ve
degistirilemeyecegi goriisii yayginken, moderniteyle birlikte esitligin veya
esitsizligin  toplumsal ve siyasal kosullarin sonucu oldugu ve
degistirilebilecegi diisiincesi baskindir.®

3 Jarlath Clifford, “Locating Equality: from Historical Philosophical Thought to

Modern Legal Norms,” The Equal Rights Review, 1 (2008):11.

Etienne Balibar, “Ontological difference, anthropological difference, and equal

liberty,” European Journal of Philophy 28, no 1 (2020): 4.

5 Jean-Jacques Rousseau, [nsanlar Arasindaki Esitsizligin Kaynagt, (Istanbul, Say
Dagitim, 1990), 169.
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Moderniteyle birlikte evrensel bir ilke olarak goriilen esitlik normatif bir
anlam tagimaktadir. Ancak bu normatif anlam, esitligi ayn1 zamanda soyut bir
noktaya gétiiriir. Oyle ki esitlik neredeyse bir ideal olarak kalir ve bu ideale
dayanak noktast alarak yapilan diizenlemeler esitlik ilkesini hayata
gecirmekten uzaklasir. Burada esitlik daha ¢ok bigimsel olarak vardir ve yasal
diizenlemelerdeki yerini alir. Bu bir anlamda yasanin maddi olarak degil sekli
olarak one ¢ikarilmasidir ki bu da bigimsel mekanizmalarla yasanin
mutlaklastirilmasinin yolunu agmaktadir.® Buradaki sorun esitligin evrensel
bir ilke olmasi degil, evrensel bir ilke olarak gergeklikle uyusmamasidir. Bir
baska ifadeyle esitlik, orada bir yerde, herkesin kabul ettigi bir norm olarak
dururken ve yasal diizenlemelerde yer alirken, esitlikten aslinda ne
kastedildigi ve esitlik ilkesinin uygulamadaki etkililigi bir sorun olarak ortaya
cikmaktadir.

Ikinci olarak, bicimsel ve soyut cergeveden esitlik bir dagitim
meselesidir. Bunun sebebi ise haklar1 dagitmanin bir bakima evrensel
koruyucusu olarak esitlik, dagitimda esitligi saglamak anlammna da
gelmektedir. Kaynag1 dogustan gelen haklara sahip olunur, bu haklar verilir
ve dagitilir. Bu ise ulus devletin ¢atis1 altinda gergeklesir. Dolayisiyla, esitligi
saglayacak dagitim, dagitimin 6znesi her ne ise, yurttaglar arasinda tesis edilir.
Dagitim, esitligin saglanmasi i¢in bir bakima 6nkosuldur.

Literatiirde neyin dagitilacagi sorusuna verilen cevaplar ise tartigmalidir.
John Rawls’a gore esitligin saglanmasi i¢in gerekli olan birincil degerlerdir.
Kisilerin kendi planlarini hayata gegirebilmesi i¢in kritik olan birincil degerler
haklar, 6zgiirliikler, refah gibi hususlardir. Rawls i¢in adaleti saglayan temel
husus birincil degerlerin toplumsal isbirligi igerisinde dagitilmasidir.” Ronald
Dworkin ise kaynak esitligi kavraminin, esitligin saglanmasi i¢in gerekli
oldugunu savunmaktadir. Dworkin’e gore insanlara esit davranmak agisindan
kilit kavram kaynaklarin esitligidir. Dworkin, herkes ayn1 miktarda kaynaga
sahip olursa veya belirli siire ¢aligma karsiliginda belirli miktar kaynaga sahip
olabilirse o zaman esitligin saglanmis olacagini iddia etmektedir.®

Gerald Allan Cohen i¢in esitligin konusu kaynaktan ziyade refah ile ilgili
olmalidir. Bununla birlikte Cohen i¢in, refah yerine “refah i¢in firsat esitligi”
ilkesi daha dogru bir yaklagimdir. “Refah igin firsat esitligi” yaklagimi

6 Murat Ertan Kardes, “Carl Schmitt’in Politik Felsefesi Uzerine Bir Inceleme”
(Doktora Tezi, Istanbul Universitesi, 2012).

7 John Rawls, Bir Adalet Teorisi, (Ankara, Phoenix, 2018), 90-95.

8 Ronald Dworkin, “What is equality? Part 1: Equality of Welfare,” Philosophy and
Public Affairs 10, no 3 (1981): 238.
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sayesinde kendi tercihleriyle refahin1 kaybeden bir kisi adaleti saglamak igin
kaybinin telafisi talebinde bulunamayacaktir. Cohen’e gore “refah icin firsat
esitligi” kisinin elinde olmadan, goniilsiiz bir sekilde karsi karsiya kaldigi
refahindaki eksiklikleri gidermek agisindan faydalidir.®

Elizabeth Anderson ise, iki temel esitlik kavramindan bahsetmektedir.
Bunlardan biri sanslarin esitligi (equality of fortune), diger ise demokratik
esitliktir. Anderson’a gore sanslarin esitligi, esitligin gergek amaci olan tiim
vatandaslara esit saygi ve ilgi gosterilmesi hedefini karsilayamamaktadir.
Bunun sebebi ise, sanslarin esitliginin bazilarinin digerlerine gore yetenek
veya kisisel ozellik olarak daha iistiin oldugu varsayimma dayanmasidir.t®
Anderson’a gore sansli olan kisilerin kazanimlarinin bir kismi sanssiz kisilere
aktarilmalidir. Boylece daha sanssiz konumda olan kisilerin dezavantajlari
telafi edilebilecektir. Ancak daha sanssiz kisilerin sanssizliginin telafi
edilmesi ancak s6z konusu sanssiz durum kisilerin kendi ellerinde olmayan
sebeplerden kaynaklaniyorsa miimkiindiir. Anderson, demokratik esitlikte ise
amacin, toplumda yasayan herkesin Ozgiirliklerini her daim saglayacak
toplumsal kosullarmn yaratilmasi oldugunu ifade etmektedir.!! Sanslarin
esitliginden farkli olarak demokratik esitlik, bir kiginin digerine gore daha
sanssiz bir durumda olmasi halinde esitlik saglayabilmek i¢in bu sansizligin
telafi edilmesi yoOniinde bir talebi igermemekte, insanlarin toplumda insan
olmalarindan kaynakli olarak esit varsayilmalarindan 6tiirii bir esitlik talebini
ongormektedir.

Amartya Sen ise esitligin saglanmasinda faydanin dagitimi meselesiyle
ilgilenmistir. Sen, faydaci esitligi, kazananlarin marjinal faydalarinin
kaybedenlerin marjinal kayiplarina esit olmasi olarak tanimlamaktadir.'?
Burada dagitimin konusu marjinal faydadir. Kisiler arasinda marjinal faydanin
esit olmasinin esitligi saglayacagi inanci vardir. Sen’e gore faydaci esitlik
marjinal faydayi, toplam faydaci esitlik ise toplam fayday:1 yansitmaktadir.
Bununla birlikte Sen’e gore faydaci analizlerin eksikligi kisinin temel
kabiliyetlerinin analizin i¢ine dahil edilmemesidir. “Temel kabiliyet esitligi”
adin1 verdigi bu yaklasimda kiginin hareket etme kabiliyeti basta olmak tlizere

® Gerald Allan Cohen, “On the Currency of Egalitarian Justice,” Ethics 99, no 4
(1989): 908-912.

10 Elizabeth S. Anderson, “What is the Point of Equality?,” Ethics 109, no 2 (1999):
289.

11 Anderson, “What is the Point,” 313.

12 Amartya Sen, “Equality of What?,” iginde McMurrin S Tanner Lectures on Human
Values (Cambridge: Cambridge University Press,1980), 198.
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bazi temel hususlar1 yerine getirebiliyor olmas1 gerekmektedir. Bunun yam
sira, degerlerin kabiliyete doniismesi kisiden kisiye degismekte ve degerler
acisindan esit oldugunu diisiindiigiiniiz iki kisi kabiliyetlerde farklilastig1 i¢in
esitsiz duruma diisebilmektedir.

Son olarak, esitligin soyut ve bigimsel bir ¢ergeve olarak ortaya ¢iktigi
liberal yaklasim icinde Ozgiirliikklerin mi esitliklerin mi daha agir bastigi
tartigsmasi, Ozgiirliik veya esitlik kavramlarindan hangisine oncelik verilirse
verilsin nihai olarak yasal diizlemde var olan esitligin pratikteki etkisini
gérmezden gelen bir etki yaratmaktadir. Insanlara esit muamele ederken
Ozgiirliklere mi, dagitict esitlige mi Oncelik verilecegi sorusu liberal
gelenegin temel sorularindan biri olarak ortaya ¢ikmaktadir.®® Buradaki temel
tartisma, esitligi saglamaya calisirken temel 6zgiirliiklerin sinirlandirilmasi
veyahut oOzgiirlikler genisletilirken esitsizligin ~ kaginilmaz  oldugu
varsayimindan kaynaklanmaktadir. Bunun nedeni ise, esitligi saglamak iizere
yapilacak bir dagitim ya da yeniden dagitimin veyahut haklarin
genisletilmesinin bireylere ortak yarar1 gbzeten sinirlamalar getirecegi, buna
karsilik ozgiirliiklerin genisletilmesi durumunda bireylerin ortak yarardan
uzaklasarak kendi cikarlari dogrultusunda hareket edecekleri ongoriisiidiir.
Bireysel dzgiirliiklerin mi yoksa esitligin mi dnce gelecegi tartigmalari, esasen
liberal mi yoksa sosyal agirlikli m1 bir diizenin kurulacagi sorusuna iligkindir.
Bu ise esitlik ilkesini, evrensel bir ilke olarak yasalarla korunan ve iktidarlarin
uygulamakla yiikiimlii oldugu bir norm olarak durmasia sebep olmakta,
gercek hayattaki var olusu ve etkisi sorgulanmamaktadir.

B. Avrupa Birligi’nde Ayrimcilik Kavramimin Anlam

Ayrimcilik kavraminin ise AB tarafindan esitlik-6zgiirlilk temelli ele
aldig1 goriilmektedir. Bir bagka ifadeyle AB agisindan ayrimeilik, bir kisi ya
da grubun esit olamamalarindan veya 6zgiiliiklerinin kisitlanmasindan dolay1
kars1 karsiya kaldiklar bir hak eksikligine isaret etmektedir. Ayrimciligm
esitlik ilkesine uyulmamasi ile ortaya c¢iktigi goriisleri ile ayrimciligi bir
Ozgiirliik sorunu olarak goren goriislerin ortak noktasi, ayrimeiligin kisi ya da
grubun esit olmalar1 gerekirken olmamalarindan dolayr sahip olamadiklar
haklar1 ile kisith ozgiirliige sahip olmalarindan kaynaklanan kimi haklara
sahip olamamalar1 ¢ergevesinde degerlendirmeleri, bir baska ifadeyle bir hak
eksikliginin her ikisinde de s6z konusu olmasidir.

13 Stefan Gosepath, “The Place of Equality in Habermas’ and Dworkin’s Theories of
Justice,” European Journal of Philosophy 3, no 1 (2008): 22.
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Bu ise AB’nin ayrimcilik kavramina deger temelli yaklasimdan
uzaklastig1 ve ayrimceilik temellerini bireyler tizerinden degil, homojen oldugu
varsayilan gruplar iizerinden ele aldig1 anlamina gelmektedir. Nitekim AB’nin
bu yaklasiminda kimlik ve taninma gibi konular1 hesaba katilmamakta,
ayrimecilik hukuksal diizlemde kalmakta, ayrimciligin toplumsal koékenini
tartisilmamaktadir.

Oysa ayrimciligin kimlik iizerinden ele alinmaya bagladigi 1960 ve
1970’lerin belki de ayrimciligin toplumsal bir mesele, ayrimcilik karsitliginin
ise toplumsal bir deger olarak 6n plana ¢ikmasina katki sagladigint sdylemek
miimkiindiir. Nitekim ozellikle Henri Tajfel ve John Turner tarafindan
gelistirilen sosyal kimlik kurami bu dénem ayrimciligin nasil olustuguna
iligkin 6nemli emareler sunmaktadir. Tajfel ve Turner’e gore, kisinin grup
igerisinde sahip oldugu kimlikle hareket ettigi ve 0z-degerini bu sayede
gelistirmeye calistigina yonelik iddia, toplumda var olan “biz” ve “6teki”
anlayisinin temelinde yatan gergekligi sorgulamasi ac¢isindan Onemli
olmustur.** Nitekim bireyleri kendilerinin iiyesi olduklar1 sosyal grupla
tanimlamalariyla olusan sosyal kimligin 6nemli unsurlarindan biri olan
siniflandirma meselesi bugiin ayrimciligin temel sebeplerinden biri olarak
goriilebilir.

Sosyal kimlik kuraminin ortaya koydugu bu yaklasim esasen Thomas
Geisen’in ayrimciligin, ayrimeilik insa etme stireclerinde ortaya c¢iktig
soylemiyle™ uyum igindedir. Nitekim ayrimciligin, ayrimlarin belirlendigi bir
siire¢ olarak goriilmesi, kendini sosyal kimligiyle tanimlayan bireyin ait
oldugu grubu diger gruplardan ayirmasiyla baslayan ve diger gruplara yonelik
olusan kalipyargilarinin sonucunda ortaya ¢ikan farkli gorme ya da farkli
hissetme durumuna isaret etmektedir. Geisen’e gore, ayrimlara ayni1 zamanda
deger ve norm yiiklenmektedir.*®

Sosyal kimlik ve ayrimcilik iligkisine yonelik bir diger husus ise taninma
sorunsalinda karsimiza ¢ikmaktadir. Honneth, kendini ifade edebilmenin
ancak taninma ile miimkiin olabilecegini vurgulamaktadir.!” Taninmayi ii¢

14 Henri Tajfel ve John Turner, “The social identity theory of intergroup behavior,”

icinde Psychology of Intergroup Relations, ed. William G. Austin et al. (Chicago:
Nelson-Hall, 1986).

Thomas Geisen, “Kimlik ve Taninma Sdylemi: Ayrimcilik Séyleminde Yeni
Terminolojiler,” Felsefelogos 29, no 1 (2006): 40.

Geisen, “Kimlik ve Taninma,” 43.

Bart van Leeuwen, “A Formal Recognition of Social Attachments: Expanding
Axel Honneth’s Theory of Recognition”, Inquiry 50, no. 2 (2007): 182.

15
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ayr1 kategoride ele alan Honneth agk, saygi ve itibar ¢ergevesinde taninmadan
bahsetmektedir. Bu {i¢ taninma bi¢imi kisinin kendini ifade etmesiyle kendine
giiven, kendine saygi ve haysiyet kavramlariyla eslesir. Van Leeuwen bu ii¢
kategoriye bir de farkliliga saygiyr eklemektedir. Ona gore farkliliklar
sayesinde toplumsal bagliliklarimiz insan varliginin 6nemli bir unsuru haline
gelmektedir.®® Bu durumda kisinin hayat planlarimi gerceklestirmesi igin
taninmaya duydugu ihtiya¢ beraberinde farkliliklarin taninmasi gereksinimini
de getirmektedir.

Bununla birlikte ayrimcilik, esitlik-6zgiirlik temelli olarak ele
alindiginda, ayrimcilik temellerinin toplumsal olarak nasil ortaya ciktigi,
kisilerin kendilerini nasil bir grubun parcasi olarak gordiikleri, kisilerin
toplumun bir parcasi olarak taninip taninmadiklari, dolayisiyla ayrimeciligin
nedeni AB hukukunda eksik kalmaktadir. Oysaki ayrimciligin toplumsal
siniflarla, toplumsal gruplarla, kimlik ve taninma ile iliskisi AB hukuku
kapsaminda hangi ayrimcilik temellerinin kim i¢in disarida kaldigi sorusuna
yanit olusturabilecek bir potansiyeli tagimaktadir. Bu yanit ise, ayrimcilik
yasag1 diizenlemelerinin eksikliklerinin giderilmesi agisindan katki sunmaya
muktedirdir.

1. Avrupa Birligi Ayrimeihk Yasad ve Esitlik Diizenlemelerinde
Eksiklik ve Sorunlarin Tespiti

AB hukukunda esitlik, bigimsel ve soyut bir ¢erceveden evrensel bir
ilkedir. Ayrica, Rawls’un yaklagimindan®® birincil degerlerin Birlik igerisinde
nasil dagitilacagina iliskin bir meseledir. Hukuksal olarak giivence altina
alman dagittim unsurlart ise esitlige katki sunarken, Ozgiirliiklerin
kisitlanmamasi i¢in ¢aba gosterir veyahut sdylemsel olarak ¢aba gdsterdigini
iddia eder. Ayrica AB, ayrimcilik yasagi diizenlemelerinde ayrimciligin
toplumsal kokenine iligkin bir sorgulama igerisinde degildir. Ayrimciligin
telafisini merkeze koyan esitlik-6zgiirlik temelli bir ayrimeilik igerisinde
hareket etmektedir.

AB hukukunda esitlige ve ayrimciliga yonelik bu yaklasim iki temel
sonucu beraberinde getirmistir. Birincisi esitlik, ayrimciligin yasaklanmasiyla
ulagilabilen, yasal diizlemde yer alan ve hatta yasal diizlemin merkezindeki
ilkelerden biri oldugu varsayimiyla varligini stirdiirmektedir. Bunun yani sira,
AB hukuku diizenlemeleri incelendiginde esitlik ve ayrimecilik yasagi

18 Van Leeuwen, “A Formal Recognition,” 185.
19 Rawls, Bir Adalet Teorisi.
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kavraminin es iki kavram olarak yorumlandig1 sonucuna ulagilabilir. Bu, bir
anlamda esit olanlara esit; esit olmayanlara ise esitsiz bir sekilde muamele
edilmesinin esitligin temeli oldugunu? savunan sekli esitligin AB hukukunun
hakim yaklasimi oldugunu gostermektedir. Ikinci sonug ise, bigimsel ve soyut
bir cergeveden esitlik ile esitlik-6zglirliik temelli ayrimcilik, AB esitlik ve
ayrimcilik yasagr hukukunu kamusal alandan yoksun, yukaridan konan
yasalarla, pratikten uzaklasarak olusturulmasina neden olmaktadir. Varilan bu
sonuglar, AB hukukunda ii¢ temel eksikligi ve sorunu da beraberinde
getirmektedir: hiyerarsik esitlik, kapsam kisitlamalar1 ve ¢oklu ayrimcilik.

A. Hiyerarsik Esitlik

Tarihsel olarak bakildiginda AB’nin esitlik ve ayrimcilik yasagi
diizenlemelerinin amacindaki farklilikla birlikte ayrimciligin yasaklandigi
alanlarin 6nem sirasi da farklilasmaktadir. Baslangicta AB, tek pazarin
diizgiin isleyisini saglamak iizere uyrukluga ve cinsiyete dayali ayrimciliga
daha fazla 6nem verirken, 1990’larin sonuna dogru, asir1 sag hareketlerin
yiikselise gegmesiyle birlikte irka veya etnik kdkene dayali ayrimciligin da 6n
plana ¢iktig1 goriilmektedir. Amagtaki farklilikla birlikte ortaya ¢ikan énem
siralamasi hiyerarsik bir anlayisa neden olmaktadir.

AB’de ayrimcilik tilirleri arasindaki hiyerarsinin yansimasi olarak
ayrimciliga sebep olan farkli alanlarmm farkli sekilde diizenlendigi
goriilmektedir. Bazi ayrimcilik temelleri kurucu ve tadil antlagmalarda yer
almaktadir. Baz1 ayrimcilik gesitleri kendine 6zgii direktiflerle diizenlenirken,
bazilarimin gruplastirilarak ele alinmasi, ayrimcilik temellerindeki koruma
diizeylerinin ve istisnalarin ayrimcilik tiirtine gore farklilagmasi ve Avrupa
Birligi Adalet Divani’nin (ABAD) ayrimcilik tiirlerine gore farklilasan
inceleme diizeyi, ayrimciliklar arasi 6nem siralamasinin varligina isaret
etmektedir. Bir bagka ifadeyle, farkli alanlarda yasaklanan ayrimcilik gesitleri,
AB mevzuatinda farkli muamele gérmektedir. Bu durum ise ayrimciliklar
arasinda hiyerarsik bir tutumun ortaya ¢ikmasina neden olmaktadir. Bunun
anlami dezavantajli durumdaki kisilere yonelik ayrimeiligin engellenmesinin,
kisinin hangi ayrimecilik temelinde farkli muamele gordiigiine gore farklilik
gostermesidir.

Bu dogrultuda AB hukuku kapsaminda hiyerarsik esitlik baz1 ayrimeilik
temellerinin daha az, bazilarmin daha fazla muamele gérmesinin bir sonucu

2 Louis Pojman, “Theories of Equality: A Critical Analysis,” Behavior and
Philosophy 23, no. 2 (1995): 2.
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olarak, temeller arasinda esitsizlik yaratan bir husus olarak goriilebilecektir.
Nitekim cinsiyet ve uyrukluga dayali ayrimcilik yasagi AB’nin kurucu
antlagsmalarinda yer bulmustur. Roma Antlagmasi’nda temel olarak uyrukluga
dayali ayrimcilik yasagi ile esit ise esit iicret ilkesinin yer aldigi ve bu
yasaklarin istihdama katilim c¢ergevesinde oldugu goriilmektedir. Roma
Antlasmasi’nin 48. maddesinin 2. fikrasi is¢iler arasinda istihdam, {icret ve
diger calisma kosullar1 c¢ercevesinde uyrukluga dayali ayrimciligin
yasaklandigini ifade etmektedir. Benzer sekilde 67. madde de sermayenin
serbest dolagimi konusunda iiye devletlerin uyrukluga dayali olarak ayrimci
davranamayacaklarini belirtmektedir. Roma Antlasmasi’nin 7. maddesi ise
uyrukluga dayali her tiirlii ayrimcilig1 yasaklamaktadir. Antlasma’nin 119.
maddesinde ise ayni is i¢in kadin ve erkege ayni iicretin 6denmesi hiikmii
getirilmistir.2! Bu hiikiim ayrimcilik yasagi ve esitlik agisindan AB hukukunda
yer alan ilk 6nemli diizenleme olarak goriilebilir. Roma Antlagsmasi’nda yer
alan bu maddeler ekonomik olarak pazarin biitiinlesmesi kapsaminda getirilen
esit ige esit licret, sosyal adalet saglama gibi bir amaci tasimamakta, liye
iilkeler arasinda rekabet agisindan ortaya ¢ikabilecek dezavantajli durumlari
bertaraf etmeye ¢aligmaktadir.??

Maastricht Antlagmasi’nda da ayrimeilik yasaginin kapsaminin yine esit
igse esit ticret ilkesi ve uyrukluk konulariyla sinirli kaldigr goriilmektedir.
Roma Antlasmasi’nin kadin ve erkege esit iicret prensibini getiren 119.
maddesi, Maastricht Antlasmasi’nin 6. maddesinde de kendine yer
bulmustur.? Bununla birlikte, temel hak ve dzgiirliikler agisindan Maastricht
Antlagsmasi’na bakildiginda Antlasma’nin F. maddesinin 2. fikrasinda,?
Birligin Avrupa Insan Haklar1 Sézlesmesi’yle garanti altina alinan temel
haklara ve {iiye devletlerin ortak anayasal geleneklerinden kaynaklanan
haklara Topluluk Hukuku’nun genel ilkeleri olarak saygi gosterecegi
vurgulanmustir. Ayrica Maastricht Antlasmasi’nin adalet ve igisleri konularini

21 “Roma Antlagsmasi,” Avrupa Birligi Bagkanligi, Erisim Tarihi: Haziran 4, 2023,
https://ab.gov.tr/files/ardb/evt/1_avrupa_birligi/1_3 antlasmalar/1_3_1 kurucu_a
ntlasmalar/1957_treaty establishing_eec.pdf.

22 Ingeborg Heide, “Supranational action against sex discrimination: Equal pay and
equal treatment in the European Union,” International Labour Review 138, no 4
(1999): 384.

23 “Maastricht Antlagsmas1,” Eur-Lex, Erisim Tarihi: Haziran 4, 2023, https:/eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN.

24 “Maastricht Antlasmas1,” Eur-Lex, Erisim Tarihi: Haziran 4, 2023, https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:11992M/TXT&from=EN.
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kapsayan tigiincii siitununa temel haklar ve ayrimcilik konusu dahil edilmistir.
Dolayisiyla bu alanin hiikiimetlerarasi bir niteligi vardir. Bu ¢ergcevede, bugiin
de hala gegerliligini koruyan sekilde esitlik ve ayrimeilik yasagina iligkin iiye
iilkeler tarafindan alinacak kararlarda oybirligi kurali gecerlidir. Diger
taraftan, ligiincii siitunla birlikte tesis edilen 6zgiirliik, giivenlik ve adalet alani,
ozellikle uyrukluga dayali ayrimcilik yasagi ile {igiincii iilke vatandaslarina
yonelik ayrimeilik yasagi konularinda 6nemlidir.

Amsterdam Antlagmasi’yla ise, cinsiyete dayali ayrimecilik disinda yeni
temellere dayali ayrimcilik yasagi getirmesi hiyerarsik esitlik anlayisinin
kirilmasi yoniinde 6nemli bir adim olmusgtur. Amsterdam Antlagsmasi’na kadar
cinsiyete dayali ayrimcilik yasagi disinda bir diizenleme igeren AB kurucu ya
da tadil antlagmasi bulunmamaktadir. Nitekim AB ayrimcilik yasagi
hukukunun ¢ikisinin arka planinda yatan ekonomik saikler sebebiyle esitlik
ve ayrimcilik yasagi diizenlemeleri temel olarak cinsiyet esitligi odakli
olmustur. Amsterdam Antlagsmasi AB’ye, Roma Antlasmasi’nda yer alan
cinsiyet ve uyrukluga dayali ayrimcilik disinda baska alanlardaki ayrimcilik
konusunda da diizenleme yapma yetkisi tanimstir. Bu ¢ercevede 1999 yilinda
yiirtirliige giren Amsterdam Antlagsmasi’nin 13. maddesi ile ilk defa
Konsey’in Komisyon’un Onerisi {izerine ve Avrupa Parlamentosu’na
danisarak, cinsiyet, itk veya etnik koken, din veya inang, engellilik, yas veya
cinsel egilime dayali ayrimcilikla miicadele icin oybirligiyle hareket
edebilecegi hiikme baglanmustir (Avrupa Birligi’nin Isleyisi Hakkinda
Antlagma 19. madde).? Boylece ilk defa tek pazarin biitiinliigiinii saglamanin
Otesinde bir ayrimcilik yasaginin Antlagsma icerisinde yer aldigimi sdylemek
miimkiindiir.

2001 yilinda imzalanan ve 2003 yilinda yiiriirlige giren Nice
Antlagmasi’nin esitlik ve ayrimcilik yasagi agisindan en 6nemli katkisi,
Amsterdam Antlagmasi’nin 13. maddesinde yer alan ilkelerin ciddi sekilde
ihlal edilme riskine karsi ilk defa 6nleyici bir hiikiim getirmis olmasidir. Bir
baska ifadeyle Nice Antlagsmasi, ayrimcilik yasaginin ihlali durumu karsisinda
yol gostermektedir. Nice Antlagsmasi’nin degisiklik getiren 1. maddesinde,
ilye devletlerin iicte birinin ¢cogunlugu ya da Avrupa Parlamentosu veya
Komisyon ya da Konsey’in Onerisiyle Avrupa Parlamentosu’nun rizasini
alarak tiye devletlerin beste dort cogunluguyla ayrimcilik yasagi getiren
Amsterdam Antlagsmasi’nm 13. maddesinde yer alan ilkelerin ciddi sekilde

%5 «“Amsterdam Antlasmasi,” Eur-Lex, Erisim Tarihi: Aralik 12, 2023, https://eur-
lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:11997E/TXT&from=EN.
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ihlal edilme riski olduguna karar vererek ilgili devlete tavsiyelerde
bulunabilecegi hiikkme baglanmistir.?®

Avrupa Birligi Antlasmasi (ABA), Maastricht Antlasmasi’nin konsolide
edilmis hali olmas1 sebebiyle benzer hususlari barindirmaktadir. ABA’nin 3.
maddesinin 3. fikras1t AB’nin ayrimcilikla miicadele edecegini ve kadin-erkek
esitliginin destekleyecegini hilkkme baglamustir.” Avrupa Birligi’nin Isleyisi
Hakkinda Antlasma’nin (ABIHA) 18. maddesi uyrukluga dayali ayrimcilik
yasagini getirirken, 19. madde ise ilk defa Nice Antlagsmasi’nda ortaya
konmus olan ihlal durumunu hitkme baglamaktadir. 19. madde bir anlamda
Amsterdam Antlagmasi’ndaki 13. maddenin tadil edilmis versiyonudur.
Yukarida da ifade edildigi iizere, 19. maddeye gore cinsiyet, irk ve etnik
koken, dini inang veya kanaat, engellilik, yas veya cinsel yonelime dayali
yapilan bir ayrimciliga karsi Konsey, Avrupa Parlamentosu’nun da rizasini
aldiktan sonra 6zel yasama usuliiyle hareket ederek oybirligiyle gerekli
tedbirleri alabilir.?®

Hiyerarsik esitligin bir diger gostergesi olarak, cinsiyet ve uyrukluga
dayali ayrimcilik yasagini farkli alanlar1 kapsayacak sekilde diizenleyen
birden fazla ikincil diizenleme oldugu gériilmektedir. Ilk olarak, “Kadin ve
Erkege Esit Ucret Ilkesinin Uygulanmasma Iliskin Uye Devletlerin
Kanunlarin Uyumlastirilmasina Dair 10 Subat 1975 tarihli ve 75/117/AET
sayili Konsey Direktifi” yayimlanmstir. S6z konusu Direktifi, “Istihdama
Erigim, Mesleki Egitim ve Terfi ve Calisma Kosullarinda Kadin ve Erkege
Esit Muamele Ilkesinin Uygulanmasma Dair 9 Subat 1976 tarihli ve
76/207/AET sayili Konsey Direktifi”, “Sosyal Giivenlik Konularinda Kadin
ve Erkege Esit Muamele Ilkesinin Asamali Olarak Uygulanmasina Dair 19
Aralik 1978 tarihli ve 79/7/AET sayili Konsey Direktifi”, “Mesleki Sosyal
Giivenlik Sistemlerinde Kadin ve Erkege Esit Muamele Ilkesinin Yiiriirliige
Konulmasina Dair 86/378/AET sayili Konsey Direktifi”, “Mal ve Hizmetlere
Erisim ve Mal ve Hizmet Tedariginde Kadin ve Erkege Esit Muamele
[lkesinin Uygulanmasina Iliskin 13 Aralik 2004 Tarih ve 2004/113/AT Sayili

% “Nice Antlasmas1,” Eur-Lex, Erisim Tarihi: Haziran 4, 2023, https:/eur-
lex.europa.eu/legal-content/EN/T XT/?uri=celex%3A12001C.

21 «“Avrupa Birligi Antlasmasi,” Eur-Lex, Erigsim Tarihi: Haziran 4, 2023, https://eur-

lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-

fd71826e6da6.0023.02/DOC_1&format=PDF.

“Avrupa Birligi’nin Isleyisi Hakkinda Antlasma,” Eur-Lex, Erisim Tarihi: Haziran

4, 2023, https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:12016 A/TXT&from=EN.
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Konsey Direktifi”, “Istihdam ve Meslek Konularinda Kadin ve Erkege Esit
Muamele ilkesine Dair 5 Temmuz 2006 tarihli ve 2006/54/AT sayil1 Avrupa
Parlamentosu ve Konsey Direktifi” ve “2023/970 sayili Ucret Seffafhigi ve
Yiiriitme Mekanizmalari aracihityla Erkek ve Kadm Arasindaki Esit Ise veya
Esit Degerdeki ise Esit Ucret ilkesinin Uygulanmasinin Giiglendirilmesi
Direktifi” takip etmistir. Bu direktiflerde temel olarak kadin ve erkek arasinda
istthdam alaninda, mesleki sosyal gilivenlik ve mal ve hizmete erigim
alanlarinda esit muamelenin saglanmasi hedeflenmistir. Bu anlamda Roma
Antlagmast’nin 119. maddesini tamamlayic1t ve genisletici nitelikte ikincil
diizenlemeler oldugunu sdylemek miimkiindiir.

Bunlarin yani sira 1irk veya etnik kdkene dayali ayrimcilik yasaginin da
ayr1 bir direktifle diizenlendigi goriilmektedir. Nitekim 2000 yilinda ¢ikarilan
“Irk ve Etnik Kékene Bakilmaksizin Kisilere Esit Muamele Edilmesi ilkesinin
Uygulamaya Konmasina iliskin 29 Temmuz 2000 Tarih ve 2000/43/AT Sayil
Konsey Direktifi’nin (Irk Esitligi Direktifi) 2. maddesinin 1. fikrasinda esit
muamele ilkesinin, irk ve etnik kokene dayali dolayli ya da dolaysiz ayrimeilik
olmamast anlamina geldigi ifade edilmektedir. Buna gore dogrudan
ayrimcilik, “bir kisiye, 1irk veya etnik kokene dayali olarak, karsilastirilabilir
bir durumda, diger bir kisiye gore daha az tercih edilir sekilde muamele
edilmesi, edilmis olmas1 veya edilebilir olmasi halinde” ortaya ¢ikmaktadir.
Dolaysiz ayrimcilik ise, “goriiniiste tarafsiz bir hiikiim, 6l¢iit veya uygulama
ik veya etnik kdkene dayali olarak bir grup kisiyi avantajsiz konumda
birakmali ve bu hiikiim, 6l¢iit veya uygulamay1 mesru gosterecek bir amag
olmali ve amaci gergeklestirmek iizere uygulanacak araglar zorunlu olmalidir”
seklinde tanimlanmigtir.?®

Bununla birlikte AB hukukunda yas, engellilik, din, cinsel yonelime
dayal1 ayrimcilik yasagi ise toplu olarak tek bir direktif ile diizenlenmistir. Irk
Esitligi Direktifi’ne benzer sekilde 2000 yilinda yayimlanan “Istihdam ve
Meslekte Esit Muameleye Dair Genel Bir Cergeve Olusturan 27 Kasim 2001
Tarih ve 2000/78/AT Sayili Konsey Direktifi”nin (Istihdam Esitligi Direktifi)
1. maddesinde direktifin amacinin istihdam ve mesleki alanlarda, din veya
inang, engellilik, yas veya cinsel egilime dayali olarak ayrimcilikla miicadele
oldugu ifade edilmistir. Irk Esitligi Direktifi’ne paralel olarak bu direktifte de
ayrimcilik kavramui agiklanmis ve diger direktifle paralel tanimlar yapilmustir.

29 “Irk veya Etnik Kokenine Bakilmaksizin Kisilere Esit Muamele Edilmesi Ilkesinin
Uygulanmasima Dair 29 Haziran 2000 Tarihli ve 2000/43/AT Sayili Konsey
Direktifi,” Eur-Lex, Erisim  Tarihi: Subat 7, 2023, https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML.
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Buna gore dogrudan ayrimcilik, bir kisiye digerine gore daha az tercih edilir
sekilde muamele edilmesi, edilmis olmasi veya edilebilir olmas1 seklinde
tanimlanmustir.>

Bunlarin yani sira, AB hukukunda dil, siyasi goriis, miilkiyet, dogum gibi
ayrimcilik temelleri herhangi bir direktifle diizenlenmemis, yalnizca AB
Temel Haklar Sarti’nin 21. maddesinde sayilan ayrimcilik temelleri arasinda
yer almigtir. Nitekim sartin 21. maddesinin 1. fikrasi1 “cinsiyet, ik, renk, etnik
veya sosyal koken, kalitimsal 6zellikler, dil, din veya inang, siyasi veya baska
herhangi bir goriis, bir ulusal azinligin iyesi olma, miilkiyet, dogum,
maluliyet, yas veya cinsel egilim gibi herhangi bir nedenle ayrimcilik
yapilmasi yasaktir” hiikmiinii getirmektedir.®!

Ayrimcilik  temellerinin - koruma  diizeylerinde de farklilastigi
goriilmektedir. Istihdam Esitligi Direktifi incelendiginde yas, engellilik, din,
cinsel yonelime dayali ayrimcilik yasaginin koruma diizeyi digerlerine gore
daha sinirl kalmaktadir. Bu gercevede en dnemli husus s6z konusu ayrimcilik
yasagini diizenleyen direktifte irk veya etnik kokene dayali ayrimcilik yasagi
ile cinsiyete dayali ayrimcilik yasagini diizenleyen direktiflerden farkli olarak
bir esitlik kurumu tesis edilmesi 6ngoriillmemis olmasidir. Oysaki AB, 2024
yilinda ¢ikarilan iki yeni direktif (“Sosyal giivenlik konulart ile mal ve
hizmetlere erisim ve mal ve hizmet sunumunda esit muamele hususunda esitlik
birimlerinin standartlarina iliskin Direktif” ve “Istihdam ve mesleki
konularda kadinlar ve erkekler arasinda esit muamele ve esit firsatlar
hususunda esitlik birimleri standartlarina iliskin Direktif” 7 Mayis 2024
tarihinde AB Konseyi tarafindan onaylanmistir) ile esitlik kurumlarim
giiclendirmeye yonelik adimlar atmistir. Bu kapsamda esitlik birimlerinin
genis yetkilerle donatilmasi, bagimsizliklarin yasal giivenceye sahip olmasi,
insani, teknik ve mali agilardan yeterli kaynaklara sahip olmas1 gibi hiikiimler
getirilmistir. Ancak esitlik kurumlariin, yas, engellilik, din, cinsel yonelime
dayali ayrimcilik durumlarini koruyucu bir ¢erceve icerisinde yer almamasi,
bu ayrimcilik temellerinin énem siralamasinda daha asagida yer aldiginin
gostergesidir.

%0 “[stihdam ve Meslekte Esit Muameleye Dair Genel Cerceve Olusturan 27 Kasim
2000 tarihli ve 2000/78/AT sayil1 Konsey Direktifi,” Eur-Lex, Erisim Tarihi: Subat
7, 2023, https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:
32000L0078:EN:HTML.

31 «“AB Temel Haklar Sart1”, insan Haklar1 Dernegi, Erisim Tarihi: Haziran 5, 2023,
https://www.ihd.org.tr/avrupa-birligi-temel-haklar-bildirgesi/.
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Hiyerarsik esitligin ortaya ¢iktig1 bir diger husus ise, ayrimeilik yasagina
getirilen istisnalarin  ayrimcilik  temellerine gore farklilasmasinda
goriilmektedir. Ozellikle Istihdam Esitligi Direktifi’nde yer alan istisnalarin
diger ayrimcilik yasagi direktifleriyle kiyaslandiginda daha genis oldugu
goriilmektedir. Nitekim cinsiyete dayali ayrimcilik yasagi ve irk veya etnik
kokene dayali ayrimcilik yasagina iligkin diizenlemelerde yer almayan bir
istisna Ozellikle dikkat ¢ekmektedir. Istihdam Esitligi Direktifi’nin 2.
maddenin 5. fikrasinda direktifte yer alan hiikiimlerin “ulusal hukukun
koydugu ve demokratik bir toplumda, kamu giivenligi, kamu diizeninin
muhafaza edilmesi ve ceza gerektiren suglarin Onlenmesi, saghigin ve
baskalarinin hak ve 6zgiirliikklerinin korunmasi igin gerekli olan tedbirlere
halel getirmeyecegi” ifade edilmektedir.®> Bu istisnada yer alan kamu
giivenliginin kapsamina neyin dahil olup olmayacagi ise sorunludur. Nitekim
ortaya ¢ikan herhangi bir durum kamu giivenligi kapsaminda sayilarak, soz
konusu direktifin uygulanmasinin 6niine gegilebilecektir. Bir bagka ifadeyle,
Istihdam Esitligi Direktifi ile daha sinirli bir alan i¢in toplu olarak diizenlenen
din veya inang, engellilik, yas veya cinsel yonelime iliskin ayrimcilik yasagi
getiren bu direktifin kamu giivenligi sebebiyle uygulanmayabilecegi
goriilmektedir. Hiyerarsik esitlik tartigmalari agisindan bu husus dnemlidir.
Nitekim bu haliyle s6z konusu ayrimcilik temelleri, cinsiyet, uyrukluk ve irka
dayali ayrimcilik yasaginin gerisinde kalmis goriinmektedir.

Bununla birlikte, ABAD kararlarindaki hiyerarsik esitlik bulgusunu net
bir sekilde ortaya koymak biricik olaylara iliskin bir inceleme sebebiyle
zordur. Nitekim ABAD, dava konusu olay o&zelinde degerlendirme
yapmaktadir. Bununla birlikte, ABAD davalarinin ¢ogunlugunun istihdam
alaninda ve cinsiyet temelli ayrimciliga iliskin oldugu, ABAD’1n 6zellikle esit
ise esit licret konusunu daha genis yorumlamaya yatkin oldugunu séylemek
miimkiindiir. Bunlarin yani sira ABAD’mn cinsel yonelim ve dine dayali
ayrimciliga iliskin kimi davalarda karari ulusal mahkemeye birakma
egiliminde oldugu goriilmektedir (Or: Tadao Maruko v. Versorgungsanstalt
der deutschen Biihnen).>

32 “Istihdam ve Meslekte Esit Muameleye Dair Genel Cergeve Olusturan 27 Kasim
2000 tarihli ve 2000/78/AT sayil1 Konsey Direktifi,” Eur-Lex, Erisim Tarihi: Subat
7, 2023, https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:
32000L0078:EN:HTML.

33 «“Case 267/06 (Grand Chamber) Tadao Maruko v Versorgungsanstalt der deutschen
Bithnen [2008] ECR 1-01757”, Erisim Tarihi: Nisan 13, 2023, https://eur-
lex.europa.eu/legal-content/EN/T XT/?uri=CELEX%3A62006CJ0267.
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Literatiirde hiyerarsik esitlige iliskin var olan smirli tartismanin
gosterdigi, AB ayrimcilik yasagi ve esitlik diizenlemelerinde ayrimecilik
temellerine iliskin bir hiyerarsinin oldugu ancak bu durumun sonuglarina
iliskin net bir yargiya varilamadigidir. Oyleyse bigimsel ve soyut bir gergeve
olarak esitlik ve esitlik-6zglirliik temelli bir ayrimecilik anlayisinin
varsayimlart dogrultusunda toplumsal gercekliklerden uzak bir sekilde
yapilan hukuksal diizenlemelerin ayrimecilik temelleri arasinda yarattig
hiyerarsi ancak tespit edilebilir. Bununla birlikte sonuglarini tahmin etmesi
zordur, ki sonuglar1 ayrimcilik yasagr ve esitlik diizenlemelerinin
uygulanmasinin incelenmesini gerekli kilmaktadir.

B. Kapsam Kisitlamalari

AB’nin esitlik ve ayrimeilik kavramlarina yonelik yaklagiminin yol agtigi
bir diger eksiklik ve sorun AB ikincil diizenlemelerindeki kapsam
kisitlamalaridir. AB ayrimcilik yasagi ve esitlik kapsamindaki ikincil
diizenlemelerinin lafz1 incelendiginde, ulagilmasi hedeflenenin “esitlik ilkesi”
yerine “esit muamele ilkesi” oldugu goriilmektedir. Nitekim ayrimcilik yasagi
direktiflerinin ama¢ kisminda “esit muamele ilkesinin uygulanmasinin
saglanmasi1” ifadesinin yer aldig1 goriilmektedir.

Ayrimeilik yasagi literatiiriinde esit muamele ilkesi sekli/bi¢imsel esitlik
kavramiyla iliskilendirilmektedir®. Bunun anlami benzer kisilere benzer
muamele, farkli kisilere ise farkli muamelenin 6ngoriilmesidir. Dolayisiyla,
esit muamele ilkesinin ifade olarak kullanilmasi esasen s6z konusu
diizenlemelerin sekli esitlik anlayisiyla yapildigini ortaya koymaktadir. Diger
taraftan, bu yaklagimda esit muamele ilkesinin, esitlik ve ayrimcilik yasagi
kavramlartyla esdeger goriildiigiinii sdylemek miimkiindiir.

Davada Bay Maruko hayatini kaybeden ayni cinsiyetteki kayitli partnerinin emekli
maagint alamadigt i¢in cinsel yonelime dayali ayrimcilik iddiasiyla ulusal
mahkemeye bagvurmustur. Dava, ABAD’1n éniine gelmis ve ABAD, Istihdam
Esitligi Direktifi’nin istthdam ve mesleki konularda ayrimciligin her tiiriiyle
miicadele edilecegine iligkin amaci dogrultusunda Bay Maruko’nun kendisi ile
karsilastirilabilir durumda biriyle kiyaslandiginda daha az avantajli muamele
gormesi durumunun ortaya c¢ikabilecegini ifade etmis ve Bay Maruko’nun
karsilastirilabilecegi kisiye iligkin kriteri ulusal mahkemenin takdirine birakmistir.
Bir anlamda ulusal mahkemenin farkli cinsiyette ayn: durumu yasayan bir kisiyi
Bay Maruko ile karsilastirilabilir goriip gérmemesinin ulusal hukuk ¢er¢evesinde
degerlendirilmesi uygun goriilmiistiir.
3 Clifford, “Locating Equality,” 16.
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Bu anlayisla AB esitlik ve ayrimeilik yasagi hukukunda yer alan esit
muamele ilkesi sekli esitlik kavramiyla paralel bir noktaya gelmektedir.
Nitekim sekli esitligin temelinde de muamelede esitlik yatmaktadir. Esit
olanlara esit, esit olmayanlara esitsiz muamele temeline dayanan sekli esitlik
anlayisinda dagitilan seyin herkese esit muamele ile dagitilmasi, esitligin
saglanacagr anlamimna gelmektedir. Oysa dagitim meselesinin esitligi
saglamada yeterli olmadigi, bunun yalnizca yasal diizlemde bir esit muamele
anlayisi olarak kaldigini sdylemek miimkiindiir. Bu ise, kisilerin taleplerinden
bagimsiz, kisilerin kimlik ve degerlerinden ari, yasa koyucular tarafindan
uygun goriilen esit muamelenin bir ifadesidir.

Bu acidan bakildiginda sekli esitlik ilkesinin AB ayrimcilik yasagi
hukukundaki hakim yaklasim olmasi1 kapsam kisitlamalarini da beraberinde
getirmektedir. Bu ¢ercevede oOzellikle AB ayrimcilik yasagi ve esitlik
direktiflerinde dogrudan ve dolayl ayrimeilik konusunda
“karsilastirilabilirlik” kriterinin aranmasi, ayrimcilikla kars1 karsiya kaldigini
iddia eden kisinin ayrimciliga ugradigini ileri stirebilmesi 6niinde engel tegkil
etmektedir. Nitekim direktiflerin birgogunda ayrimeiligin tespiti konusunda
bir “kimsenin karsilagtirilabilir durumda oldugu diger bir kisiye kiyasla” daha
dezavantajli muamele gérmesine yonelik bir anlayisin yer aldigini sdylemek
miimkiinddir.

Suzanne Goldberg’a gore, ayrimciliga maruz kaldigini iddia eden kisi ile
karsilastirilacak kisinin korunan ayrimeilik temeli haricinde tiim bakimlardan
benzer olmasi gerekmektedir ki bu yaklagim ayrimcilik yasagi hukukunun
gereklerini karsilamaktan uzaktir.*® Goldberg, ozellikle istihdam alaninda
gegmiste oldugu gibi calisanlarin yaptigi isin ayni oldugu ve calisanlarin
standardizasyonunu gosteren Taylorcu bir is tipi yerine, giliniimiizde
calisanlarin yeteneklerinin ve kapasitelerinin 6nemsendigi bilgi temelli bir is
tipinin mevcut oldugunu vurgulamaktadir. Dolayisiyla Goldberg, degisen
calisma kosullar gercevesinde karsilastirilabilir birini bularak ayrimeiligi
ortaya koyma yaklagiminin yetersiz kaldigimi savunmaktadir. Goldberg,
karsilastirilabirlikteki esas meselenin korunan temel ve muamele arasindaki
iliskiyi kurmakta yattigin1 savunmaktadir. Bunun ise karsilagtirilabilir biri
olmadiginda ayrimciligin ispati konusunu agikta biraktigini ifade etmektedir.
Nitekim neredeyse tamamen benzer ya da kismen benzer durumda birini
bulmak her zaman miimkiin olmamaktadir. Coklu ayrimcilik durumlarinda

% Suzanne B. Goldberg, “Discrimination By Comparison,” 120 Yale L.J. 728 (2011):
731.
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ise, benzer 6zellikleri sebebiyle, benzer isi yaptigi kisiye kiyasla ayni kisi ya
da kurum tarafindan ayrimcilifa maruz kaldigini iddia etmek neredeyse
imkansiz durumdadir.

Holzleithner ise ayrimciligin, mallarin dagitimiyla ilgili bir sey oldugunu
vurgulayarak karsilastirma 6l¢iitlinii elestirmektedir. Holzleithner‘a gore, AB
ayrimcilik yasagi hukukunda oldugu gibi birine, karsilastirilabilir durumdaki
diger birine kiyasla cinsiyeti, 1rki, yasi, engelliligi nedeniyle daha az avantajl
muamele yapmak, mallarin dagitiminda esit pay almasi oniinde engel teskil
etmektedir.® Schiek ve Mulder’a gore de karsilastirilabilir kisi bulma konusu
sorunludur ve bu kriter kaldirilabilir ya da esnetilebilir.®” Ornegin hamile bir
kadin i¢in karsilastirma kriterinin aranmamasi gibi, sadece belirli kisilere
yonelik olan kalipyargilar icin de bu kriter kullanilmayabilecektir. Morris de
karsilastirilabilir biri bulma kriterini elestirmektedir. Buna gore 6rnegin, kadin
is¢i karsilastirma yapabilmek icin erkek is¢i bulmak durumundaysa, bu erkek
is¢inin norm olarak kabul edildiginin gostergesidir.*

AB ayrimcilik yasagi direktiflerinde yer alan ‘“karsilastirilabilirlik”
kriterinin, ABAD tarafindan da referans alindigi goriilmektedir. Nitekim
ABAD’m kimi davalarda karsilastirilabilir bir 6rnek olmamasi sebebiyle
ayrimciligin var olmadig1 ydniinde tespit yaptigini sylemek miimkiindiir (Or:
A. Racke GmbH & Co. V Hauptzollamt Mainz, P v S and Cornwall County
Council).®* Bununla birlikte 2023 yilinda yaymmlanan Ucret Seffafligi

% Elisabeth Holzleithner, “Mainstreaming Equality: Dis/Entangling Grounds of
Discrimination, in: Transnational Law and Contemporary Problems,”
Transnational Law & Contemporary Problems 14 (2005).

3" Dagmar Schiek ve Jule Mulder, “Intersectionality in EU Law: A Critical Re-
appraisal,” iginde European Union Non-Discrimination Law and Intersectionality,
ed. Dagmar Schiek et al. (New York: Routledge, 2011), 14.

3 Anne Morris, “Constitutionalising Equality in the European Union: Tolerance and
Hierarchies,” International Journal of Discrimination and the Law 8 (2005): 34.

39 “Case C-162/96 (Court of Justice) A. Racke GmbH & Co. V Hauptzollamt Mainz

[1998] ECR 1-03655,” Erisim Tarihi: Nisan 13, 2023, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61996CJ0162.
Racke sirketinin ithal ettigi saraplarin gimriik tarifesinde para doniisiimiiyle ilgili
glindeme gelen bir anlagmazlikta, Racke ayn1 durumdaki sarap ithalat¢ilarina farkl
muamele yapildig1 gerekgesiyle AET Antlagmasi’nin 40. maddesinin 3. fikrasinda
yer alan ireticiler ve tiiketiciler arasinda ayrim yapilmamasi hiikmiine aykirilik
iddiasinda bulunmustur. ABAD bu davada bir ayrimeilik olmadigimi hiikme
baglamis ve ayrimciligin yalmizca karsilastirilabilir durumlara farkli kurallarin
uygulanmasi ya da farkli durumlara aynmi kurallarin uygulanmasi oldugunu
belirtmistir
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Direktifi’nde, karsilastirilabilecek varsayimsal birinin de olabilecegi ifade
edilmistir.** Bu husus literatiirdeki tartismalarin AB hukukuna yansidiginin
gostergesidir ve halen istihdam alaniyla sinirli kalsa da varsayimsal bir
karsilastirma ile kisinin ele alinabilecegi vurgusu, ayrimcilik yasaginin
kapsaminin genisletilmesi agisindan 6nemli bir adim olabilecektir.

Kapsam kisitlamasinin ~ AB  ayrimcilik  yasagi  ve  esitlik
diizenlemelerindeki bir diger yansimasi ayrimcilik yasagi kapsamina giren
alanlarim smirliligidir. Bunun anlami, AB’nin yasak getirdigi ayrimeilik
temellerinin her alan1 kapsamamasi ve her alani kapsayan bir ayrimcilik
yasaginin da olmamasidir. Genel olarak bakildiginda AB’nin istihdam,
istithdama erisim, mesleki egitim, ¢alisma kosullari, sosyal giivenlik, sosyal
koruma, mal ve hizmetlere erisim ve egitim alanlarinda ayrimciligi
yasaklayan diizenlemeler getirdigi goriillmektedir. Bununla birlikte 6rnegin,
Irk Esitligi Direktifi’nden anlasilacagi lizere, irk ve etnik kokene dayali
ayrimcilik yasagi mal ve hizmetlere erisimi kapsamamaktadir. Ayrica,
Istihdam Esitligi Direktifi'ne bakildiginda yasa, engellilige, dine ve cinsel
yonelime dayal1 ayrimeilik yasaginin sosyal koruma ve sosyal giivenlik alani
icin gegerli olmadigi goriilmektedir. Bu durumda da o6rnegin, engelli bir
bireyin saglik alaninda ugrayabilecegi bir ayrimeciligin ikincil diizenlemeler
kapsaminda olmadigini sdylemek miimkiindiir.

S6z konusu kapsam kisidin1 agmaya yonelik olarak 2008 yilinda Avrupa
Komisyonu “Esit Muamele Ilkesinin Din veya Inang, Engellilik, Yas veya
Cinsel Yonelim Fark Etmeksizin Kisiler Arasinda Uygulanmasia Iliskin
Konsey Direktifi” dnerisi hazirlamistir. Taslak direktif temel olarak istihdam
Esitligi Direktifi’nin kapsamindaki kisitliligi asmayi hedeflemektedir.!
Nitekim taslak direktif, Irk Esitligi Direktifi'nde sayilan ancak Istihdam
Esitligi Direktifi’nin kapsamina alinmayan alanlar1 kapsamaktadir. Bunlar,
sosyal giivenlik ve saglik da dahil olmak {izere sosyal koruma, sosyal
avantajlar, egitim, ve barinma da dahil olmak {izere mal ve hizmetlere
erigsimdir. Bununla birlikte taslak direktif, AB’nin yetkisi, ulusal hassasiyetler

40 Ucret Seffafligi ve Yiiriitme Mekanizmalar1 araciligiyla Erkek ve Kadim
Arasindaki Esit Ise veya Esit Degerdeki Ise Esit Ucret ilkesinin Uygulanmasinin
Gtiglendirilmesine iligkin 2023/970 sayili ve 10 May1s 2023 tarihli Parlamento ve
Konsey Direktifi, Eur-Lex, Erisim Tarihi: Aralik 5, 2023, https://eur-
lex.europa.eu/legal-content/EN/T XT/PDF/?uri=CELEX:32023L0970.

“Esit Muamele [lkesinin Din veya inang, Engellilik, Yas veya Cinsel Y6nelim Fark
Etmeksizin Kisiler Arasinda Uygulanmasina iliskin Konsey Direktifi Taslag
Agiklayict Memorandum”, Eur-Lex, Erigim Tarihi: Temmuz 14, 2023, https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0426:FIN:EN:PDF.

41
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ve direktifin liye devletler ilizerinde yol agacagi mali yik gibi konular
nedeniyle halen kabul edilebilmis degildir.

C. Coklu Ayrimcilik Meselesi

Coklu ayrimcilik diizenlemelerinin AB hukukunda yer almamasinin
nedeni ayrimcilik temellerinin tek eksenli bir anlayisla ele alinmasinda
yatmaktadir. Bunun sebebi ise, bicimsel ve soyut bir ¢erceve olarak esitlik
anlayisindan ayrimciligin yasaklanmasiyla esitligin saglanabilmesi esasen
ayrimciliga maruz kalan gruplart tek tek ve homojen olarak ele almay1 da
beraberinde getirmesidir. Ornegin irka dayali ayrimcilikla kars1 karsiya kalan
bir kadinin, 1rk1 sebebiyle karsilagtigi daha az avantajli muamelenin ortadan
kaldirilmast i¢in yapilacak bir diizenleme yeterli goriilmektedir. Oysaki
ayrimciliga maruz kalan kisilerin birden fazla 06zelligi buna sebep
olabilecekken, ayrimcilikla karsi karsiya kalan gruplarin  monolitik
degerlendirilmesi de bireysel farkliliklarin ihmal edilmesine yol agmaktadir.

Coklu ayrimcilik kavrami, 1980°lerin sonu ve 1990’larin basinda
kesigimsellik kavramiyla birlikte ve agirlikli olarak Afro-Amerikan feminist
akademisyenler tarafindan ele alinmustir. Ozellikle 1960 ve 1970’lerde
ABD’de siyahi kadinlarin maruz kaldig1 esitsizliklere pek cok toplumsal
faktoriin ayn1 anda etkili olduguna yonelik feminist savlar,*? 1980’lerde
literatlire kesisimsellik kavraminin dahlini getirmistir. Bununla birlikte
Makkonen’in de hakli tespitiyle, ¢oklu ayrimecilik kavraminin anlami ve
uygulanabilirliginin belirsiz kalmasi ve genel olarak akademik diizeydeki
tartismalarla  sinirli  olmas1,®®  ¢oklu ayrimcilik  kavrammin  hukuki
diizenlemelere taginmasini geciktirmistir.

Coklu ayrimcilik kavraminin ¢ikiginin kesisimsellik kavramiyla birlikte
olmasi kavramin i¢lemini de etkilemistir. Kesisimsellik daha tarihsel ve
toplumsal bir kavrama isaret etmektedir. Ozellikle siyahi kadinlar1 merkeze
alarak cinsiyet ve irkin kadinlara yonelik yarattigni baskiyr merkezine
oturtmaktadir. Crenshaw 1989 yilinda yayimladigi makalesinde, “siyahi
kadin”1 merkeze alarak kesigimselligin 6nemini ortaya koymaya calismustir.
Crenshaw, ayrimcilik caligsmalarindaki baskin yaklasimin tek eksenli
diistinmeye sevk ettigini vurgulamaktadir. Crenshaw’a gore, ayrimeilik yasagi

42 Anna Carastathis, “The Concept of Intersectionality in Feminist Theory,”
Philosophy Compass 9, no 5(2014).

4 Timo Makkonen, “Multiple, Compound And Intersectional Discrimination:
Bringing The Experiences Of The Most Marginalized To The Fore,” Institute For
Human Rights Abo Akademi University (2002): 1.
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literatiiriinde cinsiyet ve 1rk birbirinden ayr1 kavramlar olarak ele alinmakta
ve bu da ayrimcilik literatiiriiniin tek eksenliligine katki yapmaktadir.
Kesisimsellik ise, irk ve cinsiyetin toplamindan daha fazlasina isaret
etmektedir. Bunun anlami, siyahi kadinlarin, beyaz kadinlar ve siyahi
erkeklere gore farkli ayrimcilik bicimlerini deneyimleme ihtimalinden
kaynaklanmaktadir.*

Goldberg ise, kesisimsellik teorisinin, ayrimciligin tek bir kategori
altinda korunmasi yerine bir¢cok kimlik ekseninin birlesimine dayanmasi
gerektigini savunduguna vurgu yapmaktadir.*® Bunun altinda yatan temel
neden, kesisimsellige gore Dbireyin deneyimledigi  ayrimciligin
farklilagmasidir. Bu yiizden de kisinin, ayrimcilifin 6nlenmesi kapsaminda
korunan alanlardan biriyle ilgili olarak m1 ayrimciliga maruz kaldig1, ayrimet
oldugu iddia edilen eylemin korunan ayrimcilik temeli ile mi ilgili oldugunun
tespit edilmesi 6nem tagimaktadir.

Hutchinson’a gore de tek eksenli ayrimcilik yasagi, ayrimciligin
Onlenmesine yeterli cevabi verememektedir. Hutchinson, ayrimcilik konusuna
literatiirde iki tip yaklasim oldugunu vurgulamaktadir.*® Bunlardan biri 6zcii,
digeri ise kesisimsel yaklasimlardir. Ozcii yaklasimlarim bakis acisindan
ayrimeilikla ilgili diizenlemeler tek eksenli olarak ele alimaktadir. Ornegin,
gey ve lezbiyen politikalari, beyaz, {ist sinif ve erkek egemen bir bakis agisiyla
ele alinmaya yatkindir. Burada gey ve lezbiyenlerin irki ve ait oldugu sinifsal
konum g6z ardi edilir. Bu ise Hutchinson’a gore, ayrimcilik yasagina
siyaseten birilerinin ayricaliklarina hizmet eden dislayici bir yon
kazandirmaktadir. Bununla birlikte kesisimsel yaklasimlar, kimliklerin
monolitik kategoriler olarak ele alinmasini baski araci olarak gérmekte ve bu
sayede ayricalikli gruplara hizmet edildigi ger¢egini agiga ¢ikarmaktadir.*’

Iris Marion Young’un farklilik politikasina iligskin goriisleri de ¢oklu
ayrimcilik tartigmalart agisindan onemlidir. Young, pozisyonel farklilik ve

4 Kimberle Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist
Politics,” University of Chicago Legal Forum, no 1 (1989): 139-150.

% Suzanne B. Golberg, “Identity-based Discrimination and the Barriers to

Complexity,” i¢inde i¢inde European Union Non-Discrimination Law and

Intersectionality, ed. Dagmar Schiek et al. (New York: Routledge, 2011), 177.

Darren Lenard Hutchinson, “Identity Crisis: Intersectionality,

Multidimensionality, and the Development of an Adequate Theory of

Subordination,” MICH. J. RACE & L., 6 (2001): 308.

47 Hutchinson, “Identity Crisis,” 308.

46
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kiiltiirel farklilik arasinda bir ayrima giderek esitlik ve adalet tartigmalarinda
liberal goriisiin sinirlarim sorgulamaktadir.*® Nitekim Young, adalet ve esitlik
icin ayrimcilik yasagi gerektigine yonelik 1980’lerdeki baskin goriisii
sorunsallagtirmaktadir. Ona gore bu yaklasim, bireylerin toplumsal
konumlarini dikkate almadan herkese ayni ilkeler iizerinden dagitim yapma
amaci1 tasimaktadir. Bu durum da bireyler arasindaki farkliliklar1 gérmezden
gelmektedir. Bir baska ifadeyle Young’a gore, herkese esit muamele yapma
yaklasimi toplumsal konumlarin getirdigi maddi farkliliklar, is boliimi,
dezavantajli gruplarin yasam bigimleri ve normallestirilmis standartlart
hesaba katmamaktadir. Young’a goére bu durum cinsiyet, irk, ve smif
esitsizliklerinin yeniden iiretilmesi sonucunu dogurmaktadir.*® Ayni grubun
parcasi olan kimlikler, ayni sekilde ele alinmakta, kimlikler aras1 farkliliklar
gormezden gelinmektedir.

Sarah Hannett, ayrimcilik yasagi diizenlemelerinde yer alan
karsilastirilabilirlik 6l¢iitii tizerinden ¢oklu ayrimcilik kavraminin ayrimcilik
yasagl hukukundaki eksikligine isaret etmektedir. Hannett, ayrimcilik
temellerinin dezavantajli muameleyle karst karsiya kalan iddia sahibinin
deneyimine gergekten karsilik gelip gelmedigine bakilmaksizin ayrimeilik
magdurlarm biitiinciil olarak korumaya y&nelik oldugunu ifade etmektedir,*
ki bu durum bireysel farkliliklar1 disarda birakmaktadir. Hannett ayrica, coklu
ayrimcilik durumlarinda karsilastirilabilir birini bulma 6lgiitiiniin isleri daha
da karmasik hale getirdigini savunmaktadir. Oysa Hannett’ye gore,
karsilastirilabilir olma 6l¢iitii, ayrimcilik iddiasinda bulunan kisinin kendisine
yonelik orantisiz muameleyi tek bir eksen {izerinden tamimlamaktadir.®* Coklu
ayrimcilik durumunda uygun bir karsilastirilabilir kisi veya durum bulma
Ol¢iiti sorunlu hale gelmektedir. Gergekten de dogrudan ya da dolayh
ayrimciliga ugradigi iddiasinda bulunan kisi, birden fazla ayrimecilik
temeliyle, ¢oklu ayrimcilikla karsi karsiya kalmig olsa dahi, biriyle ilgili
sikayette bulunabilmektedir.

Benzer sekilde Makkonen, ayrimcilik c¢aligmalarindaki baskin
yaklasimin tek bir olaya odaklanarak ayrimciligi ortaya koymaya ¢aligmak

4 Iris MarionYoung, Justice and the Politics of Difference, (New Jersey: Princeton
University Press, 1990), 79-82.

49 Young, Justice and the Politics of Difference, 79-82.

% Sarah Hannett, “Equality at the Intersections: The Legislative and Judicial Failure
to Tackle Multiple Discrimination,” Oxford Journal of Legal Studies 23, no 1
(2003): 67.

51 Hannett, “Equality at the Intersections,” 70.
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oldugunu vurgulamaktadir. Oysaki Makkonen’e gore, ayrimcilik var oldugu
ortamdaki tarihsel ve toplumsal baglamla degerlendirilmeli ve tarihsel ve
toplumsal siirecte dislanan dezavantajli  gruplar1 hesaba katarak
anlagilmalidir.> Ancak bu sekilde kesisimsel bir yaklasim da saglanmis
olacaktir. Verloo ise, ¢oklu ayrimeiliga yonelik “her soruna uyan tek ¢oziim”
yaklasiminin tiim toplumsal kategorilerin esitsizliklere ayni sekilde baglandig:
varsaymmlarinim dogru olmadigm ifade etmektedir.*

AB acisindan degerlendirildiginde, bir kisinin birden fazla 6zelligi
sebebiyle coklu ayrimcilik iddiasinda bulunmasi 6ncelikle magdur oldugunu
iddia eden kisinin karsilastirilabilir bir kisi veya durum bulma ihtimali ¢ok zor
oldugundan miimkiin olmamaktadir. AB kurucu ve tadil antlagmalarinda
coklu ayrimcilik kavrami hi¢ yer almamaktadir. 2000 yili ve sonrasinda
cikarilan ayrimcilik yasagi direktiflerinin ise dibace bdliimlerinde ¢oklu
ayrimciliga atif yapildigi goriilmektedir.

ABAD’in da igtihadi incelendiginde ise, ¢oklu ayrimcilik konusunda
oncii bir rol oynama niyetinin olmadigimi sdylemek miimkiindiir. Nitekim
birden fazla ayrimcilik temeliyle baglantili olan davalarda yalnizca bir
ayrimcilik temeli iizerinden degerlendirme yapmaktadir. Ornegin, uyrukluga
dayali ayrimciliga iliskin kararlarda uyruklukla birlikte gelen cinsiyet ya da
yas gibi hususlarin ayrimcilik temeli olarak hesaba katilmamasi dikkat
cekmektedir (Or: Allue®, Spotti, Schoning-Kougebetoulou ve Scholz).

Bununla birlikte, AB’nin 2023 yilinda yayimladigi Ucret Seffafligi
Direktifi’nde ¢oklu ayrimcilik yerine ilk kez kesisimsel ayrimeilik kavramina
yer vermesi Onemlidir. Diger direktiflerle kiyaslandiginda AB’nin bu kez
coklu ayrimeilik yerine kesisimsellik kavramini tercih etmesi dikkat ¢ekicidir.

%2 Timo Makkonen, “Multiple, Compound And Intersectional Discrimination:
Bringing The Experiences Of The Most Marginalized To The Fore,” Institute For
Human Rights Abo Akademi University, (2002): 1.

% Micke Verloo, “Multiple Inequalities, Intersectionality and the European
Union,” European Journal of Women'’s Studies 13, no 3 (2006): 222.

5 “Joined cases C-259/91, C-331/91 and C-332/91 (Court of Justice) Pilar Allué and

Carmel Mary Coonan and others v Universita degli studi di Venezia and Universita
degli studi di Parma [1993] ECR 333,” Erisim Tarihi: Haziran 6, 2024, https://eur-
lex.europa.eu/legal-content/EN/T XT/?uri=CELEX%3A61996CJ0162.
Davada, Italya’da yabanci uyruklu olarak c¢alisan Ogretmenlerin Italyan
iiniversitesi tarafindan gorev siirelerinin uzatilmamasi uyrukluga dayali ayrimeilik
yasaginin ihlali olarak goriilmiistir. Bununla birlikte ABAD, 0gretmenlerin
cinsiyetine yonelik bir degerlendirme yapmamis, tek bir temel {izerinden
ayrimcilig1 yorumlamustir.
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Direktifin kavramlarin tanimimi yaptig1 3. maddesinde kesisimsel ayrimcilik
kavraminin tanimina da yer verilmistir. Buna goére kesisimsel ayrimcilik,
cinsiyet ile Irk ile Istihdam Esitligi Direktiflerinde korunan alanlarin
birlesimiyle ortaya ¢ikan ayrimciliktir. AB’nin bu tutumuna iliskin, 6zellikle
Kovid-19 salgini sonrasi istihdamda kadin ¢alisanlarin ve kadin olup baska bir
ozelligi sebebiyle de ayrimciliga ugrayan kisilerin magduriyetini dikkate
aldig1 yorumunu yapmak miimkiind{ir.

Sonug

Makalenin temel iddiasi, AB’nin ayrimcilik yasagr ve esitlik
diizenlemelerine yonelik eksiklik ve sorunlarin nedeninin AB’nin ayrimcilik
ve esitlik kavramlarina yiikledigi anlam oldugudur. AB, esitlik ve ayrimeilik
yasag1 kavramlarini ayni1 anlama sahip kavramlar olarak kabul etmektedir. Bu
kabuliin sonucunda AB, diizenlemelerini ayrimcilifin olmamasinin esitligin
olmas1 anlamimna geldigi yaklasimiyla yapmaktadir. Ayrica esitligi
ayrimciligin yasaklanmasiyla ulasilabilen bir ilke olarak gérmektedir.

Esitlik  kavrami  agisindan  degerlendirildiginde, AB  hukuku
diizenlemelerinde bicimsel ve soyut bir gerceve olarak esitlik anlayiginin
hakim oldugu goriilmektedir. AB, esitli§i evrensel bir ilke olarak kabul
etmekte, esitligi bir dagitim meselesi olarak ele almakta ve esitlik ve 6zgiirliik
arasindaki iligkiyi dogru orantili olarak yorumlamaktadir. Nitekim ABA’nin
21. maddesinde insan haklar1 ve temel Ozgiirlikklerin evrenselligi kabul
edilmistir. Bunlarin yan1 sira, bigimsel ve soyut bir ¢erceveden esitligin bir
dagitim meselesi olmasina iliskin varsayimin AB hukuku esitlik ve ayrimcilik
yasagl diizenlemelerinde de kendine yer buldugunu sdylemek miimkiindiir.
AB, kurulusu itibariyle ekonomik temelli bir aktér ve tek pazari tesis etme
amac1 icerisinde bir aktdr olarak, bu tek pazar icinde neyi kime nasil
dagitacagi sorusuyla karsi karsiyadir. Bu dogrultuda ilk olarak Roma
Antlagsmasi’nda gordiigiimiiz esit ise esit licret ilkesi tek pazarin selameti
acisindan istihdam alaninda kadin ve erkek arasindaki esit muameleyi garanti
altina almay1 hedeflemistir. Roma Antlagsmasi’nin ardindan ise AB’nin farklh
toplumsal gruplar arasinda esit dagitim yapma kaygisinin hukuksal diizleme
yansimalar1 gériilmektedir. Nitekim burada da istihdam, mal ve hizmetler gibi
ayrimcilik yasagi diizenlemelerinin kapsadigi alanlarda, bu alanlara katki
saglayanlarin payini koruma bir mesele haline gelmektedir. Son olarak,
bicimsel ve soyut bir kavram olarak esitligin temel 6zelliklerinden biri digeri
esitlik ve Ozgilirlugl birbirine zit iki kavram olarak goérmesidir. Bir bagka
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ifadeyle, Ozgiirliiklerin arttigi noktada esitsizliklerin artacagi, esitligin
giiclendigi noktada ise 6zgiirliiklerin kisitlanmaya mahk{im oldugu iddiasidir.

AB hukukunda ayrimcilik ise esitlik-6zgiirliik temelli ele alinmaktadir.
Bir baska ifadeyle, ayrimcilik bir hak eksikliginin sonucu olarak goriilmekte,
ayrimciligin engellenmesi ise bu hak eksikliginin telafisine odaklanmaktadir.
Bu ise, hukuksal diizlemde getirilen ayrimcilik yasaginin toplumsal
gercgeklikten kopuk seyretmesine yol agmaktadir. Nitekim ayrimeiligin deger
temelli boyutu ihmal edilmekte, ayrimciliin kimlik ve taninmayla iliskisi ele
alinmamaktadir.

AB’nin esitlik ve ayrimecilik kavramindan bu anladiklar esitligi,
ayrimciligin - yasaklanmasiyla ulasilabilen bir ilke haline getirmekte,
dolayisiyla ayrimcilik yasagi ve esitligi es anlamli iki kavram olarak
konumlandirmaktadir. Bu durum ise, AB ayrimcilik yasagi ve esitlik
diizenlemelerinde hiyerarsik esitlik, kapsam kisitlamalar1 ve ¢oklu ayrimciliga
yonelik bir diizenlemenin olmamasi sorunlarmma yol agmaktadir. Farkli
ayrimcilik temelleri, farkli sekilde diizenlenmekte ve koruma diizeyleri ile
istisnalar1 farklilasmaktadir. Bazi ayrimcilik temelleri daha fazla alani
kapsarken, bazilarinin kapsami daha sinirli kalmaktadir. Ayrimciligin tespiti
icin  getirilen  karsilagtirilabilirlik ~ Kkriteri  ise  ayrimcilik  yasagi
diizenlemelerinin kapsaminin sinirliligina katki yapmaktadir. Son olarak,
ayrimcilik yasagi ve esitlik diizenlemelerinde c¢oklu ayrimciliga yer
verilmemesi, birden fazla ayrimcilik temeli nedeniyle ayrimciliga ugrayan
kisilerin ihtiyaclarina cevap verememektedir.

Temel amaci esit muameleye ulasmak olan mevcut AB esitlik ve
ayrimcilik yasagi diizenlemelerinin ortaya cikardigi eksiklik ve sorunlari
asabilmek i¢in ise amacin esit muameleye degil, esitlige ulagsmak olmasi ve
diizenlemelerin toplumsal boyutu goézeterek giiclendirilmesi 6nemlidir. Bir
baska ifadeyle, bigimsel ve soyut bir ¢ergeve olarak esitlik anlayisi esit
muameleyi amag olarak gérmektedir. Esitlik-6zgiirliik temelli ayrimcilik ise,
toplumsal boyutu goz ardi etmektedir. Kisilere esit muamele ile kisilerin
esitler gibi davranmast ve ayrimciligin toplumsal kokeninin dikkate
alinmamasi, ayrimcilig ortadan kaldirmamaya devam edecektir. AB, esitligi
ama¢ edindiginde ve hukuki baglayiciligi bulunmayan diizenlemelerle
destekledigi ayrimcilik yasagi ve esitlik konusunun toplumsal karsiligini
sorguladiginda, Avrupa vatandaslarinin talepleriyle sekillenen ve uygulamada
sonu¢ veren bir yasal diizleme oturtabilecektir.
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Abstract

In recent years, a discernible shift has occurred in the European Union's (EU)
stance and policies towards China, prompted by a confluence of crises including
different interpretation of human rights concept, the conflict between Ukraine and
Russia as well as Sino-US tensions. Meanwhile, many European Union (EU)
countries express skepticism about China's Belt and Road Initiative (the BRI),
perceiving it as a potential threat to their national interests. In the event of a
confrontation between the US and China, the EU is gradually inclined to align itself
with the US. Despite its economic prowess, the EU, as a collective entity, is viewed as
strategically limited when dealing with China, resorting mainly to technology and
commercial restrictions. The EU finds itself walking a delicate line, leveraging its
economic strength yet recognizing its strategic constraints in addressing the
multifaceted relationship with China. In light of these developments, this article seeks
to analyze the evolving dynamics of Sino-EU relations, leading to an inherently
unstable partnership.

Keywords: China, EU, the BRI, US, Russia

Jeopolitik Ip Canbazligi: Degisen Diinya Diizeninde Cin-AB Iliskilerinin
Karmagsik Dinamikleri

Ozet

Son yilarda, Avrupa Birligi'nin (AB) Cin'e karsi tutumu ve politikalarinda
belirgin bir degigim yasandi. Bu degisim, Insan haklart kavramin farkli yorumlanmast,
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Ukrayna ile Rusya arasindaki ¢atisma ve ABD ile Cin arasindaki gerginlik gibi
krizlerin etkisiyle tetiklendi. Ayni zamanda, bir¢ok Avrupa Birligi (AB) iilkesi, Cin'in
Kusak ve Yol Girisimi'ne (BRI) ulusal ¢ikarlarina potansiyel bir tehdit olarak
gormekte ve buna karsi kuskucu bir tutum sergilemektedir. ABD ve Cin arasinda bir
catisma durumunda AB'nin kendini ABD ile uyumlu hale getirmeye egilimli oldugu
belirtilmektedir. Ekonomik giiciine ragmen, AB, kolektif bir yapt olarak, Cin ile
iliskileri ele alirken stratejik olarak smirli olarak goriilmektedir ve genellikle
teknoloji ve ticari kisitlamalara bagvurmaktadir. AB, ekonomik giictinii kullanirken
stratejik kisitlarini taniyan ve Cin ile olan karmasgik iligkiyi ele alirken dikkatli bir
¢izgi izleyen bir konumda bulunmaktadir. Bu gelismeler 1s1ginda, bu makale, dogal
olarak istikrarsiz bir ortaklik olan Cin-AB iliskilerinin evrilen dinamiklerini analiz
etmeyi amaglamaktadir.

Anahtar Kelimeler: Cin, AB, Kusak-Yol Projesi, ABD, Rusya

Introduction

Since 1975, China and the European Union (EU) have navigated a
complex relationship marked by fluctuating dynamics. Economic
collaboration has thrived due to shared interests, yet their political disparities
have introduced significant hurdles, leading to a scenario where interactions
lean heavily towards economic cooperation while maintaining a chilly
political rapport. Fundamental differences in governance, human rights, and
geopolitical outlooks impede warmer political ties, with China's authoritarian
regime contrasting starkly with the EU's emphasis on democratic values.
Contrary to its initial wishfully thinking of China, in recent years, The EU
perceives China as a systemic rival, contributing to a more confrontational
approach, compounded by differences in values and regulatory standards, as
well as technological competition and concerns about Chinese investments.
This complexity leads to a strained relationship between China and the EU.

Both entities recognize the benefits of economic interdependence, yet
ideological disparities and conflicting stances on global affairs shape a
relationship characterized by cautious economic collaboration and restrained
political engagement. This dual nature underscores the enduring economic ties
amidst challenges in reconciling their contrasting political landscapes. The
EU's mounting concerns regarding China's trajectory prompt a shift towards a
more confrontational paradigm, aligning with the United States' containment
strategy. Navigating these complexities, the EU seeks a balanced approach
that addresses apprehensions about China's ambitions while acknowledging
areas of cooperation. Collaboratively with the United States and Japan, the EU
strategically leverages Western strengths to influence China, particularly in
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market access, overcapacity, and technology transfer. Additionally, the EU
engages in security affairs within the Asia-Pacific region to counterbalance
China's influence.

The dynamic between the United States, China, and the European Union
(EVU) profoundly shapes global geopolitics. Tensions between the US and
China reverberate in EU-China relations, influencing the EU's stance. Despite
Russia's invasion of Ukraine, the close ties between Russia and China raise
concerns among EU nations. EU countries have questioned China's motives
behind initiatives like the Belt and Road, viewing them as potential threats to
national interests. In a hypothetical US-China confrontation, the EU is
expected to align with the US, though its influence may be limited beyond
imposing certain restrictions on China. While the EU boasts economic
strength, it remains strategically overshadowed by China. Cooperation exists
in areas like climate change and energy, but the EU is wary of China's
advancements in Al. Sino-EU relations have evolved under Xi Jinping's
leadership, becoming politically tense while maintaining commercial
interactions. The future promises a continuation of this dynamic, with the EU
navigating its position amid global power shifts. This article endeavors to
scrutinize the evolving dynamics of Sino-EU relations amidst an intrinsically
unstable partnership.

This article endeavors to scrutinize the evolving dynamics of Sino-EU
relations amidst an intrinsically unstable partnership. Commencing with an
exploration of the historical trajectory of Sino-EU relations, the analysis
subsequently delves into aspects affecting EU-China relations such US-China
tensions, the BRI as well as the Russian factor. By evaluating both the
opportunities and challenges stemming from these dynamics, this study
concludes by arguing the EU is poised to adopt a well-rounded strategy,
sustaining its involvement with China while actively working to minimize
potential risks and bolster resilience within its economic ties.

I. Theoretical Framework

As Casarini argues, EU-China relations as a scholarly field within the
wider field of international relations (IR) has only recently begun to take clear
shape.! In the complex tapestry of global geopolitics, the relationship between
China and the European Union (EU) stands out as a multifaceted interplay of

! Nicola Casarini, “Remaking Global Order: The Evolution of Europe-China
Relations and its Implications for East Asia and the United States,”, Oxford
University Press, 2009, pp. 4-5.
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interests, ideologies, and interdependencies. While some scholars in the field
of International Relations (IR) have examined the “rise of China” through the
lens of trade dynamics, situating it within a liberal framework characterized
by globalized economic interdependence, others have placed greater emphasis
on notions of power, and multipolarity.? In the dominant realist paradigm, the
European Union (EU) has not merely been perceived as an international
organization but rather conceptualized as a unitary actor operating in an
anarchic global system. Consequently, IR discourse has extensively discussed
the Sino-EU relations around a “strategic triangle” of the United States, China
and the EU, envisaging a multipolar balance of power in which no one actor
can dominate.®

While traditional international relations (IR) theories, like realism and
neoliberalism, offer valuable frameworks for analysis, the China-EU
relationship defies simple categorization within these paradigms. Instead, it
encompasses elements of both realism and neoliberalism, reflecting a fine
balance of friction, cooperation, and competition that characterizes
contemporary international affairs. Realism, with its emphasis on state-centric
interests and power dynamics, provides insights into certain aspects of the
China-EU relationship. From a realist perspective, both China and the EU
countries pursue their national interests within the international system, often
prioritizing strategic goals and maintaining their respective spheres of
influence. China's assertive stance in the South China Sea and its Belt and
Road Initiative (BRI), as well as the EU's efforts to assert itself as a global
player through initiatives like the European Green Deal, exemplify this pursuit
of national interest within a realist framework. However, reducing the China-
EU relationship solely to realpolitik overlooks the significant economic and
cooperative dimensions that define their interaction. Neoliberalism, with its
focus on institutions, norms, and economic interdependence, offers additional
insights into this relationship. China and the EU are not only major trading
partners but also engage in extensive diplomatic dialogues, cultural
exchanges, and collaborative initiatives on issues ranging from climate change
to global governance reform.

2 Jeremy Garlick, “A critical analysis of EU-China relations: towards improved
mutual understanding.” Contemporary European Studies, 2013, Vol. 01, pp.51-70.

% David Shambaugh, “China Eyes Europe in the World: Real Convergence or
Cognitive Dissonance?”, in China-Europe Relations: Perceptions, Policies and
Prospects, Edited by David Shambaugh, Eberhard Sandschneider and Zhou Hong,
London and New York: Routledge, 2008, pp. 139-142.
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The evolving dynamics of the China-EU relationship underscore the need
for a more nuanced understanding that transcends the dichotomy between
realism and neoliberalism. While competition and power struggles exist, they
are intertwined with cooperation and mutual interests, reflecting a complex
web of interactions that defy simplistic categorizations. Understanding the
complexities of China-EU relations requires a multifaceted approach that
incorporates both realist and neoliberal international relations theories. By
examining the dynamics between these two major global actors through these
theoretical lenses, we can gain insights into the interplay of cooperation and
conflict across various dimensions, including their relations with the US,
responses to the Ukraine-Russia war, and trade relations.

While recognizing the potential for conflict and friction between China
and the EU, this study benefits from the insights of neoliberalism as advocated
by Keohane and Nye* since it provides useful concepts and analytical
framework for a comprehensive analysis of the current dynamics of the Sino-
EU relations. The concept of complex interdependence, as advocated by
Keohane and Nye, resonates strongly in the context of China-EU relations.
Beyond the traditional state-centric focus of realism, complex
interdependence acknowledges the role of non-state actors, transnational
networks, and soft power in shaping international relations. Civil society
organizations, multinational corporations, and academic/cultural institutions
play crucial roles in fostering cultural exchange, promoting dialogue, and
facilitating cooperation between China and the EU. By recognizing the
interplay between power politics and economic interdependence, as well as
the role of non-state actors in shaping global affairs, we can better understand
the dynamics at play.

Within the context of China-EU relations, complex interdependence
emphasizes the role of non-state actors such as multinational corporations,
civil society organizations, and transnational networks in shaping outcomes.
These actors operate across multiple channels of interaction, influencing
policy decisions, economic exchanges, and societal dynamics. In the context
of EU-China relations, the BRI emerges as a prime example of complex
interdependence, weaving together diverse actors and interests across
continents. China's BRI aims to enhance infrastructure connectivity, trade, and
investment along ancient Silk Road routes. For the EU, the BRI presents both

4 Robert O. Keohane and Joseph S. Nye, “Power and Interdependence: World
Politics in Transition,”, Boston: Little, Brown, 1977.
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opportunities and challenges. On one hand, European countries seek to benefit
from increased trade and investment opportunities facilitated by the BRI's
infrastructure projects. On the other hand, concerns regarding debt
sustainability, environmental standards, and geopolitical implications have
prompted cautious engagement and strategic recalibration within the EU.

While Keohane and Nye's concept of complex interdependence offers
valuable insights into the dynamics of the EU-China relations, it also
underscores the presence of wvulnerabilities that threaten stability and
cooperation.® Applying Robert Keohane and Joseph Nye's framework of
vulnerabilities to the EU-China trade and political relations might help us to
get a better understanding of the complexities of these relations. One such
vulnerability in the EU-China relations is the asymmetry in economic
interdependence. China's rapid economic rise and its state-led approach to
trade and investment have led to concerns within the EU about market access
restrictions, unfair competition, and violations of intellectual property rights.
This power asymmetry leaves the EU vulnerable against China. At this point,
one prominent vulnerability lies in China's state-led economy, characterized
by significant government intervention and control. While this model has been
influential in China's rapid economic growth and global influence, it also
creates vulnerabilities for EU countries. China's state-owned enterprises often
enjoy preferential treatment, including access to subsidies and market
protection, which can distort competition and disadvantage EU businesses
operating in China. Moreover, China's state-led economy contributes to
imbalances in trade relations with the EU. The influx of Chinese goods into
European markets, often at lower prices due to state support, can undermine
domestic industries in EU countries, leading to job losses. This vulnerability
is further strenghtened by the EU's reliance on Chinese imports for critical
goods and components, such as technology, raising concerns about strategic
autonomy. Moreover, the proliferation of non-state actors further complicates
EU-China relations. Multinational corporations operating in both the EU and
China play a significant role in shaping economic interactions. While these
corporations benefit from the opportunities presented by the EU-China
economic relationship, they also face challenges such as navigating different
regulatory environments and managing geopolitical tensions. Their actions
and interests can sometimes diverge from those of the EU or Chinese
governments, creating additional complexities and vulnerabilities in the

5 Robert O. Keohane and Joseph S. Nye, “Power and Interdependence: World
Politics in Transition,” 1977, New York: Longman, 2012, p.13.
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relationship. Transnational issues such as climate change and global health
also pose significant challenges to EU-China relations. Both parties recognize
the importance of cooperation on issues like climate change and pandemic,
yet differences in priorities and approaches can hinder progress. For instance,
the EU has stringent environmental regulations and advocates for ambitious
climate targets, while China's focus on economic growth sometimes conflicts
with environmental concerns. This misalignment of interests underscores the
vulnerability of EU-China cooperation on transnational issues.

Despite these vulnerabilities, both actors are bound by their economic
interdependence, with trade and investment flows serving as stabilizing
forces. Moreover, transnational networks of business, academia, and civil
society further deepen ties between the EU and China, fostering cooperation
beyond governmental spheres. However, the BRI's expansive scope and
China's assertive approach have also raised concerns within the EU regarding
fair competition, transparency, and adherence to international norms.
Emphasizing multilateralism, rule-based cooperation, and institutional
mechanisms, the EU aims to shape the BRI's trajectory in line with its own
priorities and standards. As the EU seeks to safeguard its interests and values,
it is engaging itself in a two-line struggle with China between competition on
the one side, and cooperation on the other.

I1. Twists and Turns in China-EU Relations

A. Initial Phase of Bilateral Relations

Since formal diplomatic relations were established between China and
the precursor of the European Union, the European Economic Community, in
May 1975, the bilateral relationship has undergone a tumultuous
developmental trajectory. Initially, from the establishment of diplomatic ties
until the close of the 20th century, both parties experienced a period of
adjustment.® During this time, the influence of the international strategic
environment significantly outweighed the capacity and willingness of each
side to independently cultivate their relationship. The mutual recognition and

® Enrico Fardella, Christian F. Ostermann, and Charles Kraus (Edited), Sino-
European Relations During The Cold War and The Rise Of A Multipolar World,
pp.174-184, Feburary 14, 2024,
https://www.wilsoncenter.org/sites/default/files/media/documents/publication/Sin
0_European_Relations_during_Cold_War_Rise_of Multipolar_World_%?282015
%29.pdf


https://www.wilsoncenter.org/sites/default/files/media/documents/publication/Sino_European_Relations_during_Cold_War_Rise_of_Multipolar_World_%282015%29.pdf
https://www.wilsoncenter.org/sites/default/files/media/documents/publication/Sino_European_Relations_during_Cold_War_Rise_of_Multipolar_World_%282015%29.pdf
https://www.wilsoncenter.org/sites/default/files/media/documents/publication/Sino_European_Relations_during_Cold_War_Rise_of_Multipolar_World_%282015%29.pdf
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establishment of relations between China and Europe were influenced by
shifts in the global landscape during the late Cold War era, constrained by
strategic dynamics between China, the United States, and the Soviet Union
(later Russia), as well as ideological divisions between East and West.’
Despite these developments, there was a notable absence of a robust economic
foundation and cooperative mechanisms, leading to occurrences such as
European sanctions against China and a decline in bilateral relations post-
1989.2

Following a phase of warming, China-EU relations entered a period of
rapid advancement in the early 21st century. This was characterized by the
signing of several political agreements, culminating in the establishment of a
"constructive partnership geared towards long-term stability in the 21st
century" (1998)° and a "comprehensive partnership™ (2001).2° Concurrently,
economic and trade cooperation between the two entities flourished. In 2003,
on the eve of the EU's expansion to the east, both China and the EU actively
sought to adopt a strategic perspective on their relationship, resulting in the
establishment of a "comprehensive strategic partnership." This period also
witnessed China issuing its inaugural policy document on the EU, marking a
period of heightened engagement between the two parties.™

7 Cai, Fangbo, “Zhong-Ou guanxi 70 nidn fazhdn lichéng huigu yu
zhanwang”(Review and Outlook of the 70-Year Development Course of China-
Europe  Relations), date of  access:  January @ 2, 2024,
http://comment.cfisnet.com/2019/0619/1316479.html.

8 Oliver Briuner, Beyond the Arms Embargo: EU Transfers of Defense and Dual-
Use Technologies to China, Journal of East Asian Studies , SEPTEMBER-
DECEMBER 2013, Vol. 13, No. 3 (SEPTEMBER-DECEMBER 2013), p,460,
Stable URL.: https://www.jstor.org/stable/26335259; Sun Xuefeng, The Efficiency
of China’s Policy towards the United States, Chinese Journal of International
Politics, Vol. 1, 2006, 57-81, doi:10.1093/cjip/pol004,
https://www.jstor.org/stable/48615569

® “Building a Comprehensive Partnership with China, COMMUNICATION FROM

THE COMMISSION,” date of access: February 15, 2024, https://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1998:0181:FIN:EN:PDF.

Richard Maher,” The elusive EU-China strategic partnership”, International

Affairs (Royal Institute of International Affairs 1944-), Vol. 92, No.4, Chinese

foreign policy on trial: contending perspectives? (July 2016), p. 961, Oxford

University Press, Stable URL:https://www.jstor.org/stable/24757684

1 Ye Jiang, Zhong-Ou quinmian zhanlii¢ hudban méixi mianlidn xin
tidozhan,"(China-EU  Comprehensive  Strategic  Partnership Faces New
Challenges), Gudji Wenti Yanjin"” , no.3, 2011, p. 9; “Zhonggué dui Ouméng
zhéngce wénjian”(Chinese Policy Document on the European Union), date of

10
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B. Period of Fluctuations in Bilateral Ties

China-EU relations fluctuated from 2006-2012, notably during the 2008
global financial crisis. While China swiftly recovered, EU struggled with the
aftermath, diminishing its appeal. China's continued economic growth led to
increased investment in EU, while internal EU challenges raised doubts about
its future relevance to China.? Chen Zhimin notes Chinese doubts on EU's
economic strength due to Southern Europe's debt crisis, impacting perceptions
post-financial crisis.® Yu Zhenliang argues Europe's diminished geopolitical
role and ambivalence towards Chinese investments, alternating between
collaboration and competition amid challenges.** Some Chinese scholars see
China's rise challenging Western dominance, shifting strategic and economic
focus between Europe and the US.®

According to Fang Lexian and Guan Kongwen, despite WTO protocol,
EU avoids granting China market economy status, citing "distorted market
standards" as a pretext, delaying resolution.’® EU Parliament analysis finds
legal disagreement: China argues for MES by 2016; others say it depends on
importing country's domestic laws. ¥ Meanwhile, Chinese leadership
acknowledges economy lacks EU's market criteria, prioritizes reducing state
influence, diverging from Chinese academia's stance.'®

access: February 15, 2024,
https://www.gov.cn/gongbao/content/2003/content_62478.htm
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By 2006, EU led China's trade partners. EU urged China to improve
Intellectual Property and human rights.® Significant changes occurred in their
policies towards China, leading to increased disagreements and friction. By
2010, China's economy surpassed Japan, becoming the world's second-largest
economy. Meanwhile, the trade in goods between the EU and China surged
by 400%, soaring from €101 billion (bn) in 2000 to €395 bn in 2010.2° By
2014, China's GDP reached $10 trillion, significantly narrowing the gap with
the United States, altering the balance of power between China and the EU,
which had a profound impact on the global landscape.?

Subsequently, Global crises, including financial, debt, Ukraine, refugee,
and terrorist issues, intensified EU internal conflicts, rising Euroscepticism,
and economic challenges.?? European decision-makers harbored conflicting
attitudes, fearing that China's rise might undermine European interests while
also apprehensive of unilateralism from the United States.? Hu Zongshan
notes EU's waning confidence due to China's rapid growth versus EU's
sluggishness, fueling Sinophobia. Overanalysis and misrepresentation of
China's actions occur, impacting business and Huawei.?

At that time, although some European views recognized China's
development as an opportunity for the EU,?® an academic research points out
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however, China increased trade with peripheral Eurozone nations post-debt
crisis, securing a foothold and enhancing relations, with Belt and Road
initiative reinforcing tie.?® Some views are shared by Frangois Godement &
Abigaél Vasselier who cannot resist accusing China of exploiting euro crisis
for extensive acquisitions in Southern Europe, offering terms resembling
those to developing nations.?” Casarini believes that China supports euro for
political goals, leveraging Eurozone crisis to strengthen EU, aligning with its
aim to challenge US dominance.?®

I11. Factors Influencing Sino-EU relations

After taking office in 2012, Xi Jinping was hailed by Western scholars
for openly demonstrating his commitment to opening up China's economy and
embracing his newfound role as a leading proponent of economic openness
and international cooperation.?® However, With Xi Jinping's gradual assertive
foreign policy taking shape, and the United States' efforts to rally Europe to
contain China's development, China-EU relations faced new opportunities and
severe challenges which eventually resulted in EU redefining China as a
‘partner, competitor, and systemic rival’ in 2019.% Europe is currently
witnessing fresh debates regarding how to navigate the rivalry between the
United States and China, ensuring the protection of economic interests while
formulating a coherent strategy towards China.®
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From 2020 onwards, China and Europe saw a sharp decline in their
bilateral relations, marked by increased friction, competition, and
confrontation across political, economic, and strategic security realms. 2
During this period, the EU has been engaged in economic, trade, and
technological frictions with China,® taking measures such as resolutions
linking environmental protection and human rights to corporate supply chains,
and freezing the approval of the Comprehensive Agreement on Investment,
accusing China regarding intellectual and industrial property theft, as well as
allegations of political interference.® Thus, political trust between China and
Europe gradually deteriorated,* leading to heightened political friction and
ideological clashes. EU institutions took a tough stance on China regarding
human rights violations, passing resolutions and initiating sanctions. This led
to reciprocal sanctions and a significant deterioration in bilateral relations,*
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with Lithuania taking provocative actions regarding Taiwan.® The EU has
introduced a new policy to counter coercive trade tactics by third countries,
citing instances like China's threat of tariffs on EU cars due to Huawei bans
and pressure on Lithuanian ties with Taiwan.® In addition, due to rising
supply chain issues and geopolitical tensions, the EU emphasizes reciprocity
and resilience in its policies, seen through tools like Foreign Direct Investment
regulation and the European Economic Security Strategy, and the 2023
Foresight Report.“° Through these measures, EU seeks to renew ties with
China while addressing economic security concerns. Policy tools aimed at
single market balance will impact Chinese involvement, shaping the future of
EU-China economic relations pivotal to their overall relationship.*

Other factors contributing to the tense and confrontational relations
between China and EU are many folds, among which China-US tensions,
Chinese position on Ukraine crisis and China’s Belt and Road Initiative are
the most noteworthy to be discussed below.
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A. The Implications of US-China Tensions on Sino-EU Relations

China's rise reshapes Western interests. Disparities spark dominant
discussions, notably evident in US opposition to EU-China collaborations
since 2005. Oliver Bréuner contends that despite Chinese complaints, EU
remains vital for high-tech exports to China, especially in aerospace and
information technology sectors.*? US shifts focus to engage EU, jointly
addressing Pacific issues. Cooperation intensifies, yet European nations may
align flexibly based on national interests. “ In June 2012, EU issued East Asia
foreign policy guidelines, joins ASEAN Regional Forum with US, releasing
joint statement on Asia-Pacific security.**

Under Trump, US bolstered containment of China, naming it a strategic
adversary in national security strategy, rallying allies against Chinese
threats.* Trump administration sees China's values, socialist system, state-
controlled trade, military modernization, South China Sea activities, and
cyberattacks as threats.*® Under persistent U.S. pressure, NATO urged to

42 Qliver Briuner, “Beyond the Arms Embargo: EU Transfers of Defense and Dual-
Use Technologies to China,” Journal of East Asian Studies , September—December
2013, Vol. 13, No. 3 pp. 457-482, Cambridge University Press, Stable URL.:
https://www.jstor.org/stable/26335259; Mathieu Duchatel, “Intangible technology
transfers in EU-China relations” in Guns, Engines And Turbines: The Eu’s Hard
Power In Asia, Edited by Eva Pejsova, European Union Institute for Security
Studies (EUISS) (2018) pp.33-41, Stable URL:
https://www.jstor.org/stable/resrep21141.7

43 Zhu Feng, “Zhong-Mgi jingzhéng béijing xia de Zhdng-Ou guanxi: Tudzhiin hézuo,
zhéngshi fénqi, jiaqiang duihua, guinkong féngxiin (China-Europe Relations in
the Context of Sino-US Competition: Expanding Cooperation, Addressing
Differences, Strengthening Dialogue, and Managing Risks), date of access:
February 18, 2024,
https://cn.chinadaily.com.cn/a/202306/09/WS6482d059a310dbde06d22aef.html

4 “Defending National Interests, Preventing Conflict”, Speech delivered by High
Representative Catherine Ashton at the Shangri-La Dialogue Singapore, 1 June
2013. date of access: February 15, 2024,
www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/137368.pdf.

4 “United States Strategic Approach to the People’s Republic of China”, May 26,
2020, date of access: February 14, 2024, https://www.whitehouse.gov/wp-
content/uploads/2020/05/U.S.-Strategic-Approach-to -The-Peoples-Republic-of-
China-Report-5.20.20.pdf.

46 1bid.


https://www.jstor.org/stable/26335259
https://www.jstor.org/stable/resrep21141.7
https://cn.chinadaily.com.cn/a/202306/09/WS6482d059a310dbde06d22aef.html
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/137368.pdf
https://www.whitehouse.gov/wp-content/uploads/2020/05/U.S.-Strategic-Approach-to%20-The-Peoples-Republic-of-China-Report-5.20.20.pdf
https://www.whitehouse.gov/wp-content/uploads/2020/05/U.S.-Strategic-Approach-to%20-The-Peoples-Republic-of-China-Report-5.20.20.pdf
https://www.whitehouse.gov/wp-content/uploads/2020/05/U.S.-Strategic-Approach-to%20-The-Peoples-Republic-of-China-Report-5.20.20.pdf

THE COMPLEX DYNAMICS OF SINO-EU RELATIONS 307

address China's challenges. Pompeo emphasizes inclusion in "London
Declaration" at December 2019 NATO Leaders Meeting.*’

Alarmed by China’s rapid technological advancement in the West, the
Global efforts to combat Huawei are a crucial component of the United States'
strategy to restrain China's technological advancement and maintain its own
technological dominance.*® US pressured European allies, urging exclusion of
Huawei from 5G networks due to security risks.*® In addition, US urges EU to
jointly reform WTO, targeting China's state-owned enterprises, subsidies, tech
transfer, and IP rights to maintain Western rules dominance.°

However, as the "America First" policy of the Trump administration has
brought uncertainty to transatlantic relations and posed challenges to security
cooperation between Europe and the United States, subject of ‘open strategic
autonomy’ within the European Union became a serious concern. !
Nevertheless, Biden's presidency improved transatlantic ties, aligning US-EU

47 NATO, “London Declaration,” December 4, 2019, date of access: February 15,
2024, https://www.nato.int/cps/en/natohq /official_texts_171584.htm.

4 Anastasia Tolstukhina, “US Technology Policy amid Rivalry with China”, date of
access:  February 14, 2024, https://russiancouncil.ru/en/analytics-and-
comments/analytics/us-technology-policy-amid-rivalry-with-china/; Wang Shuo,
Huli gong ying: Zhong-Ou guanxi burt xin jieduan (Mutual Benefit and Win-Win:
China-Europe Relations Enter a New Stage), date of access: January 2, 2024,
http://www.rmlt.com.cn/2021/0323/610246.shtml

49 ¢2019 NATO Leaders’ Meeting: In Brief Updated December 12, 2019,” date of
access: February 15, 2024,
https://crsreports.congress.gov/product/pdf/R/R46066/4; Amanda Macias, “Pelosi
Says Working With China’s Huawei Is Like ‘Choosing Autocracy Over
Democracy,” CNBC, February 16, 2020, date of access: February 14, 2024,
https://www.cnbc.com/2020/02/16/pelosi-working-with-chinas-huawei-is-
choosing-autocracy-over-democracy.html

50 Peter S. Rashish, “The United States, Germany, and WTO Reform: An Answer to
the Rise of China?” American Institute for Contemporary German Studies, March
28, 2019, date of access: February 10, 2024, https://www.aicgs.org/2019/03/the-
united-states-germany-and-wto-reform-an-answer-to-the-rise-of-china/.

51 For more details, see Tobias Gehrke, ‘EU Open Strategic Autonomy and the
Trappings of Geoeconomics’. European Foreign Affairs Review 27, Special Issue
(2022): 61-78.; Lisbeth Aggestam and Adrian Hyde-Price, Double Trouble:
Trump, Transatlantic Relations and European Strategic Autonomy,” Journal of
Common Market Studies 57. 1( 2019): 114 -127.


file:///C:/Users/y.gulseven/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/OEH8K6TA/Anastasia%20Tolstukhina
https://russiancouncil.ru/en/analytics-and-comments/analytics/us-technology-policy-amid-rivalry-with-china/
https://russiancouncil.ru/en/analytics-and-comments/analytics/us-technology-policy-amid-rivalry-with-china/
http://www.rmlt.com.cn/2021/0323/610246.shtml
https://crsreports.congress.gov/product/pdf/R/R46066/4

308 RAHMAN NURDUN

policies on China. EU's pursuit of autonomy persists amid nuanced strategic
shifts. %2

The pressures from the US for common actions against China has led to
strategic anxiety within the European Union, whom felt obliged to rethink its
overall policies which led to the birth of ‘strategic autonomy.’®® With its
robust capabilities and close ties with both China and the United States, EU
holds a pivotal role in shaping the strategies of these two global powers and
influencing the trajectory of their strategic rivalry, but this may also entail
walking a tight rope in terms of strategic autonomy. Feng Zhongping contends
that ‘not all nations in Europe endorse EU's efforts to bolster its strategic
autonomy. Those advocating for an independent stance towards China
primarily cite the divergence in economic interests between Europe and the
United States concerning China. Conversely, countries pushing for Europe
and the United States to align their policies towards China primarily
underscore Europe's growing dependence on the United States for security,
especially amid escalating tensions in the Ukraine crisis.”® Liu Zhijie is
convinced that supporting the European Union's strategic autonomy is a
crucial aspect of planning China's diplomacy towards Europe. Europe serves
as a "buffer zone" where both China and the United States can exert influence.
The EU's pursuit of strategic autonomy, refusing to "take sides" between
China and the United States, also provides diplomatic space for China to
manage its relations with Europe.® Emphasizing China’s role as the world's
second-largest economy, Feng Zhongping argues that European nations are
hesitant to pick a side in the rivalry between China and the United States. Even
as tensions escalate between the two powers, Europe is wary of aligning
exclusively with the United States and struggling with the dilemma of having
to choose definitively between China and the United States.%®
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55

56


https://www.cpifa.org/cms/book/247

THE COMPLEX DYNAMICS OF SINO-EU RELATIONS 309

Recent reports from the European Union underscore Europe's nuanced
understanding of its relationship with China, recognizing both areas of intense
competition and conflict alongside vital opportunities for cooperation. ®’
Fostering positive relations with major powers is seen as mutually beneficial,
prompting most European countries to pursue policies based on their own
interests and to compartmentalize issues across political, security, and
economic domains.*® Ideologically, European countries generally align with
the United States, particularly in matters concerning human rights, where the
EU often collaborates with the US in criticizing China.>® However, navigating
the complex power structures within European countries and EU institutions
poses challenges. For instance, the European Parliament’s resolutions
condemning China's internal policies may contrast with the European
Commission's pragmatic approach to China.®® Although the EU and China
have maintained their strategic partnership until 2019,% however, due to
mounting tensions after the pandemic, the EU now adopts a realistic, assertive
approach towards China, seeking fair relations while recognizing it as a
partner, negotiator, competitor, and rival.®?

As far as security issue is concerned, European nations, as traditional
allies of the US, prioritize coordination in addressing security threats, such as
those posed by Russia in Europe.®® European nations, traditional allies of the
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US, prioritize coordination to address security threats like those from Russia.
Concerns rise over China's growing strength and its impact on the Asia-Pacific
security structure, prompting the EU to reassess its policy. The EU
acknowledges the need to engage actively in Asia-Pacific security,
recognizing its economic interests at risk due to potential conflicts and the
absence of military power to protect investments. Thus, it must involve itself
in the region's security affairs to safeguard vital interests.® Therefore, due to
this consideration, in the Indo-Pacific, European countries are poised to
bolster their military presence, aligning with the US Indo-Pacific strategy
through deployments and regional partnerships.®

Economically, while some European countries maintain positive
relations with China, especially in trade, cooperation may be restricted in
certain sectors due to factors like US security policies.®® Amid escalating US-
China trade friction, "de-risking" from China involves reducing market and
supplier exposure, coupled with export control tightening to manage
geopolitical uncertainty.%” It is evident that China's difficulty in deepening
cooperation with Europe in advanced industries reflects this dynamic. %
Notably, European major powers cautiously navigate between China and the
US, adopting a pragmatic approach to maintain favorable positions in specific
issue areas without overtly favoring either side. This "cake theory" approach
enables Europe to preserve cooperation with both parties while mitigating
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adverse repercussions.®® While the USA and the EU may align broadly on
China policy, achieving complete consensus across all policy areas and
Member States in their relations with the USA seems increasingly challenging.
National priorities regarding ties with China often compete with maintaining
unified approaches, potentially complicating sustained convergence.”

From the discussions above, we can conclude that the escalating tensions
between China and the United States have significant implications for Sino-
EU relations. As the US intensifies its containment policy against China, it
pressures the EU to align its policies, leading to strategic anxiety within the
EU. This pressure has spurred the EU to reevaluate its overall policies,
resulting in the emergence of "strategic autonomy" to navigate between the
conflicting interests of China and the US. While the Biden administration's
thaw in transatlantic relations offers a more aligned approach towards China,
the EU's pursuit of strategic autonomy persists. While actively engaging in
Asia-Pacific security, EU balances ties with US and China, emphasizing
human rights but facing complexities in institutions.

B. The Russian Factor in Sino-EU relations

The geopolitical tensions stemming from the Russia-Ukraine conflict
have indeed reverberated globally, influencing China-Europe relations in
multifaceted ways. Stark disparities in perspectives between China and
Europe, coupled with significant gaps in mutual expectations, have strained
political trust. These differences are particularly evident in their
interpretations of the root causes and nature of the conflict. Chinese analyst
Yen Shaohua claims that the outbreak of the Russia-Ukraine conflict has
caused a shift in the European Union's policy towards China, with the EU
increasingly viewing China as a systemic rival and emphasizing competition
in its approach: This conflict has led to two related changes in EU-China
relations: firstly, a stronger tendency to politically link China and Russia, and
secondly, an interpretation of China's stance on the conflict as being "pro-
Russian neutrality," which in turn pushes the EU towards closer strategic
alignment with the United States in the face of strategic competition between
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China and the US.™ Due to different perceptions of Ukraine conflict, the
China-EU video summit held on April 1, 2022, did not achieve any significant
progress as to how to respond to Russia's war on Ukraine. The European
Union expressed its hope that China would use its influence as a major country
to persuade Russia to end the war, and deepen its involvement and take
tangible steps to safeguard both the principles outlined in the UN Charter and
the security of Europe.” In contrast, China hopes to set aside differences on
Ukraine and other contentious issues, and focus on the positive aspects of
bilateral relations, mainly in the economic sphere. China still maintains its
consistent stance: it hopes for peace and de-escalation in Ukraine, while
refraining from making any specific commitments.”

From the European viewpoint, Russia's assertive pursuit of "spheres of
influence" clashes with the aspirations of smaller nations for collective
security, serving as a primary driver of the Russia-Ukraine conflict. Most
European countries emphasize NATO's defensive nature and dismiss Russia's
justifications for military actions, characterizing the conflict as Russia's
aggression against Ukraine. Conversely, China frames the conflict within the
context of broader regional security dynamics, attributing it to U.S. utilization
of NATO and Ukraine to counter Russia, thereby provoking a backlash. China
advocates for equal consideration of Russia's and Ukraine's security concerns,
urging European nations to play a constructive role in establishing a balanced
regional security framework to prevent future conflicts.” Overall, China's
alignment with Russia, though not occupying a central position, has been
unfavorably perceived in the West.”
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The ramifications for China-Europe economic and trade ties are equally
intricate. While Europe threatens punitive trade measures if China supports
Russia in circumventing sanctions,’® there is also a resurgence in European
discourse advocating for reduced dependence on the Chinese market for
supply chain security, /’ driven partly by concerns over China-Russia ties.

In the broader geopolitical landscape, amid unchanged competition
between China and the United States, a stable China-Russia partnership, and
escalating U.S.-Russia tensions, Europe's shift towards confrontation with
Russia and enhanced coordination with the U.S. places additional strain on
China-Europe relations. The erosion of strategic mutual trust, which
historically centered on multilateralism and peaceful conflict resolution,
underscores the challenges posed by increasing group confrontation and
power politics, constraining the maneuvering space for China-Europe
relations and heightening uncertainties.”

C. Examining the Influence of China’s Belt and Road Initiative
within the EU

The global landscape has been turbulent since China’s launch of Belt and
Road Initiative (BRI) in 2013, with events like Brexit, China-US tensions, and
Russia-Ukraine conflicts. Europe's strategic importance due to its position is
considered to be the key for the success of the "Belt and Road Economic Belt"
and the "Maritime Silk Road," affecting the Belt and Road Initiative's (BRI). ™

The significance of the Belt and Road Initiative (BRI) lies not merely in
its role as a transformative force in Chinese foreign construction endeavors,
but in its extension of Chinese efforts beyond Asian and African markets to
encompass Europe.® Chinese construction firms operating in Europe, such as
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CRBC and CCCC, have positioned themselves as active participants,
constructors, and contributors to the BRI, viewing it as a platform for
expanding their global footprint and enhancing competitiveness. While
Chinese contractors are engaged in a limited number of European projects,
Chinese companies have also made investments in existing infrastructure.
Notably, Chinese entities have stakes in five of the top ten European ports by
container volume: Le Havre (China Merchants Group), Antwerp (COSCO),
Rotterdam (COSCO and China Merchants Group), Valencia (COSCO), and
Piraeus (COSCO). Furthermore, the majority ownership of container
terminals in two EU ports—Piraeus in Greece and Zeebrugge in Belgium—
rests with the Chinese state-owned enterprise COSCO.8!

Despite 18 European countries signing BRI MoUs by May 2023, there's
diversity in EU stances towards the initiative, influenced by project
implementation and global shifts. Xiao Fang points out that Central and
Eastern European nations are reaping the rewards of European integration,
although certain ones are entangled in power dynamics, hindering their ability
to make strategic choices. The interactions between China and Europe through
the BRI are establishing a framework of mutual support within the value
chain.?? Central and Eastern European EU nations, like Hungary and Poland,
favor stable development and have fostered strong ties with China through
initiatives like "17+1."% The Balkans and Southeast Europe have also actively
participated in BRI projects, such as China's investments in Greece's Port of
Piraeus.?

The A2 motorway between Warsaw and Lodz, Poland; the Peljesac
Bridge in Croatia ® as well as the Hungarian section of the Belgrade—
Budapest railway as well as are the three significant construction projects in
the EU involving China have progressed beyond mere agreements and have
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entered the construction phase. Notably, these projects are primarily
concentrated in the eastern part of the EU, with no substantial construction
activities in key destinations for Chinese foreign direct investment such as
France or Germany. Chinese construction firms may be favoring countries
outside the traditional EU core, possibly perceiving newer member states as
having less stringent legal frameworks.®® Nevertheless, it's crucial to note that
EU law holds supremacy over national legislation throughout the EU,
implying a consistent legal environment across member states. Another
potential motivator could be a strategic attempt to build economic ties with
countries on the periphery or outside of the EU, possibly aiming to gain
political leverage in the region.8” Contrary to the enthusiastic attitudes towards
the BRI of some Central and East European countries, leading EU countries
like Germany and France have expressed apprehensions regarding projects
under the Belt and Road Initiative (BRI), citing concerns about inadequate
adherence to labor, environmental, and human rights standards, insufficient
transparency in procurement processes, and the sustainability of debt levels.®
Some European analysts ascertain that Chinese State-Owned Enterprises
(SOEs) are to blame for creating unfair competition within the European
market.® It is believed that China has long utilized its state-managed economy
to wield trade and investment tactics for geopolitical ends, a trend intensifying
in the past decade. This includes unfair trade practices, the "going out"
strategy for Chinese overseas investment, opaque foreign investment reviews,
Belt and Road Initiative's potential debt traps, and currency manipulation.®® In
addition, Chinese SOEs play a significant role in the Belt and Road Initiative,
with estimates suggesting between 71 and 80 SOEs involved, potentially more
including subsidiaries. They've executed over 3100 projects since 2013,
spanning infrastructure sectors like transportation, energy, and
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communication, including both 'hard' and 'soft’ infrastructure investments in
BRI partner countries.”

Given the varying economic development levels, bilateral ties with China,
and diverse positions of EU nations, significant differences persist in their
perceptions and attitudes towards the BRI.%2 In addition, the European Union
is concerned about the lack of transparency rules within the BRI, fearing that
opaque financing agreements could pose a threat to the competitiveness of
European enterprises. ® Recently, EU imposed restrictions on China in
investment and technology,® and announced plans to counter China's Belt and
Road Initiative.%®

In the EU countries, China's Belt and Road Initiative, characterized by
massive investments and strategic partnerships, has raised concerns about debt
sustainability and geopolitical influence. To most of the EU member
countries, the Belt and Road Initiative seems as “debt trap diplomacy” - an aid
mechanism that aims to burden countries with unaffordable loans and
unsustainable debt, making them wvulnerable to Chinese coercion.® The
European Union has announced a similar initiative called the Global Gateway,
aiming to help developing countries rebuild their infrastructure. The Global
Gateway |Initiative, firstly introduced by European Commission President
Ursula von der Leyen during her State of the Union speech on 15 September
2021, aims to mobilize 300 billion Euros between 20212027 for connectivity
projects, notably in the digital, climate and energy, transport, health,
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Turn in Trade Policy?, The European Union in International Affairs, p, 36.
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education, and research.® While accusing Belt and Road as being non-
transparent and having secret agendas, the EU seeks to emphasize European
values of democracy, human rights, and environmental protection with this
new initiative. However, the project's feasibility relies on EU funding, private
investment, member state support, and outreach to key partners like China.%®

Although its budget is small compared to what China is mobilizing
through the BRI, this new initiative has the potential to come into direct
competition with China’s Belt and Road Initiative. In fact, the Belt and Road
Initiative and the Global Gateway appear to be on a collision course,
representing competing visions for global connectivity. However, beneath the
competition lies a potential for cooperation between the BRI and the Global
Gateway. As two of the world's largest trading partners, China and the EU
share common interests in promoting infrastructure and connectivity in the
developing countries. The sheer scale of global infrastructure needs
necessitates collaboration rather than confrontation. However, the path to
cooperation between the BRI and the Global Gateway is not without
challenges. Geopolitical tensions, divergent interests, and historical mistrust
may hinder collaboration, necessitating careful navigation and diplomacy. At
this point, as the Global Gateway emerges as a rival to the BRI, complicated
situations arise again where cooperation and competition are intertwined.
Some of the implementing countries of the Global Gateway (e.g. Greece), are
beneficiaries of the BRI. On the other hand, Germany and France, two of the
leading architects of the Global Gateway initiative, have intense commercial
relations with China. Thus, it will be difficult for the European Union to take
serious concrete steps in terms of blocking and containing the BRI within the
scope of the Global Gateway. Given that China and the EU are significant
trade partners, and many European countries are also beneficiariesof the BRI,
competition between the Belt and Road Initiative and the Global Gateway
must be managed carefully.

% Ursula von der Leyen, 2021 State of the Union Address by President von der
Leyen, date of access: February 22, 2024,
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_21 4701.

% Gustaaf Geeraerts (28 November 2019),” Europe and China’s Belt and Road
Initiative: growing concerns, more strategy”,in Security Policy Briefs,
www.egmontinstitute.be/app/uploads/2019/11/SPB118.pdf
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Conclusion

In navigating the geopolitical tightrope of Sino-EU relations within a
shifting world order, several key dynamics emerge. The escalating tensions
between China and the United States have significant implications for EU-
China relations, leading to strategic anxiety within the EU. This pressure has
prompted the EU to pursue strategic autonomy, balancing its robust
capabilities and close ties with both China and the US. Despite aligning
ideologically with the US on issues like human rights, the EU maintains a
pragmatic approach, engaging in cooperation and competition with China
across various domains.

The Russia-Ukraine conflict has further complicated EU-China relations,
with Europe increasingly viewing China as a systemic rival due to its
perceived alignment with Russia. This has strained political trust and led to
shifts in EU-China policy dynamics, particularly regarding security concerns
and economic cooperation. China's Belt and Road Initiative (BRI) presents
both opportunities and challenges for EU-China relations. While some EU
member states have embraced BRI projects, others express concerns about
transparency, labor standards, and debt sustainability. The EU's response
includes imposing restrictions on China's investment and technology and
announcing plans to counter the BRI.

Overall, EU-China relations are characterized by nuanced dynamics
influenced by global power shifts and regional conflicts. The EU seeks to
balance its interests and values while engaging with both China and the US,
navigating complex geopolitical terrain to safeguard its economic interests
and maintain strategic autonomy. On the other hand, from the dynamics of
Sino-EU relations discussed above, we can draw the outcome of the EU's de-
risking policy, aimed at reducing economic dependence on China, could
indeed increase the potential for decoupling between the two entities amid
strained relations. By diversifying supply chains and reducing reliance on
Chinese markets, the EU seeks to mitigate risks associated with geopolitical
tensions and safeguard its economic interests. However, decoupling from
China is complex and challenging, given the deep interdependence between
the two economies. While the EU may prioritize strategic autonomy and
reduce vulnerabilities, complete decoupling is unlikely and could have
adverse economic consequences. Instead, the EU is likely to pursue a balanced
approach, maintaining engagement with China while seeking to mitigate risks
and enhance resilience in its economic relationships.
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YURURLUGE GIiRIiSININ OTUZUNCU YILINI
GERIDE BIRAKAN 93/13/EEC SAYILI AVRUPA
BIiRLiGI HAKSIZ SARTLAR DiREKTIFIi:
QUO VADIS?
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93/13/EEC sayili Avrupa Birligi Haksiz Sartlar Direktifi, 5 Nisan 1993 tarihinde
yiiriirliige girmistir. Direktif, tiketicilerin satici veya saglayicilarin sundugu ve
taraflarca bireysel miizakere konusu edilmeyen sozlesme kosullarina karst etkili bir
sekilde korunmasi ve asgari uyumlastirma yoluyla i¢ pazarmm kurulmasina katki
saglanmasi amaciyla ongoriilmiistiir. Direktif’in iiye devletlerdeki wuygulamast,
Avrupa Birligi Adalet Divani’'mn (ABAD) én karar prosediiriiyle oniine gelen
olaylarda verdigi kararlarla sekillenmektedir. Fakat, ABAD haksiz sartlara iliskin
kesin kistaslar belirlemekten kaginmaktadir. Bunun yerine, ABAD, haksiz sartlar
hakkinda karar verme isini i¢ hukuktaki diizenlemeleri dikkate almalari kayduyla yerel
mahkemelere birakmaktadir. Ancak iiye devletlerin i¢c hukuk diizenlemeleri
birbirinden farkli oldugu icin iiye devletlerde haksiz sart teskil eden sozlesme
hiikiimleri yeknesak degildir. ABAD in haksiz sart sayilan sézlesme hiikiimlerinin
hukuki yaptirmmina yonelik yorum faaliyeti de Direktif’in yeknesak bigcimde
uygulanmasm engellemektedir. Calismamizda Direktif’in degistirilmesine yonelik
yasama Oonerileri, Direktif’in amaci ve uygulama alani hakkinda bilgi verildikten
sonra, ABAD kararlart isiginda Direktif’in uygulamasi iizerinde durulmus ve
Direktif’in uygulamasmun bunun éngoriilmesindeki amaglara hizmet edip etmedigi
degerlendirilmistir.
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The Unfair Terms Directive 93/13/EEC Left Behind Its 30 Years: Quo
Vadis?

Abstract

The Unfair Terms Directive came into force on 5 April 1993. The Directive has
two objectives: the effective protection of consumers and contributing to the
establishment of the internal market through minimum harmonization. The Court of
Justice of the European Union (CJEU) has shaped the application of the Directive in
national laws through the preliminary ruling procedure. However, the CJEU has
refrained from determining specific criteria for the unfair contract terms and
ultimately left the evaluation of these terms’ existence in cases to the national courts.
Thus, the enforcement of the Directive diverges among member states. Additionally,
the CJEU'’s interpretation of the legal sanction of unfair contract terms prevents the
uniform application of the Directive. This article aims to give information on the
attempts to amend the Directive which are mostly unsuccessful, address the objectives
and the scope of the Directive, explore the CJEU’s case law on the Directive, and
examine whether the CJEU'’s case law complies with the Directive’s purposes.

Keywords: Individual negotiation, unfair contract terms, transparency
requirements, harmonization, The Court of Justice of the European Union

Giris

5 Nisan 1993 tarihinde yiiriirliige giren 93/13/EEC sayil1 Avrupa Birligi
Haksiz Sartlar Direktifi' (Direktif), kiigiik degisikliklere ragmen? otuzuncu
yilin1 geride birakmustir®, Direktif’in gerekcesinde®* bu Direktifin tiiketicilerin
korunmasi ve i¢ pazarin kurulmasmin saglanmasi amaciyla ongorildigi
belirtilmigtir. Ciinkii Direktif’in kabul edilmesinden Onceki ddnemde,
tilketicilerin mal ve hizmet edinmelerine iliskin i¢ hukuk diizenlemeleri {iye
devletlere gore degisiklik gostermekteydi®. Bir baska deyisle, tiiketicilerin mal
ve hizmet edinmelerine iligkin sdzlesmelerde bulunan haksiz sartlarin tespiti
ve yaptirimi, tye devletlerin i¢ hukuklarinda birbirinden farkli igerikte
diizenlenmisti®. Bu durum, tiiketicilerin kendi iilkelerinde sunulan mal ve

1 0J: 21.04.1993-L 95. Bu ¢alismanin devaminda “Direktif” olarak anilmaktadr.

2 Bu degisiklikler igin bkz. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A01993L00 13-20220528 Erisim Tarihi
25.03.2024.

3 Direktif’in en sik uygulanan AB diizenlemesi olduguna iligskin bkz. Méslein,
“Digitized Terms: The Regulation of Standard Contract Terms in the Digital Age,”
302.

4 Direktif gerekge, N. 6 vd.

5  Direktif gerekge, N. 2.

®  Direktif gerekge, N. 2 vd.
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hizmetlere yonelmelerine sebep olmakta ve i¢c pazarin kurulmasim
engellemekteydi. Avrupa Komisyonu, tiiketicilerin mal ve hizmet
edinmelerine iliskin tiye devlet hukuk kurallarinin uyumlastirilmasi [Direktif
m. 1(1)] ve bu sayede onlarin kendi iilkeleri digindaki Avrupa Birligi (AB)
tiyesi tilkelerden de mal ve hizmet edinmelerini saglamak amaciyla Direktif’i
ongormiistiir’.

Direktif’te tiiketiciler ile satict veya saglayicilar arasindaki
sozlesmelerde (B2C) taraflarin miizakere giicleri arasindaki oransizliklar ve
tiiketici aleyhine olan bilgi asimetrisi dikkate alinmgtir®. Direktif, iiye
devletlerin i¢ hukuklarindaki diizenlemelerin degismesini saglayarak
tilketicilerin korunmasina hizmet etmektedir. Direktif’in bir diger amaci,
satict veya saglayicilarin tiiketicilere sunduklar standart sdzlesmelerde haksiz
sartlara yer verilmesini énlemektir®. Bu anlamda, Direktif’in amac1 maddi
sozlesme adaletini saglamaktir'®,

Direktif’te asgari uyumlagtirma ongoériilmektedir (Direktif m. 8). Buna
gore, iiye devletler, kendi i¢ hukuklarinda Direktif’teki diizenlemelere kiyasla
tilketiciyi daha ¢ok koruyucu hiikiimlere yer verebilmektedir. Bu durum,
zaman igerisinde Direktif’in amacinin gerceklesmesinin Oniine gecmistir.
Zira, Avrupa Birligi Adalet Divan1 (ABAD) 6n karar prosediirityle oniine
gelen uyusmazliklarda sozlesme kosulunun haksiz sart niteligi tasiyip
tagimadig@inin, kendisinin yorumladigi Direktif hiikiimleri gergevesinde yerel
mahkemeler tarafindan iiye devletlerin i¢ hukukuna gore tespit edilecegine
hiikkmetmektedir'!. Fakat, Direktif’te Ongoriilen asgari uyumlastirma
politikast sebebiyle tiye devletlerin haksiz sartlara iliskin i¢ hukuk
diizenlemeleri birbirinden farklilik géstermektedir. Buna baglh olarak, iiye
devletlerde haksiz sart sayilan hiikiimler, Direktif’te Ongoriilen asgari
uyumlastirma politikasina ve ABAD kararlarina uygun olmalarina ragmen
birbirinden ayrilmaktadir’?2. Diger yandan, ABAD kararlarinda haksiz

" Direktif gerekce, N. 6 vd.

8  Asbeek Brusse, ECLI:EU:C:2013:341, N. 31; Costea, ECLI:EU:C:2015:538, N.
18; Karel de Grote, ECLI:EU:C:2018:320, N. 54.

® Bkz. Direktif gerekge, N. 24.

10 Farina, “Unfair Terms and Supplementation of the Contract,” 442; Méslein,
“Digitized Terms: The Regulation of Standard Contract Terms in the Digital Age,”
302.

1 Amazon, ECLI:EU:C:2016:612, N. 65. Bu konuda ayrica bkz. asagida II, B.

12 Ogretide iiye devletlerin i¢ hukuklarinda yeknesaklik saglanmasi igin haksiz sart
denetiminin direktif yerine tiiziikte diizenlenmesi gerektigi ifade edilmektedir. Bu
goriis i¢in bkz. Lehmann ve Busch, “Make it Stringent: A Plea for an Unfair Terms
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sartlarin yerel mahkemeler tarafindan re’sen (ex officio) dikkate alinmasi
gerektiginin kabul edilmesi®3, Direktif’te dngoriilen maddi hukuk kurallariyla
iiye tilkelerin usul kurallarina miidahale edilmesi sonucunu dogurmaktadir®,
ABAD’1n uygulanacak yaptirim konusundaki uygulamasi ise tiiketicinin
korunmasini1 saglarken satici veya saglayicilarin standart sozlesmelere
bagvurmalarini engelleyebilmektedir®.

Caligmamizda Direktif’in degistirilmesine yonelik yasama onerileri
iizerinde durulduktan sonra, ABAD kararlari 1s18inda Direktif’in uygulama
alan1 hakkinda bilgi verilmistir. Daha sonra, ABAD’in Direktif’in
uygulanmasina yonelik gelistirdigi yorum faaliyetleri ele alinmis ve bu yorum
faaliyetlerinin Direktif’in amacinin ger¢eklesmesine hizmet edip etmedigi
incelenmistir'®.

I. Avrupa Komisyonu’nun Direktif’in Degistirilmesine Yonelik
Yasama Onerileri

1993 yilinda yiiriirliige giren Direktif kiigiik degisiklikler disinda
yurtrliigiinii siirdirmektedir. Bununla birlikte, Avrupa Komsiyonu tarihi
gelisim iginde Direktif’te degisiklik yapmak ic¢in yasama Onerilerinde
bulunmustur. 2008 yilinda (Direktif déahil) tiiketicinin korunmasina iligkin
dort Direktif’te degisiklik yapilmasi i¢in bir direktif'’ teklif edilmistir. Bu
direktif teklifinde, asgari uyumlastirma yerine tam uyumlastirma
ongoriilmiistiir. Boylece, satict ve saglayicilar i¢in i¢pazar igerisindeki islem
maraflarinin azaltilmasi amacglanmistir. Zira, asgari uyumlastirma iiye
devletlerin i¢ hukuklarindaki soézlesmeye iliskin hukuk kurallarinin
birbirinden farkli olmasina sebep olmakta ve bu durum satici ve saglayicilarin

Regulation,” 1184 vd. Zira, AB tiziikleri iiye devletlerde i¢ hukuklara
aktarilmalar1 gerekmeksizin dogrudan uygulanmaktadir.

18 “Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 5.

14 Aynmi yonde bkz. Micklitz ve Reich, “The Court and Sleeping Beauty: The Revival
of the Unfair Contract Terms Directive (UCTD),” 776; Fornasier, “A Short
Biography of the Unfair Contract Terms Directive on the Occasion of Its 30th
Anniversary,” 1169 vd.; Lehmann ve Busch, “Make it Stringent: A Plea for an
Unfair Terms Regulation,” 1178.

15 Bu konuda bkz. asagida III.

16 ABAD’in Direktif’e yonelik gelistirdigi yorum faaliyetlerini yargisal aktivizm
olarak nitelendiren goriis i¢in bkz. Micklitz ve Reich, “The Court and Sleeping
Beauty: The Revival of the Unfair Contract Terms Directive (UCTD),” 784. Ayni
yonde bkz. Herresthal, “Die unionsrechtlichen VVorgaben bei unwirksamen AGB-
Klauseln,” 1161.

17 2008/0196/COD sayih Tiiketici Haklar1 Direktif Teklifi.
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i¢ pazar igerisindeki liye devletlerde ayni standart sdzlesme hiikiimlerini
kullanmasini engellemektedir'®, Direktif teklifindeki bir baska diizenleme,
haksiz sart sayilan sozlesme hiikiimlerine yonelik iiye devletleri baglayan
siyah ve gri listelere yer verilmis olmasidir. Fakat, iiye devletlerden'® gelen
tepkiler sebebiyle bu direktif teklifi yirirlige girmemistir. Bu teklifte
Ongodriilen tam uyumlastirma sadece kapidan satis ve mesSafeli satig
sOzlesmeleri i¢in 2011/83/EU say1l1 Direktif ile kabul edilmistir.

2011/83/EU sayili Direktif’te, haksiz sart denetimiyle ilgili olarak
Direktif m. 8a hitkkmiine yer verilmistir. Bu hitkkme gore, iiye devletler Direktif
m. 8 uyarinca i¢ hukuklarinda diizenleme ve degisiklik yaptiklari, 6zellikle
haksiz sart denetimini bireysel olarak miizakere edilen s6zlesme hiikiimlerini
veya sOzlesme bedelini icerecek sekilde genislettikleri ya da haksiz sart
sayilan sozlesme hiikiimlerine iliskin ek liste 6ngordiikleri takdirde Avrupa
Komisyonu’na bunlar hakkinda bilgi vermekle yiikiimliidiir. Komisyon, bu
bilgileri tiiketiciler ve tacir igin erigimi kolay olan 6zel bir internet sitesinde®
yayimlar [Direktif m. 8a(2)]. Bu hiikiimle tiiketicilerin haksiz sartlara karsi
daha fazla korumasi amaglanmustir. Fakat, tiiketicilerin hukuki kavramlara
hakim olmadigi gergegi karsisinda uygulamada bu diizenlemenin tiiketicilerin
korunmasina ne dl¢iide hizmet ettigi yoruma agiktir.

Direktif’le ilgili bir baska yasama oOnerisi, haksiz sartlar ve tiiketici
satiglar1 alaninda tam uyumlastirmanin saglanmasi i¢in Ongdriilen Avrupa
Ortak Satis Hukuku Tiiziigidiir (Common European Sales Law). Bununla
birlikte, bu tiiziik teklifinin amaci haksiz sartlara ve tiiketici satiglarina iligskin
yurtirliikteki direktifleri ortadan kaldirmak degildir. Zira, tiiziik teklifi
taraflarca  aralarindaki ~ sozlesmeye  uygulanacak  hukuk  olarak
kararlagtirilmalart durumunda biitiin sozlesme iliskisini kapsayacak sekilde
uygulama alani bulmaktadir. Tiiziik teklifindeki asil dikkat ¢ekici nokta ise bu
teklifte haksiz sart denetiminin uygulama alaninin genisletilmis olmasidir. Bu
teklifte haksiz sart denetiminin tiiketici ile satict veya saglayict arasindaki
sozlesmelerin yaninda, her iki tarafin tacir oldugu sozlesmelerde (B2B)
taraflardan birinin kiigiik veya ortak Olgekli isletme olmasi halinde de

18 2008/0196/COD sayih Tiiketici Haklar1 Direktif Teklifi, COM(2008) 614 final, 2.
¥ Uye devletlerin Direktif teklifine itiraz etmelerine yol acan eser igin bkz.
Weatherill, “The Consumer Rights Directive: How and Why A Quest for
“Coherence” Has (Largely) Failed,” 1279 vd.

Bu internet sitesi i¢in bkz. https://commission.europa.eu/law/law-topic/consumer-
protection-law/consumer-contract-law/unfair-contract-terms-
directive/notifications-under-article-8a-directive-9313e  ecen Erisim Tarihi:
13.05.2024.
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uygulanmas1 ongoriilmiistiir?’. Fakat, {iye devletlerden yeteri kadar destek
gérmeyen tiiziik teklifi geri cekilmistir.

Thiziik teklifinde 6ngodriilen tam uyumlastirma amaci, satis sézlesmeleri
agisindan 2019/770 sayih Dijital igerik ve Dijital Hizmetlerin Saglanmasina
Yonelik Direktif ve 2019/771 sayili Mal Satis S6zlesmelerinin Bazi Yonleri
Hakkinda Direktif’le saglanmigtir. Buna karsilik, Haksiz Sartlar Direktifi
uygulama alaninin genisligi itibariyle tiiketicilerin korunmasina iliskin asgari
uyumlagtirmanin  kabul edildigi tek diizenleme olarak yiriirligiini
stirdiirmektedir. Bu durum, Avrupa Komisyonu’nun Direktif’i degistirerek
haksiz sart denetiminin tam uyumlagtirmasit yoluyla saglanacak olan
amagclara, sektorlere 6zgii diizenlemeler yapilarak daha kolay ulastigim
gostermektedir’?.  Bununla birlikte, Komisyon Direktif’in  amaglar
dogrultusunda ihtiyag¢ gordiigii takdirde Direktif’te degisiklik yapmaya devam
etmektedir?®. Nitekim 2019 yilinda eklenen Direktif m. 8b hiikmiinde?* iiye
devletlerin bu Direktif’le ilgili olarak i¢ hukuklarinda kabul ettikleri kurallari
ihlal eden satic1 ve saglayicilara etkili, orantili ve caydirict idari cezalar
uygulamasi diizenlenmistir.

I1. Direktif’in Uygulama Alam

A. Direktif’in Kisi Bakimindan Uygulama Alani: Tiiketici ve Satici
veya Saglayici

Direktif m. 1(1)’de bu Direktif’in tiiketici ile satic1 veya saglayicinin taraf
oldugu sézlesmelerde uygulanmasi éngoriilmiistiir®®. Direktif’te tiiketici ile

2L Avrupa Ortak Satis Hukuku Tiiziigii’'nde 6ngériilen haksiz sart denetimi hakkinda

ayrintili bilgi i¢in bkz. Mcmeel, Unfair Contract Terms Proviisons in CESL, 5 vd.
Sektorlere o6zgii sozlesme hiikiimleriyle ilgili olarak tam uyumlagtirmanin
benimsendigi gesitli diizenlemeler igin bkz. 2015/2302 sayili Paket Tur Direktifi

m. 23(2), 2015/2366 sayil1 Odeme Hizmetleri Direktifi m. 62(1), Dijital Hizmetler

Yasast Art. 14. Ayn1 yonde bkz. bkz. Fornasier, “A Short Biography of the Unfair

Contract Terms Directive on the Occasion of Its 30th Anniversary,” 1157. Kars.

Lehmann ve Busch, “Make it Stringent: A Plea for an Unfair Terms Regulation,”

1184 vd.

23 Bu konuda ayrica bkz. asagida II, B.

24 Direktif m. 8b hiikmii, 2019/2161 sayil Direktif’le eklenmistir.

% Direktif’te asgari uyumlagtirma Ongoriilmiistir. Bundan dolayi, iiye devletler
Direktif’i i¢ hukuklarina aktarirken haksiz sartlara iligkin denetimin uygulama
alan1 genisletebilmektedir. Ornegin her iki tarafin da satic1 veya saglayict oldugu
sozlesmelerde (B2B) ve/veya taraflarin tliketici oldugu sozlesmelerde (C2C) de
haksiz sartlara yonelik denetim yapilmasini 6ngorebilmektedir. “Commission
Notice: Guidance on the Interpretation and Application of Council Directive
93/13/EEC on Unfair Terms in Consumer Contracts,” 10.
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satict veya saglayicinin tanimlar: yapilarak Direktif kapsaminda bu sifatlar
tastyacak kisiler belirlenmistir. Direktif m. 2(b)’ye gore bir gergek kisinin, bu
Direktif kapsamindaki sézlesmelerde tiiketici sifatini tasimast i¢in kendi
isletmesi, isi veya meslegi disinda bir sd6zlesme kurmasi gerekmektedir. Bu
anlamda, tiizel kisilerin tiiketici olarak nitelendirilmesi miimkiin degildir.
Sadece gercek kisiler tiiketici sifatini haiz olabilir.

ABAD’m 6n karar prosediiriiyle 6niine gelen bir uyusmazlikta?®, OMAI
ve Cape adli sirketler sirasiyla Idealservice MN RE SAS ve ldealservice Srl
adli sirketlerle kendi sirketlerine yerlestirilmesi ve sadece kendi ¢alisanlar
tarafindan kullanilmasi amaglanan su sebillerini tedarik etmek i¢in s6zlesme
yapmiglardir. Bu s6zlesmeden dogan bir uyusmazlik sirasinda, OMAI ve Cape
sirketleri sozlesmedeki yetki anlasmasinin italyan Medeni Kanunu’na goére
haksiz sart niteliginde oldugunu ve kendilerine uygulanamayacagini ileri
siirmiistiir. italyan Medeni Kanunu’ndaki “tiiketici” ve “satic1 veya saglayic1”
kavramlar1, dogrudan Direktif m. 2(b) ve 2(c)’den aktarildigi igin yerel
mahkeme 6n karar prosediiriine bagvurarak Direktif m. 2(b)’de yer alan
tiikketici kavraminin sadece gercek kisileri mi kapsadigini, eger bu hiikiim
miinhasiran gercek kisilere yonelik degilse kendi olagan ticari faaliyetleri
disinda sadece ¢alisanlarinin yararina mal ve hizmet edinmek amaciyla
sozlesme yapan tiizel kisi tacirin de mi tiiketici sifatin1 haiz oldugu sorularini
ABAD’a yoneltmistir. ABAD, Direktif m. 2(b)’de sadece gergek kisilerin
tiikketici sayildigimin éngoriildiigiine karar vermistir?’. Bu durumda, tiizel kisi
tacirin kendi faaliyet alan1 disindaki isler bakimindan Direktif kapsaminda
titketici sifatini tagimasi miimkiin degildir.

ABAD, bir bagka kararinda®® tiizel kisiligi olmayan kat malikleri
kurulunun (condominio, commonhold association) Direktif 2(b) kapsaminda
tiketici sayilamayacagma karar vermistit. ABAD’m 0Oniine gelen bu
uyusmazlikta, tiizel kisiligi olmayan kat malikleri kurulu termal enerji
tedarikine iligkin bir s6zlesme yapmustir. Bu sézlesmeye gore, kat malikleri
kurulu temerriide diistiigii takdirde sdzlesmede bedelin 6denmesi i¢in taninan
stirenin bitiminden itibaren sozlesmede Kkararlastirilan temerriit faizini
O6demekle yiikiimliidiir. Kat malikleri kurulu, bu s6zlesme hiikmiiniin Direktif
kapsaminda haksiz sart oldugunu ileri siirmistiir. Yerel mahkeme, bu
sozlesme hiikmiiniin haksiz sart niteligi tagidigim kabul etmekle birlikte, kat

26 OMAI, ECLI:EU:C:2001:625.
27 OMAI, ECLI:EU:C:2001:625, N. 17.
28 Condominio di Milano, ECLI:EU:C:2020:263, N. 29.
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malikleri ~ kurulunun Direktif 2(b) kapsaminda tiiketici  sayilip
sayllmadigindan emin olmadigi i¢in ABAD’a basvurmustur. ABAD, kat
malikleri kurulunun tiizel kisiligi dahi olmadigini belirterek gergek kisi
olmadig1 icin Direktif kapsaminda tiiketici sayilamayacagina karar
vermistir?®,

Yukaridaki ABAD kararlarina konu olan uyusmazliklarda oldugu gibi,
taraflardan birinin ger¢ek kisi olmadig1 sozlesmelerde de taraflar arasinda
bilgi asimetrisi bulunabilir ve taraflardan birinin miizakere giicii digerine
oranla fazla olabilir. Bundan dolay1, maddi s6zlesme adaleti uyarinca standart
bir s6zlesmede satici veya saglayicinin karsisinda yer alan gergek kisi
disindaki bir kimsenin de bu s6zlesmedeki haksiz sartlara karsi korunmasi
gerekebilir. Direktif’te haksiz sart denetimi bakimindan asgari uyumlastirma
ongorilmustir (Direktif m. 8). Bu anlamda, iiye devletler i¢ hukuklarinda
gercek kisi disindaki zayif taraflarin da haksiz sartlara karsi korunmasini
diizenleyebilmektedir®®. Bununla birlikte, Direktif’in amaci kapsaminda iiye
devletlerin i¢ hukuklari arasinda yeknesaklik saglanmasi igin olmasi gereken
Direktif’teki tiiketici kavrammin kapsaminin genisletilmesidir®®. Bu husus,
Direktif’te yer alan tiiketici kavraminin objektif bir anlami1 haiz olmasina da
uygundur. Zira, Direktif’teki tiiketici kavrami, sozlesmede satici veya
saglayicinin karsisindaki zay1f tarafa karsilik gelmektedir?,

2 Condominio di Milano, ECLI:EU:C:2020:263, N. 26 vd.
80 Her iki tarafin tacir oldugu sézlesmeler bakimindan haksiz sart denetimi kabul
eden AB iiyesi devletlere Belgika, Fransa, Almanya ornek olarak gosterilebilir.
Ayrica, her iki tarafin tacir oldugu s6zlesmeler bakimindan haksiz sart denetiminin
kabul edildigi cesitli AB diizenlemeleri i¢in bkz. 2019/633 sayili Avrupa Birligi
Tarim ve Gida Tedarik Zincirinde Tacir Arasinda Haksiz Ticari Uygulamalar
Direktifi, 2019/1150 sayilt Online Aracilik Hizmetlerinin Ticari Kullanicilari i¢in
Adil ve Seffaf Isleyisin Saglanmas1 Hakkinda Tiiziik, Dijital Piyasalar Yasasi.
Uye devletlerin i¢ hukuklarinda yeknesaklik saglanmasi i¢in Direktif’in yerine bir
tiiziiglin diizenlenmesi gerektigini goriisiinde olan yazarlar bakimindan ayni yonde
bkz. Lehmann ve Busch, “Make it Stringent: A Plea for an Unfair Terms
Regulation,” 1187. Kars. Avrupa Ortak Satis Hukuku hazirlanirken taraflarin tacir
oldugu sozlesmelerde de taraflarin miizakere giicleri arasinda oransizlik
bulunabilecegi goz oniinde bulundurulmustur. Bundan dolayi, bu diizenlemede
taraflardan birinin kiiciik ve orta 6lgekli isletme (KOBI) oldugu iki tacir arasindaki
sOzlesmeler bakimindan haksiz sart denetimi 6ngoriilmiistiir. Fakat, bu diizenleme
yiiriirliige girmemistir.
382 “Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 10.
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Direktif Art 2(c)’de satict veya saglayici, bu Direktif kapsamindaki
sozlesmelerde kamuya veya Ozel sektore ait olup isletmesi, isi veya
meslegiyle ilgili amaglar disinda hareket eden gercek veya tiizel kisi olarak
tanimlanmugtir. Buradaki satic1 veya saglayici kavramlart islevseldir. Zira, bu
kavramlar taraflarin s6zlesmede tistlendikleri islevler (onlarin ticari, isle ilgili
veya mesleki amagla hareket etmeleri) g6z Oniinde bulundurularak
olusturulmustur,

ABAD, satict veya saglayict kavramlarimi genis yorumlamaktadir.
ABAD’in 6niine gelen bir uyusmazlikta®, bir 6grencinin kamusal fonlar
tarafindan finanse edilen egitim kurumuyla yaptigi sozlesmede &grenci,
basvuru iicreti ve inceleme gezisine iliskin masraflar1 faizsiz olarak egitim
kurumuna geri O0demeyi Ustlenmistir. Fakat, 6grenci bunu Odemekte
temerriide diiserse 6denmemis bor¢ lizerinden hesaplanan soézlesmede
belirtilen temerriit faizini ve asgari 100 Euro olmak iizere, 6denmemis borcun
%10’u olarak belirlenen gotiirti tazminati 6demekle yiikiimlidiir. Yerel
mahkeme, kamusal fonlar tarafindan finanse edilen egitim kurumunun bu
sozlesme bakimindan Direktif 2(c) kapsaminda satic1 veya saglayict olarak®
m1 degerlendirilecegi sorusunu 6n karar prosediirilyle ABAD’a yoneltmistir.
ABAD ister kamuya ister 6zel sektére ait olsun mesleki faaliyet yiiriiten
kigilerin =~ Direktif = kapsaminda  satict  veya  saglayict  olarak
nitelendirilebilecegini kabul etmistir®®. Bu durumda, kamu yarari, hayirsever
veya etik amag¢ tasiyan kurum veya kuruluslar, bir mal veya hizmeti
sunmalarina iligkin s6zlesmeye taraf olduklar1 takdirde satic1 veya saglayici
sifatin haizdir. Bir bagka deyisle, 6rnegin bir tiizel kisinin satic1 veya saglayici
sifatina sahip olmasi onun kar amaciyla kurulmus olmasindan bagimsizdir®.

Direktif m. 2(b)’de sadece gercek Kkisiler tiiketici sayilmustir. Bu

3 “Commission Notice: Guidance on the Interpretation and Application of Council

Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 10. Ayn1 yondeki
ABAD Kkararlar igin bkz. Asbeek Brusse, ECLI:EU:C:2013:341, N. 30; Costea,
ECLI:EU:C:2015:538, N. 17; Karel de Grote, ECLI:EU:C:2018:320. N. 53, 55.
Satic1 veya saglayici kavramlarinin yeknesak bir anlama sahip olmasi sebebiyle
tilketicinin korunmasina iliskin diger direktiflerde yer alan “tacir” kavramina
karsilik geldigine iliskin bkz. “Commission Notice: Guidance on the Interpretation
and Application of Council Directive 93/13/EEC on Unfair Terms in Consumer
Contracts,” 10.

% Karel de Grote, ECLI:EU:C:2018:320.

% Kars. Karel de Grote, ECLI:EU:C:2018:320, N. 39 vd.

% Karel de Grote, ECLI:EU:C:2018:320, N. 49.

87 Karel de Grote, ECLI:EU:C:2018:320, N. 51.
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durumda, gergek bir kisinin tiiketici mi, yoksa satic1 veya saglayict sifatiyla
m1 sozlesmeye taraf oldugu, sozlesmenin her iki tarafi arasindaki bilgi
asimetrisi, onlarin bilgi ve tecriibeleri ve sézlesmeyi miizakere etme giigleri
g6z oniinde bulundurularak tespit edilir®. Bu anlamda, gercek bir kisinin
tiketici sifatin1 tagimasi i¢in onun s6z konusu sozlesmeyi asil ticari, i veya
mesleki faaliyet alaniyla ilgili olarak yapmamas1 gerekir.

Taraflarin tliketici, satici veya saglayict sifatlar1 her somut olay
bakimindan sdzlesmenin mahiyeti ve amaciyla birlikte, Direktif’in zayif taraf
olan tiiketiciyi korumak amaciyla Ongoriildiigli dikkate alinarak
belirlenmektedir®. Ornegin ABAD’1n 6niine gelen bir uyusmazlikta®, bir
avukat yaptigi kredi sozlesmesinde hukuk biirosu iizerinde ipotek tescil
ettirmistir. ABAD, avukatin teknik bilgiye sahip olmasinin kredi s6zlesmesi
bakimindan miinhasiran onun tiiketici sayilmasina engel olmadigimi kabul
etmigtir*l, Zira, tiiketicilerin korunmalarinin sebebi onlarin satici veya
saglayicinin onceden hazirlayarak kendilerine sundugu standart sozlesmeyi
miizakere etme imkanina sahip olmamalaridir. Bundan dolayi, bir kimsenin
Direktif kapsaminda tiiketici olup olmadigi somut sézlesmenin mahiyeti ve
amaci dikkate alinarak belirlenmektedir®,

B. Konu Bakimindan Uygulama Alam

Direktif m. 1(1)’e gore, bu Direktif tiiketici ile satic1 veya saglayicinin
taraf oldugu her tiirlii s6zlesmede uygulanmaktadir. Bununla birlikte, is
sozlesmeleri, miras haklara iliskin s6zlesmeler, aile hukukuna iligkin
sozlesmeler, sirketlerin kurulusuna ve isleyisine iliskin sozlesmeler ve
ortaklik sozlesmeleri Direktif’in kapsami digindadir®,

Direktif m. 1, 2(a) ve 3(1) birlikte degerlendirildiginde, sadece taraflarca
bireysel olarak miizakere edilmeyen sozlesme hiikiimlerinin haksiz sartlara
iliskin denetim kapsaminda yer aldig1 anlagilmaktadir. Direktif m. 3(2)1’ye

% “Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 10. Bu konuda
ayrica bkz. Chen, “The Classification of Dual-Purpose Contracts in European
Private International Law,” 912 vd.

39 «Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 11.

40 Costea, ECLI:EU:C:2015:538.

41 Costea, ECLI:EU:C:2015:538, N. 25 vd.

42 Dentalkit, ECLI:EU:C:1997:337, N. 16.

4 Direktif gerekge, N. 10.
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gore, onceden hazirlanan ve bundan dolay1 6zellikle 6nceden kaleme alinmig
standart sozlesme kapsaminda tliketicinin miidahale etme imkaninin
bulunmadigi s6zlesme kosullarinin her durumda miizakere edilmedigi kabul
edilmektedir. Bu tiir s6zlesme kosullarinin miizakere edildigini iddia eden
satict veya saglayict bunu ispat etmekle yiikiimliidiir [Direktif m. 3(2)3].

Direktif’te bireysel olarak miizakere edilmeyen sozlesme kosullarmin
diizenlenis bigimine yonelik bir sinirlandirma yapilmamistir. Bu anlamda,
sozli, yazil, ¢evrimigi veya ¢evrimdigi ortamda yapilan s6zlesme hiikiimleri,
taraflarin hak ve borglarini1 diizenlemeleri kaydiyla bireysel olarak miizakere
edilmemis sozlesme hiikiimleri olarak kabul edilebilmektedir®.

Direktif m. 3(2)2’ye gore, bir s6zlesmenin genel olarak degerlendirilmesi
sonucunda bunun standart sozlesme oldugu sonucuna variliyorsa bu
sozlesmedeki bir hiikmiin belirli yonlerinin veya belirli bir hiikmiin
miinferiden miizakere edilmis olmasi, s6zlesmenin geri kalaninin haksiz sart
denetimine konu olmasii engellememektedir. Bir sozlesme hiikmiiniin
bireysel olarak miizakere edilip edilmedigi yerel mahkemeler tarafindan
degerlendirilmektedir. Bundan dolayi, miinhasiran tiiketicinin standart
sozlesmenin belirli hiikiimlerinin miizakere edildigine iliskin s6zlesmede
imzasimin bulunmasi, bu hiikiimlerin bireysel olarak miizakere edildigi
anlamina gelmemektedir.*®

Direktif m. 1(2)’ye gore, tiye devletlerin emredici ve diizenleyici
hiikiimleri veya AB’nin taraf oldugu milletlerarasi s6zlesmelerdeki hiikiimleri
tekrar eden o6zellikle tasimacilik alanindaki s6zlesme hiikiimleri bu Direktif’in
kapsami disinda olup haksiz sart denetimine tabi degildir®®. Fakat, iiye
devletlerin i¢ hukukuna gore sadece belirli bir s6zlesme tiirliyle sinirli olarak

4 “Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 13.
“Commission Notice: Guidance on the Interpretation and Application of Council
Directive 93/13/EEC on Unfair Terms in Consumer Contracts,” 13.

Dogrudan veya dolayl olarak tiiketicilerin taraf oldugu sézlesmelerde uygulama
alani bulan iiye iilkelerin emredici ve diizenleyici hukuk kurallarinin haksiz sart
niteligi tagimadigi kabul edilmektedir. Ciinkii kanun koyucular, sézlesmelere
iligkin hukuk kurallarini taraflarin hak ve borglari arasinda adil bir denge
ongorecek sekilde diizenlemektedir. Direktif gerekge, N. 13. Aymi yonde bkz.
RWE  Vertrieb, ECLI:EU:C:2013:180. N. 28; OTP  Faktoring,
ECLI:EU:C:2018:750, N. 53. Bundan dolayi, bu tiir hukuk kurallar1 veya iiye
iilkelerin ya da AB’nin taraf oldugu milletleraras: s6zlesmelerdeki ilkeleri tekrar
eden sozlesme hiikiimleri, bu Direktif kapsamindaki haksiz sart denetimine tabi
degildir. Direktif gerekge, N. 13.

45

46
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uygulama alani bulan emredici hiikiimler, bu s6ézlesme tiirii digindaki bir
sozlesmede diizenlendigi takdirde haksiz sart denetimine tabidir®.

Yukarida yer verildigi iizere®, ¢evrimici ortamda yapilan standart
sozlesme hiikiimleri de Direktif kapsamindadir. Fakat, giiniimiizde ¢evrimigi
sozlesmeler genellikle ¢evrimi¢i pazar yerleri olarak adlandirilan gesitli
cevrimici platformlar araciligiyla kurulmaktadir. Bir bagka deyisle, ¢cevrimici
pazar yerleri, bu tiir sézlesmelerin kurulmasinda aktif veya pasif sekilde rol
oynamaktadir. Bununla birlikte, ¢evrimigi pazar yerleri, alici ve satici arasinda
kurulan sozlesmenin tarafi degildir®®. Bu durumda, ¢evrimici platformlarda
yapilan s6zlesme hiikiimleri, s6zlesmeye taraf olmayan li¢iincii kisi tarafindan
sunulmaktadir®. Bu anlamda, c¢evrimi¢i pazar yerlerinde kurulan
sozlesmelerde bilgi asimetrisi tiiketiciler ile satic1 veya saglayicilar arasinda
degil, tiikketiciler ile gevrimici pazar yerleri arasindadir. Bu sebeple, ¢evrimigi
platformlarda kurulan s6zlesmelerde tiiketicilerin s6zlesmenin tarafi olmayan
tiglincii kisi konumundaki ¢evrimigi pazar yerlerine kars1 daha da etkili bir
sekilde korunmasi saglanmalidir®®. Nitekim Avrupa Komisyonu bu ihtiyaci
dikkate alarak Avrupa Birligi Tiiketici Hukukunda Dijital Hakkaniyet
Uygunluk Kontrolii’nii baglatmis olup buna iligkin nihai rapor 2024 yilinin
ikinci yarisinda yayimlanacaktir®,

C. Direktif’in AB Uyesi Olmayan Uciincii Ulkelerdeki Satic1 veya
Saglayicilar Bakimindan da Uygulama Alan1 Bulmasi

Yukarida yer verildigi tizere, Direktif’in 6ngoriilmesinin amaglarindan

47 RWE Vertrieb, ECLI:EU:C:2013:180. N. 24.

48 Bkz. Yukarida I, B.

49 Aktif ve pasif ¢evrimigi platformlar hakkinda bkz. Biiyiiksagis ve Kahveci, “E-

Ticaret Platformlarmnin Satilanin Ayiplarindan Sorumlulugu,” 131 vd. Bu konuda

ayrica bkz. Hatzopoulos ve Roma, “Caring for Sharing? Collaborative Economy

under EU Law,” 106 vd.

Moslein, “Digitized Terms: The Regulation of Standard Contract Terms in the

Digital Age,” 306.

51 Bu koruma hakkinda ayrintih bilgi i¢in bkz. Méslein, 310 vd.

52 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13413-
Digital-fairness-fitness-check-on-EU-consumer-law_en Erigim Tarihi:
04.04.2024. Bu konuda ayrica bkz. Serensen, Rott, ve Sein, Response of the
European Law Institute: European Commission’s Public Consultation on Digital
Fairness — Fitness Check on EU Consumer Law, 7 vd; Response of the European
Law Institute: European Commission’s Public Consultation on Digital Fairness —
Fitness Check on EU Consumer Law 304 vd.; Micklitz vd., “Towards Digital
Fairness,” 24 vd.

50
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biri tiiketicilerin kendi iilkeleri digindaki AB iiyesi devletlerden de mal ve
hizmet edinmelerini saglamaktir™. Nitekim bu amagla, Direktif’te asgari
uyumlastirma kabul edilerek iiye devletlerin haksiz sartlara iliskin hukuk
kurallarmin yeknesaklastirilmasi 6ngoriilmiistiir [Direktif m. 8(1)]. Bununla
birlikte, Roma I Tiizigii m. 6 ve Direktif m. 6(2) uyarinca bu Direktif, satici
veya saglayicinin AB {iyesi olmayan iiglincii bir devletten oldugu, fakat onun
faaliyetlerini AB tliyesi bir devlette yiiriittiigii veya mutad meskenleri AB
iiyesi bir devlet olan tiiketicilere sundugu hallerde de uygulama alani
bulmaktadir. Boylece, tiiketiciler AB iiyesi olmayan tiglincli bir devletteki
satic1 veya saglayicilarla yaptiklart standart s6zlesmelerdeki haksiz sartlara
kars1 da korunmaktadir®.

I11. Direktif’te Ongériilen Haksiz Sart ve Saydamhk Denetimi

A. Genel Olarak

Direktif m. 3(1)’e gore, taraflarin hak ve borglar1 arasindaki dagilimi
dirtistliik kuralina aykirt olarak tiiketici aleyhine 6nemli 6lgtide dengesizlik
olusturacak sekilde degistiren bireysel miizakere konusu yapilmamis
sozlesme hiikiimleri haksiz sarttir>. Direktif m. 4(1) uyarinca Direktif m. 7°ye
halel gelmeksizin bir sézlesme hiikmiiniin haksiz sart oldugu, s6zlesme
konusu mal ve hizmetlerin niteligi, sozlesmenin yapilmasi sirasinda
sO0zlesmenin yapilmasiyla ilgili tiim kosullar ve s6zlesmenin veya baglantili
sozlesmelerin ~ tim  hikiimleri ~ géz  oOninde  bulundurularak

58 Direktif gerekce, N. 6 vd.

5 Tiiketici islemlerine iliskin kanunlar ihtilafi kurallarinda, tiiketicileri korumak
amactyla, hukuk seciminin tiiketicinin mutad meskenin emredici hiikiimleri
uyarinca sahip olacagi asgari korumay1 ortadan kaldirmayacagina ve hukuk se¢imi
yapilmadig: takdirde tiiketicinin mutad mesken hukukunun gecerli olacagina yer
verilmesi olagandir. Bununla birlikte, AB iiyesi devletlerin mahkemelerinin dahi
haksiz sartlara iliskin bircok husus hakkinda ABAD’a bagvurdugu ve iiye
devletlerde Direktif’in yeknesak bigimde uygulanamadig: gercegi karsisinda AB
ilyesi olmayan i¢ilincii devlet mahkemelerinin Direktif’i etkin bir sekilde
uygulamasi pratikte miimkiin goriinmemektedir.

5 Direktif m. 3(1)’de “diiriistlik kurali’na ve “Onemli olgiide dengesizlik”
ifadelerine birlikte yer wverilmesinin sebebinin Fransiz-Alman yazarlarin
“diiriistliik kurali”ni1, Ingiliz yazarlarin ise “énemli l¢iide dengesizlik” kavranmini
diizenlemek istediklerinden kaynaklandigina iliskin bkz. Micklitz ve Reich, “The
Court and Sleeping Beauty: The Revival of the Unfair Contract Terms Directive
(UCTD),” 785. Bu kavramlarin halihazirda iye devletlerde farkli sekilde
anlagildigina iligskin bkz. Lehmann ve Busch, “Make it Stringent: A Plea for an
Unfair Terms Regulation,” 1181.
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degerlendirilmektedir. Ayrica, Direktif Ek’inde yer alan sézlesme hiikiimleri
de somut olayin ozelliklerine gore haksiz sart sayilabilmektedir. Bununla
birlikte, Direktif Ek’indeki sozlesme hiikiimleri sinirli say1 ilkesine tabi
olmayip hakime yol gésterici niteliktedir [Direktif m. 3(3)]%.

Direktif m. 3’te 6ngoriilen haksiz sart denetimi, Direktif kapsamindaki
genel denetimdir. Direktif’te bu denetimle birlikte, saydamlik denetimi
[Direktif m. 4(2), 5(1)] de Ongorillmistiir. Saydamlik denetimine gore,
standart sézlesme hiikiimleri acik ve anlasilir bir dille kaleme alinmalidir.
Zira, ancak bu sayede tiiketicinin taraf oldugu stzlesme hiikiimlerini gergek
anlamda anlamas1 miimkiindiir®.

Direktif m. 4(2)’ye gore, dogrudan asli edim ytikiimliiliikklerine ve mal ve
hizmetler ile bunlarin karsiligindaki bedel arasindaki dengeye iliskin sozlesme
hiikiimleri agik ve anlasilir olduklar siirece haksiz sart denetimi digindadir.
Bir bagka deyisle, asli edim ylikiimliiliiklerine ve edim-kars1 edim arasindaki
dengeye iliskin sozlesme hiikiimleri haksiz sart denetimine tabi olmayip
sadece saydamlik denetimine tabidir. Bu tiir hiikiimlerin saydamlik
denetimine takilmamalar1 i¢in agik ve anlasgilir bigimde Ongodriilmeleri
gerekmektedir [Direktif m. 4(2)]. ABAD Kkararlarina gore®, bir sozlesme
hiikmiiniin a¢ik ve anlasilir olmasi, sdz konusu hiikmiin islevinin, bu hiikmiin
baglantili oldugu diger islevlerin ve bu sayede s6z konusu hitkmiin ekonomik
sonuglarinin tiiketici tarafindan kavranabilmesi anlamina gelmektedir.

% ABAD, Direktif’in Isve¢ i¢c hukukuna aktarilmasiyla ilgili 6niine gelen bir ihlal
davasinda Direktif m. 3(3)’teki “sinirlayict olmayan” ifadesinin Direktif m. 8
uyarinca lye devletlere i¢ hukuklarinda daha genis veya sinirlayict diizenleme
yapma yetkisi verdigini kabul etmistir. ABAD, Direktif m. 3(3)’teki “gosteren”
ifadesinin ise Direktif Ek’indeki s6zlesme hiikiimlerini dogrudan haksiz sart
héline getirmedigine karar vermistir. ABAD, Direktif Ek’indeki hiikiimlerin iiye
devletlerin yetkili merciileri tarafindan Direktif m. 3(1) ve 4 hiikiimleri uyarinca
yapilan degerlendirmeye gore haksiz sart sayilacagima hiikkmetmistir. Commission
v. Kingdom of Sweden, ECLI:EU:C:2002:281, N. 11 vd. Aym yonde bkz.
Freiburger Kommunalbauten, ECLI:EU:C:2004:209, N. 20. Olmasi gereken
bakimindan kars. Lehmann ve Busch, “Make it Stringent: A Plea for an Unfair
Terms Regulation,” 1186.

5" Direktif gerekge, N. 20. Saydamlik denetimi hakkinda bkz. asagida 11, B, 2.

%8 Kasler, ECLI:EU:C:2014:282, N. 75; CNP Assurances, ECLI:EU:C:2015:262, N.
50; Banca Romdneasca, ECLI:EU:C:2017:703, N. 45.
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Direktif m. 4(2)’de dogrudan asli edim yiikiimliiliikklerini belirleyen
sozlesme hiikiimleriyle (main terms) dolayli olarak asli edim
yikiimliilikklerini belirleyen sézlesme hiikiimleri (ancillary terms) arasinda
ayrim yapilmstir®. Buna goére, dogrudan asli edim yiikiimliiliiklerini
belirleyen s6zlesme hiikiimleri sadece saydamlik denetimine tabidir. ABAD
kararlarma gore®, bir sézlesme hiikmiiniin dogrudan mi, yoksa dolayl olarak
mi asli edim yiikiimliliklerini belirledigi sozlesmenin hukuki niteligi,
sozlesmenin amaci, sozlesmedeki hak ve yiikiimlilikler, s6zlesmenin
uygulanmasina yonelik hukuki ve fiili durumlar géz 6niinde bulundurularak
degerlendirilmektedir. Ornegin ABAD bir kredi sozlesmesine iliskin 6niine
gelen uyusmazlikta®, iilke parasi disindaki bir para birimi iizerinden verilen
kredinin aynen 6denmesinin ongorildigi sozlesme hitkmii ile bu kredinin
banka tarafindan uygulanan rayi¢ iizerinden {ilke parasiyla 6denmesinin
diizenlendigi sézlesme hiikkmii arasinda ayrim yapmistir. ABAD, iilke parasi
disindaki bir para birimi cinsinden verilen kredinin aynen 6denmesinin
ongoriildiigl sézlesme hitkkmiiniin dogrudan asli edim yilikiimliligiine iliskin
oldugunu kabul etmistir®?,

Direktif m. 5’te saydamlik denetiminin kapsami, haksiz sart denetimine
tabi sozlesme hiikiimlerini de igerecek sekilde genisletilmistir. Bu hiikme
gore, tiiketiciye sunulan sozlesme hiikiimlerinin tamami veya bir kismi yazil
ise bu hiikiimlerin agik ve anlasilir bir dille kaleme alinmig olmasi gerekir.
Aksi takdirde, bu sézlesme hiikiimleri haksiz sart sayilir®®. Sézlesmedeki bir
hiikmiin anlami1 konusunda siiphe varsa tiiketicinin lehine olan anlamin gecerli
oldugu kabul edilmektedir.

B. Haksiz Sart ve Saydamlik Denetiminde ABAD’1n Rolii
1. Haksiz Sart Denetiminde ABAD’1n Rolii

ABAD, Direktif’in yiiriirliige girmesinden sonraki ilk yillarda Direktifle
ilgili ¢ok az sayida uyusmazliga bakmistir. Buna karsilik, 2000°1i yillardan

% Kasler, ECLI:EU:C:2014:282, N. 49 wvd.; CNP  Assurances,

ECLI:EU:C:2015:262, N. 32 vd; Banca Romdneascd, ECLI:EU:C:2017:703, N.
35 vd. Bu konu hakkinda ayrintili bilgi i¢in bkz. Camara Lapuente, “Control of
Price Related Terms in Standard Form Contracts in the European Union: The
Innovative Role of the CJEU’s Case Law,” 71 vd.

80 Kasler, ECLI:EU:C:2014:282, N. 50.

61 Banca Romdneascd, ECLI:EU:C:2017:703.

62 Banca Romdneascd, ECLI:EU:C:2017:703, N. 37 vd.

8 Amazon, ECLI:EU:C:2016:612, N. 67 vd.
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itibaren Direktifle ilgili olarak ABAD’in 6niine gelen uyusmazlik sayist
artmigtir. Ciinkii yerel mahkemeler ozellikle Direktif m. 3(1) uyarinca
s6zlesme hiikiimlerinin haksiz sart olarak nitelendirilmesi konusunda
kendilerine yol go6stermesi i¢in 0On karar prosediiriiyle ABAD’a
bagvurmaktadir.

Direktifle ilgili olarak 6n karar prosediiriiyle ABAD’1n 6niine gelen ilk
uyusmazlikta (Océano Grupo Editorial SA and Salvat Editores SA)*, davaci
sirketler ile davali tiiketiciler arasinda ansiklopedi alimina yonelik birbirinden
ayr1 taksitli satis sozlesmeleri bulunmaktadir. Bu soézlesmelerdeki yetki
anlagmalarina goére, daval tiiketicilerin yerlesim yerinin bulunmadigi, fakat
davaci sirketlerin ticari merkezi olan Barselona mahkemeleri s6zlesmeden
dogan uyusmazliklar bakimindan miinhasir yetkilidir. Fakat, Direktif Ek m.
1(q)’ya gore, tiiketicilerin mahkemeye veya diger kanuni yollara bagvuru
hakkini sinirlandiran veya ortadan kaldiran sdzlesme hiikiimleri haksiz sart
sayilabilmektedir. Davaci sirketlerin vadesi gelen satis bedelini ddemeyen
tiketicilere karsi agtigi diisiik bedelli alacak davasina bakan Barselona
mahkemesi, bu hiikme dayanarak s6zlesmedeki yetki anlagmasinin haksiz sart
olduguna karar vermistir. Barselona mahkemesi, Direktif’e gore haksiz sart
sayilan bir sdzlesme hitkmiiniin bu niteliginin yerel mahkemeler tarafindan
re’sen dikkate alinip alinamayacagi konusunda ABAD’a bagvurmustur.

ABAD, tiiketicilerinin yerlesim yerinden farkli bir mahkeme igin
miinhasir yetki anlasmasimin yapildigi diisiik bedelli alacak uyusmazliklart
bakimindan bu tiir yetki anlagmalarinin haksiz sart niteliginde olduguna karar
vermistir. Zira, boyle hallerde tiiketicilerin davanin sonucunda hiikkmedilen
bedeli 6demesinin maliyeti onlarin dava asamasini siirdiirerek kendilerini
savunmalarinin maliyetinden daha azdir®®. Bu anlamda, ABAD, bu davada
sozlesme hiikmiiniin haksiz sart niteligini kendisi degerlendirmistir. Ayni
kararda, ABAD, ¢ogu durumda tiiketicilerin taraf olduklar1 sézlesmedeki
hikkmiin haksiz sart oldugunu anlayamayabileceklerini belirterek yerel
mahkemelerin haksiz sart sayilan sdzlesme hiikiimlerinin bu niteligini re’sen
dikkate almalar1 gerektigine karar vermistir®®.

ABAD oniine gelen bir bagka uyusmazlikta (Freiburger
Kommunalbauten)®’, sozlesme hiikmiiniin haksiz sart olup olmadiginin
Direktif m. 4 hilkmii gbz 6niinde bulundurularak yerel mahkeme tarafindan

8 Océano Grupo, ECLI:EU:C:2000:346.

8 Océano Grupo, ECLI:EU:C:2000:346, N. 22 vd.

6 Océano Grupo, ECLI:EU:C:2000:346, N. 25 vd.

7 Freiburger Kommunalbauten, ECLI:EU:C:2004:209, N. 21.
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degerlendirilecegine karar vermistir. Uyusmazlik konusu olayda, kari-koca
olan Hofsttterlar, Freibourg belediyesinin sahibi oldugu Freiburger
Kommunalbauten adli insaat sirketinin insa etmekte oldugu ¢ok katli bir
otoparktan park yeri almislardir. Taraflar arasindaki sozlesmeye gore,
Freiburger Kommunalbauten’m teminat gostermesiyle Hofsttterlar n
O0demesi gereken sozlesme bedelinin tamami muaccel héle gelmektedir.
Hofsttterlar, s6zlesme bedelinin 6denmesinde temerriide diistiikleri takdirde
temerriit faizi 6demekle yiikiimliidirler. Freiburger Kommunalbauten i
teminat gostermesine ragmen Hofsttterlar sozlesme bedelinin tamamini
O6demeyi reddetmistir. Zira, Hofsttterlar s6zlesmedeki bu hiikiimlerin Alman
hukukuna aykir1 oldugunu ileri siirmiistiir. Alman Federal Mahkemesi,
sozlesme hiikiimlerinin Alman hukukuna aykiri olmasa da Direktif m.
3(2)’nin uygulama alanina girdigine karar vererek on karar prosediiriiyle
ABAD’a bagvurmustur.

Federal Mahkeme, yiiklenici saticinin, alicinin sdzlesmenin hi¢ veya
geregi gibi ifa edilmemesinden dogan alacak taleplerine iliskin bir teminat
saglamasi halinde, alicinin ingaatin ilerlemesinden tamamen bagimsiz olarak,
sozlesme bedelinin tamamimi O6demesini 6ngoren standart sdzlesme
hiikkmiintin Direktif m. 3(1)’e gore haksiz sart sayilip sayilmayacagi sorusunu
ABAD’a yoneltmistir. ABAD, Océano Grupo Editorial SA and Salvat
Editores SA davasinda tamamen satict veya saglayict lehine bir sozlesme
hiikmii oldugu i¢in bu hiilkmiin haksiz sart oldugunu kabul ettigini belirtmistir.
Fakat, ABAD somut uyusmazlikta diiriistlik kuralina agik bir aykirilik
bulunmamasi sebebiyle s6zlesmedeki hitkmiin haksiz sart niteliginin yerel
mahkeme tarafindan Alman hukuku da dikkate alinarak Direktif m. 4’e gore
degerlendirilmesi gerektigine karar vermistir®®. Boylece, ABAD, bir sdzlesme
hiikkmiiniin  haksiz sart niteliginin dye devletlerin i¢ hukukundaki
diizenlemeler de goz oniinde bulundurularak incelenmesi gerektigini kabul
etmistir®. Zira, bir sozlesme hiikmiiniin 6rnegin i¢ hukukta diizenleyici
kurallardan 6nemli Olglide saptigi i¢in haksiz sart sayilmasi miimkiindiir.
Nitekim bu husus Direktif’te de dikkate alinmigtir. Direktif m. 1(2)’de iiye
devletlerin emredici ve diizenleyici hukuk kurallarinin alacakli ve borglunun
hak ve alacaklar1 arasinda adil bir denge olusturacak sekilde olusturuldugu
g6z oniinde bulundurularak bu kurallarin haksiz sart denetimine tabi olmadig1
ongoriilmiistiir™,

% Freiburger Kommunalbauten, ECLI:EU:C:2004:209, N. 16 vd., 23.

8 ABAD’in bu yondeki bir bagka karar i¢in bkz. Subletting A Social Housing
Dwelling, ECLI:EU:C:2020:687, N. 37.

" Direktif gerekge, N. 13. Ayn1 yonde bkz. RWE Vertrieb, ECLI:EU:C:2013:180.
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Yukarida yer verildigi tizere, ABAD, Freiburger Kommunalbaten
davasinda dogrudan kendisinin (per se) haksiz sart saydigi sozlesme
hiikiimleri ile yerel mahkemeler tarafindan haksiz sart niteligi tespit edilen
sozlesme hiikiimleri arasinda ayrim yapmustir. Fakat, ABAD, daha sonraki
kararlarinda™ Océano Grupo Editorial SA and Salvat Editores SA davasindaki
gibi miinhasir yetki anlagmasi sayilan sézlesme hiikiimlerinin Direktif Ek m.
1(q) kapsaminda oldugunu belirterek bunlarin haksiz sart sayilip
sayllmayacaginin yerel mahkemeler tarafindan degerlendirilmesi gerektigine
hiikmetmistir’.

ABAD’1n yerlesik i¢tihadinin s6zlesme hiikiimlerinin haksiz sart niteligi
konusunda karar verme isini yerel mahkemelere birakmak yoniinde olmast,
ABAD’1n is yiikiiniin gereksiz artmamasi bakimindan énem tasimaktadir’,
Fakat diger taraftan, bu husus Direktif’in {iye devletlerin i¢ hukuklari arasinda
asgari uyumlastirma yoluyla da olsa yeknesaklik saglama amacini yerine
getirmesini [Direktif m. 1(1), 8] engellemektedir™. Zira, yerel mahkemelerin

N. 28; OTP Faktoring, ECLI:EU:C:2018:750. N. 53.

" Bkz. Pannon, ECLI:EU:C:2009:350. N. 43 vd.; Pénziigyi, ECLI:EU:C:2010:659,
N. 54 vd. Direktif-Ek’inde yer alan diger sozlesme hiikiimleri bakimindan ayni
yonde bkz. RWE Vertrieb, ECLI:EU:C:2013:180. N. 48 vd. [Direktif-Ek 2(b), 2(d)
bakimindan].; DenizBank, ECLI:EU:C:2020:897, N. 63 vd. [Direktif-Ek 1(j)
bakimindan].

2. Bkz. Pannon, ECLI:EU:C:2009:350. N. 43 vd.; ABAD, C-137/08, 9.11.2010,
Pénziigyi, ECLI:EU:C:2010:659, N. 54 vd. Direktif-Ek’inde yer alan diger
sozlesme  hiikiimleri bakimindan aym yo6nde bkz. RWE Vertrieb,
ECLI:EU:C:2013:180. N. 48 vd. [Direktif-Ek 2(b), 2(d) bakimindan].; DenizBank,
ECLI:EU:C:2020:897, N. 63 vd. [Direktif-Ek 1(j) bakimindan].

3 Bu konuda bkz. Opinion of Advocate General Geelhoed, Opinion of Advocate

General Geelhoed, ECLI:EU:C:2003:504, N. 29.

Ayni yonde bkz. Fornasier, “A Short Biography of the Unfair Contract Terms

Directive on the Occasion of Its 30th Anniversary,” 1157; Lehmann ve Busch,

“Make it Stringent: A Plea for an Unfair Terms Regulation,” 1180. Kars.

Direktif’in amacinin haksiz sart sayilan sézlesme hiikiimlerine yonelik temel bir

gergeve ¢izmek olduguna iligskin bkz. Opinion of Advocate General Geelhoed,

ECLI:EU:C:2003:504, N.17. Karg. ABAD’m gorev alanin1 yorum faaliyetiyle

siirli kabul eden ve bu sebeple haksiz sartin mevcudiyetinin yerel mahkeme

tarafindan denetlenmesini kabul eden goriis i¢in bkz. Gavrilovic, “The Unfair

Contract Terms Directive through the Practice of the Court of Justice of the

European Union: Interpretation of the European Union: Interpretation or

Something More?” 176.
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haksiz sart saydigr sozlesme hiikiimlerinin birbirinden farkli olmasi
Direktif’in  yeknesaklik saglayacak sekilde uygulanmasinin Oniine
ge¢mektedir’™.

2. Saydamlik Denetiminde ABAD’1n Rolii

Saydamlik denetimi, s6zlesme hiikiimlerinin agik ve anlagilir bigimde
kaleme alinmis olmasina yonelik olarak yapilan denetimdir [Direktif m. 4(2)
ve 5]. ABAD, Direktif kapsamindaki sozlesme hiikiimlerinin saydamlik
denetimini yapma isini yerel mahkemelere birakmaktadir. Direktif m. 4(2)
uyarinca sadece dolayli bicimde asli edim yiikiimliiliigiine iliskin s6zlesme
hiikiimleri degil, ayn1 zamanda dogrudan asli edim yiikiimliiligiine iligskin
sozlesme hiikiimleri de saydamlik denetimine tabidir.

S6zlesme hiikiimlerinin haksiz sart denetiminde bu hiikiimlerin diiriistliik
kuralina uygunlugunu degerlendirmek i¢in i¢ hukuktaki diizenlemelerin
dikkate alinmasi zorunludur. Fakat, saydamlik denetimi bakimindan buna
ihtiya¢ yoktur. Zira, saydamlik denetiminin kapsami sézlesme hiikiimlerinin
agik ve anlasilir bigimde kaleme alinmig olmasinin incelenmesiyle sinirlidir’®.
Diger yandan, AB hukukunda bir¢ok diizenlemede satict veya saglayicinin
sozlesmenin kargt tarafini aydinlatma yilikiimliiliglinin mevcut oldugu
ongoriilmiistiir’”. Bu yiikiimliiliikler de saydamlik denetimi gibi tiiketicinin

 Kars. Diger yandan, ABAD, tam uyumlastrmanin benimsendigi AB
diizenlemelerinin kapsamina giren sozlesme hiikiimlerinin haksiz sart olup
olmadigint degerlendirme isini genellikle yerel mahkemelere birakmamakta, bu
konuda kendisi karar vermektedir. Bu konuda ayrintili bilgi i¢in bkz. Fornasier,
“Die Anwendung der Klauselrichtlinie im Bereich des vollharmonisierten
europdischen Vertragsrechts — Urteil des EuGH (Erste Kammer) vom 11.
November 2020,” 444 vd. Roma I Tiiziigi’'nde diizenlenen hukuk se¢imine ve
Briiksel 1 Bis Tiiziigii'nde diizenlenen medeni ve ticari hukuk davalarinda
mahkemelerin yetkisi ve mahkeme kararlarmin taninmasi ve tenfizine iligkin
sozlesme hiikiimleri bu duruma 6rnek olarak gésterilebilir. ABAD’1n Oniine gelen
bu tiir bir uyusmazlik i¢in bkz. Ryanair DAC v. DelayFix, ECLI:EU:C:2020:933.
Kars. Direktif’in i¢ pazarin tam olarak kurulmasim saglamasi, bir bagka deyisle
amacin gerceklestirmesi i¢in yiiriirliige girmeyen Tiiketici Haklar1 Direktifi’nde
oldugu gibi, tam uyumlagtirmanin benimsenmesi gerektigine iligkin bkz. Lehmann
ve Busch, “Make it Stringent: A Plea for an Unfair Terms Regulation,” 1180.
Fornasier, “A Short Biography of the Unfair Contract Terms Directive on the
Occasion of Its 30th Anniversary,” 1160.
7 Buna iliskin 6rnekler icin bkz. 2005/29/EC sayili Haksiz Ticari Uygulamalar
Direktifi m. 7; 2008/48/EC sayili Tiketiciler igin Kredi Sozlesmeleri ve
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satic1 veya saglayici karsisindaki bilgi asimetrisinin giderilmesine hizmet
etmektedir.

ABAD’m yerlesik igtihadi saydamlik denetimini yapma isini yerel
mahkemelere birakmak yoniinde olsa da ABAD bu denetime iligkin ¢esitli
ilkeler belirlemektedir. Buna gore, bir s6zlesme hiikmiiniin agik ve anlagilir
olmasindan kasit, s6z konusu hiikmiin islevi ile bu hilkmiin baglantili oldugu
diger islevlerin ve bu sayede s6z konusu hiikmiin ekonomik sonuglarinin
tiiketici tarafindan kavranabilmesidir®,

Direktif m. 4(2), 5 ve ABAD Kkararlar1 uyarinca saydamlik denetiminin
li¢ fonksiyonu vardir”. Birinci fonksiyonu, agik ve anlasilir bigimde kaleme
almmayan s6zlesme hiikiimlerinin tiiketici lehine yorumlanmasi sonucunu
dogurmasidir [Direktif m. 5]. Ikinci fonksiyonu, dogrudan asli edim
yikiimliiligiine veya edim-kars1 edim arasindaki dengeye iliskin sozlesme
hiikiimlerinin agik ve anlasilir olduklar: siirece haksiz sart denetimine tabi
olmalarmi engellemektir [Direktif m. 4(2)]. Ugiincii fonksiyonu ise saydamlik
denetimine aykir1 bir s6zlesme hitkmiiniin haksiz sart denetimi sirasinda da
dikkate alinmasi®® veya dogrudan haksiz sart sayilmasidir®. Bu durumda,
saydamlik denetiminin amaci taraflar arasindaki bilgi asimetrisinin
giderilmesini saglamaktir. Bununla birlikte, saydamlik denetiminin bu
amacini gerceklestirmesi icin tiiketicilerin taraf olduklar1 standart sdzlesme
hiikiimlerinden bagka sozlesme sartlarini segme imkanina sahip olmalari
gerekir. Fakat, uygulamada ayni sektorde faaliyet gosteren satict ve
saglayicilar birbirlerine benzer sozlesme hiikiimlerini kullanmaktadir. Bir
baska deyisle, uygulamada taraflar baska sozlesme hiikiimleri segme hakkini
haiz degildir. Diger yandan, tiiketici standart s6zlesme hiikiimlerini sunan
kimse tekel konumda oldugu igin bir baska kimseyle sozlesme yapma
imkanina sahip olmayabilir. Bunlardan dolayi, miinhasiran saydamlik
denetimi maddi anlamda sozlesme Ozgilrliiglinin saglanmasi igin
yetersizdir®,

87/102/EEC sayili Direktif’in Feshi Hakkinda Direktif m. 4 vd.
8 Kdasler, ECLI:EU:C:2014:282, N. 75; CNP Assurances, ECLI:EU:C:2015:262, N.
41 vd.; Banca Romdneasca, ECLI:EU:C:2017:703, N. 45.
Ayni yonde bkz. “Commission Notice: Guidance on the Interpretation and
Application of Council Directive 93/13/EEC on Unfair Terms in Consumer
Contracts,” 22.
Nemzeti  Fogyasztovédelmi  Hatosdg v.  Invitel  Tavkozlési  Zrt,
ECLI:EU:C:2012:242, N. 31; Constructora Principado SA v. José Ignacio
Menéndez Alvarez, ECLI:EU:C:2014:10. N. 27.
81 Amazon, ECLI:EU:C:2016:612, N. 67 vd.
82 Bu konuda ayrintili bilgi igin bkz. Mslein, “Digitized Terms: The Regulation of
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3. ABAD’in Uye Devletlerin i¢ Hukuklarindaki Usul Kurallarina
Miidahalesi

Yukarida yer verildigi izere, ABAD yerlesik ictihadi uyarinca haksiz sart
sayilacak sozlesme hiikiimlerine iligkin kesin kistaslar belirlemekten
kacinmaktadir. Bunun yerine, ABAD, sozlesme hiikiimlerinin haksiz sart olup
olmadigini degerlendirme isini kendi i¢ hukuklarini dikkate almalar1 kaydiyla
yerel mahkemelere birakmaktadir. Fakat, ABAD Direktif kapsaminda yaptigi
yorum faaliyetleriyle tiye devletlerin usul kurallarina miidahale ederek
yeknesak usul kurallar1 gelistirmektedir®®.

Direktif m. 6(I)’de iiye devletlerin, i¢ hukuklarinda tiiketicilerin satici
veya saglayicilarla yaptiklar1 sdzlesmelerdeki haksiz sartlarin tiiketici icin
baglayict olmadigi ve bu durumda haksiz sartlar olmaksizin sdzlesmenin
strdiiriilmesi miimkiinse sdzlesmenin gecerli olmaya devam edecegi
diizenlenmistir. Direktif m. 7(1)’de ise iiye devletlerin, tiiketicilerin ve
piyasadaki rakiplerin menfaatleri geregi, satict veya saglayicilarin
tiketicilerle yaptiklar1 sozlesmelerde haksiz sartlara yer vermelerine son
vermek igin yeterli ve etkili araglarin mevcut olmasini saglamalar: gerektigi
ongorilmugtir.  Direktif m. 7(I)’ye gore, iye devletlerin  bunu
gerceklestirmek i¢in yer vermeleri gereken araglar, onlarin i¢ hukuklarina
gore tiiketicilerin korunmasinda mesru menfaati olan kisi veya kurumlarin,
genel kullanim ic¢in hazirlanan sézlesme hiikiimlerinin haksiz sart olup
olmadigina dair bir karar almak {izere mahkeme veya yetkili idari organlar
nezdinde kendi i¢ hukuklarina gore dava agabilecekleri ve bdylece haksiz
sartlarmn  kullanilmasimi ~ 6nlemek igin uygun ve etkili araclara
bagvurabilecekleri hiikiimleri igerir. ABAD, Direktif’te yer alan bu
hiikiimlerden yola ¢ikarak haksiz sartlarin mevcut oldugu durumlarda iiye
devletlerin usul kurallarina miidahale etmektedir.

Yukarida yer verildigi tizere®, Océano Grupo Editorial SA and Salvat
Editores SA davasinda yerel mahkeme, haksiz sart sayilan bir sézlesme
hiikmiiniin bu niteliginin tiiketiciler tarafindan ileri siiriilmeksizin yerel
mahkemeler tarafindan re’sen (ex officio) dikkate alinip alinamayacagi

Standard Contract Terms in the Digital Age,” 311.

8 ABAD’in bu tutumunun iiye devletlerin “usul ozerkligi”ne (procedural
autonomy) miidahale niteligi tagidigina iliskin bkz. Micklitz ve Reich, “The Court
and Sleeping Beauty: The Revival of the Unfair Contract Terms Directive
(UCTD),” 784.

8 Bkz. Yukarida II, B.
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sorusunu ABAD’a yoneltmistir. ABAD, Direktif m. 6 ve 7’yi gerekge
gostererek bu soruya olumlu cevap vermistir®®, ABAD, ayn1 soruya iliskin bir
baska kararinda®, etkinlik ve denklik ilkelerini gerekge gostererek tiiketici ile
satict veya saglayicinin miizakere gii¢leri arasindaki oransizligin giderilmesi
icin yerel mahkemelerin haksiz sartin varligimi re’sen dikkate almalari
gerektigini kabul etmistir. Bu anlamda, ABAD®’ Direktif m. 6(1)’in tiiketici
ile satict veya saglayicimin miizakere giigleri arasindaki oransizligin
giderilmesi i¢in emredici bir hiikiim olarak diizenlendigine karar vermistir.

ABAD, Mostaza Claro kararindan itibaren Direktif m. 6 uyarinca
tiikketicinin haksiz sartla bagli olmamasi igin yerel mahkemelerin bunu re’sen
dikkate almalarinin zorunlu oldugunu ve iiye devletlerin ancak bu sekilde
Direktif m. 7 uyarinca yiikiimlii olduklar1 satic1 veya saglayicilari haksiz sart
kullanmaktan caydirma islevlerini yerine getirebileceklerini kabul etmistir®,
Bir bagka deyisle, Direktif uyarinca haksiz sartlar karsisinda tiiketicilerin
korunmasi ve bu tiir sartlarin kullanimina son verilmesinin saglanmasi kamu
diizenine iliskindir®®. ABAD’1n 6niine gelen bu uyusmazlikta, haksiz sart
olusturan s6zlesme hiikmii, taraflar arasindaki sézlesmede yer alan tahkim
anlagsmasina iliskin olup bu sozlesmeden dogan uyusmazlik tahkim
yargilamasinda goriilmiistiir. Daha sonra, tiiketici tahkim anlagsmasinin haksiz
sart niteliginde olmasi1 sebebiyle tahkim kararinin iptali i¢in dava agmustir.
Yerel mahkemenin 6n karar prosediiriine bagvurmasiyla bu uyusmazliga
bakan ABAD, tiiketici, tahkim yargilamas1 sirasinda haksiz sartin varligim
ileri stirmemis olsa dahi yerel mahkemenin, tahkim kararinin iptali i¢in acilan
dava sirasinda haksiz sartin varligim re’sen dikkate almasi gerektigine
hiikmetmistir®.

8 Océano Grupo, ECLI:EU:C:2000:346, N. 26 vd. Kars. Basedow, “The Court of
Justice and Private Law: Vacillations, General Principles and the Architecture of
the European Judiciary,” 458.

% Mostaza Claro, ECLI:EU:C:2006:675, N. 24 vd. Aym yonde bkz. ABAD, C-
243/08, 4.06.2009, Pannon GSM Zrt. v. Erzsébet Sustikné Gydrfi,
ECLI:EU:C:2009:350, N. 21. Bu konuda ayrica bkz. Pohotovost,
ECLI:EU:C:2016:602, N. 28 vd.

8 Mostaza Claro, ECLI:EU:C:2006:675, N. 36. Aym yoénde bkz. Pannon,
ECLI:EU:C:2009:350. N. 21; Asbeek Brusse, ECLI:EU:C:2013:341, N. 38.

8 Mostaza Claro, ECLI:EU:C:2006:675, N. 27. Aym yoénde bkz. Pannon,
ECLI:EU:C:2009:350. N. 21 vd. Bu konuda ayrica bkz. Pohotovost,
ECLI:EU:C:2016:602, N. 28 vd.

8 Asbeek Brusse, ECLI:EU:C:2013:341, N. 44 vd.

% Mostaza Claro, ECLI:EU:C:2006:675, N. 30. Aym: ydnde bkz. Asturcom,
ECLI:EU:C:2009:615, N. 59; Pohotovost, ECLI:EU:C:2016:602, N. 29. Temyiz
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ABAD, usul kurallarina iliskin AB diizenlemesi bulunmayan hallerde
iiye devletlerin kural olarak kendi usul kurallarim1 6ngdrme yetkisini haiz
oldugunu kabul etmektedir®®. Bununla birlikte, iiye devletler bireylerin AB
hukukundan dogan haklarinin etkili bir sekilde korunmasini saglamakla
yiikiimliidiir®?. Bu amagla, ABAD, Direktif m. 6 ve 7 geregi iiye devletlerin
usul kurallarimin etkinlik (principle of effectiveness) ve denklik ilkesine
(principle of equivalence) uygun olmasi gerektigine karar vermistir®,

ABAD, etkinlik ve denklik ilkesini su sekilde tamimlamaktadir®™: “AB
hukuku diizenlemesinin olmadigi hdllerde, mahkemelerin yargi yetkisini
belirlemeye ve bireylerin AB hukukunun etkinlik ilkesi sayesinde elde ettikleri
haklarin korunmasina yonelik davalara iliskin usul kurallari, iiye devletlerin
i¢c hukuklarinda ongériilmektedir. Bu kurallar i¢c hukuklardaki benzer
davalart diizenleyen kurallardan daha az koruyucu ve AB hukukundan dogan
haklarin  kullanilmasini  fiilen imkansiz  kilacak veya agsirt derecede
zorlastiracak sekilde olmamalidir.” Bu durumda, etkinlik ilkesi, AB
hukukundan dogan haklarin korunmasina yonelik usul kurallarinin, iye
devletlerin i¢ hukukundaki benzer haklarin korunmasina uygulanan veya
benzer davalarda uygulama alani bulan usul kurallarindan daha az etkili
olmamasidir®®. Denklik ilkesi ise iiye devletlerin i¢ hukukundaki usul

asamasinda haksiz sartin mahkeme tarafindan re’sen dikkate alinmasi bakimindan
ayn1 yonde bkz. Asheek Brusse, ECLI:EU:C:2013:341, N. 37 vd.; L v. Unicaja
Banco SA, ECLI:EU:C:2022:397, N. 26. Kesin hiikiim (res judicata) etkisine
sahip yabanci mahkeme kararlarinin tenfiz bakimindan aym yonde bkz. Aziz,
ECLI:EU:C:2013:164, N. 64.

%% Mostaza  Claro, ECLI:EU:C:2006:675, N. 24; Asbeek  Brusse,
ECLI:EU:C:2013:341, N. 42.

%2 Rosalba Alassini and Others v. Telecom Italia SpA and Others,

ECLI:EU:C:2010:146, N. 61.

Banco Espaiiol, ECLLEU:C:2012:349, N. 40 wvd.; Asbeek Brusse,

ECLI:EU:C:2013:341, N. 43 vd.

% Banco  Espafiol, ECLIL:EU:C:2012:349, N. 46; Asbeek  Brusse,
ECLI:EU:C:2013:341, N. 42; Finanmadrid, ECLI:EU:C:2016:98, N. 40.

% Emst Georg Radlinger Helena Radlingerovd v. Finway as.,
ECLI:EU:C:2016:283, N. 48; Finanmadrid, ECLI:EU:C:2016:98, N. 40. ABAD,
ornegin tiiketicilerin bilgi eksikliklerinin onlarin haksiz sart denetimine
bagvurmalarina engel olusturabilecegini kabul etmektedir. ABAD, boyle hallerde
de yerel mahkemelerin etkinlik ilkesi kapsaminda haksiz sartlarin varligin re’sen
dikkate almalarina izin vermektedir. Bu yondeki ABAD karar1 i¢in bkz. Banco
Espaiiol, ECLI:EU:C:2012:349, N.44. Bu konuda ayrica bkz. “Commission
Notice: Guidance on the Interpretation and Application of Council Directive
93/13/EEC on Unfair Terms in Consumer Contracts,” 52 vd. Bununla birlikte,
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kurallarinin, bireylerin AB hukukundan dogan haklarimi kullanmalarim
imkansiz kilmamasi veya asir1 derecede zorlastirmamasidir®®.

ABAD’in haksiz sartlarin yerel mahkemeler tarafindan re’sen dikkate
alimmasi gerektigine yonelik yerlesik ictihadi, iiye devletlerin usul kurallarina
miidahale niteligi tasidig1 igin 6gretide elestirilmektedir®. Fakat, etkinlik ve
denklik ilkeleri ABAD kararlarindaki yerlesik ilkelerdir. Hatta ABAD bazi
kararlarinda, Direktif m. 7(1) uyarinca usul kurallarina dayanarak tiiketicilere
etkili bir koruma saglanmasini Avrupa Birligi Temel Haklar S6zlesmesi m.
47°nin bir geregi olarak kabul etmektedir®. Bu anlamda, haksiz sartlarin
varligmin yerel mahkemeler tarafindan re’sen dikkate alinmasi, AB
diizenlemelerinin uygulamasi niteligindedir.

ABAD’1n 6niine gelen bir uyusmazlikta®®, sozlesmedeki haksiz sartlarin
yerel mahkemeler tarafindan re’sen dikkate alinmasinin iiye devletlerin
medeni usul hukuklarinda gegerli olan taleple baghlik (non ultra petita)
ilkesine aykir1 olup olmadigi meselesi giindeme gelmistir. Bu uyusmazlikta,
ABAD haksiz sart sayilan sdzlesme hiikiimlerinin uyusmazlik konusu olan
sozlesmede yer almasi sebebiyle zaten uyusmazligin konusuna dahil olduguna
karar vermistir'®. Nitekim ABAD’n bu tutumu, hakim hukuku re’sen uygular
(iura mwit curia) ilkesine de uygundur. Zira, sézlesme hiikkmiiniin haksiz sart
teskil etmesi hukuki bir meseledir. Bu sebeple, mahkemelerin sozlesmedeki

etkinlik ilkesi uyarinca mahkemenin haksiz sarti re’sen dikkate almast tiikketicinin
hareketsiz  kalmast anlamma gelmez. Bu konuda bkz. Asturcom,
ECLI:EU:C:2009:615, N. 47.

%  Finanmadrid, ECLI:EU:C:2016:98, N. 40.

9 Micklitz ve Reich, “The Court and Sleeping Beauty: The Revival of the Unfair
Contract Terms Directive (UCTD),” 784; Lehmann ve Busch, “Make it Stringent:
A Plea for an Unfair Terms Regulation,” 1178. Kars. Trstenjak, ‘“Procedural
Aspects of European Consumer Protection Law and the Case Law of the CJEU,”
476 vd. Kars. Jerez Delgado ve Verdun Pérez, “Thirty Years On: The
Implementation of Directive 93/13 On Unfair Terms in Spain A Joint and
Progressive Task of Legislators and Judges,” 38.

% Buanlamda, ABAD etkinlik ilkesini ve Avrupa Birligi Temel Haklar1 S6zlesmesi
m. 47 hiikkmiini birbirinin alternatifi olarak kabul etmektedir. “Commission
Notice: Guidance on the Interpretation and Application of Council Directive
93/13/EEC on Unfair Terms in Consumer Contracts,” 46. Bu konuda ayrica bkz.
Fornasier, “A Short Biography of the Unfair Contract Terms Directive on the
Occasion of Its 30th Anniversary,” 1167.

% Gyorgyné Lintner v. UniCredit Bank Hungary Zrt., ECLI:EU:C:2020:188, N. 30
vd.; Kancelaria Medius SA V. RN, ECLI:EU:C:2020:431, N. 41.

10 Kancelaria Medius SA V. RN, ECLI:EU:C:2020:431, N. 42.
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haksiz sart1 re’sen dikkate almalari taleple baglilik ilkesine aykir1 degildir'®,

ABAD’m haksiz sartlarla ilgili olarak iiye devletlerin i¢ hukukundaki
usul kurallarina miidahale ettigi bir diger mesele, iiye devletlerin haksiz sart
denetimine yoOnelik hak dlgiriici siire veya zamanasimi —siiresi
ongoremeyeceklerini kabul etmesidir'®. Bununla birlikte, ABAD, hukuki
belirlilik ilkesi geregi tiiketicinin haksiz sart denetiminden dogan tazminat
talebi bakimindan zamanasimu siiresi ongorebilecekleri goriisiindedir'®. Zira,
ABAD kararlarina gore satic1 veya saglayici, haksiz sart sebebiyle tiiketici
karsisinda elde ettii avantajlar1 tazmin etmekle yiikiimliidiir'®. ABAD,
tiikketicinin tazminat talepleri bakimindan 6ngoriillen zamanasimi siiresinin
omun haksiz sartin farkinda oldugu veya olabilecegi siireden kisa

olamayacagina karar vermistir'®.

IV. ABAD Kararlan Isiginda Direktif’te Ongoriilen Haksiz Sart
Denetiminin Hukuki Yaptirim

Direktif m. 6(1)’e gore, iiye devletler kendi i¢ hukuklarinda tiiketicinin
satic1 veya saglayiciyla yaptigi sozlesmede yer alan haksiz sartlarin tiiketiciyi
baglamadigini’® ve haksiz sart sayilan sézlesme hiikiimleri olmaksizin i¢
hukuka gdre sézlesmenin ayakta kalmasi miimkiinse sézlesmenin gegerli
oldugunu 6ngoriir. Bu hiikkme gore, haksiz sart sayilan sézlesme hiikiimlerinin
hukuki yaptirimi bu tiir hiikiimlerin tiiketiciyi baglamamasidir. Fakat,
Direktif’te haksiz sart say1ldig1 igin baglayici olmayan sdzlesme hiikiimlerinin
yerine iiye devletlerin i¢ hukuklarindaki tamamlayici hukuk kurallarinin
uygulanacagi veya bu tiir tamamlayicit hukuk kurallarinin da bulunmadig
hallerde hakimin s6z konusu s6zlesme boslugunu doldurup dolduramayacagi
diizenlenmemistir. Hakimin bu ihtimallere bagvurup bagvuramayacagi ABAD
kararlariyla sekillenmistir.

ABAD, Direktif Art 6(1) geregi haksiz sart sayilan sozlesme hiikiimleri
yerine tiye devletlerin i¢ hukuklarindaki tamamlayic1 hukuk kurallarinin kural

101 Fornasier, “A Short Biography of the Unfair Contract Terms Directive on the

Occasion of Its 30th Anniversary,” 1167.

102 Cofidis, ECLI:EU:C:2002:705, N. 35; Caixabank SA and LG, PK v. Banco Bilbao
Vizcaya Argentaria SAN., ECLI:EU:C:2020:578, N. 81.

198 Gutiérrez Naranjo, ECLI:EU:C:2016:980. N. 69.

194 Gutiérrez Naranjo, ECLI:EU:C:2016:980. N. 69

195 Gutiérrez Naranjo, ECLI:EU:C:2016:980. N. 67 vd.

106 Uye devletlerin i¢ hukuklarinda haksiz sartlarin hukuki yaptirimi olarak
ongordiikleri yaptirim ornekleri i¢in bkz. Hulmak, “The Consequences of Unfair
Terms in Consumer Contracts,” 54 vd.
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olarak uygulanamayacagmi kabul etmektedir'”’. Zira, ABAD’a gore, yerel
mahkemenin haksiz sart sayilan sozlesme hitkmii yerine i¢ hukuktaki
tamamlayici kanun hitkmiinii uygulamasi onun sdzlesmeye miidahale etmesi
anlamma  gelmektedir'®. ~ ABAD, bu  goriisiinii  su  sekilde
gerekgelendirmektedir: Direktif m. 6(1)’e gore, haksiz sart sayilan s6zlesme
hiikiimlerinin tiiketici i¢in baglayici olmamasinin temel sebebi, taraflarin hak
ve borglar1 arasinda gergek anlamda bir denge saglanmasidir'®, Direktif m.
6(1)’de haksiz sart sayilan sdzlesme hitkmii olmaksizin ilgili i¢ hukuka gore
sozlesmenin ayakta kalmasi miimkiinse soOzlesmenin ayakta kalacagi
diizenlenmistir. Bu hiikiim, Direktif’in dngoriilmesindeki temel amaca da
uygundur. Ctinkii Direktif m. 7(1) uyarinca Direktif’in temel amaglarindan
biri, satict veya saglayicilarin tiiketicilerle yaptiklari sozlesmelerde haksiz
sartlara yer vermelerini engellemektir''®, Haksiz sart sayilan s6zlesme hiikmii
yerine tamamlayici hukuk kurallarinin uygulandigi bir olasilikta satici veya
saglayici, bu sozlesme hiikiimleri gecersiz sayilsa dahi i¢ hukuk kurallarinin
getirdigi edim ve kars1t edim arasindaki dengeye kavusacagim bildigi icin
tiketicilere sundugu standart sézlesmede haksiz sartlara yer vermekten
kaginmazdi*!. Bu durumda, yerel mahkemeler tiiketicilerin etkili sekilde
korunmalarini saglayamazdi. Keza, boyle bir uygulama Direktif m. 8’e de
aykir1 olurdu®?, Bu sebeplerle, yerel mahkeme haksiz sart sayilan sdzlesme
hiikiimleri yerine i¢ hukuktaki tamamlayic1 hukuk kurallarim uygulayamaz!®,

ABAD, istisnai hallerde yerel mahkemelerin haksiz sart sayilan s6zlesme
hiikiimleri yerine tamamlayici hukuk kurallarimi uygulayabilecegini kabul
etmektedir'*. Bunun i¢in sézlesme hiikmii olmaksizin sézlesmenin ayakta

7 Banco  Espafiol, ECLIL:EU:C:2012:349, N. 71; Asbeek Brusse,
ECLI:EU:C:2013:341, N. 58 vd.

1% Banco Espaiiol, ECLI:EU:C:2012:349, N. 71.

19 Banco Espaiiol, ECLI:EU:C:2012:349, N. 63.; Kdsler, ECLI:EU:C:2014:282, N.
82; D.B.P., ECLI:EU:C:2022:646, N. 66.

10 Banco  Espaiiol, ECLI:EU:C:2012:349, N. 68; Asbeek  Brusse,
ECLI:EU:C:2013:341, N. 57 vd.

111 Opinion of Advocate General Trstenjak, ECLI:EU:C:2012:74, N. 86 vd.; Banco
Espaiiol, ECLI:EU:C:2012:349, N. 69. ABAD’in bu tutumunun Direktif m.
7(1)’de dngoriilen caydiricilik fonksiyonun Gtesine gegerek cezai nitelik tagidigina
iliskin bkz. Iamiceli, “The ‘Punitive Nullity’ of Unfair Terms in Consumer
Contracts and the Role of National Courts: A Principle-Based Analysis,” 114 vd.

Y12 Banco Espaiiol, ECLI:EU:C:2012:349, N. 70.

13 Banco  Espafiol, ECLL:EU:C:2012:349, N. 71; Asbeek Brusse,
ECLI:EU:C:2013:341, N. 58 vd.

14 Kasler, ECLI:EU:C:2014:282, N. 83; Dziubak, ECLI:EU:C:2019:819, N. 48;
D.B.P., ECLI:EU:C:2022:646, N. 67.
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kalmasinin ilgili i¢ hukuka gore miimkiin olmamasi ve sozlesmenin
gegersizliginin tiiketici aleyhine sonug¢ dogurmasi gerekmektedir'®®. Bu iki
sart saglandig1 takdirde yerel mahkeme haksiz sart sayilan s6zlesme hitkmiine
iliskin i¢ hukukta satici veya saglayici ile tiiketici arasindaki s6zlesmelerde
uygulanmasi i¢in s6z konusu sozlesme hiikmiine yonelik 6zel olarak
ongoriilmiis tamamlayici hukuk kuralini uygulayabilir'®, Fakat, bu kuralda
hakime takdir yetkisi taninmamis olmasi*'’ ve hikimin yorum yapmasini
gerektiren bir durum olmamasi'!® gerekir. Bundan dolayi, yerel mahkemenin
tamamlayici hukuk kurali olarak o6rnegin diiriistliik ilkesini uygulamasi
miimkiin degildir!®®,

ABAD’n Direktif m. 6(1)’e yonelik yerlesik igtihadi, taraflar arasindaki
sozlesme adaletini gergek anlamda saglamak, bir baska deyisle tiiketiciyi
korumak i¢indir. Bu anlamda, ABAD’1n bu i¢tihad1 Direktif’in tiiketicilerin
korunmasimi saglama amacina hizmet etmektedir. Fakat, bu durum
uygulamada zaman zaman taraflarin hak ve borglar1 arasinda asir
oransizliklara sebep olmaktadir. ABAD 1n éniine gelen bir uyusmazliktal?,
tiikketici ile satici1 arasinda bir mutfagin satigina iligkin s6zlesme vardir. Bu
sozlesmedeki bir hilkme gore, alict herhangi bir sebep gdstermeksin
sOzlesmeden dondugi takdirde satict satis bedelinin  %20°si  olarak
kararlastirilmis gotiirli tazminat1 talep edebilecegi gibi, sadece fiili zararinin
tazminini de talep edebilir. Avusturya Yiiksek Mahkemesi, bu s6zlesme
hiikmiiniin haksiz sart teskil ettigine karar vermistir. Avusturya Medeni
Kanunu’na gore, taraflardan biri s6zlesmeyi ihlal ettigi takdirde kars: taraf
yoksun kalinan karmi isteyebilmektedir. Avusturya Yiksek Mahkemesi,
ABAD’a somut olayda bu hiikmiin uygulama alan1 bulup bulmayacagi
sorusunu yoneltmistir. ABAD, yukarida yer verilen i¢tihadi dogrultusunda bu
soruya olumsuz cevap vermistir'?t, Bu durumda, alic1 sdzlesmeyi ihlal etmis

115 Dziubak, ECLI:EU:C:2019:819, N. 48; Dexia Nederland BV v. XXX and Z,
ECLI:EU:C:2021:68, N. 66 vd.; D.B.P., ECLI:EU:C:2022:646, N. 67.

116 Dziubak, ECLI:EU:C:2019:819, N. 62; Dexia Nederland BV v. XXX and Z,
ECLI:EU:C:2021:68, N. 66; D.B.P., ECLI:EU:C:2022:646, N. 76 vd.; D.V. v.
M.A., ECLI:EU:C:2023:14, N. 63.

17 D.B.P., ECLI:EU:C:2022:646, N. 76 vd.; D.V. v. M.A., ECLI:EU:C:2023:14, N.
63. Bu konuda ayrica bkz. Serafin, “The Court of Justice on Unfair Terms and
Supplementation of the Contract: How Far Is Too Far?,” 153 vd.

118 D B.P., ECLI:EU:C:2022:646, N. 79.

119 Dziubak, ECLI:EU:C:2019:819, N. 61.

120 GUPFINGER, ECLI:EU:C:2022:971.

121 GUPFINGER, ECLI:EU:C:2022:971, N. 38 vd.
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olsa dahi saticinin bundan dogan zararinin tazminini talep etmesi miimkiin
degildir.

ABAD’mm haksiz sart sayilan sdzlesme hiikiimleri yerine i¢ hukuktaki
tamamlayic1 hukuk kurallarinin uygulanmasina ancak istisnai héllerde izin
vermesi, satict veya saglayicilara asirt kiilfet getirdigi igin Ogretide
elestirilmektedir'?®. Ciinkii iiye devletlerin i¢ hukuklarindaki tamamlayici
hukuk kurallar taraflarin edimleri arasinda bir denge saglayacak sekilde
ongoriilmektedir. Bu durumda, ABAD kararlarina gore haksiz sart sayilan
sozlesme hiikmii yerine tamamlayici hukuk kurallarinin uygulanmamast,
edim ve kars1 edim arasindaki dengenin satict veya saglayici aleyhine asiri
derecede bozulmasina sebep olabilir. Oyle ki, dgretide bu tehlike sebebiyle
satict veya saglayicilarin standart so6zlesme kullanmaktan vazgecebilecegi
ifade edilmektedir'?, Bu durumda, ABAD’m bu ictihadi Direktif’in i¢ pazarin
saglanmasi amacini yerine getirmesini engellemektedir. Bunun i¢cin ABAD
yerel mahkemelerin haksiz sart sayilan sdzlesme hiikmii yerine edim ve karsi
edim arasindaki dengeyi saglayan tamamlayici hukuk kurallarini
uygulamasina, boyle bir hukuk kuralinin bulunmadig: hallerde ise sdzlesme
boslugunu tamamlamasina izin vermelidir'?*,

Sonug¢

Satic1 veya saglayicilarin tiiketicilere sundugu ve taraflarca bireysel
miizakere konusu edilmeyen sozlesmelerde uygulama alami bulan Direktif,
tiikketicinin korunmasi ve asgari uyumlastirma yoluyla i¢ pazarin kurulmasinin
saglanmasi amaciyla ongoriilmiistiir. Direktif’te sadece gercek kisiler tiiketici
olarak kabul edilmistir. Fakat, uygulamada 0&zellikle tiizel kisi sayilan
KOBTI’ler de tacirle yaptiklar1 sozlesmelerde esit miizakere giiciine sahip

122 Fornasier, “A Short Biography of the Unfair Contract Terms Directive on the
Occasion of Its 30th Anniversary,” 1173.

123 Fornasier, “A Short Biography of the Unfair Contract Terms Directive on the
Occasion of Its 30th Anniversary,” 1173. Bu konuda ayrica bkz. Loos, “No Plan
B for Traders Using Unfair Terms: Court of Justice Excludes Application of
Default Rules Replacing an Unfair Term - Case Note on Dexia Nederland (Joint
Cases C-229/19 and 289/19),” 26. ABAD’in haksiz sart sayilan sozlesme
hiiktimlerinin yaptinmina iliskin igtihadi, tiiketiciler ag¢isindan da hukuki
belirsizlige sebep olarak somut olayin sartlarina gore onlarin dava agmaktan
vazgeg¢melerine sebebiyet verebilir.

Farina, “Unfair Terms and Supplementation of the Contract,” 459 vd.; Serafin,
“The Court of Justice on Unfair Terms and Supplementation of the Contract: How
Far Is Too Far?,” 158.

124
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degildir. Bir baska deyisle, uygulamada gergek kisi disindaki kimseler de
kendilerine sunulan standart sozlesme hiikiimlerine karst korunma ihtiyaci
icinde olabilmektedir. Bu sebeple, Direktif’teki tiiketici kavraminin
genisletilmesi gerekmektedir.

Direktif’te tiiketicilerin korunmak icin saydamlik denetimi ve haksiz sart
denetimi diizenlenmistir. Saydamlik denetiminin amac, tiiketici aleyhine olan
bilgi  asimetrisinin  giderilmesini  ve maddi sbzlesme adaletinin
gergeklesmesini saglamaktir. Fakat, uygulamada tiiketici kendisine sunulan
sozlesme hiikiimleri disindaki sozlesme sartlarini se¢gme hakkina sahip
olmadigr igin saydamlik denetimi maddi sozlesme Ozgiirliigiinii saglamakta
yetersiz kalmaktadir. Bundan dolayi, tiiketiciler agisindan maddi s6zlesme
adaletinin gerceklesmesi esas olarak haksiz sart denetimiyle miimkiin
olmaktadir.

ABAD, 6n karar prosediiriiyle 6niine gelen uyusmazliklarda Direktif m.
3(1) uyarinca diirtistliik kuralina agikga aykirt s6zlesme hiikiimlerinin haksiz
sart niteligini re’sen dikkate almaktadir. ABAD, bunun disindaki hallerde,
sozlesme hiikkmiiniin haksiz sart niteligi tasiyip tasimadigi konusunda karar
verme igini kendi i¢ hukuklarini dikkate almalar1 kaydiyla yerel mahkemelere
birakmaktadir. Fakat, yerel mahkemelerin haksiz sart saydigi s6zlesme
hiikiimleri birbirinden farkli oldugu i¢in ABAD’1n bu uygulamasi Direktif’in
yeknesaklik saglayacak sekilde uygulanmasimi engellemektedir. Diger
yandan, ABAD, Direktif m. 6 ve 7 uyarinca etkinlik ve denklik ilkelerini
gerekce gostererek yerel mahkemelerin sozlesme hiikiimlerinin haksiz sart
niteligini re’sen dikkate almalar1 gerektigini kabul etmektedir. Bdylece,
ABAD maddi hukuk kurallariyla saglanamayan yeknesakligi usul kurallariyla
saglamaya caligmaktadir. Bu durum O&gretide elestirilmektedir. Fakat,
ABAD’1n bu tutumu Avrupa Birligi Temel Haklar S6zlesmesi m. 47 nin bir
geregidir.

ABAD, haksiz sart sayilan ve bu sebeple tiiketici i¢in baglayici olmayan
so6zlesme hiikiimleri yerine {iye devletlerin i¢ hukuklarindaki tamamlayici
hukuk kurallarinin kural olarak uygulanamayacagini kabul etmektedir.
Bununla birlikte, ABAD, istisnai olarak, s6zlesme hiikmii olmaksizin
sozlesmenin ayakta kalmasinin ilgili i¢ hukuka gére miimkiin olmadig1 ve
sozlesmenin gecersizliginin tiiketici aleyhine sonu¢ dogurdugu hallerde
hakimin i¢ hukukta satic1 veya saglayici ile tiiketici arasindaki sdzlesmelerde
uygulanmasi igin séz konusu sézlesme hiikmiine yonelik 6zel olarak
Ongorillmiis tamamlayict  hukuk kuralim uygulayabilecegine karar
vermektedir. Fakat, ABAD’in bu ictihadi, satict veya saglayicilarin



358 HALE SAHIN

tiketicilerle yaptiklar1 sozlesmelerde standart sozlesme kullanmaktan
vazge¢melerine sebebiyet verebilir. Bu durumda, ABAD’in bu igtihad:
Direktif’in i¢ pazarin saglanmasi amaciyla celismektedir.
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Abstract

The accountability of the EU in external migration management has become
increasingly challenging due to the widespread use of informal instruments. Since the
Amsterdam Treaty, the EU has exercised this competence mainly through readmission
agreements. However, due to the urgency of the post-2015 migration crisis, coupled
with the procedural and legal constraints of readmission agreements and the need for
flexibility, soft law sources such as the EU-Turkey Statement (2016) have been
favoured over hard law sources like readmission agreements. Judicial review of
informal instruments has only been tested in the EU-Turkey Statement, where the
CJEU dismissed the case at the admissibility stage. This article aims to assess the
potential avenues for judicial review of the EU's informal migration instruments. It
does so by examining the possible cases under EU law concerning the EU-Tunisia
Memorandum of Understanding (2023) from a procedural perspective. It concludes
that the current criteria regarding the status of applicants under action for annulment
and the difficulty of initiating national proceedings under the preliminary ruling
procedure complicate litigation before the CJEU. Therefore, there is an urgent need
to reform the procedural rules of the CJEU in light of the ever-increasing use of
informal migration instruments.
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AB’nin informel Go¢ Araglarimin Hukuki Denetimi - AB-Tunus
Mutabakatina Iligkin Davalarin Kabul Edilebilirligi

Ozet

Avrupa Birligi'nin (AB) dis go¢ ydnetimi alamindaki hukuki sorumlulugu,
informel araglarin yaygin kullanimi nedeniyle giderek daha fazla sorgulanmaktadur.
Amsterdam Antlasmasi’ndan itibaren AB bu alandaki yetkisini geri kabul
antlasmalart ile kullanmaktaydi. Ancak, 2015 sonrasi gég krizinin aciliyeti, geri kabul
anlasmalarimnin prosediirel ve hukuki kisitlart ile esneklik ihtiyact sebepleriyle Tiirkiye
ile AB arasindaki 18 Mart Mutabakati (2016) gibi informel araglar mevcut hukuki
kaynaklar yerine tercih edilmektedir. Bu ara¢larin yargisal denetimi sadece Tiirkiye
orneginde test edilmistir ve ABAD kabul edilebilirlik asamasinda davay: reddetmistir.
Bu makale, AB'nin gayri resmi go¢ araglarinin yargisal denetiminin olast yollarin
degerlendirmeyi amaglamaktadir. Bu degerlendirme AB ile Tunus arasindaki
Mutabakat Zapti (2023)’na karst gidilebilecek yargisal yollart usuli agidan
incelenerek yapilacaktir. Iptal davasi kapsaminda davacilarn statiisiine ve én karar
prosediirii kapsaminda ulusal dava a¢maya iligkin mevcut kriterlerin bu araglar
ABAD oniinde getirmeyi zorlastirdigi sonucuna varidmistir. Dolayisiyla, informel
araglarmm kullammindaki artis nedeniyle, ABAD in usul kurallarini reform etme
ihtiyact bulunmaktadir.

Anahtar kelimeler: AB go¢ hukuku, informellesme, esnek hukuk, hukuki
sorumluluk, iptal davasi

Introduction

The EU's competence in the external dimension of migration dates back
to the Amsterdam Treaty. It divided and renamed the former third pillar of the
Maastricht Treaty topics; the EU established the Area of Freedom Security
and Justice (AFSJ).! Also, with Amsterdam, external border controls, asylum
and immigration were taken from the third pillar and added to the EU law
rules under the first pillar. This revision started the application of the first pillar
of EU law rules to this field. Now, with the Lisbon Treaty, the objectives of
both AFSJ and its subtopics are defined as internal EU objectives,? and
cooperation with third countries is inevitable to achieve them. * The basic form
of EU action in this area has been the EU's readmission agreements with third
countries. Unlike most AFSJ topics, the EU has an explicit external

! Treaty on European Union (“TEU”) (Amsterdam version), art. 2.

2 Treaty on European Union (Consolidated version 2016) (“TEU”), OJ C 202,
7.6.2016, art. 3/2.

Jorg Monar, “The External Dimension of the EU’s Area of Freedom, Security and
Justice - Progress, potential and limitations after the Treaty of Lisbon ”, SIEPS,
2012:1, p. 11.
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competence to negotiate and conclude readmission agreements.* However, the
unprecedented increase in the number of migrants attempting to cross the EU's
borders after 2015 led to a significant shift in the use of informal instruments
that could be classified as soft law® with third countries, instead of using legal
instruments such as readmission agreements.® The EU-Turkey Statement of
18 March 2016 is a well-known example of this change.” Although a formal
readmission agreement exists between the parties, an informal instrument like
the Statement was still made. The most recent example of the informalisation
of EU cooperation with a third country is the Memorandum of Understanding
(MoU) with Tunisia in July 2023.2

The main difference between readmission agreements and the informal
instruments mentioned above is their legal nature. The EU has the explicit
external competence to negotiate and conclude readmission agreements with
third parties.® These agreements follow the procedure laid down in the
Founding Treaties', which is subject to the rules of EU law and the powers of
the EU institutions. Informal instruments, on the other hand, are not subject to
any specific rules or procedures and in most cases have no legally binding
effect.

Treaty on the Functioning of the European Union (Consolidated version 2016)
(“TFEU”), OJ C 202, 7.6.2016, art. 79/3.

Soft law could be defined as the instruments that are not legally binding, but may
have indirect legal effect or general practical effects. See Linda Senden, Soft Law
in European Community Law, Hart Publishing, 2004.

On informalisation of EU’s external migration law see: Paul James Cardwell /
Rachel Dickson, “‘Formal informality’ in EU external migration governance: the
case of mobility partnerships”, Journal of Ethnic and Migration Studies, Vol. 49,
No. 12, 2023, p. 3121-3139; Elsa Fernando-Gonzalo, “The EU’s Informal
Readmission Agreements with Third Countries on Migration: Effectiveness over
Principles?”, European Journal of Migration and Law, 25, 2023, p. 83—108; Peter
Slominski / Florian Trauner, “Reforming me softly — how soft law has changed EU
return policy since the migration crisis”, West European Politics, vol. 44, no: 1,
2021, p. 93-113.

7 European Council, “EU-Tiirkiye statement, 18 March 2016,
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-Tiirkiye-
statement/, (accessed November 28, 2023).

European Commission, “Memorandum of Understanding between the EU and
Tunisia”, 16 July 2023,
https://ec.europa.eu/commission/presscorner/detail/en/IP_23 3887 (accessed
November 28, 2023).

® TFEU art. 79/3.

10 TFEU art. 218.


https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_3887

364 EMRIYE OZLEM SEKER

This legal loophole raises the question of accountability for these
informal instruments. As they are negotiated by the EU institutions, mostly
together with the Member States, they are subject to EU law as acts of the EU
institutions. Within this context, the accountability of the EU for these
agreements theoretically falls under the jurisdiction of the CJEU. However,
the CJEU (General Court) ruled that the EU-Turkey Statement did not fall
within its jurisdiction.! On appeal, CJEU (Court of Justice) upheld the
decision of the General Court and declared the appeal inadmissible.'? The
question of who and to what extent is legally accountable for these deals still
lingers. Building on this gap, the research question of this article is, "How
does the informalisation of the agreements with third countries affect judicial
oversight and the ability to hold the EU accountable for external actions
related to migration?". Within this framework, the possibility of EU’s legal
liability arising from the MoU with Tunisia is discussed in the light of the
Court's findings on admissibility criteria.

The informalisation of the EU's external migration instruments is a
current and ongoing process. The lack of transparency and accountability of
the EU's informal agreements with third parties is a highly controversial
aspect. In particular, following the CJEU decision on the EU-Turkey
Statement, it is still unclear whether and how these informal instruments could
be subject to judicial review. It is therefore considered necessary to discuss
the possible liability of the EU arising from the MoU with Tunisia for further
informal external acts of the EU in this area.

The legal responsibility of the EU arising from the MoU with Tunisia will
be discussed under two headings. First, the main features of informalisation
in EU migration law are analysed. Second, the potential ways of judicial
review of informal instruments in EU law will be discussed. Since the EU's
informal migration instruments do not have a single formula, the EU-Tunisia
MoU is chosen as a case study for this analysis. The MoU was chosen because
it is the most recent instrument, as of May 2024, and has the potential to serve
as an example for subsequent cooperation with third countries. Consequently,
the possibility of judicial review of the MoU with Tunisia will be determined
on the basis of criteria taken from existing case law.

1 CJEU (General Court), Case T-192/16 NF v European Council,
ECLILEU:T:2017:128;  Case T-193/16 NG v  European Council,
ECLLLEU:T:2017:129; Case T-257/16 NM v  European  Council,
ECLI:EU:T:2017:130. O

12 CJEU Joined Cases C-208/17 P to C-210/17 P NF, NG and NM v European
Council, ECLI:EU:C:2018:705.
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I. Informalisation of the EU external migration law

This section assesses the main features of the informalisation of the EU's
external migration law. In this section, the primary competence of the EU in
external migration will first be defined as the default legal basis. The reasons
for departing from this legal framework are then briefly discussed. Finally, the
legal problems arising from such a move will be addressed and accountability
will be assessed.

The EU can only act in a policy field only if and to the extent that it has
competence for it.!® Migration falls under the AFSJ,} an area of shared
competence area between the EU and its Member States.™ The conclusion of
readmission agreements with third countries is the only explicit external
competence within the AFSJ.1® The category of EU competence to conclude
readmission agreements could also be defined as shared competence, whereas
the Treaty uses the expression "the Union may conclude agreements".
Although shared competence means that both the EU and the Member States
could adopt legally binding acts, the Member States exercise their competence
to the extent that the EU has not exercised its competence.’’” In the case of
readmission agreements, once the EU negotiates and concludes a readmission
agreement, Member States cease to act with regard to the content of that
agreement. In practice, since the early 2000s, the EU alone has used
readmission agreements to control external migration.'® More recently, EU
Member States such as Italy and Germany have also started to cooperate with
third countries on migration management.®

18 TEU art. 5/1-2.

14 TFEU art. 67/2, 77-80.

15 TFEU art. 4/2(j).

6 TFEU art. 79/3. To evaluate EU’s external competence in a field not regulated in
the Founding Treaties, an evaluation according to TFEU art. 216 and related EU
case law, namely ERTA doctrine, shall be made.

1 TFEU art. 2/2.

18 See the list of 18 readmission agreements concluded by the EU between 2004-

2020: European Commission, “A humane and effective return and readmission

policy”, https://home-affairs.ec.europa.eu/policies/migration-and-

asylum/irregular-migration-and-return/humane-and-effective-return-and-

readmission-policy en (accessed 23 February 2024).

German Federal Ministry of the Interior and Community, “Federal Government

and Morocco agree on migration cooperation”, 24 January 2024,

https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2024/01/marokko.

html; Euractiv, “Erdogan promises Meloni to curb migrant flows”, 22 January

19


https://home-affairs.ec.europa.eu/policies/migration-and-asylum/irregular-migration-and-return/humane-and-effective-return-and-readmission-policy_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/irregular-migration-and-return/humane-and-effective-return-and-readmission-policy_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/irregular-migration-and-return/humane-and-effective-return-and-readmission-policy_en
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2024/01/marokko.html
https://www.bmi.bund.de/SharedDocs/pressemitteilungen/EN/2024/01/marokko.html
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Readmission agreements as a legal instrument to control irregular
migration have their limits in practice. Firstly, counterparties are reluctant to
accept these agreements.?® Therefore, in most cases, the EU uses its visa policy
together with financial assistance as leverage to convince third countries to
accept readmission agreements. Secondly, the strict legal procedures make it
difficult to adapt to the different needs of the third country.? This jeopardises
a successful and timely negotiation, as readmission agreements are concluded
according to the procedure set out in art. 218 TFEU. Hereunder, in a nutshell,
the Council authorises the Commission to conduct negotiations. The Council
concludes the agreement after obtaining the consent of the European
Parliament and the CJEU has jurisdiction over the process. Thirdly, even if
there is a readmission agreement between the EU and the third country, the
agreement may not have an effective and full application in practice due
various political, legal, administrative, and capacity-related challenges. This
is the case with the EU-Turkey Readmission Agreement.?? Fourthly and most
importantly, migration towards the EU's southern borders after 2015 has
increased the EU's interest in quick and flexible arrangements with third
parties instead of readmission agreements.?®

The use of informal instruments to strengthen border controls and
facilitate returns raises serious legal concerns. These include the infringement
of the principle of institutional balance,? the violation of the EU law®® and

2024, https://www.euractiv.com/section/politics/news/erdogan-promises-meloni-

to-curb-migrant-flows/ (accessed 23 February 2024).

Among other reasons; domestic political considerations, asymmetry in the

reciprocal obligations, costs and benefits of the readmissions could be stated here,

Fernando-Gonzalo, p. 91.

Slominski / Trauner, p. 98.

22 GQee Tiirkiye 2023 Report, SWD(2023) 696 final, Brussels, 8.11.2023, p. 7, 44, 53-
54; Ziihal Unalp-Cepel, “Critical Arguments About Readmission Practices and
Policies Between EU and Turkey”, Ankara Avrupa Caligmalar1 Dergisi, Vol:19,
No:2, Yil: 2020, p. 508-512.

2 Cardwell / Dickson, p. 3125; Fernando-Gonzalo, p. 95

24 See Andrea Ott, “Informalization of EU Bilateral Instruments: Categorization,

Contestation, and Challenges”, Yearbook of European Law, Vol. 39, No. 1, 2020,

p. 586-592.

Especially rules regarding the EU competence, while the topics included in deals

with Tunisia and Tiirkiye are previously regulated with the international

agreements of the EU and the acts within the EU. Through these acts of the EU,
member states are forbidden to act on same topics. See: Mauro Gatti / Andrea Ott,

“The EU-Turkey statement: legal nature and compatibility with EU institutional

law” in Sergio Carrera / Juan Santos Vara / Tineke Strik (Ed.s), Constitutionalising

20

21

25


https://www.euractiv.com/section/politics/news/erdogan-promises-meloni-to-curb-migrant-flows/
https://www.euractiv.com/section/politics/news/erdogan-promises-meloni-to-curb-migrant-flows/
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values, fundamental rights,?® transparency,”’ EU’s compliance with
international law (on asylum)?, and the dilution of the “safe third country”
concept?®. This article will focus on the problems arising from the lack of
judicial control over these instruments.

The EU is founded on values including democracy, the rule of law, and
respect for human rights.® One of the key prerequisites for upholding these
values is the existence of an independent judiciary. The power to review the
legality of EU acts lies exclusively with the CJEU.%! There are three main legal
paths available in the EU judicial system to review the EU acts. The first is
the direct review of informal instruments through an action for annulment
under art. 263 TFEU. * The second is the ex-ante review of these agreements
by requesting an opinion from the CJEU under art. 218/11 TFEU. The third is

the External Dimensions of EU Migration Policies in Times of Crisis, Edward
Elgar Publishing, 2019, p. 184-186. Granting Member States the option to engage
with third countries on same topics will infringe the basics of the EU law, for
instance the principle of sincere cooperation, TEU art. 4/3. It might also lead to
reverse Lisbonification of the AFSJ. For a detailed overview see Sergio Carrera /
Leonhard den Hertog / Marco Stefan, “The EU-Turkey deal: reversing
‘Lisbonisation’ in EU migration and asylum policies”, in Sergio Carrera / Juan
Santos Vara / Tineke Strik, Constitutionalising the External Dimensions of EU
Migration Policies in Times of Crisis, Edward Elgar Publishing, 2019, p. 155-174.
For a general criticism of the Statement from competence and sincere cooperation
perspective see Narin Idriz, “The EU-Turkey statement or the ‘refugee deal’: the
extra-legal deal of extraordinary times?”’, ASSER research paper 2017-06.

% Regarding art. 2 of the TEU (EU values, respect for human rights), art. 67/1

(AFSJ’s compliance with fundamental rights) Art. 47 of the Charter of

Fundamental Rights of the European Union (Right to an effective remedy and to a

fair trial).

See Caterina Molinari, “The General Court’s Judgments in the Cases Access Info

Europe v. Commission (T-851/16 and T-852/16): A Transparency Paradox?”,

European Papers, Vol. 3, 2018, No 2, p. 961-972.

See Emanuela Roman, “The “Burden” of Being “Safe”—How Do Informal EU

Migration Agreements Affect International Responsibility Sharing?”, in Eva

Kassoti / Narin Idriz (Ed.s), The Informalisation of the EU’s External Action in the

Field of Migration and Asylum, Springer & T.M.C. Asser Press, The Hague, 2022,

p. 317-346.

See ibid and Berfin Nur Osso, “Unpacking the Safe Third Country Concept in the

European Union: B/orders, Legal Spaces, and Asylum in the Shadow of

Externalization”, International Journal of Refugee Law, 35, 2023, p. 272-303.

% TEU art. 2. Case 294/83 - Parti écologiste "Les Verts" v European Parliament,
ECLI:EU:C:1986:166, para. 23.

81 TEU art. 19

%2 TFEU art. 263-264.

27

28

29
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indirect review through the preliminary reference procedure under art. 267
TFEU. The CJEU is quite reluctant to share its jurisdiction with other
courts/institutions.*® The discussion on the extension of the CJEU's powers to
the EU's informal migration instruments is crucial for the EU to defend the
law and the values on which it is built. Accordingly, the next section will look
at the most recent example of informalisation, the EU-Tunisia MoU, and its
possible judicial review by the CJEU.

II. The Tunisia Deal and EU Accountability

The EU-Tunisia MoU is the most recent informal instrument dealing with
migration with a neighbouring third country. Most of the criticisms made of
the informalisation of the EU's external migration instruments also apply to
this MoU. Because it is concluded outside the framework of the readmission
agreements, it lacks the legal and judicial guarantees of the Founding Treaties.
Under this heading, the possible judicial review of the EU-Tunisia MoU will
be discussed by first defining the deal made with Tunisia and then the judicial
remedies available within the EU.

A. The EU-Tunisia MoU

Similar to the deal with Tiirkiye in 2016, the MoU is also an urgent
response to the increasing number of irregular migration. The central
Mediterranean route including Tunisia accounts for half of the irregular
crossings to the EU in 2023.3* In response to this, and in order to enhance
operational cooperation between the parties, the Commission and Tunisia
expressed their "willingness to establish a stronger partnership" on migration
on 27 April 2023.% Subsequently, on 11 June 2023, the Commission (DG

3 See for instance CJEU’s interpretation of its powers with regards to the European
Court of Human Rights: Opinion 2/13, ECLI:EU:C:2014:2454; and a possible
Patent Court: Opinion 1/09, ECLI:EU:C:2011:123.

Frontex, “Central Mediterranean accounts for half of irregular border crossings in
20237, 14.09.2023, https://www.frontex.europa.eu/media-centre/news/news-
release/central-mediterranean-accounts-for-half-of-irregular-border-crossings-in-
2023-G6q5pF (accessed 28 April 2024).

European Commission, “ The European Commission and Tunisia have expressed
the willingness to establish a stronger partnership on migration, anti-smuggling
and the promotion of legal migration”, 27.04.2023, https://neighbourhood-
enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-
expressed-willingness-establish-stronger-partnership-migration-2023-04-

27 en#:~:text=The%20two%?20sides%20have%20agreed,human%20rights%20a
nd%20human%20dignity.https://neighbourhood-

34
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https://www.frontex.europa.eu/media-centre/news/news-release/central-mediterranean-accounts-for-half-of-irregular-border-crossings-in-2023-G6q5pF
https://www.frontex.europa.eu/media-centre/news/news-release/central-mediterranean-accounts-for-half-of-irregular-border-crossings-in-2023-G6q5pF
https://www.frontex.europa.eu/media-centre/news/news-release/central-mediterranean-accounts-for-half-of-irregular-border-crossings-in-2023-G6q5pF
https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
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NEAR) and Tunisia announced that they had agreed to "work together on a
comprehensive partnership package", including migration.* The conclusions
of the European Council at the end of June 2023 state that "the European
Council welcomes the work done (by the Commission) on a mutually
beneficial partnership package with Tunisia.?” The European Council also
underlined the importance of developing similar partnerships with partners in
the region.®® As a final result of this process, the EU and Tunisia presented the
MoU agreed between the parties on 16 July 2023.%°

The EU-Tunisia MoU is presented as a non-binding “political agreement”
between the parties.*® At the public announcement of the deal, the EU side is
represented by the President of the Commission and the Prime Ministers of
Italy and the Netherlands, also known as "Team Europe".** The MoU covers
a wide range of issues, from the economy and green energy to people-to-
people contacts. The most controversial part, however, is the section on

enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-
expressed-willingness-establish-stronger-partnership-migration-2023-04-27 en
(accessed 28 April 2024).

European Commission, “The European Union and Tunisia agreed to work together
on a comprehensive partnership package”, 11.06.2023, https://neighbourhood-
enlargement.ec.europa.eu/news/european-union-and-tunisia-agreed-work-
together-comprehensive-partnership-package-2023-06-11_en (accessed 28 April
2024).

European Council meeting (29 and 30 June 2023) — Conclusions, para. 37,
Brussels, 30 June 2023, https://data.consilium.europa.ecu/doc/document/ST-7-
2023-INIT/en/pdf (accessed 28 April 2024).

Ibid. Soon after Tunisia, European Commission announced similar partnership
with Egypt in March 2024, European Commission, “Joint Declaration on the
Strategic and Comprehensive Partnership between The Arab Republic Of Egypt
and the European Union”, 17.03.2024, https://neighbourhood-
enlargement.ec.europa.ecu/news/joint-declaration-strategic-and-comprehensive-
partnership-between-arab-republic-egypt-and-european-2024-03-17_en (accessed
28 April 2024).

European Commission, “Memorandum of Understanding on a strategic and global
partnership between the European Union and Tunisia”, 16.07.2023,
https://ec.europa.eu/commission/presscorner/detail/en/IP_23 3887 (accessed 28

36

37

38

39

April 2024).

40 European Commission, “EU comprehensive partnership package with Tunisia”,
11.06.2023, Tunis,
https://ec.europa.eu/commission/presscorner/detail/en/FS_23 3205 (accessed 24
January 2024).

4 See for instance Annick Pijnenburg, “Team Europe’s Deal - What’s Wrong with
the EU-Tunisia Migration Agreement?”, 21.08.2023,

https://verfassungsblog.de/team-europes-deal/ (accessed 28 April 2024).


https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en#:~:text=The%20two%20sides%20have%20agreed,human%20rights%20and%20human%20dignity.https://neighbourhood-enlargement.ec.europa.eu/news/european-commission-and-tunisia-have-expressed-willingness-establish-stronger-partnership-migration-2023-04-27_en
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"migration and mobility". This is the part where Tunisia agreed to tighten its
border controls and support returns, while the EU agreed to support Tunisia
mainly financially. The financial details are set out in the "EU-Tunisia
Comprehensive Partnership Package" announced in June 2023. The issues
covered by the MoU are similar to those in the EU's Association Agreements.
In the case of Tunisia, negotiations on these issues are not new, as the parties
already have an association agreement dated 19954 and a mobility partnership
dated 2014.%® The MoU is seen as a recent EU act that shows the growth of
informal, soft-law migration policies that seek to provide a quick and
inadequate solution to a deeper problem*. The next section will focus on the
judicial review side of the problems related to informal migration instruments
such as the MoU.

B. Judicial Remedies

This section will discuss the possibilities for judicial review of informal
migration instruments under EU law, by using the example of the EU-Tunisia
MoU. The first part will focus on the authorship of the EU with regard to the
MoU in the light of the relevant case law of the CJEU. This is a common
criterion for all legal remedies available in the EU. If the author is the EU, the
second part will further evaluate the procedural steps under the available EU
case types.

1. Common Criterion: The EU Authorship

In order for an EU informal migration instrument such as the EU-Tunisia
MoU to be reviewed by the CJEU, there must first be a relationship between
the instrument and the EU. In other words, it must be established that the EU
is the author of the instrument in question. This is because the Founding
Treaties define the subject of EU law cases as acts of the EU, its

42 Buro-Mediterranean Agreement establishing an association between the European
Communities and their Member States, of the one part, and the Republic of
Tunisia, of the other part - OJ L 97, 30.3.1998, p. 2—-183.

European Commission, “EU and Tunisia establish their Mobility Partnership”, 3

March 2014, https://ec.europa.eu/commission/presscorner/detail/en/IP_14 208

(accessed 24 January 2024).

4 Katharina Natter, “Reinventing a Broken Wheel: What the EU-Tunisia Deal
Reveals over Europe’s Migration Cooperation”, VerfBlog, 05.09.2023,
https://verfassungsblog.de/reinventing-a-broken-wheel/, DOI:
10.17176/20230905-182925-0, (accessed 24 January 2024).
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institutions/bodies/offices or agencies, as a common condition.* Therefore,
the condition of EU authorship will be examined as a prerequisite for other
cases.

The EU side of informal migration instruments does not have a standard
formula, but could change depending on the discussions with the other side.
For example, in the EU-Turkey Statement, the European Council as an EU
institution is mainly involved, together with the heads of the Member States.
The EU-Afghanistan Joint Way Forward on Migration is launched by the
European External Action Service (EEAS).* The EU-Tunisia MoU is mainly
negotiated by the Commission and presented with the Commission and the
heads of two Member States. As can be seen from the examples, there is no
fixed EU institution/body/agency in charge of representing the EU in informal
migration instruments.

The question of when the EU is the author of the informal migration
instrument is only answered in the dispute regarding the EU-Turkey
Statement. The EU-Turkey Statement was mainly the result of the non-full
implementation of the hard-law instrument, the EU-Turkey Readmission
Agreement,*’ along with the EU's political interest in finding an urgent
solution.”® The EU-Turkey Statement brought before the CJEU (General

4 TFEU art. 263/1, TFEU art. 267/1(b) and under TFEU art. 218 it is the international
agreements between the EU and third countries or international agreements.
4 EEAS, “Joint Way Forward on migration issues between Afghanistan and the EU”,
02.10.2016, https://www.eeas.europa.cu/sites/default/files/eu_afghanistan
joint_way forward on migration_issues.pdf (accessed 28 April 2024).
47 Agreement between the European Union and the Republic of Tiirkiye on the
readmission of persons residing without authorisation, OJ L 134, 7.5.2014, p. 3—
27. Tiirkiye’s obligations from this agreement to readmit Turkish citizens is in
force since 1.10.2014. Implementation of the agreement to the stateless persons
and nationals from the third countries is foreseen in October 2017. See Art. 24 of
the Agreement. However due to disagreements between the parties in time, full
implementation of the Agreement is still pending. See European Commission
Tiirkiye 2023 Report, SWD (2023) 696 final, Brussels, 8.11.2023, p. 7. The
bilateral Readmission Protocol Between Greece and Tiirkiye is suspended since
2018, Reuters, “Tiirkiye suspends migrant readmission deal with Greece”, 7 June
2018, https://www.reuters.com/article/us-Tiirkiye-security-greece-idUSKC
N1J3100/ (accessed 8 December 2023). On this agreement also see Ilke Go¢men,
“Tiirkiye ile Avrupa Birligi Arasindaki Geri Kabul Anlagsmasimin Hukuki Yonden
Analizi”, Ankara Avrupa Caligmalart Dergisi, Vol:13, No:2, 2014, p. 21-86.
See for instance Gloria Fernandez Arribas, “The EU-Tirkiye Agreement: A
Controversial Attempt at Patching up a Major Problem”, European Papers, Vol. 1,
No 3, 2016, , p. 1097-1104; Eleonora Frasca, "More or less (Soft) Law? The Case
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Court) with a request for annulment, and in this case the Court assessed the
authorship of the EU.* The General Court initially evaluated the author of the
Statement. It first checked whether the Statement is an act of an EU institution,
the European Council, or the Member States.

In order to determine the author of the Statement on the internet site
shared by the European Council and the Council, the Court claims to analyse
the "content and all the circumstances" in which the Statement is adopted.*
This analysis of authorship could be divided into three concepts: the
background, the involvement of the European Council and the text of the
published version. As regards the background, the Court grouped the meetings
with Tiirkiye on 29 November 2015, 7 March 2016, and 18 March 2016,
during which the representatives of the EU Member States acted in their
national capacities, not as members of the European Council.®* The Court
considered the meeting of the representatives of the Member States on 17
March 2016 to be in the configuration of the European Council. The language
of the invitations, the rules of protocol and the press releases of the previous
meetings were used by the Court as evidence to support this grouping.®?
Building on this background, the inclusion of the European Council is also
justified. The Court found that in the case of the meeting with Tiirkiye, the
European Council was included only for practical reasons®® and in order to
quickly resolve "intervening migratory events"**. Lastly, the actual product of
the EU-Turkey meeting, the published version of the Statement, its content,
and the form were analysed. The form of the Statement was justified by the

of Third Country Migration Cooperation and the Long-Term Effects of EU
Preference for Soft Law Instruments", Queen Mary Law Journal, vol. 2021, no. 1,
2021, s. 10; Burak Erdenir, “18 Mart Mutabakati: Bir Hukuki Analiz”, Ankara
Avrupa Caligmalar1 Dergisi Cilt: 20, No: 2, 2021, p.449-450.

4 T-192/16 - NF v European Council. The acts of the Greek authorities and the
decisions of the Greek courts stemmed from the EU-Turkey Statement brought
before the European Court of Human Rights (ECtHR) too. The ECtHR did not
found infringement on an application concerning the conditions of detention in
asylum hotspot facilities established under the EU-Turkey Statement, J.R. and
Others v. Greece, App. No: 22696/16, Judgment 25.01.2018.

% T-192/16 - NF v European Council, para. 45. This was first stated in the C-181/91
- Parliament v Council, ECLLI:EU:C:1993:271, para. 14. This case was on whether
a special aid promised to Bangladesh by the Member States at the European
Council is an act of EU or the Member States.

1 T-192/16 - NF v European Council, para. 29.

52 T-192/16 - NF v European Council, para. 64, 65, 50-51.

53 Such as “costs, security, efficiency” T-192/16 - NF v European Council, para. 58.

% T-192/16 - NF v European Council, para. 63.
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fact that the pdf file is classified as an "international summit", which differed
from the European Council's classification as "foreign affairs and international
relations".> Consequently, the Court concluded that the author of the EU-
Turkey Statement is the Member States acting in their national capacity and,
that, irrespective of its legal effects, it was not within the Court's jurisdiction.*®

This ruling is important because it is the only decision on the increasing
number of informal migration instruments used by the EU post-2015. The
ruling has been heavily criticised in the literature because the Statement is
seen as a binding international agreement to which the EU is a party.®” This
case is critical because it sheds light on the EU's authorship and responsibility
for these informal instruments.

Three criteria taken from this case could be applied to the EU-Tunisia
MoU to determine its author. The first criterion was the background to the
meetings between the parties. Tunisia already has an association agreement, a
mixed agreement, with the EU and its Member States on one side. This
agreement covers most of the issues dealt with in the MoU, with the exception
of the new concepts in the EU's economic and social policy. These issues can
be dealt within the existing dialogue structures of the Association Agreement.
This includes the dialogue on migration and illegal migration.>® Nevertheless,
as in the case of Tiirkiye, a soft law instrument is chosen over an existing hard
law instrument to express the intentions of the parties. The presence of two
heads of government of Member States does not seem strong enough to
challenge the authorship of this agreement, unlike in the previous case.

% T-192/16 - NF v European Council, para. 55, 59. However, it is visible from the
decision itself that this legal justification is not adequate, and the language of the
Statement is indeed "regrettably ambiguous". T-192/16 - NF v European Council,
para. 66.

T-192/16 - NF v European Council, para. 71. In appeal, General Court’s decision
is upheld by the Court of Justice, C-208/17 P - NF v European Council,
ECLI:EU:C:2018:705.

See Enzo Cannizzaro, “Denialism as the Supreme Expression of Realism - A Quick
Comment on NF v. European Council”, European Papers, Vol. 2, 2017, No 1, p.
251-257; Sergio Carrera / Leonhard den Hertog / Marco Stefan, “It wasn’t me! The
Luxembourg Court Orders on the EU-Tiirkiye Refugee Deal”, CEPS Policy
Insights, No 2017-15/April 2017; Eva Kassoti and Alina Carrozzini, “One
Instrument in Search of an Author: Revisiting the Authorship and Legal Nature of
the EU-Tiirkiye Statement”, in Eva Kassoti / Narin Idriz (Ed.s), The
Informalisation of the EU’s External Action in the Field of Migration and Asylum,
Springer & T.M.C. Asser Press, The Hague, 2022, p. 235-254.

See EU-Tunisia Association Agreement, art. 69.
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The second criterion is the dominance of the EU institution and the
involvement of the Member States in the actual negotiation and finalisation of
the text. The agreement is negotiated between the Commission and Tunisia.
The Italian and Dutch Prime Ministers accompany the President of the
Commission on her trips to convince the Tunisian President to sign the
negotiated text.> The MoU is signed by the Commissioner for Neighbourhood
and Enlargement and the Tunisian Foreign Minister. The Italian and Dutch
Prime Ministers did not sign the MoU. The signing ceremony might give the
MoU a more international agreement outlook, which could be a perfect
example of the "formal informality" of the EU external migration
governance.® Therefore, it could be said that the EU played the dominant role
in the negotiation and conclusion of the MoU.

Finally, the content of the MoU is analysed in terms of authorship. The
official text of the MoU is published in the press section of the Commission's
website.®! The text refers to the EU, represented by the Commission, and
Tunisia as the parties to the MoU. Therefore, there is no need to evaluate the
language of the MoU. In the case of Tunisia, it is more obvious that the EU is
the author of the informal instrument. However, the EU-Tunisia MoU has its
own legal complications with regard to other admissibility criteria for certain
types of cases. These will be examined in more detail in the following sections.

2. Pre-ratification Judicial Review

In terms of time, the first possible way to bring informal migration
instruments before the CJEU could be the opinion procedure under art. 218/11
TFEU. According to this article, Member States, the Parliament, the Council
and the Commission may request the opinion of the CJEU (Court of Justice)
on the compatibility of an envisaged international agreement with the
Founding Treaties. The aim of this article is to ensure that the roles and

9 Gregorio Sorgi, “Meloni, Rutte and von der Leyen head to Tunisia to unlock

migrant deal”, Politico, 14.07.2023, https://www.politico.eu/article/eu-
commission-chief-ursula-von-der-leyen-italian-giorgia-meloni-dutch-mark-rutte-
travel-tunisia-on-sunday/ (accessed 24 January 2024).

Basically, the informal instruments used in the EU external migration governance
that look like formal acts but deprived of the legal and procedural rules related to
them, see Cardwell / Dickson, p. 3122.

European Commission, “Memorandum of Understanding on a strategic and global
partnership between the European Union and Tunisia”, 16.07.2023,
https://ec.europa.eu/commission/presscorner/detail/en/ip_23 3887 (accessed 24
January 2024).
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prerogatives of the EU institutions and the rights of those affected by the
agreement are safeguarded by the procedural rules in art. 218 TFEU.®? This
article provides for ex-ante scrutiny of international agreements negotiated by
the EU. The rationale behind is that an agreement is negotiated correctly®® and
in case of non-compliance with the Founding Treaties it would not be
concluded.®

From a procedural perspective, two things can be said about pre-
ratification judicial review. First, it is open to a limited number of applicants.
Only the institutions referred to in art. 218/11 and the Member States may
apply to the Court. Secondly, and more importantly, it concerns a draft
international agreement negotiated between the EU and a third party. The
article refers to international agreements as "envisaged". The CJEU does not
respond to requests for an opinion on international agreements that have
entered into force.%

Pre-ratification judicial review may not be possible for the informal
migration instrument due to its procedural limitations. There are two main
reasons for this. First, in almost all cases, informal migration instruments are
negotiated as non-international agreements. Therefore, the EU
institution/body/agency conducting the talks with the third party avoids the
terminology of an international agreement and the procedure under art. 218
TFEU. The relevant documents of the discussions are not published in the
Official Journal of the EU or are not even transparent. Therefore, the subject
matter of art. 218 TFEU is missing in informal migration instruments.5¢
Secondly, similar to the action for annulment, this procedure is only open to a

62 Ramses A. Wessel, "Normative transformations in EU external relations: the

phenomenon of ‘soft’ international agreements", West European Politics, Vol. 44,
No. 1, 2021, p. 76.

83 Opinion 1/75, ECLI:EU:C:1975:145, p. 1361.

64 Graham Butler, “Pre-Ratification Judicial Review of International Agreements to
be Concluded by the European Union”, in Mattias Derlén / Johan Lindholm / Bjorn
Lundqvist (Ed.s), The Court of Justice of the European Union: Multidisciplinary
Perspectives, Hart Publishing, 2018, p. 59.

85 See Opinion 3/94, ECLI:EU:C:1995:436.

% See also Juan Santos Vara and Laura Pascual Matellan, “The Informalization of
EU Return Policy: A Change of Paradigm in Migration Cooperation with Third
Countries?”, in Eva Kassoti / Narin Idriz (Ed.s), The Informalisation of the EU’s
External Action in the Field of Migration and Asylum, Springer & T.M.C. Asser
Press, The Hague, 2022, p. 48.
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limited number of applicants. Natural/legal persons affected by these
instruments cannot make use of this possibility.

The limitations of this procedure also seem to apply to the EU-Tunisia
MoU. As the MoU is concluded through informal meetings between the
Commission and Tunisia, without recourse to art. 218 TFEU, it does not fall
within the scope of this article. As a result, this option, like actions for
annulment, is subject to procedural limitations that close the way to effective
judicial protection in the EU.

3. Action for Annulment

The aim of judicial review of the EU's informal instruments is to ensure
that they comply with EU law and, if they do not, to annul them. This could
be done by means of the legal remedies provided for in the Founding Treaties.
The first ex-post legality review is the "action for annulment".®” The
admissibility requirements for this case could be divided into two parts: the
subject matter of the case (ratione materiae) and the parties to the case
(ratione personae).

a. Legal Effects

The preliminary condition of the action for annulment is the legal effect
of the EU's act. According to the Treaties, this act shall intend to produce legal
effects vis-a-vis third parties.®® The "legal effect" on individuals shall be
"binding on, and capable of affecting the interests of, the applicant by bringing
about a distinct change in his legal position".®® According to the settled case
law on TFEU art. 263; independent from their nature or form, all measures of
the EU bodies which are intended to produce legal effects fall within the

8 TFEU art. 263. For a detailed review of the admissibility in the action for
annulment see Paul Craig / Grainne de Burca, EU Law - Text, Cases, and
Materials, Oxford University Press, Seventh Edition, 2020, p. 560-583; Sanem
Baykal / flke Go¢men, Avrupa Birligi Kurumsal Hukuku, Seckin Yaymcilik, 2016,
p. 427-446.

8 TFEU art. 264/1.

89 Case 60/81 - International Business Machines Corporation v Commission of the
European Communities, ECLI:IEU:C:1981:264, para. 9; Case C-362/08 P. -
Internationaler Hilfsfonds eV v European Commission, ECLI:EU:C:2010:40, para.
51.
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material scope of the action for annulment.”® Legal effect means that the act
confers rights, imposes obligations or alters legal situations.

This criterion is difficult to ensure in the case of soft law sources such as
the informal migration instruments. This is because it is usually the national
law implementing these soft law sources that directly affects the legal situation
of individuals. Advocate General Bobek suggested that this criterion for the
review of EU acts should be adapted to the increasing use of soft law
instruments.”? Advocate General Bobek argued that soft law instruments, in
that case a Commission Recommendation, could have a normative effect
beyond the Court's classification of binding/non-binding legal rules.
Therefore, the soft law instruments setting “rules” of behaviour shall also be
subject to judicial review, irrespective of their classification. However, the
opinion of the Advocate General is not followed by the Court.”® The "legal
effect" criterion therefore remains unchanged.

The form of the EU-Tunisia MoU is irrelevant, but it must have binding
legal effect in order to be a "challengeable act" under art. 263 TFEU.” The
question would be whether the objectives of the MoU, as defined in the text,
could be defined as simply expressing or recognising voluntary coordination,
or whether they are intended to define a course of action binding on the EU
institutions and/or Member States.” The content of the migration part of the
MoU uses a language similar to an international agreement, with words such
as "shall" or "parties agree". Like a framework agreement, the MoU sets out
the basics for cooperation between the EU and Tunisia on migration.

On the other hand, according to the case law of the CJEU, the intention
of the parties is the decisive criterion for determining the binding nature of an

0 C-22/70 - Commission v Council, ECLI:EU:C:1971:32, para. 42; C-114/12 -
Commission v Council, ECLI:EU:C:2014:2151, para. 38 and 39; C-28/12 -
Commission v Council, ECLI:EU:C:2015:282, para. 14-15.

Joined cases 8 to 11/66, Société anonyme Cimenteries C.B.R. Cementsbedrijven
N.V. and others v Commission of the European Economic Community,
ECLIL:EU:C:1967:7, s. 91. Also see Napoleon Xanthoulis, “Administrative Factual
Conduct: Legal Effects and Judicial Control in EU Law”, Review of European
Administrative Law, Vol. 12, Nr. 1, 2019, p. 39-73.

Opinion of Advocate General Bobek in Case C-16/16 P. - Belgium v Commission,
ECLI:EU:C:2017:959, para. 4.

8 C-16/16 P - Belgium v Commission, ECLI:EU:C:2018:79.

" C-22/70 - Commission v Council, para. 39-42; C-599/15 P - Romania v
Commission, ECLI:EU:C:2017:801, para. 47.

C-22/70 - Commission v Council, para. 53.
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EU act.”® The name chosen for the document refers to a non-binding legal
instrument. The MoU does not set out the specific obligations of the parties.
Most of the text contains rather vague commitments by the EU and Tunisia to
means rather than results.”” The parties explicitly refrain from making legally
binding commitments. Unlike the EU-Turkey Statement, the MoU does not
include a commitment on readmission. The text contains no provisions on
application, interpretation or dispute settlement.”® From this perspective, it
seems difficult to classify the MoU as a challengeable EU act.

The only part of the EU-Tunisia MoU that could be considered legally
binding is the financial provisions. The most concrete statements on parties’
commitments concern the EU’s financial support to Tunisia. The text of the
MoU specifies the EU funds to be transferred to Tunisia under certain policy
areas, with specific amounts, projects and timetables. In particular, under
"macroeconomic stability", the EU "undertakes" to help Tunisia boost its
economy. According to the text of the MoU, the EU "shall" support Tunisia's
budget through a plan to be discussed in the third quarter of 2023 and "shall"
be paid in full for 2023. As a result, in September 2023, the Commission
announced 127 million Euros in budget support to Tunisia for migration. The
announcement states that this support is part of the implementation of the
MoU." In December 2023, the EU and Tunisia agreed on a 150 million Euros
programme to support Tunisia's economic recovery as part of the MoU.8
These two announcements could be interpreted as the MoU being an act of the
Commission with legal effects. The reason for this would be that the
Commission carries out financial activities on the basis of the MoU. This
application could be interpreted as the EU's intention to apply the MoU as a
legally binding act.

6 (C-233/02 - France v Commission, ECLI:EU:C:2004:173, para. 42.

" Garcia Andrade / Frasca.

8 TIbid.

™ European Commission, “Commission announces almost €127 million in support
of the implementation of the Memorandum of Understanding with Tunisia and in
line with the 10-point plan for Lampedusa”, 22.09.2023, https://neighbourhood-
enlargement.ec.europa.eu/news/commission-announces-almost-eul27-million-
support-implementation-memorandum-understanding-tunisia-2023-09-22 _en
(accessed 24 January 2024).

European Commission, “The European Union and Tunisia agree on a 150 million
euro program”, 20.12.2023, https://neighbourhood-
enlargement.ec.europa.eu/news/lunion-europeenne-et-la-tunisie-conviennent-
dun-programme-de-150-millions-deuros-2023-12-20_en (accessed 24 January
2024).
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https://neighbourhood-enlargement.ec.europa.eu/news/lunion-europeenne-et-la-tunisie-conviennent-dun-programme-de-150-millions-deuros-2023-12-20_en

JUDICIAL REVIEW OF THE EU’S INFORMAL MIGRATION INSTRUMENTS 379

The definition of the MoU as an act of the Commission with legal effects
is essential for the jurisdiction of the CJEU. Once this preliminary issue has
been resolved, the Court can move on to the second part of the admissibility
test, namely the status of the applicants.

b. The Status of the Applicants

The second condition for reviewing the legality of the MoU through an
action for annulment is to qualify as an applicant. The Member States, the
European Parliament, the Council and the Commission are privileged
applicants for this action.®! The Court of Auditors, the European Central Bank
and the Committee of the Regions can only bring this action as semi-
privileged applicants in order to protect their prerogatives.®? As the EU
institutions do not have to prove their status as applicants at the admissibility
stage of the case, it is not difficult for them to bring the case.

The EU institutions and Member States, unlike natural/legal persons, can
file cases without having to prove their legitimate interests.?® The EU deals
with Tiirkiye and Tunisia could be considered to infringe the Treaty rules on
the negotiation and conclusion of international agreements and the principle
of institutional balance.®* According to the principle of balance, each EU
institution shall act within the limits of the powers conferred on it by the
Treaties and in accordance with the procedures, conditions and objectives laid
down therein.® The institutions shall also respect the division of powers and
the institutional balance when adopting non-binding acts.8

The CJEU ruling on the EU-Turkey Statement showed that EU
institutions like Parliament, Council and the Commission, whose prerogatives
could be infringed by that Statement,®’ could stand behind it. The Parliament
could be regarded as the strongest opponent of informal measures, while its
competencies derive from art. 218 TFEU infringed in most cases.®® The

8 TFEU art. 263/2.

8 TFEU art. 263/3.

8 TFEU art. 263/2-3.

8 See Fernando-Gonzalo, p. 97-101.

8 (C-409/13 - Council v Commission, ECLI:EU:C:2015:217, para. 64.

8 (-233/02 - France v Commission, para. 40.

87 For instance CJEU previously found Commission concluding an Addendum to an
international agreement infringing the principle of distribution of powers in TEU
art. 13/2 and the principle of institutional balance, C-660/13 - Council v
Commission, ECLI:EU:C:2016:616, para. 46.

See Gatti / Ott, p. 175-200; Juan Santos Vara, “Soft international agreements on
migration cooperation with third countries: a challenge to democratic and judicial
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consequences of Member States deciding whether or not to act as a European
Council, and thus excluding their non-European Council action from judicial
scrutiny, constitute a precedent detrimental to the EU's established
constitutional structure.®® Therefore, this could also be a subject of
infringement of institutional balance under action for annulment filed by the
EU institutions.

In the EU-Tunisia MoU, the European Council appears to be informed of
the Commission's work with Tunisia. The conclusions of the European
Council meeting in June 2023 indicate the positive opinion of the European
Council. The Parliament seems to question the legal basis and the content of
the Commission's deal with Tunisia through individual parliamentary
questions.®® On 14 March 2024, the Parliament adopted a resolution asking
the Commission for further clarification on the release of 150 million Euros
to Tunisia.®® There seems to be a growing sensitivity in the Parliament towards
the EU-Tunisia MoU. It is difficult to predict whether this sensitivity will turn
into an action for annulment or not. In any case, the Parliament could bring
this action without further admissibility criteria on status of applicants.

On the other hand, natural/legal persons, as non-privileged applicants,
have to prove their stand before the Court.%? Unlike the EU institutions, it is
difficult for natural/legal persons to prove their capacity to bring an action for
annulment before the CJEU. Natural/legal persons could file a case if the act
is addressed to them, if the act is of direct and individual concern to them, or
if a regulatory act is of direct concern to them and does not entail
implementing measures. Informal migration instruments do not address the
individuals. Therefore, natural/legal persons can only file a lawsuit when they

controls in the EU”, in Carrera / Santos Vara / Strik (Ed.s) (2019), p. 29-33. On the
importance of Parliament’s right to be informed on negotiation of an internal
agreement and democratic control C-263/14 - Parliament v Council,
ECLI:EU:C:2016:435, para. 78.

Cannizzaro, p. 256. Carrera / den Hertog / Stefan (2017) argues that by choosing
to act in their national capacities in Tiirkiye deal, the Member States acted in mala
fide and infringed the principle of sincere cooperation, TEU art. 4/3.

% See European Parliament, “Parliamentary question - E-002799/2023”, 25.09.2023,
https://www.europarl.europa.eu/doceo/document/E-9-2023-002799 EN.html;
“Parliamentary question - E-000433/2024”, 09.02.2024,
https://www.europarl.europa.eu/doceo/document/E-9-2024-000433 EN.html
(accessed 24 April 2024).

European Parliament resolution of 14 March 2024 on the adoption of the special
measure in favour of Tunisia for 2023 (2024/2573(RSP)).

%2 TFEU art. 263/4.
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meet the conditions of direct and individual interest. As it is stated in art. 263/4
TFEU, the act shall affect the "interests of the applicant by bringing about a

distinct change in his legal position overlaps with the conditions".%

Within this context, "individual concern" means the individuals are
affected by the act due to certain attributes that are peculiar to them or by the
reasons that individually differentiate them from all other persons.** Starting
with the Plaumann case, the Court developed a closed group test to define
eligible applicants. Accordingly, a fixed number of persons identified as
affected by the contested measure in a particular period could be an applicant
against the contested EU act.®® This is already a heavy burden for natural/legal
persons. In the case of informal migration instruments such as the MoU, the
affected group consists mainly of migrants who enter the EU Member States
illegally. However, according to current case law, it seems difficult to prove
that they are affected by such EU actions as if they were the addressees of the
relevant document. The expression of the political agreement between the EU
and the third country seems to be the more dominant subject of these acts. The
acts affecting the status of migrants are usually the legal acts adopted by the
Member States or third countries in accordance with the informal instruments.
The Court may interpret this as a transfer that cuts off the individual concern.
The interpretation of "individual concern" further complicates the chances of
migrants, who are already in a difficult situation, to have access to the Court.
Thus, proving "individual concern" adds another difficulty to migrants' right
to a remedy.

The second criterion is the "direct concern". According to the settled case
law of the Court, direct concern means that the EU measure directly affects
the individual's legal situation and leaves no discretion to the authorities
implementing it.%° This means that the implementation of the EU measure is
purely automatic and follows from the EU rules without the application of
other intermediate rules. If this criterion is to be applied to the informal
instruments in question, they could have a legal effect on the relations between

9 (C-463/10 P - Deutsche Post and Germany v Commission, ECLI:EU:C:2011:656,
para. 38.

% Case 25-62 - Plaumann & Co. v Commission of the European Economic
Community, ECLI:EU:C:1963:17, p. 107; C-463/10 P - Deutsche Post and
Germany v Commission, para. 71.

% Case 100-74 - Société CAM SA v Council and Commission of the European
Communities, ECLI:EU:C:1975:57, para. 18.

% Case C-125/06 P. - Commission of the European Communities v Infront WM AG,
ECLIL:EU:C:2008:159, para. 47
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the EU and its Member States and between the EU institutions and do not
directly affect the legal situation of the applicants.”” While they govern the
partnership between the EU and the third country, they are usually
implemented by national authorities. The MoU does not contain provisions
that are specific enough to be implemented without national measures.
Similarly, the discretion left to the national authorities in the implementation
of it is quite wide. The deal with Tunisia tends to use general and ambiguous
terms to set out the obligations of the parties. The MoU with Tunisia, which
is linked to the EU-Tunisia Association Agreement and the Comprehensive
Partnership Package, is implemented by the Tunisian law enforcement
authorities and the Commission's financial programmes. Consequently, it is
not clear enough to be implemented automatically without further
implementing rules.

The last category of EU acts that could be challenged are the "regulatory
acts of direct concern that do not entail implementing measures". This
category was introduced by the Lisbon Treaty. The "regulatory act" in this
category, as interpreted by the Court so far, is limited to non-legislative acts
of the EU.%® These are regulations or directives adopted after delegation
(delegated acts) or to implement a legislative act (implementing acts).*® Even
if the informal instruments are included in this definition, the applicants still
have to prove "direct concern". As mentioned in the previous paragraphs,
proving this element in relation to the acts concerned is very complex.

Once these preliminary issues have been resolved, the Court can turn to
the merits of the case. If, at this stage, the MoU is described as having the

9 T-458/17 - Shindler and Others v Council, ECLI:EU:T:2018:838, para. 39-41; C-
755/18 P - Shindler and Others v Council, ECLI:EU:C:2019:221, para. 36-37. Also
see Melanie Fink / Narin Idriz, “Effective Judicial Protection in the External
Dimension of the EU’s Migration and Asylum Policies?” in Eva Kassoti / Narin
Idriz (Ed.s), The Informalisation of the EU’s External Action in the Field of
Migration and Asylum, Springer & T.M.C. Asser Press, The Hague, 2022, p. 137.

T-18/10 - Inuit Tapiriit Kanatami and Others v Parliament and Council,
ECLLLEU:T:2011:419, para. 42, 47-48, 50, 56 and T-262/10 - Microban
International and Microban (Europe) v Commission, ECLI:EU:T:2011:623, para.
20-25. See also Steve Peers and Marios Costa, “Judicial Review of EU Acts after
the Treaty of Lisbon; Order of 6 September 2011, Case T-18/10 Inuit Tapiriit
Kanatami and Others v. Commission & Judgment of 25 October 2011, Case T-
262/10 Microban v. Commission”, European Constitutional Law Review, 8(1), p.
82-104.

% TFEU art. 290-291.
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effects of an international agreement, compliance with the negotiation and
conclusion procedures of the EU's international agreement would be
examined.’® The EU institutions, such as the European Parliament and the
Council, could refer this case to the CJEU as a question "concerning the
institutional structure of the [EU]" 1%, depending on their powers under art.
218 TFEU. 2 However, the EU institutions may be reluctant to bring this case
in order to protect their privileges or even to join the defendant side. At least
this is what happened in the case of the EU-Turkey Statement. In the next part,
other important procedural issues will be discussed.

4. Plea of Illegality

Another legal remedy available against informal migration instruments
could be the plea of illegality. This is the incidental review of the EU acts
according to art. 277 TFEU. The applicants could request the inapplicability
of an EU act after the expiry of the time limits of the action for annulment.
Such a review is subject to the same requirements as an action for annulment,
except for the time limit'®® and could be used within another case. The plea of
illegality is therefore also subject to the same procedural limitations as the
annulment action.

5. Preliminary Ruling Procedure

The preliminary ruling procedure is another way of bringing informal
migration instruments before the CJEU.'* The preliminary ruling procedure
has existed since the beginning of EU integration.'® This procedure is
designed as judicial cooperation between national courts and the CJEU on the
validity and interpretation of EU law sources relevant to the case before the
national court. Despite its original purpose, this procedure is mostly used as a
"citizens' infringement procedure"'%® to challenge the validity of EU and

100 C-22/70 - Commission v Council, para. 54.

101 See C-22/70 - Commission v Council, para. 63.

102 See C-114/12 - Commission v Council, para. 40.

103 TFEU art. 277.

104 TFEU art. 264.

105 Treaty establishing the European Economic Community (Treaty of Rome), art.
177.

16 Virginia Passalacqua / Francesco Costamagna, “The law and facts of the
preliminary reference procedure: a critical assessment of the EU Court of Justice’s
source of knowledge”, European Law Open, 2, 2023, p. 323.
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Member State acts. Individuals could ask the national courts of the Member
States to refer the case to the CJEU in order to obtain its legally binding
opinion on the validity and interpretation of the acts of the EU institutions.

As regards the judicial review of the EU's informal migration
instruments, three positive procedural features could be identified. First, this
procedure could be used for validity review. It could therefore be a substitute
for actions for annulment. While actions for annulment are reserved for EU
acts with legal effect, preliminary rulings on validity cover all types of EU
acts without exception.’”’ In this context, there are decisions of the Court on
the validity of EU soft law sources such as recommendations'® or
guidelines!® of EU institutions/bodies under this procedure. Second, there is
no procedural limitation with regard to the applicants. Natural/legal persons
could bring a case before the national courts and claim the invalidity of the
EU measure as part of that dispute. Thus, the applicants are not subject to the
limitations of actions for annulment. Third, there is no time limit for the
applicants to follow this procedure. This is another of the difficult procedural
conditions to be met in the context of an action for annulment.

Nevertheless, the preliminary ruling procedure has its procedural and
practical limits. From a procedural point of view, national courts have a certain
degree of discretion as to whether or not to refer the case to the CJEU.
However, when the validity of an EU measure is at stake, the discretion of the
courts of last instance is at its most limited.!'? In practice, in most cases it is
irregular migrants who wish to challenge the EU's informal migration
instruments. Given that these people have limited opportunities to bring a case
before the courts of the Member States and to request a preliminary ruling,
this may also not provide effective judicial protection.!'!

The validity of the EU-Tunisia MoU could be tested by a preliminary
ruling procedure. As a procedural requirement, there must first be a case

107 Case C-322/88 Grimaldi, ECLI:EU:C:1989:646, para.8; C-16/16 P - Belgium v
Commission, para. 44.

108 C-16/16 P - Belgium v Commission and C-501/18 - Balgarska Narodna Banka,
ECLIL:EU:C:2021:249, para. 82.

109 C-911/19 — FBF, ECLI:EU:C:2021:599, para. 55.

Y10 TFEU art. 267/1(b)/3. The discretion given to the national courts with CILFIT
decision does not extend to the question on validity of the EU acts. C-461/03 -
Gaston Schul Douane-expediteur, ECLI:EU:C:2005:742, para. 17-25; C-283/81 -
CILFIT v Ministero della Sanita, ECLI:EU:C:1982:335, para. 10-14.

111 Fink/Idriz, p. 128.
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before the courts of the Member States raising the question of the validity of
the MoU. However, the content of the MoU mainly refers to cooperation
between the EU and Tunisia in vague terms. The MoU does not contain any
explicit provisions with regard to the Member States. The lack of self-
executing provisions could make it difficult to bring a case before national
courts. One possible way of bringing the MoU before the CJEU would be to
bring a national case against the EU's financial assistance to Tunisia on the
basis of the MoU. However, this would be a difficult and weak link between
a national dispute and the MoU. Therefore, although it is possible to use the
preliminary ruling procedure against the MoU, the subject matter of the MoU
and the practical limitations of the applicants would reduce the chances of this
path.

6. Non-Contractual Liability

The last possible route is the non-contractual liability of the EU.}? This
allows individuals who have suffered as a result of an unlawful EU act to seek
compensation. The applicants need to prove the infringement of a rule of law
intended to confer rights on individuals and a serious breach and direct causal
link between the breach and the damage.'*® For soft law sources, these are
difficult for claimants to prove, and the CJEU does not usually rule on
compensation.’** Conflicts involving soft law instruments in the area of
migration are even more complicated.!® As a result, it is almost impossible to
get past the admissibility stage before the courts. This limitation also applies
to the EU-Tunisia MoU. Therefore, it could be said that the alternatives to
action for annulment are not efficient either.*

Y12 TFEU art. 268/2, 340. On this case type see Sanem Baykal, Avrupa Birligi
Hukukunda Tazminat Davasi, Yetkin Yayinlari, Ankara, 20006.

113 Joined cases C-46/93 and C-48/93 - Brasserie du Pécheur SA v Bundesrepublik
Deutschland and The Queen v Secretary of State for Tramsport, ex parte:
Factortame Ltd and others, ECLI:EU:C:1996:79, para. 51; C-123/18 P - HTTS v
Council, ECLI:EU:C:2019:694, para. 32

114 Qee for example C-221/10 P - Artegodan v Commission, ECLI:EU:C:2012:216,
para. 81; C-615/19 P - Dalli v Commission, ECLI:EU:C:2021:133, para. 56-63.

115 See Luis Arroyo Jiménez, “Beyond bindingness”, in Petra Lea Lancos / P4zmany
Péter / Napoleon Xanthoulis / Luis Arroyo Jiménez, The Legal Effects of EU Soft
Law - Theory, Language and Sectoral Insights, Edward Elgar Publishing, 2023, p.
26-28.

116 Fink/Idriz, p. 127.
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Conclusion

The AFSJ, which was fully brought under the EU framework with the
Lisbon Treaty, is the newest and most ambitious policy area of EU integration.
The increased use of informal instruments in migration management and
readmission in the AFSJ after 2015 poses serious legal challenges for
integration in this area. This study examines these challenges from the
perspective of EU accountability. In this context, the procedural conditions for
bringing an annulment action against the Tunisia deal were examined.

From a procedural point of view, the MoU could be brought before the
CJEU. The MoU with Tunisia could be considered reviewable through action
for annulment and preliminary ruling procedure. However, it has been difficult
to find natural/legal persons who meet the requirements to be a party to the
actions for annulment. Therefore, an action for annulment could be stopped at
the admissibility stage on the basis of the status of the applicants. In the
context of the preliminary ruling procedure, it is considered difficult to create
a national case related to the MoU. The procedural requirements of other
types of cases are also found inapplicable to the MoU.

The potential failure of the lack of judicial review has other consequences
for EU law. The difficulty of judicial review of informal instruments also
affects the EU's compliance with international law and fundamental rights.
Fundamental rights form the very foundations of the EU legal order'!’ and
include the judicial review of EU measures.!!® After 2015, these instruments
were mainly used to control migration at the EU's borders. The impact can be
seen on migrants' right to asylum and the principle of non-refoulement, which
is regulated by international law, the Geneva Convention and EU law.
Although both deals with Tiirkiye and Tunisia commit to respecting these
rights and principles, they do not provide for an effective monitoring
mechanism. Recently, UN agencies questioned the EU about its Memorandum
of Understanding with Tunisia and Tunisia's alleged human rights violations
against migrants in a very detailed way.!’® The EU's response to these

Y7 Case 4-73 - J. Nold, Kohlen- und Baustoffgrofhandlung v Commission of the
European Communities, ECLI:EU:C:1974:51, para. 13.

118 C-402/05 P - Kadi and Al Barakaat International Foundation v Council and
Commission, ECLI:EU:C:2008:461, para. 304.

119 Office of the United Nations High Commissioner for Human Rights, “Mandates of
the Special Rapporteur on the human rights of migrants; the Working Group on
Arbitrary Detention; the Working Group on Enforced or Involuntary
Disappearances; the Special Rapporteur on extrajudicial, summary or arbitrary
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allegations was brief and general.’®® Moreover, the procedural rules on
admissibility and their application made it almost impossible for the judicial
review to move on to the substance of the fundamental rights case.

Apart from the legal debate on the procedural limits of the Court's
jurisdiction, the Court has also chosen to interpret its jurisdiction restrictively.
The decision on the Tiirkiye Statement proves this. The involvement of EU
agencies in operational cooperation with national authorities and third
countries at the EU's borders is also treated by the Court in a similar way to
informal instruments.'?! The CJEU is criticised for its restrictive interpretation
in the other subfields of the AFSJ, such as visas, refugee settlement and border
controls.'?? This judicial preference could raise questions about the legitimacy
of EU action in the AFSJ.}? The increasing use and diversification of these

executions; the Special Rapporteur on the human rights of internally displaced
persons; the Special Rapporteur on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance; the Special Rapporteur on
contemporary forms of slavery, including its causes and consequences; the Special
Rapporteur on trafficking in persons, especially women and children; the Special
Rapporteur on violence against women and girls, its causes and consequences and
the Working Group on discrimination against women and girls”, Ref.: AL OTH
98/2023, 17 August 2023,
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicati

onFile?gld=28292 (accessed 24 January 2024).

120 European External Action Service, “Reply to Joint Communication from Special
Procedures”, Brussels, 13 October 2023,
https://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gld=37750
(accessed 24 January 2024).

121 See for a recent decision on Frontex’s (non) responsibility T-600/21 - WS and
Others v Frontex, ECLI:EU:T:2023:492, for a similar case on Europol T-528/20 -
Kocner v EUROPOL, ECLI:EU:T:2021:631 (as of January 2024 both cases are on
appeal before Court of Justice). For review of the Frontex decision, Melanie Fink
and Jorrit J. Rijpma, “Responsibility in Joint Returns after WS and Others v
Frontex: Letting the Active By-Stander Off the Hook”, EU Law Analysis, 22
September 2023, https://eulawanalysis.blogspot.com/2023/09/responsibility-in-
joint-returns-after.html (accessed 8 December 2023).

122 See Jorrit J. Rijpma, “External Migration and Asylum Management:
Accountability for Executive Action Outside EU-territory”, European Papers, Vol.
2,No 2, 2017, p. 571-596.

123 On EU and legitimacy see Sanem Baykal, “Avrupa Birligi’nin gelecegi: mesruiyet
sorunu, anayasallagsma siireci ve biitiinlesmenin nihai hedefi {izerine”, Uluslararasi
[liskiler Dergisi, Volume: ,1 Issue: 1, 2004, p. 119-153.
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informal instruments and their impact on the fundamental law and principles
of the EU have created a need to reconsider the admissibility criteria for
judicial protection in the EU. Failure to do so will further call into question
the objectives and legitimacy of this new stage of EU integration.
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Consumer conflicts arise every day, and how to handle this issue is a major part
of ensuring consumer redress mechanisms. In the 1970s, alternative dispute
resolution (ADR) methods were adopted in response to an increase in consumer
conflicts, with the aim of reducing the workload on courts. ADR has been supported
by the European Union (EU), which enacted the 2013/11/EU ADR Directive to
standardize consumer redress mechanisms between Member States. However,
because of the general nature of the provisions, there have been many different
approaches and methods in the member states. It has also become imprecise to
understand if it is a good role model or effective because of the ambiguous provisions
and various approaches.

Turkish Law on Consumer Protection entered into force in 2014 to ensure the
harmonisation duty of the EU acquis, and it regulated the sui generis procedure of
Consumer Arbitration Committees (CAC) and then compulsory mediation on
consumer conflicts with an added article in 2020. This article argues that CAC is
harmonised with the EU acquis and ADR systems in Turkey, bringing more effective
consumer redress mechanisms for now due to cultural and economic reasons, even if
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Avrupa Birligi ve Tiirkiye'de Tiiketici Ihtilaflarinda Alternatif Uyusmazitk
Coziimii

0z

Tiiketici uyusmazliklar: her giin ortaya ¢ikmaktadir ve bu konunun nasil ele
alinacag, tiketici tazmin mekanizmalarmin saglanmasmin énemli bir pargasidir.
1970'lerde, tiiketici anlasmazliklarindaki artisa yanit olarak, mahkemelerdeki is
yiikiinii azaltmak amaciyla alternatif uyusmaziik ¢oziim yontemleri benimsenmistir.
Alternatif uyusmazhik ¢oziim yontemleri, Avrupa Birligi tarafindan desteklenmekte
olup, tiye devletler arasinda alternatif uyusmazhk ¢éziim yollarini standartlastirmak
amaciyla 2013/11/EU sayili Direktifi yiiriirliige girmigtir. Ancak maddelerin genel
dogasi geregi bir¢ok farkli yaklagim ve yontem uygulanmaya baslamistir. Belirsiz
hiikiimler ve farkli yaklagimlar nedeniyle iyi bir rol model veya etkili olup olmadigini
anlamak zor bir hale gelmistir.

Tiirkiye'nin AB miiktesebatina uyum yiikiimliiliigiinii yerine getirmek amaciyla,
2014 yilinda Tiiketicinin Korunmas: Hakkinda Kanun yiiriirliige girmis ve kendine
ozgii bir yaprya sahip Tiiketici Hakem Heyetlerini diizenlemistir. Daha sonra da 2020
yilinda Kanuna eklenen bir madde ile tiiketici uyusmazliklarinda zorunlu
arabuluculuk getirilmistir. Bu makale, Tiiketici Hakem Heyetleri sisteminin AB
hukuku ile uyumiu oldugunu, kiiltiirel ve ekonomik nedenlerle Tiirkiye'de alternatif
uyusmazlik ¢oziim yollarinin miikemmel olmasa ve gelistirilmesi gerekse de daha etkin
bir tiiketici tazmin mekanizmasi getirdigini savunmaktadur.

Anahtar Kelimeler: Tiiketicinin Korunmasi, Alternatif Uyusmazlik Coziimii,
Tiiketici Hukuku, Avrupa Birligi, Tiirkiye.

Introduction

Alternative Dispute Resolution (ADR) has been crucial for years around
the world as a way of accessing justice. Especially consumer conflicts are a
specific and special part of ADR systems, considering the huge share of
consumer conflicts compared to others and the imbalance of power between
parties in the contracts. The European Union (EU) has been one of the
supporters of ADR systems for years, which is also a part of its consumer
protection policy.! EU’s consumer protection policy was integrated into the
treaties and therefore announced to be a genuine Community policy by the

! Geoffrey Vos and Diana Wallis, “The Relationship between Formal and Informal

Justice: the Courts and Alternative Dispute Resolution”, European Law Institute
and of the European Network of Councils for the Judiciary (2018):25.
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Maastricht Treaty, which entered into force in 19932 The Treaty of
Amsterdam, which established its scope in 1997, stated the goals of promoting
consumer interests and ensuring a high level of consumer protection.> As a
part of consumer protection policy in the EU, the Directive 2013/11/EU of the
European Parliament and of the Council of 21 May 2013 (ADR Directive)
adopted a minimum harmonisation approach and came into force to give a
direction for member states for ADR procedures on consumer conflicts.*
Consumers choose to contact an ADR entity to resolve their disputes since it
is quicker, less expensive, and involves less bureaucracy than traditional legal
processes.® This idea is prevalent in the literature and is known as consumer
alternative dispute resolution (CADR), also referred to as consumer dispute
resolution (CDR).®

The EU has been a role model for Turkey due to the accession process.
Thus, the Turkish legal provisions and judicial system have tried to be
harmonised with the EU acquis, including consumer protection law.
Therefore, Consumer Protection Law N0.6502 became effective on May 28,
2014, to achieve full compatibility with the EU acquis and offer
complementary consumer protection measures.” The law regulates consumer
arbitration committees (CAC), which are sui generis and have a similar type
of ADR structure for consumer conflicts. Also, on 28 July 2020, a provision
was added to Law No. 6502, which meant that mediation for consumer
conflicts became a mandatory process before going to court.

This article will only focus on CAC and mediation, the main procedures
to resolve consumer conflicts in Turkey. It will discuss whether Turkish
legislation on ADR for consumer conflicts is harmonised with the EU acquis
and whether the EU law that Turkey made commitments to implement is fit
for effective consumer redress. Within this context, it will analyse the sui
generis feature of CAC, questioning if it is conducting a type of ADR process
considering the ADR Directive and its basic principles. Then, the new
mandatory mediation process will be examined based on consumer redress

2 Auswirtiges Amt, ‘Consumer Protection in the EU’ (Germany’s Presidency of the

Council of the EU), accessed January 12, 2024, "https://www.eu2020.de/eu2020-
en/news/article/consumer-protection-in-the-european-union/2419996".

3 Amt, ‘Consumer Protection in the EU”.

4 0J18.6.2013, L 165/63.

> Jagna Mucha, "Alternative Dispute Resolution for Consumer Disputes in the EU:
Challenges and Opportunities”, Queen Mary Law Journal (2016): 30.

& Mucha, 30.

7 0J28.11.2013, 28835.
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effectiveness, elaborating on its new provisions and features. Lastly, it will try
to explore the effectiveness of consumer protection on current ADR
procedures, the advantages and disadvantages of the current system, and bring
some suggestions. The study is based on a socio-legal approach, which argues
that the socioeconomic context and outcomes of law should be taken into
consideration during research in addition to legal documents.® While the
methodology is hot comparative, some examples from European countries are
used to support the arguments throughout the study.

I. ADR Mechanisms on Consumer Conflicts in Turkey Compared
to the EU

A. Evolution of ADR Perspective on Consumer Conflicts in the EU

The different methods of resolving a dispute with the help of a neutral
conflict settlement agency instead of going to court are referred to as ADR.®
Formal resolutions are well-known in the media; court proceedings that result
in jail sentences or substantial compensation usually draw attention. Informal
dispute resolution procedures, however, have several distinct advantages;
despite their lower profile and, hence, less familiarity with the public, there is
much evidence to suggest that this method of resolving issues is simpler,
quicker, and less costly.*

Alternative means of dispute resolution have grown in popularity and
have been used significantly throughout Europe during the last four decades.
The European Commission (EC) believes that boosting consumer confidence
in online cross-border purchasing through appropriate regulatory action could
significantly boost economic growth in Europe because empowered and self-
assured consumers can propel the economy.!! It is also stated in the
Commission’s communication of ‘A New Deal for Consumers’ that the ADR

8 David N Schiff, "Socio-Legal Theory: Social Structure and Law" The Modern Law
Review 39 (1976): 287.

® Margaret Doyle, “Why Use ADR? Pros & Cons”, accessed January 12, 2024,

https://asauk.org.uk/wp-content/uploads/2013/08/Why-use-ADR.pdf.

Antoni Benedikt et al., “Mediation as an alternative method of conflict resolution:

A practical approach”, Family Medicine & Primary Care Review 22, 3 (2020):

235.

11 Laine Fogh Knudsen and Signe Balina, "Alternative Dispute Resolution Systems
Across the EU, Iceland and Norway", Procedia - Social and Behavioral Sciences,
(2014): 944.

10
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mechanism is one of the main goals to make existing enforcement tools fully
effective and ensure that EU consumer law achieves its capacity.*?

The EU appeared to be primarily interested in consumer issues,
particularly where those conflicts were cross-border in nature, that is when
they involved citizens from the different Member States. ADR mechanisms
were initially introduced in Europe in the late 1960s, and since the 1990s, it
has become a more widespread practice in many Member States.'® In 1998
and 2001, the EC issued two recommendations concerning the quality of ADR
mechanisms available for consumer disputes. These recommendations
brought fundamental principles such as independence, impartiality,
transparency, adversarial principle, effectiveness, representation, legality,
liberty, and fairness, just like the current ADR Directive for consumer
disputes.'*

The EU has increasingly focused its attention over the years on
facilitative ADR, which involves a third party that doesn't make decisions but
helps the parties agree. The "Green Paper on ADR in Civil and Commercial
Matters," a document published by EC in 2002, clearly indicates that, in the
European context, ADR refers to "out-of-court dispute resolution mechanisms
carried by a neutral third party”, excluding arbitration.™

In 2008, the EU adopted Directive 2008/52/EC on certain aspects of
mediation in civil and commercial matters.!® It aims to improve the

12 <A New Deal for Consumers’, European Commission, accessed January 12, 2024,
(https://ec.europa.eu/newsroom/just/items/620435/en).

13 “Report From The Commission to the European Parliament, the Council and the
European Economic and Social Committee on the Application of Directive
2013/11/EU of the European Parliament and of the Council on Alternative Dispute
Resolution for Consumer Disputes and Regulation (EU) No 524/2013 of the
European Parliament and of the Council on Online Dispute Resolution for
Consumer Disputes”, European Commission, accessed January 12, 2024,
https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52019DC0425.

14 0J L115/31, 17.4.1998, Commission Recommendation of 30 March 1998
(98/257/EC). OJ L109, 19/04/2001, Commission Recommendation of 4 April
2001.

15 “Green Paper on ADR in Civil and Commercial Law”, European Commission,
accessed January 13, 2024, https://op.europa.eu/en/publication-detail/-
/publication/61¢c3379d-bc12-431f-a051-d82fefc20a04.

16 0OJ L 136/3, 24.5.2008, EU Directive 2008/52/EC of 21 May 2008.
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coordination of judicial and mediation processes, establish uniform guidelines
for mediation training that is better and more professional, ensure complete
discretion throughout the mediation process, assure the enforceability of any
agreements that the parties to the mediation process achieve and approve the
suspension of any applicable statutes of limitations throughout the mediation
process.t” Since mediation is by its very nature an informal and flexible
practice, there are no regulations governing it under the Directive and
imposing a formal or uniform approach may be pointless or even hazardous.*®

A horizontal regulatory system for CADR was developed with the
adoption of the ADR Directive for consumer disputes, and Member States are
required to make ADR more accessible to EU consumers and to guarantee that
they can turn to quality-certified ADR institutions to resolve disputes with EU
traders over the acquisition of a product or service including all retail sector
disputes and both online and offline transactions.® The Directive does not
specify the form of ADR procedure that should be used, nor does it address
whether involvement in the system should be voluntary or compulsory or
whether the procedure's decision should be binding or not. Therefore, even
though the complaints boards, conciliation, mediation, ombudsman,
arbitration, or other procedures can be examples of ADR, the meanings of
terms differ significantly between member states.? Although the European
Commission approved a plan to review the ADR framework on October 17,
2023, through the adoption of a legislative proposal to remove the ODR
Regulation and revise the current ADR Directive, it did not change the
fundamental nature of the ADR Directive.

B. Is the EU ADR Directive a Good Role Model?

Consumer rights, as granted by the European legislature, are obviously
worthless if they cannot be successfully implemented or are challenging for
other reasons, such as excessive expenses.?! It is particularly difficult to
establish a structure that allows for efficient consumer redress, particularly in
cases involving cross-border transactions. There are a variety of issues making
it difficult for them to use the protection that is provided for them by

17 Elisabetta Silvestri, “Alternative Dispute Resolution in the European Union”,

Russian Law, 1 (2013).
18 Silvestri, “Alternative Dispute Resolution in the European Union”.
19 ADR Directive Article 5(1).
20 EC, ‘Alternative Dispute Resolution’, fn. 19.
21 Mucha, 28.
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substantive law, such as linguistic hurdles, the potentially high costs of
recourse, or differences in the various member nations' legal systems.??

The recent legislative proposal on the ADR Directive expanded the
directive's scope by encompassing all aspects of EU consumer law, such as
unfair practices, including manipulative interfaces, manipulative advertising,
and geo-blocking rules.? Despite this, the proposal’s main aims seem to be
designed to protect company profits, such as removing the ODR platform and
streamlining company practices, helping them to operate in a single market.?*

There are differences among the Member States that implemented the
Directive, for example, in the kind of training mediators are obliged to have
or in the procedures for binding mediation agreements because of the
Directive’s minimum harmonisation nature.”® The success rate of the
mediation process, or the likelihood that a solution will be reached, is high,
for example, 50-75% for countries such as Italy and Belgium, when the
disputing parties choose mediation. However, there is the issue that parties
and their lawyers hardly ever voluntarily use mediation unless it is required,
which brings us to the mediation paradox.?® The European Parliament called
for a more standardised approach in a resolution published in September 2011
that highlighted the various ways that the Member States have applied the
Directive.?’

While it is apparent that disagreements between consumers and
organisations typically only involve modest financial quantities, this does not
imply that the legal issues these disputes pose are easy. ADR mechanisms
have developed differently in each EU member state due to the differences in
culture and traditions, politics, economics, and other considerations. In 2011,
the EC concluded that there were 750 ADR schemes available throughout the

22 Mucha, 28.

23 Proposal for a Directive amending Directive 2013/11/EU on Alternative Dispute
Resolution For Consumer Disputes, as well as Directives (EU) 2015/2302, (EU)
2019/2161 and (EU) 2020/1828.

24 European Commission, Alternative Dispute Resolution for Consumers, accessed 2

December, 2023, https://commission.europa.eu/live-work-travel-eu/consumer-

rights-and-complaints/resolve-your-consumer-complaint/alternative-dispute-

resolution-consumers_en.

Silvestri, “Alternative Dispute Resolution in the European Union”.

% Giuseppe De Palo, Ashley Feasley and Flavia Orecchini, “Quantifying The Cost
Of Not Using Mediation — A Data Analysis”, European Parliament, (2011):3.

21 0J C 51 E/17, 22.2.2013, European Parliament resolution of 13 September 2011.

25
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EU to resolve consumer concerns.?® The high number of ADR systems makes
it difficult to assess which countries have produced the most successful
schemes.? Some Member States, including France, have left consumer
arbitration out of their applicable laws, while some, such as Italy, have
recognised business conciliators as potential ADR entities.*

According to some authors in the literature in this area, judges and legal
professionals who have a thorough knowledge of the law and work under the
guiding principles of due process should enforce mandatory consumer rights
due to the need for rights-based processes in consumer justice.®! The EU rule,
in sharp contrast, stipulates that the natural person in charge of consumer ADR
must simply have a general knowledge of the law. It does not bring a
qualification, and it is vague to understand what it really covers. It is also
difficult for member states to monitor the third party’s performance by not
properly putting it in place.®> Because of this, there is a chance that ADR
organisations with varying degrees of legal expertise will not be able to
consistently apply and implement EU consumer law, which could lead to
fragmentation of the law among various member states.

It is debatable whether these services should be supported by funds from
the private sector, particularly in the context of assuring the impartiality and
independence of ADR entities.>* There may be a risk that funding ADR
organisations through private financing will have an impact on the resolutions

28 "Consumers: Cheaper, Faster, Easier Ways to Settle Disputes without Going to
Court", European Commission, accessed 12 January, 2024,
(https://ec.europa.eu/commission/presscorner/detail/en/ip_11_459.

Knudsen ve Balina, “Alternative Dispute Resolution Systems Across the European

Union, Iceland and Norway”, 945.

%0 Stefaan Voet, Sofia Caruso, Anna D’Agostino, and Stien Dethier,
“Recommendations from academic research regarding future needs of the EU
framework of the consumer Alternative Dispute Resolution” KU Leuven,
(2022):13.

81 Horst G. M. Eidenmueller and Martin Engel, “Against False Settlement: Designing
Efficient Consumer Rights Enforcement Systems in Europe”, SSRN Electronic
Journal, (2013): 29.; Christopher Hodges, “Consumer Alternative Dispute
Resolution” in Implementing EU Consumer Rights By National Procedural Law,
eds. Burkhard Hess and Stephanie Law, (Bloomsbury 2019): 181, VVos and Wallis,
57-58.

32 Eidenmueller and Engel, 31.

3 Mucha, 33.

3 Gerhard Wagner, “Private Law Enforcement through ADR: Wonder Drug or
Snake Oil?” Common Market Law Review 51, I. 1 (2014): 179.

29
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they issue in consumer conflicts. Although the EU law brings principles of
impartiality and independence, there are no precise standards showing what
they mean in every situation, so ADR entities may make biased decisions.®
One cannot assert that the result is reasonable and fair if the impartiality and
independence of the body proposing or imposing the dispute's resolution are
violated, as well as the equality of the parties to the action.®

According to the Directive, one or more "Competent Authorities"” serving
as the foundation of the new framework must be appointed by the Member
States. Currently, Member States have adopted two primary methods. A
vertical (or decentralised) one where certification and monitoring are carried
out by regulators based on the sector in which strategies operate, as opposed
to a horizontal (or centralised) one where a central authority is in control of
certifying and controlling all ADR entities throughout all sectors.®” Some
authorities may be tempted to quickly analyse the information supplied by
applicants, while others may perform in-depth assessments due to factors such
as expense, capacity restrictions, or even just a lack of familiarity with how
ADR schemes work.*® Therefore, different accredited ADR providers with
varying levels of quality can coexist throughout the EU due to variations in
Competent Authorities' behaviour and levels of inspection. Also, the Directive
mandates that Member States conduct ongoing surveillance of licensed ADR
providers. Regular follow-up monitoring, on the other hand, seems to be the
exception and has only been recorded from Belgium, according to a study.*

Setting rigid timeframes for conflict resolution may make it challenging
to do the thorough legal research required for the expert settlement of complex
situations.”® However, the deliberate actions of business owners may
sometimes hinder the effective enforcement of consumer rights. Thus, it is
difficult to assess if the EU has been dealing with consumer conflicts
effectively, considering all these explanations and differences among
countries.

%5 Wagner, 179.

% Mucha, 35.

87 Alexandre Biard, “Impact of Directive 2013/11/EU on Consumer ADR Quality:
Evidence from France and the UK”, Journal of Consumer Policy 42, (2019): 112.

% Biard, 112.

% DG SANCO, “Study on the use of Alternative Dispute Resolution in the European
Union” (2009): 123.

40 Mucha, 34.
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C. Progress of ADR on Consumer Conflicts in Turkey

There is a growing awareness of the importance of consumer protection,
and the issue is increasingly drawing public attention. The first studies were
conducted in pre-industrial countries under various labels and legal
frameworks accelerated by industrialisation.*! Although the contemporary
developments regarding consumer problems and consumer protection in
Turkey started in the 1970s, the most important development in this field was
the publication of “Law on Consumer Protection No. 40777, which came into
force in 1995.42

After the enactment of this Law, many laws and regulations were
gathered under one title in this framework; therefore, it was an important
milestone for consumers. Also, for the first time, consumers in Turkey had
obtained legal, institutional, and organisational rights.** Within this context,
CAC as a problem-solving mechanism was brought into our legal system in
1995 with Law No0.4077.% To help courts handle fewer cases more efficiently
and cut down on the amount of time consumers spend in court, CAC was
established.

The Consumer Protection Law N0.6502 was passed in 2013 with the need
to harmonise the EU acquis, and the pertinent regulations provide the final
form of the rules on consumer protection incorporated into Turkish law by the
Constitution of 1982. CAC and their duties are kept in Law No0.6502. Similar
to Law no.4077, CAC consists of five members, including one member to be
appointed by the Mayor, one member to be appointed by the Bar, one member
to be appointed by the Chamber of Trade and Industry or by the Chamber of
Commerce depending on the conflict subject; or by the union of the chamber
of merchants and craftsmen, one member to be appointed from among the
consumer organisations.*

The decisions of the committees were not binding for parties according
to Law No0.4077, although they must apply to the committees depending on
the amount of the conflict*, and these decisions could be used for arguments

41 Siileyman Tung, “Development of the Consumer Rights in Turkey and the Internet

as a Way to Legal Remedies”, University Library of Munich, V 1 (2015): 70-85.
42.0J 22221, 8.3.1995.
4 Tung, 74.
4 Art. 22 of Law No. 4077.
45 Art. 66 of Law No. 6502, Art. 22 of Law No. 4077.
4 Art. 22/4 of Law No. 4077; it was 5.000 Turkish Liras in the first and changing
every year with wholesale price index rate.
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in the courts. It was voluntary for parties to go to CAC if their conflict
exceeded the monetary limit. So, CAC was considered an arbitration board
that was regulated by the Code of Civil Procedures at that time.*” After Law
No0.4822 came into force, the decisions of the committees became binding for
the parties before going to the consumer courts.*® With the current legislation,
the binding decision of the committees was kept the same as Law N0.4822,
and now it is mandatory to apply to the CAC for disputes that are under
104.000 Turkish Liras in 2024.*° The parties can appeal the committee's
decision by taking it to the consumer courts within fifteen days of the
notification, and the decision of the consumer court is final. Consequently,
although according to the prevailing opinion in the doctrine assumes that CAC
is a part of ADR procedures, it is debatable.>

There is no general provision in Turkish laws regarding the determination
of ADR. However, ADR procedures were mentioned as being necessary to
ensure that the constitutional principles work effectively in the decision of the
Constitutional Court dated 03.03.2004, numbered 2004/31.°* In 2023, the
number of applications to the CAC was 635.363, which mostly consists of
retail, subscription services and the financial sector.> As can be seen,
committees are dealing with a high volume of cases and committing a duty to
decrease that level of cases from courts.

Also, the Law on Mediation in Civil Disputes N0.6325 entered into force
on 22.6.2012 for the resolution of private law disputes through mediation.?
This law is based on the voluntary mediation method, and the parties are free
to apply to a mediator to continue the process, conclude it or abandon this
process. After that, compulsory mediation was adopted for labour disputes,
commercial disputes and recently, consumer disputes® in Turkey. Although

47 Alper Uyumaz, “Tiiketici Hukukundan Dogan Uyusmazliklarin Alternatif Coziim

Yollar1”. Sel¢uk Universitesi Hukuk Fakiiltesi Dergisi 20, (2012): 122.
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4 The Communique on Increasing the Monetary Limites. OJ 32405 20.12.2023.

5 fbrahim Ermenek, “Yargi Kararlar1 Isiginda Tiiketici Sorunlar1 Hakem Heyetleri
ve Bu Alanda Ortaya Cikan Sorunlara iliskin C6ziim Onerileri”. Gazi Universitesi
Hukuk Fakiiltesi Dergisi 17, 2 (2013): 563-630.

51 QJ 25518, 10.07.2004.

52 <2022 Statistics”, Ministry of Trade, accessed 12.01.2024
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3 0J 28331, 22.6.2012.

5 Art. 73/A of Law No0.6502, this article added on 22/7/2020.
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applying to a mediator has been made compulsory, continuing and finalising
the process is subject to the free will of the parties. For ADR on consumer
conflicts, mediation and CAC are the most common methods in Turkey.
Although it is controversial whether arbitration can be another type of ADR
in consumer conflicts in the literature, it is mostly accepted that it is.>®

1. Is the CAC in Turkey A Part of ADR According to Principles in
the ADR Directive?

Whether the CAC is a part of ADR and their legal character, have been
debatable questions has been for years. In the literature, while the dominant
idea is that the dispute resolution method of CAC is compulsory arbitration®®,
there are many other perspectives such as conciliation®, mediation or peace-
promoting boards,*® quasi-judicial activity®®, or a sui generis non-judicial
dispute resolution method.%

The compulsory arbitration perspective underscores that it is compulsory
to apply to CAC in disputes below a certain monetary limit; the arbitration
committees decide on which party is right, their decisions are binding, and the
decisions are subject to disciplinary enforcement.5! Also, according to this
perspective, although arbitration is a voluntary procedure in general, the
resolution of some disputes through arbitration may be deemed obligatory by
special regulations, and in such cases, state courts cannot be applied to resolve
these disputes.® In different cities in Portugal, there are arbitration centres for
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consumer conflicts meant to solve disputes regarding consumer rights.
Within this context, CAC is similar to the consumer arbitration structure in
Lisbon.

On the other hand, some authors believe that even if the legal character
of CAC is compulsory arbitration, due to its characteristics, such as binding
decisions and not being voluntary, it cannot be seen as ADR.% The Supreme
Court decided that Consumer Protection Law No0.4077, which is the previous
law, is related to public order, so it is not possible to decide on the arbitration
clause between the parties, and the conflict cannot be resolved by arbitration.®®
This perception seems to have changed with the current Law No0.6502, stating
that the regulations related to CAC do not prevent consumers from applying
to ADR authorities by the relevant legislation.®

However, another view says that CAC is conducting a sui generis
procedure for consumer conflicts. According to this view, considering that the
application to CAC is obligatory and the parties cannot select the arbitrators,
these committees cannot be accepted as arbitration.®” This view also states that
ADR procedures have some features, such as the dispute must not be related
to public order, the application is completely voluntary, binding decisions
cannot be made, and it does not abolish the authority to apply to the court, so
CAC is not also a part ADR as well %

While trying to understand the context of the ADR process and whether
CAC conducts an ADR policy, the Turkish Constitutional Court mentioned in
the decision dated 20.03.2008 that the arbitration committees for consumer
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problems are not organised as a committee that performs a judicial function.®®
Although it is mandatory to apply to CAC, it is possible to appeal to consumer
courts within fifteen days against these decisions. CAC does not have
jurisdiction, but the legislator has accepted that the decisions of these
committees are enforceable by the parties.

It also states in the decision that according to Article 141 of the
Constitution, it is the duty of the judiciary to resolve conflicts, but it may be
necessary to implement alternative methods for the resolution of disputes to
ensure the effectiveness of the constitutional rules regarding the judiciary.
Therefore, the parties were obliged to apply to CAC to resolve the dispute
below a certain value in a short time, but the party who did not adopt the
decision was left open to a judicial remedy. Another decision of the Turkish
Constitutional Court dated 31.05.2007 also says that CAC does not have the
qualifications of judicial organs and members specified in the Constitution.”
According to Law No0.6502, CAC does not prevent consumers from applying
to other ADR authorities by the relevant legislation.™

CAC do not have court status, they do not have judicial activities, their
members do not have the security of judgeship, and their decisions can be
brought to the state judiciary by Turkish jurisprudence. Considering these
aspects of CAC, they can be seen as compulsory arbitration because the parties
are also obliged to apply them in the first instance. Compulsory arbitration is
considered a part of ADR by some authors in the literature, as they define any
dispute resolution method other than litigation as ADR.”? Furthermore, the
Turkish Constitutional Court mentioned in the decision dated 20.03.2008 that
ADR systems should be encouraged while referring to CAC procedures, thus
confirming their ADR status in an indirect manner.”

The EU ADR Directive mandates that ADR entities must possess
independence, impartiality, and relevant expertise. While CAC members
serve three-year terms, concerns exist regarding whether expertise criteria are
met in practice. The Directive requires transparency, including information
provision on websites. CAC websites vary in the extent of information

9 0J 26923, 01.07.2008.

0 0J 26739, 27.12.2007.

> Art. 68/5 of Law No. 6502.

2 Mustafa Serdar Ozbek, Alternatif Uyusmazlik Coziimii, (Yetkin Yayinlari,
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available, and data collection by the Ministry of Trade is feasible. ADR
entities should provide accessible, timely, and reasonably priced procedures.
Researchers suggest shorter timeframes for greater effectiveness, while CAC
processes, although free, can take up to six months. Fairness in ADR involves
parties sharing viewpoints, evidence, and the right to seek legal remedies.
Justification for decisions is vital, and Turkish law supports the right to be
heard and fair procedures. Agreements for ADR procedures should not bind
consumers if made before disputes arise, and consumers must be informed of
their rights. Such contract clauses may be considered unfair and void in
accordance with EU and Turkish laws upholding the freedom to access the
courts.

2. Evaluation of the New Mediation Processes on Consumer Conflicts
in Turkey

Mediation Law No0.6325 on consumer conflicts entered into force in
2012, and mediation has started to be implemented in Turkey.”* Voluntary
mediation has been implemented since 2018 and continued as voluntary and
compulsory mediation after that. First, the compulsory mediation was
accepted by Labour Courts Law™, and then Mediation Law Regulation on
Civil Disputes entered into force to bring a broad legal basis.”® For commercial
conflicts, an article was regulated in 2018 and entered into force in 2019 to
assure compulsory mediation in the Turkish Commercial Code N0.6102.”"

Since compulsory mediation came to commercial conflicts, it was
debatable whether consumer conflicts would be a part of compulsory
mediation within the Turkish Commercial Code.”® Commercial affair means
by Code N0.6102 that the affair in question must either be regulated in the
Code or be a transaction or an act involving a commercial enterprise.”
Furthermore, the debts of a trader are deemed commercial based on the

4 QJ 28331, 22.6.2012.

5 0J 30221, 25.10.2017.

60J 30439, 2.6.2018.
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6.12.2018, 30630.
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TAAD, 44 (2020): 301.

" Art. 3 of the Code N0.6102.
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assumption that the debts are related to its commercial enterprise.®’ Thus, the
traits of a commercial affair and a consumer transaction may overlap.8:

Within this context, the High Court and Regional Courts started to rule
that if the cases are absolute commercial cases, the cases specifically
mentioned in article 4 of No0.6102, such as lend upon pawn, intellectual
property, company mergers, compulsory mediation, must be applied before
going to the court even if the conflicts can be consumer conflicts because of
one party of the contract is a consumer according to the definition in Law
No0.6502 on consumer transaction.®? During this period, the parties were a part
of commercial mediation, although their conflict was being seen in consumer
courts because of the nature of the consumer transaction conflict.®

Finally, the dilemma ended with the new regulation regarding
compulsory mediation of consumer conflicts. Article 73/A was added to Law
No0.6502 on consumer protection in 2020.84 According to the article, only the
conflicts to be settled by Consumer Courts as a First Instance Court will be
subject to compulsory mediation; the conflicts which are first settled by CAC
are not a part of it.2 This procedure is totally free only for consumers, and in
any case, their part will be paid by the Ministry of Justice's budget.®®
Consequently, a new era started for consumers and consumer protection.

Compulsory mediation in consumer disputes, however, is criticised by
some authors for the difficulties in determining the jurisdiction of the
consumer courts in terms of other courts, the difficulty in determining the legal
nature of the consumer arbitration committees, and the difficulty in
determining whether the consumer courts fall within the jurisdiction of the
consumer courts in terms of monetary limit.%’

8 Art. 19 of the Code No.6102.

81 Narbay and Akkus, 301.

82 No. 2019/856; 2019/834 (Ankara Regional Court, 3rd Civil Chamber 03.5.2019).
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Gelecegi Sempozyumu, (2020): 312.
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3. Did the EU Acquis Affect Mediation on Consumer Conflicts in
Turkey?

While Law No0.6502's Article 73/A does not specifically reference the
harmonisation process to EU acquis in its preamble, the Law itself is primarily
managed and was put into effect to fulfil this task.®® Turkish system of
mediation on consumer conflicts now gives parties both chances to apply
voluntary mediation and compulsory mediation if the case is related to Law
No0.6502. While there is freedom of application in the voluntary mediation
method completely depending on the will of the parties, there is a legal
regulation that obliges the application to the mediator in the compulsory
mediation method.

Although the compulsory character of ADR has always been debatable,
the Turkish Constitution Court made a statement on this issue. The fact that
the application to mediation is required by law does not constitute an obstacle
to the principle of voluntariness because the continuation of the process and
reaching an agreement is voluntary, and the parties can file a lawsuit in court
by ending the process. The term “alternative” in the concept of ADR cannot
be used as an alternative to the courts. Mediation is an amicable solution based
on voluntariness, aiming at solving the problems of the parties themselves and
not a judicial activity.®®

The CJEU also played a significant role, concluding that the Italian
scheme of mandatory mediation was compliant with European law or,
provided certain circumstances are met, that the requirement to use ADR does
not contradict the concept of effective judicial protection.®® So, member states
can bring mandatory or voluntary ADR procedures for consumer conflicts if
they meet the minimum harmonisation criteria, and the Turkish mediation
system is also compatible with the principles of the ADR Directive. So, it can
be argued that the new system in Turkey brings more than a minimum
harmonisation process but also ensures the principles in the ADR Directive
may be more effective.

8 The Preamble of the Law, Turkish Grand National Assembly.
8 No. 2012/94; 2013/89 (Turkish Constitutional Court 10.07.2013).
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Il1. The Assessment of the Methods Accomplishing Consumer
Protection in the EU and Turkey

A. Assessment of Different Approaches

Achieving effective consumer redress mechanisms has always been a
search for states. It is vital to consider traders' and customers' perceptions of
ADR quality. The information that matters most to customers and
businesspeople should be given special consideration, as well as how this
information should be communicated.®* In England and Wales, consumer law
matters were no longer eligible for legal aid by 2012, which resulted in a 100%
decrease in legal aid payments on consumer matters from 2012 to 2018.%
People making such claims were thought to be less likely to be particularly
vulnerable; however, the notion was wrong. According to estimates, there
were 8 million individuals who were overindebted in 2017 and 13 million
people who were suffering from poverty, and everyone can be vulnerable at a
certain time.*® The general consumer vulnerability serves as justification for
consumer law's autonomy as a separate matter under private law. From that
perception, all consumers are vulnerable, especially due to asymmetric
information, lack of negotiating power, misunderstanding of rights or
procedures for seeking remedy, and ignorance of rights themselves.*

The primary complaints, according to the Green Paper from 2018,
involved automobile services, building or home modifications, and air
travel—all industries with little to no access to ADR. In both the judicial
system and ADR, most consumers seeking redress were male (69%), older
(69% were over 50), and wealthier (39% had family incomes of above
£40,000); self-reported health or disability issues were recorded by 13% of
claimants and 17% of defendants, which underrepresents the number of
disabled people at the time.® The most vulnerable people frequently end up

L Biard, 137.

92 Cosmo Graham, “Improving courts and ADR to help vulnerable consumers access

justice” in Vulnerable Consumers and the Law: Consumer Protection and Access

to Justice, eds. Christine Riefa and Séverine Saintier (Routledge, 2020), 155-56.

Comptroller and Auditor General, “Vulnerable consumers in regulated industries”,

National Audit Office (2017): 12.

% Carvalho, 193-94.

% Department for Business, Energy & Industrial Strategy, “Modernising consumer
markets:  Consumer Green Paper” accessed January 13, 2024
https://assets.publishing.service.gov.uk/media/5ad0d1cb40f0b617df3359b7/mode
rnising-consumer-markets-green-paper.pdf.

93



ALTERNATIVE DISPUTE RESOLUTION ON CONSUMER CONFLICTS 411

paying the most since they are less likely to be on favourable deals.%
Therefore, consumers are vulnerable most of the time because of the
circumstances, and while considering the most effective redress mechanism,
it should be mainly considered.

Mediation is the most popular and well-known ADR mechanism.
Mediation is a low-cost, informal approach to resolving a disagreement
whereby independent expert information can be used. However, due to the
private nature of the mediation process, there is little potential to create the
notoriety that surrounds a court case or to create public norms that could serve
as a catalyst for changes in other aspects of the system.®” According to a
survey, 71% of consumers believed that using ADR may help them avoid
going to court, 55% of them believed that ADR served as a mediator, and 51%
of them thought ADR was impartial.®® The creation of a state-funded
mediation agency that focuses on specific consumer issues might reduce the
prevalence of forceful execution because both parties frequently have
inaccurate perceptions of what will happen if coercive execution is used.® In
most cases, a neutral mediator would be better able to convince parties. A
mediator would also typically be better equipped to persuade a claimed
defence would not hold up in court than a consumer.1®

The confidentiality of ADR procedures is a benefit. 2°* And it enables
parties to control their behaviour more effectively. However, due to their
limited access to pertinent information and potential limitations in their ability
to bargain with traders, the most vulnerable consumers may be at a
disadvantage in this situation.'® research shows that those who participate in
mediation often settle for less than what they had originally demanded.®® So,
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do these differences reflect an injustice or a trade between the compromise of
a settlement and the time, expense, and tension of court proceedings? 1% It is
a question that is impossible to answer. Therefore, some may argue that a
consumer's negotiating position with a merchant may be strengthened through
increased access to better small claims courts and creative remedies such
blacklisting retailers that failed to respond to consumer concerns.'%

For a better system, the decision should be enforceable by consumers,
even if it is a small amount of money, and the result should be published by a
third party to be an example for future disputes to bring consistency.1%
According to Eidenmiiller and Engel, instead of choosing ADR procedures as
an alternative to the small claims court system, small claims court systems can
be improved by bringing innovative technology, consumer advocates, and
collective redress.’” The EU itself introduced a European Directive for the
payment process and a small claims mechanism for disputes up to €2,000 in
2006 and 2007, which apply to all Member States except Denmark.® The
objective is to ensure that access to justice is a reality, even for minor claims.

Some may consider that using efficiency criteria solely to evaluate the
worth of ADR programmes endangers the courts' most valuable and essential
resources: the public faith in the honesty of the procedures, the courts' support,
and the public's belief in the motivations that guide the courts' decisions.®
Before fully supporting CADR processes, policymakers should tread
cautiously. There is an uneasy relationship between accuracy, which is
considered to refer to the proper application of substantive law, and the total
costs of litigation or other conflict resolution procedures to the parties.'?
Economically speaking, the goal must be to maximise the benefits of correct
conflict resolution in the form of better incentives for good behaviour and
lessen administrative expenditures.'!!

Progressive outcomes necessitate consumer involvement in the
complaint process as well as liberal replies from businesses, and this
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involvement may be inversely related to the type of response. 12 A study
showed that only 6% of consumers brought their matter to an ADR body,
while 81% of consumers complained about the issue to the retailer or provider,
and 8% took no action after experiencing a problem.*® It can be argued that
it gives sellers a huge monopoly on their dispute resolution. Therefore, it can
be argued that the most crucial institution for resolving a customer's issues
was two-party negotiations.

Mass market appliance buyers are more likely to be "repeat players,"
especially if the retailer is a widely diverse department store chain, so
consumer dissatisfaction with a single purchase could lead to negative feelings
about the entire business. Furthermore, management may want to prevent the
spread of customer unhappiness if it believes that customers are part of the
enduring family, neighbourhood, and other networks.!** Two-party bargaining
is typically easier, faster, and less expensive than any third-party institutions
and formal legal institutions.!*® In a similar vein, the legal rules do not seem
to play an important role in the seller’s decisions regarding the conflict and
altering the substantive law of sales is unlikely to be as effective compared to
a successful complaint system.'® Instead, the repeat player idea and the
benefits from customers telling new customers about their satisfaction, in the
long run, seems more encouraging given the fact that the refund policy does
not become costly, which is almost 1% of the gross sales.'’

A relatively recent approach is industry-based CADR, which uses non-
judgmental methods such as mediation and conciliation to settle issues;
however, it does not include a third party like the other ADR schemes.!® They
were developed by various actors, including government, business, and the
consumer movement, and they do not precisely fit any of the pre-existing
dispute settlement models.!*® This program can successfully settle disputes
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because they can understand the industry better and investigate more easily.
They are generally less expensive to operate for business, consumers can
access them for free, and they deliver decisions much more rapidly, flexibly,
and generally equitably than the courts.’? This is a practical application of the
consumer law "inside-out" theory.'?* However, the issue is how to optimise
the advantages of the schemes' autonomy while protecting the members' rights
to procedural justice and achieving accountable autonomy.*?? Failure to abide
by a scheme decision may result in sanctions based on the industry, such as
expulsion from the relevant industry association, and ultimately, after being
reported to the appropriate regulator, the licence to engage in the relevant
industrial activity would be withdrawn.?

Instead of operating on the grounds of the implementation of rigid
standards and principles, which is the main characteristic of trial courts,
industry-based dispute resolution schemes are established on the basis of
flexible standards and principles.?* The Quantum Contract Theory outlines
how they do not go against the broad body of law but instead attempt to
achieve results by using open-textured principles that allow for a great deal of
latitude in the resolution of every specific consumer dispute.*?

B. Evaluation of the Most Effective System for Turkey

In general, the two-party ADR procedure can be more effective
considering the circumstances of companies relying on consumer perception
because they are repeat players. It will be easier because the parties already
know the whole situation, and third parties may not be as effective as parties
in solving the issue. However, an ADR provider that is selected and financed
by a business cannot be independent.’?® Similarly, although industry-based
ADR systems seem logical with their own general principles and rules brought
by the sector, it is also difficult to say they will be independent and impartial.

120 O°Shea, 80.

121 O’Shea, 73.

122 O’Shea, 80.

123 O’Shea, 71.

124 Paul O’Shea and Charles Rickett, “In Defence of Consumer Law: The Resolution
of Consumer Disputes”, Sydney Law Review 28 (2006): 169.

125 0’Shea, 169.

126 UK Gambling Commission, “Complaints processes in the gambling industry: A
review one year after the introduction of the alternative dispute resolution (ADR)
scheme” (2017): 14.



ALTERNATIVE DISPUTE RESOLUTION ON CONSUMER CONFLICTS 415

Also, the rules and principles may be too vague to bring consistency or
fairness among cases.

Turkey's social capital structure is weak; that is, it has been revealed
many times by many public opinion polls that it is a society where people do
not know and do not trust people other than themselves.'?” Consumers most
likely do not bring a dispute against a provider they do not trust.!?® In addition,
the options can be limited by cultural and economic norms.*? Therefore, it
can be argued that due to the financial instability in Turkey, people may not
feel comfortable trusting companies or industries to handle their complaints.
Therefore, rights-based procedures and independent systems may be more
suitable for consumer redress. Despite their ability to deliver justice, small
claims courts will not be sufficient because they will be expensive and time-
consuming for consumers, who may also be vulnerable given Turkey's present
economic crisis.

CAC in Turkey, which provides a rights-based and free service, including
an online and offline application process, can be seen as the most appropriate
system for consumers. However, due to the high level of applications and the
lack of adequate expertise, they either must be improved by changing the
committees’ structure, such as hiring legal professionals or should be
supported by other ADR systems. However, hiring legal professionals does
not seem possible due to the scarcity of resources. CACs cannot hire law
graduates as rapporteurs because of limited salaries. Their costs are provided
by the government, which places a high burden on public resources. The issue
of ADR scheme finance is intimately related to ADR quality. Schemes will
not perform as expected and will not be able to offer high-quality services if
they lack sufficient funding.®

In 2022, 286.129 out of 635.363 cases were not in favour of consumers®3;
however, only 18.515 cases were taken to the courts by consumers.t¥? This
gives us the same logic of consumers in the EU that they do not prefer going

127 Arif Ozsagir, “Ekonomide Giiven Faktorii”, Elektronik Sosyal Bilimler Dergisi 6,
(2007): 49.

128 \/os and Wallis, 14.

129 \/os and Wallis, 14.

130 Bjard, 135.

181 Ministry of Trade, Statistics 2022.

182 “Forensic Statistics 2022, Ministry of Justice, accessed January 12, 2024,
https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/29032023141410adalet_ist
-2022cal%C4%B1smal00kapakl%C4%B1.pdf, 101.
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to the courts. Also, consumers may choose mediation as a free and impartial
alternative to other dispute resolution methods. Compulsory mediation may
help raise awareness, even though it does not seem like it will happen anytime
soon. Facilitative mediation may not be efficient enough for parties to handle
the conflict and use the expertise of mediators. The system can be improved
by bringing evaluative mediation and more consumer participation in the
procedure. After compulsory mediation was introduced, in 52% of the total
number (150.297) of cases, parties resolved their issues. Although it does not
seem high, it is a good starting point.*** Consequently, the current ADR
systems on consumer conflicts in Turkey seem the best option for now;
however, improvements must be made to ensure an effective consumer redress
mechanism.

Conclusion

Consumer conflicts are an important part of our daily lives because, in
the end, we are all consumers. Therefore, consumer protection and dispute-
resolution techniques are becoming more and more crucial. As a part of
consumer protection policy, many countries are adopting ADR procedures to
ensure effective consumer redress mechanisms because they are easier,
quicker, and less costly. Therefore, ADR policy has been encouraged by the
EU, especially since the Maastricht Treaty and the ADR Directive on
Consumer Conflicts. However, the Directive only brings general provisions
through the principles of expertise, independence, impartiality, transparency,
effectiveness, fairness and liberty and minimum harmonisation approach for
member states.

Consequently, hundreds of different ADR systems are being
implemented by member states, which is vague for consumers to understand
in cross-border purchases, and it is difficult to measure which one is better to
ensure an effective redress mechanism. Some articles in the Directive have
also been debatable for scholars. The criteria of “the person in charge of ADR
to have a general understanding of the law” is seen as inadequate, and the
meaning may seem ambiguous. “The certifying and controlling duty of
competent authorities” differs among member states due to the extremely
general nature of the provision, which is unable to ensure a minimum level of

133 “Mediation Statistics”, Ministry of Justice, accessed January 12, 2024.
https://adb.adalet.gov.tr/Resimler/SayfaDokuman/9052022162408t%C3%BCketi
€i%20%2004.05.2022.pdf.
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quality. Also, “giving the freedom to fund the ADR procedure by companies”
can contravene the principle of independence.

The EU is a role model for Turkey as a part of the accession process and
negotiation chapters. So, it is Turkey's duty to harmonise the EU acquis, which
is also a major reason for the introduction of Turkish Consumer Protection
Law No. 6502. With this law, the system of CAC has changed, and recently,
compulsory mediation has been introduced with a new article. In addition,
even though mediation is a very well-known and popular ADR procedure in
the world, it has become important for Turkey only in the last decades,
especially with compulsory mediation, which was recently introduced in 2020
to encourage mediation and to improve effective consumer redress.

To achieve an effective consumer redress mechanism and consumer
protection as an aim, two-party negotiations may be a good system for the EU
because the willingness or unwillingness of parties to resolve the issue will
not change by a third party, and the parties know the situation better. However,
although the EU ADR Directive is the role model, the consumer and policy
needs in the EU and Turkey differ depending on the current cultural and
economic circumstances. Therefore, the ADR system of CAC and compulsory
mediation on consumer conflicts in Turkey are better at achieving
effectiveness even though lots of improvements must be made, such as
ensuring expertise, increasing the budget of CAC, and increasing consumers'
awareness of mediation.
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1.
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kitap incelemesi gibi eserler gonderilebilir.

Eserler, Tiirkce veya ingilizce dillerinden birisinde olabilir.

Dergiye gonderilecek olan eserler, isledigi konuya yeni bir boyut
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Ankara Universitesi Avrupa Topluluklar1 Arastirma ve Uygulama
Merkezi’'ne (ATAUM) aittir. Yazarlar eserlerinin telif haklarini eser
bagvurusu sirasinda dolduracaklar “Yazarlik ve Telif Hakki Devir
Formu” araciligiyla ATAUM’adevreder (Bkz. q 13).

Ankara Avrupa Calismalart Dergisi’'nde editér ve/veya hakem
degerlendirmesinden ge¢mis bilimsel yayinlar, internet araciligiyla;
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dergiyeveya ATAUM’a yiiklenemez.



10.

Dergi, Yaym Etigi Komitesinin (COPE) “Dergi Editorleri icin
DavranisKurallar1 ve En Iyi Uygulama Rehber ilkeleri” ve “Dergi
Yayincilari i¢in Davranig Kurallar1” belgelerini takip etmektedir.

COPE’nin belgeleri ile ilgili olarak bkz. https://publicationethics.org
Derginin Yayin Etigi ve Hatall Uygulama Bildirimi i¢in bkz.
http://aacd.ankara.edu.tr/etik-renber-ilkeler/

11.

12.

13.

Dergi, herhangi bir iglem ftcreti veya basvuru iicreti talep
etmemektedir.

Eserler, Microsoft Word programinda, Times New Roman
karakterinde yazilacaktir. Satir araligi 1,5 olmalidir. Metin i¢in 12
punto, dipnotlar i¢in 10punto kullanilmalidir.

Yazarlar, eserlerini, dolduracaklar1 “Yazarlik ve Telif Hakk: Devir
Formu” ile birlikte gonderir.

Yazarhk ve Telif Hakki Devir Formu ile ilgili olarak bkz.

http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Y azarlik-
ve- Telif-Hakki-Devir-Formu.docx

14.

15.

16.

Sunulan eserler Once derginin yaym kistaslarimi karsilayip
kargilamadig1 acisindan editorler ve editér yardimeilart tarafindan
incelenir. Kistaslart karsilamayan eserler editorler ve editor
yardimcilar tarafindan reddedilebilir veya eserde bazi diizeltmeler
istenebilir. Yazar, en kisa sirede, ilgili karar hakkinda
bilgilendirilir.

Sunulan eserler ayrica intihali 6nleyebilmek adina intihal.net yazihm
programina sokulur. Benzerlik oraninin %15’nin altinda olmasi
gerekmektedir. Benzerlik orani raporu gergevesinde editorler ve
editor yardimcilar1 ilgili eseri reddedebilir veya eserde bazi
diizeltmeler isteyebilir. Yazar, en kisa siirede, ilgili karar hakkinda
bilgilendirilir.

Dergi’ye sunulan eser genel yayin ilkeleri ile uyumluysa hakem
stireci eserin tiirii temelinde ilerler. Hakem siireci dig/bagimsiz
hakemlik seklinde olup hakemler yazarlardan bagimsiz olur. Bu
bakimdan, asgari olarak, hakem yazar ile ayni kurumdan bir kisi
olamaz.


http://aacd.ankara.edu.tr/etik-rehber-ilkeler/
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Yazarlik-ve-
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Yazarlik-ve-

Kitap Incelemeleri ve Benzerleri
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Common Rules

1.

Ankara Review of European Studies is a refereed journal, published
two times a year in June and December in the field of social
sciences. The Review is interested in the works in the field of
European Union or Europeanstudies.

Articles, case comments and book reviews etc. may be submitted to
the Ankara Review of European Studies.

The works can be in Turkish or English.

The works to be sent to the Review should be original which
introduces a new dimension to the topic it treats and should not have
been sent to or be published in any other publication unit.

After its publication all publication rights of the works sent to the
Review will belong to the European Union Research Centre of the
Ankara University. The authors transfer their copyright to the
European Union Research Centre of the Ankara University by
fulfilling the “Authorship and Copyright Transfer Form” when
submitting their works (See 9 13).

All publications in Ankara Review of European Studies have free
availability on the public internet, permitting any users to read,
download, copy, distribute, print, search, or link to the full texts of
these articles, crawl them for indexing, pass them as data to
software, or use them for any other lawful purpose, without
financial, legal, or technical barriers other than those inseparable
from gaining access to the internet itself.

Besides all publications in Ankara Review of European Studies are
licensed under the  “Creative = Commons  Attribution-
NonCommercial-NoDerivatives 4.0 International License (CC BY-
NC-ND 4.0)” within the context of open access policies.

The source should be mentioned, when the published work is
quoted. The whole of the work can only be used with the permission
of the Review.

The responsibility of the published work belongs to the author(s).
None of the views in the work can be attributed to the Review or
European Union Research Centre of the Ankara University.



10.

The Review follows the “Code of Conduct and Best Practice
Guidelines for Journal Editors” and “Code of Conduct for Journal
Publishers” documents of Committee on Publication Ethics
(COPE).

For the documents of COPE, see: https://publicationethics.org

For Publication Ethics and Malpractice Statement of the Review,
see:http://aacd.ankara.edu.tr/en/ethics-guidelines/

11.

12.

13.

The Review does not charge article processing charges or
submission charges.

The works should be written in Microsoft Word, in Times New
Roman. The row spacing should be 1,5. The type size should be 12
for the text and 10for the footnotes.

The authors should sent their works electronically with the fulfilled
“Authorship and Copyright Transfer Form” in the attachment.

For the Authorship and Copyright Transfer Form, see:

http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Authorship-
and-Copyright-Transfer-Form.docx

14.

15.

16.

In the first place, the editors and assistant editors examine the works
submitted with a view to check whether they meet the publication
criteria of the Review. The editors and assistant editors may reject
or request some adjustments to the works that do not meet those
criteria. The author will be informed about this decision as soon as
possible.

Besides, the works submitted undergo intihal.net software in order
to preventing plagiarism. It is expected that the similarity rate is
under 15%. Within the framework of the similarity rate report, the
editors and assistant editors may reject or request some adjustments
to the works. The author will be informed about this decision as
soon as possible.

Where the work submitted to the Review is in line with the
publication criteria, the review process continues based on the kind
of the work. Peer review process is based on external/independent
peer review and reviewers are independent of the authors. In this
regard, as a minimum, a reviewer and an author cannot be affiliated
with the same institution.


http://aacd.ankara.edu.tr/en/ethics-guidelines/
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Authorship-

Book Reviews or the Like

17.

18.

Book reviews should be in principle 1500-2000 words (footnotes
included).

The book reviews or the like which meet the publication criteria of
the Review can be found suitable for publication or unsuitable for
publication or some adjustments to the work can be requested, with
the decision of the editors

and assistant editors. The author will be informed about this decision as soon
as possible.

Case Comments or the Like

19.

20.

Case comments should be in principle 3000-5000 words (footnotes
included). A bibliography should be added to the end of the work.

The case comments or the like which meet the publication criteria
of the Review will be sent to a referee. After receiving the work, the
referee will evaluate this work within the framework of referee
report form criteria in onemonth and sends his/her decision. If the
referee does not send his/her report within the time-limit without any
justification, the work will be sent to anotherreferee. This work can
be found suitable for publication or unsuitable for publication or
some adjustments to the work can be requested, within the
framework of the referee report. The author will be informed about
this decision as soon as possible, with the referee report attached to it.

Articles

21.

22.

23.

Articles should be in principle 6.000-10.000 words (footnotes
included). A bibliography should be added to the end of the work.

If written in Turkish the Article should include Turkish and English
abstract and keywords. If written in a language other than Turkish
the Articleshould include abstract and keywords in that language and
Turkish. As regards the Articles written in a language other than
Turkish, where appropriate, the editors and assistant editors may
add the abstract and keywords in Turkish. The abstract should be
200 words at max and the key words should be 5 at max.

The Articles which meet the publication criteria of the Review will
be sentto two referees. After receiving the Article, the referee will



evaluate this Article within the framework of referee report form
criteria in one month andsends his/her decision. If the referee does
not send his/her report within the time-limit without any
justification, the work will be sent to another referee. This Article
can be found suitable for publication or unsuitable for publicationor
some adjustments to the Article can be requested, within the
framework ofthe referee report. The author will be informed about
this decision as soon as possible, with the referee report attached to it.

24. When one of the referees gives a positive and the other gives a
negative report about an Article, save for the possibility of sending
the Article to a third referee, the editors and assistant editors will
decide finally upon whether the

Article will be published or not. The author will be informed about this
decision as soon as possible.

Heading System and Footnote Style

25. The heading system to be used in the works should be as follows:

First Heading will be like “I-I1-111-...”, Second Heading will be like
“A-B-C-...”, Third Heading will be like “1-2-3...”, Fourth Heading
will be like “a-b-c-...”, Fifth Heading will be like “i-ii-iii-...” and

Sixth Heading will be like “aa-bb-cc-...”.

26. The footnotes in the works should be in line with Chicago style
(Notes and Bibliography).

For the Chicago style, see: http://www.chicagomanualofstyle.org/home.html

For the “Footnote Writing Principles” prepared in line with Chicago
style (Notes and Bibliography), see http://aacd.ankara.edu.tr/en/footnote-
writing- principles/

Journal Sending

27. The Review in which the work is published will be sent to the
author in paperback and PDF form free of charge.


http://www.chicagomanualofstyle.org/home.html

DiPNOT YAZIM iLKELERIi

Ankara Avrupa Calismalart Dergisi’ne yayinlanmak {izere gonderilen
eserler, Chicago stili (Notes and Bibliography / Dipnotlar ve Kaynakga) ile
uyumlu olmalidir.

Dipnotlar ve Kaynake¢a: Atif Ornekleri

Asagidaki 6rnekler, Notlar ve Kaynakga sistemini kullanan atiflart
gostermektedir. Dipnot ornekleri, ayni kaynaga yonelik atiflarin kisaltilmig
bicimleri ile takip edilmektedir. Daha fazla detay ve ¢ok daha fazla 6rnek
icin The Chicago Manual of Style B6liim 14’e bakilabilir.

Kitap
Tek Yazarh

1. Michael Pollan, The Omnivore’s Dilemma: A Natural History of
FourMeals, 2. Baski (New York: Penguin, 2006), 99-100.

2. Pollan, Omnivore’s Dilemma, 3.

Pollan, Michael. The Omnivore’s Dilemma: A Natural History of Four
Meals. 2. Baski. New York: Penguin, 2006.

Iki ya da Daha Cok Yazarh

1. Geoffrey C. Ward ve Ken Burns, The War: An Intimate History,
1941- 1945 (New York: Knopf, 2007), 52.

2. Ward ve Burns, War, 59-61.

Ward, Geoffrey C. ve Ken Burns. The War: An Intimate History, 1941—
1945. New York: Knopf, 2007.

Dort veya daha ¢ok yazar i¢in kaynak¢ada tiim yazarlar listelenmelidir;
ancak dipnotta yalnizca ilk yazar belirtilmeli ve bunu et al. (“ve
digerleri”) takip etmelidir:

1. Dana Barnes et al., Plastics: Essays on American Corporate
Ascendance in the 1960s . . .

2. Barnesetal., Plastics . . .



Yazar yerine Editor, Cevirmen veya Derleyen

1. Richmond Lattimore, geviren, The Iliad of Homer (Chicago:
University ofChicago Press, 1951), 91-92.

2. Lattimore, lliad, 24.

Lattimore, Richmond, ¢eviren. The Iliad of Homer. Chicago:
University ofChicago Press, 1951

Yazar ile birlikte Editor, Cevirmen veya Derleyen

1. Gabriel Garcia Marquez, Love in the Time of Cholera, geviren.
EdithGrossman (London: Cape, 1988), 242-55.

2. Garcia Marquez, Cholera, 33.

Garcia Marquez, Gabriel. Love in the Time of Cholera. Ceviren Edith
Grossman. London: Cape, 1988.

Kitap Boliimii veya Kitabin Bir Baska Kisim

1. John D. Kelly, “Seeing Red: Mao Fetishism, Pax Americana, and
the Moral Economy of War,” i¢inde Anthropology and Global
Counterinsurgency, ed. John D. Kelly et al. (Chicago: University of
ChicagoPress, 2010), 77.

2. Kelly, “Seeing Red,” 81-82.

Kelly, John D. “Seeing Red: Mao Fetishism, Pax Americana, and the
Moral Economy of War.” Iicinde Anthropology and Global
Counterinsurgency, editérler John D. Kelly, Beatrice Jauregui, Sean T.
Mitchell ve Jeremy Walton, 67-83. Chicago: University of Chicago Press,
2010.

Orijinal Olarak Bir Baska Yerde Yaymlanms Editorlii Ciltli Kitap
Boliimii (Birincil Kaynaklarda Oldugu Gibi)

1. Quintus Tullius Cicero, “Handbook on Canvassing for the
Consulship,” icinde Rome: Late Republic and Principate, ed.
Walter Emil Kaegi Jr. ve Peter White, cilt 2, University of Chicago
Readings in Western Civilization, ed. John Boyer ve Julius Kirshner
(Chicago: University of Chicago Press, 1986), 35.

2. Cicero, “Canvassing for the Consulship,” 35.



Cicero, Quintus Tullius. “Handbook on Canvassing for the Consulship.”
Icinde Rome: Late Republic and Principate, editorler Walter Emil Kaegi Jr.
ve Peter White. cilt 2, University of Chicago Readings in Western
Civilization, editorler John Boyer ve Julius Kirshner, 33-46. Chicago:
University of Chicago Press, 1986. Orijinal yayin: Evelyn S. Shuckburgh,
ceviren, The Letters of Cicero, cilt 1, (London: George Bell & Sons, 1908).

Kitabin Onsézii, Sunusu, Girisi veya Benzer Bir Baska Kism

1. James Rieger, introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley (Chicago: University
of Chicago Press,1982), Xx—Xxi.

2. Rieger, introduction, xxxiii.

Rieger, James. Introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley, Xi—xxxvii. Chicago:
University of Chicago Press, 1982.

Elektronik Olarak Yayinlanan Kitaplar

Eger bir kitap birden ¢ok bigimde mevcutsa danigilan bi¢ime atif
verilmelidir. Online olarak danisilan kitaplar igin URL’si ve erisim tarihi
belirtilmelidir. Eger herhangi bir sabit sayfa numarasi mevcut degilse kisim
baslig1 veya boliim veya diger bir numara belirtilebilir.

1. Jane Austen, Pride and Prejudice (New York: Penguin Classics,
2007), Kindle edition.

2. Philip B. Kurland ve Ralph Lerner, eds., The Founders’
Constitution (Chicago: University of Chicago Press, 1987), Erisim
Tarihi: Subat 28, 2010, http://press-pubs.uchicago.edu/founders/.

3. Austen, Pride and Prejudice.
4. Kurland ve Lerner, Founder’s Constitution, bolim 10.

Austen, Jane. Pride and Prejudice. New York: Penguin Classics, 2007.
Kindle edition.

Kurland, Philip B. ve Ralph Lerner, eds. The Founders’ Constitution.
Chicago: University of Chicago Press, 1987. Erisim Tarihi: Subat 28, 2010.
http://press-pubs.uchicago.edu/founders/.


http://press-pubs.uchicago.edu/founders/
http://press-pubs.uchicago.edu/founders/

Dergi Makalesi
Basih Dergideki Makale

Dipnotta —-mevcutsa— danisilan spesifik sayfa numarali
belirtilmelidir. Kaynak¢ada makalenin biitiinliniin sayfa aralig1 belirtilmelidir.

1. Joshua I. Weinstein, “The Market in Plato’s Republic,” Classical
Philology 104, no 2 (2009): 440.

2. Weinstein, “Plato’s Republic,” 452-53.

Weinstein, Joshua I. “The Market in Plato’s Republic.” Classical
Philology

104, no 2 (2009): 439-58.

Online Dergideki Makale

Eger dergi listeliyorsa DOI (Digital Object Identifier / Dijital Nesne
Tanimlayicis1) belirtilmelidir. DOI sabit bir kimlik kart1 olup bir internet
tarayicisinda  http://dx.doi.org/  adresine girildiginde kaynaga
erigilebilecektir. Eger DOI yoksa URL ve erisim tarihi belirtilmelidir.

1. Gueorgi Kossinets ve Duncan J. Watts, “Origins of Homophily in
an Evolving Social Network,” American Journal of Sociology 115
(2009): 411, Erisim Tarihi: Subat 28, 2010, doi:10.1086/599247.

2. Kossinets ve Watts, “Origins of Homophily,” 439.

Kossinets, Gueorgi ve Duncan J. Watts. “Origins of Homophily in an
Evolving Social Network.” American Journal of Sociology 115 (2009): 405—
50. Erigim Tarihi: Subat 28, 2010. doi:10.1086/599247.

Gazetedeki veya Popiiler Dergideki Makale

Gazete ve popiiler dergi makaleleri, dipnot yerine metin igerisinde
belirtilebilir (“Sheryl Stolberg ve Robert Pear’in 27 Subat 2010 tarihinde
New York Times’taki makalelerinde belirttigi gibi ...”) ve genellikle
kaynakgada yer almaz. Asagidaki ornekler atfin daha resmi bigimlerini
gostermektedir. Eger makaleye online olarak danisildiysa URL ve erisim
tarihi  belirtilmelidir. Yazar belirtilmemigse atfa makale bagligi ile
baslanmalidir.


http://dx.doi.org/

1. Daniel Mendelsohn, “But Enough about Me,” New Yorker, Ocak
25, 2010, 68.

2. Sheryl Gay Stolberg ve Robert Pear, “Wary Centrists Posing
Challenge in Health Care Vote,” New York Times, Subat 27, 2010,
Erisim Tarihi: Subat 28, 2010,
http://www.nytimes.com/2010/02/28/us/politics/28health.html.

3. Mendelsohn, “But Enough about Me,” 69.
4. Stolberg ve Pear, “Wary Centrists.”

Mendelsohn, Daniel. “But Enough about Me.” New Yorker, Ocak 25,
2010.

Stolberg, Sheryl Gay ve Robert Pear. “Wary Centrists Posing Challenge
in Health Care Vote.” New York Times, Subat 27, 2010. Erisim Tarihi: Subat
28, 2010. http://www.nytimes.com/2010/02/28/us/politics/28health.html.

Kitap incelemesi

1. David Kamp, “Deconstructing Dinner,” inceleme: The Omnivore’s
Dilemma: A Natural History of Four Meals, Michael Pollan, New
York Times, Nisan 23, 2006, Sunday Book Review,
http://www.nytimes.com/ 2006/04/23/books/review/23kamp.html.

2. Kamp, “Deconstructing Dinner.”

Kamp, David. “Deconstructing Dinner.” inceleme: The Omnivore’s
Dilemma: A Natural History of Four Meals, Michael Pollan. New York
Times, Nisan 23, 2006, Sunday Book Review. http://www.nytimes.com/
2006/04/23/books/review/23kamp.html.

Tez veya Bitime Projesi

1. Mihwa Choi, “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty” (Doktora Tezi, University of Chicago,
2008).

2. Choi, “Contesting Imaginaires.”

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
NorthernSong Dynasty.” Doktora Tezi, University of Chicago, 2008.


http://www.nytimes.com/2010/02/28/us/politics/28health.html
http://www.nytimes.com/2010/02/28/us/politics/28health.html
http://www.nytimes.com/
http://www.nytimes.com/

Bir Toplantida veya Konferansta Sunulan Teblig

1. Rachel Adelman, ¢ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition”
(Society of Biblical Literature’in yillik toplantisinda sunulan teblig,
New Orleans, Louisiana, Kasim 21-24, 2009).

2. Adelman, “Such Stuff as Dreams.”

Adelman, Rachel. “ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition.” Society of
Biblical Literature’m yillik toplantisinda sunulan teblig, New Orleans,
Louisiana, November 21-24, 2009.

Internet Sitesi

Bir internet sitesi icerigine yonelik atif, genellikle metin veya dipnot
igerisinde belirtmekle sinirli tutulabilir (“19 Temmuz 2008 itibariyle
McDonald’s Sirketinin kendi internet sitesinde listeledigi {izere ...”). Daha
resmi atif isteniyorsa asagidaki ornekler gibi stil secilebilir. Bu tiir igerik
degisime tabi oldugundan erisim tarihi veya mevcutsa sitenin en son
giincellendigi tarih belirtilmelidir.

1. “Google Privacy Policy,” Son Giincelleme: Mart 11, 20009,
http://www.google.com/intl/en/privacypolicy.html.

2. “McDonald’s Happy Meal Toy Safety Facts,” McDonald’s
Corporation, Erisim Tarihi: Temmuz 19, 2008,
http://www.mcdonalds.com/corp/about/ factsheets.html.

3. “Google Privacy Policy.”
4. “Toy Safety Facts.”

Google. “Google Privacy Policy.” Son Giincelleme: Mart 11, 20009.
http://www.google.com/intl/en/privacypolicy.html.

McDonald’s Corporation. “McDonald’s Happy Meal Toy Safety Facts.”
Erigsim Tarihi: Temmuz 19, 2008. http://www.mcdonalds.com/corp/about/
factsheets.html.

Blog Girisi veya Yorumlar

Blog girisleri veya yorumlar, dipnot yerine metin igerisinde belirtilebilir
(“23 Subat 2010°da The Becker-Posner Blog’a gonderilen bir yorumda ...”)


http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/
http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/

ve genellikle kaynakc¢ada yer almaz. Asagidaki ornekler atfin daha resmi
bicimlerini gostermektedir. Ag¢ikca farazi veya gayri resmi isimlerden sonra
“pseud.” eklemeye gerek yoktur. (Erisim tarihi belirtilmelidir, ornekler
yukarida bulunabilir.)

1. Jack, Subat 25, 2010 (7:03 p.m.), Yorum: Richard Posner, “Double
Exports in Five Years?,” The Becker-Posner Blog, Subat 21,
2010,
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-
exports-in- five-years-posner.html.

2. Jack, Yorum: Posner, “Double Exports.”

Becker-Posner Blog, The.
http://uchicagolaw.typepad.com/beckerposner/.

E-posta veya cep telefonu mesaji

E-posta veya cep telefonu mesajlart dipnot yerine metin igerisinde
belirtilebilir (“1 Mart 2010’daki yazara gonderdigi cep telefonu mesaji ile
John Doe agikliga kavusturmustur ki...”) ve genellikle kaynakcada yer
almaz. Asagidaki 6rnek dipnotun daha resmi bi¢imini gostermektedir.

1. John Doe, yazara doniik e-posta mesaj1, Subat 28, 2010.

Ticari Veritabamindaki Oge

Ticari veritabanindan alman Ogeler i¢in yaymin bilgileri girildikten
sonra veritabaninin adi ve erisim numarasi eklenmelidir. Asagidaki 6rnekte
yukarida atifta bulunulan tez ProQuest’in tezler ve bitirme projeleri
veritabanindan alinsaydi nasil atif yapilacagini gdstermektedir.

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty.” Doktora Tezi, University of Chicago, 2008.
ProQuest (AAT 3300426).


http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-in-
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-in-
http://uchicagolaw.typepad.com/beckerposner/

FOOTNOTE WRITING PRINCIPLES

The footnotes in the works that are submitted to be published in Ankara
Review of European Studies should be in line with Chicago style (Notes and
Bibliography).

Notes and Bibliography: Sample Citations

The following examples illustrate citations using the notes and
bibliography system. Examples of notes are followed by shortened versions
of citations to the same source. For more details and many more examples,
see chapter 14 of The Chicago Manual of Style.

Book
One author

1. Michael Pollan, The Omnivore’s Dilemma: A Natural History of
FourMeals, 2nd ed. (New York: Penguin, 2006), 99-100.

2. Pollan, Omnivore’s Dilemma, 3.

Pollan, Michael. The Omnivore’s Dilemma: A Natural History of Four
Meals. 2nd ed. New York: Penguin, 2006.

Two or more authors

1. Geoffrey C. Ward and Ken Burns, The War: An Intimate History,
1941-1945 (New York: Knopf, 2007), 52.

2. Ward and Burns, War, 59-61.

Ward, Geoffrey C., and Ken Burns. The War: An Intimate History,
1941-1945. New York: Knopf, 2007.

For four or more authors, list all of the authors in the bibliography;
in thenote, list only the first author, followed by et al. (“and others™):

1. Dana Barnes et al., Plastics: Essays on American Corporate
Ascendancein the 1960s . . .

2. Barnes et al., Plastics . . .


http://www.chicagomanualofstyle.org/16/ch14/ch14_toc.html

Editor, translator, or compiler instead of author

1. Richmond Lattimore, trans., The Iliad of Homer (Chicago:
University ofChicago Press, 1951), 91-92.

2. Lattimore, lliad, 24.

Lattimore, Richmond, trans. The Iliad of Homer. Chicago:
University ofChicago Press, 1951.

Editor, translator, or compiler in addition to author

1. Gabriel Garcia Marquez, Love in the Time of Cholera, trans. Edith
Grossman (London: Cape, 1988), 242-55.

2. Garcia Marquez, Cholera, 33.

Garcia Marquez, Gabriel. Love in the Time of Cholera. Translated by
EdithGrossman. London: Cape, 1988.

Chapter or other part of a book

1. John D. Kelly, “Seeing Red: Mao Fetishism, Pax Americana, and
the Moral Economy of War,” in Anthropology and Global
Counterinsurgency, ed. John D. Kelly et al. (Chicago: University of
Chicago Press, 2010), 77.

2. Kelly, “Seeing Red,” 81-82.

Kelly, John D. “Seeing Red: Mao Fetishism, Pax Americana, and the
Moral Economy of War.” In Anthropology and Global Counterinsurgency,
edited by John D. Kelly, Beatrice Jauregui, Sean T. Mitchell, and Jeremy
Walton, 67-83. Chicago: University of Chicago Press, 2010.

Chapter of an edited volume originally published elsewhere (as in
primary sources)

1. Quintus Tullius Cicero, “Handbook on Canvassing for the
Consulship,” in Rome: Late Republic and Principate, ed. Walter
Emil Kaegi Jr. and Peter White, vol. 2 of University of Chicago
Readings in Western Civilization, ed. John Boyer and Julius
Kirshner (Chicago: University of Chicago Press,1986), 35.



2. Cicero, “Canvassing for the Consulship,” 35.

Cicero, Quintus Tullius. “Handbook on Canvassing for the Consulship.”
In Rome: Late Republic and Principate, edited by Walter Emil Kaegi Jr. and
Peter White. Vol. 2 of University of Chicago Readings in Western
Civilization, edited by John Boyer and Julius Kirshner, 33-46. Chicago:
University of Chicago Press, 1986. Originally published in Evelyn S.
Shuckburgh, trans., The Letters of Cicero, vol. 1 (London: George Bell &
Sons, 1908).

Preface, foreword, introduction, or similar part of a book

1. James Rieger, introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley (Chicago: University
of Chicago Press,1982), xx—xxi.

2. Rieger, introduction, xxxiii.

Rieger, James. Introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley, xi—xxxvii. Chicago:
University of Chicago Press, 1982.

Book published electronically

If a book is available in more than one format, cite the version you
consulted. For books consulted online, list a URL and include an access date.
If no fixed page numbers are available, you can include a section title or a
chapter or other number.

1. Jane Austen, Pride and Prejudice (New York: Penguin Classics,
2007), Kindle edition.

2. Philip B. Kurland and Ralph Lerner, eds., The Founders’
Constitution (Chicago: University of Chicago Press, 1987),
accessed February 28, 2010, http://press-
pubs.uchicago.edu/founders/.

3. Austen, Pride and Prejudice.
4. Kurland and Lerner, Founder’s Constitution, chap. 10, doc. 19.

Austen, Jane. Pride and Prejudice. New York: Penguin Classics, 2007.
Kindle edition.


http://press-pubs.uchicago.edu/founders/
http://press-pubs.uchicago.edu/founders/

Kurland, Philip B., and Ralph Lerner, eds. The Founders’ Constitution.
Chicago: University of Chicago Press, 1987. Accessed February 28, 2010.
http://press-pubs.uchicago.edu/founders/.

Journal article
Avrticle in a print journal

In a note, list the specific page numbers consulted, if any. In the
bibliography, list the page range for the whole article.

1. Joshua I. Weinstein, “The Market in Plato’s Republic,” Classical
Philology 104, no 2 (2009): 440.

2. Weinstein, “Plato’s Republic,” 452-53.

Weinstein, Joshua I. “The Market in Plato’s Republic.” Classical
Philology 104, no 2 (2009): 439-58.

Article in an online journal

Include a DOI (Digital Object Identifier) if the journal lists one. A DOI
is a permanent ID that, when appended to http://dx.doi.org/ in the address
bar of an Internet browser, will lead to the source. If no DOI is
available, list aURL and include an access date.

1. Gueorgi Kossinets and Duncan J. Watts, “Origins of Homophily in
an Evolving Social Network,” American Journal of Sociology 115
(2009): 411, accessed February 28, 2010, doi:10.1086/599247.

2. Kossinets and Watts, “Origins of Homophily,” 439.

Kossinets, Gueorgi, and Duncan J. Watts. “Origins of Homophily in an
Evolving Social Network.” American Journal of Sociology 115 (2009): 405—
50. Accessed February 28, 2010. doi:10.1086/599247.

Avrticle in a newspaper or popular magazine

Newspaper and magazine articles may be cited in running text (“As
Sheryl Stolberg and Robert Pear noted in a New York Times article on
February 27, 2010, . . .”) instead of in a note, and they are commonly
omitted from a bibliography. The following examples show the more formal


http://press-pubs.uchicago.edu/founders/
http://dx.doi.org/

versions of the citations. If you consulted the article online, include a URL
and include an access date. If no author is identified, begin the citation with
the article title.

1. Daniel Mendelsohn, “But Enough about Me,” New Yorker, January
25, 2010, 68.

2. Sheryl Gay Stolberg and Robert Pear, “Wary Centrists Posing
Challenge in Health Care Vote,” New York Times, February 27,
2010, accessed February 28, 2010,
http://www.nytimes.com/2010/02/28/us/politics/28health.html.

3. Mendelsohn, “But Enough about Me,” 69.
4. Stolberg and Pear, “Wary Centrists.”

Mendelsohn, Daniel. “But Enough about Me.” New Yorker, January 25,
2010.

Stolberg, Sheryl Gay, and Robert Pear. “Wary Centrists Posing
Challenge in Health Care Vote.” New York Times, February 27, 2010.
Accessed February 28, 2010. http://www.nytimes.com/2010/02/28/us/
politics/28health.html.

Book review

1. David Kamp, “Deconstructing Dinner,” review of The Omnivore’s
Dilemma: A Natural History of Four Meals, by Michael Pollan,
New York Times, April 23, 2006, Sunday Book Review,
http://www.nytimes.com/ 2006/04/23/books/review/23kamp.html.

2. Kamp, “Deconstructing Dinner.”

Kamp, David. “Deconstructing Dinner.” Review of The Omnivore’s
Dilemma: A Natural History of Four Meals, by Michael Pollan. New York
Times, April 23, 2006, Sunday Book Review. http://www.nytimes.com/
2006/04/23/books/review/23kamp.html.

Thesis or dissertation

1. Mihwa Choi, “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty” (PhD diss., University of Chicago, 2008).

2. Choli, “Contesting Imaginaires.”


http://www.nytimes.com/2010/02/28/us/politics/28health.html
http://www.nytimes.com/
http://www.nytimes.com/

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
NorthernSong Dynasty.” PhD diss., University of Chicago, 2008.

Paper presented at a meeting or conference

1. Rachel Adelman, ¢ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition”
(paper presented at the annual meeting for the Society of Biblical
Literature, New Orleans, Louisiana, November 21-24, 2009).

2. Adelman, “Such Stuff as Dreams.”

Adelman, Rachel. “ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition.” Paper
presented at the annual meeting for the Society of Biblical Literature, New
Orleans, Louisiana, November 21-24, 20009.

Website

A citation to website content can often be limited to a mention in the
text orin a note (“As of July 19, 2008, the McDonald’s Corporation listed
on its website . . .”). If a more formal citation is desired, it may be styled as
in the examples below. Because such content is subject to change, include
anaccess date or, if available, a date that the site was last modified.

1. “Google Privacy Policy,” last modified March 11, 2009,
http://www.google.com/intl/en/privacypolicy.html.

2. “McDonald’s Happy Meal Toy Safety Facts,” McDonald’s
Corporation,accessed July 19, 2008,
http://www.mcdonalds.com/corp/about/factsheets.html.

3. “Google Privacy Policy.”
4. “Toy Safety Facts.”

Google. “Google Privacy Policy.” Last modified March 11, 20009.
http://www.google.com/intl/en/privacypolicy.html.

McDonald’s Corporation. “McDonald’s Happy Meal Toy Safety Facts.”
Accessed July 19, 2008. http://www.mcdonalds.com/corp/about/
factsheets.html.


http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/factsheets.html
http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/

Blog entry or comment

Blog entries or comments may be cited in running text (“In a
commentposted to The Becker-Posner Blog on February 23, 2010, . . .”)
instead of ina note, and they are commonly omitted from a bibliography.
The following examples show the more formal versions of the citations.
There is no need to add pseud. after an apparently fictitious or informal
name. (An access date isrequired, see examples elsewhere in this guide.)

1. Jack, February 25, 2010 (7:03 p.m.), comment on Richard Posner,
“Double Exports in Five Years?,” The Becker-Posner Blog,
February 21, 2010,
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-
exports- in-five-years-posner.html.

2. Jack, comment on Posner, “Double Exports.”
Becker-Posner Blog, The. http://uchicagolaw.typepad.com/beckerposner/.

E-mail or text message

E-mail and text messages may be cited in running text (“In a text
message to the author on March 1, 2010, John Doe revealed . . .”) instead of
in a note, and they are rarely listed in a bibliography. The following
example showsthe more formal version of a note.

1. John Doe, e-mail message to author, February 28, 2010.

Item in a commercial database

For items retrieved from a commercial database, add the name of the
database and an accession number following the facts of publication. In this
example, the dissertation cited above is shown as it would be cited if it were
retrieved from ProQuest’s database for dissertations and theses.

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty.” PhD diss., University of Chicago, 2008. ProQuest
(AAT 3300426).


http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-
http://uchicagolaw.typepad.com/beckerposner/
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