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RIGHT TO SAFE WATER: ARGUMENTS FOR ITS LEGAL
ENTITLEMENT IN PAKISTAN

GUVENLI SU HAKKI: PAKISTAN BAGLAMINDA HAK SAHIPLIGINE
DAIR TARTISMALAR

Wagqar Afzal* (2}, Aisha Azeem®

¢ Lecturer in Law, University of Kent, United Kingdom.
® Beaconhouse School Multan.

ABSTRACT

In Pakistan, where over 21 million people, or around 10% of the population, faces challenge of access
to safe drinking water, this article discusses the serious problem of insufficient sanitation facilities and
water purification systems. Even though 92% of the total population has access to potable water, only
36% of the total water is safe to drink. In addition, almost 75% of the population does not have access
to proper sanitation, which increases the likelihood of water-related illnesses. A great deal of avoidable
misery has ensued because of our inability to satisfy fundamental human needs. This study contends
that the right to obtain clean water for human consumption is upheld implicitly by Constitution of
Islamic Republic of Pakistan 1973 and explicitly by international human rights legislation, and the
interpretations of Pakistani courts. By interpreting the access to safe water as a legal entitlement, it
urges the government to make sure all its residents have access to clean water.

Keywords: right to safe water, human rights, constitutional right, right to life, human dignity, Pakistan
oz

Bu makale, niifusun yaklasik %10’ununa tekabiil eden 21 milyondan fazla insanin temiz igme suyuna
erisim sorunu yasadigi Pakistanda, ciddi bir sorun olarak goriilebilen yetersiz sanitasyon (hijyen)
tesisleri ve su aritma sistemlerini ele almaktadir. Toplam niifusun %92’sinin i¢gme suyuna erigimi
olmasina kargin toplam suyun sadece %36’s1 icmek i¢in giivenlidir. Buna ek olarak, niifusun neredeyse
%75’inin uygun sanitasyona erisimi yoktur, bu durum da su ile bulagan hastaliklarin gériilme
olasiligini artirmaktadir. Temel insani ihtiyaglari karsilama noktasindaki yetersizligimiz nedeniyle
aslinda biiyiik ol¢tide kaginilabilir olan bir sefalet ortaya ¢ikmistir. Bu ¢alisma, bireysel titketim i¢in
temiz su elde etme hakkinin 1973 Pakistan Islam Cumbhuriyeti Anayasasi tarafindan ortiilii olarak,
uluslararast insan haklari hukuku kurallart ve Pakistan mahkemelerinin yorumlar: tarafindan ise
agtkea desteklendigini iddia etmektedir. Bu ¢alisma kapsaminda giivenli suya erisimi hakki hukuken

ileri stirtilebilir bir hak olarak yorumlanmak suretiyle hitkiimet tiim sakinlerin temiz suya erisimini
saglamaya cagrilmaktadir.

Anahtar Kelimeler: Giivenli (temiz) su hakki, insan haklari, anayasal hak, yasam hakki, insan onuru,
Pakistan
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1.INTRODUCTION

The issue of access of safe water has only gotten worse since the latest rains.' Almost one
third of Pakistan was submerged in water in July 2022 due to monsoon floods, which wor-
sened the country’s water and sanitation problems.? It may appear like flooding would alle-
viate a water deficit, but in fact, it contaminates the existing water supply much more. Since
all life depends on water, everyone should have access to a reliable source that is both safe
and plentiful. There are measurable health benefits that can be achieved by increasing access
to safe drinking water. Water that does not cause a considerable risk to human health over
the course of an individual’s lifetime is considered “safe drinking water” according to the
World Health Organisation (WHO).? The WHO found that 80 percent of human disorders
in developing countries are caused by biological water contamination.* Due to inadequate
sanitation and unsafely managed drinking water supplies, over 2.3 billion people worldwide
are at danger of contracting water-borne diseases.” Globally, water quality has been steadily
improving, even without human intervention, according to the UNICEF Joint Monitoring
Programme Report 2000-2017.° Worldwide, it shows a 16% improvement in cleanliness
and a 10% improvement in the availability of safely managed drinking water.”

Water contains a number of contaminants that must be carefully monitored and hand-
led, including germs and viruses, metal toxins, industrial and domestic waste, medicines,
and other potentially harmful substances. The present water crisis in Pakistan has seve-
ral root reasons, including climatic changes that impact yearly precipitation, insufficiently
built water storage structures, and governmental pressures. The substantial growth of both
industry and people is another contributor to the increase in demand.® In 2019, Pakistan
experienced significant economic challenges, spending around USD 1.5 billion, because

Waseem Ishaque, Khalid Sultan, and Zia ur Rehman, “Water management and sustainable development in Paki-
stan: environmental and health impacts of water quality on achieving the UNSDGs by 2030 (2024) 6 Frontiers in
Water 1267164.

Rabeea Noor, et al., ‘A comprehensive review on water pollution, South Asia Region: Pakistan’ (2023) 48 Urban
Climate 101413.

Jay Rajapakse, Miriam Otoo, and George Danso, ‘Progress in delivering SDG6: Safe water and sanitation’ (2023)
1 Cambridge Prisms: Water €6.

Prosperous Ahiabli, Peter Adatara, and Ruth Cross, “There is water available and so our hearts are at peace’: explor-
ing the impact of access to safe water on women’s subjective well-being in Ghana’ (2023) 13 (9) Journal of Water,
Sanitation and Hygiene for Development 735-748.

V. Baltag, ‘Progress on drinking water, sanitation and hygiene in schools: global overview on the WASH pro-
gramme’ (2023) 33 (2) European Journal of Public Health 160-190.

Jennyfer Wolf, et al., ‘Burden of disease attributable to unsafe drinking water, sanitation, and hygiene in domestic
settings: a global analysis for selected adverse health outcomes™ (2023) 401 (10393) The Lancet 2060-2071.

7 Charles Nnamdi Olise, Ikechukwu Eke Emeh, and B. A. Amujiri, “Water Sanitation and Hygiene (WASH) Pro-
gramme and the Hygiene Situation in Anambra State: A Focus on Aguata and Anambra East Local Government
Areas’ (2023) 20 (1) African Renaissance 215.

Javed Nawab, et al., ‘Drinking water quality assessment of government, non-government and self- based schemes
in the disaster affected areas of Khyber Pakhtunkhwa, Pakistan’ (2023) 15 (3) Exposure and Health 567-583.
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of inadequate water purification.” Even with UNICEF’s help, the price of supplying water
purification facilities increased from PKR 48 billion to PKR 72 billion between 2016 and
2017. Given the current state of the country’s infrastructure, one could argue that Pakistan’s
provision of clean water will necessitate financial backing.'” Unemployment, illness rates,
and economic instability are just a few of the current issues that are projected to worsen
soon. Right to safe, affordable drinking water, and water is a vital resource under the inter-
national human rights law. Pakistanis are struggling to stay alive due to water contamina-
tion and shortages caused by ineffective water management on the part of the government
and other responsible authorities.! Half of all water-related illnesses and 40% of all deaths
in Pakistan are caused by water that is not fit for human consumption, according to studies
and surveys on community health.”” High levels of arsenic in Pakistan’s drinking water
could harm almost 60 million people. Furthermore, about 1,832 youngsters have lost their
lives in the past four years because of water-related illnesses and drought.” Sewage is the
leading source of water contamination, although pesticides, fertiliser, and industrial eff-
luents also contribute to the problem." Only 20% of the population has access to clean
water for drinking. Worst case scenario for public health: water that is not fit for human
consumption. Water quality declines and human health is negatively impacted by the rele-
ase of hazardous chemicals and untreated waste into water bodies by industries."” Factors
including ignorance, antiquated treatment methods, inexperienced staff, and sloppy quality
control all play a role. An internal and international water war is likely to break out if the
current crisis continues.

> Toqgeer Ahmed, Mohammad Zounemat-Kermani, and Miklas Scholz, ‘Climate change, water quality and water-re-

lated challenges: a review with focus on Pakistan’ (2020) 17 (22) International Journal of Environmental Research

and Public Health 8518.

Amanullah, et al. ‘Effects of climate change on irrigation water quality’ (2020) Environment, climate, plant and

vegetation growth 123-132.

Khulud Qamar, et al., “Water sanitation problem in Pakistan: A review on disease prevalence, strategies for treat-

ment and prevention’ (2022) 82 Annals of Medicine and Surgery 104709

Anh M. Ly, Hayley Pierce, and Michael R. Cope, ‘Revisiting the Impact of Clean Water and Improved Sanitation

on Child Mortality: Implications for Sustainable Development Goals’ (2022) 14 (15) Sustainability 9244.

3 Jamil Ahmed, et al. ‘Drinking water, sanitation, and hygiene (WASH) situation in primary schools of Pakistan:
the impact of WASH-related interventions and policy on children school performance’ (2022) 29 Environmental
Science and Pollution Research 1259-1277.

1 S. Ali, ‘Clean drinking water and future prospective’ (2022) 74 (1) Pakistan Journal of Science 28-39

15 Ashfaq Ahmad Shah, et al. ‘Assessment of safety of drinking water in tank district: an empirical study of water-borne
diseases in rural Khyber Pakhtunkhwa, Pakistan’ (2016) 6 (4) International journal of environmental sciences 418-
428.
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Figure 1: Arsenic affected areas in Pakistan. Source Pakistan Council of Research in Water Resources (PCRWR), Islamabad (2023).

The right to human dignity is included in the fundamental rights guaranteed by the
Constitution of Pakistan. Resultantly, the courts in Pakistan have been among the first to
rule that this right depends on a liveable climate and a clean environment. To realise the
ancillary rights to life and dignity of life, as well as in courts around the globe, Pakistan is on
level with other countries in this regard. There is an irrefutable and permanent connection
between environmental circumstances and human dignity. The basic principle of human
dignity is that every person, regardless of their generation, deserves to be treated with dig-
nity and respect by everyone, to have a complete and meaningful existence, to make their
own decisions, and to be free from the oppression of those in authority.'® In numerous
factual and legal contexts, including those pertaining to civil, political, socioeconomic, and
cultural rights, the idea of human dignity has been utilised.!” The concept that every indivi-
dual possesses inherent value can permeate practically every facet of human existence, inclu-
ding interactions with the natural world, if it is codified in legislation. Pakistani courts have
begun to follow the same line of reasoning as the Human Rights Committee (HRC), which
interpreted governments’ positive responsibilities under article 6 of the ICCPR." Article 9
of the Constitution guarantees the right to life and human dignity, which includes the right
to drinkable water." This article delves into the potential interpretations of this right. From
a global human rights vantage point, the article will initially investigate the concept of a

¢ Misbah Fida, et al., “Water contamination and human health risks in Pakistan: a review’ (2023) 15 (3) Exposure
and Health 619-639.

7" Nadia Khadam, et al., ‘Constitutional Right to Water: Analyzing The Legal Framework and A Way Forward for
Formal Water Governance in Pakistan’ (2023) 58 (6) Journal of Southwest Jiaotong University

'8 Inga T. Winkler, The human right to water; Research handbook on International Water Law (Edward Elgar Publishing,
2019) 242-254.

The Constitution of Islamic Republic of Pakistan, article 9.
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right to clean drinking water. Second, the study will draw attention to important patterns
in interpretation that are crucial to determining the right to safe drinking water based on
the Constitution and how the courts should read it.

2.RIGHT TO SAFE DRINKING WATER IN
INTERNATIONAL HUMAN RIGHTS LAW

The issue of water has been causing international disputes, rising populations, and other
climatic changes are some of the major problems of our day that could impede the achieve-
ment of human development objectives. To start with the UN Charter 1945, for instance,
Article 55 of the UNO Charter is significant in setting the framework for the various eco-
nomic, cultural, and social rights including the right to water. The article mentions higher
standards of living, employment, and good social and economic conditions. Furthermore,
it includes health and education. Access to safe water and effective sanitation has been an

integral part of the right to health.

Because having access to water is essential for both the survival of life and human deve-
lopment, it is necessary to guarantee all the necessary living conditions for attaining the
objectives of human development, which must include the right to water for basic life sub-
sistence.?! It is inconceivable to maintain this mindset in a world where water and sanitation
remain inaccessible to millions of people. No one can live a decent life or exercise their civil
and political rights in the absence of economic and social rights; thus, it is high time that
this perspective changed.? People can only improve their lot in life and develop their talents
when their economic and social rights are fully and effectively enforced.

Everyone has the right to a minimum level of food, clothes, housing, medical treat-
ment, and social services that is sufficient to ensure his or her health and the health of
his or her family, as stated in Article 25 of the Universal Declaration of Human Rights
(UDHR) 1948.7 This trend is supported by the arguments that surrounded the inclu-
sion of the right to a decent standard of living in the UDHR. Whether or not to inc-
lude this right was a contentious issue right up until the conclusion. Additionally, the
world community chose to develop two Covenants on Economic, Social, and Cultural
Rights and the Covenant on Civil and Political Rights, when considering how to make the
Declaration a legally enforceable instrument.? This decision is also indicative of the fact
that certain governments continue to hold the view that these rights give rise to distinct
responsibilities.

2 The United Nation Organisation Charter, article 55
21

Ralph P. Hall, Barbara Van Koppen, and Emily Van Houweling, “The human right to water: the importance of
domestic and productive water rights’ (2014) Science and engineering ethics 20 (2014): 849-868.

22 Tamar Meshel, ‘Human rights in investor-state arbitration: the human right to water and beyond” (2015) 6 (2)

Journal of international dispute settlement 277-307.

% Takele Soboka Bulto, “The emergence of the human right to water in international human rights law: Invention or

discovery’ (2011) 12 Malborne Journal of International Law 290.

2 Nehaluddin Ahmad, ‘Human right to water under international law regime: an overview’ (2020) 46 (3) Common-

wealth law bulletin 415-439.
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The ICCPR in its ‘right to life” includes the state parties” obligation to protect the right
to life. Conventionally, the right has been interpreted in its negative obligations requiring
the states not to interfere in the right to life of individual or deprive one of life without due
process of law. However, in recent developments, the right to life has been interpreted by
setting positive obligations on the states to protect life, making its interpretation wider.”>

The HRC interpreted it by stating:

“The right to life has often been too narrowly interpreted. The expression ‘inberent right
to life’ cannot properly be understood in a restrictive manner, and the protection of this right
requires that states adopt positive measures. In this connection, the Committee considers it
would be desirable for states parties to take all possible measures to reduce infant mortality
and to increase life expectancy, especially in adopting measures to eliminate malnutrition and

epidemics.””®

The method suggests looking at the right to life in a broader context. The HRC finds
that in order to defend the right to life, member states must act to decrease infant mortality,
malnutrition, and epidemics, as stated in the inherent charter of the right to life. Having
access to medicines is crucial for achieving all of these beneficial goals. Human rights provi-
sions at the international and regional levels urge action to ensure everyone has a chance to
live.”” As an example, the European Convention on Human Rights (ECHR) enshrines the
affirmative obligation of governments to accomplish its full realisation.”® Within the sphere
of safeguarding the right to life, the commission incorporates sufficient and suitable medical
treatment. This line of thinking is based on the African Commission on Human and Peop-
les’ Right’s interpretation, which holds that, in cases where the conditions are inhumane,
the right to life encompasses protection from environmental degradation and pollution.
The right to subsist in a dignified manner is guaranteed in the Indian Constitution.”” The
bare necessities for maintaining life include safeguarding one’s health and having access safe
water. As part of its definition of ‘arbitrary deprivation’ of life, the right to exist with comp-
lete dignity is enshrined.

As part of their responsibility to safeguard human life, states must act to improve socie-
tal factors that put people at risk of physical harm or make it difficult for them to live
their lives as they see fit. High rates of criminal and gun violence, pollution of the envi-
ronment, traffic and industrial accidents, life-threatening diseases like malaria and AIDS,
widespread substance abuse, extreme poverty, and homelessness are all examples of these

»  United Nations Human Rights Committee, General Comment No. 36 on Article 6 of the International Covenant
on Civil and Political Rights — Right to life, para 26; UN Human Rights Committee (HRC), CCPR General Com-
ment No. 6: Article 6 (Right to Life), 30 April 1982<https://www.refworld.org/docid/45388400a.html> accessed
16 September 2019; HRC, General Comment No. 6. The Right to Life (Article 6 of the International Covenant
on Civil and Political Rights) (UN Doc. HRC/GC/6; 1982) 5

26 jbid.

¥ Dimitris Xenos, ‘Asserting the right to life (Article 2, ECHR) in the context of industry’ (2007) 8 (3) German Law

Journal 231-253.

Linos-Alexander Sicilianos, ‘Preventing violations of the right to life: Positive obligations under Article 2 of the

ECHR’ (2014) 3 Cyprus Human Rights Law Review 117.

2 ibid.

28
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broader conditions.” In order to address the right to life, it is necessary to take both short-
term steps to guarantee that people have access to food, water, shelter, healthcare, electri-
city, and sanitation, and long-term steps to promote and facilitate adequate general con-
ditions, such as strengthening emergency health services and response operations. Action
plans for the advancement of the right to life should also be developed by states parties.
These plans should include strategies to combat the stigmatisation of diseases, including
STDs, which limits people’s ability to get medical treatment.’’ They should also include
specific plans to educate people about non-violence and de-radicalization initiatives, as
well as campaigns to raise awareness about domestic violence.as well as for expanding ava-
ilability of screenings and therapies to lower rates of maternal and newborn mortality.”?
When called upon, States Parties should also establish disaster management plans and
contingency plans to better prepare for and respond to natural and man-made disasters
like hurricanes, tsunamis, earthquakes, radioactive accidents, and massive cyberattacks, all
of which can have a negative impact on the right to life.? Due to their far-reaching effects,
several duties concerning the necessities for fully exercising the right to life can only be

fulfilled in stages.

To enhance the scope of right to safe drinking water, article 10, The United Nations
Watercourses Convention, finds that the right to access safe water for drinking will take
precedence against the right to use water for agriculture, power generation, or any other
use inside a state and against any other riparian state.** The International Law Commission
(ILC) on declarations and resolutions regarding international watercourses, together with
their comprehensive reports.®® Furthermore, The Convention emphasises the need for colla-
boration based on equal sovereignty, territorial integrity, and the international watercourse,
to provide a general framework for both current and future generations. Undoubtedly, the
Convention is currently and will continue to be the most authoritative legal document in
the realm of International Water Law. Regrettably, despite almost the last 27 years of pre-
paratory work and a decade since its approval, the UN Watercourse Convention has a slim

likelihood of being enacted.?

The Stockholm Conference, convened in 1972, was a United Nations gathering focused

3% United Nations Human Rights Committee, General Comment No. 36 on Article 6 of the International Covenant

on Civil and Political Rights — Right to life, para 26; UN Human Rights Committee (HRC), CCPR General Com-
ment No. 6: Article 6 (Right to Life), 30 April 1982<https://www.refworld.org/docid/45388400a.html> accessed 16
September 2019
3t ibid.
2 ibid.
3 ibid.
3 Alena Drieschova, Mark Giordano, and Itay Fischhendler, ‘Climate change, international cooperation and adap-
tation in transboundary water management’ (2009) Adapting to climate change. Thresholds, values, governance
384-398.
Andrea M. Keessen, and Helena FMW van Rijswick, ‘Adaptation to climate change in European water law and
policy’ (2012) Utrecht Law Review 38-50.

% ibid.
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on the human environment.’” The Stockholm Declaration specifically stated that access to
safe water is a human right.’® The Declaration is an early environmental instrument that
acknowledges the essential entitlement to an environment that enables a life of respect and
prosperity. It also emphasises the need to protect the earth’s natural resources, such as water,
flora, and fauna, land, and air for the advantage of both current and future generations.”
The primary objective of this conference was to assess the scarcity and inefficient utilisa-
tion of water, as well as any concerns to sustainable development associated with scarcity.*
Forty-nine Experts from different states unanimously agreed that ‘access to clean water and
sanitation’ is an international human right.

International human rights are inherently indivisible and linked. However, in prac-
tice, their enforcement was divided into two distinct tiers.*' The indivisibility of human
rights is evident in the UDHR, which serves as a fundamental statement on human rights.
However, it is important to note that the declaration is not legally enforceable. The legal
framework of human rights is divided into two separate covenants, namely the ICCPR
and the ICESCR. The principles of indivisibility of human rights are essential for imple-
menting the international human rights framework established by the international bill of
rights. The implementation of a particular human rights element is interconnected with
other human rights.

The issue over the justiciability of ESCRs has arisen due to the unequal treatment of
human rights. The CRRs have been extensively integrated into domestic constitutions,
allowing them to be justifiably invoked when domestic courts can assess any legislative or
executive action that goes against the principles of civil and political rights.** In contrast,
Economic, Social, and Cultural Rights (ESCRs) did not receive the same degree of prote-
ction, as a breach of these rights did not grant courts the authority to define the extent of
states’ responsibilities. The CESCR has consistently endeavoured to raise the status of rights
under ICESCR to the equivalent level enjoyed by civil and political rights.* The imple-
mentation of ESCR is a gradual process that involves several stages, including recognition,
safeguarding, and fulfilment of obligations. States that are parties to the ICECSR are obli-
gated to ensure that no rights guaranteed by the covenant are denied. Instead, they must

% E. Thomas Sullivan, “The Stockholm conference: A step toward global environmental cooperation and involve-
ment (1972) 6 Indiana Law Review 267.

¥ ibid.

¥ Michael W. Manulak, ‘Multilateral solutions to bilateral problems: The 1972 Stockholm conference and Canadian
foreign environmental policy’ (2015) 70 (1) International Journal 4-22.

% Muhammad Mizanur Rahaman, and Olli Varis., ‘Integrated water resources management: evolution, prospects and

future challenges, (2005) 1 (1) Sustainability: science, practice and policy 15-21.

4 Nathan Geffen, ‘Justice after AIDS Denialism: Should there be Prosecutions and Compensation?” (2009) 51(4)
Journal of Acquired Immune Deficiency Syndromes 454-5.

%2 Gauthier De Beco, ‘The indivisibility of Human Rights and the Convention on the Rights of Persons with Disabil-

ities’ (2019) 68 (1) International & Comparative Law Quarterly 141-160.

Victoria Hamlyn, “The Indivisibility of Human Rights: Economic, Social and Cultural Rights and the European

Convention on Human Rights’ (2008) 40 BLJ 13.

43



(2024) 2(2) The Bogazi¢i Law Review 123

demonstrate that they have made every effort to protect these rights.**

The notion of human rights is evolving.* Enforcing states can modify civil, political,
economic, social, and cultural rights, except for non-derogable rights.*® States have the aut-
hority to impose restrictions or establish the means of implementing different human rights
within their jurisdictions. However, it is crucial for them to ensure that the actions taken
are unbiased and implemented with utmost dedication to uphold the principles of human
rights. Consequently, the implementation of the ESCR is consistently evaluated based on
the ability of nations to uphold these rights.*’” For example, the evaluation of the right to
health and its implementation will vary according to distinct criteria in developed, develo-
ping, and least-developed nations.

3.RIGHT TO SAFE WATER IN PAKISTAN

3.1. RIGHT TO SAFE WATER-RELATED OBLIGATIONS OF
PAKISTAN UNDER INTERNATIONAL LAW

Pakistan was among the early adopters of the 2030 Agenda, making it a part of their
National Agenda through a resolution passed by the National Assembly No. 113 on Feb-
ruary 19, 2016.*® The Ministry of Planning, Development and Special Initiatives and the
UNDP have signed a framework agreement under a National Initiative for SDGs, as part
of Vision 2025.% This agreement aims to create strategies for achieving the SDGs based on
the priorities of the Federal and Provincial governments. It will involve collaboration with
the private sector, civil society, and academia. As part of the National Initiative for the Sus-
tainable Development Goals (SDGs), each of the four provincial governments is responsible
for creating their own projects that align with the SDGs.” These projects will be tailored
to the specific priorities and preferred approaches of each province. As a result, SDGs task
forces were created in the Planning and Development Department, while SDG committees
and task forces were established in national and provincial parliament. The SDGs acknow-
ledge that each goal has a ripple effect on other targets due to the interrelated nature of the
challenges. For example, pursuing SDG 6 requires the simultaneous achievement of targets
in Goal 4 (quality education), Goal 10 (reduced inequalities), Goal 5 (gender equality),
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inequities through the human right to development’ (2009) 23 (2) Bioethics 112-122.
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Goal 13 (climate action), and so on. Governments should strategically exploit the intercon-
nectedness of the Sustainable Development Goals (SDGs) to effectively achieve the goals.”!
The connection between human dignity and access to clean water is permanent and unqu-
estionable. The concept of the right to human dignity asserts that every person, both now
and in the future, has the entitlement to be treated with equal respect by others, to have the
freedom to live their life to the fullest, make choices, and be protected from arbitrary actions
by those in positions of authority.”> The UDHR begins its preamble with a strong recog-
nition of the dignity of every individual and a commitment to its importance in human
rights.” It states that acknowledging the inherent dignity and equal and inalienable rights
of all human beings is the basis for freedom, justice, and peace in the world. The principle
of human dignity has been utilised in diverse factual and legal contexts, encompassing civil,
political, socio-economic, and cultural rights. The General Comment’s discussion focuses
on the implementation of water rights.> The CESCR has observed that although the Cove-
nant allows for gradual realisation and recognises the limitations imposed by resource ava-
ilability, it also places immediate obligations on State parties. Once the concept that every
individual in the human race possesses equal value is firmly established in legal systems, its
implementation may be observed in almost every aspect of human existence, including the
manner in which humans engage with their surroundings.”® The UN Special Rapporteur
on the human rights to safe drinking water and sanitation states that the fulfilment of these
rights involves both ensuring equal access for all population groups and improving the qua-
lity of services offered. The human right to water encompasses five distinct dimensions, as
outlined in General Comment No. 15 of the UN Committee of Economic, Cultural, and
Social Rights.”® These dimensions include the provision of adequate, secure, satisfactory,
physically reachable, and inexpensive water for personal and household purposes.

Pakistan has recognised the rights to sanitation and water within regional cooperation
organisations.”” Pakistan recognised the importance of access to sanitation and safe drin-
king water as a basic human right before the approval of the UN Resolution in 2010.
It also emphasised the significance of prioritising sanitation based on national standards.
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Pakistan has formally ratified all major human rights treaties, including the Convention on
the Rights of the Child in 1990 and the Convention on the Elimination of All Forms of
Discrimination Against Women in 1996.>° In 2008, the ICECSR was legally adopted by
Pakistan.®® In 2010, both the ICCPR and the Convention against Torture, Cruel, Inhuman
and Degrading Treatment or Punishment were ratified. Regardless of any concerns or decla-
rations made by the country, it is obligated by international law to protect the human right
to water. The concerns mostly relate to Pakistan’s adherence to the principals of Islam, the
terms of the constitution, and the rejection of the authority of other judicial bodies, such
as the ICJ.%" Pakistan has formally approved and accepted all of the Geneva Conventions.
Nevertheless, it has not yet given its formal approval to the optional protocols.”? Consequ-
ently, the obligations pertaining to the release of water, as outlined in General Comment 15,
as well as in treaty and customary law, can be fully enforced.

3.2. RIGHT TO SAFE WATER-RELATED OBLIGATIONS OF
PAKISTAN UNDER DOMESTIC LAW

The Constitution of Pakistan does not provide a guarantee for the rights to water and
sanitation.® As of 2018, UNEP Reports that around 88 nations have officially incorporated
a specific constitutional provision guaranteeing the right to a healthy environment or access
to water.* Furthermore, around twelve additional countries acknowledge the existence of a
fundamental entitlement to a healthy environment and the availability of water implicitly,
often through the recognition of rights such as the right to life, dignity, or health. Pakistani
courts have been at the forefront of recognizing that a sound environment and a stable
climate are crucial for upholding the constitutionally guaranteed right to human dignity.®
Pakistan is on equal footing with regards to the recognition of the concept of human dig-
nity, as it has been acknowledged in many time periods, geographical locations, and cul-
tures.® This recognition is evident in both international and local law, as well as in courts
worldwide.

Furthermore, the right to dignity in Pakistan has served as the fundamental constitutional
basis for compelling actions, particularly in relation to the subject matter of this article. The
progressive analysis of the significance of dignity in legal matters, as demonstrated in these
decisions, has also influenced the legal principles applied to address environmental issues,
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such as the rights to water and a stable climate, which will be examined in the following sec-
tion. The findings of the court in Asghar Leghari v Federation of Pakistan®, the High Court
ruled that the government must take significant action to address climate change. The court
interpreted those fundamental rights in the constitution, including the right to life, includes
the positive obligations of the state including protection of safe and clean environment. The
same may be interpreted under the right to human dignity, complemented with constitutio-
nal ideals of social and economic rights. The court found that the international standards on
health environmental principles of sustainable development are the state obligations under
the right to life and dignity of human life.®® According to the findings in the case, the term
‘life’ is highly significant as it encompasses all aspects of human existence. Life encompasses
all the privileges and resources that an individual born in a democratic nation is legally and
constitutionally allowed to enjoy with honour and respect.®’

Courts could go beyond their traditional role and ensure that governmental choices affe-
cting the environment are made solely based on human dignity, in all its different forms,
without facing accusations of judicial activism. Ultimately, the preservation of human dig-
nity is arguably the determining factor in assessing the required amount of clean water,
establishing suitable environmental measures for the extraction of natural resources, and
promoting climate justice.

The Supreme Court of Pakistan, in Government of Sindh Versus Secretary Health Depart-
ment, has interpreted the scope of health-related challenges under the right to life. The case
originally involved the domain of federal and provincial legislative authority over health
and related issues. The Constitution is federal. It defines legislative lists for both centre
and the provinces. The court while interpreting the obligation of the government towards
protecting health and related issues commented that the protection of health is an integral
part of the right to life. Finding of the court finds: “Art. 9---Right to life---Scope---Right
to healthcare---Right to life undoubtedly entailed the right to healthcare which meant that
everyone had the right to the highest attainable standard of physical and mental health
and this comprised of access to all kinds of medical services including but not limited to
hospitals, clinics, medicines and services of medical practitioners which must not only be
readily available and easily accessible to everyone without discrimination, but also of high
standard---Federal Government had an obligation to carry out all necessary steps to ensure
realization of this goal.””®

The judgement from the highest court of Pakistan has clearly outlined the elements of
the government’s responsibilities in safeguarding public health within the framework of the
right to life. The elements of the right to healthcare align with the provisions of Article 12
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of the ICECSR. The state has a responsibility to safeguard the well-being of its inhabitants,
encompassing both their bodily and mental health.” Furthermore, the judgement stipulates
that access to healthcare services is a prerequisite for the right to life. An in-depth examina-
tion of the conclusions in the ruling indicates that the broader understanding of the right to
life by the constitutional courts is advantageous in safeguarding aspects of life that are not
explicitly addressed in the fundamental rights outlined in the constitution. The ruling has
paved the door for health-care facilities to be considered as obligations of the state, since it
has been interpreted within the framework of the right to life.

4. CONCLUSION

The arguments conclude that human right to safe water exists in the domestic laws of
Pakistan indirectly and international human rights law directly. The courts in Pakistan have
interpreted right to safe water under the right to life and human dignity in line with inter-
national human rights law. The courts have adopted an approach of interconnectedness of
fundamental rights enshrined in the Constitution of Islamic Republic of Pakistan 1973 that
is similar to the approach taken by the treaty bodies working for the international human
rights law such as the ESCR and the HRC. This paper argues that the indirect interpreta-
tion of right to safe water under the right to life and human dignity may be a transitional
solution. To find a sustainable access to safe water, the state has to do more in term of
enhancing the status of access to safe water as an independent right as well as taking all
possible policy steps to realise the right to access to safe water.

BIBLIOGRAPHY

Ahiabli P, Adatara P and Cross R, “There is water available and so our hearts are at peace’: exploring the
impact of access to safe water on women’s subjective well-being in Ghana’ (2023) 13 (9) Journal of
Water, Sanitation and Hygiene for Development 735-748.

Ahmad N, ‘Human right to water under international law regime: an overview’ (2020) 46 (3) Commonwealth
law bulletin

Ahmad N, ‘Human right to water under international law regime: an overview’ (2020) 46 (3) Commonwealth
law bulletin

Ahmed ] et al. ‘Drinking water, sanitation, and hygiene (WASH) situation in primary schools of Pakistan:
the impact of WASH-related interventions and policy on children school performance’ (2022) 29
Environmental Science and Pollution Research

Ahmed W et al., ‘Assessing and prioritizing the climate change policy objectives for sustainable development
in Pakistan’ (2020) 12 (8) Symmetry 1203.

Ali §, ‘Clean drinking water and future prospective’ (2022) 74 (1) Pakistan Journal of Science

Amanullah et al. ‘Effects of climate change on irrigation water quality’ (2020) Environment, climate, plant
and vegetation growth

Arora NK, and Isha Mishra, ‘Sustainable development goal 6: global water security’ (2022) 5 (3)
Environmental Sustainability

Baltag V, ‘Progress on drinking water, sanitation and hygiene in schools: global overview on the WASH

7t Amr Ibn Munir, ‘Article 9 of the Constitution of Pakistan: The Right to Life or Substantial Due Process?’ < https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=4522566> accessed 18 April 2024.



128  W. Afzal, A. Azeem

programme’ (2023) 33 (2) European Journal of Public Health ckad

Bulto TS, “The emergence of the human right to water in international human rights law: Invention or
discovery’ (2011) 12 Malborne Journal of International Law

Carey H, ‘“The special rapporteur on the human rights to safe drinking water and sanitation: an assessment

of its first dozen years’ (2020) 16 (2) Utrecht Law Review

Cho ], Alberto Isgut, and Yusuke Tateno, ‘Pathways for adapting the Sustainable Development Goals to
the national context: the case of Pakistan’ (2017) 24 (2) Fostering productivity in the rural and
agricultural sector for inclusive growth in Asia and the Pacific

D’Amato A, The concept of Custom in International Law (1971 Cornell University Press)

De Beco G, “The indivisibility of Human Rights and the Convention on the Rights of Persons with
Disabilities’ (2019) 68 (1) International & Comparative Law Quarterly 141-160.

Diemer A, and Faheem, ‘Sustainable Development Goals and Education in Pakistan: the new challenges for
2030’ (2020) Paradigms, Models, Scenarios and Practices for Strong Sustainability 359- 370.
Drieschova A, Mark Giordano, and Itay Fischhendler, ‘Climate change, international cooperation and
adaptation in transboundary water management’ (2009) Adapting to climate change. Thresholds,

values, governance

Fida M, et al., “Water contamination and human health risks in Pakistan: a review’ (2023) 15 (3) Exposure
and Health

Fida M, et al., “Water contamination and human health risks in Pakistan: a review’ (2023) 15 (3) Exposure
and Health

Fox AM, and Benjamin Mason Meier, ‘Health as freedom: addressing social determinants of global health
inequities through the human right to development’ (2009) 23 (2) Bioethics

Geffen N, ‘Justice after AIDS Denialism: Should there be Prosecutions and Compensation?’ (2009) 51(4)
Journal of Acquired Immune Deficiency Syndromes

Hall PR, Van Koppen B and Van Houweling E, “The human right to water: the importance of domestic and
productive water rights’ (2014) Science and engineering ethics

Hamlyn V, “The Indivisibility of Human Rights: Economic, Social and Cultural Rights and the European
Convention on Human Rights’ (2008) 40 BL]J

HRCee, General Comment No. 6. The Right to Life (Article 6 of the International Covenant on Civil and
Political Rights) (UN Doc. HRC/GC/6; 1982)

Keessen MA and van Rijswick H FMW, ‘Adaptation to climate change in European water law and policy’
(2012) Utrecht Law Review

Khadam N et al, ‘Constitutional Right to Water: Analyzing The Legal Framework and A Way Forward for
Formal Water Governance in Pakistan’ (2023) 58 (6) Journal of Southwest Jiaotong University

Kojo Y, ‘Global Issues and Business in International Relations: Intellectual Property Rights and Access to
Medicines’ (2018) 18 International Relations of the Asia-Pacific

Lau M, “The role of environmental tribunals in Pakistan: Challenges and Prospects’ (2018) 20 (1) Yearbook
of Islamic and Middle Eastern Law Online

Ly AM, Pierce H and Cope MR, ‘Revisiting the Impact of Clean Water and Improved Sanitation on Child
Mortality: Implications for Sustainable Development Goals’ (2022) 14 (15) Sustainability

Manulak MW, ‘Multilateral solutions to bilateral problems: The 1972 Stockholm conference and Canadian
foreign environmental policy’ (2015) 70 (1) International Journal 4-22.

Marks SP, “ The Evolving Field of Health and Human Rights: Issues and Methods’ (2002) 30 Journal of Law,
Medicine & FEthic



(2024) 2(2) The Bogazi¢i Law Review 129

Meshel, T., ‘Human rights in investor-state arbitration: the human right to water and beyond’ (2015) 6 (2)
Journal of international dispute settlement

Mujtaba G et al., ‘A holistic approach to embracing the United Nation’s Sustainable Development Goal
(SDG-6) towards water security in Pakistan’ (2024) 57 Journal of Water Process Engineering

Naveed RT et al., ‘Small and medium-sized enterprises failure in providing workers™ rights concerning
Sustainable Development Goals-2030 in Pakistan’ (2022) 13 Frontiers in Psychology

Noor R et al., ‘A comprehensive review on water pollution, South Asia Region: Pakistan’ (2023) 48 Urban
Climate

Olise CN, Eke Emeh I, and Amujiri BA, “Water Sanitation and Hygiene (WASH) Programme and the
Hygiene Situation in Anambra State: A Focus on Aguata and Anambra East Local Government Areas’
(2023) 20 (1) African Renaissance

Qamar Ketal., “Water sanitation problem in Pakistan: A review on disease prevalence, strategies for treatment
and prevention’ (2022) 82 Annals of Medicine and Surgery

Rahaman MZ and Varis O, ‘Integrated water resources management: evolution, prospects and future
challenges, (2005) 1 (1) Sustainability: science, practice and policy

Rajapakse R, Otoo M and Danso G, ‘Progress in delivering SDG6: Safe water and sanitation’ (2023) 1
Cambridge Prisms: Water

Saheed RH Hina and Shahid M, “Water, Sanitation and Malnutrition in Pakistan: Challenge for Sustainable
Development” (2021) 6 Global Politics Review

Saleem MS, Agsa Tasgheer, and Tehreem Fatima, ‘Investigating Judicial Activism in Pakistan: Analyzing
Significant Precedents in the Promotion of Environmental Sustainability’ (2023)

Salman MA, ‘“The human right to water and sanitation: is the obligation deliverable?’ (2014) 39 (7) Water
International

Shah AA et al. ‘Assessment of safety of drinking water in tank district: an empirical study of water-borne
diseases in rural Khyber Pakhtunkhwa, Pakistan’ (2016) 6 (4) International journal of environmental
sciences

Sicilianos L, ‘Preventing violations of the right to life: Positive obligations under Article 2 of the ECHR’
(2014) 3 Cyprus Human Rights Law Review

Sullivan ET, “The Stockholm conference: A step toward global environmental cooperation and involvement’
(1972) 6 Indiana Law Review 267.

The Constitution of Islamic Republic of Pakistan
The United Nation Organisation Charter

United Nations Human Rights Committee, General Comment No. 36 on Article 6 of the International
Covenant on Civil and Political Rights — Right to life, para 26; UN Human Rights Committee
(HRC), CCPR General Comment No. 6: Article 6 (Right to Life), 30 April 1982

Wani RA, and Ishfaq Ahmad Bhat, “Water, Essential for Survival: Scrutinizing the Water Conflict of India-
Pakistan’ (2022) The Journal of Oriental Research Madras

Winkler IT, The human right to water; Research handbook on International Water Law (Edward Elgar
Publishing, 2019)

Wolf ] et al., ‘Burden of disease attributable to unsafe drinking water, sanitation, and hygiene in domestic
settings: a global analysis for selected adverse health outcomes’ (2023) 401 (10393) The Lancet

Xenos D. ‘Asserting the right to life (Article 2, ECHR) in the context of industry’ (2007) 8 (3) German Law

Journal

Zhang D, et al. “Water scarcity and sustainability in an emerging economy: a management perspective for
future’ (2020) 13 (1) Sustainability



The Bogazi¢i Law Review

ISSN: 3023-4611
Journal homepage: https://dergipark.org.tr/tr/pub/blr

How the UN Security Council’s Failure to Uphold International Law
Has Contributed to Violence and Chaos in the Muslim World: The
Wars of Aggression Against Yemen (2015- ) and Gaza (2023-)

Birlesmis Milletler Giivenlik Konseyinin Uluslararas: Hukuku Uygulamadaki
Basarisizliginin Miisliiman Diinyasinda Siddet Ve Kaosa Katkisi: Yemen'e
(2015- ) Ve Gazze’ye (2023- ) Yonelik Saldir: Savaslar:

Berdal Aral

To cite this article: Berdal Aral, ‘How the UN Security Council’s Failure to Uphold
International Law Has Contributed to Violence and Chaos in the Muslim World: The
Wars of Aggression Against Yemen (2015- ) and Gaza (2023- )’ (2024) 2(2) The Bogazici
Law Review 130.

Submission Date: 14 September 2024
Acceptance Date: 22 January 2025

Article Type: Research Article

© 2024 Berdal Aral. Published with license by Bogazici University
Publishing

B8 Published online: January 2025

(¢ Submit your article to this journal (J

Full Terms & Conditions of access and use can be found at

https://dergipark.org.tr/tr/pub/blr



The Bogazici Law Review | 2024, Vol. 2, No. 2, 130-153 DOI: 10.69800/blr.1549975

HOW THE UN SECURITY COUNCILS FAILURE TO UPHOLD
INTERNATIONAL LAW HAS CONTRIBUTED TO VIOLENCE
AND CHAOS IN THE MUSLIM WORLD: THE WARS OF
AGGRESSION AGAINST YEMEN (2015-) AND GAZA (2023-)"

BIRLESMIS MILLETLER GUVENLIK KONSEYININ ULUSLARARASI
HUKUKU UYGULAMADAKI BASARISIZLIGININ MUSLUMAN
DUNYASINDA SIDDET VE KAOSA KATKISI: YEMEN’E (2015- ) VE
GAZZE’YE (2023- ) YONELIK SALDIRI SAVASLARI

Berdal Aral

Professor, Istanbul Medeniyet University, Faculty of Political Science, Department of International Relations.

ABSTRACT

This paper draws on the perverse use of international law by hegemonic powers on the subject of the use
of force in international relations. In order to expose the distortive interpretation and implementation,
by major powers, of the UN Charter and other instruments and sources of international law, this
study draws on two cases of the wars of aggression targeting Yemen and Gaza respectively. The failure
of the UN Security Council to take punitive action against the Saudi-led coalition forces and Israel, as
the two perpetrators of crimes of aggression against the victimises peoples, in order to end hostilities,
has been a tragic testimony to the endurance of the colonial and asymmetrical roots of existing rules
and principles of international law. The two cases and the dominant narrative surrounding them
which has tended towards blaming the victims also point to the complicity between the centres of
political power and the predominant media.

Key words: Hegemonic international order, wars of aggression against Yemen and Gaza, genocide in
Gaza, UN Security Council resolutions

OZET

Bu makale, oncelikle, i¢inde bulundugumuz yiizyilda hegemonik Bau giigleri tarafindan uluslararast
hukukun ¢arpik kullanimlarini ve Birlesmis Milletler Giivenlik Konseyinin gii¢c kullanimina dair
suiistimal niteligindeki y6nlendirmelerini genel anlamda elestirmektedir. Ardindan, Miisliiman
diinyasindaki mevcut sorunlari koriikleyen iki olay ele alinmakeadir: Yemen (2015- ) ve Gazze'deki
(2023- ) savaglar. Makale, Birlesmis Milletler Giivenlik Konseyi’nin bu iki krizdeki tutumunun
ardindaki ikiytizliligiin ve cifte standardin mevcut uluslararas: diizenin giivenilirligini azalttugini
savunmaktadir. Bu makale, basta ABD olmak {izere, hegemonik uluslararast aktdrler tarafindan
kullanilan stratejileri ve hala biiyiik 6l¢tide Bat’nin kontroliinde olan uluslararast ana akim medyanin,
Yemen ve Gazze'deki saldirt savaglarinin faillerini aklamak {izere ne sekilde kullanildigini ortaya
koymay1 amaglamaktadir. Burada, ayni zamanda, goriiniiste Husileri iktidardan uzaklagtirmak
amaciyla gerceklestirilen, Suudi Arabistan liderligindeki ¢ok uluslu askeri miidahaleye bir yasal ¢cerceve
kazandirmak amaciyla, Yemen krizine iligkin olarak alinmis olan Birlesmis Milletler Giivenlik Konseyi
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kararlarina ve 6nde gelen Bauli giigler ile medyanin tirettigi sdylemsel carpitmalara yer verilmistir.
Makale, Israil'in Ekim 2023’te Gazze'ye yonelik hayata gegirdigi ve halen vahsetini yitirmemis
olan soykirim niteligindeki saldirisini incelemekte ve Birlesmis Milletler Giivenlik Konseyi’nin bu
korkung trajediye karsi sergilemis oldugu performansi sorgulamaktadir. Yemen 6rneginde oldugu
gibi, burada da, mevcut uluslararas: diizenin hakim giigleri ve onlarin medya organlari tarafindan
Filistinlilerin magduriyetini inkar etmek ve Gazze'deki Siyonist suglari 6rtbas etmek amaciyla tiretilen
carpik anlatlar ele alinmaktadir. Bu ¢aligma, Yemen, Ukrayna ve Gazze'deki savaglarin hakim giicler
tarafindan ne sekilde ele alindigini kargilastirarak emperyalizm, uluslararast hukuk ve BM sistemi
arasindaki baglantilara dair bazi elegtirel degerlendirmelerle devam etmektedir. Makale, hala biiyiik
olctide Bau giiglerinin etkisi altinda olan mevcut uluslararast diizenin yasal ve kurumsal temellerinin
“adaletin sagmasi” sonucunu doguran ve Miisliman diinyasinin daha da marjinallesmesine yol acan
vahim durumuna iligkin bazi degerlendirmelerle sona ermektedir.

Anahtar kelimeler: Hegemonik uluslararasi diizen, Yemen ve Gazze'ye karst saldiri savaglari, Gazze
soykirimi, BM Giivenlik Konseyi kararlari

1.INTRODUCTION

This paper begins with an overall critique of the perverse uses of international law and
the abusive manoeuvring of the UN Security Council by hegemonic Western powers in
this century on the use of force in this century. It, then, looks into the two cases which,
the paper claims, have added fuel to the existing grievances of the Muslim world: the wars
in Yemen (2015- ) and Gaza (2023- ). It argues that the hypocrisy and double standards
which underlay the attitude of the UN Security Council in these two crises, have further
diminished the credibility of the existing international order. This essay seeks to unfold
the strategies deployed by hegemonic international actors, first and foremost the United
States (US/USA), and the internationally prevalent mainstream media still mainly cont-
rolled by the West to absolve the perpetrators of the wars of aggression in Yemen and
Gaza. Then, simultaneously, it inquiries into the UN Security Council resolutions on the
Yemeni crisis as well as on the discursive distortions produced by major Western powers
and the media in order to render some legality to the Saudi-led multinational military
intervention in Yemen which was ostensibly intended to oust the Houthis from power.
The paper proceeds with an investigation into Israel’s genocidal assault on Gaza in Octo-
ber 2023 which has yet to lose its ferociousness and then probes into the performance of
the UN Security Council in dealing with this horrendous tragedy. As is done in the case
of Yemen, this will be done together with the perverse narrative produced by the overlords
of the current international order and their media outlets to deny the victimhood of the
Palestinians and gloss over the Zionist crimes in Gaza. This study proceeds with some cri-
tical remarks about the links between imperialism, international law and the UN system
by making comparisons between the wars in Yemen, Ukraine, and Gaza to see how they
have been handled by international hegemonic actors. The paper ends with a few remarks
on the regrettable state of the legal and institutional underpinnings of existing interna-
tional order, still largely under the sway of Western powers, that has perpetually resulted
in the ‘miscarriage of justice’ which in turn has led to the further marginalization of the
Muslim world.
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2. THE ABUSIVE ‘USE’ OF INTERNATIONAL LEGAL
RULES ON THE USE OF FORCE AS A MAJOR
COMPONENT OF THE VICTIMISATION OF THE MUSLIM
WORLD

On a host of issues from self-determination to the use of force, from jus in bello to the
principle of non-intervention, international law is often neither consistently interpreted
nor fairly applied. The international order is still reflective of the hegemonic privileges and
immunities of the bloc of Western powers led by the US. The marginalization of the Third
World and the Muslim World through, inter alia, one sided application of international law
which often operates to the benefit of hegemonic powers is a major aspect of the existing
international legal system and decision-making apparatus in spite of the relative decline of
the Western power and the emergence of rising powers such as China, India and Brazil.
This suggests that neo-colonial domination, imperialistic interventions, and economic exp-

loitation still stand as the major characteristics of the asymmetrical relationship between the
West and the Rest.

The hegemonic use of international law as part of the overall Western attempts to main-
tain its global control of the natural sources, energy supply lines, decision-making appa-
ratus, economic and financial riches within the existing ‘globalized’ international order,
combined with its discursive monopoly, is not likely to go away in the foreseeable future.
This asymmetry is nowhere more visible then on the subject of the rules and principles of
international law dealing with the use of force. International legal norms on the use of force
have disappointingly not delivered us from the hell of wars and conflicts during the Cold
War simply because they have been among the most intensely infringed norms of interna-
tional law since 1945.

Most instances of military aggression since the founding of the UN have not been ter-
minated thanks to the sanctions or military enforcement actions authorised by the Security
Council. American imperialistic aggressions especially in southeast Asia and central Ame-
rica, those by the Soviet Union in eastern Europe and Afghanistan, and the ones carried out
by the British and French in colonial territories and in a number of post-colonial countries
like Egypt, and finally Israeli military aggressions and seizure of territory from Palestinians
and neighbouring Arab states did not result in successful mobilization of the collective secu-
rity system within the Security Council. A rare occasion when the Security Council showed
its fist by fully implementing the powers it assumed under Chapter VII of the UN Charter'
was the Iraqi occupation of Kuwait in August 1990. Iraq was punished and condemned to
years of international sanctions simply because it was the ‘wrong’ state to have engaged in
the illegal use of force.

After the Cold War, it was claimed by a triumphant US that this new episode in human
history would herald the birth of a ‘new’ international order that would be more peaceful
and just than the previous one. Sadly, however, there have been many instances when a

' Charter of the United Nations (26 June 1945) UNTS XVI.



(2024) 2(2) The Bogazi¢i Law Review 133

panoply of Western actors, first and foremost, the US and Britain, have been engaged in
military aggressions against numerous states and non-state actors in Asia and Africa. These
illegal® military campaigns from the occupation of Afghanistan (2001) and Iraq (2003) to
the carpet bombing of Syria on the pretext of fighting ISIS (2014) caused enormous suffe-
ring to the peoples inhabiting the countries facing these military assaults. Not surprisingly,
the ‘aggressors’ have almost never been punished for their crimes. This lack of fairness and
culture of immunity for the ‘sacred cows’ of the international system, also have also played
themselves out in cases when an ally/friend of the West has launches (illegal) armed attack
and/or military intervention against a non-Western state or non-Western non-state actor.
Even in this age in which international law is considered by many to be ‘universal’ and ‘fair’,
any state or non-state subject that happens to be viewed by the hegemonic West as ‘unf-
riendly/hostile’, the global legal and political apparatus, alongside the mainstream Western
media, will most likely be mobilized against the latter in order to condemn it to a probable
victimhood, possibly at the hands of a Western ‘ally’.

Hence, the West extends its de facto immunity from the norms of international law on the
use of force to its non-Western allies that happen to serve Western imperial interests against
states and non-state actors viewed as ‘hostile’, ‘unruly’, ‘extremist/fanatical’ or ‘terrorists’. In
such instances, the West not only protects its non-Western ‘allies’ from any punitive action
by, say, the UN, but also tends to provide active military, logistical and political support for
its aggressive ‘friends’. This was the case when, for instance, with American encouragement,
Ethiopia occupied Somalia in 2006 which lasted for three years. This serious breach of
international law, also constituting ‘international crime’ as well as a violation of obligations
erga omnes, was not even ‘condemned’ by the UN Security Council during the course of
the crisis. On the contrary, the Council was supportive of Ethiopia throughout its illegal
military campaign in Somalia an indication of which was its branding of armed resistance
to the Ethiopian occupation as “acts of violence and extremism”.?

This is the overall legal background that needs to be furnished so that we could make
sense of the two deeply traumatic incidents, still raging at the time of writing, involving
military aggressions with thoroughly disturbing humanitarian consequences: military assa-
ults on Yemen and Gaza/Palestinians by a Saudi-led coalition of states and Israel respecti-
vely.

2 They were illegal because they all lacked specific authorisations for the use of force as conferred by the UN Security

Council on the eve of armed aggression against the victim states. Besides, the imperialistic ambitions of the pioneer-
ing states, in particular, the USA and Britain, were known to be the real motives behinds the military campaigns in

question.

> UNSC Res. 1766 (23 July 2007) UN Doc. S/RES/1766
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3.MAIN STRATEGIES DEPLOYED BY HEGEMONIC
INTERNATIONAL ACTORS AND THE MAINSTREAM
MEDIA TO VINDICATE THE PERPETRATORS OF THE
WARS IN YEMEN (2015- ) AND GAZA (2023-)

3.1. THE CASE OF YEMEN

In September 2014, President Abd-Rabbu Mansour Hadi of Yemen was ousted and
the capital Sana’a seized by the opposition Houthi* forces that represented a little over
one third of the population of Yemen and belonged to a moderate version of Shia Islam.
Feeling threatened by the overthrow of President Hadi, on 25 March 2015, Saudi Ara-
bia announced the onset of a military intervention in Yemen, coined Operation Decisive
Storm, jointly with scores of Arab states, namely Egypt, Bahrain, Kuwait, Qatar, the United
Arab Emirates, Jordan, Sudan, and Morocco. The dual purpose of the military campaign
was to back up and restore the authority of the Hadi government and to neutralize the
Houthi ‘aggression’ against the Yemeni people.” Whereas initially it was expected to achieve
its goals within a few days, this operation has proven to be a failure for the aggressors and
disastrous for the people of Yemen. Since 2015, tens of thousands of innocent civilians have
been killed and many more have been wounded in the Yemeni war. Indeed, based on the
estimation of the UN Development Program, it was revealed that, between 2015 and May
2023, 370,000 people died “as a result of the war, with indirect causes such as lack of food,
water, and health services causing almost 60 percent of deaths.”

In the course of the war, more than half the population of Yemen (over 18 million peo-
ple) have been forced to seek humanitarian assistance due to the devastation of the economy
and food shortages, the latter of which derived mainly from the land, naval and air blockade
imposed on Yemen by anti-Houthi Coalition Forces. Roughly 4.5 million Yemenis have
been internally displaced as a result of war. Between 2016 and 2022, Yemen recorded the
highest record of cholera cases whereby 2.5 million Yemenis were reported to suffer cholera
and 4,000 died of cholera.” As noted in Al Jazeera, the Yemeni campaign “has produced a
humanitarian crisis of the highest magnitude.”

Among the international supporters of the Coalition Forces, it is the US which has
been most firmly behind this military intervention whose flagship, Saudi Arabia, “has been

Houthis are officially known as Ansar Allah.

May Darwich, ‘Escalation in Failed Military Interventions: Saudi and Emirati Quagmires in Yemen’ (2020) 11

Global Policy 103, 104.

Kali Robinson, ‘Yemen’s Tragedy: War, Stalemate and Suffering’ 2023 Foreign Affairs <https://www.cfr.org/back-

grounder/yemen-crisis> accessed 12 August 2024

7 UNICEE ‘Yemen Humanitarian Situation Report No. I’ (19 May 2024) < https://reliefweb.int/report/yemen/
unicef-yemen-humanitarian-situation-report-no-1-january-march-2024-enar#: ~:text=SITUATION %200VER-
VIEW%20AND%20HUMANITARIAN%20NEEDS, estimated%20t0%20be%20internally%20displaced.>
accessed 13 August 2024.

8 Alex Preve, “The US is complicit in Saudi atrocities in Yemen’ Al Jazeera English (19 March 2020) <https:/fwww.

aljazeera.com/opinions/2020/3/19/the-us-is-complicit-in-saudi-atrocities-in-yemen> accessed 13 August 2024.
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accused, by a United Nations Commission of experts, of committing war crimes in Yemen.”
The US has also given direct military support to some of the operations in Yemen. Along-
side the Coalition Forces, the US is equally responsible for some of the war crimes, includ-
ing indiscriminate bombings leading to large number of civilian deaths.'® Today, although
the crisis emanating from the illegal military intervention in Yemen has subsided, it has not
fully come to an end.

3.2. THE CASE OF GAZA

Gaza has been under Israeli military occupation since 1967. While, on paper, Israel pre-
tended that it was withdrawing from Gaza in 2005, its de facto occupation has to this day
continued unabated granting that the area has since been encircled by Israeli forces from
land, sea and air. On top of this agony, Israel has imposed a deadly siege and blockade of
Gaza since 2007 which turned Gaza into an open-air prison. Israel’s genocidal war began
on the same day that the Operation Al Agsa Flood was launched by a group of Palestinian
resistance fighters against a variety of Israeli targets on the 7% of October, 2023. Since the
7® of October, the degree of devastation in Gaza and the huge number of mostly civilian
deaths (at least 50 thousands) and the far greater number of those who have been wounded
(at least 105 thousands), combined with the military siege of Gaza and the deadly economic
blockade that has deprived the Gazans of the most basic essentials of life, has turned this
tiny piece of land into a graveyard. Israel’s ruthless all-out assault on Gaza since October
has also witnessed a full blown genocide which continues to this day.

We could point our fingers mainly at five strategies deployed by Western political estab-
lishment and the dominant media, which we might call ‘whitewashers’, have been trying
their utmost to render the victimhood of the Yemenis and the Gazans as invisible as possible:

First, the dominant —Western- centres of decision-making, media and most of the aca-
demia have by and large avoided the discussion as to whether the Saudi-led multinational
military intervention against Yemen was ‘legal’ under international law. In an article which
exceptionally dares to intrude into this ‘forbidden’ area, Tom Ruys and Luca Ferro express
their frustration thus:

Having regard to the fierce debates that similar interventions have given rise to in the
past, the complete lack of an in-depth debate and legal analysis regarding Operation
Decisive Storm is flabbergasting. Besides. .. the silence on the legality of the operation
is indeed deafening."!

In the case of the Israeli military offensive against Gaza, the Israeli apologists either ste-

?  ibid.

1 “Q & A on The Conflict in Yemen and International Law’ Human Rights Watch (6 April 2015) <https://www.hrw.
org/news/2015/04/06/g-conflict-yemen-and-international-law> accessed 13 August 2024. This does not in any
way imply that forces loyal to the Houthis have not committed any human rights violations or acts that constitute
war crimes.

Tom Ruys and Luca Ferro, “Weathering the Storm: Legality and Legal Implications of the Saudi-Led Military Inter-
vention in Yemen’ (2016) 65 International and Comparative Law Quarterly 61, 70.


https://www.ohcr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=23479&LangID=E
https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/42/17
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ered clear of this vitally important question (as to whether this offensive was ‘legal’ under
international law) or lightly assumed that the deadly assault on Gaza by Israel was, as offi-
cially claimed by the Zionist state, an act of ‘self-defence’ against the Al-Aqgsa Flood, an
operation launched by Palestinian military forces against various Israeli targets on October
the 7%, 2023.

Second, they have tended to blame the victims, Palestinians, for the existing tragedy as
they chose to resist occupation. To justify the wars in Yemen and Gaza, the ‘whitewashers’
have narrowed down their lenses to specific instances. Hence, they have pointed their fin-
gers at the Houthi takeover in Yemen in 2014 and the 7* of October military offensive of
the Palestinian armed groups against a variety of Israeli targets, by overlooking the historical
and broader political context of colossal atrocities committed against the Palestinians by
the Zionist forces of occupation and the historical marginalization of the Houthi minority
in Yemen. This strategy is devised to divert discussions away from Israel’s all-out assault on
Gaza and its horrific crimes within Gaza (and partly in the West Bank) and to confine the
epicentre of discussions to Israel’s alleged right of self-defence as a ‘proper’ response to the
Operation Al-Agsa Flood which had been launched in southern Israel.'? This approach that
fully disregards the Israeli occupation of Palestinian territories and its incremental genocide
against the Palestinian people since the Nagba of 1948 is intended to ‘justify’ Israeli crimes
and aggression or at least render them ‘more palatable’ to ordinary people. A similar distor-
ted logic also played itself out when the Western political centres, media, and, in large part,
the academia have sought to justify the Saudi-led military aggression against Yemen by unt-
hinkingly drawing on Hadi’s letter to the UN Security Council in which he openly called
for outside military intervention which, in his view, would be an act of self-defence against
the Houthi aggression. This defence of the ‘indefensible’ was simply absurd because, at the
time when he wrote a letter to the UN, Mansur Hadi was no longer the official President
of Yemen. What is more, while condemning the Houthi forces, the Security Council never
authorised outside military action in Yemen."

It is well-known that military ‘intervention by invitation’ of the government of a state has
been a much abused rhetorical device with extremely weak legal foundations in the light of
the chequered history of intervention by invitation. This pretext was too frequently used to
justify American military interventions or occupations especially in Central America and
the Middle East, from the occupation of Grenada (1983) to the military intervention in
Lebanon in 1958. These ‘invitations’ were made by largely unpopular and/or weak politi-
cal leaders under challenge by the opposition. The Soviet Union also justified its military
interventions and/or occupations of Hungary (1956), Afghanistan (1979), and Syria (2015)
by the pretext of having been invited by (deeply unpopular) incumbent rulers. The misuse

12 In fact, the zone of the military operation consisted of Palestinian villages which had been grabbed by Israel through

brute force.

For an extensive and scholarly analysis of the legally dubious nature of the Saudi-led military intervention in Yemen,
with specific reference to the ‘legality’ of military intervention by invitation, see Themistoklis Tzimas, ‘Legal Evalu-
ation of the Saudi-Led Intervention in Yemen: Consensual Intervention in Cases of Contested Authority and Frag-
mented States’ (2018) 78 The Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht (ZadRV) 147-187.
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of ‘intervention by invitation’ in practice combined with the adoption of two crucial UN
General Assembly Declarations in 1965 and 1970" suggested that an internal conflict
within a state was a matter for that state alone. It is announced in the Friendly Relations
Declaration (1970), that “all peoples have the right freely to determine, without external
interference, their political status.” That is why ‘intervention by invitation’ greatly lost its
‘acceptability’ from the early 1970s even for ‘willing’ —imperialistic- states such as the UK
which attested to this view ‘in principle’.'® ‘Intervention by invitation’ is both a breach of
the principle of non-intervention and self-determination."”

The third pretext used by the same actors has been to link the targets of military aggres-
sion —Houthis of Yemen and Hamas in Gaza- with terrorism, blame them for endangering
regional peace and security, or portray them simply as a ‘proxy’ of a ‘hostile’ foreign power
(Iran). Indeed, this is the type of argument which has been constantly used in the Yemeni
context to denigrate the Houthi forces, stigmatise them as ‘trouble-makers’ and a ‘proxy’ of
Iran, and condemn them to a pariah status. In addition, the alleged presence of Al-Qaida
and ISIS (Islamic State of Iraq and ash-Sham) in Yemen as two prominent terrorist orga-
nizations were also incorporated into the narrative of hegemonic international actors as
supplements to other justifications. The issue of terrorist networks was also taken up by the
UN Security Council in its resolutions on the Yemeni crisis. The portrayal of the Houthis
as ‘villains’ was enough to whitewash the destruction of Yemen by the invading armies. The
same recrimination of Palestinian fighters as ‘terrorists’ was also a common theme of the
Israeli propagandists.'®

The fourth type of distortion which has come out from the ‘whitewashers’ is to equalize
the monstrous crimes of international humanitarian law committed by the military aggres-
sors -Israel and the Saudi-led multinational military forces- with the far less severe crimes
committed by the other party. In the case of the Gaza tragedy, this truly shameless posture
has been at work since the beginning of the ruthless military assault on Gaza by tirelessly
drawing attention to the mostly fabricated crimes allegedly committed by the Palestinian
armed groups during the Operation Al-Aqgsa Flood at which time 1200 Israelis were killed:
Israelis and their supporters have alleged that, during the Operation Al Agsa Flood, many

14 UNGA Res 2131 (XX), ‘Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and
the Protection of Their Independence and Sovereignty’ (21 December 1965) UN Doc. A/RES/2131(XX).

5 UNGA Res 2625(XXV), ‘Declaration on Principles of International Law Concerning Friendly Relations and Coop-
eration among States in Accordance with the Charter of the UN” (24 October 1970) UN Doc. A/RES/2625(XXV).

16 David Harris, Cases and Materials on International Law (3rd edn, Sweet & Maxwell 1983) 651.

7" Ruys and Ferro (n 11) 87.

¥ On this see, for instance, Bret Stephens, ‘Hamas Bears the Blame for Every Death in This War’ (7he New York
Times, 15 October 2023) <https://www.nytimes.com/2023/10/15/opinion/columnists/hamas-war-israel-gaza.
html>; Ahmad Ibsais, ‘Palestinians are being dehumanised to justify occupation and genocide’ (Afjazeera, 20 August
2024) <https://www.aljazeera.com/opinions/2024/8/20/palestinians-are-being-dehumanised-to-justify-occupati-
on-and-genocide>; Michael Knights, “The Houthi War Machine: From Guerrilla War to State Capture’ (2018)
11(8) CTCSentinel <https://ctc.westpoint.edu/houthi-war-machine-guerrilla-war-state-capture/>; Reuters, ‘U.S.
says Yemen’s Houthis bear “major responsibility” in conflict (14 June 2021) <https://www.reuters.com/world/
middle-east/us-says-yemens-houthis-bear-major-responsibility-conflict-2021-06-04/> accessed 7 January 2025.
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‘civilians’ had been killed and most of the hostages had been innocent civilians. In the
Yemeni case, the ‘whitewashers’ have been highlighting instances of atrocious behaviour by
the Houthi forces" during the conduct of hostilities as though they are equal in gravity to
those committed by the intervening states. The truth of the matter is that the Saudi-led coa-
lition have for years imposed full military blockade in Yemeni shores, airspace and borders
leading to the mass killings of thousands of people due to starvation and absence of treat-
ment, in addition to the collective killings of innocent civilians in the course of indiscrimi-
nate bombing campaigns. In the language of international law, these strategies and actions
constitute war crimes, crimes against humanity and extremely grave human rights abuses.
This type of distortion is premised on equalizing the victim and victimiser both from the
viewpoint of international law and international morality by pointing to the breaches of
international humanitarian law simply because both sides have been engaged in some form
of war crimes and violations of international humanitarian law.

Fifth, both in the Yemeni and Gaza cases, the unceasing black propaganda against the
Houthis and Hamas served well to conceal the disastrous human tragedies caused by the
military aggressions and the targeting of civilians which eventually victimised the entire
population in Yemen and Gaza (and the West Bank). In the case of Yemen, the Houthis
were demonized by the pro-Western and pro-Coalition propagandists to the extent that
they managed to create a climate which, for a long time, sought to conceal the hard truth
about war crimes and crimes against humanity. The massive human suffering in Yemen was,
thus, mostly fell on deaf ears. The West kept on thrusting the barrage of accusations on the
Houthis as the ‘devil incarnate’ to the extent that every act of war crime or death by star-
vation became almost ‘irrelevant’. The same rhetorical manipulation was evident in Gaza
where, according to the mainstream Western narrative and political dictation, Hamas was
for all to blame as the ‘felon’. The huge death and destruction which befell on the Gazans
could thus be rendered similarly ‘invisible’ because Hamas was to blame for every evil deed
in this ‘war’. This was a strategy of psychological manipulation which, by incessantly repe-
ating the mantra of Hamas as the ‘bad guy’, was designed to depict the Israeli assault on
Gaza as the inevitable response of a responsible state that cared for the security of its people.
After all, werent the Israelis claiming that they were mainly targeting the ‘Hamas terrorists’
and not the ordinary people?”

" Not unexpectedly, there is proof to indicate the existence of some serious breaches of the law of armed conflict by

Houthi forces too. See, for instance, a recent report by Human Rights Watch, entitled “Yemen: Events of 2023,
on the abuses of international humanitarian law by the warring parties, including those committed by the Houthi
forces, hetps://www.hrw.org/world-report/2024/country-chapters/yemen#cc98ft. Instances of abuse include, inzer
alia, arbitrary arrests and the prevention of the delivery of humanitarian aid to groups deemed hostile to the
Houthis. Similarly, a report by Amnesty International which was made public in 2020 also put some blame on
the Houthis in so far as the war crimes in Yemen were concerned: Amnesty International, ‘Yemen War: No End in
Sight’ (24 March 2020) <https://www.amnesty.org/en/latest/news/2015/09/yemen-the-forgotten-war/> accessed 7
January 2025.

2 Although of course those who perished under the rubbles in Gaza were overwhelmingly civilians.
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3.3. AREVIEW OF THE UN SECURITY COUNCIL RESOLUTIONS
ON THE YEMENI CRISIS AND THE DECEPTIVE NARRATIVE
SURROUNDING THEM

Roughly a year before the Saudi-led military intervention, the UN Security Council
Resolution No. 2140*, adopted in February 2014, had established a Sanctions Committee
to oversee the insertion of an assets freeze and travel ban on selected individuals and entities
that were allegedly threatening security, peace, and stability in Yemen. It was later followed
by the UN Security Council Resolution No. 2216** which was adopted on 14 April 2015
soon after the Saudi-led operation had already been launched. While the resolution did not
in any way condemn the armed assault against Yemen, it asked the Houthis to end violence
and “withdraw their forces from all areas they have seized, including the capital Sana’a”. It
urged all the political/military factions in the country to engage constructively for peace and
conciliation. The said resolution also imposed an arms embargo on the Houthis. However,
there was nothing in the Resolution No. 2216 which could be interpreted as a mandate to
launch military intervention in Yemen. This is not at all surprising given that none of the
Coalition states were victims of an ‘armed attack’ by the Houthi forces and therefore could
not possibly invoke the right of individual or collective self-defence against (Houthi-cont-
rolled) Yemen. One could easily predict that neither Russia nor China could have possibly
been persuaded not to veto a resolution which would have directly approved military inter-
vention against Yemen.

On the other hand, the conflict in Yemen was an ‘internal’ one and could thus be pro-
perly described as an instance of ‘power struggle’ within Yemen. This meant that it was unt-
hinkable to depict the seizure of power by Houthis as ‘military aggression’ against Yemen.
Besides, when Hadi sent an invitation to a host of surrounding states to embark on a mili-
tary intervention, he was no longer the president.”” On the other hand, even if one assumed
that Iran had been providing Houthis with arms, ammunition and logistics, this would not
have been counted as an ‘armed attack’ by Iran against Yemen.

Resolution 2451%, adopted on December 2018, expressed its support for the agreements
among the political groups in Yemen in order to reach an accommodation. Resolution
2452%, adopted on January 2019, formed a UN Mission to back up the Hodeidah Agrece-
ment. Resolution 2456%, adopted on February 2019, renewed financial sanctions and tra-
vel ban on selected targets in Yemen, while endorsing the persistence of the arms embargo.
Resolution 2624, passed in February 2022, renewed the arms embargo which had been
imposed on Yemen; besides, it labelled the Houthis as a ‘terrorist group’.

2l UNSC Res. 2140 (26 February 2014) UN Doc. S/RES/2140.
22 UNSC Res. 2216 (14 April 2015) UN Doc. S/RES/2216.

2 These issues are also raised by Ruys and Ferro, see Ruys and Ferro (n 11) 72.
24 TUNSC Res. 2451 (21 December 2018) UN Doc. S/RES/2451.

» TUNSC Res. 2452 (16 January 2019) UN Doc. S/RES/2452.

26 TUUNSC Res. 2456 (26 February 2019) UN Doc. S/RES/2456.

27 UNSC Res. 2624 (28 February 2022) UN Doc. S/RES/2624.
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When the pertinent resolutions are held to a critical scrutiny, it becomes clear that two
common threads that bind them are their reticence about blaming the Coalition Forces for

the outbreak of the Yemeni crisis and their assertiveness about blaming and punishing the
Houthis.

3.4. AREVIEW OF UN SECURITY COUNCIL RESOLUTIONS ON
THE GENOCIDAL ISRAELI ASSAULT ON GAZA AND THE
DECEPTIVE NARRATIVE SURROUNDING THEM

In the case of the all-out assault on Gaza and the genocide, the UN Security Council
remained tight-lipped for a very long time. Then, it adopted resolutions on the delivery of
humanitarian assistance, subsequently called for a “humanitarian pause”, and finally put
its weight behind a partial —and not a permanent- ceasefire. Throughout the Gaza crisis,
almost all of the Council resolutions, such as Resolution 2712, dealing with this tragedy,
were unyielding about incriminating Hamas as much as Israel.?® The only resolution which
spoke of “an immediate, full, and complete ceasefire”, was adopted on 10 June 2024, which
meant that the Council, under enormous pressure from the US and some of its allies,
had refused to push for a ceasefire until after the passage of eight months. However, even
this resolution failed to demand an immediate and “full withdrawal of Israeli forces from

Gaza”.”

3.4.1. The Genocidal Israeli Assault on Gaza

The now all too familiar cliché that stemmed from Western capitals to condemn the
Palestinian resistance forces as ‘terrorists’ was used immediately following the Operation
Al-Agsa Flood on 7 of October 2023. The truth in fact was that this was a military offen-
sive by armed resistance groups based in Gaza directed at a number of enemy targets in
southern Israel. However, the hegemonic powers and the media immediately depicted the
operation as a ‘monstrous’ and an ‘inhuman’ ‘terror attack’. They felt no need to present
the broader historical context of the Palestinian problem and existing strictures that almost
condemned the Palestinians living in the occupied territories to a wretched existence. In this
dominant narrative, Israel ought to be ‘tolerated’ even if this meant the destruction of Gaza
and the mass killing of its inhabitants because Israel had the right to defend itself. This is by
now a familiar story which was similarly fabricated to condemn armed resistances to mili-
tary occupations in other Muslim geographies. For instance, the patriots who fought against
foreign occupation in Afghanistan (initially joint US-British occupation; 2001-2021), Iraq
(initially joint US-British occupation; 2003-2011), and Somali (Western-backed Ethiopian
occupation: 2006-2009) were likewise branded by the same as ‘terrorists’, and the unspea-
kable crimes committed against them and their sympathisers, accordingly, fell on deaf ears.

The 7* of October military operation by armed Palestinians against a powerful army,

2 UNSC Res. 2712 (15 November 2023) UN Doc. S/RES/2712. The Resolution expressly “calls for the immediate
and unconditional release of all hostages held by Hamas and other groups” and “calls on all parties to refrain from depriv-
ing the civilian population in the Gaza Strip of basic services and humanitarian assistance’ .

2 UNSC Res. 2735 (10 June 2024) UN Doc. S/RES/2735.
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which took the whole word by surprise, was a last-ditch attempt by Palestinians before the
Palestinian problem was forever forgotten and removed from the agenda of the international
diplomacy. At the time, normalization process between Israel and some Arab states, inc-
luding an impending normalization with Saudi Arabia, was in full swing. Netanyahu had
even bragged before the UN General Assembly about Israel’s territorial consolidation of the
entire Palestine without any strip of land being apportioned for Palestinians. The military
offensive resulted in the killing of about 1200 Israelis and the seizure of some Israeli military
premises, police headquarters and settlements. Israel’s damning counter-offensive came later
during the day. Since October 7" when the Zionist genocidal assault on Gaza began, at least
50 thousand Palestinians have been killed and more than 105 thousand of them have been
wounded (as of November 2024). Israeli army encircled Gaza from land, air and sea and for
months have deliberately targeted civilian settlements and civilians. Hence, the bombing
of hospitals, refugee camps, UN compounds, schools, and mosques, along with the inten-
tional killings of journalists, doctors, health and aid workers became a routine occurrence.
Two thirds of those who have been killed in Gaza have been women and children. Through
a further tightening of existing blockade against the inhabitants of Gaza, the killing spree
has been escorted by lack of water, food, medicine and electricity in Gaza. Furthermore,
Gaza has now been largely destroyed and rendered unliveable. The ruthlessness of the geno-
cidal war in Gaza has already taken its place in the annals of collective evil deeds in human
history. As noted by Moses, “Israel’s campaign is now recognised as having generated civilian
deaths at a rate higher than any other war of the twenty-first century.”*® Western powers and
the subservient media continued to remain silent for weeks despite the untold sufferings
meted out on the people of Gaza as a result of Israel’s all-out assault on Gaza and its geno-
cidal targeting of civilians.

The West, as a collective power-bloc has up until now maintained its cold-blooded stance
by refusing to pressurize Israel into agreeing to a ceasefire and to withdraw its forces from
Gaza. At legal level, the West takes comfort in arguing that Israel maintains its right to
defend itself against Palestinian ‘terrorists’. The West’s lack of moral and legal concerns is
also linked to its strong identification with the Zionist entity whose main raison détre is to
abort the possibility of an Arab (in a broader context, Islamic) emancipation from the impe-
rialist yoke and the unity among Arab nations.*' Furthermore, politically speaking, Israel,
as a neo-colonial apartheid state, is a contemporary heir to Western colonialism. Alongside
providing military and political support to Israel, the shameful silence of the USA, most of
Europe and a few others associating themselves with the West, in the face of Zionist atroci-
ties is also related to the depth of the Zionist influence over the financial, political, military,

3 Jeremy Moses, ‘Gaza and the Political and Moral Failure of the Responsibility to Protect’ (2024) 18 Journal of
Intervention and Statebuilding 211.

3 On Israel as an asset for Western imperialism, see A. W. Kayyali, Zionism, Imperialism, And Racism (Croom Helm

1979); Richard Becker, Palestine, Israel and the U.S. Empire (PSL Publications 2013); Hyman Lumer, “Zion-
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cultural and intellectual setup of the West.?* The presidents and prime ministers of major
Western countries have acted pliantly during the whole course of this crisis and repeatedly
expressed their adherence to the ‘cause’ of ‘protecting’ Israel against its ‘enemies’.”” Finally,
Western power-bloc also tries to cleanse its conscience by the implicit presumption that
Palestinians deserve this genocide because they have refused to fight against Hamas and
have overwhelmingly stood behind the Palestinian ‘terrorists’.

Even if, for a second, we leave aside the moral obnoxiousness of the humanitarian con-
sequences of the genocidal assault on Gaza, international law tells us a story that is comp-
letely different from the one which the West and the dominant media outlets have been
telling. This dominant perception fully ignores the fact that Gaza had been under Israeli
military occupation since 1967, which was not only ‘illegal’ under international law, but
was an act of ‘international crime’ that had been incessantly perpetrated by Israel since it
doggedly refused to withdraw from Gaza (and the West Bank) in spite of the UN Security
Council resolutions (e.g. Resolution 2423 of 1967) and was a breach of jus cogens norms of
international law which form the helm of the pyramid of international legal rules.

We ought to bear in mind that, under international law, territorial gain by force is no
longer permissible. This is a rule which has been firmly established at least since the adop-
tion of the Charter of the UN in 1945. The ban on the use of force as enshrined in Article
2(4) of the UN Charter inherently implied the outlawing of the grabbing of territory by
brute force which has also been a well-established norm of customary international law.
This prohibition was later reaffirmed by two UN General Assembly resolutions, adopted by
consensus, respectively in 1970 and 1974.° Both the Friendly Relations Declaration and
the Resolution on the Definition of Aggression ruled out the seizure of territory by military
aggression. This explains why the surprise military offensive launched by armed groups
based in Gaza against Israeli targets could not possibly be defined as an ‘armed attack’ or a
‘terrorist attack’. This is another way of saying that, since Gaza®, alongside the West Bank

32 On this, see John J. Mearsheimer and Stephen M. Walt, The Israel Lobby and US Foreign Policy (Penguin Book,
2007); Ramzy Baroud, ‘The uneven alliance: How America became pro-Israel’ (Afjazeera, 9 March 2017), < https://
www.aljazeera.com/features/2017/3/9/the-uneven-alliance-how-america-became-pro-israel> ; Gregory Mauze,
‘Israeli Networks of Influence in Brussels: Behind the Scenes’ (OrientXXI, 31 January 2019) <https://orientxxi.
info/magazine/israeli-networks-of-influence-in-brussels-behind-the-scenes,2886> accessed 7 January 2025.

3 Donald Earl Collins, “Western narcissism and support for genocidal Israel go hand in hand’ (Afjazeera, 11 January
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3 TUNSC Res. 242 (22 November 1967) UN Doc. S/RES/242. The resolution asked for the “withdrawal of Israel
armed forces, from territories occupied in the recent conflict.”

3 UNGA Res 2625(XXV) (n 14) ; UNGA Res 3314(XXIX), ‘Definition of Aggression’ (December 14, 1974) UN
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and East Jerusalem, has been under Israeli military occupation since 1967, Palestinians in
Gaza were legally qualified to exercise the right of self-defence if Palestine is considered a
‘state’. If Palestine is not considered as a ‘state’, then, the right of Palestinian becomes a mat-
ter of resistance against a foreign occupier- Israel. This is also related to the right of a people
to enjoy its right of self-determination. As asserted by Aral,

The right of a people to liberate their homeland/country through armed resistance
against alien occupation is as natural a right as a humans right to live. In contrast,
an occupying power has no right of self-defense against those who are under military
occupation.”’

Both the international law of treaties and customary international law confer on the vic-
tims of armed attack (including military occupation) the right of self-defence. Therefore,
Operation Al-Agsa Flood, far from being a terrorist attack and a crime against humanity, was
a legal and legitimate act of self-defence against a ruthless occupier which had, to the shame
of international institutions like the UN, turned Gaza into an open-air prison since 2007 by
imposing an all-out military blockade on Gaza and full embargo on the inhabitants of Gaza.

The mainstream politics and media in the West, the latter of which holds the ability to
exert overwhelming influence and thus shape or at least influence public perceptions in
many non-Western societies, have, all along the Gaza tragedy, deliberately ignored the his-
torical context and the surrounding international conditions that led to the Al-Agsa Flood.
Among the goals of the military operation against Israel was the desire to reverse the tide of
normalization between a variety of Arab states and Israel which, if went unabated, would
strike a deadly blow to the Palestinian aspirations for self-determination and freedom from
occupation, enslavement and grave human rights abuses. The great bulk of Western gover-
nments chose to ignore all this.

Overall, the prevalent Western representation of the Gaza tragedy has been to reduce the
whole gamut of Israeli crimes, wilful killings of Palestinians, unrelenting bombardment,
excessive uses of banned weapons, wide scale rapes and other sexual crimes, the targeting
of hospitals, schools and residential areas, torture and ill treatment of Palestinians, simply
to a ‘war’ between ‘Israel and Hamas’. Nothing could be further than truth. This is in fact
a war of annihilation which Israel waged against the whole of Palestinians already under its
military occupation. If this were not the case, then, the Zionist state would not have overw-
helmingly targeted the civilians and civilian settlements in Gaza, and it would not have
reoccupied, killed and taken thousands of Palestinians as prisoners in the West Bank where,
since October the 7* around 800 people (as of November 2024) have been killed. Besides,
if this were to be simply a confrontation between Israel and Hamas, then, the overwhelming
majority of Palestinians would have opposed the Al-Agsa Flood operation as ‘needless” and
would have blamed Hamas for the unprecedented suffering which they have endured in
Gaza and less intensely in the West Bank for the last ten months. In fact, the opposite is

% Berdal Aral, ‘Israel’s Fateful March: From Settler Colonialism to Genocidal State’ (Fall 2023) 25 Insight Turkey
181, 184-185.
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true, given the rapidly escalating mass support for Hamas among Palestinians, not only in
Gaza, but also in the West Bank, both as a military and political force, since it dared to stand
against the ruthless Zionist enemy.

Another perverseness of the dominant discourse is its failure to advocate effective inter-
national measures against Israel. Generally deterred from more robust resolutions by the
combined impact of the three unwilling permanent members from the West, USA, UK and
France, all that the UN Security Council has done since the onset of the hostilities only after
the devastating consequences of the Gaza genocide created international furore, has been to
call for a ceasefire without however forcing Israel to withdraw from Gaza.

3.4.2. The Perversity of UN Security Council Resolutions in the Genocidal
War (2023-2024) against the People of Gaza

Throughout the Gaza crisis, the miniscule number of Council resolutions which were
adopted on the subject of Israel’s genocidal assault on Gaza failed to put any accusation dire-
ctly on Israel. Instead, the pertinent resolutions were worded in passive form to avoid an inc-
rimination of the Zionist aggressor and thus resigned themselves solely to the mentioning of
specific problems that needed some form of solution or at least alleviation of humanitarian
misery. The one-sided prejudice of such resolutions was striking given that they were hol-
ding both sides —Israel and Palestinians- equally accountable for the crimes which transpired
throughout the genocidal war in Gaza. Almost all of these limited number of resolutions
spoke of “all parties” when demanding that a particular obligation ought to be respected
in regard to the laws of war and/or to the relieving of vast human suffering. Although any
sensible person would know that Israel was waging a war of annihilation against the people
of Gaza whereas the Palestinian resistance was a ‘defensive’ force that was waging a war of
national liberation against the Israeli army of occupation, this was largely cleared away from
the predominant Western discourse.

One glaring example could suffice: In Resolution 2712%, the operative paragraphs begin
in Article 1 with the following statement: “Demands that all parties comply with their
obligations under international law, including international humanitarian law, notably with
regard to the protection of civilians.” This same resolution also calls for “the immediate
and unconditional release of all hostages held by Hamas and other groups” (Article 3) and
calls on “all parties to refrain from depriving the civilian population in the Gaza Strip of
basic services and humanitarian assistance”. (Article 4) These statements are neither morally
nor legally acceptable, as they fully ignore the power imbalance between Palestinians and
Israel, while seeking to draw parallels and parity between the genocidal assault of Israel on
the Palestinian people and the seizure of Israeli hostages by Palestinian armed groups. The
said article almost consecrates the lives of a few hundred Jews as hostages and appears quite
dismissive about the mass killings of thousands of Palestinians under the most excruciating
circumstances. This is a testimony to the Council’s pro-Israeli partisanship that has all along
endeavoured to treat the ‘victim’ as ‘victimiser’.

38 TUNSC Res. 2712 (n 26)
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Resolution 2720% of 22 December 2023 was almost a replica of the previous Security
Council Resolution 2712. It expressed frustration with the failure of reducing humanitarian
suffering in Gaza and failure in the delivery of humanitarian assistance. The resolution is
far from blaming Israel for its international crimes. In the resolution, there is no call for
a ceasefire and the withdrawal of occupation troops from Gaza. The resolution, as others,
considers both parties as being equally responsible in diffusing the crisis. For instance,
Article 2 “reiterates its demand that all parties to the conflict comply with their obligations
under international law, including international humanitarian law”, whereas in Article 9,
the Security Council] “calls for all parties to adhere to international humanitarian law and
in this regard deplores all attacks against civilians and civilian objects, as well as all violence
and hostilities against civilians, and all acts of terrorism”. Article 7 is similarly bewildering
on account of its hypocrisy and double standards, because it “demands the immediate and
unconditional release of all hostages, as well as ensuring humanitarian access to address
medical needs of all hostages”, considering that there is no mention of thousands of Pales-
tinians kidnapped by Israeli security forces in the West Bank and arbitrarily put to prison
under the most egregious conditions. Article 12 of Resolution 2720 is precisely intended
to get rid of Hamas as the most potent political and military actor that has put up armed
resistance against the occupation forces, because it intends to leave the whole Palestinian
political scene to the monopoly of the Palestinian Authority, led by Mahmoud Abbas. It
says, it “stresses the importance of unifying the Gaza Strip with the West Bank under the
Palestinian Authority.”

The Palestinian Authority is known to have almost entirely lost its popular appeal, pres-
tige and credibility due to widespread corruption with which it has been entangled, its failure
to stand against Israeli military occupation and its collaboration with the Zionist security
apparatus in order, so to speak, quash ‘terrorism’. This also suggests that major international
actors that have a seat in the Security Council have no qualms about interfering in Palesti-
nian domestic politics in favour of a particular faction —those embodying mainly a secular
and pliant posture- and are —more or less- united in their longing for a largely emasculated
Hamas because it espouses military resistance against the Zionist enemy, refuses to recog-
nize Israel and the Oslo ‘peace process’, and grounds itself in an Islamic worldview.

Resolution 2728 of 25 March 2024 was also an expression of the pro-Israeli bias of the
Security Council. While in the preamble, it condemns “attacks against civilians and civilian
objects” which implicates Isracl more than the Palestinian side, as if to counterbalance it, the
same paragraph also deplores “all acts of terrorism”, most probably as a reference to Hamas,
although the Palestinian armed groups had been waging a war against the forces of occu-
pation and therefore had been far from engaging in terrorism. Although Resolution 2728
expressed the Council’s “deep concern about the catastrophic humanitarian situation in the
Gaza Strip”, it failed to demonstrate any tangible signs of change vis-a-vis its posture in the
Gaza crisis which had turned Gaza into a graveyard. While the unbearable conditions in

3 TUNSC Res. 2720 (22 December 2023) UN Doc. S/RES/2720.
4 TUNSC Res. 2728 (25 March 2024) UN Doc. S/RES/2728.
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Gaza and international pressure prompted the Council to demand “an immediate ceasefire
for the month of Ramadan respected by all parties leading to a lasting sustainable ceasefire”,
it failed to bolster its decision with possible coercive measures in case Israel failed to act
upon it. Besides, the following one-sided injunction which was unjustly dictated on the
Palestinian side cropped up in this resolution too: It said, the Security Council “demands
the immediate and unconditional release of all hostages”, which was still not reciprocated by
a parallel call on Israel to release thousands of Palestinian ‘hostages™ or ‘captives’ arbitrarily
arrested in the West Bank by Israeli security forces after 7 October (2023). Not unpredic-
tably, Israel acted in total disregard of this resolution and continued its genocidal assault in
Gaza.

The only Security Council resolution which, at least, on paper, spoke of “an immediate,
full, and complete ceasefire”, but not a permanent ceasefire (“three-phase ceasefire”), was
adopted on 10 June 2024, after the passage of more than eight months during which time
untold sufferings had already been meted out on the Palestinians in Gaza. Yet, even this
resolution, Resolution 2735, was far from demanding a complete withdrawal of the Isra-
eli troops from Gaza.*! It was indeed worded deceptively because it said that the Security
Council “welcomes the new ceasefire proposal announced on May 31, which Israel accep-
ted, calls upon Hamas to also accept it.” In fact, the opposite was true: Hamas accepted the
peace proposal, while Israel refused it. Like previous resolutions on the Gaza catastrophe,
this resolution also refused to make reference to Chapter VII of the UN Charter, dealing
with “Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Agg-
ression” in order to avoid undertaking any forceful action against the Zionist aggressor if it
did not comply with the Security Council resolutions.

The persistence of most of the Western states to treat Israel as a ‘normal state’ even after
Israel’s horrific assault on Gaza is truly shocking. Secure in the knowledge that the West was
fully behind it, the International Olympic Committee desisted from banning Israel’s par-
ticipation to the 2024 Paris Olympic Games. Israel also been saved from facing a possible
exclusion from joining the Eurovision Song Contest which was held in May 2024. This is in
sheer contrast with the treatment meted out at South Africa during the Apartheid era when
it faced military and economic sanctions escorted by academic, cultural, and sporting boy-
cott of its citizens, which were mainly, although not exclusively, driven by the UN. While
the Nazis in Germany were branded as hostis humani generis because of their military agg-
ression, horrific crimes, cruelty, utter disregard for international law and morality, genocidal
killings of various peoples, no such designation has been made for Israel although its pattern
of behaviour based on sheer greed, wickedness, hostile intent against others, systematic
racism, war crimes of all sorts, crimes against humanity, and crimes against peace and its
perpetration of genocide, military aggression and territory grabbing has already paralleled,
if not surpassed, the Nazi Germany’s practices. Most of the political leaders in the West
were perfectly happy about meeting the Prime Minister and members of the Israeli cabinet
at least until the arrest warrant issued against Benjamin Netanyahu and Yoah Gallant by the

4 UNSC Res. 2735 (n 27)
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International Criminal Court in November 2024. Even today they continue to view Israel
as a ‘state’ like others while turning a blind eye to its abnormal origins, perpetual military
aggressions, its colonial-settler character, its being an apartheid state and its endless chain of
other grave crimes.

4. COMPARING THE UN AND WESTERN ATTITUDES IN
THE THREE LATEST CASES OF AGGRESSION: WARS IN
YEMEN, UKRAINE, AND GAZA

Following the Russian military occupation of Ukraine in 2022, members of NATO were
quick to condemn this armed attack, which was immediately followed by Western sanctions
against Russia. They immediately demanded that Russia should withdraw from the occu-
pied territories.”? In addition to all that, the West has armed Ukraine with a broad range of
sophisticated weapons. By contrast, members of NATO not only failed to condemn Israel’s
genocidal assault on Gaza in October 2023, but mostly condoned Israeli aggression and
brutality by, inter alia, sticking to the pretext which one found in the catchphrase, “Israel
has the right to defend itself”. The West even went further by supplying the Israeli war mac-
hine with diverse range of weapons.” In order to justify the siege of Gaza and the ruthless
killing of Palestinians by Israeli forces, Western governments and media immediately began
dehumanising ordinary Palestinians, including children.* This contrasting attitude in two
similar cases is an instance of Western hypocrisy and double standards of epic proportions.

Indeed, the Western hypocrisy, conventionally found expression in the unprincipled pos-
ture of the Western group in the UN Security Council often determined by realpolitik cal-
culations, has become ever more conspicuous in the Gaza tragedy. While immediately after
the onset of the Russian military aggression against Ukraine in 2022, Western governments
denounced the ‘illegality’ of this action, by contrast, the same group of states mostly failed
to ‘remember’ the legal rules of the game when Israel launched its barbaric attack on Gaza
in 2023. As a result, most of those upholding liberal ideas in the Global South have been
profoundly disappointed about the liberal project and other rules of the game, including the
norms of international law.* The West’s lack of sincerity in the proper implementation of
international law and human rights is aptly noted by Cafiero:

People of the Global South have long understood the West to be hypocritical on

human rights issues and never consistent in calls for applying international law. But

2 On the international legal aspects of the war in Ukraine, see “War in Ukraine and International Law’ (April 2024)
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never before has such hypocrisy been as in-your-face as it is amid the current horrors
out of Gaza.*®

This hypocrisy has also extended to the Western indifference to, and even encourage-
ment of, the illegal military intervention of Yemen by a coalition of Arab states led by Saudi
Arabia in 2015. Leading Western states such as US, Britain, and France have not only tur-
ned a blind eye to this legally indefensible military intervention in the Yemeni soil and the
atrocities which the invading armies committed, including the condemnation of civilians to
starvation as a war strategy, but also provided the aggressors with arms and intelligence, in
addition to giving them logistical support.”” Disappointingly, US President Donald Trump
used five vetoes after taking office in January 2017, “four of which were related to halting
arms sales where either Saudi Arabia or the United Arab Emirates (UAE) were included in
the resolutions.”®

The 2020 report of the UN Group of Eminent International and Regional Experts on
Yemen called on the UN Security Council to authorize military action (‘military enforce-
ment action’, as envisioned by Article 42 of the UN Charter) in order to bring the Yemeni
campaign to an end. The report also drew on the grave violations of international huma-
nitarian law, including civilian killings, starvation, prevention of the distribution of huma-
nitarian aid, sexual assault, and the use of child soldiers. Finally, the report also enjoined
states not to sell weapons to the warring parties given that this served the prolongation of
the conflict.”

In the light of the disastrous consequences of the Saudi-led military intervention in
Yemen, the UN ought to be condemned for its failure to bring about an effective solution
to this drawn out war. The chief actors within the UN Security Council ought to be blamed
for their lack of a genuine commitment to peace and for their hypocrisy.”

The Security Council presently musters a great deal of authority which has turned it into
a colossal, centralized power. In the words of Hurd,

Never before. .. has the military capacity of the most powerful states ever been collec-
tively organized toward a single purpose and encoded in law that is binding on both
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the powerful and the rest.”!

The composition of the Security Council and its decision-making process suggest that,
for the Council to show determination in exerting its power when a major international
security crisis erupts, the Great Powers of 1945, as permanent members in the Council
with the accompanying veto power, ought to be in agreement among themselves. If such
consensus is lacking, the system of collective security inevitably becomes dysfunctional.”?
This is the major structural defect behind the Security Council’s apparent apathy and lack
of determination for mandating robust action in many situations endangering international
peace and security, inter alia, brought about by military aggression.

The Security Council’s practice is a testimony to the fragility of the link between law
and politics in the international arena. This is particularly due to the heavy impact of the
Council’s practice on the way the members conceive, interpret and apply the UN Charter
rules about the competence and the modus operandi of the Council.*® The leading mem-
bers’ concern with law and justice immediately diminishes when they reckon that their high
policy interests are at stake during discussions for a draft resolution tabled before the UN
Security Council. Indeed, the Security Council is an organ of the UN within which, in par-
ticular, the permanent members often deliberate on the basis of national interests. This we
have witnessed in almost every major crisis which transpired after the Cold War, from wars
and conflicts in the Middle East to the ones in Ukraine and Kosovo.™

This is an indication that international law and dominant international institutions are
still marked by the damning influence of colonialism and the colonial heritage.” The power
asymmetries that privilege the West against the ‘developing world’, manipulative use of
international law by hegemonic powers, imperial assaults against a host of states and non-
state actors in the South by leading Western actors, and the ‘predatory’ globalization®® that
benefits mostly the main centres of global capitalism, are all testimonies to the colonial roots
of international law, the endurance of imperialism, and the inequity of the existing inter-
national order. Orientalist clichés and endemic racism against ‘non-whites’ are still among
the markers of the hegemonic international order and the dominant international discourse
that sustains it.

! Tan Hurd, ‘The UN Security Council and the International Rule of Law’ (2014) The Chinese Journal of Interna-
tional Politics 2.

>z ibid 6.

>3 ibid 16.

> Sebastian von Einsiedel David M. Malone and Bruno Stagno Ugarte, ‘Introduction’ Sebastian von Einsiedel, David

M. Malone and Bruno Stagno Ugarte (eds.), The UN Security Council in the Twenty-First Century (Lynne Rienner
Publishers 2016) 16.

On the relevance of colonialism for international law, see Martti Koskenniemi, The Gentle Civilizer of Nations: The
Rise and Fall of International Law, 1870-1960 (Cambridge University Press 2002); Antony Anghie, Imperialism,
Sovereignty, and the Making of International Law (Cambridge University Press 2004).

55

> A term coined by Richard Falk to draw on the unfairness and the top-down organizing structure of globalization in

our age. See Richard Falk, Predatory Globalization: A Critique (Polity Press, 1999).
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5. CONCLUSION

Throughout the crises in Yemen and Gaza, the international order and the prevailing
international media have rarely made recourse to international law, justice, morality or
peace. The dominant media have chosen to act as propagandists of imperialistic power
centres whose view of international legal rules, their interpretation and implementation
in concrete circumstances on the use of force, international peace and security, collective
security system, international humanitarian law, principle of sovereignty, or self-determina-
tion is largely influenced by Western concerns about the dictates of international political
economy, national self-interests and long term geopolitical strategies in the non-Western
world. In Yemen, the Houthis were demonized by the pro-Western and pro-Coalition pro-
pagandists to the extent that the latter managed to create a climate which, for a long time,
sought to conceal the mass killings of innocent people by indiscriminate bombardment of
the Coalition Forces and the deadly blockade of Yemen by the same, both of which victi-
mised almost the entire population. Western body-politics kept on thrusting the barrage of
accusations on the ‘Houthis’ as the ‘devil incarnate’ to the extent that the serious violations
of the law of armed conflict (jus in bello), including the targeting of civilian settlements and
civilians as well as death by starvation or by curable diseases like cholera due to the depriva-
tions caused by the international blockade, were rendered either easier to stomach or simply
‘invisible’.

The latest episode in the long chain of the Palestinian ordeal has a fortiori proven yet
again that Israel, Israelis and the Zionists have been able to muster enormous economic,
political and media power globally. This means that they have become an inseparable and
indispensable part of the imperialist hegemony which has largely imposed its will, first and
foremost, in the Arab and Muslim world. Despite its genocidal policies and the ruthlessness
of its military occupations, Israel still maintains its status as the ‘sacred cow’ of this ‘preda-
tory’ and ‘unjust’ globalized international order. The Gaza genocide case which has been
watched live by the whole world since October 2023, has been a tragic testimony to the
bitter truth that there is ‘nothing new on the Western front’.

This is another way of saying, then, that Muslim lives do not matter for the overlords of
the existing unfair and grossly unequal international order. In this distorted and hypocritical
system, any Western actors or a non-Western actor with Western credentials could afford
to commit ethnic cleansing, engage in military interventions and occupy the territory of a
Muslim country or non-state actor should it be considered as ‘hostile’ or ‘unruly’, commit
all sorts of war crimes, and crimes against humanity on a massive scale with impunity if the
blood that is spilled belongs to Muslims whatever their ethnic or cultural origins. On critical
issues, like the use of force, this international order is premised on a perverse interpretation
of international legal norms, a still Western-centric view of politics, society, human rights
and law, and the manipulative use of the UN Security Council. As such, this order stifles
the aspirations of the Global South and more specifically the Muslim world for justice and
peace.

Israel being a major bastion of imperialist aggression, there exists an intricate liaison
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between the Zionist state, Zionist lobbies world over, political power centres in the West,
global capitalism, and the mainstream media. The morally bankrupt posture which the
most powerful members of the Western world have adopted during the war of annihilation
in Gaza and the prevalent Western insinuation that ‘humans’ that are worthy of support and
protection in times of ‘humanitarian crisis’ like wars, genocide and ethnic cleansing are only
the ‘white” people that belong to Western civilisation, are indicative of the moral baseness
and the rapidly declining legitimacy of the existing international order. This rationale also
explains why the West collectively stood behind Ukraine militarily and politically following
the invasion of its territory by Russia and gave ez masse refuge to the fleeing Ukrainians who
found solace in various European countries. This also explains, why, Israel, unlike Russia
(and Byelorussia for siding with Russia), has not been banned from joining the 2024 Olym-
pic Games, a symbolic but very powerful symptom of the malaise that infects the internati-
onal order which is conspicuous with its lack of genuine commitment to peace and justice,
its hypocrisy and double standards.

The sovereignty of the Third World states has accordingly been put at risk, inter alia, on
account of the frequently arbitrary uses of force by Western powers, their allies and associa-
tes like Israel, Ethiopia, and Saudi Arabia. Instances of military occupation and illegal mili-
tary intervention by a host of ‘privileged’ actors with apparent impunity, have been variably
justified by either vilifying one of the parties in an internal power struggle or by disregarding
the right of a people to self-determination or by alleging that a particular regime has been
involved in serious human rights violations, or simply, as too frequently done since the end
of the Cold War, by claiming to fight against (mostly international) ‘terrorism’.
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OZET

1886 tarihli Edebiyat ve Sanat Eserlerinin Korunmasi Hakkinda Bern Sozlesmesi eser sahibinin
haklaryla ilgili ilk sozlesmedir. Romada 1961 yilinda imzalanan s6zlesme baglantli haklarla ilgili ilk
milletlerarasi hukuk metinleridir. 1994 yilinda imzalanan TRIPs fikri miilkiyet haklarinin tamamin:
igerir. 1996 yilinda kabul edilen telif haklari ve icralar ve fonogramlarla ilgili WIPO Internet
Anlagmalari ise, dijital teknolojiler ve internetin ortaya ¢ikardig1 kolayliklara kargi eser ve baglanuli
hak sahiplerinin telif haklarinin daha etkili him4yesinin teminini amaglar. Milletlerarasi sozlesmelerin
temel hedefi, taraf devletin hitkiimran oldugu topraklarda, o devletin vatandasi olmayanlarin telif
haklarinin hukuki himayesinin saglanmasidir. Bunun igin fikri haklar alaninda asgari standartlar
koyarlar. Milletlerarast antlasma ve sozlesmelerle yer alan prensipler sayesinde yabanci devlet
vatandaglari, haklarin ihlal edildigi devletin ulusal mevzuatinin o devlet vatandasina sagladigindan
daha iyi ve bazen de onlarin da fevkinde himé4yeye mazhar olabilmektedir. Bunu saglayan prensipler
“ulusal islem”, “otomatik koruma” ve “korumanin bagimsizlig1” ilkesidir. Bunlara “asgari haklar” basligt
altinda bir bagka prensibi de ilave temek miimkiindiir. Bu tebligde 6zellikle Bern Konvansiyonu esas
olmak iizere, Roma, TRIPs ve WIPO Internet Antlasmalarinda taninan telif haklarinin s6z konusu
prensipler uyarinca himéyesi ve bu himayenin nasil gerceklestigine 6zetle temas edilmektedir.

Anahtar Kelimeler: telif haklarina dair milletlerarasi anlagmalar, ulusal islem prensibi, otomatik
koruma prensibi, korumanin bagimsizlig1 prensibi, asgari haklar prensibi.

ABSTRACT

The Berne Convention for the Protection of Literary and Artistic Works dated 1886 is the first
agreement regarding the rights of the author. The convention signed in Rome in 1961 is the first
international law text regarding related rights. TRIPs, signed in 1994, includes all intellectual
property rights. The WIPO Internet Agreements on copyrights and performances and phonograms,
adopted in 1996, aim to ensure more effective protection of the copyrights of the owners of works
and related rights against the conveniences created by digital technologies and the internet. The
main goal of international agreements is to ensure strong legal protection of the copyrights of those
who are not citizens of that state in the territories where the state party is sovereign. For this reason,
they set minimum standards in the field of intellectual property rights. Thanks to the principles
contained in international treaties and agreements, citizens of foreign states can be protected better
than, and sometimes above, the protection provided by the national legislation of the state where their
rights are violated. The principles that ensure this are “national treatment”, “automatic protection”
and “independence of protection”. It is possible to add another principle to these under the title of
“minimum rights”. In this symposium statement, the protection of copyrights recognized in Rome
Convention, TRIPs and WIPO Internet Agreements, especially the Berne Convention, in accordance
with the said principles and how this protection is realized are briefly touched upon.
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Keywords: international conventions on copyright, principle of national treatment, principle of
automatic protection, independence of protection, minimum rights principle.

EXTENDED SUMMARY

One of the basic features of the products that constitute the subject of intellectual property law is
that they have the ability to circulate in all lands in the world, regardless of geographical and political
borders between countries. Once a work of science, literature, music, art or cinema becomes public,
it is not possible to prevent this work from being used in any country in the world in a short time or
from benefiting from it in various ways by physical measures, or it is extremely difficult to achieve
this. The same phenomenon is valid for goods and services to which other matters of intellectual
property such as invention, trademark and design apply.

The fact that the application of national legal norms protecting intellectual property is limited to the
territory of the state to which it belongs has caused intellectual property goods and services that have
the ability to easily cross country borders to be deprived of legal protection in other countries. As a
result, the developments in the transportation, distribution and circulation of goods and services, as
well as production, in the West with the industrial revolution, have obliged states to make bilateral and
multilateral agreements and contracts to ensure the protection of the intellectual property products of
their own countries and their citizens in other countries.

In this context, the first international agreements that would serve the protection of intellectual
property on a global scale began to be accepted in the last quarter of the 19th century. The first
example of these in the field of industrial property is the Paris Convention, which was signed in
Paris by 11 states in 1883. The Paris Convention regulates issues related to patents, utility models,
designs (industrial drawings and models), factory and commercial goods, trade names, geographical
indications and unfair competition. However, our subject of presentation is copyright.

The first accepted amendment to the international protection of copyrights was the Berne Convention
for the Protection of Literary and Artistic Works dated 1886. The Berne Convention is about the
rights of the author. The first international agreement on related rights was signed in Rome in 1961.
The Trade-Related Intellectual Property Agreement (TRIPs), which was pioneered by the World
Trade Organization (WTO), was adopted in 1994 to protect both industrial property and copyrights.
The WIPO internet agreements, adopted in 1996, aim to provide more effective protection for the
copyrights of work and related rights owners against the conveniences created by digital technologies
and the internet.

The aim of international agreements is to ensure effective protection of copyrights in every country
that is party to them. For this reason, they set minimum standards in the field of intellectual property
rights. These protection standards are the basic principles that must be complied with in every country
that is party to the agreement. In this way, rights within the scope of intellectual property law gain
legal protection at a minimum level and binding standards worldwide.

Thanks to the principles contained in international treaties and agreements, citizens of foreign states
can be protected better than, and sometimes above, the protection provided by the national legislation
of the state where their rights are violated. The principles that ensure this are “national treatment”,
“automatic protection” and “independence of protection”. It is possible to add another principle to
these under the title of “minimum rights”. In this presentation, the protection of copyrights recognized
in the TRIPs and WIPO Internet Agreements, especially the Berne Convention, in accordance with
the said principles and how this protection is realized are briefly touched upon.

In this context, the general framework of the aforementioned conventions and agreements and
Turkey’s position against this legislation are briefly mentioned, and then the nature of the principles
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of national action, automatic protection, independence of protection and minimum rights, their
application in member states and what kind of functions they serve are explained.

1. GIRIS

Fikri miilkiyet hukukunun konusunu olugturan tirtinlerin temel 6zelliklerinden biri de,
tilkeler arasindaki cografi ve siyasi sinirlara takilmaksizin diinya tizerindeki biitiin toprak-
larda tedaviil kabiliyetine sahip olmalaridir. Ilim, edebiyat, musiki, giizel sanat veya sinema
alaninda herhangi bir eser bir kez alenilestiginde, artuk onun kisa siire i¢inde diinyanin
herhangi bir tilkesinde kullanilmasi veya gesitli sekillerde istifade edilmesine fiziki tedbirlerle
engel olunmast miimkiin degildir. Bu olgu bulus, marka ve tasarim gibi fikrl miilkiyetin
diger konularinin uygulandigt mal ve hizmetler bakimindan da gegerlidir.

Fikri miilkiyeti koruyan ulusal normlarin tatbikinin ait bulundugu devletin topraklariyla
stnirlt olmasi, tilke hudutlarini kolayca agma kabiliyetine sahip fikri miilkiyete konu mal ve
hizmetlerin bagka tilkelerde hukuki himayeden mahrum kalmasina sebep olmustur. Bunun
sonucu olarak Batida sanayi devrimi ile birlikte tiretimin yani sira mal ve hizmetlerin nak-
linde, dagitiminda ve dolagiminda kaydedilen gelismeler, devletleri, kendi tilkeleri ve teba-
alarina ait fikri miilkiyet tiriinlerinin bagka tilkelerde himayesini temine matuf iki veya ¢ok
tarafli anlagma ve sozlesmeler yapmaya mecbur birakmustir. 19. ylizyilin son ¢eyreginde fikri
miilkiyetin kiiresel ¢apta korunmasina hizmet edecek ilk milletlerarast sozlesmeler kabul
edilmeye baglanmistir. Bunlarin sinai miilkiyet alanindaki ilk 6rnegini, 1883 tarihli Paris
Konvansiyonu teskil eder. Bu Sozlesme patentler, sinai resim ve modelleri, fabrika ve ticaret
mallari, ticaret unvanlari, cografi isaretler ve haksiz rekabete iligkin konulari diizenler.

Telif haklarinin milletlerarasi himayesi i¢in kabul edilen ilk diizelme ise, Edebiyat ve
Sanat Eserlerinin Korunmasi Hakkinda 1886 tarihli Bern Sozlesmesidir. Bern Sozlesmesi
eser sahibinin haklariyla ilgilidir. Baglanuli haklarla alikal: ilk milletlerarasi anlagma ise
1961 yilinda Romada imzalanmigtir. Hem sinai miilkiyet hem de telif haklarinin korun-
mast amaciyla Diinya Ticaret Orgiitiiniin (DTO) énciiliigiinde hazirlanan Ticaretle Bag-
lanult Fikri Miilkiyet Anlasmast (TRIPs) ise 1994 yilinda kabul edilmistir. Biri telif haklari
digeri icralar ve fonogramlarin himayesini amaglayan WIPO Internet Anlagmalar1 ise 1996
yilinda kabul edilmistir.

Milletlerarasi sézlesmelerin temel hedefi, telif haklarinin kendisine taraf olan her devletin
hitkiimran oldugu topraklarda, o devletin vatandagt olmayan hak sahiplerinin haklarinin
etkin bir bigimde hukuki himayesinin saglanmasidir. Bunun igin fikri haklar alaninda asgari
standartlar koyarlar. Bu standartlar taraf devletler icin uyulmas: mecburi temel prensipler
niteligini tagir. Bu suretle fikri miilkiyet hukuku kapsamina giren haklar, diinya ¢apinda
asgari diizeyde ve baglayici standartlarda hukuki himayeye kavusur.

Milletlerarast anlagma ve sozlesmelerde yer alan prensipler sayesinde yabanci devlet vatan-
daglari, haklarin ihlél edildigi devletin ulusal mevzuatinin o devlet vatandasina sagladigin-
dan daha iyi ve bazen onlarin da fevkinde himayeye mazhar olabilmektedir. Bu anlagmalara
konulan “asgari haklar” (minimum rights), “ulusal islem” (national treatment), “otomatik
koruma” (automatic protection) ve “korumanin bagimsizligr” (independence of protection)
prensipleriyle saglanir.
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Isbu calismanin konusu, aslinda lisansiistii bir teze veya monografik bir calisma
kapsaminda irdelenmeye deger bir konudur. Ancak bugiine dek memleketimizde miistakil
bir inceleme konusu olarak bu mevzu giindeme gelmedigi gibi, tizerinde kayda deger dlctide
durulmus da degildir. Bu makaleyle, telif hukuku alanina iliskin milletlerarasi sézlesmeler,
bunlarin muhtelif etkileri ve diger ydnleriyle incelenmeye deger konu oldugu hususunda
geng akademisyenlerin dikkatlerinin ¢ekilmesi de hedeflenmistir.

Bu calisma Balikesir Universitesi tarafindan diizenlenen Fikri Miilkiyet Hukukunda
Giincel Gelismeler 2. Uluslararast Sempozyumu'nda 6zet olarak sunulan bildirinin tam
metninden olusmaktadir. Bir bildiri metninin sinirliliklart dikkate alinarak, fazla detaya
girilmemistir. Bu cimleden olarak tebligde; Bern Konvansiyonu esas alinarak Roma Sozles-
mesi, TRIPs ve WIPO Internet Anlasmalariyla benimsenen prensipler isiginda telif haklari-
nin milletlerarast himayesi ve bu himéyenin nasil gerceklestigine 6zetle temas edilmektedir.

2. TELIiF HAKLARININ HIMAYESINE MATUF
MILLETLERARASI SOZLESMELER

2.1. 1886 BERN SOZLESMESI

Fikir ve sanat eserleri iizerindeki telif haklariyla ilgili ilk milletlerarast diizenleme
09.09.1886 tarihinde Isvicre'nin Bern sehrinde 10 devlet tarafindan imzalanan Edebiyat
ve Sanat Eserlerinin Himéyesine Dair Sozlesmedir.! S6zlesme’yi 2024 itibariyla 181 dev-
let imzalamigtir. Sozlesmenin ilk metninin 17. maddesi geregince her 20 yilda bir gézden
gecirilmesi 6ngoriilen metin 1908'de Berlin, 1914’te Bern, 1928'de Roma, 1948’de Briiksel,
1967de Stockholm, 1971 ve 1979°da Paris’te revize edilmistir.?

Sozlesmenin temin ettigi hukuki himaye; (a) eserleri yayimlanmis olsun veya olmasin,
Bern Birligi Devletlerinden birinin vatandagt olan eser sahiplerini; (b) Bern Birligi devlet-
lerinden birinin vatandagt olmasa bile eserleri bunlardan birinde ilk defa yayimlanan eser
sahiplerini; (c) bir Birlik Devleti ile ve Birlik Devleti olmayan bagka bir tilkede eszamanli
yayimlanan eser sahiplerini kapsar. Birlik Devletlerinden birinin vatandagsi olmasa bile ika-
metgahlart bunlardan birinde bulunan eser sahipleri de bu S6zlesmenin amaglar1 dogrultu-
sunda o devletin vatandaglari ile benzer muameleye tabi tutulur (Bern 3).

Bern Soézlesmesi'nde ayrica idari diizenlemelere de yer verilmigtir. Sozlesmenin icrast,
tiyelik sartlari, katlim prosediirleri ve icray1 gerceklestirecek bir Birligin kurulmasi, gorev-
leri ve ¢alismast ile s6zlesmede 6ngoriilen 6zel hitkiimlerden yararlanmak isteyen gelismekte
olan devletlerle ilgili baz1 6zel hitkiimler de Sézlesmede yer almistir. Bu tebligde sadece Bern

' Bern Sézlesmesinin tarihgesi ve yorumu hakkinda ayrinuli bilgi i¢in bkz. Sam Ricketson, The Bern Convention

for the Protection of Literary and Artistic Works: 1886-1986 (Kluwer 1987); Sam Ricketson and Jane ] Ginsburg,
International Copyright and Neighbouring Rights - The Berne Convention and Beyond, Vol. 1 ¢ IT (2nd edn, Oxford
University Press 2006); Ayrica bkz. Stephen M. Stewart, International Copyright and Neighbouring Rights (2nd edn.,
Butterworths 1989); Michael Blakeney, The International Protection of Industrial Property: From the Paris Convention
to the TRIPS Agreement (WIPO/IP/CAI/1/03/2 2003).

2 Aynnu icin bkz. WIPO, ‘Guide To The Berne Convention for the Protection of Literary and Artistic Works (Paris
Act, 1971) (WIPO) <https://www.wipo.int/edocs/pubdocs/en/copyright/615/wipo_pub_615.pdf>


https://en.wikipedia.org/wiki/Stockholm
https://www.wipo.int/edocs/pubdocs/en/copyright/615/wipo_pub_615.pdf
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Sozlesmesi’nin haklarin hukuki himéyesine dair hitkiimleri ve asgari haklarla ilgili hitkiim-
lerine 6zetle temas olunmakrtadir.

Tirkiye, Sozlesmenin 1948 tarihli Briiksel metnine 1952 yilinda 5777 sayili Kanunla
taraf olmustur.’ 1995’te de 1979'da tadil edilen 1971 Paris Metnine istirak etmistir.*

2.2. 1961 ROMA SOZLESMESI

Bern Sozlesmesi eser sahibinin haklariyla ilgilidir; baglantli haklari igermez. Bu husustaki
ilk milletlerarasi s6zlesme 1961 yilinda ILO ve UNECSCO 6nciiliigiinde 18 devlet tara-
findan Romada imzalanmistir.” Roma Sozlesmesi icracilar, fonogram yapimecilari ve radyo
ve televizyon yayin kuruluslarinin haklarini diizenler. Sozlesmede icarlar, fonogramlar ve
radyo ve televizyon yayinlari i¢in icranin, tespitin ve yayinin ger¢eklestigi tarihten itibaren
20 yillik koruma siiresi taninmigtir. Tiirkiye bu Sozlesmeye 7.7.1995 tarih ve 4116 sayili
Kanunla katilmistir.

2.3. 1994 TRIPS ANLASMASI

Fikri miilkiyete konu mal ve hizmetlerin {ilkelerin iktisadi, sosyal ve kiiltiirel kalkinma
ve gelisimlerinde giderek artan 6nemi, bir yoniiyle bu tirtinlerin uluslararas: ticaretini arti-
rirken diger yoniiyle bunlar tizerindeki haklarin siniragan ihlallerinde de adeta patlamaya
yol agmistir. Bunun sonucu olarak Diinya Ticaret Orgiitiiniin (DTO) 6nciiliigiinde yillarca
siiren miizakereler neticesinde Fas'in Marakes sehrinde 114 tilke ve Avrupa Birligi tarafin-
dan 15 Nisan 1994 tarihinde kisaca TRIPs’ olarak anilan Sahte Mallar da D4hil Ticaretle
Baglanuli Fikri Miilkiyet Anlagmasi imzalanmig ve 1 Ocak 1995 tarihinde yiiriirliige gir-
migtir.?

TRIPs, fikir ve sanat eserleri ile baglanuli hak konulari tizerindeki telif haklari dahil
patent, tasartm, marka, entegre devreler, cografi isaretler ve ticari sirlar gibi sinai miilkiyetle
ilgili hak konularinin tamamini kapsamasi yoniiyle, fikri miilkiyet hukukunun uluslararas

Edebiyat ve Sanat Eserlerini Korumak Icin Kurulan Bern Birligine Katlma Hususunda Hiikiimete Yetki Veril-

mesine Dair Kanun, Kanun Numarasi: 5777, Kabul Tarihi: 28.05.1951, RG: 2.6.1951 — 7824. Kaulmayla ilgili

Bakanlar Kurulu Karari, Karar Numarasi: 3/13589, Kabul Tarihi: 28.01.1951 (Diistur, III. Tertip, C. 32, 1462-

1467).

Edebiyat ve Sanat Eserlerinin Korunmastina Iliskin Bern Sozlesmesinde Degisiklik Yapan 1979'da Tadil Edilen Paris

Metnine Katilmamizin Uygun Bulundugu Hakkinda Kanun, Kanun Numarasi: 4117, Kabul Tarihi: 7.7.1995, RG:

12.7.1995 — 22341. Sézlesmenin Paris Tiirkgce Metni icin bkz. RG: 21.10.2003 — 25266.

> Roma ve baglanuli haklarla ilgili sair sozlesmeler hakkinda bkz. Mustafa Ates, ‘Fikri Haklar ve Baglanuli Haklara

[liskin Uluslararast Sozlesmeler ve Tiirkiye’ Fikir ve Sanat Hukukuna Dair Makalelerim (Adalet Yayinevi 2016) 515,

530-552.

Kanun icin bkz. Icract Sanatcilar, Fonogram Yapimcilari ve Yayin Kuruluglarinin Korunmasina Dair Kanun, Kanun

Numarast: 4116, Kabul Tarihi: 7.7.1995, RG: 12.7.1995 — 22341. Roma Sézlesmesinin Tiirk¢e metni i¢in bkz.

fcrast Sanatgilar, Fonogram Yapimcilari ve Yayin Kuruluglarinin Korunmasina Dair 26.10.1961 Tarihli Roma Séz-

lesmesi, Tarihi: 26.10.1961, RG: 21.10.2003 — 25266.

7 Anlasmanin Ingilizce adi “ Trade-Related Aspects of Intellectual Property Rights including Counterfeit Goods™ seklinde
olup kisaca “TRIPs” olarak anilmaktadir.

8 Daniel Gervais, The TRIPS Agreement: Negotiating History (Sweet & Maxwell 2012).



(2024) 2(2) The Bogazi¢i Law Review 159

seviyede en genis ol¢iide himayeyi amaglayan bir anlagmadir.’

Bern Sozlesmesi’nin 1971 Paris metni kapsaminda korunan eser ve eser sahibi haklarinin
TRIPs tarafindan da taninip himaye edildigine isaret edilmektedir (md. 9). Ilaveten Bern
Sozlesmesi’nde yer almayan telif hakkina konu olabilecek bilgisayar programlari ve veri
tabanlarini da himaye altina almaktadir (md. 10). Ayrica bilgisayar programlari ve belirli
sartlar alunda da sinema eserleriyle ilgili kiralama hakk: taninmigtir (md. 11). Anlagsmada
icracilar, fonogram yapimcilari ve yayin kuruluslarinin baglantli haklarinin himéyesine dair
hitkiimlere de yer verilmistir (md. 14). Anlagma fotograf ve uygulamali sanatlar hari¢ olmak
tizere eser sahibinin haklari ile icraci ve fonogram yapimcilarinin haklarinin himayesi i¢in

asgari 50 yillik ve radyo-televizyon yayinlari i¢in de 20 yillik koruma 6ngormiistiir (md. 12
ve md. 14/5).

TRIPs diger anlagmalara nazaran baglayict karakteri en yiiksek uluslararasi bir metindir.
Uyulmamasi halinde diinya ticaret rejiminden dislanma gibi agir yaptirimlar iceren TRIPs™e
Tiirkiye, 26 Ocak 1995 tarih ve 4067 sayili Kanunla 31.12.1994 tarihinden gegerli olmak
tizere taraf olmustur.'

2.4. 1996 WIPO TELiF HAKKI ANLASMASI VE ICRALAR VE
FONOGRAMLAR ANLASMASI

Telif haklariyla ilgili iki onemli milletlerarast anlagsma 1996 yilinda kisaca WIPO olarak
anilan Diinya Fikri Miilkiyet Teskilat1 6nciiliigiinde karara baglanmisur. Bunlardan biri
eser sahibinin haklarinin internet ortaminda ¢ogaltilmasi, yayilmasi ve paylasilmas: fiille-
riyle yogun ihlallerine kargi eser sahiplerinin himayesini ve digeri ise icralar ve fonogramlar
tizerinde baglanuli hak sahiplerinin telif haklarinin internet ortaminda korumasini amaglar.

[1ki Telif Haklar1 Anlasmast (WIPO Copyright Treaty), ikincisi ise Icralar ve Fonogramlar
Anlagsmast (WIPO Performances and Phonograms Treaty) olarak adlandirilir. Her ikisine bir-
den “WIPO Internet Anlagmalari” da denilen bu metinler 20.12.1996 tarihinde Cenevre'de
kabul edilerek Bern Sozlesmesinin 1971 Paris Metnine taraf iilkeler ile AB tiye iilkelerinin
katilimina agilmistir. Tiirkiye WIPO Telif Haklart Anlagmasi'! ve WIPO Icralar ve Fonog-
ramlar Anlasmasina'? 2007 yilinda katlmuistir.

WIPO Telif Hakk: Anlagmasinin koruma konusunu (i) bilgisayar programlari ve (ii) veri
derlemeleri (veri tabani) olusturur. Bunlar tizerinde eser sahibinin (i) yayma, (ii) kiralama
ve (iii) umuma iletim haklart 6zel olarak diizenlenmistir. Koruma siiresi 50 yil olarak belir-
lenmistir.

?  Aynnu icin bkz. Mustafa Ates, “Taklit ve Korsan Mallarin Uluslararast Ticareti ve GATT-TRIPs Anlagmasinin Bu
Ticaretin Onlenmesine liskin Hiikiimleri’ Fikir ve Sanat Hukukuna Dair Makalelerim (Adalet Yayinevi 2016) 605-
666.

10 Kanun Numarast: 4067, Kabul Tarihi: 26.01.1995, RG: 29.01.1995 — 22186.

" 02.05.2007 tarihli ve 5647 sayili Kanunla katlmigtir. Bkz. WIPO Telif Haklari Andlasmasina Kaulmamizin Uygun
Bulundugu Hakkinda Kanun, Kanun Numarast: 5647, Kabul Tarihi: 2.5.2007, RG: 8.5.2007-26516. Sézlesme
metni igin bkz. Karar Sayisi: 2008/13597, RG: 14.05.2008 — 26876.

12 ibid.
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WIPO Icracilar ve Fonogram Anlagmast ise, dijital ortamda sarkici, oyuncu ve fonogram
yapimcilara ait tiriinler tizerindeki (i) ¢ogaltma, (ii) kiralama, (iii) yayma ve (iv) umuma
iletim haklarini diizenler. Icracilar igin ayrica manevi haklar da éngériilmiistiir. Haklarin
korunmasi i¢in 50 yillik siire taninmuistir.

2.5. TELIF HAKLARIYLA iLGIiLI DIGER ANLASMALAR
Gerek eser sahibinin haklariyla gerekse baglantli haklarla ilgili yukarida zikredilenlerden

bagska uluslararasi anlasma ve sozlesmeler de mevcuttur. Bunlara 6rnek olarak 1971 Evrensel
Telif Haklar1 Sézlesmesi (UCC), Uydular Vasitastyla Program Sinyalleri Dagitlmasi Hak-
kinda 1974 Briiksel Sozlesmesi, Avrupa Televizyon Yayinlari Sozlesmeleri gosterilebilir.'?
Ele alinan konu bakimindan Tiirkiye'nin taraf oldugu en 6nemli uluslararasi anlagmalar
yukarida kisaca temas edilenlerdir. O nedenle diger anlagmalar {izerinde durulmayacakur.

Ancak Tiirkiye heniiz tarafi olmasa da diger anlagmalardan son donemde kabul edilmis
olmast sebebiyle WIPO Gérsel-isitsel Icralar Pekin Anlagmasi’na deginmekte fayda vardir.
Bu Anlasma WIPO onciiliigiinde 2012 yilinda sonuglanip yeterli say1 olan 30 iilkenin kati-
limi veya tasdikiyle birlikte 28 Nisan 2020°de yiiriirlige girmistir. Anlagmayla tespit edilmis
gorsel-isitsel (audiovisual) icralar tizerinde icraci sanatgilara taninmis mali ve manevi haklar
diizenlenmigtir. Sinema eserleri gibi gorsel-isitsel icralarin tespitleri tizerinde icraci sanatgi-
lara (oyunculara) bunlarin; (i) ¢ogaltlmasi, (ii) yayilmasi, (iii) kiralanmasi ve (iv) kamuya
erisilebilir kilinmasi haklari taninmistir. Anlagma sanatgilara ayrica tespit edilmemis canli
icralariyla ilgili; (i) yeniden yayin hari¢ olmak iizere radyo-televizyonla yayin hakki, (ii) rad-
yo-televizyon yayini i¢in yapilan icralar diginda umuma iletim hakki ve (iii) yapilan icralarin
tespiti hakki tanimaktadir. Anlagmaya gore icracilar, icralarinin icracist olarak taninmalarini
talep hakk: ve itibarlarina zarar verecek sekilde icralarinin kullanilmasi ve degistirilmesine
itiraz seklinde manevi haklara sahiptir. Anlagma 4kit taraflara haklari i¢in Bern Sozlesme-
si’'nin 9(2) maddesinde oldugu gibi ii¢ basamak testi kapsaminda istisna ve kisitlamalar
koyabilmesine imkan vermektedir. 50 yillik koruma siiresi 6ngoriilen Pekin Anlagmasi’nda,
anlasmayla taninan haklara sahip olma ve faydalanmanin herhangi bir formaliteye tabi tutu-
lamayacag1 da hitkiim altina alinmugtir.

Pekin Anlagmasi’na Nisan 2024 tarihi itibariyla 43 devlet katlmis veya onay vermistir.
Tirkiye ise bugiine dek Anlagmaya katilim yoniinde bir irade beyaninda bulunmamustir.

3.BERN SOZLESMESI OZELINDE TELiF HAKKI
HIMAYESIYLE iLGILi TEMEL PRENSIPLER

3.1. GENEL OLARAK

Milletlerarast sozlesmelerin amact telif haklarina kiiresel olcekte etkili bir hukuki
himéye saglamakur. Bunun igin sozlesmelere fikri haklar alaninda asgari koruma stan-
dartlari konuldugu gibi ulusal 6l¢ekte bu standartlara uygun diizenlemelerin yapilmasi

3 Telif hukuku alaninda uluslararasi anlagmalar hakkinda ayrintili bilgi icin bkz. Ates, Uluslararasi Sézlesmeler (n 5)
515-552.
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ve haklarin bu standartlarda korunmasini temin i¢in bir takim temel prensiplere de yer
verilmektedir.

Bu prensipleri Bern Sozlesmesi bazinda (i) asgari haklar, (ii) ulusal islem, (iii) otoma-
tik koruma ve (iv) korumanin bagimsizlig1 olmak iizere dort baglik altinda miitilaa etmek
miimkiindiir."* Asgari haklar Bern Sozlesmesi’nin mubhtelif maddelerine serpistirilmistir.
Diger prensipler ise 1971 yilinda kabul edilip 1979da revize edilen Paris Belgesinin 5. mad-
desinde diizenlenmistir.

Mezktr maddenin “Eser sahipleri, bu Sozlesme kapsaminda korunan eserlerle ilgili ola-
rak, isbu Sozlesmeyle 6zel olarak taninmig haklar gibi menge tilkesi digindaki Birlik iilke-
lerinde, o tilkenin kanunlarinin kendi vatandaglarina tanimis oldugu mevcut veya ileride
tantyacaklar1 haklardan da yararlanirlar” hitkmiinii igeren birinci fikrast “ulusal islem” pren-
sibini yansitir.

Ikinci fikranin “Bu haklardan yararlanma ve bunlari uygulama herhangi bir formaliteye
tabi olmayacakuir” seklindeki ilk ctimlesi “otomatik koruma” ilkesine ve “bu gibi yararlanma
ve uygulama, eserin kaynak iilkesindeki mevcut korumadan bagimsiz olacaktir” seklindeki
ikinci ctimlesi “korumanin bagimsizligi” prensibine isaret eder.

Bu prensipler TRIPs Anlagmasi tarafindan da teyit edilmistir. Hatta bu gii¢clendirilmis
bir teyittir. Zira TRIPSe gére Bern Konvansiyonundaki ulusal muamele, otomatik koruma
ve korumanin bagimsizlig: ilkeleri, Bern Sozlesmesine taraf olmayan DTO tiyelerini dahi
baglayicidir (md. 1/2 ve md. 3/1). TRIPs Anlasmast daha da ileri giderek bir DTO iiyesinin
baska herhangi bir iilkenin vatandaslarina tanidig1 avantajlarin ayni zamanda tiim DTO
tiyelerinin vatandaglarina da taninmasi ytikiimliiligi getirmistir. Bu kabil uygulamalara “en
ziyade miisaadeye mazhar devlet” veya “en ¢ok kayrilan iilke muamelesi” denilir. Bu kurala
gore “fikri miilkiyet tiriinleri tizerindeki haklarin korunmasiyla ilgili olarak, bir tiye tara-
findan, diger bir tilkenin vatandaglarina taninan herhangi bir imtiyaz, muafiyet, fayda ya
da ayricalik bitiin diger TRIPs tiyelerinin vatandaglarina derhal ve kayitsiz-sartsiz olarak
taninacaktir” (md. 4).”

Bu baslik altinda milletlerarasi hukukun telif haklarinin himayesi i¢in kabul ettigi asgari
haklar, ulusal muamele, otomatik koruma ve korumanin bagimsizligs basliklar: altindaki
dort temel prensibe Bern Sozlesmesi 6zelinde temas olunacakuir.

14

Bu prensiplerle ilgili bkz. Ates, Uluslararast Sézlesmeler (n 5) 520-521; Mustafa Ates, Fikir ve Sanat Eserleri Uzerin-
deki Haklarin Kapsami ve Sinirlandirilmas: (Seckin Yayinevi 2003) 42-44.

Bir TRIPs tiyesinin tanidig1 bu yiikiimliilitk disinda kalan miisaade, imtiyaz, muafiyet ya da faydalarin neler oldugu
ayni maddede su sekilde gosterilmigtir: (a) Uluslararast hukuki yardim anlagmalarindan kaynaklanan ya da genel
nitelikte ve fikir miilkiyetinin korunmasi ile sinirli olmayan yasa uygulamasi; (b) Bern Sozlesmesi (1971) hiikiim-
lerine uygun sekilde taninan ya da Roma Sézlesmesi’nin 6ngdrdiigii ulusal uygulama iglevi tagimayan ve bir baska
iilkede kabul edilen uygulama; (c) Bu Anlagmada 6ngériilmeyen, sanatcilar, plak yapimcilari ve radyo ve televizyon
kuruluglarinin haklarina iliskin uygulama; (d) Diinya Ticaret Orgiitii Anlagmasinin yiiriirliige girmesinden 6nce
(1.1.1995) yiiriirlitkte bulunan fikir miilkiyetinin korunmasina iliskin ve TRIPs Konseyi'ne bildirilmis olan ve
diger tiyelerin vatandaglarina karsi kat ya da haksiz bir ayirim olugturmayan uluslararasi anlagmalardan kaynakla-
nan uygulama.
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3.2. ASGARI HAKLAR PRENSIBIi

3.2.1. Genel Olarak

Devletlerin fikri miilkiyet kurallarini diizenleyen kanunlar genel olarak miilkilik esasina
dayanir. Her devlet bu haklar1 kendi hiikiimranlik alani olan topraklarda kendi yasama
organi tarafindan kabul edilen yasalarla himiye eder. Kural olarak yabancilarin haklari da
bu ¢ercevede himaye goriir. Ancak yukarida sozii edilen tiirden milletlerarasi anlagma ve
sozlesmelerle bir iilkede yabancilara o devletin milli hukukunun sagladig: ile ayni seviyede
veya onlarin da fevkinde hukuki himaye temin edilebilmektedir. Bunu saglayan prensiplerin
basinda “asgari haklar” ilkesi gelir.

Asgari haklar prensibi, bir Birlik devletinde yabanci telif hakk: sahiplerine saglanan
hukuki him4yenin belli bir seviyenin altinda olmamasini ifade eder. Milletlerarasi mevzuatla
taninmis bulunan telif hukukuyla ilgili haklarin tamami neredeyse “asgari” seviyedir. Ancak
taraf devletler milletlerarasi mevzuatta belirtilenlerden daha st seviyede hak ve hukuki
himaye tanima yetkisine sahiptir. Asgari haklar prensibi, bir anlagmaya taraf olan devlete,
kendi tilkesinde bulunan anlasmaya taraf diger tilke vatandaslarin: hig¢ degilse o anlagmayla
taninmis bulunan haklardan faydalandirma borcu yiikler.

Bu yiikiimliliigiin kapsamina yalnizca anlagsmayla taninan haklar degil koruma stireleri
ve haklara getirilen tahdit ve istisnalarla ilgili minimum standartlarin kabulii ve tatbiki de
dahildir. Buna gore her kit devlet yabanciya ait eserleri, kendi iilkesinde anlagsmada 6ngo-
rillenden daha kisa olmayan bir siireyle himayeye mecburdur. Keza telif haklar1 i¢in anlas-
mada 6ngoriilen zorunlu tahdit ve istisnalar, anlagmaya taraf devletin iilkesinde de tatbik
edilmek zorundadir.

Belirtmek gerekir ki milletlerarasi sozlesmelerle kabul edilen asgari haklar prensibi sadece
yabanci hak sahiplerine yonelik olarak uygulanir. Bu prensibin kural olarak ulusal hukuk
kapsaminda himéye goren hak sahiplerine tatbiki zorunlu degildir. O nedenle bir akit devlet
kural olarak kendi vatandasina asgari haklar standardini uygulamaya mecbur olmadig: gibi,
ic hukukuyla asgari haklardan daha iistiin standartlar1 da benimseyebilir.

3.2.2. Bern Sozlesmesi’nde

Asgari haklar Bern Soézlesmesinin 2.10.1979°da tadil edilen 24.07.1971 tarihli Paris Bel-
gesinin 5. maddesinde “bu Sozlesme ile korunan eserler tizerinde yine bu Sézlesme ile 6zel
olarak taninmig haklar” seklinde ifade edilmistir. Asgari haklarin konusunu Sozlesmenin 2.
maddesinde belirtilen fikir ve sanat mahsulleri olusturur. Tarzi ve ifade sekli ne olursa olsun
edebiyat, bilim ve sanat alanindaki her tiirlii eser S6zlesmenin 2(1) maddesi kapsamindadir.

Fikir ve sanat eserleri anilan maddede 6rnek kabilinden zikredilmistir. Bern Birligi tiyeleri
mezk(r maddede belirtilen fikri mahsullere kaideten “eser olarak” hukuken himéye saglar-
lar. Zira maddenin 6. fikrasi “bu maddede zikredilen eserlerin, biitiin Birlik tilkelerindeki
koruma kapsaminda oldugu ve bu korumadan eser sahibi ile haleflerinin faydalanacag:”
hitkmiint havidir. S6zlesmede tiye devletlerce taninmasi gereken haklarsa manevi ve mali
haklar olmak tizere iki kategoride tanzim edilmistir.
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Eser sahibine taninmasi mecburl manevi haklar miikerrer 6. maddede gosterilmistir.
Mezkiir madde uyarinca, mali haklarindan bagimsiz ve bu haklarin devrinden sonra dahi
eser sahibine, eseri tizerindeki bu statiisiinii ileri siirmek ve eserinin her tiirlii tahrifine,
bozulmasina veya diger degisikliklerine veya seref veya itibarina zarar verebilecek her tiirlii
kiiciik diisiiriicii fiillere itiraz hakki taninmaktadir. Maddenin bu haklarin koruma siiresi
ve eser sahibinin 6liimiinden sonra kendilerine manevi haklari kullanma yetkisi taninan
kisilere iligskin ikinci fikrast hiikmii de emredicidir.

Himéyesi gereken mali haklar S6zlesmenin 8 vd. maddelerinde diizenlenmigtir. Bunlar-
dan tercime hakkiyla ilgili 8. madde; eserlerin ¢ogaltma ve yayma haklarina dair 11. madde
ve mitkerrer 11. madde hitkiimleri; eserin islenmesi, diizenlenmesi ve eserde yapilacak diger
degisikliklere izin verme hususundaki 12. madde; eserlerin sinematografik islenmesine ve
¢ogaltulmasina ve bu sekilde islenen ve gogaltilan eserlerin dagitimi ile islenen ve gogaltilan
eserlerin umuma iletimine ve umumi mahallerde temsiline iliskin haklar ve isleme eser nite-
ligindeki sinematografik eserlerin 6zgiin eser gibi korunmasini 6ngéren 14. madde emredi-
cidir. Eserin yeniden satisindan pay isteme hakkina dair miikerrer 14. madde tiye devletin
tercihine baglidir. Uye devletler edebiyat, bilim ve sanat eserleri iizerindeki emredici hiikiim-
lerden dogan miinhasir nitelikteki mali haklart hukuken korumak zorundadirlar.

Ancak tiye tilkelerce s6z konusu mali haklara S6zlesmede izin verilen ¢ekinceler, sinirlama
ve istisnalar getirilebilir. Bunlarin 9/2. maddedeki ti¢ basamak testine uygun olmas: gere-
kir. S6zlesmede istisna ve tahditlerin neler olabilecegine dair hiikiimler de yer almistur. Bu
baglamda Paris (1971) Metni’'nin ekinde yabanci eserlerin cevirisi ve ¢ogaltilmasiyla ilgili
olarak gelismekte olan tilkeler i¢in 6zel istisnai imkanlar 6ngdrmiistiir. Cogaltma ve terciime
haklariyla ilgili Madde 2™, Madde 9(2), Madde 10(2), ve Madde 10™* hiikiimleriyle “on
yil kurali” olarak da adlandirilan Madde 30(2)(b) hitkmii dahil olmak tizere eser sahibinin
miinhasir haklarina dair mevcut tahdit ve istisnalar genigletmistir. Mesela Madde 30(2)(b)
uyarinca yazar, eserin aslinin ilk yayimindan itibaren 10 yillik siire zarfinda tiye devletlerden
herhangi birinde, koruma talep edilen dilde bir terciimesini yayimlamaz veya yayimlatmaz
ise, terclimeye izin verme yetkisi sona erer. 10 yillik siire doldugunda koruma talep edilen
dilde terciimeye izin verme yetkisi sona erdigi i¢in yazarindan izin almaya gerek kalmadan
herkes eseri terctime edebilir.

Sozlesmenin haklarin himaye siiresinin eser sahibinin hayat1 boyunca ve 6liimiinden
sonra elli yil devam edecegini 6ngoren 7. maddesi de emredicidir. Manevi haklarin mali
haklarin korundugu siire boyunca himéyesini 6ngéren Miikerrer Madde 6/2 de emre-
dicidir. Fotograf ve uygulamali sanat eserleri i¢in bu siire 25 yildan asag1 olamaz (md.
7/4)."* Maddede belirtilen siireler asgari siniri gosterir; iiye devletler daha uzun koruma
stiresi kabul edebilirler (md. 7/6). Nitekim AB tilkelerinde s6z konusu siireler 70 yil olarak
belirlenmistir. Tiirkiye 50 yil olan koruma siirelerini AB Miiktesebatina uyum saglamak
maksadiyla 4110 sayilt Kanunla FSEK’te yapilan degisikliklerle 1995 yilinda 70 yila ¢ikar-
migtir.

16 Bununla birlikte WIPO Telif Haklari Anlasmast'nin 9. maddesinde ‘Akir Taraflar, fotograf eserleri konusunda Bern
Sozlesmesi nin 7(4) maddesi hiikiimlerini uygulamayacaktir” denilmigtir.
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3.2.3. Diger Sozlesmelerde

1961 tarihli baglantlr haklarla ilgili Roma Sézlesmesi de icracilar ve fonogram yapimci-
lart ile yayin kuruluglarinin baglanuli haklari kapsaminda tespit, gogaltma, yayma, yayin ve
tekrar yayin ve umumi mahallerde temsil gibi asgari haklar tanimistir. Bunlar korumanin
konusunu olusturan icralar, fonogramlar ve film yapimlarinin mahiyetine uygun sekilde
Bern Sézlesmesine benzer bicimde diizenlenmistir. Ozel koruma konulari tizerinde TRIPs
ve WIPO Anlagmalarinda da bazi asgari haklara yer verilmistir.

Buna gore TRIPs Anlagmast telif haklarinin himayesine iligkin Bern Sozlesmesi hitkiim-
lerine atfin yani sira (md. 9), bilgisayar programlarinin ve derlemelerin (veri tabanlarinin)
telif hakk: kapsaminda himayesini 6ngérmistiir (md. 10)." Anlagsmanin mezkir hitkiim-
leri ile kiralama hakkini diizenleyen 11. maddesi, koruma siiresiyle ilgili 12. maddesi ile
sahte ve korsan eser ticaretiyle miicadele ve bu ticaretin 6nlenmesine'® dair Uciincii Kisim
hiitkiimlerinin asgari haklara iliskin diizenlemeler oldugunu séylemek miimkiindiir.

WIPO Telif Haklar1 Anlagmast da TRIPs gibi Bern S6zlesmesi’ne atifta bulunarak orada
yer alan haklari sakli tutmak suretiyle (md. 1), dijital teknolojilere kargi eser tizerindeki telif
haklarinin himéyesini amaglar. Anlasmada bilgisayar programlari ve veri tabanlari Bern S6z-
lesmesi anlaminda eser kabul edilerek, bunlar tizerindeki yayma, kiralama, umuma iletim
haklar1 teminat aluna alinmugtir. Ayrica eserlerin dijital teknolojiler kullanilarak ihlalinin
onlenmesi i¢in akit devletlere teknolojik tedbirler alma yiikiimliliikleri tahmil edilmekte-
dir. WIPO Icracilar ve Fonogramlar Anlasmast da fonogram ve icarlar izerinde WIPO Telif
Haklar: Anlagmasi gibi dijital teknolojilerle ilgili asgari haklar tanimaktadir. Bu Anlagsmada
icracilara ve fonogram yapimcilarina taninmis bulunan haklar da taraf devletlerce himayesi

gereken asgari haklardandur.

3.3. ULUSAL MUAMELE PRENSIBi (NATIONAL TREATMENT
RULE)

Bir anlagmaya taraf devletin kendi vatandagina uyguladigt muamelenin aynisini diger
tiye devletlerinin vatandaglarina da tatbik etmesine “ulusal muamele” denir."” Bu kural gere-
gince bir milletlerarast sozlesmeye taraf olan devlet kendi vatandasiyla o sozlesmeye taraf
diger tilke vatandast arasinda ayrimecilik yapamaz. O nedenle bu prensip “ayrimct muamele
yasagl” ya da “esit islem kurali” olarak da adlandirilir.

Nitekim Bern Soézlesmesinin 5(1) maddesinde eser sahiplerinin, Sézlesme kapsaminda
korunan eserleriyle ilgili olarak bu S6zlesmeyle 6zel olarak taninmig haklar gibi menge tilkesi
disindaki Birlik tilkelerinde, o iilkenin kanunlarinin kendi vatandaslarina tanimis oldugu

7 Bu konuda ayrint1 i¢in bkz. Mustafa Ates, ‘Copyright and Related Rights Protection Under the TRIPs Agreement’
Fikir ve Sanat Hukukuna Dair Makalelerim (Adalet Yayinevi 2016) 585-601.

8 Bu konuda ayrint icin bkz. Ates, Taklit ve Korsan (n 9) 605-658.

Bu konuda ayrint1 i¢in bkz. Ulrich Loewenheim, ‘The Principle of National Treatment in the International Con-

ventions Protecting Intellectual Property’ in: Liber Amicorum and Joseph Straus (eds), Patents and Technological
Progress in a Globalized World (Springer-Verlag Berlin Heidelberg 2009) 593-599.


https://link.springer.com/book/10.1007/978-3-540-88743-0
https://link.springer.com/book/10.1007/978-3-540-88743-0

(2024) 2(2) The Bogazigi Law Review 165

mevcut veya ileride tantyacaklart haklardan da yararlandirilmalar: 6ngérilmiistiir.® Madde
5’in 1. fikrast haklardan yararlanmayla ilgili ulusal muameleyi diizenlemistir. 5. maddenin
3. fikrasi mense tilkede himéyenin i¢ hukukla diizenlenecegini, ancak eser sahibinin bu
Sozlesmeyle korunan eserin menge iilkesinin vatandagi olmamasi halinde, eser sahibinin o
tilkede, o iilkenin vatandast olan eser sahipleri ile ayni haklardan yararlanacag hitkiim altina
alinmustir.

Gorildigi gibi Bern Sozlesmesi'ne taraf bir iilkenin vatandagi, ayni Sozlesmeye taraf
baska bir tilkede koruma talep ettigi takdirde, korumanin talep edildigi iilke, talepte bulu-
nan eser veya hak sahibine kendi vatandast gibi muamele etmek zorundadir; yabanciyi
kendi vatandagindan ayri tutamaz. Ancak Sozlesme hiikiimlerinin tatbiki bakimindan iye
devlet yaninda “mense devlet” veya “kaynak iilke” kavramina biiyiik 6nem atfedilmistir.”!
Sozlesme mense devletin tespitinde eserin ilk yayimlandigi yeri esas kabul etmistir. Buradaki
“yayimlamay1” genis yorumlamak ve “aleniyet” olarak anlamak gerekir. Ciinkii fikir ve sanat
tirtinti ¢ogalularak elde edilen niishalarin dagitilmasi suretiyle kamuya sunulmas: disinda
baska yontemlerle de umuma arz edilebilmektedir. Bu sebeple eserin yayimlanmasi ve yayim
disindaki herhangi bir yontemle ilk kez umuma arzi suretiyle aleniyete kavustugu tilke her
nere ise “menge devlet” veya “kaynak tilke” orasidir. Ancak Sozlesmenin 5. maddesinin 4.
fikrasina gore “mengse devlet” ile kastedilen; eserin ilk defa yayimlandigi (umuma arz edil-
digi) Bern Birligine tiye devlettir.

Zira fikir ve sanat eserleri, onu meydana getiren kimsenin vatandast bulundugu devletin
disinda bir iilkede de yayim veya baska bir yolla aleniyete intikal edebilir. Ornegin bir Alman
vatandast eserini ilk 6nce Fransada yayimlayabilir. Bu gibi hallerde kaynak iilke Almanya
yani yazarin mensubu oldugu devlet degil, ona ait eserin ilk defa kamuyla bulustugu yer
olan Fransadir. Bir eserin eszamanli olarak birden fazla Bern Ulkesinde yayimlanmasi veya
[lk defa Bern iilkesi olmayan bir devlette yayimlanmasi da séz konusu olabilir. Bu gibi hal-
lerde yasanacak tereddiitlerin izalesi i¢in “menge devlet” tabiri ile anlagilmasi gerekenin ne
oldugu Sozlesmenin 5(4) maddesinde 6zel olarak tarif edilmistir.

Buna gore; eserin ilk defa bir Bern Birligi tilkesinde yayimlanmast durumunda, kaynak
tilke o tilkedir. Eser koruma siireleri farkli olan birden ¢ok Birlik iilkesinde ayn1 anda yayim-
landig1 takdirde kaynak iilke, mevzuatiyla en kisa koruma siiresini benimsemis olan tilkedir.
Eserin Birlik disindaki bir tilkeyle bir Birlik tilkesinde eszamanli yayimlanmasi halinde ise
kaynak tilke, eserin yayimlandig: Birlik tilkesidir. Sinema eserlerinde kaynak tilke 6zel ola-
rak tanimlanmis olup, kural olarak yapimecinin ikametgihi veya ¢alisma merkezinin bulun-
dugu Birlik tilkesi kaynak tilkedir. Birlik iilkelerinin birinde yapilan mimari eserlerin kay-
nak tilkesi ise o tilkedir.**

2 Bern Sozlesmesinde ulusal muamele konusuyla ilgili ayrintli bilgi i¢in bkz. David Vaver, ‘The National Treatment

Requirements of the Berne and Universal Copyright Conventions [Part 1] (1986) 17 (5) International Review of
Industrial Property and Copyright Law 577-607.
21 Brian Fitzgerald, Sampsung Xiaoxiang Shi, Cheryl Foong and Kylie Pappalardo, ‘Country of Origin and Internet
Publication: Applying the Berne Convention in the Digital Age’ (2011) Nigerian Institute of Advanced Legal Stu-
dies (NIALS) Journal of Intellectual Property (NJIP) 38-73.

2 Bu konuda ayrinuli bilgi i¢in bkz. Ricketson ve Ginsburg (n 1) 278 ff.
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Bern Sozlesmesi yayimlanmamis eseri de himéye eder. Yayimlanmamis eser bakimindan
kaynak {ilke, eser sahibinin vatandasi bulundugu Bern Birligi iilkesidir. Keza Birlik Uyesi
vatandasina ait eserin ilk defa Birlige {iye olmayan herhangi bir devlette yayimlanmis olmast
halinde de eser sahibinin kendi tilkesi kaynak tilke sayilir.

TRIPS Anlagmast ise, bu anlagmanin biitiin tiyelerce uygulanmasini 6ngdrmektedir (md.
1/1). Anlagsmanin 3(1) maddesinde de agik¢a, TRIPs Uyelerinin diger iiye devlet vatandasla-
rina, milletlerarasi s6zlesmelerden dogan istisnalar haricinde, kendi vatandaslari hakkindaki
tatbikattan daha az bir koruma 6ngoremeyecegi hitkme baglanmisur. Buna gore “Her iiye,
diger iiyelerin vatandaglarima, Paris Sozlesmesi (1967), Bern Sozlesmesi (1971), Roma Sozles-
mesi ya da Entegre Devrelere Iliskin Fikeri Miilkiyet Andlasmast ile ongiriilen istisnalar disinda,
fikri miilkiyetin korunmas: ile ilgili olarak, kendi vatandaglar: hakkindaki wygulamadan daha
az bir koruma ongormez. Bu yiikiimliiliik icracilar, plak yapimcilar: ve radyo-televizyon kuru-
luslars bakimindan sadece bu Andlasmada ongoriilen haklar icin wygulanir.”

Dahasi TRIPs; bir iiye devletin bagka bir iilkeye “en ziyade miisaadeye mazhar millet”
(mmost favored nation) tatbikatinin bu Anlagmaya taraf tilkelere tatbiki ytikiimlaligi de getir-
mektedir. Buna gore; fikri miilkiyetin korunmasi ile ilgili olarak, bir tiye devlet tarafindan,
diger bir iilkenin vatandaslarina taninan herhangi bir 6ncelik, yarar, bagisiklik yahut imtiyaz
biitiin diger iiye devletlerin vatandaslarina derhal ve sartsiz taninacakur (TRIPs 4/1).

3.4. OTOMATIK KORUMA

Aslinda bu prensip, ulusal muamelenin herhangi bir formaliteye bagli olmadan yaban-
ctya tatbiki suretiyle saglanan korumay ifade eder.”® Otomatik koruma ilkesi geregince ese-
rin meydana getirilmesiyle birlikte hukuki himaye otomatik olarak kazanilir. Bu prensip
eserin bir sicile tescili ve bir mercie tevdii ya da esere isaret, bandrol, hologram vb. bir sem-
bol koyma mecburiyeti gibi formalitelere tabi tutulmaksizin haklarin himayesini 6ngoriir.
Zira telif hakkina konu bir {iriin tizerinde hak sahipligi eserin viicuda getirilmesiyle birlikte
kendiliginden (ipso jure) iktisap olunur. Iktisabiyla birlikte telif hakki himayesi, tescil, tevdi
veya baska herhangi bir formaliteye gerek kalmadan elde edilir.**

Herhangi bir formaliteye tabi olmaksizin himiyenin temel prensibi acik¢a Bern Soz-
lesmesinin 5(2) maddesinde yer almisur. Bu prensip baglanuli hak himayesi bakimindan
da gecerli olup, telif hakkiyla ilgili diger uluslararast anlasmalarda da ifadesini bulmustur.

Ornegin TRIPs Anlasmasinin 9(1) maddesi ve WIPO Telif Haklar1 Anlasmasinin 1(4) mad-
desi bu ilkeyi diizenler.

Baglanuli haklarla ilgili 1961 Roma Sézlesmesi fonogramlar i¢in hak sahibinin ismi ve
ilk yayin yilinin yaninda (P) semboliiniin bulundurulmasini 6ngérmiistiir (md. 11). Buna
mukabil WIPO Icracilar ve Fonogram anlasmasinda, haklarin kullanilmasi ve korunmasi-
nin herhangi bir formaliteye tabi olmadigt hitkme baglanmistr (md. 20).

2 Chris Dombkowski, ‘Simultaneous Internet Publication and the Berne Convention’ (2013) 29 (4) Santa Clara
High Technology Law Journal 643, 646.

% Bu konuda bkz. Mustafa Ates, ‘Fikir ve Sanat Eserlerinde Tescil, Tevdi ve Isaret Koyma Gibi Formalitelerin Hukuki
Mabhiyeti’ Fikir ve Sanat Hukukuna Dair Makalelerim (Adalet Yayinevi 2016) 485-511.
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Ulkelerin hukuk sistemlerine bakildiginda genellikle formalitesiz koruma ilkesine halel
gelmeksizin goniillii kayit ve tescil sistemleri 6ngoriildiigii gortilmekeedir. Goniilli kayit ve
tescil sistemleri tilkeden tilkeye degisiklik gosterdigi gibi bunlarin isleyisi ve hukuki etkileri
bakimindan da ¢esitlilik gostermekeedir. Tuirkiyede FSEK’in 13. maddesiyle bazi eserler i¢in
mecburi olsa da, kural olarak hak ihdasini amaglamayan ancak haklarin etkili himayesine
hizmet eden bir kayit ve tescil sistemi benimsenmistir.”

3.5. KORUMANIN BAGIMSIZLIGI

Korumanin bagimsizligi, Bern Sozlesmesi kapsamindaki himéyenin, menge devlette yani
eserin ilk kez ortaya ¢ikug tilkede mevcut olan korumaya bagli olmamasin: ifade eder.
Clnkii Bern Birligine iiye devletler, kendi tilkelerindeki telif haklarina taninan korumanin
aynusini kural olarak yabancilara ait eserlere de tatbik ederler. Bunun sebebi, Bern Sozles-
mesi kapsamindaki himéyenin, kural olarak eserin ortaya ¢ikugi (kaynak) tilkede mevcut
olan korumaya bagli olmamasidir.

Buna gore fikir ve sanat eserleri, kaynak iilkede himaye saglanip saglanmadigina ve
hangi 6lgiide saglandigina bakilmaksizin sozlesmeye taraf diger bir tilkedeki daha avan-
tajlt hukuki himayeden yararlanabilmektedir. Buna “bagimsiz koruma” denilmektedir ki,
Sozlesmenin 5(2) maddesinde bu haklardan yararlanma ve kullanilmanin herhangi bir
formaliteye tabi olmayacag: belirtildikten sonra; “bu tiirden bir yararlanma ve bu tiirden
bir kullanimin eserin menge devletindeki himayenin varligindan bagimsiz olacag” ifade
edilmistir.

Korumanin bagimsizligi, haklarin mense tilkede korunup korunmamasindan bagimsiz
olmasini ifade ettigine gore, yabanci bir esere saglanan himéyenin diizeyi ve eser sahipleri-
nin haklarini himayesine yonelik teminat talep etme yollar1, korumanin uygulandig iilke
hukukuna gore belirlenir. Nitekim 5. maddenin 2. fikrasinin ikinci ctimlesinde ise “Sonug
olarak, bu Sozlesmenin hiikiimleri disinda, korumanin kapsami ve eser sahibine haklarini
korumak icin saglanan telafi yollarinin, yalnizca korumanin talep edildigi devletin kanunla-
rina gore belirlenecegi” belirtilmistir.

Ornegin baz1 hallerde s6zlesmeye taraf bir devlet, eserin s6zlesmedeki asgari siireden daha
uzun bir siire korunmast kuralini benimsemis olabilir. Bu durumda eser Bern Sozlesmesin-
deki asgari koruma siiresine degil, koruma talep edilen iilkenin kanunundaki daha uzun
siire himaye elde edebilir. Bununla birlikte, bir akit devletin Sézlesmede 6ngoriilenden daha
uzun bir koruma siiresi saglamasi ve eserin menge {ilkede himéyenin sona ermesi duru-
munda, menge iilkedeki himiye sona erdiginde koruma reddedilebilir. Zira Madde 7(8)
uyarinca her durumda siirenin korumanin talep edildigi tilke mevzuat ile diizenlenmesi
gerekiyorsa da; bu {ilke mevzuatinda aksine bir hitkiim bulunmadike¢a s6z konusu siire,
eserin kaynak {ilkesinde belirlenen siireden daha fazla olamaz.

»  Bu konuda bkz. Mustafa Ates, Fikri Haklarla llgili Hukuki Islemler FSEK m. 48-65 (Segkin Yayinevi 2023) 370-
372, 409-413.
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4. TELIF HAKKI HIMAYESIYLE ILGILIi TEMEL
PRENSIPLERIN ULUSAL HUKUKLARA ETKIiSi

Milletlerarast anlasmalara konulmus olan asgari haklar, ulusal muamele, otomatik koruma
ve korumanin bagimsizlig1 prensipleri, yukarida yapilan izahattan da gorildigi vechile
biiyiik 6l¢iide himéyenin talep edildigi devletteki yabanci tilke vatandaglarinin menfaatleri-
nin himayesine hizmet eder. Zira milletlerarast s6zlesmelerde diizenlenen asgari haklardan
yararlanma yetkisi kural olarak yalnizca yabanci tilke vatandaglarina taninmistir. Bahse konu
mevzuatin asli amaci, yabanct iilkede bulunan bir 4kit devlet vatandaginin haklarinin hima-
yesinin teminidir.

Asgari haklar gibi ulusal islem, otomatik koruma ve bagimsiz koruma prensiplerinin
kabuliiniin temelinde de ayni miildhaza bulunmaktadir. Nitekim bir fikir ve sanat eseri
sahibinin kendi devletinden o iilkede taninmamug bir hakkin Bern Sozlesmesi’ne gore asgari
haklardan oldugunu ileri siirerek korumasini talep edemeyecegi ileri siiriilmiistiir.?® Ulus-
lararasi sozlesmelerde asgari haklardan sadece yabancilarin istifade edebilecek olmast, iiye
devletleri, vatandaslarinin yararlanacag: haklari, uluslararasi mevzuatla taninan haklarin
seviyesinin altina diisiirmemeye icbar eden bir etkiye sahiptir.”’” Dolayisiyla milletleraras
sozlesmede yer alan prensipler, bir yoniiyle o sozlesmeye taraf yabanci devlet vatandagini
koruma amacini tastyor olsa da, dolayli olarak anlagmaya taraf devletlerin fikri miilkiyet
haklarinin himayesine iligkin milli normlari arasinda yakinsamaya yol agarak, fikri milkiyet
alanindaki mevzuatlart yeknesaklastirma gibi bir tesir icra etmektedirler.

Nitekim Turkiye, 1995 yilinda AB ile imzalanan Giimriik Birligi Anlasmasi ile AB’nin
fikri miilkiyet haklarina iliskin miiktesebatina uyum saglamanin yani sira, AB’nin tarafi
oldugu uluslararasi s6zlesmelere taraf olmay1 da taahhiit etmistir. Bunun sonucu olarak taraf
olunan uluslararast hukuk normlarindaki asgari haklar1 1995 yili ve sonrasinda kabul edilen
yasalar veya yasa degisiklikleriyle i¢ hukukuna iktibas etmistir. Bugiin fikir ve sanat hukuku
alaninda Bern, Roma, TIPS veya WIPO Sozlesmelerinde 6ngoriilmiis bulunan asgari hak-
larin biiyiik ol¢tide FSEK e ithal edildigini soylemek miimkiindiir. Diger bir ifadeyle FSEK
milletlerarasi hukukun benimsedigi asgari haklarin diizeyinin altinda degildir.

Ancak Tekinalp’in de ifade ettigi gibi, gelecekte ortaya ¢ikabilecek bir farkliliktan ya da
yerli hukuk uygulamasinda bugiin bazi haklara uluslararasi hukuktakinden farkl: bir anlam
yiiklenmesinden dolay: Tiirk vatandaglari zarar gorebilir.?® Bu sebeple FSEK’e marka, tasa-
rim ve patent gibi sinai miilkiyet haklarinin korunmasina iligkin miilga KHK’lerde oldugu
tizere, Turkiye Cumhuriyeti kanunlarina gore yiirtirliige konulmus bulunan uluslararasi
anlagsma hiikiimlerinin FSEK hiikiimlerinden daha elverisli olmalari halinde anlagsmalar-
daki elverigli hitkiimlerin kendilerine dogrudan tatbikini talep edebileceklerine dair hitkiim
konulmasinda yarar vardir. Aksi takdirde Ttrkiye'de bulunan bir yabanci herhangi bir uyus-
mazlikta Tirk Mahkemesinden kendisi icin daha avantajli milletlerarast hukuk kuralinin
tatbikini talep edebilecek iken, davaya bakan mahkemenin mensubu bulundugu tilkenin

26 Unal Tekinalp, Fikri Miilkiyet Hukuku (5. bastm, Vedat Kitapeilik 2012) 54.
¥ ibid 64.
# ibid 65.
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vatandagt kendisi i¢in dezavantajli milli hukukun 6ngérdiigii telafi sekline boyun egmek
zorunda kalacaktir.

Ancak, telif haklarinin mahiyeti itibartyla temel insan haklari arasinda oldugu dikkate
alindiginda Tiirk vatandaginin kendi iilkesi ierisinde Tiirkiye’nin taraf oldugu anlasmadaki
daha avantajli kuralin mevcut hak arama mekanizmalari d4hilinde tatbikini talep etmesinin
miimkiin oldugunu séylemek de miimkiindiir. Zira Anayasa nin 90. maddesinin son fikra-
sina gore “Usuliine gore yiiriirliige konulmus Milletleraras: andlasmalar kanun hitkmiindedir.
Bunlar hakkinda Anayasaya aykirilik iddias: ile Anayasa Mahkemesine basvurulamaz. Usuliine
gore yiiriirliige konulmug temel hak ve ozgiirliiklere iliskin milletlerarasi andlasmalarla kanun-
larin ayni konuda farkls hiikiimler icermesi nedeniyle ¢ikabilecek wyusmazliklarda milletleraras:
andlagma hitkkiimleri esas alinir.” Ayni sekilde bu tiirden bir farkli muamelelere maruziyetten
dolay1 bireysel bagvuru yoluyla da hak aranmasinin miimkiin oldugun kanaatindeyiz.”

S.SONUC

Fikri miilkiyeti koruyan ulusal normlarin tatbikinin ait bulundugu devletin topraklariyla
stnirlt olmast, tilke hudutlarini kolayca asma kabiliyetine sahip fikir ve sanat eserlerinin de
dahil oldugu fikri miilkiyete konu mal ve hizmetlerin bagka tilkelerde hukuki himiyeden
mahrum kalmasina sebep olmustur. Haklarin bagka iilkelerde de korunmast icin devletler
iki veya ¢ok tarafli anlagmalar yapma yoluna gitmistir. Ilim, edebiyat ve sanat eserleri iizerin-
deki haklarin kiiresel dlcekte himayesiyle ilgili ilk milletlerarasi sozlesme 1886 yilinda kabul
edilen Bern Sozlesmesi'dir. Daha sonra 1961 tarihli Roma Sézlesmesi, 1994 tarihli TRIPs
Anlagmast ve 1996 tarihli WIPO internet anlagmalari da gelisen iktisadi, sosyal ve kiiltiirel
hayatin ve teknolojik gelismelerin ortaya ¢ikardig: ihtiyaglara gore tasarlanan milletlerarasi
hukuk metinleridir.

Basta Bern Sozlesmesi olmak tizere milletlerarasi anlasmalarda 4kit devlet vatandaslarinin
yine anlagmaya taraf bagka iilkelerdeki telif haklarinin etkili bir bicimde himayesi icin bazi
temel prensiplere yer verilmistir. Telif hukuku alaninda bu prensipler Bern Sozlesmesi 6ze-
linde asgari haklar, ulusal muamele, otomatik koruma ve korumanin bagimsizligs basliklari
altinda siralanmakeadir.

Asgari haklarla ilgili olarak Bern Sézlesmesi’nin 5/1. maddesinde; eser sahiplerinin, bu
Sozlesme ile korunan eserler konusunda, bu Sézlesme ile 6zel olarak verilen haklarda oldugu
gibi kaynak iilke digindaki Birlik tilkelerinde, bu tilkelerin kanunlar ile kendi vatandasla-
rina tanidiklari mevcut veya ileride taniyabilecekleri haklardan yararlanacag ifade edilmis-
tir. Mezk(ir hitkiimde gegen “bu sozlesme ile 6zel olarak verilen haklar” tabiri, anlagsmaya
taraf diger tilke vatandagina ait olup anlagsmanin amir hitkiimleri geregince iiye devletlerin
korumaya mecbur bulunduklar: haklar: ifade eder.

Minimum standartlar niteligindeki bu tiirden hak ve menfaatler icin “asgari haklar”
terimi kullanilir. Bunlar, 4kit her devletin S6zlesme micibince ulusal mevzuatiyla tanimak
zorunda bulundugu mali ve manevi haklari ifade eder. teknik bir tarif yapilacak olursa; Bern

»  Bu konuda ayrint1 igin bkz. Mustafa Ates, ‘Fikri Haklarin Anayasal Himayesi Uzerine Notlar’ Prof Dr. Burhan
Kuzu'nun Anisina Armagan (On Iki Levha Yayincilik 2023) 921-956.
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ve Roma Sozlesmeleri ile TRIPs ve WIPO Internet Anlasmalarinda ngériilmiis olup da, bu
Sozlesme veya Anlagmalar uyarinca taraf devletlerin kendi i¢ hukuklariyla da kabul etmek
ve tanimak zorunda bulundugu haklara “asgari haklar” denilir. Dolayisiyla bir milletlerarast
sozlesmeye taraf olan devlet, o sozlesmede emredici mahiyette diizenlenen haklari tanimak
ve bu haklar i¢in hukuki himéye saglamak zorundadur.

Bern Sozlesmesi veya telif haklarinin korunmasiyla ilgili diger uluslararasi sozlesmelerde
yer verilen ulusal muamele, otomatik koruma ve korumanin bagimsizlig1 prensiplerinin
ana hedefi aslinda bir tiye devlet vatandast i¢in yabanct bir tilkede asgari haklarinin hukuki
himayesine hizmet etmektedir. Anlagmaya taraf devlet, bir 4kit devlet vatandas: ile kendi
vatandast arasinda ayrimcilik yapamaz. Keza asgari haklardan yararlanma ve bunlarin uygu-
lanmast o iilkede herhangi bir formaliteye tabi tutulamaz. Buna gore bir iilkede haklarin
iktisab1 veya himayesi i¢in eserlerin hususi bir sicile tescili ulusal kanunla zorunlu olsa bile,
hukuki himéye i¢in bu sartlar1 saglamasi yabanci eser sahibinden talep edilemez. Bu gibi
faydalanma ve uygulamalar, eserin mense iilkesindeki mevcut korumadan bagimsiz olmak
zorundadir. Haklarin korunmasi igin talepte bulunulan tilke mevzuati, menge iilke mevzu-
atuna gore daha avantajli bir himaye sagliyorsa, kural olarak kaynak iilke mevzuatina gore
degil o tilkenin daha avantajli mevzuatina gore koruma saglanacakur.

Milletlerarast sozlesmelerde yer alan prensipler, akit devletler i¢in uyulmasi mecburi
kurallardan olusur ve bunlari diger i{iye devletlerin vatandaglarina tatbik etmek zorunda-
dirlar. Sayet ulusal mevzuat milletlerarast standartlart kargilamiyorsa, kendi vatandagina
yabanciya gére daha elverigsiz bir koruma saglamak gibi bir durumla kargilasacaktr. Bu
duruma diismek istemeyen devletler, kendilerini, ulusal telif hukuku mevzuatlarini ulus-
lararast kurallara uyumlastirmaya mecbur hissedeceklerdir. Bunun neticesinde bir yandan
ulusal koruma standartlarinda iyilesme saglanirken diger yandan ulusal mevzuatlar arasinda
kendiliginden bir yakinsama ve yeknesaklasma ger¢eklesmis olacakir.
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ABSTRACT

This article examines senior management’s role in post-closing mergers and acquisitions (“M&A”)
arbitrations, where they testify as factual witnesses for the acquirer of the target company and
have a standstill confidentiality obligation to the selling shareholders. This article will analyze this
phenomenon from the viewpoints of both selling shareholders and the arbitral tribunals.

The involvement of the top management of the target in any post-closing M&A disputes would be
crucial, given their first-hand knowledge of the transaction. Hence, the selling shareholders may take
some ex-ante measures, by concluding a separate confidentiality agreement with these individuals,
whose interests have been shifted upon closing and became more aligned with the acquirer. Once any
proceeding commences, the selling shareholders may request the exclusion of the witness statement,
either relying on the close relationship between the witness and the acquirer or the confidentiality
obligation of the witness to the selling shareholders.

The arbitral tribunal begins by assessing whether it possesses the authority to exclude the witness
based on the individual’s prior confidentiality obligations. Following this determination, the arbitral
tribunal evaluates whether exclusion is appropriate under the specific circumstances of the case. In
reaching its decision, the arbitral tribunal may review the content of the witness’s statement. If the
evidence is deemed relevant and falls within the scope of the witness’s confidentiality obligations,
the tribunal must carefully balance the competing interests of the parties involved. To establish a
coherent framework and more predictable results for both parties and their counsels, this article
suggests recourse to more established rules as in work-product doctrine, under which the tribunal
should evaluate in deciding the disclosure of the confidential information by the top management as
factual witnesses, whether the acquirer has i) a substantial need for the confidential information to
present its case and ii) whether the acquirer lacks any ability to obtain the information by other means
without undue hardship.
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OZET

Birlesme ve devralmalarda (“M&A”), hedef sirket iist diizey yoneticilerinin kapanis sonrast ortaya
citkan tahkim uyusmazliklarinda satici hissedarlara kargi gizlilik ytkiimliligi alunda olmalarina
karsin, tahkim yargilamasinda alict taraf adina fiili tanik olarak yer aldiklari durumlarin ne tiir
sonuglar doguracagi olduke¢a 6nem arz etmekeedir. Bu makale, isbu hususu hem satict hissedarlar hem
de hakem heyetinin perspektifinden ele alip analiz etmeyi amaglamaktadir.

Hedef sirketin tist diizey ydneticilerinin M&A siirecine iliskin detaylara ilk elden hakim olmalari,
kapanis sonrast M&A uyusmazliklarina dahil olmalarini kritik hale getirmektedir. Bu baglamda, satict
hissedarlar, isbu yoneticilerin ¢ikarlarinin kapanistan sonra alici tarafla daha uyumlu hale gelebilecegini
ongorerek, bu kisilerle islem esnasinda veya 6ncesinde gizlilik sézlesmesi yapmay1 ongorebilmektedir.
Tahkim siirecinin baglamasiyla birlikte ise satict hissedarlar, bu taniklarin alici tarafla olan yakin
iliskisine veya saticilara kargi gizlilik yiikiimliliiklerine dayanarak tanik ifadelerinin hakem heyetince
degerlendirilmeye alinmamasini talep edebilecektir.

Hakem heyeti, 6ncelikle tanigin gizlilik ytikiimliliikleri dogrultusunda beyanlarinin hari¢ tutulup
tutulamayacagina iligkin karar verme yetkisini degerlendirir. Bu tespitin ardindan, tanik beyanlarinin
hangi kosullar altinda gegersiz sayilmasinin uygun olacagt hususunun belirlenmesi gerekecektir.
Hakem heyeti, bu hususta karar verirken tanigin ifadesini ve bu ifadenin igerigini gozden gegirmeyi
talep edebilir. Sayet sunulan delil hem konuyla dogrudan ilgili hem de tanigin gizlilik ytikiimliilakleri
kapsamina giriyorsa, hakem heyeti, taraflarin rekabet halindeki menfaatlerini dikkatlice degerlendirerek
bir sonuca ulasabilecektir.

Taraflar icin daha tutarli bir cerceve ve dngoriilebilir sonuglar saglamak adina, bu makale, hakem
heyetinin hedef sirketin st diizey yoneticilerinin tanik olarak dinlenmesi sirasinda satici hissedarlara
ait gizli bilgilerin ac¢iklanmasina iligkin bir karar verirken, “work-product doctrine” (is-iirtin doktrini)
gibi yerlesik kurallara bagvurmasini 6nermektedir. Bu baglamda, hakem heyetinin, i) alicinin kendi
davasini desteklemek icin isbu agiklanmasi beklenen gizli bilgilere duydugu ihtiyacin 6nemini ve
ii) bu bilgilerin alic1 tarafindan asir1 bir zorluk olmaksizin baska yollarla elde edilip edilemeyecegi
hususunu degerlendirerek bir sonuca ulasabilecegi savunulmaktadir.

Taraflar icin daha tutarli bir cerceve ve dngoriilebilir sonuglar saglamak adina, bu makale, hakem
heyetinin hedef sirketin tist diizey yoneticilerinin tanik olarak dinlenmesi sirasinda satici hissedarlara
ait gizli bilgilerin ac¢iklanmasina iligkin bir karar verirken, “work-product doctrine” (is-iirtin doktrini)
gibi yerlesik kurallara bagvurmasini énermektedir. Bu baglamda, hakem heyetinin, i) alicinin kendi
davasini desteklemek igin isbu agiklanmasi beklenen gizli bilgilere duydugu ihtiyacin 6nemini ve
ii) bu bilgilerin alict tarafindan asir1 bir zorluk olmaksizin baska yollarla elde edilip edilemeyecegi
hususunu degerlendirerek bir sonuca ulasabilecegi savunulmaktadir.

Anahtar Kelimeler: kapanis, birlesme devralmalar, tahkim, gizlilik ytikiimlaltigi, tanik.

1.INTRODUCTION

The past years have been challenging in many ways, primarily due to the pandemic and
lockdowns in different parts of the world. However, one of the world’s largest banks, Mor-
gan Stanley, reports a record year for the M&A industry worldwide.! According to the bank,
in 2023, there was a notable rebound from the year before, with over $5 trillion in global
M&A volume across all sectors, with companies in the pursuit of scaling, retaining new

' ‘M&A to Rebound in 2024’ (Morgan Stanley, 27 March 2024) <https://www.morganstanley.com/ideas/merg-
ers-and-acquisitions-rebound-2024> accessed 4 December 2024.
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capabilities, and accessing new markets.? The survey revealed predictions and anticipation
of a highly engaged and active market with a record-setting pace. According to Deloitte,
the market could witness trends that point towards the dawn of the next big M&A run,
resulting in even greater deal size and volume.’ The increase in the M&A activity would
further highlight the importance of the post-acquisition integration process between two
companies which raises various cultural and identity crisis, thereby, may negatively affect
the expected synergies from M&A.* To mitigate these risks, the acquirers, usually prefer
to keep the top executives of the target who would play an essential role in the integration
process in both the pre- and post-closing phase of the transaction.’

There are many benefits in keeping the target’s top management after acquisition®. First
and foremost, if kept after closing, the incumbent management would play a pivotal role in
providing a smooth transition, by easily transferring the knowledge and technology from
the target to the acquirer.” Their existence would also foster the cultural alignment between
the acquirer and the rest of the target company.® By leveraging their experience in running
target’s operation and industry expertise, they would also be capable of minimizing any
disruption throughout the integration process and increase the success of the post-merger
performance of the target’. This is particularly accurate in high-tech and knowledge inten-
sive industries, where the management are usually the founders or patent holders. Thus, it
would be wise for the acquirer to benefit from the target’s human capital.

Having said that, it is now quite common for parties to have a post-closing M&A dispute
either arising from breaching of contractual representation and warranties or from purchase
price adjustments on the target’s profits or turnover.'® The central question this article will
address is whether, in such circumstances, the acquirer should be allowed to submit the wit-
ness statement of top management of the target as evidence to support his case, considering
the high tendency to keep the top management after closing.

2 ibid.

> Adam Reilly, 2024 M&A Trends Survey’ (Deloitte United States, 5 October 2020) <https://www?2.deloitte.com/

us/en/pages/mergers-and-acquisitions/articles/m-a-trends-report.html> accessed 4 December 2024.

Nancy Hubbard and John Purcell, ‘Managing Employee Expectations during Acquisitions’ (2001) 11(2) Human

Resource Management Journal 17.

Athina Vasilaki, “The Relationship Between Transformational Leadership and Postacquisition Performance’ (2011)

41(3) International Studies of Management Organization 42; Marc ] Epstein, “The Drivers of Success in Post-

Merger Integration’ (2004) 33(1) Organizational Dynamics 174; Bruce Nolop, “Rules to Acquire By’ (2008) 85(9)

Harvard Business Review 56.

Bruce T Lamont and others, ‘Integration Capacity and Knowledge-based Acquisition Performance’ (2018) 49(1)

Organizational Management 103—114.

Melissa E. Graebner, ‘Momentum and serendipity: How acquired leaders create value in the integration of technol-

ogy firms’ (2003) 25(8/9) Strategic Management Journal 751-777.

Riikka M. Sarala, Eero Vaara and Paulina Junni, ‘Beyond Merger Syndrome and Cultural Differences: New Ave-

nues for Research on the ‘Human Side’ of Global Mergers and Acquisitions (M&As)’ (2019) 54(4) Journal of

World Business 307—321.

®  Graebner (n7) 751-777.

10 Alexander W. Niirk, Drafting Purchase Price Adjustment Clauses in M&A: Guarantees, Retrospective and Future Ori-
ented Purchase Price Adjustment Tools (Herstellung Diplomica Verlag GmbH 2009) 11.
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This article will first examine this phenomenon from the selling shareholders™ perspec-
tive both before and after the dispute has been arisen, evaluate the relevant precautions to
alleviate the risks stemming from such witness evidence, and, most importantly, determine
whether the selling shareholders are entitled to request from the tribunal to exclude the top
management from testifying before the arbitral tribunal. This will be followed by the tri-
bunal’s perspective to the matter as how they would react once they come across with such
a request. The first question will be asked whether the tribunal has the power to exclude
the evidence, and if so, on what ground they could do so and what could be the potential
implications of this decision on the fate of the arbitral award. Thereafter, the discussion will
proceed, if the tribunal review the content of the witness statement and decide not to accept
it, would the tribunal be able to un-ring the bell and disregard the information disclosed by
the witness while resolving the dispute?

Finally, the article will conclude that the lack of established rules in deciding on the
exclusion of the witness evidence in such cases results in legal uncertainty where parties
and even arbitrators would be unable to foresee which type of evidence will be admitted
during the arbitral proceedings. This Article suggests applying the disclosing criteria set
forth by work-product doctrine where the tribunal decides not to exclude the evidence if
i) there is a substantial need for this confidential information to be disclosed during the
proceedings and ii) the party requesting disclosure lacks any ability to obtain the substan-
tial equivalent information from alternative sources and by other means without undue

hardship.

2.FROM THE SELLING SHAREHOLDERS’ VIEW

It is crystal clear that, the interests of the management shifts upon the closing, as they
have more aligned with the acquirer than the selling shareholders. This, obviously, affects
their potential witness statement. Considering the fact that they are the key persons throu-
ghout the whole process of such transaction, the selling shareholders may try to request
the exclusion of the management from being a witness on behalf of the acquirer before any
arbitral tribunal.

2.1. EX-ANTE MEASURES

During the transaction, the selling shareholders’ primary concern would not be that of
the transferring employees, including management, of the target. Therefore, most of the
time they do not include any provision dealing with the management’s role in post-clo-
sing M&A disputes. However, once a post-closing M&A arbitration begins, sellers may
find the former management of their company listed as fact witnesses, whose interests
often shift, aligning more closely with the acquirer that potentially affect the content of
their testimony in ways that would not favor the sellers. To mitigate this risk, the selling
shareholders and their counsel may consider taking several proactive measures during the
transaction.

First and foremost, the selling shareholders may create a team to be involved in all stages
of the deal, consisting of individuals that would not keep their position after closing at the
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target, which may prevent the potential bias in their testimony.'' The selling shareholders
may also consider including a provision that may allow them to approach the management
in cases of any post-closing disputes. Although the management team might be reluctant
to testify for the selling shareholders, at least, the selling shareholders would have the right
to ask them to do so. Additionally, the selling shareholders may conclude a separate confi-
dentiality agreement with the management which includes a specific provision that prevents
management team that was active at any stage of the deal from disclosing the confidential
information to the acquirer or even discussing the dispute with the acquirer at all. However,
sellers and their legal teams often overlook such protective provisions. This raises another
question of what arguments sellers can present before an arbitral tribunal when faced with
these challenges.

2.2. EX-POST ACTIONS

There could be two potential arguments that can be raised by the selling shareholders,
either relying on the close relationship between the witness and the acquirer or if applicable,
the confidentiality obligation of the witness owed to selling shareholders.

Under some jurisdictions, a group of individuals who have a commercial or familial
relationship with the parties, are not allowed to testify as witnesses before courts or tri-
bunals.'? This problem was encountered during the Iran-United Stated Claims Tribunal,
where the tribunal did not allow the party representatives or party witnesses to testify
rather only provided “information” in relation to the case.!® A similar issue was discussed
under the decision of French Court of Appeal decision, which set aside the ICC award,
where the court stated that the statement of the one of the party’s vice presidents as a wit-
ness lacked any degree of credibility considering its position, though it was accepted by
the tribunal.'

Nevertheless, over time, the arbitral rules have explicitly acknowledged that there is no
such limitation in international arbitration. For instance, Article 27/2 of the UNCITRAL
Arbitration Rules states that “witnesses ... may be individual, notwithstanding that the indi-
vidual is a party to the arbitration or in any way related to a party”. In UNCITRAL Working
Group discussions, it was clarified that “in any way relating to any party” is an encompassing
and non-exhaustive term that do not only cover persons acted on behalf of a party but rat-
her refers a more extensive group of individuals, including officers, employees, shareholders,
associates, partners, or legal counsels.”” Similarly, under Article 4/2 of the IBA Rules, Article

11 Carsten Wendler, Eric Leikin and Stuti Gadodia, “The Curious Case of Crossover Witnesses in Post-M&A Arbitra-
tion’ (Passle, 5 December 2023) <https://blog.freshfields.us/post/102iube/the-curious-case-of-crossover-witnesses-
in-post-ma-arbitration> accessed 3 December 2024.

12 Working Group Discussions II, 47" Session, 10-14 September 2007, New York, UN Doc A/CN.9/64 para 29.

13 David D Caron and Lee M. Caplan, The UNCITRAL Arbitration Rules: A Commentary (2" edn, Oxford University
Press 2013) 612-613.

" Peter Ashford, The IBA Rules on the Taking of Evidence in International Arbitration: A Guide (Cambridge University
Press 2013) 92-104.

15 Working Group Discussions II, 50t Session, 9-13 February 2009, New York, UN Doc A/CN.9/669 para 78.
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27/3 of the Swiss International Arbitration Rules and Article 20.7 of the LCIA, the party’s
officers, employee, owners, shareholders, or other representatives are allowed to present
evidence as a witness.'® Therefore, the argument of excluding the witnesses based on their
commercial or familial relationship with the parties would not be accepted by the tribunal.
However, the relevant party may seek the annulment or prevent enforcement of the award
where the applicable law does not permit a group of individuals to testify before courts or
tribunals and where the tribunal renders its award based on the statement provided by such
individuals.

Under the second argument, the selling shareholders’ counsel should first inquire to
whether the management concluded a confidentiality agreement before or at the time of
the transaction. The subject of this confidentiality agreement shall include the manage-
ments obligation to keep the sensitive information of the selling shareholders™ that they
have gathered before or during the transaction confidential and not to disclose to the acqu-
irer or any other third party. Without an explicit agreement, one may think for a second
to rely on the employment agreement of the management that most of the time includes
a confidentiality obligation, and even if not, the doctrine and court decisions have already
verified the inherent nature of this “confidentiality” that is embedded in the employment
agreements.

However, the “party” who signed the employment agreement with the top management
is most of the time “the target” itself, not the selling shareholders. Therefore, it is the target
not the selling shareholders that is entitled to enforce such obligation against the mana-
gement. The selling shareholder would not be entitled to ask the management to not to
disclose any information relevant to the target or the transaction. However, if the selling
shareholders concluded a separate confidentiality agreement, then they may invoke the
management’s obligation to keep the information in relation to the selling shareholder and
the transaction confidential for a period of time, preferably, indefinitely. By raising this
argument, the selling shareholders may request the arbitral tribunal to exclude this witness
from the proceedings.

In articulating and presenting their arguments, the applicable evidentiary rules would
be much of importance for parties. The parties have the freedom, subject to mandatory
overriding rules, to agree on the applicable evidentiary rules. However, the parties to an
arbitration agreement rarely do so."” Most of the time Jex arbitri and the institutional rules
governing the arbitration have had to be examined in relation to their relevant provision

Article 4/2 of the IBA Rules: “Any person may present evidence as a witness, including a Party or a Partys officer,
employee or other representative”; Article 27/3 of the Swiss International Arbitration Rules: “Any person may be a
witness in the arbitration. It is not improper for a party, its officers, employees, legal advisors, or counsel to interview
witnesses or potential witnesses”; Article 20.7 of the LCIA: “Subject to any order by the Arbitral Tribunal otherwise, any
individual intending ro testify to the Arbitral Tribunal may be treated as a witness notwithstanding that the individual
is a party to the arbitration or was, remains or bas become an officer, employee, owner or shareholder of any party or is
otherwise identified with any party”.

7 Gary Born, International Commercial Arbitration (2" edn, Kluwer Law International BV 2014) 1650; Jeffrey Mau-
rice Waincymer, Procedure and Evidence in International Arbitration (Kluwer Law International BV 2012) 192.
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for disclosing of confidential information as evidence before the tribunal. For example,
if lex arbitri is English law, there are relevant precedents that the tribunal may recourse.
In Porton Capital Technology Funds v 3M UK Holdings Limited, the court decided that as
long as the witness is subject to a confidentiality obligation owed to the opposing party,
then the witness’s evidence can only be presented at the hearing.'® This means that the
counsels relying on the witness’s statement can never be sure what their witness would
testify during the proceedings. Considering the golden rule of the advocacy where the
counsels should not ask a witness a question that they are not confident about the answer
to, the appeal of nominating the incumbent managers as a witness against the previous
shareholders in post-closing M&A disputes would significantly diminish in the eyes of
the acquirer.

Institutional rules may also provide some insights and grounds for selling shareholders’
counsel to rely on, though many of them do not include an explicit provision. Under Article
22/3 of the ICC 2021 Rules and Article 21 of the ISTAC Rules, the tribunal is empowered
to take any orders to protect trade secrets and confidential information.” By raising the
confidentiality agreement concluded with the witness, the selling shareholder may request
the tribunal to exclude the witness from the proceedings without submitting his/her state-
ment, highlighting how the information that will be disclosed by the management would
inflict irreparable harm to their business and commercial standing. Moreover, as will be
detailed below, the tribunal’s discretion to exclude evidence is not absolute. The tribunal is
bound by an obligation to act fairly and impartially, ensuring that all parties are granted a
reasonable opportunity to present their cases. Any deviation from these principles may ren-
der the award susceptible to challenge. As such, the selling shareholder should also highlight
that the witness-gating would not prejudice the acquirer’s rights to present its case, by refer-
ring to the acquirer’s opportunity to nominate different witnesses or request a document
production from the selling shareholder, where applicable.

3.FROM THE OTHER SIDE OF THE BENCH: HOW
SHOULD THE ARBITRAL TRIBUNAL PROCEED?

The tribunal’s response to these potential two arguments shall also need to be discussed.
Concerning the first argument, where the selling shareholder requests the tribunal to exc-
lude the evidence based on the relationship between the witness and the acquirer, it would
probably not be accepted considering the explicit rules that allows those individuals to
testify before tribunals. However, one of the fundamental duties of the tribunal is to render

'8 Porton Capital Technology Funds v 3M UK Holdings Ltd [2011] EWHC 2895 (Comm) (07 November 2011).

1 Article 22/3 of the ICC Rules: “Upon the request of any party, the arbitral tribunal may make orders concerning the
confidentiality of the arbitration proceedings or of any other matters in connection with the arbitration and may take
measures for protecting trade secrets and confidential information”.

Article 21 of the ISTAC Rules: “Unless otherwise agreed by the parties, the arbitral proceedings are confidential. At the
request of one of the parties, the Sole Arbitrator or Arbitral Tribunal may give any order concerning the confidentiality of
the arbitration and the proceedings, and may take necessary measures to protect trade secrets, along with other confidential
information”.
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an enforceable award that finally settles the disputes between the parties.” If, under the /lex
arbitri, there are mandatory overriding rules that prevents certain group of individuals from
being witnesses and testifying before courts, then the tribunal may also prefer not to go
down that road to save the award.?!

The second argument, where the witness is under confidentiality obligation to the sel-
ling shareholders, would deserve a more delicate assessment. The first problem that needs
to be discussed in relation to this argument would be whether the tribunal has the power
to exclude the evidence based on the prior confidentiality obligation. The second problem
with this issue is that in order to proceed, the arbitral tribunal may be required to examine
the content of the witness evidence to decide its admissibility. In the end, if the tribunal
decides to exclude the evidence, is the arbitral tribunal truly capable of disregarding the
content of the witness statement? Finally, the tribunal’s power to decide the admissibility
of the evidence that contains confidential and sensitive commercial information will be
discussed.

3.1. DOES THE TRIBUNAL HAVE THE POWER TO EXCLUDE THE
EVIDENCE?

Many of the other arbitration rules also confer broad discretion to decide on admissibi-
lity of the evidence.?” For instance, according to UNCITRAL Model Law Article 19/2 “the
power conferred upon the arbitral tribunal includes the power to determine the admissibility (...)
of any evidence” > A similar provision has been incorporated into many prominent arbitra-

20 See, e.g., ISTAC Rules Article 34 (“The Sole Arbitrator or Arbitral Tribunal must make every effort necessary to render
an enforceable award”); 1ICC Rules, Art. 42 (‘the Court and the arbitral tribunal shall act in the spirit of the Rules and
shall make every effort to make sure that the award is enforceable at law); LCIA Rules, Art. 32.2 (providing that the
tribunal ‘shall make every reasonable effort to ensure that any award is legally recognised and enforceable at the arbitral
seat’); SIAC Rules, Art. 41.2 (providing that the tribunal ‘shall make every reasonable effort to ensure the fair, expe-
ditious and economical conclusion of the arbitration and the enforceability of any Award); WIPO Rules Arbitration
Rules, Art. 64.e (providing that the “Tribunal may consult the Center with regard to matters of form, particularly ro
ensure the enforceability of the award); Giinther Horvarth, “The Duty of the Tribunal to Render an Enforceable
Award’ (2001) 18 Journal of International Arbitration 135.

Michal Kocur, “Witness Statements in International Commercial Arbitration’, in Beata Gessel and Kalinowska

vel Kalisz (eds.), The Challenges and the Future of Commercial and Investment Arbitration (Court of Arbitration

Lewiatan 2015) 173.

Jurgis Bartkus “The Admissibility of Evidence in International Commercial Arbitration’, Doctoral Dissertation,

Vilnius 2023; Jason Fry et al., The Secretariat’s Guide to ICC Arbitration. Paris: International Chamber of Com-

merce, (International Chamber of Commerce 2012) 268; Thomas H. Webster, Michael Btihler, Handbook of ICC

Arbitration: Commentary, Precedents, Materials (4th edn, Sweet & Maxwell 2021) 443; Ilias Bantekas and others,

UNCITRAL Model Law on International Commercial Arbitration: A Commentary (Cambridge University Press

2020) 547.

# The UNCITRAL Secretariat stated that this Article 19 of the Model Law is one of the provisions which constitute
the “Magna Carta of Arbitral Proceedings” thus might be regarded as “the most important provisions” of the Model
Law. See also Howard Holtzmann and Joseph Neuhaus, A Guide to the UNCITRAL Model Law on International
Commercial Arbitration. Legislative History and Commentary (Kluwer Law International 1989) 564.

21

22
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tion rules, including LCIA? and SIAC®. A distinct formulation has been adopted under
ISTAC Rules Article 29, which states as follows: “7he Sole Arbitrator or Arbitral Tribunal
shall consult all means it deems to be appropriate in order to establish the facts of the case”.

In the same vein, under Article 9/1 of the IBA Rules on the Taking of Evidence in Inter-
national Arbitration (“IBA Rules”), the tribunal is empowered to determine the admissibi-
lity, relevance, materiality, and weight of the evidence.?® Under Article 9/2 of the IBA Rules,
the arbitral tribunal has been granted a discretion to exclude evidence on one or more of the
grounds (a)-(g). As it is seen these Articles presume that the evidence is “admissible” unless
excluded, otherwise, if it had been to “include” evidence that was relevant or material, it
would put a large burden on the arbitral tribunal to assess each piece of evidence for poten-
tial inclusion.”

Furthermore, unlike the others, IBA Rules contain a specific provision in relation to con-
fidentiality, whereby the tribunal would have discretion to exclude evidence on the grounds
of commercial or technical confidentiality that the tribunal determines to be compelling.
Although this Article does not specify the types of confidential information, the informa-
tion that top management will reveal as a factual witness may include sensitive details in
relation to the selling shareholder’s business at the time of the transaction. However, the tri-
bunal is not obligated to render the evidence inadmissible, unless they are “compelling”, as
“ordinary” confidentiality would be insufficient.” This issue was handled by English courts,
in Science Research Council v Nasse, where the court stated

“there is no reason why, in the exercise of its discretion to order discovery, the tribunal
should not have regard to the fact that documents are confidential, and that to order
disclosure would involve a breach of confidence. .. the tribunal may have regard to
the sensitivity of particular types of confidential information, to the extent to which
the interests of third parties... may be affected by disclosure, to the interest is preser-
ving the confidentiality of personal reports, and to the wider interest which may be
seen to exist in preserving confidentiality.”*

Grounded on these relevant articles and case law, the tribunals, usually take a liberal

2 Article 22/vi of the LCIA: “The Arbitral Tribunal shall have the power (...) to decide whether or not to apply any strict
rules of evidence (or any other rules) as to the admissibility, relevance or weight of any material tendered by a party on
any issue of fact or expert opinion; and to decide the time, manner and form in which such material should be exchanged
between the parties and presented to the Arbitral Tribunal.”

» Article 19.2 of the SIAC: “The Tribunal shall determine the relevance, materiality, and admissibility of all evidence. The
Tribunal is not required to apply the rules of evidence of any applicable law in making such determination.”

%6 Article 9/1 of the IBA Rules: “7The Arbitral Tribunal shall determine the admissibility, relevance, materiality and weight
of evidence.”

27 Ashford (n 14) 146.

28 ibid 165.

2 Science Research Council v. Nasse [1980] AC 1028.
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stance towards the admissibility of the evidence.’® Practice has shown that arbitral tribu-
nals admit almost any evidence submitted to them in support of parties’ position, as they
retain significant discretion in assessing and weighing the evidence.’' Scholars also sup-
ported this approach by observing that “tribunals nearly always adopt a flexible approach to
admissibility of evidence; it is unlikely that a party will be prevented from submitting evidence
that may genuinely assist the tribunal in establishing the facts.”>* This is because the tribu-
nal does not apply the strict rules of evidence of the Jex arbitri. Rather, they rely on the
discretion granted by the various institutional rules to determine the admissibility of the
evidence. The exclusion of the evidence is narrowly confined in that the evidence submit-
ted by the parties, provided it is relevant, is generally be admitted, with concern regarding
its probative force going to weight rather than its admissibility.® By doing so, the arbitral
tribunals safeguard their awards from being challenged as they would not run the risk of
failing to establishing the truth. Thus, once the tribunal come across with a request by
the selling shareholders requesting the exclusion of the top management to testify as a
factual witness, the tribunal would have a broad discretionary power in deciding to accept
or refuse this evidence and ultimately to exclude the witness from the proceeding. One
step further, even the relevant institutional rules do not provide any explicit provisions on
the discretionary power of the tribunal to exclude the evidence, in particular, witness or
experts from the proceedings, there are arbitral awards where the tribunal decided to do
s0.

Such a situation happened in Flughafen v Venezuela where there was a conflict between an
expert and a party, wherein the Claimant alleged that the expert appointed by the Respon-
dent had relied on confidential information it had received from its previous relationship
with the Claimant.** Although the tribunal acknowledged that it had power to exclude the
expert by extending the scope of Article 34/1 of the ICSID rules,” it did not decide to do
so due to the Claimant’s failure to specify the confidential nature of the information it had
shared with the expert. However, what matter here is that, even though there is not any
explicit provision in ICSID rules, the tribunal evaluated to exclude the expert based on its
confidentiality obligation to the opposing party under the admissibility of the evidence by

3 W. Michael Reisman and Eric E. Freedman, “The Plaintiff’s Dilemma: Illegally Obtained Evidence and Admissi-
bility in International Adjudication’ (1982) 76 (4) The American Journal of International Law 783; Siyuan Chen,
‘Re-assessing the Evidentiary Regime of the International Court of Justice: A Case for Codifying its Discretion to
Exclude Evidence’ (2015) 13(1) International Commentary on Evidence 39; Julian Lew, Loukas Mistelis, Stefan
Kroll, Comparative International Commercial Arbitration (Kluwer Law International 2003) 561.

31 Lewetal (n31) 561.

32 Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration (6th edn, Oxford: Oxford Uni-
versity Press 2015) 378; Waincymer (n 17) 793; Born (n 17) 1123-1126.

% Laird C. Kirkpatrick, Scholarly and Institutional Challenges to the Law of Evidence: From Bentham to the ADR
Movement (1992) 25(3) Loyola of Los Angeles Law Review 847.

3 Flughafen Ziirich A.G. and Gestién e Ingenerfa IDC S.A. v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/10/19, Decision on Claimants’ proposal for disqualification of one of Respondent’s expert witnesses, and
request for inadmissibility of evidence, 29 August 2012.

3 Article 34/1 of the ICSID Rules: “The Tribunal shall be the judge of the admissibility of any evidence adduced and of

its probative value.”
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stating that “there can be no doubt that the Tribunal has competence to accept or exclude any
evidence submitted by one of the parties.”*

That being said, the arbitral tribunal has the power to decide on the exclusion of the
witness evidence that would be provided by the management, who owed a confidentiality
obligation to the selling shareholders. The rest of the article will deal with how the tribunal
exercises its authority in determining the exclusion of the witness evidence and if the evi-
dence is deemed inadmissible, would the tribunal be able to un-ring the bell and disregard
the information disclosed by the witness while resolving the dispute?

3.2. CAN THE TRIBUNAL DELIBERATELY DISREGARD THE
CONTENT OF THE EVIDENCE?

A special situation presents itself when the tribunal is asked to review documents to
determine their confidential nature. If the determination cannot be made without a review
of the documents and a demand is made for such a review, should the tribunal perform that
task itself knowing that it may be influenced by what it sees?

As described by Chris Guthrie, arbitrators are subject to informational blinders, where
they may not be able to disregard the highly relevant though inadmissible evidence under
evidentiary rules.’” This was proved by an experiment conducted by Andrew Wistrich, Jeft-
rey Rachlinski and Chris Gutherie; even though the judges themselves ruled that the infor-
mation was privileged and therefore inadmissible, the information protected by the privi-
lege appears to have had a substantial impact on their assessment of liability.*®

There are a couple of psychological explanations for such a result. For example, in accor-
dance with the ironic process theory, once people suppress information, they must keep the
forbidden thought available so that they can compare it to their existing mental state and
confirm that they are not thinking of the forbidden thought.”” Thus, thought suppression
is an ironic process that creates the opposite of what is wanted.”’ Secondly, as to the mental
contamination theory, new information comes with new stimuli that facilitates new beliefs
that might persist, even if the information is discredited.*’ Thus, the arbitrators who are
exposed to inadmissible evidence might not even realize how this information has affected
their judgment. To insulate their deliberation and decision-making process from inadmis-

36

Flughafen Ziirich A.G. and Gestién e Ingenerfa IDC S.A. v. Bolivarian Republic of Venezuela at para 11-13; para

37.

% Chris Guthrie, ‘Misjudging’ (2007) 7(420) Nevada Law Journal 435.

3% Chris Guthrie and Jeffrey ] Rachlinski, ‘Can Judges Ignore Inadmissible Information? The Difficulty of Deliber-
ately Disregarding’ (2005) 153 (1) University of Pennsylvania Law Review 1279-81; See also Stephan Landsman &
Richard F. Rakos, ‘A Preliminary Inquiry into the Effect of Potentially Biasing Information on Judges and Jurors in
Civil Litigation’ (1994) 12(2) Behavioral Sciences and The Law 113.

3 Daniel M. Wegner, ‘Ironic Processes of Mental Control.” (1994) 101(1) Psychological Review 34.

% Daneil M. Wegner and Ralph Erber, ‘“The Hyper-accessibility of Suppressed Thoughts.” (1992) 63 (6) Journal of

Personality and Social Psychology 908.

# Thomas Gilovich, Dale Griffin and Daniel Kahneman, Heuristics and Biases: The Psychology of Intuitive Judgment
(Cambridge University Press 2002) 180
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sible evidence, they need to prevent this information from influencing how the subsequent
information is processed, which is quite challenging, as each new information changes how
they think and leads to belief perseverance.** Thereby, there are potential psychological
underpinnings proving that inadmissibility can affect how arbitrators would interpret the
evidence presented later by contaminating their decision-making process. Although the
arbitrators cannot incorporate the inadmissible evidence into their reasoning, they may
have tendency to use it to assess the credibility of other evidence.

To ensure that the arbitrators are protected from the informational blinders and not affe-
cted by the content of the witness statement of the top management, Article 3(8) of the IBA
Rules may provide a leeway.*’ In accordance with this Article, in exceptional circumstances,
the tribunal may, after consultation with the parties, appoint an independent and impartial
expert to conduct the review. While the appointment of such an independent expert may
cost time and money, in light of the danger of prejudice, if a party asks for such an inde-
pendent review, careful consideration should be given to all of the relevant factors before

deciding on the tribunal’s response.**

3.3. HOW CAN THE TRIBUNAL EXERCISE THEIR POWER TO
EXCLUDE?

3.3.1. Reconciling the competing interests of the Parties

There is no black and white to the answer of how an arbitral tribunal can or should
exercise its authority to exclude the witness statement. Rather the tribunal shall need to
balance and reconcile the competing interests of the parties. On one hand, one party has
a legitimate expectation with respect to its confidential information to be protected by the
witness appointed by the other party. On the other hand, the other party desires to present
its case by including the target’s management as a witness to their case and benefit from the
rights accorded to it, namely, right to a fair hearing, that includes, right to be heard and
equality of arms.

To start with the right to be heard, the fundamental procedural right protected by the
various arbitration rules and national laws, any violation of this right by the tribunals may
end their award being annulled or not enforced in accordance with New York Convention®.
The scope of right to be heard is wide enough that covers right to present and adduce evi-

4 Lee Ross, Mark R. Lepper and Michael Hubbard, ‘Perseverance in Self-Perception and Social Perception: Biased
Attributional Processes in the Debriefing Paradigm.” (1975) 32(5) Journal of Personality and Social Psychology
880.

# See, e.g., National Labor Relations Board v Jackson Hospital Corp., 257 ER.D. 302, 307; Edna Sussman, ‘Arbi-
trator Decision-Making: Unconscious Psychological Influences and What You Can Do About Them’ (2014) 24(3)
The American Review of International Arbitration 494.

4 ibid 49.

% Maxi Scherer, ‘New York Convention: Violation of Due Process, Article V(1)(b)’ (2012) Queen Mary School of
Law Legal Studies Research Paper No. 163/20138 47.
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dence and responding to the evidence presented by the opposing party.* However, this right
is not without limit, as such, the tribunal has a discretion to accept or reject the evidence
submitted by the parties, without being violated their right to be heard.”” This is acknowle-
dged explicitly by the various national laws and arbitral institutional rules where the parties
shall need to be granted “reasonable” opportunities to present their cases by submitting
relevant documentary evidence in support of their claims. The “reasonableness” would be
assessed by the tribunal given the circumstances of each case and their decision, as suggested
by Klaus Berger and Ole Jensen, shall be protected by “procedural judgement rule”.® This is
formulated as the reflection of “business judgement rule” in due process assessment where
the arbitrator shall be entitled to take procedural management decisions after filtering the
specifics of the case through their reasonable discretion. Thus, while deciding on the admis-
sibility of the witness statement by top management, the tribunal shall carefully examine
whether excluding such evidence would deprive the acquirer of a “reasonable” opportunity
to present its case. The tribunal shall also conduct the arbitral proceeding by respecting the
equal treatment of the parties which means that the tribunal shall treat all parties in the

same manner without any distinction or discrimination.*’

Thus, in terms of taking evidence, the principle affords both parties adequate opportu-
nities to present themselves on the matter before tribunal®®. This is explicitly acknowledged
by the New York Convention Article 5/1/b where the enforcement of an arbitral award may
be refused if the parties were not able to present their cases adequately and by IBA Rules
Article 9/2/g where the tribunal is empowered to exclude evidence on the basis of concerns
of fairness or equality of the parties.

Upholding a claim of confidentiality prevents a party from having access to otherwise
relevant material that may enable it to support its claim. This would create a sort of imba-
lance between parties where one party may freely adduce evidence and the other may stuck
up with the witnesss confidentiality obligation that may shed light to the matter.”! The
imbalance may not be resolved by simply extending the same attitude to the claimant as it
may not necessarily be relevant to a claimants’ evidence and may not be matched by confi-

% Emmanuel Gaillard and George Bermann, Guide on the Convention on the Recognition and Enforcement of For-

eign Arbitral Awards (Brill 2017) 172; Hakan Pekcanitez, ‘Hukuki Dinlenilme Hakks (2000) Izmir Dokuz Eyliil
Universitesi Hukuk Fakiiltesi, 753.

¥ Bilgehan Yesilova, ‘Yargilama Diyalektigi ve Silahlarin Esitligi’ (2009) 86 (1) TBB Dergisi 54.

#  Klaus Peter Berger and J Ole Jensen, ‘Due Process Paranoia and the Procedural Judgment Rule: A Safe Harbour for

Procedural Management Decisions by International Arbitrators’ (2016) 32(3) Arbitration International 419-420.

# Tlias Bantekas, ‘Equal Treatment of Parties in International Commercial Arbitration, (2020) 69(4) International and
Comparative Law Quarterly 994; Miisliim Akinct, ‘Idari Yargilama Hukukunda Savunmada Firsat Esitligi’ (2010)
1 (2) Tiirkiye Adalet Akademisi Dergisi 37; Giiney Ding, “Avrupa Insan Haklar1 Sozlesmesi'ne Gore Silahlarin
Esitligi’ (2005) 57 TBB Dergisi 253-306.

0 Gokgen Topuz and Belkis Konan, “Gegmisten Giiniimiize Tiirk Hukukunda Hakimin Tarafsizhigs {lkesi” (2017)
66(4) Ankara Uni. Hukuk Fakiiltesi Dergisi 777; Emel Hanagasi, Medeni Yargilama Hukukunda Silahlarin Eyitligi
(Yetkin Yayinlar1 2016) 43.

St ibid.
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dentiality considerations on the part of the claimant’s part.”* The situation would be further
exacerbated if the acquirer were not in a position to provide alternative admissible evidence
that has similar evidentiary value from the content-wise to the witness statement of the top
management of the target.

These two important rights, the right to be heard and the right to equal treatment, are
in clash with the right of the selling shareholder’s expectations from the potential witness
to keep its confidential information safe. In particular, in relation to its state of mind
during the transaction or any other commercially sensitive information. From the broader
context, the tribunal may consider the positive effect of the “privacy” of the arbitral pro-
ceedings to settle the clashes of interests. Under most jurisdictions and arbitral rules, it is
acknowledged that the proceedings would be held in private, where each party is entitled
to exclude the public from arbitration hearings and other proceedings.” In addition to
that, the parties are under obligation not to disclose any of the information or materials
provided for and disclosed during the proceedings.’* Considering this double protection,
the disclosure of confidential information by the management may not be that much har-
mful to the selling shareholders, but instead would shed light on the tribunal to reach the
truth and justice. However, any confidentiality may be lost if the award is subject to the
judicial challenge, particularly if the award contains confidential information disclosed by
the witness.

3.3.2. The Paranoia of Non-Recognition and Non-Enforcement
In accordance with Article V/1/b of the New York Convention

“Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority
where the recognition and enforcement is sought, proof that: b) the party against
whom the award is invoked was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was unable to present bis case”.

Suppose that the tribunal decides to exclude the witness evidence attempted to be sub-
mitted by the top management of the target company, as in our case, thereby, the acquirer
contemplates challenging the award based on Article V/1/b of the New York Convention.
In that situation, the national court would first determine the scope of the due process right
contained in this clause where the New York Convention does not provide any lead. From
the outset, this defense covers a range of circumstances where one party was “unable to pre-
sent his cases” that, for instance, right to submit evidence, make legal and factual submissions

52 ibid.
%3 Frangois Dessemontet, ‘Arbitration and Confidentiality’ (1996) 7(3) American Review of International Law 8;
Loukas Mistelis, ‘Confidentiality and Third-Party Participation’ (2005) Vol 21 (2) Arbitration International 205;
Ziya Akinci, Milletlerarast Tahkim (2nd edn, Vedat Kitapgilik 2021) 354.

> Tleana Smeureanu, Confidentiality in International Commercial Arbitration (Wolters Kluwer 2011) 118.
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to the tribunal and comment on evidence and submissions in the case file.>> However, the
exact delineation needs to be based on either i) the national law of the recognition forum,
ii) the national law of the arbitral seat, iii) the national law standard, which is developed
specifically for international arbitration, or iv) internationally uniform standard which is
derived from New York Convention.>

Once the court contends that the due process right includes the party’s right to adduce
evidence before the tribunal, it may decide whether there should be any causal link between
the breach of such right and the outcome of the arbitral proceedings. Although some scho-
lars believe the enforcement of the award can only be refused if it has an impact on the deci-
sions of the tribunal,”” the majority view does not look for further causal link or damages
due to the breach of due process.”® The Convention itself also does not require any link,
as the breach of due process per se, is considered to be sufficiently important to justify the
non-enforcement without the need for the party invoking it to establish actual damage any
causal link.”” This means that even if the witness statement of the top management may
not have any influence on the decision of the tribunal, the acquirer may still challenge the
award.

In practice, despite such a broad scope of Article V/1/b, the rate of non-recognition and
non-enforcement of arbitral awards is quite rare.®° However, this may be the result of the
liberal approach of the arbitral tribunals and their utmost effort to respect the procedural
rights of the parties. The arbitral tribunals, dedicated to ensuring that all parties have a full
and fair opportunity to present their case, and cognizant of the time and costs involved
in applying formal rules of evidence, often exercise discretion to admit evidence that may
not strictly comply with the traditional admissibility standards. The survey conducted on
the ability of judges to disregard inadmissible evidence has revealed that 33% of the arbit-
rators never excluded evidence and 55% excluded evidence only about 25% of the time.®!
Thus 88% of arbitrators admit evidence even though it is inadmissible under evidentiary
standards at least 75% of the time.®” Only 1% of the arbitrators always exclude such evi-
dence®.

5 Berger and Jensen (n 48) 419-420; Reinmar Wolff et al., New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of June 1958. A Commentary (2nd edn, Bloomsbury Publishing 2019) 291.

% Born (n 17) 3828.

7 Wolff et al. (n 55) 311.

8 Born (n 17) 3828.

59 Philippe Fouchard, Berthold Goldman and Emmanuel Gaillard, Fouchard Gaillard Goldman on International Com-

mercial Arbitration (Wolters Kluwer Law & Business 1999) 987.

Roger P. Alford, ‘Empirical Analysis of National Courts Vacatur and Enforcement of International Commercial

Arbitration Awards’ (2022) 299(1) Journal of International Arbitration 301 (describing itself as “the most compre-

60

hensive empirical study of national court enforcement of international commercial awards ever published”).

61 Guthrie and Rachlinski (n 38) 1279-1281; S Landsman and RF Rakos, ‘A Preliminary Inquiry into the Effect of
Potentially Biasing Information on Judges and Jurors in Civil Litigation’ (1994) 12(1) Behavioral Sciences Camp
113.

92 Guthrie and Rachlinski (n 38) 1281.
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Moreover, research indicates that parties are more likely to accept and comply with an
arbitral award when they perceive the process to be fair. The inclusion of evidence they pre-
sent and the acknowledgment of their “voice” during the tribunal’s proceedings significantly
contribute to their sense of procedural justice, even if the submitted evidence ultimately
proves to be non-determinative.* Given the increasing proclivity of parties to challenge
awards, arbitrators’ practice of generally admitting evidence serves essential objectives. The-
refore, there is a chicken-and-egg situation where the national courts reluctance to decide
non-enforcement may result from the tribunal’s flexible attitude in following the procedural
matters raised by the parties. The problem examined under this article would not be an
exception to this. The tribunal may prefer not to risk their award being challenged by the
acquirer based on the exclusion of the witness statement by the top management of the
target. Otherwise, the acquirer may successfully claim that it has not had an opportunity to
present its case.

From the selling shareholders’ view, if the tribunal takes a liberal stance and admits the
witness evidence, can they rely on Article V of New York Convention for non-enforcement?
Once everything is in order in terms of Article V/I, the selling shareholders’ last resort could
be Article V/II, which allows parties to challenge the award based on its potential violation
of the public policy before the enforcement courts. Thus, the question would be whether
the favorable decision on the admissibility of the confidential information as a witness sta-
tement could run the risk of infringing “public policy” of the relevant national law, another
ground in Article V/2 of the New York Convention. If this confidential information has
been obtained “illegally”, the selling shareholders would have a strong argument, as this may
be found by national courts against their public policy. Thereby, the award may be declared
not to be enforced or recognized.®

4.POSSIBLE FRAMEWORK TO ASSESS THE
ADMISSIBILITY OF THE TOP MANAGEMENT’S WITNESS
EVIDENCE

4.1. THE CURRENT LEGAL LANDSCAPE

Thus, in terms of confidentiality, the tribunal would have to consider the kind of con-
fidentiality involved in the facts of the matter and then decide whether the confidentiality
involved would outweigh the needs for a just arbitral award at the expense of the opposing
parties’ right to be heard and right to equal treatment. While doing so, the tribunal, as
explained above, has a broad discretionary power to decide on the admissibility of such

% ibid.

6 AM Kubalczyk, ‘Evidentiary Rules in International Arbitration — A Comparative Analysis of Approaches and the
Need for Regulation’ (2015) 3(1) Groningen Journal of International Law 85; See also Reisman and Freedman (n
30) 737.
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evidence.® The problem here is that there are no ex-ante rules that arbitrators could rely
on, instead, they act more like “7 know it when I see it” approach.®’ As such, the decisions of
the tribunal on the admissibility of the evidence will not be based on the specific rules, but
instead, on its own discretion. A natural result of this is legal uncertainty, where parties and
even arbitrators would be unable to foresee which type of evidence will be admitted during

the arbitral proceedings.

Several considerations have been listed in the doctrine and national courts’ decisions as
i) the evidentiary value of the confidential information, ii) the sensitivity of the confidential
information, iii) the interest in preserving the confidentiality of the private communicati-
ons iv) the extent to which the disclosure of such evidence may affect the interest of the
third parties, v) the broader interest that may be deemed to exist in preserving the confi-
dentiality information.®® Therefore, confidentiality obligation of the witness, by itself, may
not be a sufficient reason to refuse to disclose the relevant information or document. This
is also confirmed by Article 9.2 IBA Rules, where the tribunal is not obligated to render
the evidence inadmissible, unless they are “compelling’. However, the tribunal may deem
it appropriate to take some measures to preserve the confidentiality of the information as
much as it can, by, for example, allowing the witness to testify before the tribunal without
the acquirer being present in the courtroom.®

Although arbitrators have some guiding principles as to the criteria, there are still a lot
of unanswered questions as to whether the tribunal considers all the criteria as cited above,
or should give more weight to the sensitivity of the confidential information? More impor-
tantly, how can the parties foresee which criteria the tribunal would rely on? This comp-
lexity leads to various conflicting decisions regarding the admissibility of the confidential
information as evidence. When the issue was about the evidence containing confidential
information that was requested from the relevant party, the tribunal may reject to order to
disclose such information. For instance, the tribunal rejected the request of a credit com-
pany with regards to the disclosure of the credit card security systems provided by another
company, who was the respondent of the case, where the tribunal found it highly confiden-
tial for the service provider.”” In another instance, the tribunal assessed the relevance of the
information at hand and its financial importance and value,”" and did not directly reject the
disclosure request.

6 Franco Ferrari and Friedrich Rosenfeld, Handbook of Evidence in International Commercial Arbitration: Key Issues
and Conceprs (Wolters Kluwer 2022) 255; Bartkus (n 22) 68; Fry et al (n 22) 268; Webster, Bihler (n 22) 443;
Bantekas (n 22) 547.

& William Park, Arbitrations Discontents: Of Elephants and Pornography (eds.) Foundations and Perspectives of Interna-
tional Trade Law (London: Sweet and Maxwell 2001) 258—-268.

6 Ashford (n 14), 165; Nathan O’Malley, Rules of Evidence in International Arbitration An Annotated Guide (Rout-
ledge 2019) 315.

% Ashford (n 14) 145.

70 As cited in R Marghitola, Document Production in International Arbitration (Kluwer Law International 2015) 93.

7t Euroflon Tekniska Produkter AB v Flexiboys i Motala AB. (2012) Swedish Supreme Court, No. 1590-11
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For disputes that include the confidentiality obligation owed to or owed by the third
parties, the tribunals were much more straightforward by deciding affirmatively on the
admissibility of the confidential information. For instance, in ICC case No.19299/MCP,
one of the witnesses owed a confidentiality obligation to the claimant who requested the
tribunal to exclude his statement as evidence, where the tribunal ruled that

“(...) it would not be appropriate to exclude evidence on the basis of a contractual
confidentiality obligation that is external to the dispute before the Tribunal, espe-
cially, when the evidence in question appears to be relevant. The Tribunal does not
believe it to be correct to exclude the evidence at this stage of the proceedings. (...)
the Claimants are free to challenge the evidence in whatever manner they deem fit,
whether at the forthcoming hearing and/or through their post-hearing briefs. What
weight (if any) is to be given to the evidence will be determined by the Tribunal in
light of all the relevant circumstances at a later stage.””

However, there are conflicting decisions concerning this issue. As in one of the UNCIT-
RAL case, the tribunal found the confidentiality obligation of a third party as a sufficient
ground to refuse the admissibility of the document by stating that

“the parties have refused the production of a number of documents on the ground
of them containing confidential commercial information. To the extent that some
such refusals are based on the nature of the transaction or information contained in
the pertinent documents, particularly if it relates to intra-company information or
business transactions involving third parties, a refusal might be well justified on these
grounds.””

To reconcile these interests, the arbitrators “weigh” the interests, as described by Hans
Kelsen- not as a solution, but merely as a formulation of the problem.”® This is mainly
because there are no explicit guidelines on balancing different criteria in reconciling these
clashing interests, in other words, they do not specify which of the balancing criteria
should be considered more important in the matter at hand. Therefore, the tribunal would
assess the admissibility based on its subjective views and experience. As such, while enga-
ging in this balancing exercise, the arbitral tribunal should follow a set of rules within a
well-established framework to establish predictability and coherence. This article suggests
that in deciding on the disclosure of confidential information through the witness state-
ment of the management, the tribunal may recourse to the parameters in determining the
exception to privileges, in particular the work-product doctrine that protects the com-
munications created for the use in contemplated or existing litigation, but with a lower

threshold.

72 Guijarat State Petroleum Corporation Limited, Alkor Petroo Limited, and Western Drilling Constructors Private
Limited v. The Republic of Yemen and the Yemen Ministry of Oil and Minerals, ICC Case No. 19299/MCE, 25
February 2013.
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4.2. WORK-PRODUCT DOCTRINE AND DISCLOSURE OF
CONFIDENTIAL INFORMATION BY FACTUAL WITNESSES

The work-product doctrine allows the attorneys to keep the information derived from
their clients or third parties in the preparation of the litigation confidential where it allows
the attorneys to refuse to testify or submit any evidence under any circumstances, subject
to showing i) a substantial need for this confidential information to be disclosed during
the proceedings and ii) that the party requesting disclosure lacks any ability to obtain such
information by other means without undue hardship.” The “substantial need” has been
defined by the US Supreme Court as “where the relevant and non-privileged facts remain
hidden in an attorney’s file and where production of those facts is essential to the prepa-
rations of one’s case.””® This was followed by the definition of “undue hardship” that refers
to the availability of alternative means in securing the evidence where there are “no longer

available or can be reached only with difficulty.”””

Amongst legal scholars, there are various suggestions for applying work-product doct-
rine to the exceptions to the duty of confidentiality in arbitration. Confidentiality, in this
context, ‘is concerned with information relation to the content of the proceedings, evidence and
documents, addresses, transcripts of the hearings or the award™® which the parties to the arbit-
ration are not allowed to disclose to third parties. In this sense, it resembles to the central
question of this article, where the witness has a confidentiality obligation to the selling
shareholders not to disclose the relevant information during arbitral proceedings. This con-
fidentiality duty in arbitration is not absolute, as even when the parties to an arbitration
agreement expressly include a detailed confidentiality clause in their agreement, confidenti-
ality may be no longer protected.”

The emerging view amongst courts from different jurisdictions seem to be that disclo-
sure of arbitration communications and materials may be compelled.® However, there is no
consensus on when and on what grounds the disclosure can be ordered, which makes the

7> Christoph Henkel, “The Work Product Doctrine as a Means Toward a Judicially Enforceable Duty of Confidenti-
ality in International Commercial Arbitration’ (2011) 37 (1) North Carolina Journal of International Law 1094;
See also E Thornburg, ‘Rethinking Work Product’ (1991) 77(1) Virginia Law Review 1524-50.

76 Hickman v. Taylor, 329 U.S. 495, 511-12 (1947); Associated Elec. and Gas Ins. Services Ltd. v. European Reinsur-
ance Co. Of Zurich [2003] 1 All E.R. 253 (Eng.); United States v. Amerada Hess, Corp., 619 E2d 980, 980 (3d
Cir. 1980).

77 Hickman v. Taylor (n 76).

78 Expert Report of Dr. Julian D. M. Lew in Esso/BHP v Plowman, (1995) (Special Issue) Arbitration International
283.

7 Henkel (n 75) 1112.

8 For the UK see Ali Shipping v. Shipyard Trogir [1998] 2 All E.R. 136 (Eng.); For the France see Nafimco v. Foster
Wheeler Trading Company AG Cour d’appel [CA] Paris, Jan. 22, 2004, note Bureau (Fr.); For Australia see Esso
Austl. Res. Ltd. v Plowman (1995) 128 ALR 391; For the US see United States v. Panhandle E. Corp. 118 ER.D.
346 (D. Del. 1998).
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confidentiality in international commercial arbitration an uncertain concept.®' To establish
a more predictable approach, the scholars suggest that the work-product doctrine and pro-
positions of the exceptions may simply be utilized as a practical and well-established stan-
dard to allow disclosure where “production of those facts is essential” for the administration
of justice.

In both scenarios, the decision-maker is expected to balance the competing interests of
the parties that if the need of one party to gain access to protected documents outweighs
the interests of the other party in protecting its confidential information from disclosure,
the documents will be disclosed.® In doing so, the work-product doctrine looks for two
concurrent factors: substantial need and inability to obtain the substantial equivalent of the
information by other means without undue hardship.*

This article goes one step further and suggests applying the well-established principle in
deciding the disclosure in the context of the work-product doctrine to the case where the
tribunal is evaluating the exclusion of witness evidence based on the confidentiality obliga-
tion of the witness to the opposing party. Here again, the tribunal shall need to reconcile the
competing interest, on the one hand, the legitimate expectation of the selling shareholders
with respect to its confidential information to be protected by the witness, and on the other
hand, the acquirer’s right to be heard and present its case. While doing this, the tribunal
would first assess whether the acquirer (new shareholders) of the target is in substantial need
of presenting the statement of the management as evidence to the tribunal. The “substantial
need” is defined as “where relevant and non-privileged facts remain hidden in an attorneys file
and where production of those facts is essential to the preparations of ones case, discovery may
properly be had.”® Therefore, the test requires a showing that the discovering party needs
the materials to prove his case. This would also require “substantial equivalent test” where a
party is not entitled to discover a document merely because he cannot get the same informa-
tion from the same person if the substantial equivalent is available from an alternative sour-
ce.® This means that the acquirer must prove that the information the witness will disclose
would be quite important to present his case that without the witness being testify before
the tribunal, the acquirer could not obtain similar information without hardship. However,
the facts of the case would be the deciding criteria for the tribunal, where for example, there
are multiple actors took part in the transaction who are not bound by confidentiality obliga-
tion and the statement of the proposed witness would not be the only source for acquirer to
present its case, then tribunal may not allow the disclosure of the confidential information

81 Kyriaki Noussia, Confidentiality in International Commercial Arbitration: A Comparative Analysis of the Position

under English, US, German and French Law (Springer Science & Business Media 2010) 157; Alexis C. Brown,
‘Presumption Meets Reality: An Exploration of the Confidentiality Obligation in International Commercial Arbi-
tration’ (2001) 16(4) American University International Law Review 970-976; Katie Chung and Michael Hwang,
‘Defining the Indefinable: Practical Problems of Confidentiality in Arbitration’ (2009) 26(1) Journal of Interna-
tional Arbitration 610.

82 Carolyn ] McFatridge, “The Work Product Doctrine Revisited’ (1987) 23 (1) Tulsa Law Review 118.
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% Henkel (n 75) 1063; McFatridge (n 83) 108.



192 8. Karako¢ Goksu

by that witness.

The acquirer should also fulfill the second limb of the test where he should prove that
he will be unable to obtain the substantial equivalent information disclosed by the witness
without going to great lengths; or lack of knowledge of where else to obtain the informa-
tion; or show that the information is entirely unavailable elsewhere.® For example, the
acquirer may claim that it is the proposed witness who negotiated the deal on behalf of the
selling shareholders or that the witness prepared and reviewed the transaction documents
and attended all the internal meetings of selling shareholders where they discuss the specific
details of transaction, and where the witness would be able to verify the inside of the selling
shareholders’ mind. That is precisely why the acquirer might be unable to find substantial
equivalent evidence apart from what the proposed witness would testify before the tribunal.
However, the tribunal’s final decision of the tribunal would depend upon the circumstances
of each case. Thus, the tribunal and the parties shall need to assess the specific details with
utmost attention.

5. CONCLUSION

The statistics and forecasts have proven a global appetite for M&A transactions. The
drastic increase in such deals comes with an increase in the M&A disputes, mostly stem-
ming from the breaches of representation and warranties or purchase price adjustments on
target’s profits or turnover. In these circumstances the role of top management of the target
company, who are kept by the acquirer after closing, could be very crucial in the decision
of the arbitral tribunal.

Upon the completion of the deal, the interests of the top management have been shifted,
and a natural consequence of such shift would be that they may be asked to testify for the
acquirer in the case of a post-closing M&A disputes. In the event of such a situation, the
seller may take some precautions beforehand, by for example, creating a team to be involved
in all stages of the deal, consisting of individuals that would not keep their position after
closing at the target, or including a provision in the transaction documents that may allow
them to approach management in cases of any post-closing disputes. More importantly,
the selling shareholders may conclude a separate confidentiality agreement with the mana-
gement, which includes a specific provision that prevents the management team that were
active at any stage of the deal from disclosing the confidential information to the acquirer
or even discussing the dispute with the acquirer at all. After the arbitral proceedings have
commenced the selling shareholders may raise two fundamental arguments and request
exclusion of the witness evidence provided by the top management of the target by relying
on i) the close relationship between the witness and the acquirer or ii) if applicable, the
confidentiality obligation of the witness to selling shareholders.

Upon such requests, the tribunal would first examine whether it has a power to do so
and if so, on what grounds the tribunal may decide on not to accept the witness evidence.
The institutional rules and national laws grant the arbitrators a broad discretionary power

8  Henkel (n 75) 1101.
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to evaluate the admissibility of the evidence. Most of the time, the tribunals take a liberal
stance and admit almost any evidence submitted them in support of parties’ position, as
they retain significant discretion in assessing and weighing the evidence. However, they still
need to evaluate the fate of the witness evidence of the top management of the target who
has a confidentiality obligation to the selling shareholders. While doing so, the tribunal tries
to balance and reconcile the competing interests of the parties.

On the one hand, one party has a legitimate expectation with respect to its confidential
information to be protected by the witness appointed by the other party. On the other
hand, the other party desires to present its case and benefit from the rights accorded to it,
namely, right to a fair hearing, which includes the right to be heard and equality of arms.
The first problem with this matter is that if the tribunal needs to see the content of the
witness statement and then even if the tribunal decides not to accept it as evidence, could
they be able to disregard the information they have learned from the top management who
most of the time plays a crucial role at each stage of the transaction. As a solution to this
problem, this article suggests, that the tribunals, after consultation with the parties, may
appoint an independent and impartial expert to review the content of the witness statement
and make the preliminary decision on whether the witness statement include confidential
information, thereby, breaches the confidentiality agreement concluded with the selling

shareholders.

Another problem would be that in accordance with which criteria the tribunal would
decide on to whose interests it will give priority. Although some rules have been developed
by national courts, they are not as helpful as they seem, because they lack any guidance to
which criteria the tribunal attaches more weight to while reconciling different interests.
This leads tribunals to render inconsistent decisions that work against the fundamental
principle of legal certainty. To establish a coherent framework and more predictable results
for both parties and their counsels, this article suggests recourse to more established rules as
in the work-product doctrine where the tribunals decide on disclosure of confidential infor-
mation if the relevant party proves i) a substantial need for this confidential information to
be disclosed during the proceedings and ii) that the party requesting disclosure lacks any
ability to obtain such information by other means without undue hardship.
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ARTIK DEGER HESABINDA BORC OZGULENMESI
HAKKINDA YARGITAY UYGULAMASI VE
DEGERLENDIRILMESI

THE PRACTICE AND EVALUATION OF THE COURT OF CASSATION ON
DEBTATTRIBUTION IN CALCULATION OF MATRIMONIAL PROFIT

Zafer Zeytin
Prof. Dr., Mannheim Universitesi Hukuk Fakiiltesi Ekstern ogretim Uyesi.

OZET

Yargitay'in kredili mal ediniminde yasal mal rejimi dénemi ve sonrasina sarkan bor¢ 6demelerinde,
kalan borcun giincellenerek malin tasfiyedeki siiriim degerinden diisiilmesi seklindeki i¢tihadi somut
olayin ozelliklerine, 6zellikle maldaki deger artiginin biiytikliigiine bagli olarak borglu es lehine veya
aleyhine olabilmektedir.

Edinilmis mala edinilmis maldan yapilan katki nedeniyle bir denklestirme alacag: taniyan Yargitay
bor¢ giincelleme igtihadinin getirdigi ve yukarida tarugilan sorunlar, malin kisisel mal olarak
nitelendirilebildigi hallerde ¢oziiliir gorillmektedir. Mal rejimi siirerken yapilan 6demelerin, mal
rejimi sona erdikten itibaren yapilacak 6demelerle kiyaslandiginda daha az oldugu hallerde ikame
ilkesi nedeniyle mali kisisel mal kabul ederek edinilmis mal grubuna denklestirme alacag tanimak,
boylece kisisel mala ait borcu da goz ardi etmek kanimizca hem kanunun lafzina hem de amacina
uygun olacakur. Bunun digindaki hallerde ise kalan nominal borg siiriim degerinden az olacags icin
kanunun lafzindan ayrilmaya, borcu giincellemeye kanimizca gerek bulunmayacakur.

Anahtar Kelimeler: mal rejimi, edinilmis mallara katulma, artik deger hesabi, bor¢ giincellemesi,

Yargitay.

ABSTRACT

The jurisprudence of the Court of Cassation in the case of debt payments that extend to the period
of the statutory matrimonial property regime and beyond when acquiring property on credit, the
residual debt should be updated and deducted from the market value of the property in liquidation,
depending on the circumstances of the specific case, in particular the extent of the increase in the
value of the property, in favour or against the debtor spouse

The problems discussed above and brought by the case law of the Court of Cassation, which recognizes
an equalization claim due to the contribution made to the acquired property from the acquired
property, seem to be solved in cases where the property can be characterized as individual property. In
cases where the payments made during the property regime are less compared to the payments to be
made after the termination of the property regime, it would be in accordance with both the wording
and the purpose of the law to recognize an equalization claim to the acquired property group by
accepting the property as individual property due to the principle of substitution, thus ignoring the
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debt belonging to personal property. In other cases, since the remaining nominal debt will be less
than the version value, in our opinion, there will be no need to depart from the letter of the law and

update the debrt.

Keywords: matrimonial property regime, participation in acquired property, calculation of
matrimonial profit, debt update, Court of Cassation.

EXTENDED SUMMARY

The differences between acquired property and individual property and the legal consequences of
this difference become clearer, especially with the contributions made after the termination of the
matrimonial property regime. The precedents of the Court of Cassation also provides explanations on
how the equalization claims arising from the contributions on the acquired property will be shaped if
the property is accepted as individual property. This equalization claim essentially aims to equalize the
value of the property and the contribution made, and the Court of Cassation sets forth certain criteria
on how this claim should be calculated in order to prevent the debtor spouse’s damages.

The Court of Cassation’s practice of updating the debt and deducting it from the sale value of the
property in liquidation in cases of acquisition of property on credit and debt payments related to the
period of the property regime and beyond, may result in favor or against the debtor spouse, depending
on the circumstances of the concrete case, especially the amount of the increase in the value of the
property. As the Court of Cassation recognizes an equalization claim for the contributions made from
the acquired property, the Court of Cassation thinks that it can solve the problems related to the debt
update jurisprudence limited to the cases where the property can be considered as individual property.

In cases where the payments made during the matrimonial property regime are lower than the
payments to be made after the liquidation of the matrimonial property regime, accepting the property
as individual property in line with the principle of substitution and granting an equalization claim
to the acquired property group, thus ignoring the debts of the individual property, is considered as a
solution in accordance with the wording and purpose of the law. In other cases, since the remaining
nominal debt will be lower than the sale value of the property, updating the debt becomes unnecessary.
The law does not require updating debts in such cases or deviating from its wording. The main issue
here is whether the amount of the debt is in accordance with the value of the property and whether
this difference in value will be to the detriment of the debtor. In order to eliminate the confusion
regarding the updating of the debt, the existing precedent of the Court of Cassation is based on
scrutinizing each concrete case and taking into account the changes in value that will occur during
the payment of the debt.

In conclusion, the precedents of the Court of Cassation regarding the acquisition of property on
credit and the debts remaining after the property regime vary according to the characteristics of the
concrete cases and may be in favor or against the debtor. The increase in the value of the property, the
payments made and other concrete factors are important factors that affect how such precedents will
be shaped. The Court of Cassation, with its judgements on situations such as debt updating and the
acceptance of property as individual property, tries to demonstrate an approach in accordance with
both the wording of the law and the purpose.

1.GIRIS
2002 yilinda yiiriirlige giren edinilmis mallara katlma rejimi, Yargitay uygulamalariyla kendine
ozgii bir mal rejimi halini almisur. Eslerin katilma alacaklarinin belirlenmesinde esas alinan aruk

degerin nasil hesaplanacagi, Tiirk Medeni Kanunu (TMK) 231 ve devami maddelerinde gosteril-
mistir. TMK 231°e gore artik deger, eklenmeden ve denklestirmeden elde edilen miktarlar da dahil
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olmak tizere her esin edinilmis mallarinin toplam degerinden bu mallara iliskin borglar ¢ikarildik-
tan sonra kalan miktardir.! Elde edilen bu artik degere, diger es kanunen (artik degerin yarist) veya

sozlesmeyle belirlenen bir oranda katilir; bu da o esin katlma alacagini olusturur.?

Aruk deger hesabinda edinilmis mallar ve borglari yer alirken, esin kisisel mallar: ile
borglar1 artik deger hesabinda dikkate alinmaz.? Ayrica eslerin kendi mallart (edinilmis ve
kisisel) arasindaki kaymalar, TMK 230’a gore denklestirme alacagi olarak hesaplanir; eslerin
birbirlerine yaptiklari katkilardan dogan deger artis pay alacagi (TMK 227) da edinilmis
mal grubunun aktifini ve/veya pasifini ilgilendirdigi siirece artuk deger hesabinda dikkate
alinacak kalemler arasinda yer alir.*

Bir esin edinilmis ve kisisel mallar1 arasinda meydana gelen mal kaymalarinin nasil denk-
lestirilecegi TMK 230'da diizenlenmistir. TMK 230, borglarin 6zgiilenmesi hakkinda ¢
temel hitkiim getirmigtir:

“(1) Bir esin kisisel mallara iliskin borglar: edinilmis mallardan veya edinilmis mallara ilis-
kin bor¢lar: kisisel mallarmdan odenmis ise, tasfiye sirasinda denklestirme istenebilir.

(2) Her borg, iliskin bulundugu mal kesimini yiikiimliliik altina sokar. Hangi kesime ait
oldugu anlagilamayan borg, edinilmis mallara iligkin sayilir.

(3) Bir mal kesiminden diger kesimdeki malin edinilmesine, iyilestirilmesine veya korunma-
sina katkida bulunulmugsa, deger artmas: veya azalmas: durumunda denklestirme, katk: ora-
nina ve malin tasfiye zamanindaki degerine veya mal daba once elden cikarilmigsa hakkaniyete
gore yapilir.”

TMK 230 birinci fikrast nominal bir denklestirme 6ngormektedir. Ornegin ese miras
kalan (kisisel) malin veraset ve intikal vergisi edinilmis mallardan 6denmistir, bu miktar
nominal olarak artik deger hesabinda yer alir. Denklestirmenin nominal olmasi gerektigi
hususu birinci fikrada agik olmamakla beraber, ti¢iincii fikradaki gibi bir denklestirmeden
de soz edilmemektedir. Dolayistyla denklestirmenin nominal olmasi esas kabul edilmelidir.
Paranin satin alma giictindeki kayiplarin taraflar arasinda nasil denklestirilecegi konusu,
mevcut yasal diizenlemelerle belirlenmistir. Bu diizenlemeler, malin siiriim degeri ile borcun

! Sahin Akinci, ‘Edinilmis Mallara Katilma Rejiminin Tasfiyesinde Karsilagilan Bazit Meseleler ve Coziim Onerileri’

(2016) Cevdet Yavuza Armagan Cilt I, 170; Banu Fatma Giinarslan, ‘Deger Artuig Payr Alacaginin Artik Deger
Hesabina Etkisi’ (2015) Erciyes Universitesi Hukuk Fakiiltesi Dergisi, 11; Gergek Onur Oy ve Osman Oy, Bosanma
ve Miras Hukuku Uygulamasinda Edinilmis Mallara Katilma Rejiminin Tasfiyesi (El Kitab) (Platon Hukuk 2023),
128.

Hiikiimde “mallar ve borglar” ifadesi “cogul” olarak kullanildigindan tasfiye kavraminin amacina uygun olarak
kanun koyucu kiilli tasfiyeye acikca isaret etmektedir. Bunun aksi yani ciizi tasfiye sadece uyusmazlik konusunun
miinferit bir mal olmast halinde s6z konusu olabilir. Yargitay'in yerlesik ictihadina gore davacidan her bir mal
icin katlma alacagini dava dilekgesinde belirtmesini talep etmek yargilama sonucunda her bir talep icin katlma
alacagina hitkkmetmek ne Kanunun lafzina ne de tasfiye amacina uygundur. Hakimin uygulamak zorunda oldugu
maddi hukukun agik diizenlemesini taleple bagllik usulii ilkesini ileri siirerek uygulamamak hakim hukukunun
kabul edilis amact ile, ya da mahkeme masraflarinin paylastrilmast ile agiklanamaz. Ciinkii belirsiz olan alacak
mahkeme karari ile belirlenecektir.

*  Giinarslan (n 1) 11; Oy ve Oy (n 1) 129.

Daha fazla bilgi icin bkz. Zafer Zeytin, Edinilmis Mallara Katilma Rejimi ve Tasfiyesi (5. basim, Seckin Yayinlar
2021).
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nominal degerinin dikkate alinmasini 6ngérmektedir. Kanimizca, somut olay hakli kilma-
dikca, denklestirme alacaklarinin TUFE, TEFE ya da kanuni faiz gibi endekslerle giincel-
lenmesine gerek yoktur.

Ikinci fikra, borglarin hangi mal grubuna ézgiilenecegine iliskindir. Kanunun agik hitkmii
(TMK md. 230 f. 2) geregi, her borg ilgili oldugu mal grubunu ilgilendirir. Yani, kisisel
mala ait borglar kisisel mali, edinilmis mala ait borglar ise edinilmis mali ilgilendirir. Eger
bir malvarligi kredi ile alinmis ve bor¢ 6demeleri tamamlanmadan mal rejimi sona ermisse,
kalan borg, mal hangi mal grubuna aitse o grubun borcu olacakur.

Ornegin, tasinmazin bir kismi1 pesin, bir kism1 kredi kullanilarak satin alinmigsa, TMK
md. 21%a gore bu taginmaz kargilik verilerek edinildiginden edinilmis mal olarak kabul
edilir. Bu nedenle, tasinmaza iligkin kredi borcu da edinilmis mal grubuna ait olacakur ve
mal rejiminin sona erdigi tarih itibariyle, tasinmazin siiriim degerinden diisiilmelidir. Mal
rejiminin sona ermesinden sonra bor¢ 6demeleri borglu tarafin malvarligindan (kisisel veya
edinilmis) yapilmis ya da hi¢ yapilmamis olabilir, ancak bu durum aruk deger hesabini
etkilemez.

Bazi olaylarda, edinilmis mal olan bir tasinmazin kredi borcu, taginmazin siiriim degerini
agabilir; bu, ozellikle faiz oranlarinin yiiksek oldugu ve kredi 6demelerinin heniiz baglama-
dig1 donemlerde goriiliir. Boyle bir durumda, bor¢lu esin artik deger hesabinda bir deger
azalmasi s6z konusu olabilir. Ancak, bu deger azalmasina diger es katlmayacag: gibi, bu
esin katilma alacagi da olmayacakur (TMK 231 f. 2). Yargitay 2. HD benzer bir durum
icin verdigi bir kararinda soyle demektedir: “ Ziim dosya kapsam: birlikte degerlendirildiginde;
mahkemece aracin alinmasinda banka kredisi kullanildiginin kabulii yerinde ise de, hiikme esas
aliman bilirkisi raporu hitkiim kurmaya elverisli degildir. Soyle ki, aracin edinilmesi igin kadin
tarafindan 22.400,00 TL bedelli 48 ay vadeli kredi kullanildigs, bosanma dava tarihine kadar
(04.07.2012) 2 aylik taksitin odendigi, hiikme esas alinan hesap raporunda oranlama yapil-
madan kredinin kalan borcunun aracin giincel degerinden diisiilerek artik degerin belirlenerck
katilma alacaginin hesaplandigr anlasilmaktadir. O halde, mabkemece, yukarda agiklanan Dai-
remizin ilke ve wygulamalarina gore, bosanma dava taribine kadar yapilan kredi odemelerinin
toplam kredi odemelerine ve giincel degere oranlamas: yapilarak artik degere katilma alacagina
hiikmedilmesi gerekirken yetersiz bilirkisi raporuna gore karar verilmesi hatalr olmus, bozmay:
gerektirmistir.”> Bu durumda Yargitay, edinilmis mala iliskin kalan kredi borcunun stirtim
degerinden nominal olarak diisiilmesi yerine, oranlama yapilarak borcun giincellenmis
deger tizerinden diisiilmesini yerlesik bir igtihat olarak kabul etmektedir. Yargitay, edinilmis
mala ait bor¢larin iki déneme yayilmasi durumunda, kanunda 6rtiili bir bosluk oldugunu
degerlendirmis ve bu duruma yonelik i¢tihadini gelistirmistir. Calismamizda, Yargitay'in bu
yerlesik ictihadi ayrintli olarak incelenecektir.

Bu incelemeye ge¢meden 6nce iki hususa kisaca deginmek gerekir. Birincisi, bir malin
hangi mal grubuna 6zgiilenecegi meselesidir. Bir malin edinilmis mal mi yoksa kisisel mal
mt oldugu sorusu degerlendirilirken, “mal rejimi siirerken karsilik verilerek edinilen malla-
rin edinilmis mal oldugu” ilkesinin yani sira ikame ilkesinin de géz 6niinde bulundurulmasi

> Yargitay 2. Hukuk Dairesi, 2021/5668 E., 2021/7765 K., 26.10.2021 T.
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gerekir. Eger mal rejimi stiresince 6denen miktar, mal rejimi sona erdikten sonra 6denen
miktardan daha az ise, mal ikame ilkesi geregi kisisel mal olarak kabul edilmelidir.®

Ikinci husus ise, TMK 230 f. 3 geregi, edinilmis maldan kigisel mala yapilan katk:
oranina tekabiil eden bir degisken denklestirme alacaginzn glindeme gelebilmesidir. Diger es,
hesaplanan bu denklestirme alacags vizerinden katilma alacagina hak kazanabilir. Ancak, TMK
227 deki deger artis pay: alacagindan farkls olarak, burada nominal deger garantisi olmadigs
gibi dava edilebilir bagimsiz bir alacak da soz konusu degildir. Bir maldan diger mala yapilan
katk: sonucunda denklestirme alacaginin katkidan daha az olmast ya da hi¢ olmamast miim-
kiindiir. Eger edinilmis mal lehine bir denklestirme alacagi hesaplanir ve bu artik deger hesabina
dahil edilirse, mal rejiminin sona ermesinden itibaren mal sahibi esin kalan kredi borcunu ode-
yip ddememesi veya hangi mal grubundan odeyecegi snemli degildir. Ciinkii mal kisisel mal olup
borg da kisisel mal borcudur ve TMK 231°a gire degisken denklestirme alacagi disinda artik
deger hesabinda bir rolii olmayacaktr.

Bu iki husus, ¢alismamizin kapsamini genisletmemek adina detaylandirilmamugtir; ancak
konumuzla yakindan ilgilidir.

Yargitay'in, edinilmis mallara ait bor¢larin iki doneme yayilmasini katilma alacagi hesa-
binda dikkate almastyla ilgili gelistirdigi ictihatlarina ait kararlarinda agik bir gerekeeye rast-
lanmamaktadir. Yargitay'in, mal rejimi doneminde edinilmis mala yapilan katkilara ragmen,
malin kalan borglari nedeniyle diger esin bir hak sahibi olamamasini somut olay adaletine
aykir1 buldugunu varsaymaktayiz. Ancak, bu distincemizi destekleyecek somut bir 6rnek
karara ulagmis degiliz. Bu ¢alismada, ulastugimiz ve asagida yer verilen kararlarda uygulanan
yontemleri inceleyerek, Yargitay’in bu igtihadinin hangi esin lehine ya da aleyhine sonug
dogurdugunu ve bu i¢tihadin mevcut yasal diizenlemeler karsisindaki gecerliligini tespit
etmeye calisacagiz.

Bu ¢alismada, iki farkli ihtimale dayanan 6rnek olaylar tizerinden konuyu degerlendire-
cegiz (Ornek 1 ve Ornek 2). Her iki 6rnekte kanunun lafzina sadik kalinarak artik deger
hesabi yapilmugtir.

Ornek 1'de kalan borcun, malin tasfiye anindaki siiriim degerinden fazla oldugu bir
durum ele alinmaktadir. Bu durumda, artik deger mevcut degildir ve diger esin katlma
alacagt olusmaz. Ornegin, 330.000 TLye edinilmis mal niteligindeki bir tasinmaz satin
alinmis ve bunun 60.000 TLsi pesin, kalan 270.000 TLsi ise 120 ay geri 6demeli kre-
diyle finanse edilmistir. Toplam geri 6deme tutari, anapara, faiz ve diger giderlerle birlikte
540.000 TLdir (aylik 4.500 TL x 120 ay). Ilk 20 aylik 6deme siiresi tamamlandiginda,
90.000 TL kredi 6denmis, geriye 450.000 TL bor¢ kalmigtir. Taginmazin tasfiye tarihindeki
stiriim degeri ise 400.000 TL olarak belirlenmistir. Tasinmaz sahibi esin bagka mal varlig
yoktur ve tasfiyede stiriim degeri 400.000 TLdir. Bu ihtimalde esin artuk degeri kalan kredi
borcu 450.000 T nin diisiilmesiyle eksiye diisecektir. Artik deger hesabinda deger azalmasi
dikkate alinmayacagindan aruk deger sifir olacaktr ve diger esin artik deger tizerinde bir
katilma alacagi s6z konusu olmayacakuir.

¢ Akina (n 1) 171.
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Ornek 2'de ise kalan borg siiriim degerinden azdir. Bu durum artik degere ve katilma
alacagina neden olur. Ornek 2'de ilk 100 ay (450.000) mal rejimi déneminde 6denmis ve
kalan 20 ay ise mal rejiminin sona ermesinden sonra 6denecektir. Degiskenleri miimkiin
oldugunca sabit tutarak saglikli bir degerlendirme yapmak istendiginden Ornek 2'de de
stiriim degerinin degismedigi kabul edilmistir. Stirim degeri 400.000 TL olan bu ihtimalde
mal sahibi esin artik degeri 400.000 — 90.000 = 310.000 TL olacaktir. Bunun sonucu olarak
diger esin katilma alacagi 155.000 TLdir.

Bu iki 6rnegin sonuglar;, TMK 231 hitkmiindeki “bu mallara iliskin borglar ¢ikaril-
diktan sonra kalan miktardir” ifadesine dayanmaktadir. TMK 231’e gore, eklenmeden ve
denklestirmeden elde edilen miktarlar da dahil olmak {izere, her esin edinilmis mallarinin
toplam degerinden bu mallara iligkin borglar ¢ikarilir. Bu ifade, kisisel mallara ait borglarin,
edinilmis mallar lehine bir denklestirme yapilmis olsa bile, artik deger hesabinda dikkate
alinmayacagini ve yalnizca edinilmis mallara iliskin bor¢larin artik deger hesabinda dikkate
alinacagini belirtmekeedir.

Edinilmis mallara ait bor¢larin artik deger hesabinda dikkate alinmasi gerektigi hususu’,
hem doktrinde hem de Yargitay ictihatlarinda tartismasiz kabul edilmistir. Ancak burada
tartigtlan konu, borcun kanunun lafzina uygun olarak nominal deger tizerinden mi, yoksa
Yargitay ictihadina uygun olarak giincellenmis bir sekilde mi arttk deger hesabina dahil
edilmesi gerektigidir.

2. YARGITAY iCTIHATLARINDA KALAN BORCUN
GUNCELLENMESI

Yargitay, edinilmis mal borglarinin iki doneme yayilmasi durumunda, kalan borg veya
taksit sayisini, toplam bor¢ miktari veya toplam taksit sayisina oranlayarak sabit bir borg¢
orani belirlemektedir. Bu sabit bor¢ orani {izerinden kalan bor¢ miktarini, malin stirim
degeri tizerinden giincelleyerek artik deger hesabinda dikkate almaktadir. Yargitay karar-
larinda bu yontem biraz karmagik ifade edilse de nihayetinde bu sonuca ulagilmaktadir.
Ancak, kalan borcun neden giincellendigi konusunda Yargitay kararlarinda net bir agiklama
bulunmamaktadir. Konunun daha iyi anlagilmas: adina asagida bazi giincel Yargitay karar-
larina yer verilecek ve bu kararlar 6rneklendirilecektir.

Bu konudaki Yargitay kararlarindan yapilan alintlar soyledir:

Karar 1) “Kredi borcu ddemelerinin bir kisminin mal rejiminin devamz siiresince, bir kis-
minin da daha sonraki tariblerde yapilmasinda, mal rejiminin gegerli oldugu donemin
sonrasina sarkan odemeler, dava konusu tasinmazin borcu kabul edilerek tasfiye gercekles-
tirilir.

Yukarida aciklandigs gibi iki doneme yayilan kredi borcu odeme tablosu meveut oldu-
gunda; oncelikle, mal rejiminin sona erdigi tarihte heniiz vadesi gelmedigi icin odenmemis

7 Akina (n 1) 172; Giinarslan (n 1) 10-11.
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kredi bor¢ miktariny (100)°, toplam kredi borcuna orani (100/120 =0,83=) bulunur.
Sonra bulunan bu kredi bor¢ oraninin (%83), tasinmazin toplam satin alim (50.000
pesin+ 350.000 kredi = 400.000) bedeli karsisindaki oranina doniisiimii (350.000
x 0,83 =290.500 / 400.000 = 0,72) gerceklestirilir. Tespit edilen bu oranin (%72),
tasinmazin tasfiye tarihindeki (karara en yakin) siiriim (rayig) degeri ile ¢arpilmasiyla
(600.000 x 0,73 = 438.000) borg miktar: belirlenir. Bu ilke ve esaslara gore saptanan
tasinmazin bor¢ miktars, tasfiye tarihindeki siiriim degerinden diisiildiikten sonra kalan
miktar (600.000-438.000 = 162.000), deder artis pay: velveya artik degere katilma ala-
cagr hesaplamasinda goz oniinde bulundurulur.”

Karar 2) “Oncelikle, mal rejiminin sona erdigi tarihte heniiz vadesi gelmedigi icin ddenmemis
kredi bor¢ miktarinin, toplam kredi borcuna orani bulunur. Sonra bulunan bu kredi
borg oranimin, tasimmazin toplam satin alim bedeli karsisindaki oranina dioniisiimii
gerceklestirilir. lespit edilen bu oranin, tasinmazin tasfiye taribindeki (karara en yakin)
stiriim (rayig) degeri ile carpilmasiyla bor¢ miktar: belirlenir. Bu ilke ve esaslara gore
saptanan tasinmazin bor¢ miktars, tasfiye taribindeki siiriim degerinden diisiildiikten
sonra kalan miktar, deger artis pay: velveya artik degere katilma alacagr hesaplamasinda
20z ondinde bulundurulur. Somut olayda ise davaly lehine denklestirme yapilirken izah
edilen sekilde oranlama yapilmadigs, sadece mal rejimi sona erdikten sonra kalan kredi
borcunun (nominal borcun), meskenin tasfiye taribi ithariyle siiriim degerinden diisiimii
ile yetinildigi anlasiimaktadr.”’

Karar 3) “Yukarida aciklandigs gibi iki doneme yayilan kredi borcu ideme tablosu mev-
cut oldugunda; oncelikle, mal rejiminin sona erdigi taribte heniiz vadesi gelmedigi i¢in
odenmemis kredi bor¢ miktarinin, toplam kredi borcuna orani bulunur. Sonra bulunan
bu kredi borg oraninin, aracin toplam satin alim bedeli karsisindaki oranina doniisiimii
gerceklestirilir. lespit edilen bu oranin, aracin tasfiye tarihindeki (karara en yakin) siiriim
(rayi¢) degeri ile carpilmasiyla bor¢ miktars belirlenir. Bu ilke ve esaslara gore saptanan
aracin bor¢ miktars, tasfiye tarihindeki siiriim degerinden diisiildiikten sonra kalan mik-
tar, deger artis pay: velveya artik degere katilma alacagr hesaplamasinda goz oniinde
bulundurulur...
1araf beyanlar:, banka kayitlar: ve tiim dosya kapsami birlikte incelendiginde, mahkemece ara¢
igin kullanilan kredinin kalan toplam borcunun aracin degerinden diisiilerek artik degere katilma
alacagr hesaplandigi, davalinin 11.10.2013 taribinde 30 ay vadeli 20.000 TL bedelli tasit kre-
disi kullandigi, bosanma dava tarihine kadar taksit odemesi yapilmadigs, 30 aylik taksidin bore
olarak kaldigi, aracin kredi diginda 12.000 TL pesinat kullanilarak (TMK mad. 222/3) 32.000
TL bedelle satin alindigr, aracin giincel degerinin de 32.000 TL oldugu anlagilmstrr. Actklanan
nedenlerle aracin kredi ve pesinat kullanilarak alindigina yonelik mahkemenin kabulii yerinde ise
de, bosanma dava taribinden sonra kalan kredi borcunun denklestirmesinin hatals hesaplanarak

Bu karadaki italik, kalin ve parantez i¢indeki ifadeler yazar tarafindan hesaplamanin anlagilmast amaciyla farazi
olarak eklenmistir.

Yargitay 8. Hukuk Dairesi, 2016/4519 E., 2019/10165 K., 11.11.2019 T.; Yargitay 8. Hukuk Dairesi, 2016/16546
E., 2018/20342 K., 18.12.2018 T.; Yargitay 8. Hukuk Dairesi, 2015/19637 E., 2017/11511 K., 26.09.2017 T.
Yargitay 8. Hukuk Dairesi, 2018/16276 E., 2019/1020 K., 05.02.2019 T.
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karar verilmesi dogru olmamastir. O halde, mahkemece yapilacak is, yukarda agiklanan Daire-
miz'in ilke ve uygulamalarina gore, arag icin kullanilan krediye iliskin evlilik birligi icinde odeme
yapilmadigr ve pesinatin edinilmis maldan karsilandigs gozetilerek, 12.000 TL pesinatin yaris:
oraninda artik degere katilma alacagina hitkmetmek olmalidir. ™

Karar 4) “lasfiyeye konu malin, bedelinin tamaminin ya da bir kisminin kredi ile karsilan-

mast durumunda, kredi veren kurulusa yapilan geri odemelerin isabet ettigi donemden,
miktarindan ve taksit sayisindan hareketle mal rejiminin tasfiyesi sonucunda eslerin alacak
miktarlar: belirlenir. 4721 Sayils TMK nin 202/1. maddesi geregince edinilmis mallara
katilma rejiminin gegerli oldugu donemde yapilan odemelerde, esler lehine deger artis pay:
velveya artik degere katilma alacagi haklar: dogabilecektir. Kredi borcu odemelerinin bir
kisminin mal rejiminin devamu siiresince, bir kisminin da daba sonraki tariblerde yapil-
masinda, mal rejiminin gecerli oldugu donemin sonrasina sarkan odemeler, dava konusu
tasinmazin borcu kabul edilerek tasfiye gerceklestirilir. ..

Yukarida aciklandigs gibi iki doneme yayilan kredi borcu odeme tablosu meveut oldu-
gunda; oncelikle, mal rejiminin sona erdigi tarihte heniiz vadesi gelmedigi icin oden-
memis kredi bor¢ miktarinin, toplam kredi borcuna orani bulunur. Sonra bulunan
bu kredi borg oraninin, taginmazin toplam satin alim bedeli karsisindaki oranina donii-
stimii gerceklestirilir. lespit edilen bu oranin, tasinmazin tasfiye tarihindeki (karara en
yakin) siiriim (rayig) degeri ile ¢carpilmasiyla bor miktars belirlenir. Bu ilke ve esaslara
gore saptanan tasinmazin borg miktari, tasfiye tarihindeki siiriim degerinden diisiildiikten
sonra kalan miktar, deger artis pay: velveya artik degere katilma alacagr hesaplamasinda

20z oniinde bulundurulur. .. ™

Karar 5) “Soyle ki, ilgili bankadan gelen yazi cevabi ckinde bulunan kredi sozlesmesi

ve kredi borcu ddeme tablosuna gore tasimmazin edinilmesinde kullanilan kredinin 48
ay vadeli oldugu, bosanma dava tarihine kadar (15.04.2009) 16 aylik taksitin oden-
digi, bosanma dava taribinden sonra 32 aylik taksitin kaldig: ancak davaci-davaly kadin
tarafindan bosanma dava taribinden sonra 24 ayda toplu odeme ile kredinin kapatildig:
anlasilmaktadir. O halde, mahkemece, yukarida aciklanan Dairemizin ilke ve wygula-
malarina gore, pesinat ile tasfiyeye konu tasinmaz igin kullanilan kredinin bosanma dava
taribinde kadar yapilan kredi odemelerinin toplam kredi odemelerine ve edinme deger-
lerine oranlamas: yapilarak sonucuna gore artik degere katilma alacagina hitkmedilmesi

gerekirken yazils sekilde karar verilmesi hatalr olmus, bozmay: gerektirmigtir. ™

Karar 6) “Tasfiyeye konu arag evlilik birligi icinde 17.400,00 TL bedelle 26.03.2010 tari-

hinde davaly kadin adina satin alinmis olup, bosanma dava dosyasi icerisindeki kredi
evraklarmdan bu alim bedelinin 15.100,00 TLsinin 25.03.2010 taribinde Deniz-
banktan davaly adina cekilen ibtiyag kredisi ile karsilandig, 36 ay vadeli kredinin 7 adet
taksitinin evlilik birligi icine, kalan taksitlerin ise mal rejiminin sona erdigi bosanma
dava tarihinden sonraya isabet ettigi anlagilmaktadir. Mahkemece yapilacak is, oncelikle

Yargitay 8. Hukuk Dairesi, 2018/13534 E., 2018/17392 K., 16.10.2018 T.

Yargitay 2. Hukuk Dairesi, 2021/10685 E. 2022/1578 K., 21.2.2022 T.; Yargitay 2. Hukuk Dairesi, 2021/5668 E.,
2021/7765 K., 26.10.2021 T.; Yargitay 2. Hukuk Dairesi, 2021/7035 E., 2022/6223 K., 23.6.2022 T.

Yargitay 2. Hukuk Dairesi, 2021/5345 E., 2021/8998 K., 1.12.2021 T.
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ara¢ aliminda kullanilan kredi yoniinden bosanmadan sonraya kalan taksit ( 29/36 )
orant (%80)" ile cekilen kredi miktar: carpilmali (%80 x 15.100), bulunacak meblagin
(12.163) aracin edinme taribindeki degeri icinde karsilik gelen orana (12.163/ 17.400=
% 69) doniisiimii gerceklestirilmeli, bu oran ile aracin (bozma ile giincelligini yitirecegin-
den) bozmadan sonra verilecek karara en yakin taribh itibariyle belirlenecek siiriim (rayig)
degeri ¢arpilmals ve (%69 x siiriim degeri) borg miktar: belirlenmelidir. Bu borg miktar:
aracin tasfiye tarihindeki siiriim degerinden diisiildiikten sonra kalan artik deger vizerin-
den talep miktar: ve temyiz edenin sifatr gozetilerek katilma alacagr hesaplanmalidir.”

3. YARGITAY ICTIHADINDA BORC GUNCELLEME
YONTEMI

Yukarida verilen Yargitay kararlart ve benzerlerine bakildiginda, mal rejimi devam eder-
ken edinilmis mala edinilmis maldan yapilan katkilar i¢in denklestirme yapilarak ve bu
denklegtirme tizerinden katilma alacaginin hesaplandigi sonucuna varmak yanlis olmaya-
cakur (bkz. Karar 3). Mal edinilmis mal oldugundan, katkilar TMK m. 230 f. 3 kapsa-
minda degerlendirilmeyip, denklestirme borcun dontstiriilerek stirim degeri tizerinden
giincellenmesi yontemiyle hesaplanmaktadir. Yargitay’in bu giincellenme yénteminin anla-
stlir hale getirilmesi, uygulama ve degerlendirmede kolaylik saglayacaktir. Burada yapilan
agiklamalar siibjektif degerlendirmelere dayanmakta olup, konuya iliskin hem Yargitay'in
hem doktrindeki diger yazarlarin farkli diisiinceleri saklidur.

Yargitay kararlarinda kullanilan hesaplama yonteminin daha iyi anlagilabilmesi igin,
kalan bor¢ oraninin malin satin alma degeri tizerinden mi yoksa mal sahibine toplam mali-
yeti (6deme + anapara + faiz) izerinden mi giincelleneceginin netlestirilmesi gerekir. Karar-
lara bakildiginda, kullanilan “toplam satin alma bedeli” ifadesiyle, alinan kredi (anapara) ve
pesinatn kastedildigi anlagilmaktadir. Karar 6’'daki arag 6rnegi de bu sonucu agtkga destek-
lemektedir. Dolayisiyla, malin bor¢lu mal sahibi ese toplam maliyetinin (faiz dahil) oranla-
mada bir 6nemi bulunmamaktadir.

Ayrica kararlarda malin giincel stirtim degeri tizerinden gergeklesen giincelleme islemleri
dikkate alindiginda da malin edinim degeri (pesinat + kullanilan kredi/bor¢ miktari, yani
anapara) lizerinden doniistiirmenin yapilmasi (mal sahibi ese toplam maliyetinin goz ard1
edilmesi) paralelligin saglanmasi agisindan daha dogru goriinmektedir. Diger bir ifadeyle
kalan borg orani ile siiriim degerinden diisecek kalan bor¢ miktart hesaplanirken bor¢lu ese
malin toplam maliyeti (pesinat + anapara + faiz) dikkate alinmamaktadir.

Buna gore

1. Oncelikle edinilmis bir mal icin iki dsnemde, edinilmis mal rejimi doneminde 6den-
mis ve daha sonraki donemde 6denecek bor¢ bulunmalidir. Bu sartin saglanmadig:
ornegin malin evlenmeden 6nce alinip, mal rejimi déneminde edinilmis mallardan

1 Kararlardaki italik, kalin ve parantez igindeki ifadeler hesaplamanin daha kolay anlagilmast amaciyla yazar tarafindan
eklenmistir.

5 Yargitay 8. Hukuk Dairesi, 2017/13402 E., 2019/4165 K., 16.4.2019 T.



206 Z. Zeytin

borcun bir kisminin sonra da kalan borcun mal rejiminden sonra 6dendigi hallerde
mal kisisel maldir ve TMK m. 230 f. 3 hitkmii dogrudan uygulanmalidur.

2. Kalan bor¢ miktari ile toplam bor¢ miktari (anapara + faiz) veya kalan taksit sayust ile
toplam taksit sayist oranlanacak ve kalan borg¢ orant bulunacakur. (KBO)

3. Kalan borg orant (KBO) ile malin edinimde kullanilan kredi/borg¢ (kredi icin 6denen
faiz ve diger maliyetler dikkate alinmamaktadir) garpilarak kalan borcun kullanilan
kredi/borg kargiligi hesaplanacakur. (KBK)

4. Kalan borcun karsiligi (KBK) ile malin edinim degeri (MED) oranlaninca da kargi-
miza kalan borcun edinim orani ¢ikmaktadir. (KBEO)

5. Son olarak da KBEO ile malin tasfiyedeki siiriim degeri carpilarak malin siiriim dege-
rinden diisiilecek kalan borcun siiriim degeri karsiligi bulunacakur (KBSK).

6. Siriim degerinden kalan bor¢ miktari ¢ikartlinca kalan deger de mal sahibi esin diger
esle paylasmak durumunda kalacag: artik deger hesabindaki aktifi olusturacakur.

Kalan borg edinim orani (KBEO) ile malin stirtim degerinin ¢arpilmasi sonucu bulunan
kalan borcun siiriim degeri karsiligi (KBSK) artik deger hesabinin pasif kisminda yer ala-
cakur. Bu ictihatla artik deger hesabinda dikkate alinan edinilmis malin siiriim degeri gibi
Yargitay kalan borcu da kendi yontemiyle giincellenmektedir.

4. BORC OZGULENMESINE ILISKIN DOKTRINDEKI
ORNEKLER, YARGITAY GUNCELLEME iCTiHADI VE
KANUNI HESAPLAMA YONTEMI KARSILASTIRMASI

Yargitay borg giincelleme ictihadina iligkin, Karar 3’teki gibi ve kanaatimiz ile de 6rtiisen
bir Avukat meslektasimizin verdigi 6rnegi burada tekrarlamak yerinde olacaktir. “Orne-
gin; 1.000.000 TLye 25.01.2016 tarihinde kredi ile saun alinan evin 200.000 TLlik
kismi evli iken (yasal mal rejimi siirerken)'® 6denmis olsun, evlilik icinde 6denen paranin
gayrimenkuliin degerine orant %20,dir. Tagtnmazin 22.03.2018 tarihindeki giincel degeri
1.400.000 TL ise, bunun %20ssi evlilik icinde edinilmis mal sayilir, o da 280.000 TLdir.
Edinilmis 280.000 TLynin 1/2:si olan 140.000 TL bosanmada mal paylagimi esnasinda
diger ese ait olacaktr. Bunun disinda evin devam eden kredi 6demeleri krediyi kullanan kisi
tarafindan yatrilmaya devam eder ve diger esin kalan kisimla ilgili bir hak iddiast kalmaz.”!”

Bu ornekten anlagildig gibi edinilmis mala edinilmis maldan yapilan katkiya denk-
lestirme alacagi taninmast ve bunun da diger esle katlma alacag: olarak paylagilmasi s6z
konusudur. Aslinda deger artis pay: alacaginda oldugu gibi her bir katki: ile her bir katkiya
diisen deger artis hisseleri tizerinden sonuca varmak gerekir. Ancak bu yéntem zahmetli ve
masraflidir. Clinkii her bir katki ile katkiya tekabiil eden deger artigi/azalist dikkate alinarak
denklestirme alacaginin hesaplanmasi gerekir.'®

Yazar tarafindan eklenmistir.

Bu 6rnek ve yorum Stj. Av. Ahmet Tarik Kogak’a ait makaleden alinmistir: Ahmet Tarik Kogak, ‘Kredi ile Alinan
Mallarin Yasal Mal Rejimi Agisindan Degerlendirilmesi’ <https://www.hukukihaber.net/kredi-ile-alinan-malla-
rin-yasal-mal-rejimi-acisindan-degerlendirilmesi> (Erigim Tarihi: 21.03.2024).

'8 Zeytin (n 4) N. 448.


https://www.hukukihaber.net/kredi-ile-alinan-mallarin-yasal-mal-rejimi-acisindan-degerlendirilmesi
https://www.hukukihaber.net/kredi-ile-alinan-mallarin-yasal-mal-rejimi-acisindan-degerlendirilmesi

(2024) 2(2) The Bogazi¢i Law Review 207

Konuya iliskin doktrinde Giines tarafindan Yargitay 8. HD 2019/6186 Esas 2019/11679
Karar 24.12.2019 tarihli kararini esas alarak verilen 6rnekte 100.000 TLlik mal icin 6denen
pesin 20.000 TL (80.000 TL i¢in 60 ay x 1800 TL = 108.000 TL geri 6demeli banka kredisi
kullanilmugtir). Yargitay'in kararina dayanarak Giines tarafindan verilen 6rnekte, 100.000
TLlik bir mal i¢in yapilan hesaplamalar detaylandirilmistir; 6denen pesin tutar ve geri 6de-
meli banka kredisi dikkate alinarak malin stirtim degeri tizerinden denklestirme yapilmis ve
diger esin katilma alacagi belirlenmistir.

Bu hesaplamada:

1. Pesin 6deme: 20.000 TL pesin 6denmistir.

2. Kredi 6demesi: 80.000 TL kredi alinmis ve 60 ay boyunca 1.800 TL 6denmistir (top-
lam geri 6deme: 108.000 TL).

3. Denklestirme: Pegin 6deme (20.000/100.000) {izerinden 1/5 oraniyla 300.000 TTLlik
siriim degeri karsiligi olarak 60.000 TL denklestirme yapilmis. Ayrica, mal rejimi
dénemine denk gelen 24/60 orani ile kalan stirtim degeri 240.000 TL tizerinde 96.000
TL daha denklestirme hesaplanmistir.

4. Aruk Deger: Toplamda (60.000 + 96.000) 156.000 TL artik deger olarak belirlenmis
ve bunun yarist, yani 78.000 TL diger esin katilma alacag: olarak hesaplanmigtir."”

Giinegin verdigi 6rnegi Yargitay'in giincelleme yontemi ile hesaplanmasinda su adimlar

izlenmistir:

1. Kalan Bor¢ Orani (KBO): Ornekten hareketle kalan borg orani 0,6 olarak hesaplan-
mustir (36/60 veya 64.800/108.000).

2. Kalan Borcun Kullanilan Kredi Karsiligi (KBK): Bu oran tizerinden kalan borcun
kullanilan kredi kargiligi 48.000 TL oldugu hesaplanmistir (0,6 x 80.000).

3. Kalan Borcunun Karsiliginin Edinim Degerine Orani (KBEO): Bu da %48 olarak
belirlenmistir (48.000/100.000).

4. Kalan Borcun Siiriim Degeri Karsiligt (KBSK): 0,48 ile malin siiriim degeri (300.000
TL) carpilmis ve 144.000 TL kalan borcun siirtim degeri kargilig olarak belirlenmis-
tir.

5. Arttk Deger: 300.000 TLden 144.000 TL ¢ikarularak 156.000 TL artik deger bulun-
mus ve bu degerin yarist (78.000 TL) diger esin katlma alacagi olarak hesaplanmistir.

Gorildigi tizere Giines'in verdigi ornekte ulagilan sonug ile Yargitay giincelleme yon-
temi ile buldugumuz sonug aynidir.

Acaba Yargitay ictihadina gore giincelleme yontemi uygulamadan, kanunun 6ngdrdiigii
sekilde borcun diistilmesi ile Giineg'in 6rnek olayini esas alarak artik deger hesaplasak nasil
bir sonuca ulasiriz?

Kanunun 6ngérdiigii hesaplama yéntemine gore:

1. Kalan Borg: Mal rejimi sonrasina kalan bor¢ miktari 36 ay olup, toplamda 64.800 TL
(1.800 TL x 36 ay) olarak belirlenmistir.

¥ Nermin Sakarya Giines, Edinilmis Mallara Katilma Rejiminde Katilma Alacagr (Seckin Yayinlart 2022) 85ff.
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2. Aruk Deger: 300.000 TLlik stiriim degerinden kalan bor¢ miktari (64.800 TL) ¢ika-
rilinca, artk deger 235.200 TL olarak bulunmustur.

3. Kaulma Alacagi: Aruk degerin yarisi olan 117.600 TL, diger esin katulma alacagi ola-
rak hesaplanmistur.

Farkliliklar: Yargitay'in giincelleme i¢tihadina gore hesaplanan katilma alacagi 78.000 TL
iken, kanunun 6ngordiigii hesaplama sonucu 117.600 TL olarak belirlenmistir. Bu da hak
sahibi esin aleyhine ve bor¢lu esin lehine 39.600 TLlik bir fark olusturuyor.

Burada unutulmamasi gereken husus ister Yargitay i¢tihadina ister kanun hitkmiine gore
katilma alacagi hesaplansin bor¢lu esin kalan borgtan (1800 x 36 = 64.800 TL) sorumlugu-
nun degismeden devam edecegidir.

Tablo 1
Ornek Giines / Siiriim Degeri TL 300.000
Yargitay [¢tihadina Gére Katilma Alacag 78.000
Kanuna Gore Kaulma Alacag: 117.600 4
FARK 39.600

Bu konuya iliskin Ulu¢’'un® verdigi Karamercan'in*' da tekrar ettigi 6rnek esas alindi-
ginda da ayni sonugla karsilasilmaktadir. Ulug 6rneginde 45.000 TL pesinat ve 135.000
TL kredi kullanilarak (72 ay x 2100TL) 180.000 TL degerinde bir daire alinmistr. Kredi
borcunun 48 ay1 mal rejimi donemine kalan 24 ay:r mal rejimi sonrast déneme tekabiil
etmektedir. Dairenin tasfiyedeki siiriim degeri 360.000 TLdir. *

Hesaplama:

1. Pesinat ve Kredi Kullanimi: 45.000 TL pesinat ve 135.000 TL kredi kullanilarak daire
alinmustir. Kredi borcunun 48 ay1 mal rejimi dénemine, 24 ay1 ise mal rejimi sonrasi
déneme denk gelmektedir.

2. Siriim Degeri: Dairenin tasfiye anindaki stirim degeri 360.000 TL olarak belirlen-
mistir.

3. Katulma Alacagi: Ulu¢’un hesaplama yontemi ve Yargitay'in giincelleme ictihad: dik-
kate alindiginda, bu 6rnekten 135.000 TL katlma alacagi sonucu ¢tkmakeadir. Her
iki yontemin benzerligini Giines'in verdigi 6rnekte ortaya koymustuk. Bu nedenle
burada tekrar etmiyoruz.?

Kanunun 6ngérdigii hesaplama yontemine gore:

2 Yusuf Ulug, Mal Rejimleri ve Tasfiyesi (Yetkin Yayinlar1 2014) 1359-1360.

21 Fatih Karamercan, Mal Rejiminin Tasfiyesi (2. basim, Seckin Yayincilik 2024) 785 vd.

2 Ulug Ornek Hesaplama: 45.00 (pesinat)/180.000 = 1/4, % x 360.000 = 90.000 EM, 360.000-90.000 = 270.000,
270.000 x 48/ 72 = 180.000 EM, 90.000 + 180.000 = 270.00 AD, 270.00 x ¥4 = 135.000 KATILMA ALACAGI.

% Yargitay I¢tihat Sistematigi Hesaplama: 24/72(KBO) x 135.000 = 45.000 (KBK), 45.000 / 180.000 (MED) = 0,25
(KBEO), 0,25 x 360.000 = 90.000 (KBSK). 360.000 — 90.000 = 270.000 x ¥2 = 135.000 TL KATILMA ALA-
CAGI.
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1. Kalan Borg: 24 ay boyunca 2.100 TL olan 6demeler toplamda 50.400 TL kalan borcu
olusturuyor.

2. Artuk Deger: Malin siiriim degerinden kalan borg diisiildigiinde (360.000 — 50.400)
309.600 TL arttk deger bulunuyor.

3. Kaulma Alacagi: Aruk degerin yarist olan 154.800 TL, diger esin katilma alaca: ola-
rak hesaplanmus.

Farkliliklar: Bu 6rnekte, Yargitay'in giincelleme ictihadina gére hesaplanan katulma
alacagi 135.000 TL iken, kanunun 6ngérdiigii hesaplama ile bulunan katilma alacag:
154.800 TLdir. Arada 19.800 TTLlik bir fark olusuyor ve bu fark hak sahibi esin aleyhine,
bor¢lu es lehine gerceklesiyor.

Her iki yontemde de borglu esin sorum oldugu kalan bor¢ miktar1 50.400 TLdir.

Tablo 2

Ornek Ulug / Siiriim Degeri TL 360.000
Yargitay I¢tihadina Gére Katilma Alacag: 135.000
Kanuna Gore Katilma Alacag: 154.800 4
FARK 19.800

5. ORNEK 1 VE ORNEK 2 ILE YARGITAY GUNCELLEME
ICTIHADI VE KANUNI HESAPLAMA YONTEMININ
KARSILASTIRMALI DEGERLENDIRMESI

Yukarida verilen Giineg ve Ulug 6rnekleri ile Yargitay ictihadina gore yapilan hesaplamalarinda
sonug bor¢lu es lehine olmustur. Diger bir ifadeyle borglu es daha az katulma alacagi 6demek duru-
munda kalmakta, alacakli es ise daha az katilma alacag; elde etmektedir.

Yukarida paylastiginiz Ornek 1’e donersek Yargitay ictihadina gore yapilan hesaplama iizerinden
kalan bor¢lanma orant (%83 = 450.000/540.000 veya 100/120) kullanilarak artik deger hesabi
yapilmaktadir. Ozetle:

1. Ilk asamada, mal i¢in kullanilan kredi miktariyla kalan borg orani carpilarak (270.000
TL x %83 = 224.100 TL) kalan bor¢ karsiligi (KBK) bulunur.

2. Bu tutar (224.100 TL), malin edinim degeri ile oranlandiginda (224.100/330.000)
kalan borcun edinimdeki orani %68 (KBEO) olarak hesaplanmaktadir.

3. Daha sonra, bu oran (%68) malin tasfiyedeki siirtim degeri ile carpildiginda, aruk
deger hesabinda pasif tarafta yer alacak kalan borcun stirtim degeri karsiligi 272.000
TL (KBSK) olarak bulunur.

4. Aruk deger hesaplamasinda (400.000 TL - 271.636 TL = 128.363 TL) toplam artk
deger, 128.363 TL olarak tespit edilir ve diger esin katilma alacags ise bu degerin yarisi
olan 64.181 TL olur.

Sonug olarak, Yargitay'in ictihadina gére yapilan bu hesapla bor¢lu esin aleyhine sonug-
lanmaktadir. Kalan borcun malin siiriim degerinden fazla oldugu ve kanuni hesaplamaya
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gore katlma alacaginin s6z konusu olmayacagi bu durumda, Yargitay ictihadina gore yapi-
lan hesaplama ile diger es 64.181 TL katulma alacagina sahip olmaktadir. Bu 6rnekte Yar-
gitay ictihadi, Giines ve Ulug 6rneklerinden farkli olarak borglu esin aleyhine olmaktadur.

Yukarida paylastiginiz Ornek 2'de, Yargitay'in igtihadina gore yapilan hesaplama sonu-
cunda bor¢lu esin diger ese 6demesi gereken katilma alacag artmaktadir. Detaylara bakacak
olursak:

1. Kanuna gore hesaplama:

* Malin siiriim degeri: 400.000 TL

* Kalan borg: 90.000 TL

 Aruk deger: 400.000 - 90.000 = 310.000 TL

* Diger esin katlma alacagi: 310.000 T nin yarist = 155.000 TL

2. Yargitay'in i¢tihadina gére hesaplama:

* Kalan borg orani: (20 ay / 120 ay) = %16

* Kalan borcun kullanilan kredi karsiligi: 270.000 TL x %16 = 43.200 TL

* Bu miktarin edinim degerine orani: 43.200 / 330.000 = %13

* Kalan borcun malin stiriim degerine oranlanmast: %13 x 400.000 = 54.545 TL
* Aruk deger: 400.000 - 54.545 = 345.455 TL

* Diger esin katilma alacagi: 345.455 TUnin yaris1 = 172.727 TL

Sonug¢ olarak bu durumda, kanuna gore diger ese 6denmesi gereken katilma alacag:
155.000 TL iken, Yargitay ictihadina gore bu miketar 172.727 TLye ¢ikmaktadir. Yani
bor¢lu es, Yargitay kararina gore 17.727 TL daha fazla katulma alacagi 6demek zorunda
kalacaktir.

6. GUNES, ULUC ORNEKLERI iLE ORNEK 1 VE ORNEK
2°’NiN FARKLI SONUCLARININ DEGERLENDIRILMESI

Yargitay ictihadina gore yapilan hesaplamalarin Giines ve Ulug 6rneklerindeki borglu es
lehine, bizim verdigimiz Ornek 1 ve Ornek 2'de bor¢lu es aleyhine olmaktadir. Bu durum,
Yargitay ictihadinda kullanilan hesaplama yonteminin degisken parametreler karsisinda
(kalan borg orani, malin edinim degeri, siiriim degeri vb.) farkli sonuglar dogurabilecegini
gosteriyor. Keyfiligin oniine ge¢mek, kanun koyucunun iradesi ile hdkim hukukunun ara-
sinda gerekeeli bir degerlendirme yapabilmek icin bunun agikliga kavusturulmas: gerekir.
Bu amagla asagida bazi 6rnek hesaplamalara yer verilmistir. Bu hesaplamalarda sadece malin
stiriim degeri degistirilmigtir:

Tablo 3 Yargitay Giincelleme Igtihadina Gére Borg Ozgiileme

Ornek 2.1

KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI  540.000

KALAN BORC TAKSIDI 20 TOPLAM BORC TAKSIDI 120
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KALAN BORC ORANI 0,1666 ALINAN BORC 270000
PESIN ODEME 60.000
KALAN BORCUN ALINAN L N
BORC KARSILIG] 45000 EDINIM DEGERI 330000
KALAN BORC EDINIM . ..
ORANI 0,1363 SURUM DEGERI 400000
KALAN BORCUN SURUM
D. KARSILIGI 5454545
ARTIK DEGER 345454,55
KATILMA ALACAGI 172727,27

Ornek 2.2
KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI  540.000
KALAN BORC TAKSIDI 20 TOPLAM BORC TAKSIDI 120
KALAN BORC ORANI 0,1666 ALINAN BORC 270000
PESIN ODEME 60.000
KALAN BORCUN ALINAN o N
BORC KARSILIG 45000 EDINIM DEGERI 330000
KALAN BORC EDINIM N s
ORANI 0,1363 SURUM DEGERI 700000
KALAN BORCUN SURUM
D. KARSILIGI 95454,54
ARTIK DEGER 604545,46
KATILMA ALACAGI 302272,73

Ornek 2.3
KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI  540.000
KALAN BORC TAKSIDI] 20 TOPLAM BORC TAKSIDI 120
KALAN BORC ORANI 0,1666 ALINAN BORC 270000
PESIN ODEME 60.000
KALAN BORCUN ALINAN o s
BORC KARSILIGI 45000 EDINIM DEGERI 330000
KALAN BORC EDINIM . ..
ORANI 0,1363 SURUM DEGERI 1000000
KALAN BORCUN SURUM
D. KARSILIGI 136363,63
ARTIK DEGER 863636,37
KATILMA ALACAGI 431818,18
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Gorildigi tizere Yargitay giincelleme igtihadi ile siiriim degeri 400.000,-TL 700.000,- TL
ve 1.000.000,- TL oldugu 6rneklemelerde katilma alacags sirastyla 172727,27, 302272,73
ve 431.818,18 TL olmaktadir.

Tablo 4 Kanuna Gére Borg Ozgiileme

Ornek 2.1
KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI ~ 540.000
KALAN BORC TAKSIDI 20 TOPLAM BORC TAKSIDI 120
KALAN BORC ORANI 0,1666 ALINAN BORC 270000
PESIN ODEME 60.000
KALAN BORCUN ALINAN L N
BORC KARSILIGI 45000 EDINIM DEGERI 330000
KALAN BORC EDINIM - ..
ORANI 0,1363 SURUM DEGERI 400000
KALAN BORCUN SURUM
D. KARSILIG] 136363,63
ARTIK DEGER 310.000
KATILMA ALACAGI 155000

Ornek 2.2
KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI  540.000
KALAN BORC TAKSIDI 20 TOPLAM BORC TAKSIDI 120
KALAN BORC ORANI 0,1666 ALINAN BORC 270000
PESIN ODEME 60.000
KALAN BORCUN ALINAN L N
BORC KARSILIGI 45000 EDINIM DEGERI 330000
KALAN BORC EDINIM - ..
ORANI 0,1363 SURUM DEGERI 700000
KALAN BORCUN SURUM
D. KARSILIGI 136363,63
ARTIK DEGER 610.000
KATILMA ALACAGI 305000

Ornek 2.3

KALAN BORC MIKTARI 90.000 TOPLAM BORC MIKTARI  540.000

KALAN BORC TAKSIDI 20 TOPLAM BORC TAKSIDI 120

KALAN BORC ORANI 0,1666 ALINAN BORCG 270000

PESIN ODEME 60.000




(2024) 2(2) The Bogazi¢i Law Review 213

KALAN BORCUN ALINAN

BORC KARSILICI 45000  EDINIM DEGERI 330000
KALAN BORC EDINIM o -

O] 0,363  SURUM DEGERI 1000000
KALAN BORCUN SURUM

D. KARSILIGI 136363,63

ARTIK DEGER 910.000

KATILMA ALACAGI 455000

Goruldigi tizere kanuna gore borcun artik deger hesabinda giincellenmeden dikkate
alinmasinda stirim degeri 400.000, 700.000 ve 1.000.000 TL oldugu 6rneklemelerde
katilma alacagt sirasiyla 155.000,- 305.000,- ve 455.000,- TL olmaktadir. Yargitay ictihadi
ile kanun hitkmii geregi yapilan katilma alacag: karsilagtirmali tablosu asagidaki sekildedir.

Tablo 5 Kargilastirmali Borg Ozgiileme

Siiriim Degeri TL 400.000 700.000 1.000.000
Edinim Degeri TL 330.000 330.000 330.000
Yargitay I¢tihadina Gére Katilma Alacag: 172.727,27 4  302.272,73 431.181,18
Kanuna Gore Katilma Alacag: 155.000 305.000 4 455.000 4
FARK 17.727 2.728 23.819

Yukarida verdiginiz 6rneklere gore, Yargitay ictihadi ve kanun hesaplamalarinin bor¢lu
es ve alacakls e tizerindeki etkileri, malin edinim degeri ve tasfiyedeki siiriim degeri arasin-
daki farkin biiyiikliigiine gore degisiklik gostermektedir. Ozellikle su durumlarin tespiti 6ne
cikiyor:

1. Malin deger arugt biiyiik oldugunda (en az bir kati, rnegin, edinim 330 bin TL,
stiriim degeri 700 bin TL veya 1 milyon TL gibi): Yargitay ictihadina gére yapilan
hesaplama, kanuna gére yapilana kiyasla bor¢lu es lehine, alacakli eg aleyhine sonug-
lanmaktadir. Bu durumda, Yargitay'in yontemi ile hesaplanan kaulma alacagi daha
diisiik ¢cikmakeadir.

2. Malin deger arugi sinirli oldugunda (6rnegin, edinim 330 bin TL, stiriim degeri 400
bin TL gibi): Yargitay'in hesaplamasi, kanuna gore yapilana kiyasla bor¢lu es aleyhine,
alacakli es lehine sonu¢lanmakeadir. Bu durumlarda, Yargitay ictihadina gore hesapla-
nan katilma alacagi daha yiiksek olmaktadir.

3. Kalan borcun malin stirtim degerini agmasi halinde: Kanuna gore artk deger ortaya
¢tkmamakea, dolayistyla katlma alacagi da hesaplanmamaktadir. Ancak Yargitay'in
yontemine gore artik deger ve katilma alacagi hesaplanabilmektedir, bu da bor¢lu esin
aleyhine bir durum yaratmakradur.

Diger bir ifadeyle Yargitay ictihadina gore kalan borcun dénistiirtilip giincellenmesi
yontemi su iki duruma gore farkli sonuglar dogurur:

1. Kalan borg stirtim degerini astiginda:
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* Borglu es aleyhine, alacakli es lehine bir durum olusur. Bu, bor¢lu esin daha fazla
katulma alacagi 6demesi gerektigi anlamina gelir.

2. Kalan borg siiriim degerinden az ve malin deger arusi edinim degerinin bir kati veya

daha fazla oldugunda:

* Borglu es lehine, alacakli es aleyhine bir sonug ortaya ¢ikar. Bu durumda, bor¢lu
esin 6deyecegi katlma alacagi miktari azalir.

Sonug olarak su genellemeyi yapmak miimkiindiir: Yargitay'in i¢tihadina gore kalan bor-
cun donistiiriilerek giincellenmesi yontemi, malin deger artisinin fazla oldugu durumlarda
bor¢lu es lehine (daha az kaulma alacag), deger artisinin sinirli oldugu durumlarda ise
borglu es aleyhine (daha fazla katilma alacag) sonuglanmaktadir.

SONUC

Yargitay'in kredili mal ediniminde mal rejimi dénemi ve sonrasina sarkan bor¢ 6deme-
lerinde, kalan borcun giincellenerek malin tasfiyedeki siiriim degerinden distilmesi seklin-
deki igtihad1 somut olayin ozelliklerine, 6zellikle maldaki deger artsinin biiytikligiine bagl
olarak bor¢lu es lehine veya aleyhine olabilmektedir.

Yargitayin borg giincelleme i¢tihadinin yasal bir dayanagi mal rejimi hiikiimleri arasinda
bulunmamaktadir. Tiirk Medeni Kanunu’nun (TMK) 232. maddesi, mal rejiminin tasfi-
yesinde mallarin stirtim degerlerinin esas alinacagini belirtmektedir. Ancak borglarin giin-
cellenerek tasfiye edilmesiyle ilgili herhangi bir yasal hitkiim bulunmamaktadir. Yargitay'in
yasal mal rejiminin tasfiyesinde banka hesaplarindaki nominal bakiye miktarini enflasyon
ya da kanuni faiz orani ile giincelleyerek hesaplama yapmast goz oniine alindiginda,** mal
kavramini genisletici bir yorumla borglari da kapsayacak sekilde ele aldig: diisiiniilebilir.
Ancak bu genigletici yorum, borcun giincellenmesi igin yeterince tatmin edici bir gerekee
olusturmamaktadir.

TMK m. 231’de gegen “artik deger, eklemeler ve denklestirmelerden elde edilen miktar-
lar da dahil olmak tizere her esin edinilmis mallarinin toplam degerinden, bu mallara iligkin
bor¢lar ¢ikarildiktan sonra kalan miktardir» ifadesi, borcun giincellenmesi gerektigine dair
bir hitkiim de icermemektedir.”> Hiikiim kiilli tasfiyeye isaret etmekteyse de taleple bagli-
lik ilkesi nedeniyle ciizi tasfiye de miimkiindiir. Ancak kiilli tasfiyenin s6z konusu oldugu

# Yargitay 8. Hukuk Dairesi, 2019/4622 E., 2019/10918 K., 4.12.2019 T. Mal rejimi sona erdigi anda mevcut
paranin tasfiye tarihi itibari ile giincellenerek (Kanun faiz, tefe tiife orani veya ortalamalari veya bagka bir endeksle)
artik deger hesabinda dikkate alinmasi, borglu esin bu paray: tiiketerek harcadigy; tizerinde tasarruf etmedigi veya
edemedigi hallerde haksizliga yol acacakur. Bu nedenle bu i¢tihada temkinli yaklasmak gerekir.

» Hikim agtk¢a killi tasfiyeye ve borglarin akeiften diigiilmesine isaret etmektedir. Ancak ciizi tasfiyeyi de
yasaklamamaketa, taraf iradelerine birakmakradir.
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halde, her bir malin ciizi tasfiyesini talep eden Yargitay uygulamast hukuka uygun degildir.*
Kiilli tasfiyede bir malin borcunun kendi siiriim degerinden fazla olmasina ragmen, diger
mallarin stiriim degerleri ile hesaplaninca hesabin artik deger vermesi miimkiindiir. Ciizi
tasfiyede bunun aksi, yani bir malin borcunun siiriim degerinden fazla olmasi nedeniyle
artik degerin ortaya gikmamast olabilir. Ozellikle eksik degerin dikkate alinmamasina iligkin
hitkiimden yola ¢ikarak, kiilli tasfiyede her bir mala ait katilma alacaginin belirlenmesinin
talep edilmesis?” ciizi ve kiilli tasfiyede borcun giincellenmesi kanunun lafzina aykiri ola-
cakur. Diger bir ifadeyle artik deger hesabinda deger eksilmesinin goz 6niine alinmamasi
seklindeki hiikiim, edinilmis mala ait borcun malin siiriim degerinden fazla olmasi halinde
nominal olarak dikkate alinmasini yasakliyor seklinde yorumlanmamalidir. Artik deger bu
halde sifir olup, diger esin katilma alacagi olmayacakur. Ancak bu durumda edinilmis mala
mal rejimi siiresince bor¢ 6demesi ile yapilan katkidan diger esin yararlandirilmamast s6z
konusu olabilmektedir. Yargitay bor¢ giincelleme igtihad ile kanimizca bu haksizligin 6niine
gecmeye calismakeadir. Yargitay, kanundaki bu 6rtiilii boglugu doldurmak icin edinilmis
maldan edinilmis mala yapilan katk: icin denklestirme ongérmektedir. Bunun yaparken
de kanunun acik hitkmiint “bu mallara iliskin borclar cikarildiktan sonra kalan” hitkmiini
ihlal etmemeye calismaktadir.

Denklestirme kalan borcun, alinan borg orani tizerinden malin edim degeri kargiligina
dontgtiirtilmesi ile siiriim degeri ile glincellenerek yapilmakta ve katlma alacagi hesap-
lamaktadir. Bu hesaplamalarin bazen bor¢lu es aleyhine bazen lehine oldugunu yukarida
ortaya koyduk. Kanun koyucunun yasal mal rejimi ile evlilik birligindeki ekonomik birlik-
teligi adil bir paylagima tabi tutmayi amagladigi asikardir. Ancak bunun menfaat catigmalari
nedeniyle her zaman saglanamayacagi, Yargitay ictihadi ile de bunun saglanamadig: ve sag-
lanamayacagi ortadadir. Kalan borcun siiriim degerinden az oldugu hallerde nominal bor-
cun siiriim degeri tizerinden doniistiiriilerek giincellenmesiyle artik deger hesabinda dikkate
alinmasi diger esin katlma alacagini azaltmaktadir. Kanimizca bu hukuka uygun degildir.
Cuinkii bu halde diger esin sirf es sifatina bagli olarak gergeklestirdigi karine olarak kabul
edilen katkisinin karsiligt olan katilma alacaginin bir kismindan borcun giincellenmesi ile
mahrum kalmakeadir.

Edinilmis mala edinilmis maldan yapilan katki nedeniyle bir denklestirme alacagi taniyan
Yargitay borg giincelleme i¢tihadinin getirdigi ve yukarida tartisilan sorunlar, malin kisisel
mal olarak nitelendirilebildigi hallerde ¢oziiliir goriilmektedir. Mal rejimi siirerken yapilan
odemelerin, mal rejimi sona erdikten itibaren yapilacak 6demelerle kiyaslandiginda daha az
oldugu hallerde ikame ilkesi nedeniyle mali kisisel mal kabul ederek edinilmis mal grubuna
denklestirme alacagi tanimak, boylece kisisel mala ait borcu da goz ardi etmek kanimizca

26

Krs. Sitkran Sipka ve Ayca Ozdogan, Yarg:t Kararlar: Isiginda Soru ve Cevaplarla Esler Arasindaki Malvarlgr Dava-
lars (2. basim, On Iki Levha Yayincilik 2017) 254. Sipka ve Ozdogan kiilli tasfiye ile ciizi tasfiye arasinda bir
fark olmadigini verdikleri drnekle ortaya koymaktadirlar. Ancak bunun esas sebebi, artik degerin ayni oranlama
yontemiyle hem ciizi hem de kiilli tasfiyede hesaplanmasinda yatmaktadir. Borcun malin siiriim degerinden fazla
oldugu hallerde ise kanuna goére hesaplanan artik deger kiilli ve ciizi tasfiyede farkli sonug verecektir. Yargicay
ictihadinda ise oranlama esas oldugundan bir fark olmayacakur.

¥ Yargitay 2. Hukuk Dairesi, 2022/4471 E., 2022/8862 K., 3.11.2022 T; 2022/7568 E., 2023/6449 K., 25.12.2023
T.
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hem kanunun lafzina hem de amacina uygun olacaktr. Bunun disindaki hallerde ise kalan
nominal borg siiriim degerinden az olacag: i¢in kanunun lafzindan ayrilmaya, borcu giin-
cellemeye kanimizca gerek bulunmayacakur. Megerki somut olayin 6zellikleri bunu hakli
kilsin.
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	_Hlk163332939
	_Hlk168267593
	_Hlk168263423
	_Hlk168264328
	_Hlk168264606
	_Hlk165058387
	_Hlk165058446
	_GoBack

	BLR_2(2)_4_S. K. Göksu_V4
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