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AVRUPA BIRLiGi UYE DEVLETLERININ KATMA
DEGER VERGISINDE BOLUNMUS ODEME
MEKANIZMASI- SPLIT PAYMENT MECHANISM

Tugce AKDEMIR"
Arastirma Makalesi

0z

Calisma, hizla dijitallesen giiniimiiz ekonomisinde, Avrupa Birligi katma deger
vergisi sisteminin kagak¢iliga karsi savunmasiz kalmasi ile nihai katma deger vergisi
sistemine gecerken,; Avrupa Birligi tiye devletlerinin katma deger vergisi kacak¢iligi
ile miicadelede daha etkin yollar: arastirmasina dayanmakta ve alternatif tahsilat
yéntemlerinden béliinmiis odeme mekanizmast ile katma deger vergisi alacaginin
giivence altina alinabilecegine yénelik uygulamalardan drnekler vermektedir. Bu
kapsamda ¢alismada, Avrupa Birligi katma deger vergisi sisteminin ana mekanizmasi
yapilan degisikliklerle birlikte aciklanacak, bu sistem igerisinde ortaya ¢ikan katma
deger vergisindeki kayp ve kagak¢ilik faaliyetlerine yonelik sebep ve sonuglar
belirtilecek; daha etkin, daha giivenilir bir katma deger vergisi sistemi ile vergiye
uyumlu miikelleflerin katma deger vergisi kacak¢iligi ile miicadele edebilmesi adina
bu mekanizmann iglerligi giincel gelismelerle birlikte ortaya konulacaktir.

Anahtar Kelimeler: Katma Deger Vergisi, Katma Deger Vergisi Kagak¢ilig,
Topluluk I¢i Kayip Tiiccar Kagak¢iligi, Boliinmiis Odeme Mekanizmasi

Split Payment Mechanism in Value Added Tax of European Union Member
States

Abstract

The study is based on the vulnerability of the European Union value-added tax
system to value added tax fraud in today’s rapidly digitalizing economy and the search
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2 TUGCE AKDEMIR

for more effective ways to combat value added tax fraud by European Union member
states while transitioning to the definitive value added tax system. In this context, it
presents examples from practices on how the split payment mechanism can secure
value added tax claims as an alternative collection method. Within this scope, the
study will explain the main mechanism of the European Union value-added tax system
along with the changes made, specify the causes and consequences of value added tax
losses and fraud activities that arise within this system; and discuss the functionality
of this mechanism with current developments to ensure that a more effective, more
reliable value added tax system enables compliant taxpayers to combat value added
tax fraud.

Keywords: European Union, Value Added Tax, Value Added Tax Fraud, Missing
Trader Intra-Community, Split Payment Mechanism

Giris

Mal ve hizmetler iizerine uygulanan ve dolayli bir vergi tiirii olan katma
deger vergisi (KDV), iiretimden tiiketime, zincirin her agamasinda yaratilan
katma deger ilizerinden alinmakta ve yansitilabilme 6zelligi geregince en son
nihai tiiketici tizerinde kalmaktadir. Harcamalar iizerinden alinan ve asamali
olarak tahsil edilen KDV sisteminde miikellef, tahsil ettigi KDV yi faaliyetleri
dolayisiyla satin alimlarinda 6dedigi KDV miktarindan indirme hakkina
sahiptir. Kanunlarda belirtilen siireler dahilinde faturalarinda gosterdikleri
KDV’yi, ilgili vergi dairelerine periyodik donemlerde 6deyen vergi miikellefi,
vergiye iliskin 6devlerini de bu sekilde yerine getirmis olur. Iste bu sistem,
Avrupa Birligi’nin (AB) tiim iiye devletlerinde uygulanan bir vergi olarak
kargimiza ¢ikar.

KDV hem AB hem de iiye devletler bazinda biitge gelirleri icerisinde
onemli bir yer tutmakta; toplam gelirlere yaklasik %15 ila %35 arasinda katki
saglamaktadir. 2022 yili itibari ile, AB-27"de tiiketim vergilerinden elde edilen
gelirler, gayrisafi yurtici hasilanin (GSYIH) yaklasik %11°i ile toplam
gelirlerin %27,3’{inli olusturmus olup 2021 yilina kiyasla hafif bir disiis
gostermistir. En son yayimlanan 2022 yili istatistiklerine gore, KDV gelirleri
bir nceki yila gore artis gostererek GSYIH’ya oram %7,5 iken; toplam vergi
gelirlerinin %18,6’s1n1 olusturmustur.*

1 Taxation and Customs Union, Data on Taxation Trends, Erisim Tarihi: Temmuz 2,

2024, https://taxation-customs.ec.europa.eu/taxation/economic-analysis-
taxation/data-taxation-trends_en; Taxation and Customs Union, Annual Report on
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Ancak dijitallesmenin ve teknolojik gelisimin hiz kazandig1 glinimiiz
diinyasinda AB KDV uygulamalarinin giderek karmasik ve denetimi zor bir
hal aldig1 goriilmekte, mevcut sistem modern ekonominin zorluklarina tam
olarak uyum saglayamamaktadir. AB, KDV tahsilatinda etkinligi ve giivenligi
saglamak adina kacakcilik faaliyetleri ile miicadele edebilmek icin gesitli
yontemleri uygulama yoluna gitmektedir. Iste bu kapsamda bazi1 AB iiye
devletlerinde KDV kacgakeilig1 ile miicadelede alternatif tahsilat yollarindan
biri olarak KDV’de boliinmiis 6deme mekanizmasi (split payment
mechanism) uygulanmaktadir.

Temel amag, AB i¢inde biitiinlesik ve tekdiize bir KDV sisteminin
olusturulmasi ile sinir Gtesi ticarette ve ekonomide igbirliginin saglanmasi
olduguna gore, biitge gelirleri icerisinde 6nemli bir yer tutan KDV, alinacak
tedbirler ile yasanabilecek KDV kayiplarinin oniine gegilmesi agisindan
oldukca 6nem arz eden bir konuyu olusturmaktadir. Bu ¢ergevede ¢alismanin
ana eksenini, KDV kacak¢ilig1 ile miicadele yollarindan biri olarak kabul
edilen alternatif tahsilat yollarindan boliinmiis 6deme mekanizmasinin
uygulanabilirligi olusturmaktadir. Béliinmiis 6deme mekanizmasinin olumlu,
olumsuz etkilerinin bazi iiye devletler temelinde drneklendirilerek okuyucuya
aktarilmas1 Tiirk KDV literatiiriine de olumlu katki saglayacak; KDV
kacak¢iligi ile miicadelede nasil etkin bir yol izlenir sorusuna cevap
aranacaktir.

I. Avrupa Birligi’nde Katma Deger Vergisi ve Son Degisiklikler

KDV, satin alinan mal ve hizmet gruplarma kazandig1 deger {izerinden
cesitli oranlarda® eklenen dolayl bir tiiketim (harcama) vergisidir.® Yaratilan
katma deger, tedarik (iiretim, dagitim, tiikketim) zincirinin her asamasinda
(cikt1 KDV’si ile girdi KDV’si arasindaki fark) toplanir ve 6denecek KDV
bulunur.

Taxation, June (2024): 99, Erisim Tarthi: Temmuz 2, 2024,
https://op.europa.eu/en/publication-detail/-/publication/154705e0-38ef-11ef-
b441-01aa75ed71al/language-en/format-PDF/source-330633463.
“AB tiye devletlerinde KDV oranlar1 belirli durumlarda indirimli, siiper indirimli,
sifir oranli ve muafiyete tabi olmakla birlikte; genel olarak, %17 ila %27 arasinda
degismektedir. AB’de standart KDV orani ise, en az %15 iken; belirli mal ve
hizmetlere uygulanabilecek indirimli oranlar en az %5 olabilmektedir.” European
Commission, VAT Rules and Rates, Erisim Tarihi: Temmuz 2, 2024,
https://europa.eu/youreurope/business/taxation/vat/vat-rules-rates/index_en.htm.
8 Mualla Oncel, Ahmet Kumrulu, Nami Cagan ve Cenker Géker, Vergi Hukuku, 32.
bs (Ankara: Turhan Kitabevi, 2023), 499.
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Alis sirasinda ddedikleri vergiyi indirim hakkina sahip olan ve satici
tarafindan faturaya dahil edilen KDV, ardindan diizenlenen KDV
beyannamesi ile belirli donemler dahilinde idareye 6denir. Bu kapsamda KDV
beyannamesinin zamaninda veya hi¢ verilmemesi ise, olusacak kabahatin
veya sucun yapisina bagli olarak degisen yaptirimlara tabi olur.

AB’de 1967 yilinda kurulan Ortak Avrupa KDV sistemi, 1 Ocak 1993
tarihinden itibaren yiirlirliige giren AB i¢ pazarina uyum saglamak amaciyla
yeniden diizenlenmistir. Buna gore baslangicta dort yil i¢in planlanan mevcut
KDYV sistemi nihai varig yeri bazli bir sistem kurulana kadar i¢ topluluk
ticaretini yoneten gegici kurallar olarak belirlenmistir.*

Bu kapsamda hazirlanan ve giiniimiizde, 2006/112/EC say1l1 ve 28 Kasim
2006 tarihli Ortak Katma Deger Vergisi Sistemi Konsey Direktifi (KDV
Direktifi),> AB KDV rejiminin temel yasal dayanagmni olusturmaktadir.
Direktifin temel amaci, KDV oranlarmin belirli bir aralikta kalmasim
saglayarak AB KDV sisteminde istikrar1 ve tutarliligi devam ettirmektir. S6z
konusu KDV Direktifi’ne gore, mal veya hizmetler, varig yeri ilkesi geregince
vergilendirilmekte ve nihai tiiketimin yapildigr {ilkede KDV’ye tabi
olmaktadir. Diger taraftan KDV Direktifi kapsaminda koordineli isbirligi ile
iiye devletler, KDV kayip ve kagak¢iligin 6nlenmesi hususunda bazi tedbirleri
alabilmekte, belirli durumlarda degisken oranlar ve muafiyetler
uygulayabilmekte ve KDV sistemlerini yakinlastirabilmektedirler.

7 Nisan 2016 tarihinde Avrupa Komisyonu, KDV sisteminin giiniiniin
kiiresel, dijital ve mobil ekonomisinin zorluklarma ayak uydurmakta
zorlandigin1  belirterek KDV Eylem Planim1 kabul etmis ve KDV
uygulamalarmi giincellemek igin kabul edilecek degisiklikleri ozetle su
sekilde belirlemistir:®

4 Michael Tumpel, “A Hybrid VAT System in the European Union”, Tax Notes
International, July 9, 47 (2007):171-172.
5 Council Directive 2006/112/EC of 28 November 2006 on the Common System of
Value Added Tax, OJ L347, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32006L0112.
European Commission, Communication from the Commission to the European
Parliament, the Council and the European Economic and Social Committee on an
Action Plan on VAT Towards a Single EU VAT Area - Time to Decide, Brussels,
7.42016 COM(2016) 148 final, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52016DC0148.
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- Sinir 6tesi ticaret i¢in nihai KDV rejiminin kurulmasi,

- KDV kacakeilig1 ile miicadele,

- KDV oranlarina iligkin ¢ergevenin giincellenmesi,

- E-ticaret icin KDV kurallarinin basitlestirilmesi ve modernlestirilmesi ile

- Kiigiik ve orta biiyiikliikteki isletmeler (KOBI) i¢in KDV kurallarini
giincelleyen ayrintili teknik 6nlemlerdir.

O zamandan beri, KDV Eylem Planim1 uygulamak i¢in KDV yasal
cercevesini degistiren bir dizi yasama teklifi, birkag asamada sunulmus;
bunlarin bir kismi1 ise 2017 ve 2018 yillarinda kabul edilmistir.

Isletmeler aras1 (B2B) islemlerde belirlenen “nihai (kesin) KDV sistemi”
iki yasal adimda diizenlenmistir. Bunlardan birincisi, AB i¢i igletmeler arasi
(B2B) mal tedariklerinin KDV islemlerine yonelik olup ikincisi, hizmet
tedariklerini ele almaktadir.

Bu kapsamda KDV Eylem Planinin bir pargasi olarak, 4 Ekim 2017
tarihinde,” mevcut KDV sisteminden nihai KDV sistemine giden yolda énemli
degisiklikler sunulmus; nihai KDV sistemi paketine iligkin ikinci teklif ise, 25
Mayis 2018 tarihinde yaymlanmustir.® Teklif, 2006/112/EC sayili KDV
Direktifi’ni degistirerek AB i¢i isletmeler arasi (B2B) ticaret icin nihai KDV
sisteminde uygulamaya yonelik ayrintili teknik onlemler getirmistir. Mevcut
teklifi, 4 Aralik 2018 tarihinde kabul edilen Konsey Direktifi (AB) 2018/1910

7 European Commission, Proposal for a Council Directive Amending Directive

2006/112/EC as regards Harmonising and Simplifying Certain Rules in the Value
Added Tax System and Introducing the Definitive System for the Taxation of Trade
Between Member States, 4.10.2017, COM(2017) 569 final, Erisim Tarihi:
Temmuz 2, 2024,chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:52017PC0569.

European Commission, Proposal for a Council Directive Amending Directive
2006/112/EC as regards the Introduction of the Detailed Technical Measures for
the Operation of the Definitive VAT System for the Taxation of Trade Between
Member States, 25.05.2018, COM(2018) 329 final, Erisim Tarihi: Temmuz 2,
2024, chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018PC0329.
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tamamlamustir.’ Parlamento, teklifi 12 Subat 2019 tarihinde kabul etmis;™
yasal diizenlemeleri kabul etme yetkisini Avrupa Parlamentosu ile paylasan
Konsey karari!! ise heniiz netlesmedigi igin mevcut sistem, nihai sistem
tizerinde anlagmaya varilana kadar ylirtirliikte kalmaya devam etmektedir.

Teklif, AB ici isletmeler arasi (B2B) islemlere uygulanacak KDV
kurallarinda degisiklikler yapmaktadir. Buna gore mevcut iki islemli sistemi
tek bir islemle degistirmektedir. Boylece, dnceden isletmeler arasi (B2B)
topluluk ici tedarikler KDV’den istisna tutulurken, artik bunlar yurtici
islemler gibi KDV’ye tabi olacaktir. Yeni sistem de varig yeri ilkesine
dayandigi i¢in bu da sevkiyatin sonlandigi tiye devlete KDV’ nin 6denecegi
anlamia gelecektir. Diger bir ifade ile KDV, mallarin varis yeri olan iiye
devletin belirledigi KDV oraninda tahsil edilecek; ancak, satici-tedarikei
tarafindan kendi liye devletinde beyan edilip 6denecektir.

Son olarak, 8 Aralik 2022 tarihinde Avrupa Komisyonu, mevcut KDV
sistemini ve gelecekteki nihai KDV sistemini gii¢lendirme potansiyeline sahip
oldugunu belirten “Dijital Cagdas KDV Kurallar1” iizerine bir teklif
sunmustur. Buna gore belirlenen temel amag¢, KDV sistemini dijitallestirme
yoluyla modernize etmek, basitlestirmek ve giliclendirmek i¢in bir dizi
onlemlerin alinmas1 ve KDV kacgakeiligiyla miicadele edilmesidir. Teklif,
dijital caga giincellenmis bir KDV sistemi olusturulabilmesi i¢in dért basamak
seklinde belirlenmistir. Bunlar:*2

® Council Directive (EU) 2018/1910 of 4 December 2018 Amending Directive
2006/112/EC as Regards the Harmonisation and Simplification of Certain Rules in
the Value Added Tax System for the Taxation of Trade Between Member States,
7.12.2018, OJ 1L311/3, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:32018L1910.

European Parliament, Operation of the Definitive VAT System for the Taxation of
Trade Between Member States, 12.2.2019, 2018/0164(CNS), Erisim Tarihi:
Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://oeil.secure.europarl.europ
a.eu/oeil/popups/printficheglobal. pdf?id=692474&l=en.

Council of the European Union, ECOFIN Report to the European Council on Tax
Issues, 6.12.2018, 15082/18, Erisim Tarihi: Temmuz 2, 2024,
chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://data.consilium.europa.eu/
doc/document/ST-15082-2018-INIT/en/pdf.

European Commission, Proposal for a Council Directive Amending Directive
2006/112/EC as regards VAT Rules for the Digital Age, 8.12.2022, COM(2022)

10

11

12
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- Sinir 6tesi isletmeler arasi (B2B) islemleri e-faturalandirmak,

- Gergek zamanli dijital KDV raporlama yiikiimliiliikklerini modernize
etmek,

- Belirli sektorlerde platform ekonomisine uygulanabilir KDV kurallarim
giincellemek ve

- ABigci tek bir KDV kaydi olusturmaktir.

II. Avrupa Birligi Katma Deger Vergisi Sisteminde Kayip ve
Kacgakcilik Faaliyetleri

Glinlimiizde gecici KDV sisteminin, mal ve hizmetlerin tiiketildigi liye
devlette tahsil edilmesi gerektigi yoniindeki uluslararasi vergilendirme
ilkesinden saptig1 yoniinde tespitler yapilmaktadir. Bu sistem artik, karmagik
olarak goriilmekte, onemli uyum maliyetleri olusturmakta ve kacgakgilik
faaliyetlerine zemin hazirlamaktadir.

Hazineyi 6nemli miktarda kayba ugratan KDV kagak¢iligina yonelik
faaliyetler, teknololojik gelismelere bagli olarak her gecen giin farkli sekillere
biirlinmekle birlikte; genel olarak, isletmelerin nakit 6demeleri kabul edip bu
islemleri kayit altina almamalari, satisin sadece bir kismimi kaydedip
bildirmeleri, KDV beyannamelerini gizlemeleri, KDV tahsil etmemeleri
gerektigi durumlarda ise isletmelerin diger firmalara ait KDV numaralarini
kullanmalart veya sahte KDV numaralar ile islem yapmalari durumunda
meydana gelmektedir.'®

Bu kapsamda olusan “KDV Kaybi-A¢i181 (VAT Gap)”, genel olarak KDV
sisteminin karmasikligi, vergi tahsilatinin etkin yapilamamasi, vergi
kacakeiligi, vergiden kaginma, mali iflaslar ve idari hatalar olmak tizere gesitli
faaliyetler sebebiyle ortaya ¢ikmakta ve hiikiimetin KDV &6demelerinde
bekledigi miktar ile gergcekte topladigi miktar arasindaki farki ifade
etmektedir.

701 final, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal -
content/EN/TXT/PDF/?uri=CELEX:52022PC0701.

13 Magali Sire, “Split Payment VAT Systems: How It Works?”, Mooncard, (2023),
Erisim  Tarihi: Temmuz 2, 2024, https://www.mooncard.co/en/use-
case/vat/return/deadline/split-payment.
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KDV hem AB biit¢esine hem de iiye devletlerin ulusal biitgelerine 6nemli
oranda katki sagladigindan, KDV kaybinin tahmin edilmesi ve raporlanmasi
biiyiik 6nem tagimaktadir. Buna gore, en son 24 Ekim 2023 tarihinde Avrupa
Komisyonu, AB’deki KDV kaybina iligkin 2023 Raporunu yayimlamistir.
2017-2021 donemini kapsayan 2023 KDV Kaybi1 Raporuna gore, iiye
devletler 2021 y1linda yaklasik 61 milyar avro KDV kaybetmis olup bu kaybin
biiyiik bir kismini ise, KDV kagakg¢iligina yonelik faaliyetler olusturmustur.'4

Mevcut gecici KDV sistemi, KDV sicil sahibi igletmelerin beyanina ve
giiven esasina dayandig1 i¢in kagakgiliga karsi savunmasiz kalmaktadir.'®
Bilinen KDV kagakgiliginin en yaygin ve en genis 6rnegini olusturan topluluk
i¢i kayip tiiccar kacak¢iliginda, topluluk i¢i mallari’® KDV’den istisna bir
sekilde temin eden alici, daha sonra KDV’siz (%0) mallar1 kendi tilkesinde
satabilmekte, miisterisine KDV’yi fatura edebilmekte ve vergi idarelerine ise
KDV’yi 6demeden ortadan kaybolabilmektedir (Topluluk I¢i Kayip Tiiccar
Kagakeiligi- Missing Trader Intra-Community (MTIC) veya sik tekrarlanmasi

14 European Commission, VAT Gap in the EU, 2023 Report Executive Summary,
Briiksel, 2023, s.5, Erisim Tarihi: Temmuz 2, 2024,
https://op.europa.eu/en/publication-detail/-/publication/782a2855-7221-11¢e-
9220-01aa75ed71al/language-en/format-PDF/source-296382785.

Alexandra Pouwels, Missing Trader Intra-Community Fraud, Briefing, June 2021,
Erisim Tarihi: Temmuz 2, 2024,
https://www.europarl.europa.eu/committees/en/supporting-analyses/sa-highlights.
“Diger taraftan AB’de sinir Otesine tasinan mallardan kaynaklanan KDV
kagak¢iligina ek olarak, artan bir sekilde gayrimaddi mallarin (hizmetlerin)
ticaretinde de topluluk i¢i kayip tiiccar kacakc¢iligina rastlanmaya baglanmustir.
Bunun bir 6rnegini, 1992 Kyoto protokolii ¢ergevesinde AB i¢inde 6zel bir ticaret
sistemi aracilifiyla ihra¢ edilen ve degistirilen karbon (CO2) emisyon ticaret
diizeni (Emissions Trading System-ETS) sertifikalarinin ticareti olusturmaktadir.
Bu tiir emtiyalarin ticaretinin kagakgilar tarafindan tercih edilmesinin temel
sebebini ise, sinir Otesi mal tasimaya gerek kalmadan yiiksek hizda ticaret
yapilabilmesi ve dijitallesen sertifikalar olusturmustur. Almanya’da CO2 emisyon
KDV kagakeiligi, 2009-10 yillar1 arasinda 800 milyon avro kayba yol agmis ve
diger AB iiye devletlerinde tahmini 7 milyar avroluk kayiplara neden olmustur.
Ancak, ticaret yapabilmek i¢in kayit zorunlulugu tastyan ETS sertifika sistemi
araciligiyla AB’deki kagakgilari tespit etmek miimkiin olmustur. Bu da yetkililerin
ETS sistemine yapilan kayit artislar1 gibi olagandist ticaret hareketlerini tanimasini
saglamis ve dolayisiyla bu yeni sirketlerin ticaret yaptig1 potansiyel kacakgilari
belirlemelerine yardimci olmustur.” Correctiv, Grand Theft Europe: A Cross-
border Investigation, May 7, (2019), FErisim Tarihi: Temmuz 2, 2024,
https://correctiv.org/en/top-stories/2019/05/07/grand-theft-europe/.

15
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ise, Dongiisel Kagakgilik-Carousel Fraud’dur.!’). Europol (Avrupa Polis
Teskilat1), KDV hirsizlig1 olarak da tamimlanan topluluk i¢i kayip tiiccar
kagakgiligimin'® organize sug gruplar tarafindan milyarlarca avro KDV gelir
kaybina neden oldugunu belirtmektedir. Bu sekilde gerceklestirilen KDV
kacakcilari, KDV 6demeyerek veya ulusal makamlardan sahte bir sekilde
KDV iadesi talep ederek milyarlarca avro kar elde etmektedir.'®

KDYV kagakeiligr konusunda iiye devletler arasinda koordineli igbirliginin
yeterli seviyede olmamasi sebebiyle?® bazi iiye devletler bu tiirden
kacakgikeiliklarla miicadele edilebilmek adma genellestirilmis tersine
vergilendirme mekanizmasi (generalised reverse charge mechanism) ile belirli
isletmeler arasi (B2B) islemlerde, KDV 6deme sorumlulugunu saticidan
alictya gegirmektedir. Komisyon tarafindan su anda Onerilen bir islem esigi,
genellestirilmis tersine vergilendirme mekanizmasinin uygulanmasini fatura
degeri 10.000 avroyu asan tedariklerle sinirlamaktadir. Bu uygulama, KDV
Direktifi’nin 199 ve 199a maddelerine dayali olarak veya KDV Direktifi’nin
395. maddesi uyarinca yetkilendirilen sapmalar olarak istege bagli tedbirler
olarak diizenlenmistir.?

Diger taraftan AB’deki yiikksek KDV kaybu ile ilgili endiseler, boliinmiis
O6deme mekanizmasi gibi alternatif KDV tahsilat yontemleri dahil olmak iizere
cesitli potansiyel ¢ozlimlerin tartisilmasina yol agmis, cesitli uygulamalarla
AB’de KDV kacake¢iligina yonelik faaliyetlere karsi miicadele edilerek KDV
tahsilatinda etkinligin artirilmasinin  saglanmasi amaclanmistir. Ancak
AB’deki mevecut KDV kaybinin tam olarak belirlenmesi, bu kaybin hangi
derecede  bolinmiis 6deme  mekanizmast ile  kapatilabilecegini
degerlendirmek agisindan oldukg¢a énemlidir.

17" Michael Tumpel, “How to Combat Carousel Fraud Effectively”, I¢inde Essays in

International an European Tax Law, Editor Bizioli, Napoli, (2010), 153.
18 Ashmans Solicitors, “What is MTIC-VAT Fraud?”, Ashmans Solicitors, (2020),
Erisim Tarihi: Temmuz 2, 2024, https://www.ashmanssolicitors.com/articles/what-
is-mtic-vat-fraud/.
Europol, MTIC (Missing Trader Intra Community) Fraud, Erigim Tarihi: Temmuz
2, 2024, https://www.europol.europa.eu/crime-areas/economic-crime/mtic-
missing-trader-intra-community-fraud.
2 Michael Tumpel, “How to Combat Carousel Fraud Effectively”, 149.
2L Ayrmtili bilgi igin bkz.: Tugce Akdemir, Katma Deger Vergisinde Reverse Charge-
Tersine Vergilendirme Mekanizmasi: Avrupa Birligi ile Tiirkive Uzerine
Karsilastirmali Analiz, (Istanbul: Oniki Levha, 2019).

19
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III. Katma Deger Vergisi Kacakcihigi ile Miicadelede Boliinmiis
Odeme Mekanizmasi

A. Kavram

Standart KDV prosediiriine gore, KDV miikellefi, islem tutari ile
kestikleri fatura iizerinden KDV’yi miisterisinden (veya ti¢lincii bir taraftan)
tahsil eder. Miisteriler, satin aldiklar1 mal veya hizmetin fiyati ile birlikte
tahakkuk eden KDV’yi tedarikgilerine 6der. KDV miikellefi daha sonra bu
islemi periyodik donemler dahilinde (aylik, ii¢ aylik donemler gibi) KDV
beyannamesinde bildirir. KDV miikellefleri ayrica, is siireglerinde satin
aldiklar1 mal veya hizmetin KDV sini indirim konusu yapma hakkina da sahip
olur. Daha sonra beyannamenin sonucuna bagli olarak KDV, miikellefi
tarafindan ilgili iiye devlete siiresi i¢inde ddenir veya kendisine iade edilebilir.

Iste standart KDV siirecinin yaninda, AB’de KDV kacgakciliginmn yol
actift KDV kayiplarmin giderilmesinde tercih edilen KDV tahsilat
yontemlerinden birini, alternatif olarak bdoliinmiis 6deme mekanizmasi
olusturmaktadir.

Saticinin isletme, alicinin nihai tiiketici oldugu isletmeden tiiketiciye
(B2C) is modelini kapsamayan boliinmiis 6deme mekanizmasinin kural olarak
diger miikellefler i¢in gerceklestirilen islemlerle, yani isletmeler arasi (B2B)
iligkilerde uygulandigini vurgulamak burada énemlidir.

Buna gore, KDV tutarinin belirtildigi faturayr alan alicilar, KDV
kacake¢iligini azaltmak ve vergi tahsilatini iyilestirmek amaciyla tasarlanan
boliinmiis 6deme mekanizmasini kullanabilirler (veya kullanmak zorunda
olabilirler). Bu durumda, islem 6demeleri iki ayri1 banka hesabina yapilir.
Diger bir ifade ile boliinmiis 6deme mekanizmasinin kapsami nakit 6demeleri
icerecek sekilde genisletilemez.

- Net deger; tedarik¢inin standart banka hesabina (veya baska bir sekilde)
yatirilirken;

- KDV ise; tedarik¢inin standart banka hesabina bagli 6zel blokeli KDV
hesabina yatirilir. 22

22 Deloitte, European Commission- Analysis of the Impact of the Split Payment
Mechanism as an Alternative VAT Collection Method, Final Report, December
(2017): 19-20, Erisim Tarihi: Temmuz 2, 2024,
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Bununla beraber, alicinin yaptig1 tek bir 6demenin, banka tarafindan ilgili
hesaplara otomatik olarak béliinerek aktarilmasi da miikiindiir.?® Ayrica her
miikellef, satin aldig1 mal ve hizmetler iizerindeki KDV’yi standart KDV
prosediiriinde oldugu gibi indirme hakkini korumaya devam etmektedir.?*

Isletmeler Aras1 (B2B)

>

KDV Yiikiimliisii Satici Briit Fiyat: KDV Yiikiimliisii Alict
500 Avro Net +%20 KDV

PN

e

H

Saticinin Standart Banka Hesabi 500 Avro e
Boliinmiis Odeme

h MekanizmaSI

| Saticinin Blokeli KDV Hesabi | %20 KDV

Sekil I. Katma Deger Vergisinde Boliinmiis Odeme Mekanizmasimin Isleyigi

Kaynak: Janina Fornalik ve Magdalena Jaworska, “Split Payment- 20 Things that
You Have to Know”, MDDP, (2020): 3.

https://op.europa.eu/en/publication-detail/-/publication/b87224ad-fcce-11e7-
b8f5-01aa75ed71al/language-en.
23 Madeleine Merkx ve Naomie Verbaan, “Technology: A Key to Solve VAT Fraud?”,
EC Tax Review, 6 (2019): 302.
Dawid Obrzezgiewicz, “Split Payment Mechanism in the European Union —
Comparative Analysis”, Iginde Regulation of Finance and Accounting, 21st and
22nd Virtual Annual Conference on Finance and Accounting (ACFA2020-21),
Editor David Prochazka, Prag-Cek Cumhuriyeti, Springer, (2022), 154.

24
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Diger taraftan modern teknolojiler ve/veya finansal aracilar vasitasiyla

KDYV tahsilatinin iyilestirilmesi ve basitlestirilmesi i¢in alternatif yontemlerin
uygulanabilirligi tizerine PricewaterhouseCoopers tarafindan 2010 yilinda
yapilan bir ¢aligma, boliinmiis 6deme mekanizmasinda alternatif bes model
iizerinde durmustur:®

Otomatik takas dairesi vasitasiyla blokeli KDV hesabinin bulundugu
otomatik boliinmils 6deme mekanizmasinda; KDV’yi ilgili vergi
idaresine 6deme yiikiimliiliigli otomatik takas dairesine ait olacaktir.
Satici, aliciya ilgili mal veya hizmeti satar, KDV’li faturay1 keser. Alict
daha sonra, toplam tutar1 (vergiye tabi tutar ve KDV tutar1) 6demesi
gerekip gerekmedigini veya sadece vergiye tabi tutar1 6deyip blokeli KDV
banka hesabindaki bakiyeyi KDV tutarim1 6demek icin kullanip
kullanamayacagin1 belirlemek amaciyla, otomatik takas dairesindeki
blokeli KDV banka hesabmin durumunu dogrular. Vergiye tabi kisi,
bankasina satin alinan mal veya hizmetlerin fiyatini ve 6denecek KDV ’yi
O6deme talimat verir. Otomatik takas dairesi diizeyinde, deme vergiye tabi
tutar ve KDV tutar1 olarak ikiye boliiniir. Her vergiye tabi kisi i¢in blokeli
KDV banka hesaplari olusturulur ve islemin 6denmesi sirasinda KDV,
gercek zamanli olarak bu hesaplara aktarilir.

Vergi idaresinin bankasinda blokeli KDV hesabinin bulundugu otomatik
boliinmiis 6deme mekanizmasinda; KDV ’yi ilgili vergi idaresine 6deme
yiikiimliiliigii vergi idaresinin bankasina aittir. Vergiye tabi kisi, bankasina
satin alinan mal veya hizmetlerin fiyatin1 ve 6denecek KDV ’yi 6demesi
i¢in talimat verir. Otomatik takas dairesi diizeyinde, 6deme vergiye tabi
tutar ve KDV olarak boliiniir. Her vergiye tabi kisi i¢in blokeli KDV banka
hesaplar1 olusturulur ve islemin 6demesi sirasinda KDV, gercek zamanli
olarak bu hesaplara aktarilir. Odeme sirasinda vergi idaresi bilgilendirilir.
Boylece, vergi idaresi sistemdeki tim vergiye tabi kisilerin KDV
durumunu ger¢ek zamanli olarak takip edebilir.

Miikellefin bankasinda blokeli KDV hesabinin bulundugu otomatik
boliinmiis 6deme mekanizmasinda; KDV yi ilgili vergi idaresine 6deme
yiikiimliiligii miikellefin bankasina aittir. Vergiye tabi kisi, bankasina

% PriceWaterhouseCoopers, “Study on the Feasibility of Alternative Methods for

Improving and Simplifying the Collection of VAT Through the Means of Modern
Technologies and/or Financial Intermediaries”, Final Report —September, 20
(2010): 28-50, Erisim Tarihi: Temmuz 2, 2024,
https://op.europa.eu/en/publication-detail/-/publication/e0d6a4{7-9ada-11e6-
868c-01aa75ed71al.
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satin alinan mal veya hizmetlerin fiyatin1 ve 6denecek KDV’yi 6demesi
icin talimat verir. Banka, 6demeyi vergiye tabi tutar ve KDV tutar1 olarak
boler. Her vergiye tabi kisi icin blokeli KDV banka hesaplar1 olusturulur
ve iglemin 6demesi sirasinda KDV, gercek zamanli olarak bu hesaplara
aktarilir. Odeme sirasinda vergi idaresi bilgilendirilir. Boylece, vergi
idaresi sistemdeki tiim vergiye tabi kisilerin KDV durumunu gercek
zamanli olarak takip edebilir.

- Vergi idaresinin bankasinda blokeli KDV hesabinin bulundugu manuel
olarak yapilan bolinmiis 6deme mekanizmasinda; KDV’yi ilgili vergi
idaresine 0deme yiikiimliiliigli vergi idaresinin bankasina aittir. Her
vergiye tabi kisi i¢in blokeli KDV banka hesaplar1 olusturulur ve iglemin
O0demesi sirasinda KDV, gercek zamanli olarak bu hesaplara aktarilir.
Vergiye tabi kisi, bankasina iki ayr1 6deme yapilmasi talimatini verir.
Bunlardan biri, mal veya hizmetlerin KDV hari¢ fiyatinin vergiye tabi
kisinin banka hesabina 6denmesi iken; digeri, KDV tutarinin vergi
idaresinin bankasindaki blokeli KDV banka hesabina 6denmesidir.
Odeme sirasinda vergi idaresi bilgilendirilir. Bdylece, vergi idaresi
sistemdeki tiim vergiye tabi kisilerin KDV durumunu gercek zamanlh
olarak takip edebilir. Vergiye tabi kisi bir tedarik¢iden mal veya hizmet
satin almak istediginde, islem ve KDV tutari icin manuel bir ddeme talebi
olusturur.

- Kredi kart1 ile yapilan ddemelerin oldugu otomatik boliinmiis 6deme
mekanizmasi ise; yalnizca kredi kart1 ile 6denen islemlerde gecerli olur.
Bu alternatif kapsaminda, bir miisteri kredi kart1 ile 6deme yaptiginda,
islem vergiye tabi kisinin bankasi (islem yapan banka) tarafindan
kaydedilir ve izlenir. Vergiye tabi kisi dogru miktarda KDV tahsil
etmekten hala sorumludur; ancak KDV’yi tahsil etmez. Bunun yerine
KDV, blokeli banka hesabina (yani tedarik¢inin KDV banka hesabina)
yatirilir. Bu alternatif hem isletmeden isletmeye (B2B) hem de isletmeden
tiikketiciye (B2C) islemlerde gecerli sayilir. Odeme bilgileri ayrica gercek
zamanli olarak vergi idaresine iletilir.

B. Katma Deger Vergisinde Boliinmiis Odeme Mekanizmasimn
Avantajlar1 ve Dezavantajlar

Uygulamaya bakildiginda, boliinmiis 6deme mekanizmasinin c¢esitli
avantajlar1 ve dezavantajlar1 bulunmaktadir.
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Bu kapsamda bolinmiis 6deme mekanizmasinin temel avantaji,
islemlerin ikiye ayrilmasi ile, KDV nin dogru bir sekilde tahsil edilmesi ve
alict ile satic1 arasindaki iliskinin dogru bir sekilde yonetilmesini saglamasidir.
Boylece igletmelerin blokeli KDV hesaplari ile birlikte kacakeilik faaliyetleri
engellenebilmekte; ilgili paranin kayitdisi kullanilmasiin 6niine gegcilerek
KDYV kayiplar: azaltilabilmektedir.

Boliinmiis 6deme mekanizmasinin giiclii yonlerinden bir digeri, satig
aninda KDV nin dogrudan saticinin blokeli KDV banka hesabina aktarilmasi
nedeniyle KDV tahsilatina yonelik giivenligin saglanmasidir. Diger bir ifade
ile iglemin gergeklestigi zamanla idarenin vergi almasi arasindaki zaman farki
azalmaktadir. KDV’nin bu sekilde gergek zamanli tahsil edilmesi, vergi
idarelerinin hesaplarina nakit akiginin daha hizli ve etkin aktarilmasi anlamina
gelmekte; vergi alacag: giivence altina alimmaktadir.?®

Satiglarin KDV’si, blokeli KDV hesabina aktarildigindan, igletmeler bu
paray1 baska amaclar i¢in kullanamaz, boylece kacakeilik faaliyetlerine iliskin
potansiyel de azalmis olur.?” Bu kapsamda béliinmiis §deme mekanizmasinin
en biiylik avantaji goriildiigii lizere, hazineye hizli, zamaninda ve giivenilir
vergi girisinin saglanmasidir.

Arastirmalar boliinmiis 6deme mekanizmasinin AB’ de KDV’de
kacgakeiligiyla miicadeleye yardimei olabilecegini gostermistir. Diger taraftan
bu yontemle ilgili olarak isletmeler tarafindan nakit akigi, uyum maliyetleri ve
ticari konulara dair baz1 endiseler de mevcudiyetini siirdiirmektedir.?®

Bu kapsamda boliinmiis 6deme mekanizmasi, sirketlere nakit akisi
agisindan ¢ok az esneklik saglamasi nedeniyle siklikla elestirilmistir. Ciinki
mevcut sistemde, isletmeler satiglarinin KDV ’sini vade giiniine kadar diger is
maliyetlerine ayirabilmekte ve kullanabilmektedir.

Mekanizma, KDV iadeleri ve geri 6demeleriyle ilgili yavasligi nedeniyle
de elestirilmistir. Islem tamamlandiginda KDV hemen odenirken, sirketin
KDYV iadesi almasi gerektiginde bu durum kag¢inilmaz olarak zaman alacaktir

% PriceWaterhouseCoopers, 12.

27 PriceWaterhouseCoopers, 243.

2 European Commission, Communication from the Commission to the European
Parliament, the Council and the European Economic and Social Committee on the
future of VAT Towards a Simpler, More Robust and Efficient VAT System Tailored
to the Single Market, Brussels, 6.12.2011 COM(2011) 851 final, Erisim Tarihi:
Temmuz 2, 2024, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52011DCO0851.
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ve bu da birgok sirketin, 6zellikle KOBI’lerin aradaki farki kapatmakta
zorlanmasina neden olacaktir.

Blokeli KDV hesaplarinin yonetiminden sorumlu olan vergi idarelerinin
bankalari ile her vergi miikellefinin KDV cari hesabini izlemek zorunda olan
vergi idareleri tarafindan biiyiik yatirim programinin gerekmesi ise, ek maliyet
riski tasimaktadir. Tabi bu tir uygulamalarin maliyetleri, iiye devletler
arasinda degisiklik gosterebilecektir; c¢linkii  gereksinimler mevcut
teknolojinin olgunluguna, diger eski sistemlerle entegrasyon diizeyine ve ilgili
vergi idaresinin merkeziyetgilik seviyesine bagh olarak farkli olacaktir.?®

Diger bir elestiri ise, boliinmiis 6deme mekanizmalariin daha karmagik
yapidaki kayip tiiccar kacakgiliklarini Onlemede tam anlamiyla yeterli
olmayacagina yonelik olmustur.*

C. Katma Deger Vergisinde Béliinmiis Odeme Mekanizmasini
Uygulayan Avrupa Birligi Uye Devletleri ile Tiirkiye’nin Karsilastirmal
Durumu

1. Genel Olarak

KDV Direktifi’'nin 395. maddesinin 1. fikrasma goére, “Konsey,
Komisyon’un Onerisi iizerine oybirligiyle hareket ederek, herhangi bir iiye
devlete, KDV’nin tahsilat prosediiriinii basitlestirmek veya belirli bir vergi
kacake¢iligi ile vergi kagirma bigimlerini onlemek amaciyla, bu Direktif
hiikiimlerinden sapma bigiminde 6zel tedbirler getirme yetkisi verebilir.

KDV’nin tahsilat prosediiriinii basitlestirmeyi amaglayan bu tedbirler,
kiigiik ve onemsiz diizeyde etkileyebilecek haller disinda, iiye devletin nihai
titketim asamasinda topladigi toplam vergi gelirini etkilememelidir.”

KDV Direktifi, KDV’nin tam ve eksiksiz O0denmesi ile c¢ifte
vergilendirmenin Onlenmesini saglama yikimliligiini tliye devletlere
yiikleyerek, KDV 6demelerine iligkin istege bagl diizenlemeler konusunda
yeterli esneklik saglamaktadir. Ancak KDV Direktifi, bu tiir istege bagh
uygulamalar igin asagidaki ilkelere uyulmasini dngdrmiistiir. Buna gore:!

2 PriceWaterhouseCoopers, 12.

% Bartosz Gryziak, “Split Payment across the European Union-Review and
Analysis”, International VAT Monitor IBFD, 1-2 (2020): 26.

31 Deloitte, 40.
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- KDV’ye iliskin genel sorumluluk, KDV Direktifi’'nin 193. maddesi
uyarinca saticiya ait olurken; 194 ila 205. maddeler kapsaminda 6zel
islemler hari¢ tutulmustur.

- Miiteselsil sorumluluk hiikiimleri varsa, bu hiikiimler KDV Direktifi’nin
205% ve 207/2* maddelerine uygun olmalidir.

- Uye devletler, KDV nin miisteri (veya iigiincii bir kisi) tarafindan satic1
adina 6dendigi durumlarda 6deme, muhasebe ve KDV beyani i¢in belirli
acik kurallar1 gelistirmis olmali, cifte vergilendirme riski bertaraf
edilmelidir.

2. Katma Deger Vergisinde Boliinmiis Odeme Mekanizmasim
Uygulayan Avrupa Birligi Uye Devletleri

Bolinmiis 6deme mekanizmasinin KDV tahsilatinin  etkinligini
artirmaya ve kacakgilikla miicadeleye yonelik oldugunu kabul eden su an i¢in
sinirli sayida AB iiye devleti bulunmaktadir. Sistemin temel kurali ayni
olmakla birlikte; teknik acidan iilkeden {ilkeye farkliliklar ortaya
cikabilmektedir. Bu uygulamalarin hepsinin belirli bir sektdr veya tedarik
tiirlerine yonelik oldugu goriilmekle birlikte, bazilar1 zorunlu iken; bazilari
istege bagl tutulmustur. Bu devletlerden;

o italya, AB’de boliinmiis 6deme mekanizmasini uygulayan ilk iiye
devlet olmustur. 1 Ocak 2015 tarihinden itibaren, 23/12/2014 tarihli ve 190
saylli Kanun (Stabilite Kanunu) kapsaminda kamu idarelerine yapilan
odemelerde bu mekanizma kullanilmaktadir.3* Uygulama birkag kez
giincellenmis olup, en son 1 Ocak 2018 tarihinde kapsamu genisletilmistir. AB
Konseyi ise, Italya’nin boliinmiis 6deme mekanizmasini kullanma yetkisini

82 KDV Direktifi Madde 205: “193 ila 200. maddeler ile 202, 203 ve 204. maddelerde
belirtilen durumlarda, {iye devletler, KDV 6demekle yiikiimlii olan kisi disinda
bagka bir kiginin de KDV &demesinden miistereken ve miiteselsilen sorumlu
tutulabilecegini 6ngorebilirler.”

3% KDV Direktifi Madde 207/2: “Uye devletler, 205. maddeye gore KDV
O0demesinden miistereken ve miiteselsilen sorumlu tutulan kisilerin bu 6deme
yiikiimliiliiklerine uymalarini saglamak icin gerekli dnlemleri de alacaktir.”

3 Council Implementing Decision (EU) 2015/1401 of 14 July 2015 Authorising Italy
to Introduce a Special Measure Derogating from Articles 206 and 226 of Directive
2006/112/EC on the Common System of Value Added Tax, 18.08.2015, OJ L
207/7, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal -
content/EN/TXT/PDF/?uri=CELEX:32015D1401.
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30 Haziran 2026 tarihine kadar uzatmistir.®® Su anda boliinmiis 6deme
mekanizmasi, kamu ekonomik kuruluslari, 6zel sirketler, vakiflar ve bunlarin
baglh ortakliklar1 gibi ¢esitli kamu kurumlarina yapilan (B2G) mal ve hizmet
tedariklerini kapsamaktadir.

Italya’daki sisteme gore, saticilar/tedarikgiler yukarida belirtilen
kuruluslara yapilan mal ve hizmetler icin KDV ’yi uygulamaktadir. Miisteriler,
faturanin 6demesini bolerek yaparken; vergilendirilebilir tutar1 tedarikgilere
oder, KDV’yi ise, idarenin tahsis edilmis KDV banka hesabina dogrudan
yatirirlar.

Bu siireg igerisinde italyan KDV kaybinin 2015’ten 2019 yilina kadar 10
milyar avrodan fazla azaldig1 tespit edilmis; ancak, bu azalmanin ne kadarinin
bolinmiis 6deme mekanizmasindan kaynaklandigi kesin olarak
belirlenememistir.3

* Polonya, 6zel uygulamalarin KDV kagakeiligint ortadan kaldiracagi
goriisiinde oldugu i¢in kacakeilikla miicadele konusunda bircok Onlem
almistir. Bu onlemler arasinda tersine vergilendirme mekanizmasi (reverse
charge mechanism) ve tedarik¢i/satic1 ile miigteri arasindaki miisterek ve
miiteselsil sorumluluk, standart denetim dosyasi, vergilendirilebilir kisilerin
KDYV kaydi ile kaydinin iptali i¢in daha siki kurallar ve artan denetim sayist
gibi uygulamalar bulunmaktadir.

Ancak, Polonya yine de bu 6nlemlerin KDV kacakg¢iligint 6nlemede
yetersiz oldugunu diislinmiis 15 Aralik 2017 tarihli Mal ve Hizmet Vergisi
Kanunu ile Diger Baz1 Kanunlarda Degisiklik Yapilmasina Dair Kanun (2018
Resmi Gazete, madde 62) ile 1 Temmuz 2018 tarihinde istege bagh
secilebilen boliinmiis 6deme mekanizmasini yiiriirlige koymustur.®” Diger

% Council Implementing Decision (EU) 2023/1552 of 25 July 2023 Amending
Implementing Decision (EU) 2017/784 as Regards the Period of Authorisation for,
and the Scope of the Special Measure Derogating from Articles 206 and 226 of
Directive 2006/112/EC on the Common System of Value Added Tax Taken by
Italy, 27.07.2023, OJ L 188/45, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal -
content/EN/TXT/PDF/?uri=CELEX:32023D1552.

Jack Malan ve Ivan Bosch Chen, “Possible Solutions for Missing Trader Intra-
Community Fraud”, European Parliament, Haziran 2022, 40, Erisim Tarihi:
Temmuz 2, 2024, https://www.europarl.europa.eu/committees/en/supporting-
analyses/sa-highlights.

Konrad Stolarski, “Split Payment VAT Collection Mechanisms and Their Impact
on the EU Market of Payment Technologies and Services”, MIC, (2019): 43.
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taraftan, AB Konseyi karari ile 18 Subat 2019% tarihinden 28 Subat 2025
tarihine kadar Polonya’da, belirli mal ve hizmetler i¢in isletmeler arasi (B2B)
tedariklere zorunlu boliinmiis 6deme mekanizmasi getirilmistir. Bu mallar ve
hizmetler; hurda metal, karbon (CO2) emisyon haklari, cep telefonlari,
tabletler, insaat hizmetleri gibi kacakeiliga karst yatkin kabul edilen yiiz elli
grup mal ve hizmetlerdir. Fatura edilen briit tutar 15.000 Polonya zlotisini
(PLN) asiyorsa, bu mekanizma devreye girecektir. Miisterinin karar
dogrultusunda, zorunlu boliinmiis 6deme kapsamina girmeyen isletmeler arasi
(B2B) tedarikler igin istege bagli bolinmiis Odeme mekanizmasi
uygulanmaya devam etmektedir.

* Hollanda’da, kismi boliinmiis 6deme mekanizmasi uygulanmakta olup
bu yontem gegici istihdam ajanslar1 ve benzeri kuruluslar tarafindan saglanan
hizmetlerle simirlandirnilmigti.  Buna gore, Hollanda’ya bir c¢alisan
gorevlendirildiginde veya gegcici olarak gonderildiginde calisan1 temin alan
alicinin istegi iizerine sirketin blokeli KDV hesabinin (g-rekening/g-account)
bulundugu bankaya, hizmetin alicis1 tarafindan KDV yatirilmaktadir.*’ Diger
taraftan, hizmet saglayicisinin blokeli KDV hesabini agma zorunlulugu
olmayip sadece bir segenck olarak bu hak taninmaktadir. Ancak, hizmet
saglayict boyle bir hesap agmazsa ve hizmet alicist sorumluluk almak

38 Council Implementing Decision (EU) 2019/310 of 18 February 2019 Authorising
Poland to Introduce a Special Measure Derogating from Article 226 of Directive
2006/112/EC on the Common System of Value Added Tax, 22.02.2019, OJ L
51/19, Erisim Tarihi: Temmuz 2, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32019D0310.

% Council Implementing Decision (EU) 2022/559 of 5 April 2022 Amending

Implementing Decision (EU) 2019/310 as Regards the Authorisation Granted to

Poland to Continue to Apply the Special Measure Derogating from Article 226 of

Directive 2006/112/EC on the Common System of Value Added Tax, 04.04.2022,

O] L 108/51,  Erisim  Tarihi: Temmuz 2, 2024, chrome-

extension://efaidnbmnnnibpcajpcglclefindmkaj/https://eur-lex.europa.eu/legal -

content/EN/TXT/PDF/?uri=CELEX:32022D0559&qid=1719911817847.

The Netherlands Tax Administration (Belastingdienst), G-account, Erisim Tarihi:

Agustos 16, 2024, https://www.belastingdienst.nl/wps/wem/connect/bldcontenten/

belastingdienst/business/payroll taxes/you are not established in_the netherla

nds are you required to withhold payroll taxes/when must you withhold pa
yroll taxesl/whe

you are under the obligation to act as a withholding agentl/you post hire

out_or second personnel in_or to the netherlandsl/g_account.
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istemezse ilgili KDV’yi dogrudan vergi idaresine ddeyebilme imkanina da
sahip bulunmaktadir.*!

* (Cek Cumhuriyeti (Cekya), KDV tahsilatinda iste§e bagh
diizenlemeler konusunda ve belirli sartlar altinda KDV Direktifi’nin sundugu
imkandan yararlanmig ve alternatif bir yontem olarak bdéliinmiis 6deme
mekanizmasini uygulamaya koymustur.

Cek Cumhuriyeti’nde, Polonya KDV Kanunu tarafindan getirilen sisteme
benzer sekilde, KDV yiikiimliliiklerinde miistereken ve miiteselsilen
sorumluluk kurali bulunmaktadir. Buna gore, alicinin tedarikgisi tarafindan
O6denmeyen KDV’den miistereken ve miiteselsilen sorumlulugun oldugu
durumlarda alternatif bir sistem olarak boliinmiis 6deme mekanizmasi
secilebilmektedir.*?

Bu kapsamda yapilacak sozlesme ile, eger alici miikellef ile satici
anlagirsa mal veya hizmete iliskin net tutar saticiya ddenirken; islemin
KDV’si, dogrudan alicinin kendi banka hesabindan saticinin kayith
merkezinin bagl bulundugu vergi dairesinin banka hesabina 6denecektir.®

Uygulama alaninin sinirli olmasi ve istege bagliligi nedeniyle, Cek
modeli genel olarak, boliinmils 6deme mekanizmasinin tipik bir uygulamasi
olarak kabul edilmemektedir.** Bunun miiteselsil sorumluluk kurallari
geregince, yeni veya daha az giivenilir bir satici ile islem yapilmasinin dogal
bir sonucu olarak ortaya ¢iktigi goriilmektedir. Ancak burada da su elestiri
yapilmaktadir: Eger alici, satict hakkinda yeterli giiveni duymuyorsa ve bu
uygulamayr kullanmay1 segiyorsa satict bakimindan bazi kuskular
dogabilecektir. Buna gore vergiye uyum konusunda saticinin iglemleri vergi

4 Piotr Andrzejak, “Split Payment in VAT: Where is Split Payment Used in
Europe?”, Rzeczpospolita, 16/07/2018, Erisim Tarihi: Agustos 16, 2024,
https://www.rp.pl/podatki/art1846941-split-payment-w-vat-gdzie-w-europie-
stosuje-sie-podzielona-platnosc.

Tomasz Kassel, Jan Tokarski, Mateusz Walewski ve Wojciech Gede, “Split

Payment Raport PwC”, PriceWaterhouseCoopers, Ekim 2015, Erisim Tarihi:

Agustos 16, 2024, chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://

www.pwc.pl/pl/pdf/split-payment-raport-pwc.pdf.

4 Deloitte, 40.

4 Tomasz Kassel, Jan Tokarski, Mateusz Walewski ve Wojciech Gede, “Split
Payment Raport PwC”, PriceWaterhouseCoopers, Ekim 2015, Erisim Tarihi:
Agustos 16, 2024, chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://
www.pwec.pl/pl/pdf/split-payment-raport-pwe.pdf.
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idaresinin dikkatini ¢ekecek; bu ise, bir nevi satict hakkinda ihbar niteligi
tagtyacaktir.*

* Romanya, 1 Ocak 2018 tarihinden itibaren belirlenmis KDV sinirini
asan sirketler icin zorunlu bolinmiis 6deme mekanizmasini yirirlige
koymustur.*® Ancak sadece KDV borcu olan veya iflas islemleri altinda olan
sirketler i¢in bu uygulama zorunlu tutulmustur. Buna goére boliinmiis 6deme
mekanizmas1 kapsaminda, KDV miikellefiyeti bulunan tiim miikellefler
(KDV boliinmiis 6deme mekanizmasini uygulayip uygulamadiklarina
bakilmaksizin), bolinmiis 6deme mekanizmasin1 uygulayan saticilardan
yaptiklar:t mal veya hizmet alimlarina iligkin KDV yi, ayr1 agilan ilgili KDV
hesaplarina 6demek zorunda kalmiglardir.

Avrupa Komisyonu, Kasim 2018 tarihinde ise, Romanya’dan bolinmiis
O6deme mekanizmasinin kaldirilmasini talep etmistir. Bu talebin gerekgesini
ise, mekanizmanin KDV Direktifi veya Avrupa Birligi'nin Isleyisi Hakkinda
Antlagsma’daki hizmet saglama 6zgiirliigli ile uyumlu olmamasi ve isletmeler
i¢in 6nemli bir idari yiik olusturmasina dayandirmigtir.*’

Boylece vergilendirilebilir tiim mal ve hizmet tedariklerine uygulanan bu
mekanizma, 23 Aralik 2019 tarihinde kabul edilen ve 1 Subat 2020 tarihinde
yiirtirliige giren 78/2019 sayili Romanya Acil Durum Yonetmeligi ile birlikte
yuriirliikten kaldirilmigtir.*®

% Gryziak, 30.

% Government Ordinance No. 23/2017 regarding the VAT Split Payment
Mechanism, Official Gazette no. 706 / August 31, 2017, Erigim Tarihi: Temmuz 2,
2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.taxand.com/wp-
content/uploads/2017/09/taxhottopics_1 sept 2017 en-1.pdf.

European Commission, November Infringements Package: Key Decisions,
Briikksel, 8 Kasim 2018, Erisim  Tarihi:  Haziran 17, 2024,
https://ec.europa.eu/commission/presscorner/detail/en/MEMO 18 6247.
Emergency Ordinance No. 78/2019 Regarding the Changes of Some Normative
Acts and the Establishment of Some Measures in the Field of Agriculture, as well
as for the Approval of Fiscal-Budgetary Measures (Ordonantd de Urgenta nr. 78
din 18 Decembrie 2019 Privind Modificarea unor Acte Normative si Stabilirea
unor Masuri in Domeniul Agriculturii, Precum si Pentru Aprobarea unor Masuri
Fiscal-Bugetare), Erisim Tarihi: Temmuz 2, 2024,
https://legislatie.just.ro/Public/DetaliiDocumentAfis/221169.
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3. Tiirk Katma Deger Vergisinde Tevkifat Sistemi (Katma Deger
Vergisi Sorumlulugu)

Verginin asil bor¢lusunun®® disinda bir kavram olan vergi sorumlulugu,
213 sayilt Vergi Usul Kanunu’nun 8. maddesinin 2. fikrasinda diizenlenmis
olup “Verginin 6denmesi bakimindan, alacakli vergi dairesine kars1 muhatap
olan kisidir.” seklinde tanimlanmustir. Ancak KDV’ de miikellef ve sorumluluk
kavramlari, birbirine olduk¢a yakin olup her ikisi de vergilemede araci rolii
iistlenmekte; her ikisi de KDV yi nihai tiiketicilerden tahsil edip ilgili vergi
dairesine yatirilmasina aracilik etmektedir.>

3065 sayili KDV Kanunu’nun 9. maddesinde®® “vergi sorumlulugu”
baslig1 altinda diizenlenen KDV tevkifati uygulamasi, Kanun’da belirlenen
kisilerin (alicilarin), satin almis oldugu mal veya hizmete iliskin KDV ’yi

49 “Miikellef, vergi kanunlarina gore kendisine vergi borcu terettiibeden gercek veya
tiizel kisidir.”(213 say1l1 Vergi Usul Kanunu Madde 8/1)

Siikrii Kizilot, A¢iklamali ve I¢tihatli Katma Deger Vergisi Kanunu ve Uygulamast,
6. bs (Ankara: Yaklasim Yayimncilik, 2012), 487.

“Miikellefin Tirkiye i¢inde ikametgdhinin, igyerinin, kanuni merkezi ve is
merkezinin bulunmamasi hallerinde ve gerekli goriilen diger hallerde Maliye
Bakanligi, vergi alacagmin emniyet altina alinmasi amaciyla, vergiye tabi
islemlere taraf olanlari verginin 6denmesinden sorumlu tutabilir. Su kadar ki
Tiirkiye'de ikametgahi, igyeri kanuni merkezi ve ig merkezi bulunmayanlar
tarafindan katma deger vergisi miikellefi olmayan gercek kisilere elektronik
ortamda sunulan hizmetlere iligkin katma deger vergisi, bu hizmeti sunanlar
tarafindan beyan edilip ddenir. Maliye Bakanligi elektronik ortamda sunulan
hizmetlerin kapsamu ile uygulamaya iliskin usul ve esaslar1 belirlemeye yeklidir.
Fiili ya da kaydi envanter sirasinda belgesiz mal bulunduruldugu veya belgesiz
hizmet satin alindiginin tespiti halinde, bu alislar nedeniyle ziyaa ugratilan katma
deger vergisi, belgesiz mal bulunduran veya hizmet satin alan miikelleften aranir.
Belgesiz mal bulundurduklari veya hizmet satin aldiklar1 tespit edilen
miikelleflere, bu mal ve hizmetlere ait alis belgelerinin ibrazi igin tespit tarihinden
itibaren 10 giinliik bir siire verilir. Bu siire iginde alis belgelerinin ibraz
edilememesi halinde, belgesi ibraz edilemeyen mal ve hizmetlerin tespit
tarihindeki emsal bedeli iizerinden hesaplanan katma deger vergisi, alislarim
belgeleyemeyen miikellef adina re’sen tarhedilir. Bu tarhiyata vergi ziyai cezasi
uygulanir. Ancak belgesiz alinan mal ve hizmetleri satanlara, bu satislarla ilgili
olarak, vergi inceleme raporuna dayanilarak katma deger vergisi tarhiyati yapildigi
takdirde, ziyaa ugratilan vergi ve buna iligkin ceza ayrica alicilardan aranmaz.
5300 sayil1 Tarim Uriinleri Lisansh Depoculuk Kanununa gore diizenlenen iiriin
senetlerinin, senedin temsil ettigi iiriinii depodan ¢ekecek olanlara teslimine ait
katma deger vergisinin 6denmesinden lisansli depo isleticileri sorumludur.” (3065
sayll1 KDV Kanunu Madde 9)
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dogrudan vergi dairesine tamamen veya kismen kendilerinin yatirmasi
seklinde gergeklesmektedir.>? Ancak KDV miikellefiyeti bulunan ve tevkifat
uygulayan alicinin indirim hakkina sahip olmasi, vergi yiikiiniin iizerinde
kalmasint  o6nlemekte; diger bir ifadeyle tipki bolinmiis 6deme
mekanizmasinda da oldugu gibi aliciya ek bir mali yiik olusturmamaktadir.®

Tirk KDV tahsilatinda 6nemli bir yer tutan tevkifat sistemi, baz1 AB {iye
devletlerinde uygulanan bdliinmiis 6deme mekanizmasindan farklilik
gostermektedir. Buna gore, ihtiyari olmayan Tiirk KDV tevkifati, tam tevkifat
ve kismi tevkifat olarak ikiye ayrilmaktadir. Tam tevkifatta, belirli
sektorlerdeki tedarikler i¢in teslim veya hizmet bedeli iizerinden hesaplanan
KDV’nin tamami, mal veya hizmetin alicilar1 tarafindan vergi dairesine
O0denmekte iken; kismi tevkifatta, hesaplanan KDV’nin Hazine ve Maliye
Bakanliginca belirlenen orani mal veya hizmetin alicilar tarafindan, kalan
orani da islemi yapan tarafindan vergi dairesine beyan edilip 6denmektedir.>

KDV’de tevkifat mekanizmasi ile KDV o6deme yiikiimliliigii yer
degistirerek vergi alacagi giivence altina alinmaya ¢aligilmakta, vergi kayip ve
kacakeiligi ile miicadele edilmektedir. Tevkifat sistemi ile her ne kadar tahsil
edilecek vergi miktar1 artmasa da verginin tahsilat orani artacagindan 6zellikle
sahte belge ile miicadelede bu sistem uygulamada Onemli bir yer
tutmaktadir.%®

Boylece tam tevkifat ile kapsami olduk¢a genis tutulan kismi tevkifat
sayesinde, herhangi bir kagakgilik girisiminde bulunan saticinin vergi kaybini
Onleyici faaliyetleri en bagta engellenmekte; ayn1 zamanda Hazineye reel nakit
akis1 saglanarak KDV nin tahsilat fonksiyonu yerine getirilmis olmaktadir.>®
Bu sektorler arasinda ingaat, hurda metal, cam, plastik ve kagit, danigmanlik

52.26/04/2014 tarih ve 28983 sayili Resmi Gazete’de Yaymnlanan Katma Deger
Vergisi Genel Uygulama Tebligi, Erisim Tarihi: Agustos 14, 2024,
https://www.gib.gov.tr/fileadmin/mevzuatek/kdvgeneluygulamatebligi/kdvgenelu
ygulamatebligi_1c.pdf.

Ceyhan Inaltong, Katma Deger Vergisinde Tevkifatin Nedenleri, Gelisimi ve
Uygulama Esaslari, (Istanbul: Maliye Hesap Uzmanlar1 Dernegi, 2013), 67.

5 26/04/2014 tarih ve 28983 sayili Resmi Gazete’de Yayimnlanan Katma Deger
Vergisi Genel Uygulama Tebligi, Erisim Tarihi: Agustos 14, 2024,
https://www.gib.gov.tr/fileadmin/mevzuatek/kdvgeneluygulamatebligi/kdvgenelu
ygulamatebligi 1c.pdf.

Nuri Deger, A¢iklamali ve Uygulamali Katma Deger Vergisi Kanunu, (Ankara:
Yaklasim Yayincilik, 2016), 322.

5% [naltong, 74-75.
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ve denetim hizmetleri, bazi tamir hizmetleri gibi 6zellikle KDV tahsilatinda
yikksek risk olusturan alanlar bulunmaktadir.’’” KDV Kanunu’nun
gerekcgesinde de belirtildigi tizere ilgili maddede sayilan haller, idarece takibin
giic oldugu; dolayisiyla verginin tarh, tahakkuk ve tahsilatinda kaybin
miimkiin oldugu haller olarak Ongoériilmiistiir. Ayrica Hazine ve Maliye
Bakanliginca sayilan bu hallerin disinda vergi alacagimi giivence altina
alabilmek i¢in miikellefin digindaki diger kisilerin de verginin 6denmesinden
sorumlu tutulabilecegi belirtilmistir.%

Gorildiigi iizere, Tirk KDV sisteminde uygulanan bu yontem “saticinin
blokeli KDV hesabinin” oldugu KDV’de boliinmiis 6deme mekanizmasindan
farkli olup KDV tahsilatinin alternatif yollarindan bir diger yoOntemini
olusturmaktadir. Ancak bdliinmiis 6deme mekanizmasi kapsaminda; Polonya,
Hollanda ve Romanya’da KDYV, saticinin bankasi tarafindan olusturulan 6zel
blokeli KDV hesabina aktarilirken; buna karsilik, Cek Cumhuriyeti ve
Italya’da vergi dairesinin hesabma dogrudan 6dendigi igin bu iilkelerin
boliinmiis 6deme mekanizmasi, Tiirk KDV tevkifati sistemine daha yakin bir
uygulama olarak kargimiza ¢ikmaktadir.

Sonug¢

Topluluk igi kayip tiiccar kacakeiligi (MTIC Fraud), 1993 yilindan beri
AB’de vyiirlirliikte olan ve gecici olarak tasarlanan KDV sisteminin
aciklarindan dogmustur. Bu sistem, AB iiye devletleri arasinda sinir Gtesi
islemlerde sifir oranli KDV uygulamasina dayanir. Bu durumda, tacirler bagka
bir iiye devletten sifir oranli KDV’li mal veya hizmet satin almakta ve
ardindan s6z konusu mal veya hizmeti kendi iiye devletinde KDV’li bir
sekilde satmaktadir. Ancak miikellef vergi idarelerine 6demesi gereken
KDV’yi 6demeden ortadan kaybolmaktadir. Dongiisel (Carousel) kagakeilik
ise, mal veya hizmetlerin zincirin basladig ilk {iye devlete geri satilmasiyla
sonu¢lanmakta ve bu dongii siklikla devam etmektedir.

Nihai KDV sistemine yoOnelik adimlar atan AB’nin, iiye devletler
arasinda gecici KDV sistemi reformu konusunda su an igin tam anlamiyla bir

5 “Bazi sektorlerde farkli 6deme vadelerinin olusturulmasi imkaminin Hazine ve

Maliye Bakanligina verilmesi suretiyle, sinirsiz yetki kullamimi gergevesinde
Anayasa’daki esitlik ilkesinin zedelendigi yorumuna gidilebilir.” inaltong, 111.

%8 25/10/1984 tarih ve 3065 sayili KDV Kanunu Genel Gerekgesi Kanun Tasaris1 ve
Komisyon Raporlari, Madde 12, Erisim Tarihi: Agustos 14, 2024, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.gib.gov.tr/fileadmin/
mevzuatek/gerekceler/KDV/cilt 2 3065 sayili_kanun.pdf.
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uzlagt saglayamadigi asikardir. Bu sebeple topluluk ici kayip tiiccar
kacakeilig ile miicadele edilebilmesi adina iiye devletler i¢in ¢esitli ¢oziimler
dretilirken; bunlardan bazilari, KDV sistemininin temelini hedef almakta,
bazilar1 ise, kagakciligin Onlenmesine yonelik ¢esitli stratejilere
yonelmektedir.

Iste bu kapsamda alternatif tahsilat yontemlerinden biri olan KDV’de
boliinmiis 6deme mekanizmasi, birkag liye devlet tarafindan benimsenmis,
birkagi ise, halen bu mekanizmayr uygulamaya devam etmektedir. Ancak
maliyetleri azaltabilecek yeni teknolojilere ragmen yine de uygulama
maliyetlerinin yiliksekligi iye devletleri ve isletmeleri bu yontemin daha genis
capta benimsenmesini desteklemekten alikoymaktadir.

Bu mekanizmanin temel sorunu su an i¢in uygulama parametrelerine
bagli olarak degisen ek maliyet ve uyum yiikii getirmesidir. Hatta is diinyasi
ve bankacilik sektorii i¢in en maliyetli ¢ozlimlerden biri olabilecegi ileri
stiriilmekte ve topluluk i¢i kayip tiiccar kagak¢iligini 6nlemede tam anlamiyla
yeterli olamayacagi goriisli hakimiyetini stirdirmektedir.

Bakildiginda 1985 yilindan beri sistemizde yer bulan Tiirk KDV tevkifati
yontemi de ayn1 amaca hizmet etmekte; tahsilatin etkin, hizli bir sekilde
yapilmasi i¢in olast vergi kayiplari karsisinda vergi alacagini giivence altina
almay1 amaglamaktadir. Tiirk KDV tevkifati, bir taraftan hazinenin alacagina
zaman kaybetmeden dogrudan kavusmasini saglarken; diger taraftan miikellef
tizerinde ek bir mali yiik yaratmamaktadir. Bu yoniiyle KDV kacakgilig ile
miicadele amacina, boliinmiis 6deme mekanizmasindan daha etkin ve hizli bir
sekilde hizmet ettigi goriilmektedir. Ancak tevkifat oranlarinin giiniin
sartlarina gore belirlenmesi vergi hasilati agisindan oldukga 6nem arz etmekte;
Hazine ve Maliye Bakanligima verilen genis yetkilerin miikellef haklari
acisindan Anayasal smirlar icerisinde dikkatli bir sekilde kullanilmasi
gerekmektedir.

Yapay zekanin her gecen giin gelistigi teknolojiyle birlikte kacakeilik
faaliyetlerinin tespiti, AB a¢isindan nihai KDV sistemine gegis ile miimkiin
goriilmekte; hatta ortak bir AB KDV sisteminin getirilmesi ile bu sorunlarin
o6nemli Olciide azaltilabilecegi ileri siirilebilmektedir. Ancak yine de KDV
kagake¢iligi ile miicadelede hangi yontemin en uygun yontem olacagini
belirlemek ¢ok yonlii bir analiz gerektirmektedir.
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0z

Bu ¢alismada, iklim degisikligi agisindan dnem arz eden Arktik Bolgesi'ne
yonelik olarak Avrupa Birligi (AB) nin hukuki diizenlemelerinin kapsamindaki
degisim ile bu diizenlemelerin Arktik Bolgesi’'ndeki iklim degisikliginin etkilerinin
azaltilmasima  yonelik  saglayabilecegi  katkilar ~ AB  hukuku  temelinde
degerlendirilmektedir. Bu c¢ercevede, c¢alisma sorusu iki béliimde incelenmistir.
Birinci boliimde Paris Tklim Anlagmast ve Avrupa Yesil Mutabakat: temelinde, AB ‘nin
Arktik Bolgesi'ne yénelik olarak diizenlemelerinin muhtevasindaki degisim AB
hukuku kapsaminda ele alimmistir: Ikinci béliimde ise, AB nin Arktik Konseyi nde
bulunan iiye devletleri araciligiyla Arktik Bolgesi’'ndeki iklim degisikligi ile
miicadelede etki alanini hukuki perspektifle nasil genisletmeye ¢alistigi incelenmistir.
Elde edilen neticede AB nin Paris Iklim Anlasmasi ve AB miiktesebatindaki kurallar
temelinde Arktik Bolgesi'ndeki sera gazi emisyonlarini azaltim hedeflerini elde
etmede istikrarly bir hukuksal ¢erceve olusturarak Arktik Bélgesi’'ndeki eylemleri
Paris Iklim Anlasmasi temeline yerlestirmeye tesvik ettigi goriilmektedir.
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Analysis of European Union’s Current Climate Regulations on the Arctic
Region from a Legal Perspective

Abstract

This paper is an effort to review the change in the legal regulations of the
European Union (EU) towards Arctic Region, which is important in terms of climate
change studies, and to consider its contributions towards the green transformation
and reducing the effects of climate change in the Arctic Region based on EU law. In
this context, the research question was examined in two parts. In the first part, the
change in the regulations of the EU based on the Paris Agreement and the European
Green Deal is discussed within the framework of the EU law. In the second part, it is
analyzed how the EU tries to expand the sphere of its influences in the Arctic Council
through its Member States in combating climate change from a legal perspective. As
a result, the research finds out that the EU encourages all the actions in the Arctic
Region to be based on the Paris Agreement by following a stable legal framework in
achieving the reducement of greenhouse gas emisssions targets in the Arctic Region,
on the grounds of the Paris Agreement and the rules in acquis communautaire.

Keywords: Arctic Region, Arctic Council, green transformation, climate change,
renewable energy, European Union.

Giris

Iklim degisikligi, Arktik Bolgesi’nin karsilastigi ve daha énce benzeri
goriilmemis bir kriz noktasina gelen genis kapsamli tehdidi olusturmaktadir.?
Arktik Bolgesi, ozellikle kiiresel 1sinmaya karsi duyarli olup, son elli yil
boyunca gezegenin ortalamasindan t¢ kat daha hizli 1sinmaya maruz
kalmistir. Bunun sonucunda ise, Arktik Bolgesi boyunca siirekli donmus olan
topraklardaki buz tabakalar1 ¢oziilmektedir.? Bugiinkii Arktik denizinin buz
ylizeyi 1850°den beri en diisiik seviyesinde olup, 2050 yilindan 6nce yazlari
buz yiizeyinin olmadig1 kosullara ulasabilecegi dngériilmektedir.® Ayrica, buz
tabakalarinin erimesi ile birlikte, Avrupa ile Asya arasindaki deniz
tagimaciligindaki mesafeyi kisaltabilecek ve maliyetleri azaltabilecek yeni
deniz rotalar1 belirmekte olup, fakat ayni zamanda bu rotalarda

v IPCC, Climate Change 2021: The Physical Science Basis, Summary for Policy
Makers to the Sixth Assessment Report of the Intergovernmental Panel on Climate
Change, p. 5, Erisim Tarihi: Eylil 11, 2024, https:/www.ipcc.ch/
report/ar6/wgl/downloads/report/IPCC_AR6_WGI_SPM.pdf.

2 1Ibid, p. 16.

3 IPCC, Climate Change 2021: The Physical Science Basis, The Working Group I
contribution to the Sixth Assessment Report, 2021, p. 15, Erisim Tarihi: Eyldl 11,
2024, https://report.ipcc.ch/ar6/wg1/IPCC_AR6_WGI FullReport.pdf.
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gerceklestirilen deniz tagimaciligr faaliyetlerinden kaynaklanan sera gazi
emisyonlari da bir diger sorun olarak ortaya ¢ikmaktadir.*

Avrupa Birligi (AB)’nin  Arktik Bdlgesi'ne yonelik  etkisi
degerlendirildiginde, AB’nin kiiresel sera gazi emisyonlarindaki %8 payi ile
Arktik Bolgesi’ndeki 1sinmaya etkide bulundugu belirlenmis; ek olarak Arktik
Bolgesi’nin 1sinmasin1 ve kar ve buz tabakalarinin erimesini hizlandiran ve
zararli bir hava kirleticisi olan siyah karbonun Arktik Bolgesi’ndeki
birikiminden yaklasik olarak %36 oraninda sorumlu oldugu tespit edilmistir.®
Arktik Bolgesi’ndeki sular kat eden 300 ton briit agirligin yukarisindaki
gemilerin %15’inden fazlasi, AB iiye devlet bayragina sahip veya AB’de
yerlesik sirketlerin miilkiyetinde olup, Arktik Bolgesi’ndeki deniz
ulagimindan salinan siyah karbonun %17’sinden ve CO>’nin %31’inden
sorumludur® Istatistiki verilerden de goriilecegi iizere, AB’nin Arktik
Bolgesi’ndeki faaliyetleri iklim degisikligine etkide bulunmaktadir.

Diger yandan Paris iklim Anlasmasi, Konsey tarafindan 11 Nisan 2016
tarihli 2016/590 sayili kararla onaylanmis olup, bdylece AB, Paris iklim
Anlagsmast’nin tarafi haline gelmistir. Paris Iklim Anlasmasi temelinde,
Avrupa Komisyonu AB ekonomisinin karbonsuzlastirilmasina yonelik olarak
Avrupa Yesil Mutabakati’n1 ilan etmis ve 2021/1119 sayili Avrupa iklim
Kanunu yiirtrliige girerek 2050 iklim notr Avrupa hedefi belirlenmistir. Bu
cercevede, faaliyetleriyle Arktik Bolgesi’ndeki kiiresel 1sinmadan sorumlu
oldugu ifade edilen AB’nin, 2019 tarihli Avrupa Yesil Mutabakati ile
2021/1119 sayili Avrupa iklim Kanunu’nun yiiriirliige girmesinden sonra
Arktik Bolgesi’ne yonelik olan diizenlemelerini bu hukuki gelismeler ile
uyumlu hale getirebilmek hususunda’ AB miiktesebatinda hangi adimlarin
atildiginin tespiti de bu gercevede Onem arz etmektedir. Zira, metinde
goriilecegi iizere, basta Avrupa Birligi’nin Isleyisi Hakkindaki Antlasma
(ABIHA)’min 191. maddesi olmak iizere AB miiktesebati, AB nin bu asamaya
kadar Arktik Bolgesi’nde neden oldugu sera gazi emisyonlarini ve siyah

Anne-Sophie Cre’pin et al; “Arctic Climate Change, Economy and Society
(ACCESS): Integrated perspectives”, Ambio, 46(2017):341-354,
doi:10.1007/s13280-017-0953-3, p. 345-346.

European Commission. Overview of EU actions in the Arctic and their impact
Final Report, p. 5, June 2021, Erisim Tarihi: Eylil 11, 2024, https://eprd.pl/wp-
content/uploads/2021/06/EU-Policy-Arctic-Impact-Overview-Final-Report.pdf.

® 1Ibid, p. 7.

Romain Chuffart et al; “Our common arctic? A more sustainable EU-arctic nexus
in light of the European green deal”, The Polar Journal 11 no:2, (2021):284-302,
doi: 10.1080/2154896X.2021.1978757, p. 295.
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karbon birikimini azaltmaya ve ortadan kaldirmaya yonelik sorumluluk
yiikleyecek diizenlemelere de sahiptir.2 Ayrica Avrupa Yesil Mutabakat1 da,
sadece AB i¢ hukukuna ydnelik olarak etki doguran ve Avrupa ekonomisinin
karbonsuzlastirilmasini hedefleyen bir strateji belgesi degildir, ayn1 zamanda
AB’nin dis politikasina dair hukuki diizenlemelerinde de dikkate aldig1 6nemli
bir arag olarak etkide bulunmaktadir.® Bu temelde, Stepien ve Raspotnik’in de
ifade ettigi iizere, Avrupa ekonomisinin karbonsuzlastirilmasini hedefleyen
Avrupa Yesil Mutabakati, AB’nin Arktik Bolgesi’nde yuriittiigii basta
denizcilik faaliyetleri olmak iizere, tiim faaliyetlerinden kaynaklanan siyah
karbon birikiminin engellenmesi, sera gazi emisyonlarinin azaltilmasi gibi
eylemlerine de hukuki olarak yansimaktadir.'

Ayrica AB’ye iiye devletlerden olan Finlandiya, Isve¢ ve Danimarka’nin
Arktik Konseyi’ne'! iiye oldugu géz oniinde bulunduruldugunda, Paris iklim
Anlagmasi’nin ve Avrupa Yesil Mutabakati’nin bu liye devletler araciligiyla
Arktik Bolgesi’ndeki diizenlemelere etkisi de AB hukuku agisindan énem arz
etmektedir. Bu sebeple calismada, AB hukukunun bir parcasi haline gelen
Paris Iklim Anlagsmasi’min AB’nin Arktik Bélgesi’ne yonelik olarak iklim
diizenlemelerine nasil bir etkide bulundugunun tespit edilmesi de
hedeflenmektedir. Branford’un “Briiksel etkisi” olarak ifade ettigi ve AB’nin
kendi i¢ hukukunda ilgili alanda kiiresel standartlart belirleyen mevzuati
olusturarak izledigi hukuki politikalarla AB iiyesi olmayan iilkelerde yerel

Seita Romppanen; “Arctic climate governance via EU law on black carbon?”,
Review of European, Comparative & International Environmental Law 27, no:3,
(2018):45-54, p. 47. Romain Chuffart ve Andreas Raspotnik; “The EU and its
Arctic spirit: Solving Arctic climate change from home?”, Furopean View 18, no.2
(2019):156-162, p. 159-160.

Adam Stepien ve Andreas Raspotnik, “Continuity with Great Confidence: The
European Union’s 2021 Arctic Policy Update”, The Arctic Institute Center for
Circumpolar Security Studies, October 2021, p. 7, Erisim Tarihi: Eylil 11, 2024,
https://www.thearcticinstitute.org/wp-content/uploads/2021/10/Continuity-with-
Greater-Confidence-The-EUs-Arctic-Policy-Update-2021.pdf.

10 Adam Stepien ve Andreas Raspotnik, “Continuity with Great Confidence: The
European Union's 2021 Arctic Policy Update”, p. 8.

1996 yilinda kurulan Arktik Konseyi, bir kurucu anlagma ile olusturulmus degildir,
bu sebeple de uluslararasi hukuk kisiliginden yoksundur. Ancak yine de, ¢evrenin
korunmas: ve siirdiiriilebilir kalkinma alanlarida mevcut Arktik sisteminin temel
kurulugunu olusturmaktadir (Mar Campins Eritja, “The European Union and the
North: Towards the Development of an EU Arctic Policy”, Ocean Yearbook
27(2013): 459-486, p. 481).

11
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mevzuatin olusmasmi ve uluslararast hukukun gelisimini etkilemesi'?
anlamina gelen stratejisinin, AB’nin yogun bir ¢evre mevzuatina sahip oldugu
dikkate alindiginda Arktik Bolgesi'nde uygulanacak kiiresel c¢evre
standartlarinin ~ olusturulmasina da 6nemli katki  saglayabilecegi
ongoriilmektedir.'® 2006 yilinda yayimlanan “AB’nin Yenilenen Siirdiiriilebilir
Kalkinma Stratejisi”’nde ekonomik, sosyal ve ¢evresel boyutlariyla simdiki ve
gelecek nesillerin yasam ve refah kalitesinin siirekli olarak iyilestirilmesi
olarak ifade edilen siirdiiriilebilir kalkinma ilkesi'* ve AB’nin birincil
hukukunda yer alan ve paylasimli yetki alam® olarak diizenlenen g¢evre
alaninda, ozellikle kiiresel iklim degisikligi ile miicadelede uluslararasi
taahhiitler verme yetkisine sahip olmasi, AB’nin bu alanlarda uluslararasi
hukuku da etkileyebilecek sekilde politikalar belirlemesine dayanak
saglamaktadir.'®

Caligmanin 6nemi, AB’nin iklim degisikligi ile miicadele konusundaki
mevzuatinin yogun ve dinamik olusu dikkate alindiginda, AB miiktesebatinin
Arktik Bolgesi diizenlemelerine etkisindeki degisimin giincelliginden
kaynaklanmaktadir. Bu konuda alanyazinda yapilan arastirmalarin da sinirl
sayida olmas1 dikkate alindiginda, Arktik Bolgesi’ni odak noktasi olarak alan
bu calismanin 6zellikle AB hukuku alanindaki alanyazina katki saglayacagi
diisiiniilmektedir. Calismanin arastirma c¢ergevesi ise, AB’nin Arktik
Bolgesi'ne iliskin hukuki diizenlemelerinde Paris Iklim Anlasmasi’nin
etkisinin, AB hukuku kapsaminda incelenmesidir.

I- AB’nin Arktik Bolgesi’ne Yonelik Hukuki Diizenlemelerinin
Tarihsel Cercevede Degerlendirilmesi

AB’nin  Arktik Bolgesi'ne  yonelik olarak mevcut  hukuki
diizenlemelerinin anlasilabilmesi agisindan tarihsel olarak, iklim degisikligi
ile miicadelede uluslararasi anlagsmalarin AB’nin Arktik Bdlgesi’ne iligkin

2 Anu Bradford, The Brussels Effect: How the European Union Rules the World,
2020, Oxford University Press,
https://doi.org/10.1093/0s0/9780190088583.001.0001, p. 18.

Chuffart et al, “Our common arctic? A more sustainable EU-arctic nexus in light
of the European green deal”, p. 285.

Art Kovaci¢, “European Union and Sustainable Development Indicators”,
Management of Sustainable Development Sibiu 9, No.2, (2017):19-29, p. 21.

15 Avrupa Birligi’nin Isleyisi Hakkinda Antlasma (ABIHA) nin, 4(2)(e) ve 191(1).
maddeleri.

Chuffart et al, “Our common arctic? A more sustainable EU-arctic nexus in light
of the European green deal”, p. 288.
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politikalarindaki  doniisime nasil etkide bulundugunun incelenmesi
gerekmektedir. Bu c¢ergevede birinci bolimde, iklim degisikligi ile
miicadelede uluslararasi anlagsmalar da dikkate alinarak, AB’nin Arktik
Bolgesi’ne yonelik diizenlemelerindeki doniisiim incelenecektir.

A- AB’nin Paris iklim Anlasmas1 Oncesinde Arktik Bolgesi’ne
Iliskin Hukuki Diizenlemelerinin Degerlendirilmesi

AB’nin Arktik Bolgesi’ndeki enerji kaynaklarina yonelik ilgisi, 2006
yilinda yenilenen ve temel Oncelikleri arasinda enerji verimliligi ve
yenilenebilir enerji alaninda igbirligini gelistirmek bulunan Kuzey Boyutu
girisiminde agikga goriilebilir hale gelmistir.!” Kuzey Boyutu girisiminin
temel cergeve metninde, iklim degisikligi alaninda ve c¢evre mevzuatinda
isbirligi ve Arktik Bolgesi ekosistemlerinin korunmasi ile enerji alaninda
ekonomik isbirligine vurgu yapilmaktadir.'®

AB’nin Arktik Bolgesi’ne iliskin 2008 yilinda yayinladigi “Topluluk
Arktik Politikasi”n1 gelistirmesine neden olan &nemli gelisme ise, iklim
degisikliginin Arktik Bolgesi iizerindeki etkisine olan endisesidir. Ozellikle
hizl bir sekilde eriyen buz kiitleleri, yeni su yollar1 olusumuna ve bdlgedeki
muazzam hidrokarbon kaynaklara ulasilabilirligi artirmaktadir. Bu
gelismelere kars1 olarak iklim Degisikligi ve Uluslararas1 Giivenlik Yiiksek
Temsilcisi ile Avrupa Komisyonu’nun 14 Mart 2008 tarihli hazirladigi
dokiimanda, “Avrupa’nin bolgedeki ticaret ve kaynak menfaatlerini etkili bir
sekilde giivence altina almak i¢in, yeni ticaret yollarina erisim ve bdlgesel
iddialar iizerindeki tartigsmalar1 ele alan bir ihtiyacin artmakta oldugu” ifade
edilmis ve bu sebeple, Arktik Bolgesi’nde biiyiiyen jeo-strateji temelinde bir
AB Arktik Bélgesi politikasinin olusturulmas: dnerilmistir.’® Boylece birkag
ay sonra Avrupa Komisyonu tarafindan AB’nin Arktik Bolgesi’ndeki

17 Kuzey Boyut (Northern Dimension), Finlandiya nin girisimiyle 1997 Liiksemburg

Zirvesi’nde AB’nin gilindemine getirilmis ve AB-Rusya arasindaki iliskilerin
gliclendirilmesini ele almigtir. Bu politika ¢ercevesi 2006 yilinda giincellenmis ve
Kuzey Boyutu isbirliginin temel olarak ilgili politika belgeleri; AB, Rusya, Norveg
ve Izlanda arasinda 2007°de yiiriirliige girmistir (Ministry for Foreign Affairs of
Finland, Northern Dimension, 2009, p. 3, Erisim Tarihi: Eylil 11, 2024,
https://www.europarl.europa.eu/meetdocs/2009 _2014/documents/deea/dv/0209 /
0209 _05.pdf).

18 Tbid, p. 17.

19 High Representative and the European Commission, “Climate Change and
International Security”, 2008, p. 8, Erisim Tarihi: Eylil 11, 2024,
https://www.consilium.europa.cu/uedocs/cms_data/docs/pressdata/en/reports/993
87.pdf.
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menfaatlerini ve eylem alanlarini belirleyen ve iklim degisikliginin roliinii
ifade eden bir bildiri yaymlanmistir.?® Bu bildiride, “Arktik Bolgesi’ndeki
kaynaklarin, AB’nin enerji tedariki gilivenligini artirmaya katkida
bulunabilecegi” teyit edilmekte ve ayrica, “Arktik Bolgesi’nin kendine 6zgii
kirilgan yapisi dikkate almarak kati c¢evre standartlar1 temelinde
hidrokarbonlarin gikarilmasinin desteklendigi” de ifade edilmektedir.?! Bildiri
cercevesinde AB’nin Arktik Bolgesi’ne iliskin diizenlemeleri ii¢ temel
eksende belirlenmigtir:

Arktik Bolgesi’ni yerli halkiyla beraber korumak ve muhafaza etmek,
Siirdiiriilebilir kaynaklarin kullanilmasini tesvik etmek,
Arktik Bélgesi’nde genisletilmis ¢ok tarafli yonetime katki saglamak.??

Bu ii¢ temel eksen ¢ergevesinde belirlenen eylem alanlarindan birisi de,
iklim degisikligini azaltmaya yonelik uluslararasi ¢abalar1 giiclendirmek ve
iklim degisikliginin etkilerine yonelik uyum desteginin saglanmasina ihtiyag
duyulan alanlar belirlemek olarak ifade edilmistir.?® Bu g¢er¢evede Arktik
Bolgesi’nde birincil enerji tasarrufunun gelistirilmesi, enerji verimliligi ve
yenilenebilir  enerji  kaynaklarmin  kullanilmasi  iizerine isbirligini
giiclendirmek hedefi ortaya konmustur.?* Ayrica, Arktik Bolgesi’ndeki deniz

20 Natalie Dobson ve Seline Trevisanut, “Climate Change and Energy in the Arctic—
The Role of the European Union”, The International Journal of Marine and
Coastal Law 33 (2018):380-402, p. 384-385.

2L Tbid, p. 393-394.

22 Commission of the European Communities, The European Union and the Arctic

Region, Brussels, 20.11.2008, p. 3, Erisim Tarihi: Eylil 11, 2024, https://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0763:FIN:EN:pdf.

Simon Schunz, Bram De Botselierb ve Sofia Lopez Piqueres; “The European

Union’s Arctic policy discourse: green by omission”, Environmental Politics, 30,

no. 4, (2021):579-599, p. 585-586. Bu ii¢ temel eksen, AB’nin Arktik Bolgesi’ne

yonelik ileri ¢alismalarinin da temelini olugturmustur (M. Elvira Mendez-Pinedo
ve Alesia Fralova; “The EU Arctic policy and its critique: a view under Tocci’s
theory on foreign policy and normative power (Part 1)”, Juridical Tribune 9, no:

2,(2019):344-362, p. 352).

Commission of the European Communities, The European Union and the Arctic

Region, p. 3.

Ibid, p. 4. Siirdiiriilebilir kalkinmanin &niindeki en temel zorluk olarak iklim

degisikligi ile miicadele etmenin anahtar unsurlarindan birisi de, fosil yakit

kullanimmin azaltilmas1 ve temiz enerji kaynagi olarak yenilenebilir enerjinin
tegvik edilmesidir. 2008 tarihli bildiri ile, AB’nin Arktik Bolgesi’ne yonelik olarak
o6nem kazanmaya baslayan iklim degisikligi ile miicadele diizenlemelerinde de, bu
sebeple yenilenebilir enerji kaynaklarinin tesviki yer edinmeye baglamistir.
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ulagiminda ¢evrenin korunmasi ilkesinin gozetilmesi ve ¢cevre dostu gemilerin
kullanilmasi da iklim degisikligi ile miicadelede bir diger eylem alani olarak
goze carpmaktadir.?®

Bildiride Arktik Bolgesi’nin kesfedilmemis hidrokarbon rezervlerini
icerdigi ve Arktik kaynaklarin, genel anlamda enerji ve hammaddeler ile ilgili
olarak AB’nin enerji giivenliginin genisletilmesine katkida bulunabilecegi
ifade edilmistir.?® Bu cergevede AB’nin eylem alam, Arktik Bolgesi’ndeki
hidrokarbon kaynaklarin ¢evreye zarar vermeyecek sekilde kesfedilmesi,
cikarilmast ve naklini kolaylastiracak sekilde 6zellikle Norveg ve Rusya
Federasyonu ile, esit sartlar altinda ve karsilikli olarak piyasalara erisim
temelinde, uzun vadeli igbirliginin temellerini gliclendirmeye ¢alismak olarak
belirlenmistir. BOylece miimkiin olan en yiiksek c¢evre standartlarinin
gozetilmesinin tesvik edilmesi ve baglayict uluslararasi standartlarin
olusturulmasi bir diger eylem alan1 olarak bildiride yer almistir.?” Bildiriden
anlagildig1 lizere, AB’nin bu tarihte iklim degisikligi ile miicadelede fosil
yakitlarin  kullanilmasma karst kati bir enerji politikasinin olmadigt
goriilmektedir.

2012 yilinda ise Avrupa Komisyonu ve Yiksek Temsilci, “Arktik
Bolgesi’ne yonelik AB politikasinin gelistirilmesi”ni hedefleyen, AB’nin
Arktik Konseyi’nde gdozlemci statiisii i¢in girisimini de igeren ikinci Bildiriyi
yaymlanugtir.?® Tlgili Bildirinin siirdiiriilebilir kalkinma ve kaynaklarin

(Chuffart et al, “Our common arctic? A more sustainable EU-arctic nexus in light

of the European green deal”, p. 290).

Ibid, p. 8. Benzer tarihte gerceklestirilen bir diger ¢caligmada, iklim degisikliginin

sonuglarina bagl olarak artis gsteren denizcilik faaliyetlerinin, kirilgan konumda

bulunan Arktik Bolgesi ¢cevresine zarar verecegi endigesi ifade edilmistir. Bolgede
gerceklestirilen denizcilik faaliyetlerinden sadece petrol sizintilart degil, ayni
zamanda yerli halkin yagantisini tehdit edebilecek giirtiltii kirliligi, hayvan ve bitki
yasaminin olumsuz etkilenmesi gibi diger sonuglar da gerceklesmektedir. Ayrica
bolgede mevcut petrol ve dogalgaz rezervlerinin kesfi, ¢ikarilmasi ve isletilmesi
gibi diger faaliyetlerin kiiresel 1sinma sonucunda gergeklestirilmesinin
kolaylagmas1 halinde, bolgeye verilecek zarar daha da artabilecektir (Louise

Angelique de La Fayette, “The Consequences of Climate Change in the Arctic”,

Ocean Yearbook 23 (2009):39-88, p. 56-57).

% Tbid, p. 7.

27 Tbid, p. 7.

2 European Commission and High Representative of the European Union for
Foreign Affairs and Security Policy, Developing a European Union Policy towards
the Arctic Region: progress since 2008 and next steps, Brussels, 26.6.2012, Erisim
Tarihi: Eyliil 11, 2024, https://op.europa.eu/en/publication-detail/-
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kullanimu tizerine paragrafi, ayn1 zamanda Arktik Bolgesi’nde madencilik ve
petrol cikarma faaliyetlerinin artirilmasi hedefiyle baslamakta olup, AB’nin
yenilenebilir enerji sektoriiniin gelistirilmesi gibi potansiyel ekonomik
faaliyetlerin kesfine dair politikasina baglanmaktadir. AB’nin enerji politikasi
ile Arktik Bolgesi’nin stratejik 6nemi arasindaki baglanti, 2012 tarihli
Bildiride, Komisyon’un “AB’nin Enerji Politikast: Sinirlarimiz Otesindeki
Ortaklarimizla Yakin iliski Kurma (EU Energy Policy: Engaging with
Partners beyond Our Borders)” baslikh bildirisine® ve gelecekte acik deniz
petrol ve dogalgaz operasyonlarinin giivenligi lizerine 2013 Direktifi olacak
olan taslaga atifta bulunarak saglanmistir.*® Bildiride sdzii gecen 2013 tarihli
Direktif’in 52. paragrafinda Arktik Bolgesi sularmin, iklim degisikligi ile
miicadelede dnemli bir rol oynadigi belirtilmektedir. Bu vesileyle AB, Arktik
Konseyi’nde de iiye konumunda bulunan Isveg, Danimarka ve Finlandiya’y1
AB’nin politikalarin1 bu bdlgede savunmaya tesvik etmektedir.®!

Direktif’in dogrudan Arktik Bolgesi’ne atifta bulunan 33. maddesi,
“uluslararas1 diizeyde acik deniz petrol ve dogalgaz operasyonlarinin
giivenligine yonelik esgiidiimlii yaklagim” bagligini tagimaktadir. Direktif’in
bu hiikmii ise, Avrupa Komisyonu’nun, agik deniz petrol ve dogalgaz
operasyonlarimi ylriiten igiincii iilkelerle isbirligini tesvik edecegini ifade
etmektedir. Daha spesifik olarak ise, Komisyon’un, Arktik sularina iligkin
olanlar dahil olmak tizere, ilgili kiiresel ve bolgesel forumlarda agik deniz
petrol ve dogalgaz operasyonlari i¢in yiiksek giivenlik standartlarmi tesvik
edecegi belirtilmektedir.®? 2012 tarihli Bildiri ve 2013 tarihli Direktif’in ilgili

/publication/70245d63-201¢-47¢8-9091-d5¢07b96d964. Simon Schunz, Bram De
Botselierb ve Sofia Lopez Piqueres; “The European Union’s Arctic policy
discourse: green by omission”, p. 585-586.

European Commission, “On security of energy supply and international
cooperation - "The EU Energy Policy: Engaging with Partners beyond Our
Borders”, Brussels, 7.9.2011, Erisim Tarihi: Eylil 11, 2024, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0539.

Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 394-395.

3t Ibid, p. 396-397. llgili Direktif igin bkz.: Directive 2013/30/EU of the European
Parliament and of the Council of 12 June 2013 on safety of offshore oil and gas
operations and amending Directive 2004/35/EC, Official Journal of the European
Union, L 178/66, 28.6.2013, Erisim Tarihi: Eyldl 11, 2024, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0030.

Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 397.
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kisimlarinda ve maddelerinde goriilecegi tizere, AB’nin Arktik Bolgesi’ne
yonelik olarak fosil yakitlarin kullanilmasina iligkin kati bir enerji
politikasinin halen bulunmadig1 goriilmektedir.

Avrupa Parlamentosu, 12 Mart 2014 tarihli “Kuzey Kutbu i¢in AB
Stratejisi iizerine Karar”inda ise, Arktik Bolgesi’nde iklim degisikligi ile
miicadeleyi 6n plana ¢ikartmistir. Boylece, Avrupa Parlamentosu, AB’nin
ekonomik c¢ikarlarinin yaninda uluslararast hukuk cercevesindeki hak ve
ylikiimliiliiklerini, ¢cevre ve iklim ile ilgili verdigi taahhiitleri belirtmistir.
Ayrica Avrupa Parlamentosu Arktik Bolgesi’ne olan ilgisini, iiye devletlerden
Danimarka, Isvec ve Finlandiya’nin Arktik Konseyi iiyesi olmasina, Ispanya,
Almanya, Fransa, Birlesik Krallik, Hollanda, Polonya ve Italya’nin ise Arktik
Konseyi'nde gdzlemci iiye devlet olarak bulunmasina, izlanda ve Norveg’in
ise Avrupa Ekonomik Alam1 (AEA) ve Schengen Bolgesi vesilesiyle AB ile
bagl olmasina dayandirmistir.®® Iklim degisikligi ile ilgili ifadeler Avrupa
Parlamentosu’nun kararinda siklikla yer edinmistir. Ornegin 4. paragrafta,
yenilenebilir enerji, cevre teknolojileri, denizcilik sanayisi ve deniz
tagimacilign gibi alanlarda ekonomik firsatlar saglanabilecegine vurgu
yapilmis, ancak dogalgaz ve petrol de bu sektorler arasinda sayilmistir.® 15.
paragrafta ise, acik deniz petrol ve dogalgaz faaliyetlerine iligkin olarak
¢evrenin korunmasina 6zel 6nem verilmesi, bu ¢ergevede 2013/30/EU sayili
Direktif’in dikkate alinmasi vurgulanmigtir. Yine Kararin 20. paragrafinda,
Izlanda ile olan iliskilerin dnemi belirtilerek deniz ulasimi, jeotermal enerji ve
cevre gibi ortak menfaat alanlarinda yakin isbirliginin gelistirilmesi
diizenlenmistir. 37. paragrafta ise, enerji giivenliginin iklim degisikligi ile
oldukc¢a yakindan baglantili oldugu, bu sebeple AB’nin enerji giivenliginin,
fosil yakitlara olan bagimliliginin azaltilmasiyla, AB’de iiretilen yenilenebilir
enerjinin kullanilmasiyla ve enerji verimliligi tedbirleriyle iyilestirilmesi
gerektigi ifade edilmistir. Bdylece AB’nin, iklim degisikligi ile miicadelede
fosil yakit kullaniminin azaltilmasina dair olarak etkili bir politika
izleneceginin ilk ifadeleri yer edinmistir.

33 European Parliament, Resolution of 12 March 2014 on the EU strategy for the
Arctic, Strasbourg, Par. A, E, F, G, Erisim Tarihi: Eylil 11, 2024,
https://www.europarl.europa.eu/doceo/document/TA-7-2014-0236_EN.html.

3 Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 388.
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B- AB’nin Paris Iklim Anlasmasi Sonrasinda Arktik Bélgesi’ne
Yonelik Hukuki Diizenlemelerinin Degerlendirilmesi

AB’nin Arktik Bolgesi’'ne yonelik iklim degisikligi ile miicadele
politikalarinda siki énlemler almasina neden olan en énemli gelisme ise, Paris
Iklim Anlasmasi’nin yiiriirliige girmesidir. Birlesmis Milletler iklim
Degisikligi Cergeve Sézlesmesi (BMIDCS), Kyoto Protokolii ve Paris iklim
Anlagmasi’na diger devletlerin yani sira tek bolgesel ekonomik entegrasyon
organizasyonu olarak taraf bulunan AB, Paris iklim Anlasmasi gercevesinde
onemli iddiali hedefler belirlemistir. Paris Iklim Anlasmasi kapsaminda AB,
16 Ekim 2023’te sundugu giincellenmis ulusal katki raporunda, 2030 y1ili ile
birlikte sera gazi emisyonlarini 1990 seviyesine gore %55 azaltma
taahhiidiinde bulunmus ve 2050 yil1 ile birlikte ise, iklim notr bir AB yaratma
hedefini ortaya koymustur.*® AB’ nin bu hedefleri ise, iklim degisikligine karst
kirilgan konumda bulunan Arktik Bolgesi’ndeki enerji ve iklim politikalarinin
belirlenmesine temel olusturmaktadir.3

AB’nin Arktik Bolgesi’'ne iliskin enerji ve iklim politikalarini
belirlemesinde, kendi sorumlulugundan kaynaklanan olumsuz cevre
politikalarin1 telafi etme cabalar1 da etkili olmaktadir. Bu hususta, 2010
yilinda yaymlanan ve AB’nin Arktik Boélgesi’ne iliskin olarak cevre
politikalariimn etkisini iyilestirmeyi amaglayan® “Arktik Ayakizi Politika
Degerlendirmesi (Arctic Footprint Policy Assessment)” baslikli belgesinde
ozellikle iklim degisikligine iliskin olarak AB tarafindan salinan sera
gazlarinin Arktik Bolgesi’ndeki kiiresel etkinin %16’smin ve bolgedeki siyah
karbon emisyonlarmin %59’unun olusumuna katkida bulundugu ifade
edilmektedir.® Siyah karbon birikiminin kar ve buzdaki erime oranini artirdig
dikkate alindiginda, AB’nin Arktik Bolgesi’ne iliskin olarak kendi

% Spain and the European Commission on behalf of the European Union and its

Member States, The update of the nationally determined contribution of the
European Union and its Member States, Madrid, 16 October 2023, p. 1-2, Erigim
Tarihi: Eylil 11, 2024, https://unfcce.int/sites/default/files/NDC/2023-10/ES-
2023-10-17%20EU%20submission%20NDC%?20update.pdf.

Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 383.

Armand de Mestral, “The EU as an Arctic Power: Analysis of the Competence of
the EU in the Arctic by Policy Areas”, Dalhousie Law Journal 35, no. 2 (2012):
329-356, p. 353.

Sandra Cavalieri et al, EU Arctic Footprint and Policy Assessment Final Report,
(Berlin:Ecologic Institute Berlin, 2010), p. 118, Erisim Tarihi: Eylil 11, 2024,
https://arctic-footprint.eu/sites/default/files/AFPA_Final Report.pdf.
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sorumlulugunu da kabul eden bir iklim giindemini olusturmasi boylece
anlagilabilecektir.®® AB, ayrica 2018-2021 siirecinde “Arktik Bolgesi’nde
Siyah Karbon Eylemi (Action on Black Carbon in the Arctic region)” projesine
fon saglamistir. Bu proje, siyah karbonun azaltilmasi ve Arktik Bolgesi’nde
saglik, iklim ve ¢evre yoniinden olumsuz etkilerinin incelenmesine yonelik
calismalar1 desteklemeyi hedefleyen “Arktik Izleme ve Degerlendirme
Programi (Arctic Monitoring and Assessment Programme)” cergevesinde
yiiriitiilmiistiir.°

Avrupa Komisyonu’nun 2016 tarihli Bildirisinde, yukarida belirtilen
bilgiler temelinde, 2015 yilinda kabul edilen Paris iklim Anlasmasi’nin
ekonomilerin karbonsuzlastirilmasina dair emredici hiikiimlerinin dikkate
alindig1 goriilmektedir. Bu ¢ercevede 2016 tarihli Bildirinin enerji boliimii,
Arktik Bolgesi'nde yenilenebilir enerji projelerinin  gelistirilmesine
odaklanmakta ve petrol ve dogalgaz sektoriiniin 6nem derecesini ise oldukga
azaltmaktadir.** Ayrica Onceki belgelerde iklim degisikliginin Arktik
Bolgesi’ndeki etkilerine deginilmisken, 2016 tarihli belgede ise Arktik
Bolgesi’nin iklim degisikligine etkileri de ele alinmaktadir.*> Bdylece
Dobson’un da ifade ettigi {lizere, 2016 tarihli bildiri ile AB’nin Arktik
Bolgesi’ne iliskin diizenlemelerinde, iklim degisikligi ile miicadele temelinde
tedbirlerin dikkate alimmmasina yonelik olarak oOnemli bir degisim
gozlemlenmektedir.*

Bu diizenlemeler sonucunda 2016 yilinda ilan edilen “Arktik Bolgesi i¢in
Biitiinlesik AB Politikasi’nda, AB’nin bolgeye dair oncelikleri ifade
edilmistir. Bu oncelikler arasinda, “iklim degisikligi ile miicadele ve Arktik
Bolgesi c¢evresinin  korunmasi”, “Arktik Bolgesi’nde ve etrafinda
stirdiiriilebilir kalkinma” ve “Arktik Bolgesi meseleleri iizerine uluslararasi
isbirligi” ele alinmaktadir.** 2016 tarihli Bildiri incelendiginde, Paris iklim
Anlagmasi’nin yiiriirliige girmesinden sonra AB’nin Arktik Bolgesi’ndeki

3 Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the

Arctic— The Role of the European Union”, p. 384.

European Commission, Overview of EU actions in the Arctic and their impact
Final Report June 2021, p. 53.

Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 395-396.

Ibid, p. 389-390. Seita Romppanen; “Arctic climate governance via EU law on
black carbon?”; p. 45.

Natalie Dobson and Seline Trevisanut, “Climate Change and Energy in the
Arctic— The Role of the European Union”, p. 393.

4 Tbid.

40

41

42

43



AB’NIN ARKTIK POLITIKALARI 43

enerji meselelerine olan stratejilerinde bir degisim oldugu ifade edilebilir. Bu
hususta AB’nin Arktik Konseyi iiyeleri ve yerel halk ile birlikte isbirligi
halinde Paris Iklim Anlasmasi’nin bélgede uygulanmasina dair politikasini
netlestirdigi goriilebilmektedir.*® Her ne kadar AB nin Arktik Bolgesi’ndeki
petrol ve dogal gaz tedarikine stratejik bir ilgisi bulunsa da, 2016 tarihli
Bildiride Arktik Bolgesi’nde yenilenebilir enerjinin gelistirilmesi, Yesil
Ekonomi ve Mavi Ekonomi {izerine odaklandigi da tespit edilmektedir.
AB’nin Arktik Bolgesi’ndeki enerji politikalarindaki bu degisimde iklim
degisikligi ile miicadelede verilen uluslararasi taahhiitlerin rol oynadigim
belirtmek gerekecektir.*® Ancak yine de bildiri kapsamli agiklamalardan
uzaktir. Ornegin, deniz ulasiminda agir yakitlarin kullanilmasindan bildiride
hi¢ bahsedilmemektedir.*’

AB, Arktik Bolgesi’'ne iligkin ¢aligsmalarii giincelleyerek, 2021 yilinda
yeni bir bildiri daha yayinlamis ve boylece bolgede izleyecegi giincel
politikalar1 ilan etmistir. Ilgili bildiri, 13 Ekim 2021 tarihli ve “Bariscil,
stirdiiriilebilir ve miireffeh bir Arktik i¢in daha giiclii bir AB vaadi” baslikli
olarak uluslararas1 kamuoyuna ilan edilmistir. Ilgili bildiride bir¢ok acidan,
AB’nin Arktik Bolgesi’ne yonelik nasil bir yesil doniisiim politikas1 takip
edecegi ve bunun temelleri yansitilmistir. AB’nin bu husustaki diizenlemeleri
birkag grup altinda incelenebilir:

1- iKklim degisikliginin Arktik Bolgesi cevresine olumsuz etkilerinin
azaltilmasina yonelik diizenlemeler

AB’nin 13 Ekim 2021 tarihli ve “Baris¢il, siirdiiriilebilir ve miireffeh bir
Arktik i¢in daha gii¢lii bir AB vaadi” baglikli bildirisinde de belirtildigi {izere,
AB’nin Arktik Bolgesi’ne iliskin izledigi temel politikalardan birisi Arktik
Bolgesi’ni iklim degisikligine karst dayanikli hale getirmektir. AB, dogal
kaynaklarin siirdiiriilemez kullanim1 kadar plastik/deniz ¢opii, siyah karbon
komiirti, kimyasallar ve ulagim emisyonlar1 gibi havada, karada ve denizde
Arktik Bolgesi’ni etkileyen onemli kirlenme kaynaklarina karsi eylem
alacagini belirtmistir. Bu hususta AB’nin 2050 ile birlikte iklim n6tr olma ve
iklim degisikligine kirilganlig1 azaltma ve dayanikliligi giiglendirme hedefini
belirleyen Iklim Kanunu, onemli bir yasal dayanak olarak ortaya

4 Mendez-Pinedo and Fralova; p. 355.

4 Tbid, p. 392-393.

47 Simon Schunz, Bram De Botselierb ve Sofia Lopez Piqueres; “The European
Union’s Arctic policy discourse: green by omission”, p. 585-586.
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cikmaktadir.®® “Fit for 55” paketi ise, AB’nin iklim ve enerji politikalarinin
2030 ile birlikte en az %55 net sera gazi1 emisyonlarini azaltmayi saglamasina
yonelik olup, Arktik Bolgesi’nin yararina olacak sekilde taahhiitleri olarak
diisiiniilebilecektir.”® Bu belgelere ilaveten AB, Avrupa Yesil Mutabakati
cercevesinde Arktik Bolgesi’nde iklim degisikligi ile miicadele hususunda,
bilim, inovasyon ve bolgesel yatirimlar ile siirdiiriilebilir mavi ekonomiyi
destekleyecegini belirtmektedir.>

2- Arktik Bolgesi’ndeki siyah karbonun kullanilmasinin
azaltilmasina yonelik diizenlemeler

AB’nin Arktik Bolgesi’ne iliskin bir diger politikas1 ise, Arktik
Bolgesi’nde siyah karbonun azaltilmasina yonelik ortak cabanin tesvik
edilmesidir.

Arktik Bolgesi’ni etkileyen siyah karbon emisyonlarinin azaltilmasi, halen
onemli bir zorluk olusturmaya devam etmektedir. AB, Arktik Bolgesi’ndeki
siyah karbon birikiminin yaklasik %36’sindan sorumlu oldugunu ifade
etmektedir.®! Bu durumun iklim degisikligi ile miicadele diizenlemeleriyle
uyumlu hale getirilmesi icin AB, Arktik Konseyi’nin 2025 yili itibariyle
Arktik Bolgesi’ne ulasan siyah karbon emisyonlarin1 2013 seviyesinin %33
asagisina azaltma yoniindeki gosterge hedefini desteklemekte olup, bu hedefe
katki saglamaya c¢abalamaktadir.®?> AB, Arktik Bolgesi’ndeki topluluklarin
yenilenebilir enerji kaynaklari {izerine ¢aligmasini, elektrik igin dizel
kullanimint artirmasini ve siyah karbon emisyonlarini azaltmasini saglamak
icin bolgedeki biitlin devletleri destekleyecegini belirtmekte ve yakin
zamanda kabul ettigi Sifir Kirlenme Eylem Plani’na uygun olarak, ABD,
Kanada ve diger Arktik devletlerle ¢ok tarafli yaklasim temelinde gayret
gosterecegini ifade etmektedir. Komisyon, ayrica, 2016/2284 sayil1 Ulusal
Emisyon Azaltma Taahhiitleri Direktifi’nin bir pargast olarak 2025 yili ile

4 Avrupa Iklim Kanunu icin bkz.: Regulation (EU) 2021/1119 of the European
Parliament and of the Council of 30 June 2021 establishing the framework for
achieving climate neutrality and amending Regulations (EC) No 401/2009 and
(EU) 2018/1999 (‘European Climate Law’), Official Journal of the European
Union, 9.7.2021, L 243/1, 1-17.

European Commission. 4 stronger EU engagement for a peaceful, sustainable and
prosperous Arctic, Brussels, 13.10.2021, p. 7, Erisim Tarihi: Eyldl 11, 2024,
https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52021JC0027.

0 Ibid, p. 1.

51 Tbid, p. 8.

52 Tbid.
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birlikte, siyah karbon emisyonlarinin azaltilmasi i¢in ¢abalayacagini da ilan
etmistir.>

AB’nin Arktik Bolgesi’nde siyah karbonun azaltilmasina yonelik politika
izledigi bir diger sektor ise, deniz ulasimidir. Giris kisminda da belirtildigi
iizere AB, Arktik Bolgesi’ndeki deniz ulasimindan kaynaklanan siyah karbon
emisyonlariin %16,5’inden, CO,’nin ise %3 1’inden sorumlu oldugunu ifade
etmektedir. Bu cergevede AB, Avrupa Yesil Mutabakat1 hedefleri ve “Fit for
55 paketi ile uyumlu olacak sekilde, Arktik Okyanusu’nda sifir emisyonlu
deniz tasimacilig1 igin de 6nciiliik edecegini belirtmektedir.>*

3- Arktik Bolgesi’ndeki yenilenebilir enerji potansiyelinden
faydalanmaya ve fosil yakit kullaniminin sonlandirilmasina yonelik
diizenlemeler

Cre’pin ve digerlerinin AB’nin Arktik Bolgesi’ne dair yiiriittiigii
ACCESS projesi sonuglarina yonelik olarak gerceklestirdikleri ¢alismada,
kiiresel 1sinmanin  Arktik Okyanusunda mevcut dogalgaz ve petrol
rezervlerine ulagimi kolaylastirdig1 ifade edilmektedir.®® Arktik Bolgesi’nde
hidrokarbonlarin ¢ikarilmasi ve fosil yakitlara daha kolay erisim, bdlgedeki
iklim degisikliginin zararli etkilerini agirlastirmaktadir. Paris  iklim
Anlagmasi’ndaki 1s1 hedeflerinin elde edilebilmesi igin bilim adamlar1, Arktik
Bolgesi’ndeki hidrokarbonlarin ve fosil yakitlarin yerin altinda kalmasi
gerektigini belirtmektedir.®® AB de, Arktik Bolgesi’ndeki yesil doniisiime dair
diizenlemelerinin temeli olarak Avrupa Yesil Mutabakati ve Paris iklim
Anlasmasi gergevesindeki hedeflerin elde edilmesi i¢in®, Arktik Bolgesi dahil
olmak iizere petrol, komiir ve dogalgazin yerin altinda kalmasini1 saglama

53 Ibid. flgili Direktif icin bkz.: Directive (EU) 2016/2284 of the European Parliament

and of the Council of 14 December 2016 on the reduction of national emissions of

certain atmospheric pollutants, amending Directive 2003/35/EC and repealing

Directive 2001/81/EC, Official Journal of the European Union, 17.12.2016, L

344/1, 1-31.

European Commission, 4 stronger EU engagement for a peaceful, sustainable and

prosperous Arctic, p. 9.

% Cre’pin et al; “Arctic Climate Change, Economy and Society (ACCESS):

Integrated perspectives”; p. 345.

Simon Schunz, Bram De Botselierb ve Sofia Lopez Piqueres; “The European

Union’s Arctic policy discourse: green by omission”, p. 579.

5 Adam Stepien ve Andreas Raspotnik, “Continuity with Great Confidence: The
European Union's 2021 Arctic Policy Update”; p. 12.
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taahhiidiine bagl olarak®®, Arktik Bolgesi ile bitisik bolgelerde daha fazla
hidrokarbon rezerv  gelistirilmesini  engelleme ve {iretilmis olan
hidrokarbonlari ise satin almama hususunda ortaklariyla birlikte ¢alisacagim
ilan etmistir.%

AB’nin Arktik Bolgesi’nde iklim degisikligi ile miicadele ¢ercevesindeki
diger bir diizenlemesi ise, bdlgedeki yenilenebilir enerji potansiyelinin
degerlendirilmesidir. Arktik Bolgesi’'nin jeotermal, riizgar, yesil hidrojen ve
hidroenerji gibi kaynaklar1 agisindan 6nemli bir potansiyelinin olmasi
nedeniyle AB, temiz enerji alaninda igbirligini desteklemekte oldugunu
belirtmektedir.®

AB’nin Arktik Bolgesi’ne iligskin yenilenebilir enerji kaynaklarinin
kullanilmasinin artirilmasi ve fosil yakitlarin kullanilmasinin azaltilmasina
yonelik hukuki diizenlemelerinin dayanagi olarak sadece Paris Iklim
Anlagmasi gibi uluslararasi hukuk araclarina deginmek yeterli olmayacaktir,
ayrica AB miiktesebatinin diger hukuki araclarinda da, iklim degisikligi ile
miicadeleyle ilgili olarak énemli hiikiimler bulunmaktadir. Ornegin AB nin
kiiresel iklim degisikligiyle miicadeleyi kapsamina alan ¢evre politikalarini
diizenleyen AB’nin Isleyisi Hakkinda Antlasma (ABIHA)’nin 191. maddesi
bu anlamda dnem arz etmektedir.®! Mestral’in ve Cinelli’nin de belirttigi
iizere, iklim degisikligi ile miicadeleyi AB’nin c¢evre diizenlemeleri
kapsamina alan ABIHA’nin 191. maddesi, AB’nin Arktik Bélgesi’ne ydnelik
hukuki diizenlemelerinin iklim degisikligi ile miicadele temelli olmasini
saglamaktadir.? Yine “cevrenin korunmasina iliskin gereklerin, Birligin
politika ve tedbirlerinin belirlenmesine ve uygulanmasina entegre edilmesine”
dair ABIHAnin 11. maddesi ile AB Temel Haklar Sarti’nin 37. maddesi de bu

5% Diinyanin kesfedilmeyen dogalgaz varligmin yaklasik %30°u ve kesfedilmeyen

petrol varliginin yaklasik %]13’tinlin Arktik Bolgesi’nde oldugu tahmin

edilmektedir (Government Offices for Sweden. Sweden's strategy for the Arctic

region, p. 45, Erisim Tarihi: Eyliil 11, 2024,

https://www.government.se/contentassets/85de9103bbbe4373b55eddd7f71608da/

swedens-strategy-for-the-arctic-region-2020.pdf).

European Commission, 4 stronger EU engagement for a peaceful, sustainable and

prosperous Arctic, p. 10.

0 Tbid, p. 9.

61 Mestral, “The EU as an Arctic Power: Analysis of the Competence of the EU in
the Arctic by Policy Areas”, p. 250.

62 Tbid.
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cercevede Onemlidir.%® Ayrica Avrupa Birligi Antlasmasi (ABA)nin 3(3).
maddesinde Birligin, cevre kalitesinin yiiksek diizeyde korunmasina ve
iyilestirilmesine dayali olarak, Avrupa’nin siirdiiriilebilir kalkinmasi igin
calisacag: ifade edilmektedir. Yine ayn1 maddenin 5. paragrafinda Birligin,
siirdiiriilebilir kalkinmaya katkida bulunacagi belirtilmistir.** ABIHA nin bir
diger 6nemli maddesi ise enerji politikalarimi diizenleyen 194. maddesi olup,
“yeni ve yenilenebilir enerji kaynaklarimin gelistirilmesinin desteklenmesi”
enerji politikalar1 kapsamina dahil edilmistir. Boylece iklim degisikligi ile
miicadelenin giiclii bir sekilde AB miiktesebatinda yer edinmesi, AB’nin
Arktik Bolgesi’ne yonelik iklim diizenlemelerinin igeriginin belirlenmesini
saglamaktadir.®® Ayrica 2019 yilinda ilan edilen ve ekonominin
karbonsuzlagtirilmasini 6ngéren Avrupa Yesil Mutabakati’nin, AB’nin Arktik
Bolgesi’ne iliskin iklim degisikligi ile miicadele tedbirlerini temel alan 2021
tarihli Dbildirgesinin altyapisim1  belirleyen temel bir hukuki dayanagi
olusturdugunu da ifade etmek gerekmektedir.%®

Birinci boliimde ifade edildigi tizere, 2021 tarihli bildiri ile birlikte,
AB’nin Arktik Bélgesi’ne yonelik hukuki diizenlemelerinde, Paris iklim
Anlagmasi basta olmak {izere, uluslararasi anlagsmalarin etkisi gdzlemlenmeye
baglanmigtir. Aym1 zamanda AB miiktesebatinin yukaridaki paragrafta
belirtilen emredici hiikiimleri kapsaminda iklim degisikligi ile miicadele,
AB’nin Arktik Bolgesi’ne iliskin diizenlemelerinin belirleyicisi konumuna
gelmistir. Tkinci boliimde ise, Arktik Konseyi’'nde AB’nin etkisi dahil olmak
iizere, uluslararasi anlagmalar ve AB miiktesebatinin diger hukuki araglar
temelinde AB’nin Arktik Bolgesi’ndeki giincel iklim diizenlemelerinin
gerceklestirilmesine yonelik atilan adimlar degerlendirilecektir.

8 Claudia Cinelli, “Law of the Sea, the European Union Arctic Policy and Corporate

Ocean Responsibility”, Ocean Yearbook 30 (2016): 242-266, p. 250. Helmut

Schmitt Von Sydow; “The Dancing Procession of Lisbon: Legal Bases for

European Energy Policy”, European Energy & Climate Journal 1 No:1, (2011):33-

46, p. 44. Chuffart et al, “Our common arctic? A more sustainable EU-arctic nexus

in light of the European green deal”, p. 289.

Matthew Humphreys, Sustainable Development in the European Union, 2017,

Routledge, doi: https://doi.org/10.9774/gleaf. 9781315611471, p. 107.

Simon Schunz, Bram De Botselierb ve Sofia Lopez Piqueres; “The European

Union’s Arctic policy discourse: green by omission”, p. 580. Cinelli, “Law of the
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250.

8 Adam Stepien ve Andreas Raspotnik, “Continuity with Great Confidence: The
European Union's 2021 Arctic Policy Update”, p. 8..
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I1- AB’nin Arktik Bolgesi’ne Yonelik Mevcut Yesil Doniisiim ve
Iklim Politikalarinin Degerlendirilmesi

Birinci boliimde deginildigi iizere her ne kadar AB, Arktik Konseyi’nin
ad hoc gdzlemci iiyesi olarak yer almaktaysa da®’, iiye devletlerinden
Danimarka, Isve¢ ve Finlandiya, Arktik Konseyi'nin iiyesidir. Bdylece
AB’nin Arktik Bolgesi’ne yonelik olarak Paris Iklim Anlasmasi ve AB
miiktesebatindaki yukarida belirtilen kurallar temelinde iklim degisikligi ile
miicadele diizenlemelerini Arktik Konsey’e iiye olan {iye devletleri
aracilifiyla nasil uygulamaya calistig1 da arastirmanin bir diger parcasi olup,
bu boliimde ele alinacaktir.

A- Arktik Konseyi’nin iklim Diizenlemelerinin Degerlendirilmesi

AB’nin Arktik Bolgesi’ne iliskin iklim diizenlemelerine deginmeden
once, Arktik Konseyi’nin AB’nin bu diizenlemeleri agisindan Onemini
anlayabilmek i¢in, Arktik Konseyi’ne kisaca deginmekte fayda goriilmektedir.
19 Eyliil 1996 tarihinde Ottowa’da akdedilen Arktik Konseyi’nin Kurulusuna
Dair Beyanname ile kurulan Arktik Konseyi, AB’nin Arktik Bolgesi’ndeki
yesil donlisim ve iklim politikalarinin uygulanmasi agisindan 6nemli bir
uluslararasi orgiitii olusturmaktadir.®® Arktik Konseyi’nin kuruculari arasinda
Kanada, Amerika Birlesik Devletleri, Rusya Federasyonu, Norvec,
Izlanda’nin yani sira AB iiyesi konumunda bulunan Isveg, Finlandiya ve
Danimarka da bulunmaktadir. Yine gozlemci devletler arasinda da, AB iiye
devletlerinden Almanya, Fransa, Hollanda, italya, Polonya ve Ispanya yer
almaktadir. Bu durum, asagidaki kisimlarda ifade edilecegi {lizere, AB’nin
Arktik Konseyi’nde alinan kararlarda dolayli olarak etkide bulunmasini da
saglamaktadir.®®

Ottowa Deklarasyonu’nda AB’nin Arktik Bolgesi’ndeki yesil doniisiim
ve iklim diizenlemelerine dayanak olabilecek hiikiimlerin ihtiva edildigi de
goriilebilmektedir. Ottowa Deklarasyonu’nun 1. maddesi uyarinca, Arktik
Konseyi’'nin temel amaglarindan birisi de, basta Arktik Bolgesi’nde
stirdiiriilebilir kalkinmanin saglanmasi ve ¢evrenin korunmasi olmak {izere,

67 Mar Campins Eritja, “The European Union and the North: Towards the

Development of an EU Arctic Policy”, p. 481.

Arctic Council, Declaration on the Establishment of the Arctic Council, Ottawa
Canada, 19 September 1996, Erisim Tarithi: Eylil 11, 2024,
https://library.arcticportal.org/1270/1/ottawa_decl 1996-3..pdf.

Natalie Dobson ve Seline Trevisanut, “Climate Change and Energy in the Arctic—
The Role of the European Union”, p. 383.
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ortak meselelerde Arktik Konseyi’'ne iiye devletler arasinda is birligi ve
koordinasyonun saglanmasi igin yiiksek seviye bir forum olusturmaktir.”
Boylece ABIHAmin 191. maddesi uyarinca iklim degisikligi ile miicadeleyi
de kapsamina alan ¢evrenin korunmasi, Arktik Konseyi devletlerinin temel
hedeflerinden birisi olarak kabul edilmistir.

Ayrica Arktik Konseyi’nin Reykjavik’te kabul edilen 20 Mayis 2021
tarihli 2021-2030 deklarasyonunda da, Arktik Bolgesi’ndeki iklim degisikligi
ile miicadeleyle ilgili olarak 6nemli eylem alanlari tespit edilmistir.”* Konsey,
Arktik Bolgesi’nde ¢evrenin korunmasi temelinde sosyal ve ekonomik
kalkinmaya ve iklim degisikliginin azaltilmasina etkili bir sekilde katkida
bulunmak igin, 2021-2030 yillarina dair stratejik hedefleri gergevesinde,
asagidaki eylemleri amaglamaktadir:

Iklim bilimi ile iklimin gdzlemlenmesi, emisyonlarin azaltilmasi, iklim
degisikliginin azaltilmasi, iklim degisikligine uyumun ve direncin artirilmasi,
bilgi ve yenilik¢i teknolojiler temelinde kutup ¢evresinde olan isbirliginin
kuvvetlendirilmesi, Paris iklim Anlagmasi ile uyumun tesvik edilmesi, sera
gazi emisyonlari ile kisa omiirlii cevre kirleticilerinin azaltilmasi igin kiiresel
tedbirlerin desteklenmesi ve Arktik Bolgesi’nde iklim degisikliginin
etkilerinin izlenmesi, degerlendirilmesi ve aydinlatilmasi (Hedef 1- Arktik
Iklimi)"

Deniz kirliliginin 6énlenmesi, Arktik Bolgesi sularina uygulanan mevcut
hukuki c¢ercevelere ve hukukun ustiinliigiine sayginin tesvik edilmesi (Hedef
3- Saglikli Arktik deniz gevresi)™

Yenilikgi, siirdiiriilebilir ve diisilk emisyon teknolojileri iizerine
ekonomik is birligi, bilgi ve enformasyon paylagimi (Hedef 5- siirdiiriilebilir
ekonomik kalkinma)™

Bu cercevede “Hedef 1 — Arktik iklimi” baslikli alanda, Arktik
Konseyi’nin hedefleri arasinda asagida belirtilen eylemler yer almaktadir:
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Arctic Council, Declaration on the Establishment of the Arctic Council.

Arctic Council, Reykjavik Declaration 20 May 2021, Arctic Council Secretariat
2021, Erisim  Tarihi: Eyliil 11, 2024, https://oaarchive.arctic-
council.org/server/api/core/bitstreams/b8fe81c0-265¢-4920-ac82-
leac0754b960/content.

2 Tbid, p. 2.

3 TIbid.

™ Tbid.
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- Arktik Bolgesi’nde iklim degisikliginin hizla artan etkileri {izerine
veri ve bilginin takibi ve degerlendirilmesi

- Arktik Konseyi ile ilgili biitlin projelerde ve politika tavsiyelerine
iklim degisikligi hususlarmin ve biyogesitlilik perspektiflerinin entegre
edilmesi

- iklim meselelerini irdeleyen c¢ok tarafli forumlarda Arktik
Konseyi’nin goriisiiniin olusturulmasi ve boylece daha giiclii bir sekilde
kiiresel azaltim ¢abalarinin tegvik edilmesi, bu forumlarda bdlgenin 6zel
kirillganhigma ve degisen iklimin etkilerine dikkat gekilmesi ve Paris Iklim
Anlagmasi’nin  hedeflerini elde etmeye yonelik caba gdstermek icin
uluslararasi topluma ¢agrida bulunulmasi

- siyah karbon ve metan dahil olmak iizere Arktik Bolgesi ¢evresinde
sera gazlarimin ve kisa Omiirlii ¢evre kirleticilerinin azaltilmasi icin Arktik
Bolgesi igerisinde ve otesinde genisletilmis eylemlerin tesvik edilmesi.

- Arktik Bolgesi’nin, agagi enlemlerdeki bolgelerden 6nemli derecede
daha fazla 1sindig1 dikkate alinarak Arktik Bolgesi’ndeki toplumlarin
uyumunun ve dayanikliliginin artirtlmaya ¢aligilmasi

- Arktik Bolgesi’ndeki meteorolojik gdzlemlerin ve hizmetlerin
genisletilmesi amaciyla is birliginin tesvik edilmesi

- iklim degisikliginin etkilerinin azaltilmasi igin Arktik Bolgesi’nde
temiz enerji ¢oziimlerinin ve teknolojilerin ve artirilmig enerji verimliliginin

tesvik edilmesi.”

Arktik Konseyi’nin 20 Mayis 2021 tarihli 2021-2030 deklarasyonunda,
bir sonraki kisimda detayli olarak belirtilen AB’nin 2021 yilinda kabul ettigi
bildirisinde de goriilecegi lizere, iklim degisikligi ile miicadele eylemleri genis
cercevede ele almmustir. Boylece Paris Iklim Anlasmasi ve AB
miiktesebatindaki kurallar temelinde, AB’nin Arktik Bolgesi’ne yonelik
izleyecegi iklim diizenlemelerinin paralel diizeyde olmasina temel
saglanmigtir. Ancak bu stratejik eylemler temelinde Arktik Konseyi’nin
calismalari, Rusya-Ukrayna savasi nedeniyle batili iilkelerin Konsey’e
katilmay1 reddetmeleri nedeniyle ilerletilememistir.

> Ibid, p. 3.
" Eduardo Ernesto Filippi ve Milton José Deir6 de Mello Neto; “Melting sea ice,
changing naval geopolitics: The impacts of climate change in the maritime
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B- AB’nin Arktik Bolgesi’ne Yonelik Mevcut iklim Politikalarinin
Degerlendirilmesi

Arktik Konseyi’nin Arktik Bolgesi’ndeki iklim degisikligi ve kiiresel
1sinmanin dogurdugu etkilerin azaltilmasina dair yukarida belirtilen stratejileri
cercevesinde, AB’nin yesil doniisim ve iklim politikalarinin  Arktik
Bolgesi’nde uygulanabilmesine ve AB’nin etki alaninin genisletilmesine dair
AB’nin attif1 diger giincel adimlar da bulunmaktadir. Bu 6nem arz eden
gelismeler arasinda AB’nin Gronland ile iligkilerini diizenleyen 2021/1764
sayili Konsey Karar1 ve iiye devletlerin Arktik Bolgesi’ne iliskin belirledikleri
ulusal politikalar yer almaktadir.

1- 5 Ekim 2021 tarihli ve 2021/1764 sayih Konsey Karar1’’

AB, oOzellikle Gronland ve Faroe adalari ile olan baglara 6nem
vermektedir. Arktik Bolgesi’nde Gronland ile olan iliskilerin gelistirilmesi,
Komisyon’un 2008 tarihli “AB ve Arktik Bolgesi” baslikli bildirisinde de yer
edinmistir.”® Hem Gronland hem de Faroe Adalari, Danimarka Kralli§i’na
bagl 6zerk bolgeler olup, AB ile yakin iliskiler aramaktadir.”® Bu gergevede
Gronland ve Avrupa Komisyonu arasinda uzun siireli iligki kurmak ve bu
iligkiyi genisletmek icin, Avrupa Komisyonu Nuuk’ta yerlesik bir ofis
kurmustur.?’ Bu ofis, Avrupa Komisyonu ve Grénland hiikiimeti arasindaki
ortakligin daha da giiclendirilmesini saglamakla gorevlendirilmistir.8® AB,

delimitations in the Arctic and the challenges to the unclos”, Oasis 40 (2024):161-

178, p. 167.
" Tlgili karar igin bkz.: Council Decision (EU) 2021/1764 of 5 October 2021 on the
association of the Overseas Countries and Territories with the European Union
including relations between the European Union on the one hand, and Greenland
and the Kingdom of Denmark on the other (Decision on the Overseas Association,
including Greenland), Official Journal of the European Union, L 355, 07/10/2021,
p. 6-134, Erisim Tarihi: Eylil 11, 2024, https://eur-lex.europa.eu/legal-
content/en/TXT/?uri=CELEX%3A32021D1764.
Commission of the European Communities, The European Union and the Arctic
Region, p. 11.
J. Lebel ve A.E. Nilsson, “EU Engagement in the Arctic: Challenges to Achieving
Ambitions in an Area outside Its Jurisdiction”, Arctic Review on Law and Politics,
15, 2024:47-71, p. 52-53.
European Commission. President von der Leyen inaugurates the EU Office in
Nuuk and signs cooperation agreements to strengthen the EU-Greenland
Partnership. Erisim Tarihi: Agustos 2, 2024,
https://ec.europa.eu/commission/presscorner/detail/en/IP_24 1425.
European Commission, 4 stronger EU engagement for a peaceful, sustainable and
prosperous Arctic, p. 4.

78

79

80

81


https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32021D1764
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32021D1764
https://ec.europa.eu/commission/presscorner/detail/en/IP_24_1425

52 HALIL CECEN

yesil biiyiimeyle baglantili meseleler tizerine olasi isbirligi dahil olmak {izere,
Gronland ile ortakligimi derinlestirmeyi ve genisletmeyi amaglamaktadir.®2

[lgili kararin temel amaci, Denizasir1 Ulkeler ve Bolgelerin siirdiiriilebilir
kalkinmasini desteklemek icin AB ile Denizasir1 Ulkeler ve Bélgeler arasinda
birlik kurmaktir. Ayrica, bu karar, bir tarafta Birlik diger tarafta Gronland ve
Danimarka arasindaki iliskilerle ilgili kurallar1 belirlemektedir. Karardaki
hedeflerin elde edilebilmesi i¢in, 1 Ocak 2021 ile 31 Aralik 2027 tarihleri
arasindaki siirece yonelik birlik fon programi olusturulmustur.®® Karar
uyarinca olusturulan taraflar arasindaki is birliginde oncelik verilecek alanlar
arasinda ise iklim degisikligini azaltma ve iklim degisikliginin etkilerine
uyum ile yesil ve mavi ekonominin tesviki de bulunmaktadir®.

Gronland dahil olmak {izere Denizasir1 Ulkeler ve Bolgeler ile AB
arasindaki diyalogun kurulmasiyla, deniz ulasimi, enerji, iklim degisikligi,
doga, cevre ve Arktik Bolgesi’nde mavi ekonomi alanlarinda genis is
birliginin olusturulmasini hedeflenmektedir.8

Kararda iklim degisikligi basl basina bir madde olarak, 24. maddede ele
almmistir.® Bu cergevede, iklim degisikligi alaninda is birligiyle, azaltim ve
uyum ile ilgili olarak Deniz Asin Ulke ve Bélgelerin girisimlerinin
desteklenmesi ve Paris Iklim Anlasmasi’'na uygun olarak iilkelerin
taahhiitlerini yiiriitme ¢abalarina katki saglanmasi1 amaglanmaktadir.

Karar uyarinca ekonominin gesitli sektorlerine yonelik olarak da iklim
degisikliginin etkilerinin azaltilmasini hedefleyen stratejilerin kabul edildigi
goriilmektedir. Ornegin hava tasimaciliginda, hava tagimacilifi sanayisinin
ticari ongoriilebilirligi ve rekabetciliginin tesviki, 6zel sektor yatiriminin ve
katilminin  kolaylastirilmas1 ve siirdiiriilebilirlik ile iklim degisikliginin
azaltilmas1 meseleleri dikkate alinarak, bilgi ve iyi uygulamalarin
paylasimmin tesviki hedeflenmektedir.?” Deniz tasimacihginda ise, diisiik
karbon kargo gemilerinin kullanilmas1 kararlastirilmigtir.88

Ayrica AB, Arktik Bolgesi’ne yonelik temiz hava hareketliliginin
gelistirilmesine dair politikalar da izlemektedir. AB, elektrik ile gii¢clendirilmis

8 Tbid, p. 5.

8 2021/1764 sayili Konsey Karar1, 1. madde.

84 2021/1764 sayil1 Konsey Karar1, 5(2)(d) ve (f). madde.
8 2021/1764 sayili Konsey Karari, 13(5). madde.

8 2021/1764 sayili Konsey Karar1, 24. madde.

87 2021/1764 sayili Konsey Karar1, 28. madde.

8 2021/1764 sayili Konsey Karar1, 27. madde.
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hava araci1 veya diisiik karbon yakit segeneklerinin gelistirilmesi ve Arktik
Bolgesi’nin Avrupa kisminda yenilenebilir enerji kullanimini temin edecek
gerekli altyapinin olusturulmasim desteklemektedir.®

Ticaret ve ticaretle baglantili hususlarda is birligi de, iklim degisikligi ile
ilgili hitkiimler barindirmaktadir. Bu hususta 54. madde, ticarette cevresel ve
iklim degisikligi standartlarini diizenlemektedir. Bu ¢ergevede ticaret alaninda
is birliginin BMIDCS nin nihai hedeflerini ve Paris iklim Anlasmasi’nin
uygulanmasin1 desteklemeyi hedefleyecegi belirtilmistir. Kararin 58(1).
maddesi uyarinca; ticaret ve siirdiiriilebilir kalkinma alaninda is birliginin;
cevre dostu mallarda ve hizmetlerde ticaret ve yatirimin kolaylastirilmasini ve
tesvikini kapsayacag1 vurgulanmaktadir. Ayrica, yenilenebilir enerji ve enerji
verimli {irlin ve hizmetler gibi iklim degisikliginin azaltilmasi ile 6zel
baglantist olan mal ve hizmetlerle ilgili ticaret ve yatirima yonelik engellerin
kaldirilmas1 da hedefler arasindadir.

Iklim degisikligi ile miicadelede sera gaz1 emisyonlarmin azaltilmas igin
anahtar konumda bulunan yenilenebilir enerji kaynaklar1 ile ilgili olarak
kararda baska énemli hiikiimlerin mevcut oldugu goriilebilmektedir. Ornegin
uluslararast okyanus yonetimi alanindaki is birliginin; okyanus enerjisinin
tesvikini kapsayacag1 Kararda belirtilmektedir®. Yine Kararin 22. maddesi
uyarinca, yenilenebilir enerji kaynaklarindan disiik karbon enerjinin
gelistirilmesi, tesviki, kullanimi ve depolanmasi dahil olmak iizere,
stirdiiriilebilir enerji iiretimi, dagitimi1 ve siirdiiriilebilir enerjiye erisim,
AB’nin Gronland’a iligkin diizenlemeleri arasinda yer almaktadir.

Ayrica bu politikalarin gerceklestirilebilmesi i¢in gerekli olan fona
yonelik  genel cerceve belirlenerek yesil donilisimde  isbirligi
amaglanmaktadir. AB, siirdiiriilebilir mavi ekonomi igin Avrupa Yesil
Mutabakati’n1 uygulayarak ve uluslararasi diizeyde oncelikleri takip ederek,
2014-2020 yillar1 arasinda Horizon 2020 cercevesinde Arktik Bolgesi ile
baglantili aragtirmalarda yaklagik 200 milyon EURO yatirimda bulunmus
olup, 2021-2027 yillar1 arasinda da Ufuk Avrupa Programi araciligryla Arktik
Bolgesi’ne dair bilimi desteklemeye devam edecegini belirtmistir.! Ayrica
yatirimlar ile Arktik Bolgesi’ndeki yesil doniisiim igin yenilik¢i teknolojiler

8 European Commission, Overview of EU actions in the Arctic and their impact
Final Report June 2021, p. 46-47.

%0 2021/1764 sayil1 Konsey Karar1, 19(1). madde.

1 European Commission, 4 stronger EU engagement for a peaceful, sustainable and
prosperous Arctic, p. 12.
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ve ¢dziimlerin gelistirilmesinin desteklenmesi ve AB Iklim Eylemi Inovasyon
Fonu ile deniz ¢evresinde diisiik karbon teknolojilerinin deneme projelerinin
desteklenmesi hedefler arasindadir. Avrupa Yatiim Bankasi da, Arktik
Bolgesi’ndeki yesil enerji projelerini desteklemektedir.® AB’nin iklim ve
yesil doniisiim {izerine olan ACCESS®® gibi fonlari, ayn1 zamanda Arktik
Konseyi’ne iiye olan diger taraflar i¢in de olumlu bir ¢ekicilige sahiptir. AB
iiyesi olmayan Arktik Konseyi’nin diger taraflarinin, AB fonlarmin
cergevesini belirledigi projelerin kapsamina dahil olmaya yo6nelik bir tutum
icerisinde olduklar1 gézlemlenmistir.%*

Hem Karar muhtevasindan hem de sagladigi fonlardan da goriilecegi
iizere AB, ilan ettigi politikasina dair biitiinciil bir yaklagimla Arktik
Bolgesi’ndeki yesil doniisiim ve iklim politikalarinda etki alanini genisletmeyi
hedeflemektedir. Ayrica Arktik Konseyi’nde bulunan ve AB politikalarinin
Arktik Bolgesi’nde eylem dogurmasina etkide bulunabilen®® Danimarka,
Finlandiya ve Isvec¢ de, AB’nin bu diizenlemelerinin uygulanmasini saglamak
icin kendi ulusal eylem planlarini olusturmuslardir. AB’nin Arktik Bolgesi’ne
yonelik politikalarmin tamamlayicisi olarak, Arktik Konseyi’nde bulunan, AB
ilyesi veya AEA’daki devletlerin Arktik Bolgesi’ne dair iklim ve enerji
politikalarinin incelenmesi de, Arktik Bolgesi’'nde iklim degisikligi ile
miicadele temelinde yasanan yesil doniisiimii anlayabilmek agisindan 6nem
arz etmektedir.

2- Arktik Konseyi’nde Bulunan AB’ye Uye Devletlerin Arktik
Bolgesi’ne Yonelik Enerji ve iklim Diizenlemeleri

Yukarida da ifade edildigi tizere AB her ne kadar Arktik Konseyi’nde liye
olarak bulunmasa da, iiye devletleri Danimarka, Isve¢ ve Finlandiya
araciligryla kendi iklim diizenlemelerini uygulatma imkan1 bulmaktadir. Ayn1
zamanda AEA’ya iiye olan Norve¢ ve Izlanda da AB’nin iklim

%2 Tbid, p. 15.

9 Arctic Climate Change Economy and Society (ACCESS) baslikli proje, 2011-2015
yillar1 arasinda uygulanmis olup, iklim degisikliginin denizcilik, balik¢ilik, turizm,
akuakiiltiir ve kaynak kesfi gibi ekonomik sektorlere etkisi arastirilmistir (Cre’pin
et al; “Arctic Climate Change, Economy and Society (ACCESS): Integrated
perspectives”; p. 341-342).

Chuffart et al, “Our common arctic? A more sustainable EU-arctic nexus in light
of the European green deal”, p. 296-297.

Andreas Osthagen, “Geopolitics and security in the Arctic: what role for the
EU?”, European View 16, (2017):239-249, https://doi.org/10.1007/s12290-017-
0459-1, p. 243.
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diizenlemelerine paralel politikalar izlemektedir.%® Arastirmanin bu kisminda,
ulusal diizenlemeler ile AB’nin Arktik Bodlgesi’ne iliskin iklim
diizenlemelerinin uygulanmasi incelenecektir:

a- Danimarka’nin Arktik Bélgesi’ne Yonelik Enerji ve iklim
Diizenlemeleri

Arktik Konseyi liyelerinden olan ve Gronland ve Faroe Adalari ile Arktik
Bolgesi'ne baglantis1 bulunan®” Danimarka, 2011-2020 yillarina dair ilk on
yillik Arktik Bolgesi Stratejisi’ni yaymlamistir. Strateji’de Danimarka,
Gronland ve Faroe Adalari’nmin enerji politikas1 hedefleri, sera gaz
emisyonlarmin  azaltilmasina ve yenilenebilir enerji kaynaklarindan
faydalanmaya yoneliktir.®® 2020 yilina iliskin olarak Danimarka, AB
cercevesinde yenilenebilir enerji hedefini en az %30’a, Gronland toplam
enerji iiretiminde yenilenebilir enerji payini en az %60’a ve Faroe Adalari ise
yenilenebilir enerji temelli elektrik iiretimini %75 e ¢ikarmak yoniinde hedef
belirlemigtir. Gronland’da, muazzam bir yenilenebilir enerji potansiyeli
bulunmaktadir.®® Gronland’in yenilenebilir enerji potansiyeli, Avrupa Yesil
Mutabakati ¢ergevesinde Arktik Bolgesi’ndeki yesil doniislim siirecine katki
saglayabilecek diizeydedir.!®® 2009 yilinda kabul edilen Grénland Ozerk
Yonetim Kanunu geregince, iklim ve g¢evre alaninda Gronland hiikiimeti
yetkiye sahiptir. Bu yetkiye dayanarak Gronland Dis isleri Bakanlig1, “Paris
Iklim Anlasmasi’na taraf olmamn, yesil iklim-dostu bir doniisiimii
destekleyen iklim degisikligi ile ilgili c¢esitli fonlara ilgiyi artirmasinin
beklendigini”'® ifade etmistir. CoP26’da Gronland’in planlari olarak, ilk énce
Paris Tklim Anlagmasi’na katilmak, devaminda ise biitiin petrol ve dogalgaz
kesif lisanslarin1 durdurmak, on yillik biyogesitlilik stratejisini olusturmak,

% Seita Romppanen; “Arctic climate governance via EU law on black carbon?”, p.

46.

Mar Campins Eritja, “The European Union and the North: Towards the

Development of an EU Arctic Policy”, p. 461.

% Tbid.

9 Halil Cegen; “iklim Degisikligi ile Miicadelede Grénland’in Konumunun Avrupa
Birligi Hukuku Cercevesinde Incelenmesi”, Paradigma: Iktisadi ve Idari
Arastirmalar Dergisi 13 Ozel Say1, (2024):129-139, s. 136.

100 Lill Rastad Bjerst. “To Live Up to Our Name “Greenland”: Politics of Comparison
in Greenland’s Green Transition, Arctic Yearbook 2022, Erigsim Tarihi: Eylil 11,
2024, https://arcticyearbook.com/images/yearbook/2022/Scholarly-
Papers/18A_AY2022 Bjrst.pdf, p. 2

101 Lill Rastad Bjerst, “To Live Up to Our Name “Greenland”: Politics of Comparison
in Greenland’s Green Transition”, p. 6.
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yeni hidroelektrik gii¢ santralleri i¢in planlar olusturmak ve Grénland’1 yirmi
yil igerisinde yenilenebilir enerji ihracatgisi haline getirmek eylemleri
belirtilmistir.’2 Boylece 2011 yilinda Kyoto Protokolii’nden ayrilan
Gronland, 14 Kasim 2023 tarihinde Paris Tklim Anlagsmas1’n1 imzalayarak, son
sOzlesmeci taraf olarak iklim degisikligi ile kiiresel miicadeledeki yerini
almigtir.’® Gronland  hiikiimetinin yesil bir Grénland hedefine yonelik
sagladig1 desteklerle, yenilenebilir enerji kaynaklarinin kullanimi artmis'® ve
2023 yili itibariyle Gronland’in ulusal enerji tedarikinin  %72’sinin
yenilenebilir enerji kaynaklarindan iiretilmesi saglanmistir.1%

Danimarka iklim, Enerji ve Kamu Hizmetleri Bakanlig1 tarafindan 2023
yilinda hazirlanan “Birlesmis Milletler Iklim Degisikligi Cerceve Sozlesmesi
Kapsaminda Danimarka’nin Sekizinci Ulusal Bildirisi ve Besinci Iki Yillik
Raporu”nda Danimarka’nin, Gronland’in ve Faroe Adalari’nin iklim ve enerji
politikalarina yer verilmistir. Boylece 2020 yilinda kabul edilen Danimarka
Iklim Kanunu ¢ergevesinde, 1990 y1li ile kiyaslandiginda 2030 yil1 ile birlikte
ulusal sera gazi emisyonlarinin %70 azaltilmasi ve en geg 2050 yili ile birlikte
iklim nétrliik hedefinin elde edilmesi belirlenmistir.'® Bu yasal mevzuat
cergevesinde, Danimarka Kralligi’nin Arktik Bolgesi’ne iliskin temel hedefi
sera gazi emisyonlarinin azaltilmasi cercevesinde yesil doniisiimiin tesvik
edilmesidir.

b- Isve¢’in Arktik Bolgesi’ne Yonelik Enerji ve iklim

Diizenlemeleri

Isve¢’in 2011 tarihli Arktik stratejisinde, Isve¢’in AB’nin Arktik
politikasinin geligimine aktif olarak katki saglayacag ifade edilmektedir.
Danimarka’nin stratejisi gibi Isve¢’in stratejisi de Arktik Bolgesi’nde iklim

102 Tbid, p. 8.
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degisikligi etkilerini ele almaktadir. Potansiyel yenilenebilir enerji
kaynaklarinin kullanilmasi gibi Arktik Bolgesi’ndeki ekonomik firsatlar da
agik¢a incelenmektedir. '’

Isvec tarafindan 2020 yilinda hazirlanan “Arktik Bolgesi icin Isveg’in
Stratejisi” baslikli belgede ise, Isvec’in Arktik Bélgesi’ndeki iklim degisikligi
politikalarina daha fazla yer verdigi goriilmektedir. isve¢, AB’nin Arktik
Bolgesi’nde daha giiclii bir role sahip olmasini ve AB’nin Arktik Bolgesi ile
ilgili meselelere dair politikalarinin geligimine aktif olarak katki saglayacagim
ifade etmektedir. isveg ayrica AB’nin Arktik Konseyi’nde daimi bir gézlemci
konumuna gelmesi i¢in bagvurusunu Danimarka ve Finlandiya ile birlikte
destekleyecegini de belirtmektedir. Isvec, Arktik Konseyi'nde gdzlemci
statiide bulunan AB’nin diger iiye devletleri Fransa, Almanya, Italya, Polonya
ve Ispanya’nin ve AB’den ayrilan Birlesik Krallik’in daha aktif bir rol
oynamasini bekledigini de ifade etmistir.*%®

Isveg, Arktik Bolgesi’nde hiikiimetin calismalarina rehber olarak Paris
Iklim Anlagmas’nin uygulanmasini alacagim ifade etmektedir. Isveg
hiikiimeti, 2045 y1l1 ile birlikte net sifir sera gazi emisyonu hedefine ulagmaya
yonelik bir iklim politikast cercevesi belirlemis olup, Paris iklim
Anlagmasi’nin hedeflerinin, Arktik Bolgesi’nin gelecegi icin 6nem arz ettigini
belirtmis ve uzun Omiirli ve kisa Omiirli sera gazi emisyonlarinin
azaltilmasina yonelik kiiresel ¢abalarda Arktik Konseyi’ne daha 6ncii bir rol
verilerek gevre ve iklim ¢alismalarinin giiglendirilmesi i¢in ¢alisacagini ifade
etmistir. Ayrica Isveg, Arktik Konseyi devletlerinin, kiiresel sera gazi
emisyonlarinin biiyiik bir cogunlugundan sorumlu oldugunu ve BMIiDCS ne
gore iklim c¢aligmalarinda dnciiliik etmesi gereken gelismis iilkeler grubuna
mensup oldugunu belirtmektedir.'®®

c- Finlandiya’min Arktik Bolgesi’ne Yénelik Enerji ve Iklim
Diizenlemeleri

Finlandiya ilk Arktik stratejisini 2013 yilinda yayinlamis ve Paris iklim
zirvesini takiben stratejisini giincellemistir. Finlandiya, 2013’teki Arktik
stratejisinde AB’nin Arktik Bolgesi’ndeki roliiniin artirilmasini desteklemistir.
Ayrica yenilenebilir enerji ve ormancilik imkanlarina deginirken aym

107 Simon Schunz, Bram De Botselierb ve Sofia Lopez Piqueres; “The European
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109 Tbid, p. 31-32.
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zamanda bolgede petrol ve dogalgazin ¢ikarilmasina da stratejisinde yer
vermistir. 2016°da giincellenen stratejide iklim degisikligiyle miicadele ve
cevrenin korunmasi ihtiyaci kisaca belirtilmistir, %

2021 yilinda yayinlanan “Finlandiya’nin Arktik Politikas1 Stratejisi”
baslikli belge ise, 2030 yilina kadar olan siireci kapsayacak sekilde
olusturulmustur. Finlandiya’nin bu stratejisinde en Onemli &ncelikli
alanlardan birisini de, Paris Iklim Anlasmas: temelinde iklim degisikligi ile
miicadele olusturmaktadir. Finlandiya, bu temelde Arktik Konseyi’'nin ve
AB’nin Arktik Bolgesi politikasinin giiclendirilmesine yonelik ihtiyacim
vurguladigimi ifade etmektedir.!'!

Finlandiya hiikiimetine gore Paris iklim Anlagsmasi’nin hedeflerinin elde
edilmesi; karbon dioksit, diger sera gazlar1 ve siyah karbon emisyonlarinda
kiiresel azaltim gibi araglarla 21. yilizyilin ortalar1 ile birlikte Arktik
Bolgesi’ndeki degisime baghdir. Yine Finlandiya hiikiimetine gore, Arktik
Bolgesi kosullarinda yeni fosil rezervlerinin agilmasi, Paris Iklim
Anlagmasi’nin elde edilmesi ile uyumsuz bir politikadir.'*? Bu gergevede
Finlandiya, enerji verimliliginde artisa, diisiik ve sifir emisyon enerji tiirleri
ile enerji teknolojilerinin tegvik edilmesine, ayrica agik deniz riizgar enerji
potansiyelinin kullanilmasina, Arktik Bdlgesi’ne dair iklim politikalari
arasinda yer vermektedir.!*®

3- Arktik Konseyi’nde AEA’da Bulunan Ulkelerin Arktik
Bolgesi’ne Yonelik Enerji ve iklim Politikalar

Arktik Konseyi’nde yer alan ve ayn1 zamanda AEA’nin {iyesi olarak AB
i¢ pazarmin ve boylelikle AB hukukunun Arktik Boélgesi’ne uzanmasin
saglayan Norveg ve izlanda’nin**, Arktik Bolgesi’ndeki iklim degisikligi ile
miicadele politikalar1 da, AB agisindan onem arz etmektedir. Avrupa
Parlamentosu’nun 2017 tarihli “kapsamli bir Arktik Bolgesi stratejisinin
belirlenmesine dair” kararinda, AEA’nin iiyeleri olarak Norveg’in ve
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Izlanda’nm, ilgili AB mevzuatina uygun olarak cevre kalitesinin korunmasina
yonelik taahhiitleri hatirlatilmigtir. '

a- Norvec

Norveg, Avrupa Yesil Mutabakati temelinde bir Arktik politikasi
izleyecegini ilan etmistir. Bu ¢ergevede Norveg, Avrupa Yesil Mutabakati’ni
uygulama g¢abalarmi takip edecegini ve bu c¢abalara katilacagini belirtmistir.
Boylece Arktik Bolgesi’ne iligkin Avrupa Yesil Mutabakati’nda ortaya konan
hedefler ve tedbirlerin 6nemi hiikiimet politikasinda vurgulanmaktadir.**® Bu
hususta Norve¢’in kuzeyinin mavi-yesil teknoloji ile yesil doniisiim alanlar
da dahil olmak tizere, AB’nin Avrupa Yesil Mutabakat1 ile ilgili olarak
kaynaklara ve uzmanliga sahip oldugu ifade edilmektedir.*’

b- izlanda

Izlanda, sera gazi emisyonlarinin azaltilmasina yonelik agik hedefler
belirlemis ve Izlanda’nin sadece uluslararasi yiikiimliiliiklerini yerine
getirmesi i¢in degil fakat bu yiikiimliiliiklerini agmasi i¢in “2030 yilina kadar
Iklim Meseleleri iizerine Eylem Plan1” olusturulmustur. izlanda’nin hedefi,
2040 yil1 i¢in karbon nétr olmaktir. Bu ¢ergevede Izlanda, fosil yakitlarin
yerine yenilenebilir enerji kaynaklarina yer verilmesi gerektigini belirtmekte
ve hem su hem de jeotermal 1sidan yararlanmak hususunda bilgi ve tecriibesini
paylasabilecegini ifade etmektedir.*®

Izlanda, Arktik Bolgesi’nde iklim degisikliginin etkilerinin diger
bolgelere gore daha fazla hiz kazandigini ve bu sebeple, Arktik Konseyi’ndeki
devletlerin en Onemli gorevlerinden birisinin de iklim degisikligini
yavaglatmak ve sonuglarina karsilik vermek oldugunu ifade etmektedir. Ayrica
Izlanda, iklim degisikligi tehdidinin smirlarla 6lgiilemeyecek bir miicadele
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alan1 olusturmasi sebebiyle, genis 6l¢ekli bir uluslararasi isbirligi icin cagrida
bulunmakta ve Arktik Bolgesi’ndeki artan sicakligin kiiresel sera gazi
emisyonlart ile baglantili oldugunu ve kutup boélgelerinin 1simnmasinin
etkilerinin deniz seviyelerinin artmast gibi kiiresel olarak hissedilecegini ifade
etmektedir.!!°

Sonug¢

Bu calismada AB’nin Arktik Bolgesi’ne iliskin kabul ettigi hukuki
diizenlemelerinde Paris iklim Anlagmas1 ve Avrupa Yesil Mutabakat:’nin nasil
etkide bulundugu sorusu arastirilmis ve Arktik Bolgesi’ndeki yesil doniisiime
gecis ve iklim degisikliginin etkilerinin azaltilmasina dair AB’nin
saglayabilecegi katkilar degerlendirilmistir.

AB’nin 2006 tarihli Kuzey Boyutu politikasindan, Paris Iklim Anlasmasi
yiirtirliige girinceye kadar olan siirecte Arktik Bolgesi’ne yonelik olarak
cevrenin korunmasi ve iklim degisikligi ile ilgili ibarelere rastlanmaktaysa da,
enerji alaninda kati bir politikay1 takip eden bir hukuki diizenlemeye sahip
oldugu goriilmemektedir. Ancak 2016 tarihli Paris Iklim Anlagmasi’nin
akdedilmesiyle birlikte, iklim degisikligi ile miicadele kapsaminda AB’nin
Arktik Bolgesi’ne iliskin hukuki diizenlemelerinde 6zellikle enerji alaninda
doniigiim goriilmekte olup, bu doniisiim Avrupa Komisyonu’nun 2021 tarihli
Bildirisine de yansimistir. Boylece Stepien ve Raspotnik’in de ifade ettigi
iizere, Paris Iklim Anlasmasi hedeflerinin elde edilmesi ve Avrupa Yesil
Mutabakati’nin  amaglart, AB’nin Arktik Bdlgesi’nde mevcut fosil
rezervlerinin  yeraltindan ¢ikarilmasinin  engellenmesi, siyah karbon
salimimlarinin azaltilmasi, bolgedeki yenilenebilir enerji kaynaklarina yatirim
yapilmast gibi iklim degisikliginin etkilerini azaltmak yoniinde hukuki
diizenlemelerine yansimaktadir. Ayrica yine Mestral’in ve Cinelli’nin de
belirttigi iizere, iklim degisikligi ile miicadeleyi AB’ nin ¢evre diizenlemeleri
kapsamina alan ABIHA’nin 191. maddesi, AB’nin Arktik Bolgesi ile ilgili
hukuki diizenlemelerinin iklim degisikligi ile miicadele temelli olmasi
saglamaktadir. 2021 tarihli Avrupa Komisyonu bildirisinden de anlasilacagi
lizere AB, Arktik Bolgesi'ne yonelik olarak Paris Iklim Anlasmasi, Avrupa
Yesil Mutabakati ve AB miiktesebatinin diger hukuki araglari temelinde daha
kat1 hiikiimler i¢eren hukuki diizenlemeler kabul etmektedir.

Ayrica Danimarka, Finlandiya ve Isve¢’in de iiye olarak bulundugu
Arktik Konseyi’'nin 20 Mayis 2021 tarihli Reykjavik Deklarasyonu’nda

119 Tbid.
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Arktik Bolgesi’nde iklim degisikligi ile miicadelenin 6nemi vurgulanmis olup,
Arktik Konseyi'nin Reykjavik Deklarasyonu ile uyumlu olarak AB de, giincel
onemli adimlar atmistir. AB’nin, deniz asin iilke ve topraklar kapsaminda
bulunan Groénland ile iliskilerini iklim degisikligi ile miicadele dahil olmak
iizere ilerletme ¢alismalar1 da, bu kapsamda degerlendirilmektedir. 5 Ekim
2021 tarihli ve 2021/1764 sayil1 Konsey Karar1 uyarinca iklim degisikligi ile
miicadele ve yenilenebilir enerjinin kullanilmasinin tesviki alanlart her iki
taraf arasindaki igbirliginin 6nemli bir pargasi olarak yer edinmistir. Boylece
AB’nin, denizasirt iilke ve topraklari kapsaminda bulunan Grénland ile
iliskileri, Arktik Bolgesi’'nde Paris Iklim Anlasmasi temelinde gelistirmeye
calistig1 goriilmektedir. Ayn1 zamanda Gronland’in 14 Kasim 2023 tarihinde
Paris Iklim Anlasmasi’n1 imzalamasiyla, Gronland da Arktik Bolgesi’ndeki
hukuki diizenlemelerinde iklim degisikligi ile miicadele taahhiitlerini dikkate
alacaktir. AB, ayrica Arktik Konseyi’nde bulunan iiyeleri Danimarka, Isveg ve
Finlandiya araciligiyla da Avrupa Yesil Mutabakati’m1 bolgede uygulamak
lizere adimlarda bulunmaktadir. Gergekten de her {ii¢ iilkenin Arktik
Bolgesi’ne yonelik hiikiimet politikalarini igeren hukuki diizenlemeleri
incelendiginde hem Avrupa Yesil Mutabakati'na hem de Paris Iklim
Anlagmasi’na bagl kalinmasi belirtilmektedir. Bu ¢ercevede, bolgedeki fosil
yakitlarin ~ kullanilmamast  ve  yenilenebilir  enerji  kaynaklarimin
kullanilmasinin tegvik edilmesi diizenlemeler arasinda yer almaktadir. Benzer
politikalar AEA iiyesi olan Norveg ve Izlanda’nin hiikiimet politikasmni iceren
hukuki belgelerinde de goriilmektedir. Branford’un “Briiksel etkisi”
ifadesinde belirttigi sekilde, AB’nin iklim degisikligi ile miicadelede ic
hukukundaki mevzuati, iiye devletleri araciligryla Arktik Bolgesi’ndeki
uluslararast hukukun gelisimini etkilemektedir.

Arastirmanin  sonucunda, Paris Iklim Anlasmasi’nin yiiriirliige
girmesiyle birlikte AB’nin Arktik Bolgesi’ne iligkin iklim diizenlemelerinde
daha net ve kararli ifadelerin yer aldif1 saptanmis ve AB’nin Paris iklim
Anlagmas1 temelinde bolgede Avrupa Yesil Mutabakati’na uyumlu hukuki
diizenlemelerin kabul edilmesine yonelik olarak Arktik Konseyi’nde etki
alanin1 artirmaya calistig1 goriilmistiir. Arktik Bolgesi’ne dair gelecekteki
diizenlemelerde de, hem Arktik Konseyi’'nin 2021 tarihli Rejkyavik
Deklarasyonu hem de AB’nin giincel hukuki diizenlemeleri dikkate alinarak,
iklim degisikligi ile miicadele tedbirlerinin daha yogun bir sekilde etkide
bulunacagi dngdriilmektedir.
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Merkez Koalisyonu Secim Basarisinin Polonya'da PiS Popiilizmini
Azaltma Potansiyeli

(04

Bu c¢alisma, Polonya'daki Hukuk ve Adalet Partisi'nin (PiS) secim
yenilgisini ve bunun Polonya ve Avrupa'daki sag popiilizmin gelecegi
agisindan onemini incelemektediv. Bu makale, kapsamli bir yaklasim
kullanarak, PiS tarafindan wuygulanan popiilist politikalar:, Polonya
se¢imlerinin tarihsel arka planini ve merkezi koalisyonun se¢im bagarisinin
PiS popiilizmine karst potansiyel etkisini arastirmaktadir. Makale, PiS'in
venilgisinin Polonya demokrasisi ve cogulculugu igin bir zafere isaret ettigini,
ancak popiilizme yol agcan yapisal faktorlerin siirekli dikkat gerektirdigini
savunmaktadwr. Bulgular, bu faktorlerin ele alinmasinin Polonya'min ¢ogulcu
degerlere olan baghlhigimin siirdiiriilmesi icin hayati dnem tasidigini
gostermektedir. Bu arastirma, popiilizmin yiikseliginin ve Polonya'daki siyasi
degisim dinamiklerinin anlasiimasina katkida bulunmakta ve Avrupa'daki
daha geniy siyasi egilimler hakkinda fikir vermektedir.

Anahtar Kelimeler: Polonya, Hukuk ve Adalet Partisi, Sag Popiilizm,
Polonya Secimleri, Demokratik Cogulculuk

Introduction

After eight years in power, Poland’s national populist Law and Justice
party (Prawo i Sprawiedliwos¢, PiS) has stepped down, marking a significant
shift in the country’s political dynamics. On December 13, 2023, following
over eight weeks of delaying tactics, Polish President Andrzej Duda appointed
Donald Tusk, a figure from the centre-right Civic Coalition (Koalicja
Obywatelska, KO), as the head of a new coalition government that also
includes the centrist Third Way (Trzecia Droga) and the New Left (Lewica)
parties. This appointment not only heralds Tusk’s return to the premiership,
a position he held from 2007 to 2014 but also represents a turning point in
Poland’s recent political history.

The three coalition partners had previously garnered a substantial 53.7%
of the votes in the elections held on October 15, securing a comfortable
majority of 248 seats in the Sejm, Poland’s lower house of parliament?.
Despite widespread calls for a swift transition in the interest of national affairs,

1 Reuters. (2023, December 11). “Donald Tusk Eyes Thaw in EU Relations as
Poland's Prime Minister”, Retrieved from https://www.reuters.com.

2 Simon P. W. (2023). “Eight Years of Populist Rule in Poland Comes to an End
Retrieved from”, https://www.populismstudies.org/eight-years-of-populist-rule-
in-poland-comes-to-an-end/.
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President Duda chose to extend the government formation process to its
constitutional limits. Notably, the PiS, despite obtaining the largest vote share
(35.4%) and winning the most seats overall, failed to secure a majority and
was never in a position to form even a minority government, despite the
possibility of support from five independent MPs. This led President Duda to
follow the customary approach of assigning the leader of the largest party, the
PiS’s interim Prime Minister Mateusz Morawiecki, the task of forming a
government. While this assignment aligns with tradition, Duda’s subsequent
delay tactics suggested potential challenges that the Tusk government might
face in reversing the eight-year democratic backslide®.

Nevertheless, President Duda ultimately inaugurated pro-EU Tusk as the
new Prime Minister on December 13, bringing an end to the eight-year tenure
of right-wing populist rule.®. In alliance with two smaller political groups,
Tusk’s Civic Coalition won the parliamentary vote of confidence held on
Tuesday. In the election, Tusk’s Civic Coalition emerged as the second-largest
party without a parliamentary majority, which necessitated negotiations with
the Third Way and the Left to secure a coalition government with the support
of 248 MPs in the vote of confidence In the election, Tusk’s Civic Coalition
emerged as the second-largest party without a parliamentary majority, which
necessitated negotiations with the Third Way and the Left to secure a coalition
government with the support of 248 MPs in the vote of confidence®. Following
his appointment, Tusk reassured that his government would remain “faithful
to constitutional provisions®”. The swearing-in ceremony was followed by
congratulatory messages from EU allies, with German Chancellor Olaf Scholz
expressing satisfaction with Tusk’s intent to “return Poland to the heart of the
EU.” The relationship between Poland and Germany had been strained due to
PiS’s pre-election anti-German rhetoric and repeated verbal assaults on Tusk
and his party. Donald Tusk’s political resurgence in Poland signifies a
transformative era, potentially curbing the populist tendencies of the Law and
Justice Party (PiS) following their eight-year national conservative rule. The
coalition, encompassing a wide range from left-wing to moderate conservative

8 Vanessa G. (2023). “Donald Tusk Becomes Poland's Prime Minister with the
Mission of Improving European Union ties ”, Retrieved from https://qz.com.

4 RTE. (2023, December 13). “Donald Tusk Sworn in as Polish Prime Minister”,
Retrieved from https://www.rte.ie.

> DW. (2023, December 12). “Poland: Donald Tusk's Government Wins Vote of
Confidence”. Retrieved from https://www.dw.com.

®  Euronews. (2023, December 13). “Poland's New PM Donald Tusk Sworn in,
Completing Transition of Power”, Retrieved from https://www.euronews.com
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parties and united under Tusk’s leadership, is committed to reinstating
democratic norms and strengthening European alliances’. Polish President
Andrzej Duda, also allied with PiS, could potentially use veto power to block
legislation proposed by the new coalition before his term ends in 2025.
However, during the swearing-in ceremony, Duda indicated a willingness to
cooperate with the new government, assuring that he would not oppose
anything that serves the good of the citizens and the Polish Republic®.

This article aims to delve into the implications of the latest election in
Poland and the defeat of PiS for the future of right-wing populism in Poland
and, more broadly, in Europe. Based on the perspective that PiS’s defeat
signifies a victory for Polish democracy and pluralism, this commentary
stresses the importance of not overinterpreting the results. While Poland’s
populists may currently be in a disadvantageous situation, they are not yet
definitively out of the picture. Addressing and managing structural factors—
such as economic inequality, regional disparities, and perceived threats to
national identity—that have fuelled the rise of populism is essential for Poland
to sustain its commitment to pluralistic values. This article will examine three
key areas that are essential for understanding whether the PiS’s defeat in the
October 2023 election could signal an end to populism in Poland: the concept
of populism discourse, which provides a framework for analysing how
populist narratives shape political identities and public opinion; the populist
policies implemented by the PiS government, which reveal the concrete
strategies and appeals used to mobilise support; and the historical background
of Polish elections, which offers context on the evolution of political dynamics
leading up to the current political landscape. It will also discuss whether the
electoral success of the central coalition in Poland can effectively counter PiS
populism.

I. Populist Policies Implemented by the PiS Government in Poland

The recent parliamentary elections in Poland have not only resulted in a
significant transformation of the political landscape but have also initiated a
robust debate regarding the evolution and potential future directions of right-
wing populism in the country. This shift, occurring after almost a decade of
the Law and Justice Party’s (PiS) predominance, signifies a crucial phase in
the political history of Poland. The outcomes of these elections reflect the

7 DW. (2023, December 11). Ibid.
8 Charlish A. and Florkiewicz P. (2023 December 13). “In Sea Change for Poland,
New Government Is Sword In”, Retrieved from https://reuters.com.
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immediate political inclinations of the Polish populace, unveiling deeper
socio-political tendencies within the nation, which are integral to
understanding the broader implications of this political shift. These
developments transcend national boundaries, potentially influencing Poland’s
engagement with the European Union on issues such as judicial independence,
democratic governance, and migration policies®.

This section delves into the concept of populism, dissecting its theoretical
underpinnings and practical implications. Following this, the analysis
explores the ascent of the Law and Justice Party (PiS) in the Polish political
arena, focusing on the populist discourse employed by the PiS government
during its tenure. It is essential to contextualise this discourse within the
broader European political spectrum and the global rise of populism?®. The
PiS government’s approach to governance, characterised by its stance on
issues such as immigration, judicial reform, media control, and social policy,
reveals a complex interplay of populist rhetoric and nationalistic ideologies!®.

The rise of populism in Poland, particularly under the leadership of the
Law and Justice Party (PiS), can be understood through a framework that
examines various structural factors—economic inequality, regional
disparities, and identity concerns—that have contributed to the increasing
appeal of populist rhetoric. The Polish case offers insight into how these
factors can combine to create a fertile environment for populist movements,
especially those that frame themselves as protectors of the marginalised and
defenders of national identity. Through its adept use of both policy and
discourse, PiS has positioned itself to resonate with large segments of the
population that feel economically, socially, and culturally disenfranchised,
drawing upon a powerful blend of grievance and identity politics to sustain its
support base.

One of the most significant structural factors in the rise of populism in
Poland is economic inequality, a legacy that intensified during the post-

® Al Jazeera. (2023, December 11). “Poland’s Parliament Elects Donald Tusk as
Prime Minister”, Retrieved from https://www.aljazeera.com; International
Socialist. (2023). “Polish Election,; Opposition Parties Win Following Defeat of
Right-Wing Populist Law and Justice”, Retrieved from
https://www.internationalsocialist.net.

10 International Socialist. (2023). Ibid.

11 Chojnicka, J. (2015). Anti-EU and anti-LGBT attitudes in Poland: considering
quantitative and qualitative evidence. Baltic Journal of European Studies, 5(2), 30-
55.
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socialist transition of the 1990s. As Poland embraced a market-based
economy, rapid economic growth was accompanied by widening income
disparities, with considerable benefits accruing to urban centres and wealthier
segments of society. Poland’s Gini coefficient, a measure of income
inequality, has fluctuated but continues to reveal an income distribution gap
that has left certain social groups—particularly those in rural areas and smaller
towns—feeling increasingly marginalised®?. Studies indicate that Poland’s
lower-income households and blue-collar workers have been particularly
affected by this inequality, as the gap between urban and rural incomes has
widened over time®. PiS has successfully tapped into these economic
grievances through both targeted policies and rhetoric that appeal to
economically marginalised groups*. By framing itself as the party that
prioritises the needs of “ordinary” citizens over those of the economic elite,
PiS has crafted a populist message that appeals directly to Poles who feel
overlooked by previous administrations’ liberal economic policies. For
example, the “Family 500+ program, a flagship policy introduced by PiS,
provides direct cash benefits to families, particularly benefitting lower-income
voters and strengthening PiS’s image as a party that actively supports
economically disadvantaged communities®®. Polish President Andrzej Duda
underscored the importance of this program, linking it to PiS’s broader
mission to uplift the living standards of ordinary Polish families:

“When I can hear from an ordinary Polish family that their quality of life
has improved, that they live more safely and peacefully, I will feel my
primary goal has been accomplished.*®*

This policy-oriented approach, paired with PiS’s emphasis on social
justice and economic solidarity, has enabled the party to frame itself as the
champion of economic equality, resonating with those who experience
economic insecurity and exclusion. This strategy aligns with the party’s

12 Kinowska-Mazaraki, Z. (2021). The Polish paradox: from a fight for democracy to

the political radicalization and social exclusion. Social Sciences, 10(3), 112.
13 Zavala, A. G. d., Lantos, D., & Keenan, O. (2021). Collective narcissism and the
motivational underpinnings of the populist backlash. The Psychology of Populism,
105-122.
Derkacz, A. J. (2020). From emerging to developed market: the neo-institutional
approach based on the case of Poland. International Journal of Contemporary
Management, 19(2), 37-70.
Kinowska-Mazaraki, Z. (2021). The polish paradox: from a fight for democracy to
the political radicalization and social exclusion. Social Sciences, 10(3), 112.
https://www.gov.pl/web/family/500-for-each-child-from-1-july.
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populist discourse, which presents PiS as the defender of “real Poles” against
a detached urban elite. Through the 500+ program and similar initiatives, PiS
has established a base of support that feels economically disenfranchised, thus
positioning itself as the advocate for economic justice and solidarity within
Poland. By addressing the economic challenges faced by lower-income and
rural populations, PiS has effectively tapped into the structural inequalities
that fuel populist sentiments, strengthening its position as a populist force in
Polish politics.

Closely related to economic inequality are the regional disparities that
have exacerbated social and political divisions within Poland. Poland’s
economic growth has been concentrated in urbanised areas like Warsaw,
Krakow, and Wroctaw, where foreign investment, job opportunities, and
infrastructure development have spurred prosperity’’. In contrast, rural
regions, especially those in the east of the country such as the Subcarpathian
and Lublin Voivodeships, have lagged behind, experiencing relatively high
unemployment, lower average incomes, and limited access to high-quality
public services. These geographic disparities have resulted in a sense of
neglect among rural populations who feel disconnected from the prosperity
enjoyed by urban centres'®. PiS has adeptly exploited these sentiments,
portraying itself as the party that represents the interests of “forgotten”
regions'®. Through policies aimed at rural development, including increased
spending on local infrastructure and subsidies for agricultural communities,
PiS has solidified its position as the defender of Poland’s rural population. The
party’s rhetoric often contrasts the “true Poland” of traditional rural values
with the cosmopolitan, “elite” Poland of urban centres, further deepening the
sense of cultural and economic division. By framing itself as the voice of rural
Poland, PiS has tapped into longstanding grievances over regional disparities,
turning these frustrations into support for a populist narrative that pits the rural
“heartland” against an urban “elite” that is perceived as detached and
indifferent to the struggles of rural communities®.

17 Churski, P., Herodowicz, T., Konecka-Szydlowska, B., & Perdat, R. (2021). Spatial

differentiation of the socio-economic development of Poland— “invisible”

historical heritage. Land, 10(11), 1247.

Klamar, R., Kozon, J., & Ivanova, M. (2020). Regional inequalities in the Visegrad

group countries, Serbia and Croatia. Geographica Pannonica, 24(3), 187-204.

Stanny, M., Komorowski, L., & Rosner, A. (2021). The socio-economic

heterogeneity of rural areas: towards a rural typology of Poland. Energies, 14(16),

5030.

2 Koszykowska, P. (2018). The Rise of Right-Wing Populism in Poland (Doctoral
dissertation, City University of New York).

18

19



74 ATTILA GOKHUN DAYIOGLU

Beyond economic and regional concerns, issues of national identity and
cultural sovereignty have also played a crucial role in fostering a populist
environment in Poland. With globalisation and Poland’s accession to the
European Union in 2004, segments of Polish society have expressed concern
over the potential erosion of Polish culture and values. PiS has strategically
amplified these fears, framing immigration, EU influence, and Western liberal
values as threats to Poland’s unique identity?. PiS leaders have frequently
opposed EU initiatives that are perceived as undermining Polish sovereignty,
such as mandatory refugee quotas, arguing that such policies would disrupt
Poland’s social fabric and compromise its security. This rhetoric has been
coupled with a broader narrative of resistance to external pressures, portraying
Poland as a “bulwark” of traditional values in a Europe seen as increasingly
secular and multicultural??. The party’s messaging on identity issues has been
particularly effective in areas where concerns about cultural preservation and
scepticism toward EU integration are strongest®®. PiS has employed symbols
of Polish nationalism and historical references to past struggles for
independence to solidify its role as the defender of Polish culture against
foreign encroachment?. This stance resonates deeply among Polish citizens
who see their national identity as under siege, fostering a sense of collective
pride and resistance that is integral to PiS’s populist appeal®.

Collectively, these structural factors—economic inequality, regional
disparities, and identity concerns—have fostered an environment conducive
to populism in Poland, with PiS effectively mobilising these grievances to its
advantage. By positioning itself as the party that addresses economic injustice,
advocates for neglected regions, and defends national identity, PiS has forged
a potent populist platform that resonates across diverse sections of Polish
society. Addressing these factors is crucial for sustaining democratic and
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pluralistic values in Poland, as leaving them unresolved risks the resurgence
or entrenchment of populist forces. In the broader European context, Poland’s
experience serves as a reminder of the need to balance economic progress and
integration with sensitivity to social and cultural concerns, as ignoring these
issues can create a fertile ground for populist movements that challenge
democratic norms and values.

I1. The Discourse of Populism

The complexity in defining populism?® stems from the varied historical,
cultural, and political contexts in which movements labelled as populist
operate, despite their general reluctance to self-identify with this term. This
study delves into the populist characteristics of Poland’s Law and Justice Party
(PiS), examining how this attribute has influenced the party’s approach to
historical memory, its restructuring of media and judicial institutions, and its
foreign policy strategies. PiS’s use of historical narratives has not only shaped
its foreign policy outlook but has also served as a justification for its extensive
reforms in the judiciary and media sectors. This analysis seeks to elucidate the
multifaceted impacts of PiS’s populist discourse on Poland’s domestic
political structure and its positioning within international relations. In our
analysis, we find the conceptualisation of populism as a form of discourse to
be particularly enlightening and applicable, as it allows for an examination of
how language and narratives are strategically employed to construct political
identities and mobilise public support. Unlike fixed ideologies or rigid
political strategies, a discursive approach to populism reveals the fluidity and
adaptability of populist rhetoric, which can shift in response to varying socio-
political contexts while consistently positioning ‘the people’ in opposition to
‘the elite.” This framework thus provides a nuanced lens for understanding
PiS’s populist appeals as a dynamic and context-sensitive phenomenon. This
discursive framework enables a nuanced exploration of how historical
narratives intertwine with populist tendencies in both domestic and foreign
policy decisions, revealing how history is reconstructed and leveraged at the
discursive level to shape national identity, justify reforms, and mobilise public
support.

% Dayioglu, A. Gokhun. (2023). “Macaristan’da Radikal Sag: Popiilist Radikal Sag
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Developed by Ernesto Laclau and expanded through his collaborations
with Chantal Mouffe and other theorists?’, the discursive approach posits
language as a crucial, active agent in shaping societal constructs and realities.
This study adopts this framework to interpret PiS’s use of historical narratives
and populist discourse, exploring how these elements shape political identity
and policy choices. While not conducting a full discourse or content analysis,
this approach offers a conceptual lens to address the research question,
shedding light on how PiS’s populist discourse may impact Poland’s
democratic trajectory. It challenges the notion that language simply mirrors
social reality, instead proposing that language plays a performative and
relational role in constructing meanings and social identities. This process,
known as ‘articulation’, involves the strategic manipulation of language by
political actors to create new associations and narratives. These narratives are
understood as complex social and political constructs that link diverse objects
and practices, offering roles and identities for individuals and groups to align
with?®, Within this theoretical framework, populism is seen as a discourse that
not only communicates but actively forms a ‘popular identity.” It does so by
positioning this identity in opposition to perceived ‘elites’ or ‘the
establishment,” with a central focus on the concept of ‘the people.?®*. This
approach thus provides a comprehensive lens to examine how the PiS
government uses populist discourse to redefine historical memory—for
instance, by invoking narratives of national victimhood and resilience,
especially related to the Soviet era—and to shape its foreign policy, such as
emphasising Poland’s sovereignty against perceived EU interference or
portraying the nation as a bastion of traditional values in contrast to Western
liberalism.

The distinctiveness of a populist movement, then, lies not in its political
or ideological content but in the unique way it articulates these elements. This

27 Laclau, E. (2005). “On Populist Reason”, Verso, New York; Laclau, E., and
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Stavrakakis, Y. (Eds.). (2000). “Discourse Theory and Political Analysis:
Identities, Hegemonies and Social Change”, Manchester University Press;
Howarth, D. R., Norval, A. J., and Stavrakakis, Y. (Eds.). (2000). “Discourse
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involves two fundamental processes: creating an ‘equivalential chain’ linking
diverse, unmet social demands and establishing an ‘internal frontier’ that
dichotomises society. The PiS government exemplifies this through its
narrative of “Poland in ruins,” uniting various societal grievances under a
common theme and depicting a polarised society where the majority suffers
due to a disconnected liberal elite®.

Understanding the mechanisms through which these internal frontiers
and equivalential chains are constructed becomes crucial for policy analysis.
The first mechanism involves demonising the ‘power’, seen as obstructing
social demands. Populism necessitates the discursive construction of an
adversary, as emphasised by Laclau®’. The second mechanism centres on
structuring populist discourse around ‘the People’, constructing ‘the people’
and ‘the elite’ as antagonistic poles. This can manifest in various forms, such
as PiS politicians alternately portraying opposition members as liberal,
economically privileged, or Western emulators, in contrast to the conservative,
exploited, or traditionally pristine ‘people’.

In the realm of historical discourses, populism can manifest in two ways:
through the portrayal of an underdog as a historical agent or vice versa.
Populist actors may employ historical narratives and symbols to draw internal
frontiers, establish equivalential chains, or define ‘the other’®2. The specific
political culture influences these articulations and can involve complex
language games of recognition, idealisation, rejection, or demonisation®,
Alternatively, the structural logic of populist articulation may be mirrored in
historical narratives, leading to dichotomous portrayals of a nation as an
underdog and historical adversaries as ‘elites’.

III. Rise of the Law and Justice Party (PiS)

The 2010 plane crash near Smolensk, Russia, which claimed the lives of
Polish President Lech Kaczynski and other officials, served as a turning point

30 Zhu, Q. (2022). Memory politics in Poland under the Law and Justice Party (PiS):
Constructing narratives of heroism and victimhood using a case study of three
Polish museums (Master’s thesis). Jagiellonian University, Faculty of International
and Political Studies, Institute of European Studies, Krakow, Poland. p.6.
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in Polish politics, amplifying nationalist sentiments and contributing to the
subsequent rise of the Law and Justice Party (PiS). Following this event,
Jaroslaw Kaczynski, Lech’s twin brother and co-founder of PiS, assumed a
central role within the party, leveraging national grief and distrust towards
external actors to foster a populist, anti-elite narrative,

After an unsuccessful attempt at the presidency, Jaroslaw Kaczynski
adopted a strategic approach by positioning Andrzej Duda and Beata Szydlo
as PiS candidates for the presidency and prime ministership, respectively. This
strategy proved successful, as Duda won the presidential election in May
2015, followed by PiS securing a parliamentary majority in October. For the
first time since Poland’s transition from communism, a single party held both
executive and legislative power, enabling PiS to govern without coalition
constraints and cementing Jaroslaw Kaczynski’s influence®. With its
majority, PiS embarked on several controversial reforms that reshaped
Poland’s political landscape. Among the earliest and most impactful measures
were amendments to the Constitutional Tribunal (CT), which had previously
served as a check on governmental power®®. These amendments expanded
PiS’s control over judicial appointments and decision-making, transforming
the tribunal into a body aligned with PiS’s political agenda. PiS framed these
changes as necessary to restore “judicial accountability” and address alleged
corruption—an argument resonant with the party’s populist discourse that
criticised elite institutions as disconnected from the public will*'.

In a similar vein, PiS targeted the media sector, passing legislation that
allowed the executive branch to appoint and dismiss heads of state-owned
media organisations. This move was justified by President Duda as a means
to ensure “impartial and reliable” news aligned with national values, yet critics
argued that it undermined media independence and concentrated power within
PiS®, Further consolidating its authority, PiS introduced laws that expanded
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government surveillance capabilities and restricted peaceful assembly. These
measures, coupled with controversial changes to the Supreme Court, raised
concerns among domestic and international observers about threats to judicial
independence and the rule of law in Poland. Under Jaroslaw Kaczynski’s
leadership, PiS’s actions have sparked ongoing debates about democratic
governance, media freedom, judicial independence, and human rights, as
critics view these reforms as indicative of a broader authoritarian shift.

This context illuminates the mechanisms through which PiS has used
populist rhetoric and policy reforms to consolidate power, framing its actions
as a defence of national interests and public integrity against an elite-driven
system. The criticisms that PiS faces from both within Poland and the
international community underscore the broader implications of its populist
agenda, as discussed in the following sections.

A. Judicial Reforms

The recent legislative changes have sparked debates and concerns,
particularly regarding the independence of the judiciary and the separation of
powers, essential tenets of a democratic society. These reforms, altering the
structure and function of the SC and the KRS, signify a significant shift in the
judicial landscape of Poland, with potential long-term implications for the
country’s legal and political order.

1. The PiS’s Judicial Reform Bills of 2017

On July 20, 2017, a significant shift occurred in the Polish judicial system
when the Parliament, dominated by the Law and Justice Party (PiS), enacted
three reform bills that significantly expanded the influence of the executive
and legislative branches over the judiciary. These reforms, a subject of
considerable debate and concern, marked a pivotal moment in the nation’s
legal history®. The first of these bills brought about a fundamental change in
the composition of the National Council of the Judiciary (KRS), a body
traditionally responsible for safeguarding the independence of the judiciary.
The legislation altered the KRS’s makeup, increasing the number of members
appointed directly by Parliament from eight to fifteen. This shift effectively

3 Gajda-Roszczynialska, K., and Markiewicz, K. (2020). “Disciplinary Proceedings
as an Instrument for Breaking the Rule of Law in Poland”, Hague Journal on the
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transferred the power of appointing and promoting Supreme Court (SC)
justices from an independent judiciary to the political realm, thereby raising
concerns about the erosion of judicial independence®.

The second bill focused on the Law of Common Courts. It vested the
Minister of Justice, who also holds the position of Prosecutor General, with
the authority to appoint presidents and vice-presidents of lower courts.
Furthermore, the bill revised the promotion process for judges but did not
clearly define the criteria for these promotions. This dual role of the Minister
of Justice, as both a key figure in the judiciary and an active participant in
legal proceedings, sparked apprehension about potential conflicts of interest
and the undermining of the impartiality of the judiciary. The third bill was
particularly contentious, as it mandated the immediate retirement of all
existing SC justices, granting the Minister of Justice discretionary power to
extend the tenure of selected justices. This provision effectively allowed the
Minister to reshape the composition of the Supreme Court. Additionally, the
bill introduced a new dimension to the Minister of Justice’s role, involving
him in the disciplinary proceedings of SC justices and enabling him to
retrospectively challenge the outcomes of such proceedings, even those
predating the bill’s enactment®2,

Although President Andrzej Duda initially vetoed two of these bills, he
later approved revised versions, which included a modification requiring only
40 percent of Supreme Court judges to retire. However, the fundamental
change in the composition of the National Council of the Judiciary (KRS)
persisted, granting PiS substantial control over judicial appointments. These
judicial reforms reflect PiS’s populist discourse by targeting established
institutions that it portrays as elitist and unaccountable to the public, framing
such changes as a ‘restoration’ of justice for the people. This consolidation of
power within the judiciary underscores the extent to which PiS’s populism
seeks to reshape Poland’s institutional landscape. Addressing these changes is
crucial for the main research question, as it raises the issue of whether the PO-
led coalition government can effectively reverse such measures and curtail
populism’s institutional grip on Polish democracy*. These reforms sparked a

4 Mastracci, M. (2019). “Judicial Independence”, Journal of the Indian Law
Institute, 61(1), 118-143.

42 Jankauskas, T. (2023). “Quality of Democracy in Poland: The Doctrinal Legal
Analysis of the Polish Law and Justice Reforms between 2015-2020", (Doctoral
dissertation, Vilniaus Universitetas).

43 Sadurski, W. (2018). “How Democracy Dies (in Poland): A Case Study of a Anti-
Constitutional Populist Backsliding ”, Revista Forumul Judecatorilor, 104.



RIGHT POPULISM IN POLAND 81

wave of criticism and concern, both domestically and internationally. Critics
argued that they represented a significant departure from the principles of
judicial independence and separation of powers, cornerstones of democratic
governance*. The PiS Party’s judicial reforms of 2017 thus stand as a critical
juncture in Poland’s legal and political landscape, with implications that
continue to reverberate through the nation’s judicial system.

2. The PiS’s Rationale Behind the 2017 Judicial Reform Bills

To comprehend the Law and Justice Party’s (PiS) justification for the
controversial 2017 judicial reforms in Poland, it is essential to delve into the
nation’s post-communist history. Following the fall of communism in 1989,
Poland initially adopted a stance of national reconciliation, refraining from
barring former communists from participating in the new democratic
government. This approach, however, shifted in subsequent years. In 1997, a
right-wing party introduced a “lustration” bill aimed at exposing former
communist agents holding high-ranking positions in government, media, and
the legal profession®. The initial bill faced amendments by then-President
Aleksander Kwasniewski, a reformed communist himself, which critics argue
diluted its effectiveness. Despite these amendments, the Parliament passed a
revised lustration bill in the following year. This revised bill expanded its
scope and was particularly effective in identifying lawyers who had falsely
declared their past affiliations. Over seven years, the bill revealed 277
individuals with communist ties*.

The Kaczynski brothers, Lech and Jarostaw, have been vociferous critics
of communism, a stance shaped by their family’s historical resistance to
communist rule. Lech Kaczynski’s six-month internment for dissident
activities and Jarostaw’s conviction that communists retained influence post-
1989 underpin their political ideology. This perspective led to the PiS Party’s
attempt in 2006, under President Lech Kaczynski, to enforce a more stringent
lustration law. This law required a broader range of public figures to disclose
any communist-era collaborations, with severe penalties for false declarations.
However, the Constitutional Tribunal (CT), perceived by the PiS as being
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composed of judges from the communist era or appointed by former
communists, ruled the law unconstitutional, effectively neutering it. The PiS
Party’s frustration with the CT’s decision laid the groundwork for the 2017
judicial reform bills*’. Jarostaw Kaczynski, echoing his earlier lustration
efforts, argued that many judges in Poland were remnants of the communist
era, prioritising global over national interests and lacking public
accountability due to their non-elective appointments. The PiS contended that
these reforms were necessary to enhance the judiciary’s efficiency,
effectiveness, and integrity, asserting that the pre-reform system served only
the elite and was inherently undemocratic®,

Supporting these reforms, the Minister of Justice hailed them as a step
towards dismantling “court-ocracy” and introducing democratic
accountability into the judiciary. The state media and Polish officials also
argued that these reforms would align Poland’s judicial system with those in
other European Union countries. Furthermore, the Ministry of Foreign Affairs
claimed that the reforms aimed to restore public respect for the judiciary. The
PiS Party underscored that these reforms were part of a legitimate and
democratic process, pointing to public opinion polls indicating that a
significant majority of Poles favoured judicial reform*. Running on a
platform that promised court reform, the PiS argued that enacting these bills
fulfilled their electoral mandate and responded to the popular will. In
summary, the PiS Party’s justification for the 2017 judicial reforms is rooted
in a historical context of anti-communism and a desire to overhaul a system
they viewed as undemocratic and unresponsive to the Polish populace.

3. Domestic and International Reactions to Poland’s 2017 Judicial
Reform Bills

The Law and Justice Party’s (PiS) 2017 judicial reform bills in Poland
have elicited strong reactions both domestically and internationally,
highlighting a divide in perceptions of democratic principles and judicial
independence. Domestically, the response to the bills was immediate and
intense. Despite a general consensus among the Polish populace on the need
for judicial reforms, the specific measures proposed by the PiS sparked
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widespread protests in major cities like Warsaw, Krakow, and Katowice.
These protesters, a diverse group encompassing various sectors of society,
voiced their apprehension that the bills would erode judicial independence®.
They urged President Andrzej Duda to veto the legislation. Public opinion
polls indicated a complex sentiment: while a majority favoured judicial reform
in principle, a significant portion (55%) believed the President should veto
these particular bills. This sentiment was echoed by 76% of Poles opposing a
politicised judiciary®.

The Polish opposition parties broadly criticised the PiS’s approach as a
covert strategy to undermine the rule of law by consolidating control over the
judiciary under the guise of reform. Internationally, these reform bills
triggered immediate and varied responses. The United States, through its State
Department, expressed concerns regarding Poland’s adherence to its
constitutional and international commitments, underscoring the critical nature
of judicial independence and the separation of powers. German Chancellor
Angela Merkel and French President Emmanuel Macron emphasised the
potential threat these reforms posed to the rule of law, a cornerstone principle
for collaboration within the EU framework. Luxembourg’s Foreign Minister
went as far as to question Poland’s continued membership in the EU,
highlighting the infringement of key EU values®?. The European Commission
(EC), tasked with safeguarding EU treaties, escalated its critique following the
PiS Party’s actions. The EC’s Vice President, Frans Timmermans, warned of
the potential erosion of judicial independence and the risk of politicising the
judiciary, which could undermine the rule of law throughout the EU. The
Commission even contemplated the activation of Article 7, a punitive measure
for EU members violating core principles.

In summary, the PiS Party’s judicial reform initiatives in 2017 have
sparked intense debate over democratic norms, judicial autonomy, and power
dynamics both within Poland and across the European landscape. These
developments mirror deep-seated concerns about the trajectory of Polish
democracy and its congruence with the EU’s foundational principles®.
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B. Poland’s Media Landscape and Civil Society Response to PiS’s
Reforms

The Polish media landscape underwent significant changes following
President Andrzej Duda’s election in 2015, and the subsequent actions of the
Law and Justice Party (PiS) have drawn intense domestic and international
scrutiny. The PiS’s attempts to control the media, particularly public
television, have been met with substantial resistance, illustrating the resilience
of civil society in the face of potential democratic backsliding. Under
President Duda and the PiS, a series of reforms were initiated that targeted the
autonomy of state-sponsored television and radio. The most notable of these
was legislation permitting the replacement of senior officials in public
broadcasting, effectively allowing political control over these institutions. The
PiS also leveraged legal frameworks, notably Article 212 of the criminal code,
to exert pressure on journalists, fostering a climate of self-censorship. By
2018, this control over media entities like TVP led international bodies like
the Council of Europe and Reporters Without Borders to label the channel as
propagandistic®.

Despite these efforts, civil society in Poland has shown resilience and
resourcefulness in countering the PiS’s media control. The years following the
reforms saw significant protests, notably in 2016 and 2018, where calls for
“free media” were prominent. The use of alternative information sources, such
as social media, and the active role of non-governmental organisations
(NGOs) have been instrumental in challenging the government’s narrative and
bringing international attention to the issue. Social media, in particular, has
played a pivotal role in allowing Polish citizens to circumvent government
messaging and foster a counter-narrative. This access to diverse information
sources is reminiscent of historical contexts where access to alternative media
undermined dominant propaganda efforts, as discussed in studies like “Radio
and the Rise of Nazis in Prewar Germany.” The significant mistrust in TVP
among the Polish populace reflects this dynamic.

NGOs in Poland, such as the Committee for the Defence of Democracy,
have actively organised protests and engaged with international media. Their
presence and limited media control by the government have allowed for
greater dissemination of information and mobilisation against government
actions. These organisations have also drawn the attention of international
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bodies, including the European Commission, to the situation in Poland. The
civic engagement demonstrated through protests and voting patterns has
emerged as a formidable check against the PiS’s media strategies®. The 2019
elections saw a shift, with more citizens voting against the PiS, indicating a
weakening of the party’s influence. This increased civic participation in
protests and at the polls has been pivotal in highlighting media repression and
challenging the PiS’s grip on power. Recognising propaganda and having
access to alternative information sources weaken the impact of government-
controlled narratives. The ability of Polish citizens to protest, vote, and access
diverse media sources has been crucial in countering media repression and
drawing international attention to these issues®®.

IV. Historical Background of the Elections in Poland

The historical context of Polish elections, mainly since 1989, reflects a
dramatic transformation from a communist regime to a multifaceted
democratic landscape. In 1989, significant international changes and
widespread national unrest led to the collapse of the communist regime. The
‘Round Table Talks’ between the government and the opposition, led by the
Solidarity movement, marked the initial steps towards Poland’s transition to
democracy. These negotiations resulted in a constitutional amendment on
April 7, 1989, and an agreement for partially free parliamentary elections®’.
The Solidarity Citizens’ Committee (KOS), the political wing of the Solidarity
movement, participated in the 1989 elections and achieved a landmark
victory®®. Wojciech Jaruzelski was elected President of the Republic in a joint
session of the two houses under the Round Table Agreements framework. In
December 1989, the Constitution was amended again, removing references to
the state’s socialist character and instituting a democratic government system,
further fragmenting the Polish political sphere®.
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The loss of a ‘common enemy’ led to internal divisions within the
Solidarity Citizens’ Committee, representing diverse interests. This division
became apparent in the 1990 presidential elections, with conservative factions
supporting Lech Walgsa and liberals nominating Tadeusz Mazowiecki and
was evident in the 1991 parliamentary elections. The 1993 parliamentary
elections, called prematurely by the President to solidify the existing
parliamentary majority, were won by the Polish Republic’s Social Democracy
(SARP), the successor to the Communist Party®®. Additionally, SARP candidate
Aleksander Kwasniewski won the presidential elections in 1995 and 2000%.
The scenario evolved further in 1996 with the formation of the Solidarity
Electoral Action of the Right (AWSP), a conglomerate of over thirty right-
wing parties, which won the 1997 parliamentary elections. Meanwhile, an
Interim Constitution was introduced in 1992, leading to significant
amendments in the fundamental laws. The new Constitution was adopted in
1997 after a lengthy contemplation period and nationwide discussion®.

In 2001, a centre-left coalition formed by the Democratic Left Alliance
(SLD) and the Labor Union (Unia Pracy, UP) won the parliamentary elections.
The same year saw an internal split within AWSP, leading to the creation of
the Civic Platform (PO) and the Law and Justice Party (PiS), which entered
parliament as opposition parties. From 2001 onwards, the political landscape
underwent a radical shift from a ‘post-Communist party system’ to a ‘post-
Solidarity’ system, characterised by conflicts between centre-left and centre-
right parties®. This new bi-polar balance was dominated by two right-wing
parties: the liberal PO and the conservative PiS. The 2005 parliamentary
elections marked a decisive defeat for the Democratic Left Alliance, while
both Civic Platform (PO) and Law and Justice Party (PiS) gained significant
ground, with PiS eventually forming a coalition government®. Law and
Justice Party candidate Lech Kaczynski won the presidential election the same

8 Millard, F. (1994). “The Polish Parliamentary Election of September
19937, Communist and Post-Communist Studies, 27(3), 295-313.

61 Pienkos, D. E. (2000). “Poland's 2000 Presidential Election”, The Polish
Review, 45(4), 435-443.
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year. The Civic Platform secured victories in the 2007 and 2011 parliamentary
elections, with their candidate Bronistaw Komorowski winning the 2010
presidential election. The reappointment of Civic Platform leader Donald
Tusk as Prime Minister in 2011 indicated a continuity in the political system®.

The 2015 victory of the right-wing populist Law and Justice Party (PiS)
led to the formation of a single-party majority government and significant
changes in Polish politics. PiS’s success was underpinned by nationalist and
xenophobic sentiments rekindled during the migrant crisis and promises of
social support to citizens affected by neoliberal transformations®®. The party
secured power with 38% of the vote and a narrow absolute majority of
parliamentary seats, marking a substantial shift in Poland’s political
landscape. PiS’s victory reflected broader challenges related to civil society
and regime changes in the post-1989 period®’.

This political transformation led to an increase in the PiS government’s
control over the judiciary and media, intensifying pressures on democratic
institutions and adopting a more authoritarian stance against government
dissent. Government interventions, especially in the Constitutional Tribunal
and public broadcasting, raised concerns about Poland’s democratic standards
and the principle of the rule of law. These developments caused tensions in
relations with the European Union (EU) and raised questions about the EU’s
commitment to the rule of law®®. On the other hand, PiS’s social policy
implementations, particularly in family assistance and pension reforms, were
positively received by some segments, providing support among economically
disadvantaged groups. However, concerns over democratic backsliding in the
political and institutional spheres counterbalanced this support. In conclusion,
Poland’s political and institutional transformations following the 2015
elections have had significant domestic and international implications. PiS’s
policies and practices have sparked crucial debates regarding Poland’s
democratic future, its relations with the EU, and the rise of populist
movements in Europe®.
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V. Discussing Whether the Electoral Success of the Centrist
Coalition in Poland Can Prevent PiS Populism

A. The Success of the Central Coalition in Poland’s Elections and Its
Potential Impact on PiS Populism

Assessing whether the recent electoral success of Poland’s central
coalition can effectively counter the entrenched populism represented by the
Law and Justice Party (PiS) requires a close examination of Poland’s unique
political landscape. This coalition victory suggests a potential shift in the
ideological balance within Poland, challenging the populist and nationalist
framework that PiS has cultivated over the past decade. Rather than diverging
into comparative analyses with other European nations, this discussion will
focus specifically on the mechanisms through which Poland’s central coalition
has gained public support and the implications this has for the stability of PiS’s
populist influence. In Poland, the rise of PiS was underpinned by a populist
discourse that framed the party as a defender of ‘the people’ against elite,
liberal establishments, both domestic and foreign. This discourse gained
momentum particularly during the migrant crisis of 2015 and subsequent
waves of socio-economic transformations that amplified public discontent.™.

PiS successfully harnessed nationalist sentiments, promising a
restoration of Polish sovereignty, cultural identity, and economic security in
response to perceived threats from the European Union and globalisation. This
narrative has been instrumental in PiS’s sustained success, reinforcing a
populist agenda that prioritises conservative social values, critiques of EU
interference, and scepticism towards liberal democratic norms. The recent
electoral gains of the Civic Coalition and its allies suggest that there may be
emerging cracks in PiS’s populist armour. As a unified front, the central
coalition has positioned itself as an alternative to PiS’s divisive politics,
advocating for democratic pluralism, rule of law, and re-engagement with the
European Union. Analysing the strategies employed by the Civic Coalition,
the Third Way, and the Left to garner widespread support offers insight into
whether these shifts signify a durable change in Polish politics or a temporary
reaction to PiS’s governance style.

This exploration is especially pertinent given the coalition’s commitment
to reversing some of PiS’s policies, particularly those that have weakened
Poland’s judiciary, restricted media freedoms, and limited civil liberties.

0 Stanley, B., and Cze$nik, M. (2019). “Populism in Poland”, Populism Around the
World: A Comparative Perspective, 67-87.
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These policies, often justified through populist rhetoric, have reshaped
Poland’s democratic institutions in ways that consolidate PiS’s control.
Understanding whether the new coalition government can effectively
dismantle these structural changes and restore democratic norms will provide
a clearer perspective on the resilience of populism in Poland. By examining
Poland’s recent election results and the central coalition’s policy goals, this
section aims to address the main research question: does the formation of a
Civic Coalition-led government signify the beginning of the end for populism
in Poland? Or will PiS’s populist ideals continue to influence the Polish
political landscape despite this electoral setback? This analysis not only
situates PiS within the broader trends of European populism but also
highlights the unique factors shaping populist discourse and counter-
movements within Poland itself.

B. Understanding the Rise of Right-Wing Populist Parties and the
Populist Policies of Poland’s Law and Justice Party (PiS)

The phenomenon of the rising influence of right-wing populist parties has
garnered significant attention in contemporary political discourse. This
emergence is often attributed to a political milieu where issues prioritised by
these parties — such as immigration, nationalism, and cultural grievances —
gain prominence. A notable shift has been observed in the electorate’s value
system, leading many to conclude that the burgeoning success of these parties
can be ascribed to a ‘cultural backlash.” Key aspects contributing to this trend
include the influence of economic apprehensions over immigration in
engaging core supporters and extending their appeal. Secondly, the right-wing
populist parties are adept at leveraging various cultural and financial
insecurities to their advantage. Thirdly, the efficacy of social policies in
addressing the insecurities that fuel support for these parties’™.

The critical question concerning voter Behavior revolves around how
cultural and economic grievances influence an individual’s likelihood of
supporting a right-wing populist party. Contrary to the common perception of
immigration as a predominantly cultural concern, evidence suggests a more
complex reality. Both cultural and economic apprehensions regarding
immigration significantly enhance the propensity to vote for a right-wing

1 Inglehart, R., and Norris, P. (2017). “Trump and the Populist Authoritarian
Parties: The Silent Revolution in Reverse”, Perspectives on Politics, 15(2), 443-
454,
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populist party’?. While cultural concerns are a more potent predictor of such
voting Behavior, their relative importance in the overall success of right-wing
populist parties is moderated by the broader base of voters with economic
anxieties. This distinction underscores the necessity to differentiate between
core and peripheral voter segments. Those primarily focused on the cultural
implications of immigration constitute the core supporters of right-wing
populist parties. Though this group is highly likely to endorse these parties,
they represent a more minor faction of the electorate.

In contrast, voters who are predominantly anxious about the economic
repercussions of immigration fall into the peripheral category”®. This segment,
while also inclined towards right-wing populist parties, is more numerous. The
disparate concerns and preferences of these two groups imply that the most
successful right-wing populist parties are those that can effectively appeal to
and unite both factions. Hence, the triumph of right-wing populist parties
hinges not just on their ability to engage those worried about the cultural
dimensions of immigration but also on their capacity to galvanise a wider
voter base with economic grievances’™.

The analysis of parties categorised as right-wing populists is conducted
while maintaining a sceptical approach towards the analytical usefulness of
the term ‘populism’ in elucidating the ascent of this phenomenon. Instead, the
emphasis is placed on the significance of nationalism as a mobilisation tool
that facilitates the achievements of right-wing populist parties. The concept of
the “national way of life” is increasingly highlighted by these parties. In
Western Europe, right-wing populist parties are promoting a strategy of civic
nationalism that normalises nationalist solutions for various forms of
insecurity. This strategy encompasses two distinct components: it portrays
culture as a realm of values and justifies exclusion based on ideological
criteria.

Furthermore, it directs attention towards social welfare and welfare
chauvinism™. Conversely, right-wing populist parties in Eastern Europe

2 Jankauskas, T. (2023). Ibid.

8 Gwiazda, A. (2021). “Right-Wing Populism and Feminist Politics: The Case of
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predominantly adhere to an ethnically nationalist stance, concentrating on
inherent criteria of national belonging and galvanising electorates through
socially conservative positions and opposition to minority rights. In Eastern
Europe, these parties also tend to underscore negative attitudes towards
multiculturalism®.

In other words, the ascendancy of right-wing populist parties does not
follow a uniform pattern across Europe. Analysis of existing studies and
regional data reveals distinct regional variances, with different voter
demographics and grievances driving the success of such parties.
Consequently, progressive counterstrategies must be context-specific. For
instance, while the centre-left in Western Europe can leverage its traditional
strength in welfare expansion, its Eastern European counterparts face unique
challenges’’. An important observation is that the centre-left’s adoption of
diluted right-wing populist themes, particularly in nationalism and
chauvinism, has led to a loss of distinctiveness in these areas’®. However,
replicating the right-wing populist playbook—transitioning to populism,
restrictive immigration policies, and nationalistic rhetoric—is not viable for
centre-left parties. Instead, they should focus on addressing economic
insecurities and championing issues like equality, which resonate more deeply
with their base. A shift towards nationalism could alienate their traditionally
pro-immigration electorate’.

In the context of the broader trends of right-wing populism, an
examination of Poland’s Law and Justice Party (PiS) reveals the
implementation of a series of policies that mirror these widespread tendencies.
To comprehend these policies, conducting a thorough analysis of PiS’s
approach to governance, which distinctively amalgamates nationalism,
cultural values, and social welfare, is essential. This multifaceted approach
reflects the party’s strategic positioning within the Polish political landscape

6 Trumm, S. (2018). “The ‘New’Wave of Populist Right-Wing Parties in Central and
Eastern Europe: Explaining Electoral Support for the Conservative People’s Party
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and offers insights into the evolving nature of right-wing populism in
Europe®®. As PiS stands as a prominent figure in this movement,
understanding its policies provides a window into the mechanisms through
which right-wing populism gains and sustains influence in contemporary
European politics.

PiS has strategically emphasised Polish nationalism and cultural values,
much like other right-wing populist parties in Europe. This emphasis often
manifests in the portrayal of Poland as a nation under threat, both from
external forces like the European Union and from internal changes such as
multiculturalism and liberal social policies. PiS’s stance on issues like
immigration, national sovereignty, and traditional family values is reflective
of a broader cultural backlash against perceived threats to national identity.
This approach has effectively rallied core supporters who feel alienated by
globalisation and cultural changes. PiS has diverged somewhat from typical
right-wing populist rhetoric in its approach to economic policies and social
welfare®, The party has implemented or maintained several social welfare
programs, like the ‘500+ program’, which provides financial assistance to
families with children, and pension reforms that have been popular among
many Poles, especially in rural areas and smaller towns. These policies have
helped PiS secure support from groups traditionally not aligned with right-
wing populism, such as the working class and the elderly, by addressing their
economic insecurities. Reflecting broader European trends, PiS has also had
to navigate financial challenges like job insecurity and austerity. While the
party has not radically liberalised labour markets, it has maintained a
conservative fiscal stance. PiS’s policies, therefore, blend elements of welfare
state protection with conservative economic governance, which has broadened
its appeal but also led to criticisms of inadequate responses to economic
inequality and labour market challenges®.

In line with other European right-wing populist parties, PiS has taken a
restrictive stance on immigration. The party has capitalised on fears related to
cultural change and security concerns, positioning itself as a defender of
Polish cultural identity against the backdrop of the European migrant crisis®,
This stance has resonated with a significant portion of the electorate, further
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solidifying PiS’s political position. PiS’s success has influenced the policy
agendas of other political parties in Poland. Both left and right mainstream
parties have had to respond to PiS’s dominance, with some adopting more
conservative positions on issues like immigration and national identity to
recapture the lost electorate®. These dynamic highlights the broader impact of
right-wing populism on national political discourses. PiS’s blend of welfare
policies, nationalistic rhetoric, and conservative cultural values represents a
tailored approach to populism that has proven successful in Poland. This
approach mirrors broader European trends in right-wing populism but also
displays unique characteristics shaped by Poland’s historical, cultural, and
economic context.

C. Can the Success of the Central Coalition in Poland’s Elections
Prevent PiS Populism?

The recent ascension of Donald Tusk to the role of Poland’s Prime
Minister, following a significant victory of a pro-European Union coalition,
signals a transformative moment in Polish politics. This shift, potentially
curtailing the populist tendencies of the Law and Justice Party (PiS), emerges
after an eight-year reign of national conservative rule under PiS. The coalition,
encompassing a spectrum from left-wing to moderate conservative parties,
unified under Tusk’s leadership, committing to restore democratic norms and

strengthen European alliances®.

Tusk, a centrist leader and former European Council president, was
elected almost two months after the national election, demonstrating a historic
voter turnout of nearly 75%. This turnout, the highest since Poland’s return to
democracy, even surpassed the 1989 vote that catalysed the collapse of the
Soviet-backed communist regime®. Notably, despite PiS securing more votes
than any other single party, it lost its parliamentary majority, marking a pivotal
shift in the nation’s political landscape®’. The government, formed from
Tusk’s Civic Coalition, along with the liberal Poland 2050 party, the

8 Qzelewa, D. (2020). Ibid.
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conservative agrarian Polish People’s Party, and the Left, is poised to adopt a
centrist, pro-EU stance. Tusk’s intentions to align Poland more closely with
European allies and bolster support for Ukraine are significant. Moreover, his
pledge to unlock approximately 110 billion euros of EU funds, frozen
overrule-of-law concerns, is indicative of a new direction in Poland’s political
trajectory®,

However, the coalition faces internal challenges, particularly in
addressing contentious social issues like abortion and LGBTQ+ rights. The
coalition’s spectrum includes more conservative members, creating a complex
dynamic in tackling these rights®®. Tusk’s commitment to advancing gender
equality policies, simplifying legal processes for transgender individuals, and
considering the introduction of same-sex civil partnerships and relaxed
abortion laws is a hopeful sign. Yet, the implementation of these reforms may
be gradual and complex, given the diversity within the coalition and the
necessity for President Andrzej Duda’s approval of new laws*. In
juxtaposition with the coalition’s progressive agenda, the question remains:
what does the PiS defeat signify for the future of populism in Poland and
possibly Europe? While the electoral success of Tusk and his coalition
undoubtedly represents a democratic resurgence and a move towards
pluralism, it is crucial not to overestimate this outcome. Poland’s populists,
though currently displaced, are not entirely diminished.

Understanding the structural factors—such as economic inequality,
regional disparities, and perceived threats to national identity—that have
fuelled populism is essential for Poland to steadfastly remain in the pluralist
camp®. These factors, present to varying degrees across different
demographics and regions, can be measured through public opinion surveys,
socio-economic data, and studies on national identity perceptions. Looking
ahead, Tusk’s government must navigate the challenges of reversing
democratic backsliding and meeting heightened public expectations. The
coalition, while diverse, must present a united front to avoid giving populists
like PiS opportunities to regain ground. The effectiveness with which Tusk’s

8 Reuters. (2023, December 11). Ibid.
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government addresses these structural factors will ultimately determine the
extent to which it can curb the influence of populism in Poland®.

In conclusion, while Tusk’s election and the success of the centrist
coalition mark a potential departure from PiS’s populist policies, the path
ahead is intricate. The government’s commitment to EU alignment, rule-of-
law improvements, and social reform reflects a promising new direction for
Poland. However, the accurate measure of this shift and its impact on
mitigating populism will depend on the coalition’s capability to harmonise
internal differences and effectively navigate the broader Polish political
landscape.

Conclusion

The recent electoral victory of Donald Tusk’s pro-European Union
coalition, marked by his ascension as Poland’s Prime Minister, signifies a
momentous shift in the nation’s political arena. This change, emerging after
an eight-year period of national conservative governance under the Law and
Justice Party (PiS), heralds a potentially transformative era in Polish politics.
The new coalition, comprising a spectrum from left-wing to moderate
conservative parties, has pledged to restore democratic norms and fortify
European alliances, indicating a departure from the populist tendencies that
characterised PiS’s tenure.

The historic voter turnout, nearly 75%, in these national elections
underscores a heightened engagement of the Polish electorate in the
democratic process. The outcome, which saw PiS lose its parliamentary
majority despite securing the highest votes for a single party, reflects a pivotal
alteration in the political landscape. The newly formed government, led by
Tusk’s Civic Coalition and including diverse political entities, aims to adopt
a centrist, pro-EU stance. Their intentions to realign Poland closely with
European partners and support Ukraine are significant markers of this new
political direction.

However, this coalition faces internal challenges, especially in navigating
social issues like abortion and LGBTQ+ rights. The spectrum of political
views within the coalition suggests a complex dynamic in addressing these
contentious topics. Tusk’s commitment to advancing progressive policies in
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these areas is promising, but their implementation might be gradual and
complex, considering the coalition’s diversity and the need for President
Andrzej Duda’s approval. The defeat of PiS raises critical questions regarding
the future of populism in Poland and Europe. While the electoral success of
the centrist coalition represents a democratic resurgence and a move towards
pluralism, it is essential not to overestimate this outcome. Poland’s populist
elements, though currently displaced, are not entirely vanquished. Sustaining
Poland’s commitment to pluralistic values necessitates addressing and
managing the structural factors that have fuelled populism.

The coalition’s victory underscores the electorate’s willingness to
sanction populist governments that falter in effective governance. PiS’s
governance failures and allegations of corruption have undermined its image
as an efficient governing body. The future trajectory of populism in Poland
hinges significantly on how the Tusk-led government navigates the challenges
of reversing democratic backsliding and meeting public expectations. The
coalition’s ability to present a united front and effectively govern will
determine its success in curbing the influence of populism. In conclusion,
while the electoral success of the central coalition under Tusk marks a
potential shift away from PiS’s populist policies, the journey ahead remains
intricate. The new government’s commitment to aligning with the EU,
improving the rule of law, and implementing social reforms indicates a
promising direction for Poland. However, the real measure of this shift and its
ability to mitigate populism will depend on the coalition’s capability to
harmonise internal differences and adeptly navigate Poland’s complex
political landscape.
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AVRUPA BiRLiGI’NDE KAMU YONETIMININ
DiJITAL DONUSUMU: AVRUPA BUTUNLESMESI
SURECINDE TEKNOLOJI VE YENILIK
YONETIMININ ROLU VE GELECEK VIiZYONLARI

Senem DEMIRKIRAN"
Arastirma Makalesi

0z

Bu makale, Avrupa Birligi (AB) iiye devletlerinde kamu yénetiminin dijital
doniigiimiinii derinlemesine incelemekte ve bu doniisiimiin Avrupa biitiinlesmesi
stirecindeki stratejik roliinii ele almaktadir. Dijital déniisiim, kamu hizmetlerinin
modernlesmesi, etkinliginin artirilmast ve maliyetlerin azaltilmasi agisindan kritik bir
degisim stireci olarak degerlendirilmektedir. Bu baglamda, makale AB nin dijital
stratejilerini, teknoloji entegrasyonunu ve yenilik yonetimini detayli bir sekilde analiz
etmektedir. Makale, oncelikle dijital doniistimiin AB icindeki kamu yonetiminde nasi!
bir doniisiim sagladigimi ortaya koymaktadir. Dijitallesmenin getirdigi zorluklar ve
uyum problemleri de g6z oniinde bulundurulmaktadr. Makale, dijital doniigiimiin
etkilerini ve karsilasilan zorluklari kapsamh bir sekilde tartisarak, AB nin dijital
stratejilerinin nasil iyilestirilebilecegine dair énerilerde bulunmaktadw:. Avrupa
biitiinlesmesi stirecindeki dijital doniigiimiin rolii, bu doniisiimiin AB nin politikalari,
isleyis siirecleri ve yonetim anlaywsi iizerindeki etkileri tizerinde durulmaktadir.
Dijitallesmenin, Avrupa icindeki uyum siireglerini desteklemesi, daha seffaf ve hesap
verebilir bir yonetim anlayisini tegvik etmesi ve etkili bir politika yapim siirecini
miimkiin  kilmas1 vurgulanmaktadir. Makale, dijital doniigiimiin gelecekte nasil
sekillenecegine dair vizyonlar sunarak, teknolojik yeniliklerin entegrasyonu ve
mevcut dijital stratejilerin gelistirilmesi konularinda gelecekteki yonelimleri ele
almaktadw. Sonug¢ olarak, makale, AB’nin dijital doniisiim siirecindeki mevcut
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durumu, gelecekteki potansiyel gelismeleri ve bu siirecin Avrupa biitiinlesmesi
tizerindeki etkilerini kapsamli bir sekilde ele alarak, politika yapicilar ve akademik
topluluk icin énemli ¢ikarimlar saglamaktadir.

Anahtar Kelimeler: Dijital Doniigiim, Avrupa Biitiinlesmesi, Teknoloji ve Yenilik
Yonetimi

Digital Transformation in Public Administration in the European Union:
The Role of Technology and Innovation Management in the European
Integration Process and Future Visions

Abstract

This article provides an in-depth analysis of the digital transformation of public
administration in European Union (EU) member states, emphasizing its strategic role
in the process of European integration. Digital transformation is seen as a critical
process for modernizing public services, enhancing efficiency, and reducing costs. The
article thoroughly examines the EU’s digital strategies, technology integration, and
innovation management, detailing how digital transformation has reshaped public
administration within the EU. It also addresses the challenges and adaptation issues
that digitalization has introduced, offering recommendations for improving the EU’s
digital strategies. The article further explores the role of digital transformation in
European integration, focusing on its effects on the EU’s policies, operational
processes, and governance approaches. It underscores the potential of digitalization
to support harmonization across Europe, promote a more transparent and
accountable governance model, enable a more effective policy-making process. The
article also presents visions for the future of digital transformation, discussing the
integration of technological innovations and the development of existing digital
strategies. In conclusion, the article comprehensively examines the current state of
the EU’s digital transformation process, potential future developments, and the
impact of this transformation on European integration, offering significant insights
for policymakers and the academic community.

Keywords: Digital Transformation, European Integration, Technology and
Innovation Management.

Giris

Dijital doniisiim, AB iiyesi iilkelerde kamu yonetimini kokli bir sekilde
degistirerek kamu hizmetlerinin sunumunu yeniden sekillendirmekte ve
onemli yeniliklere zemin hazirlamaktadir. AB, dijitallesmeyi ekonomik
biiyiimenin ve toplumsal kalkinmanin itici giicii olarak gérmekte, bu siireci
stratejik bir doniigiim olarak ele almaktadir. Bu baglamda, teknoloji ve yenilik
yonetimi, dijital doniistim siireglerinin kritik bir bileseni olarak 6ne ¢ikmakta

ve kamu kurumlarinin isleyisini daha verimli hale getirerek vatandaslarin
hizmetlere erisimini hizlandirmay1 amaglamaktadir. AB'in dijital doniisiim
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hedefleri, dijital biitiinlesmeyi ve is birligini artirmay1 hedeflemekte; "Dijital
Avrupa" programi, dijital altyapimnin gliclendirilmesini ve kamu
yonetimlerinde dijital yeniliklerin tesvik edilmesini 6nceliklendirmektedir. Bu
stratejiler, yalmzca teknoloji yatirimlarnyla simrhi kalmayip, ayni zamanda
kamu kurumlariin vatandaglarla olan etkilesimini doéniistiirmeyi ve veri
odakli karar alma mekanizmalar1 olusturarak hizmet kalitesini artirmayi
amaclamaktadir. Estonya'nin "e-Residency" programi ve Almanya'nin Digital
Administration Act yasast gibi uygulamalar, dijital hizmetlerin
entegrasyonunu ve standartlagtirllmasimi saglamaktadir. Ancak, dijital
doniisiim siirecinde karsilasilan zorluklar arasinda teknolojik uyum, veri
giivenligi ve dijital boliinme gibi konular 6ne ¢ikmaktadir. Bu sorunlar, dijital
yonetimin etkinligini etkileyerek basariyla uygulanmasini engelleyebilir.
Avrupanin dijital doniisiim politikalari, modern entegrasyon stratejilerinin
onemli bilesenleri arasinda yer almakta ve kamu hizmetlerinin daha etkili,
verimli ve seffaf bir sekilde sunulmasini hedeflemektedir. Teknoloji ve yenilik
yonetimi, kamu yonetiminde verimlilik ve seffaflik saglamak amaciyla kritik
bir rol oynamakta ve vatandaglarin yasam kalitesini artirmay1
hedeflemektedir. Kamu kurumlari, teknoloji ve yenilik yOnetimini
uygulayarak hizmetlerin kalitesini artirmakta ve vatandaglarin katilimin
tesvik etmektedir. Gelecekte, dijital doniisiim siireglerinin etkin bir sekilde
yonetilmesi, kamu yonetimini daha etkin ve seffaf hale getirecek, bdylece
vatandaglarin kamu hizmetlerine daha kolay erisimini miimkiin kilacaktir.
AB’nin dijital doniisiim stratejileri, bu hedef dogrultusunda biiyilk 6nem
tasimaktadir.

Bu ¢aligma, AB’nin kamu yonetiminde dijital doniisiimiin teknoloji ve
yenilik yonetimiyle nasil sekillendigini kapsamli bir bicimde incelemektedir.
Dijitallesmenin AB biitiinlesme siirecine katkilarini ele alan aragtirma, AB’nin
kamu yonetiminde teknoloji kullanimu ile ilgili gelecege yonelik vizyonlarimi
degerlendirmektedir. Aragtirma, 2020-2024 yillar1 arasinda yayimlanan
akademik makaleler, strateji belgeleri ve raporlar 1s18inda gerceklestirilmis
olup; dijitallesme ve kamu yoOnetimi iizerine kuramsal ve uygulamali
yaklagimlarin karsilastirmali degerlendirmesini icermektedir. Dijitallesmenin
AB iilkelerinde farkli sekillerde ortaya ¢ikmasi ve iiye devletler arasindaki
uygulama farkliliklarinin incelenmesi, dijital doniisiimiin kapsamli etkilerini
anlamak ac¢isindan 6nem arz etmektedir. Calismanin ilk boliimii literatiir
taramasini sunarken, diger boliimlerde dijitallesmenin teorik temelleri ve
ab'nin dijital doniisiim stratejileri AB iiye devletlerinde dijital doniisiim
uygulamalari: teknoloji ve yenilik yOnetiminin rolii ve gelecege yonelik
vizyonlar ile AB’nin dijital kamu yonetiminde karsilasacagi olasi zorluklar ve
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firsatlar ele alinmigtir. Bu ¢alisma, AB’nin biitiinlesme siirecinde dijital kamu
yonetiminin etkilerini degerlendirerek gelecekteki yonelimlere katki sunmay1
hedeflemektedir.

I. Literatiir

AB’de kamu yonetiminin dijital doniisiimii, yenilik yonetimi, politika
cerceveleri ve stratejik entegrasyon siirecleri ile sekillenmektedir. AB’de
dijitallesme siirecinin kamu sektoriine etkilerini ele alan baslica ¢aligmalar
incelendiginde;

Alvarenga ve digerleri (2020), kamu sektoriinde dijital doniistimiin bilgi
yonetimi ile olan bagmi vurgulamaktadir. Bu etkilesim, AB kurumlari
arasinda bilgi paylasimini ve dijital hizmet sunumunu daha verimli hale
getirerek idari kapasitenin giliclenmesine katki saglamaktadir. Dijitallesme,
ayn1 zamanda AB i¢indeki kurumlar arasi is birligini de tesvik etmektedir?.
Klochan ve digerleri (2021), AB kamu ydnetiminde stratejik danigmanlik
uygulamalarint  doniistirmede  dijital  platformlarin  kritik  roliine
deginmektedir. Avrupa Komisyonu’nun benimsedigi bu platformlar, iye
iilkeler arasindaki politikalarin uyumunu saglarken, farkli yasal ve kiiltiirel
baglamlara adapte edilebilir nitelikte olmaktadir’>. Dgbrowska ve digerleri
(2022), AB’deki ¢esitli veri yonetim kurallarinin getirdigi zorluklart ele
almaktadir. Farkli veri koruma diizenlemeleri, dijital doniisiim politikalarinin
iiye iilkeler genelinde uygulanmasini etkilerken, bu siirecte AB’nin genis
entegrasyon hedeflerini destekleyen 6zellestirilmis yaklasimlar gerektirebilir.®
Peng ve Tao (2022), AB kamu politikalarinin igletmelerdeki dijital doniistimii
nasil kolaylastirabilecegini incelemektedir. Dijital araglari ve teknolojik
yeniligi destekleyen kamu politikalarinin, organizasyonel performansi ve
rekabetciligi artirdigi, 6zellikle AB’nin stratejik hedefleriyle uyumlu hale
getirildiginde bu etkiyi sagladig1 belirtilmektedir®. Hodson ve arkadaslari

Alvarenga, Ana, et al. "Digital transformation and knowledge management in the
public sector." Sustainability 12.14 (2020): 5824.

Klochan, Viacheslav, et al. "Digital Platforms as a tool for the transformation of
strategic Consulting in Public Administration." Journal of Information Technology
Management 13.Special Issue: Role of ICT in Advancing Business and
Management (2021): 42-61.

Dabrowska, Justyna, et al. "Digital transformation, for better or worse: a critical
multi-level research agenda." R&D Management52.5 (2022): 930-954.

Peng, Yongzhang, and Changqi Tao. "Can digital transformation promote
enterprise performance?—From the perspective of public policy and
innovation." Journal of Innovation & Knowledge7.3 (2022): 100198.
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(2022), Avrupa Parlamentosu ve diger AB kurumlarinin dijital doniigiimii
yoneten g¢erceveleri olusturmadaki kritik rollerine dikkat cekmektedir. Bu
cerceveler, Avrupa genelinde kamu yonetiminde daha koordineli bir
teknolojik gelisme ve yenilik yonetimi saglamaktadir®.

Bu caligsmalar, AB kamu sektdriinde dijital doniisiimiin, yenilik, politika
uyumu, diizenleyici uyum ve stratejik entegrasyonu dengeleyen ¢ok boyutlu
bir yaklagim gerektirdigini ortaya koymaktadir. Bu sistematik entegrasyon,
AB’de kamu yonetiminin etkinligini artirmakta, Avrupa biitiinlesmesi
hedeflerine katki saglamakta ve dijital gelismelerin siirdiiriilebilir ve kapsayici
olmasii giivence altina almaktadir. AB’de kamu yonetiminin dijital
doniigiimii, teknolojik yenilikler, esneklik ve entegrasyon gereklilikleri
15181nda degerlendirilmistir. Dijitallesmenin Avrupa biitiinlesmesi stirecindeki
roliinii sistematik bir yaklagimla ele alan ¢aligmalarda;

Gong ve digerleri (2020), biiyiik veri teknolojileri ve ¢evrimici
hizmetlerin kullanimiyla kamu hizmetlerinin dijital doniisiimiinde esnekligin
Oonemine vurgu yapmaktadir. Calisma, dijital hiikiimet doniisiimiiniin,
kapsamli yillik degerlendirme raporlariyla desteklendigini ve cevrimigi
hizmetlerin yayginlastirilmasiyla kamu hizmetlerinin modernizasyonunu
hizlandirdifin1 ~ gostermektedir®. Brunetti ve digerleri (2020), kamu
yonetiminde dijital doniisiimiin ¢cok paydaglh bir yaklagim gerektirdigini ve
inovasyon yoneticisi gibi yeni rollerin bu siirecte Onem kazandigini
belirtmektedir. Calisma, dijitallesme siirecinde kamu yonetiminde yapilacak
yatinmlarin siirdiiriilebilir olmasina ve yeni stratejik rollere dikkat
cekmektedir’. Buonanno ve Nugent (2020), AB’de yiiksek hassasiyet
gerektiren politika alanlarinda dijital doniisiim politikalarinin  6nemini
incelemistir. Bu ¢aligma, AB'nin ortak dis ve giivenlik politikalarinin yani sira
savunma politikalarindaki dijital doniisiim gereksinimlerini ve bu siirecin
politika yapimu iizerindeki etkilerini ele almaktadir®. Pittaway ve Montazemi
(2020), yerel yonetimlerin dijital doniisiim siirecini yonetmesi igin gerekli
liderlik becerilerini ve teknolojik bilgi birikimini incelemistir. Calismada,

5 Hodson, Dermot, et al., eds. The institutions of the European Union. Oxford

University Press, 2022.

Gong, Yiweli, Jun Yang, and Xiaojie Shi. "Towards a comprehensive understanding
of digital transformation in government: Analysis of flexibility and enterprise
architecture." Government Information Quarterly 37.3 (2020): 101487.

Brunetti, Federico, et al. "Digital transformation challenges: strategies emerging
from a multi-stakeholder approach." The TOM Journal 32.4 (2020): 697-724.
Buonanno, Laurie, and Neill Nugent. Policies and policy processes of the
European Union. Bloomsbury Publishing, 2020.
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dijital doniisiim silirecinde yerel yoOnetimlerin organizasyonel yapilarinda
gerekli olan yapisal uyarlamalara dikkat ¢ekilmistir®.

Bu caligmalar, AB’de kamu yonetiminin dijital doniisiimiiniin esneklige,
yeni liderlik becerilerine ve stratejik inovasyon rolleri olusturulmasina olan
ihtiyacin1 vurgulamaktadir. AB'nin biitiinlesme siireci icinde dijitallesme
stratejileri, kamu yonetiminde verimliligi artirirken, yonetim siireglerinin daha
uyumlu ve siirdiiriilebilir olmasina katkida bulunmaktadir. AB’de kamu
yonetiminin dijital doniigiimii, teknoloji ve yenilik yOnetiminin Gnemini,
Avrupa biitlinlesmesi stireci i¢inde cesitli arastirmalarda
detaylandirilmaktadir. Dijital doniisiimiin yeni yonetim yaklasimlari
iizerindeki etkisini, kamu degeri yaratma ve yeni kamu yOnetimi
paradigmalarini gii¢clendiren unsurlar olarak ele alan ¢aligmalarda;

Bryhinets ve digerleri (2020), Avrupa iilkelerinde kamu deger yonetimi
ile yeni kamu yoOnetisimi kavramlarimin dijital doniisiim baglamindaki
Oonemini vurgulamaktadir. Calisma, dijital doniisiim stratejilerinin kamu
yonetiminde daha esnek ve inovatif bir yaklasgim sundugunu ve ydnetim
mekanizmalarinin gelistirilmesinde anahtar rol oynadigini belirtmektedir'®.
Clarke (2020), dijital yonetim birimlerinin (DGUs), kamu yonetiminin
modernizasyonu agisindan kritik rol oynadigmmi ve dijital ¢agda yiiksek
performansli kamu hizmetleri saglamak i¢in onemli bir yap1 tagi oldugunu
ifade etmektedir. Bu birimler, ozellikle dijital doniisiim siirecinin
yonetilmesinde devlet kurumlarmin dijital ¢agin gerekliliklerine adapte
olmasini saglamaktadir'!. Barrutia ve Echebarria (2021), pandemi déneminde
kamu yoneticilerinin dijital doniisiime karsi tutumlarinin nasil degistigini ve
bu siiregte AB fonlarinin bu doniisiimii destekleyen en 6nemli araglardan biri
oldugunu incelemistir. Dijitallesmeye yonelik olumlu tutumlarin artmasi,
kamu ydneticilerinin dijital teknolojilere olan ilgisini ve yatirim ihtiyaglarim

Pittaway, Jeffrey J., and Ali Reza Montazemi. "Know-how to lead digital
transformation: The case of local governments." Government information
quarterly 37.4 (2020): 101474.

Bryhinets, Oleksandr O., et al. "Public value management and new public
governance as modern approaches to the development of public
administration." Revista San Gregoriol.42 (2020): 205-214.

Clarke, Amanda. "Digital government units: what are they, and what do they mean
for digital era public management renewal?." International Public Management
Journal 23.3 (2020): 358-379.
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da artirmaktadir'?. Nesti (2020), dort Avrupa sehri iizerinden akilli sehir
yonetisimindeki doniisiimsel siiregleri degerlendirmektedir. Bu calisma,
AB'nin sagladigi fonlar sayesinde dijital donilisiim ve katilimci ydnetim
paradigmasinin Avrupa genelinde nasil ivme kazandigini analiz etmektedir.
Yeni kamu yonetisimi ile akilli sehirlerde dijital doniisiim entegrasyonu,
toplumsal katilim ve seffaf yonetim siiregleri agisindan 6nem arz etmektedir'®.
Skare ve de Obesso (2023), Avrupa’da kiigiik ve orta olgekli isletmelerin
(KOBI) dijitallesme siirecini Dijital Ekonomi ve Toplum Endeksi (DESI)
verileri ile analiz etmektedir. Calisma, AB {iye {ilkelerinin dijitallesme
diizeylerinin kiyaslanmasi tizerinden AB i¢indeki dijitallesme farkliliklarini
ve bu farkliliklarin kamu ydnetimi siireclerine etkilerini incelemektedir®.

Bu calismalar, AB’nin kamu yonetiminde dijitallesme c¢abalarinin
entegrasyon siirecine olan katkisini ve dijitallesmenin yonetisim siireclerinde
getirdigi yenilikleri sistematik bir sekilde ele almaktadir. Dijital doniisiim hem
kamu deger yaratiminda hem de toplumsal katilimi artirmada yeni araclar
sunarken, AB’nin biitiinlesme siirecinde de kilit bir rol oynamaktadir. Bunlara
ek olarak, AB baglaminda kamu yonetiminin dijital doniigiimii ve teknoloji-
yenilik yonetiminin 6nemi ile ilgili olarak;

Baron ve digerleri (2023) tarafindan yapilan caligmada, Avrupa’da
kiigiik yerel yonetimlerin dijitallesme siireglerinin hala “kagit islemlerine
dayal1” siireclerde yogunlastii ve bu yonetimlerin dijitallesme olgunluk
seviyelerinin diisiikk oldugu belirtilmektedir. Bu tiir dijital doniisiim cabalari,
AB iginde daha proaktif bir kamu yonetimi saglamak amaciyla tesvik
edilmekte, ancak bu ge¢isin bir¢ok kii¢iik yonetim birimi igin kolay olmadigi
vurgulanmaktadir®®. Jacob ve Lawarée (2022), AB ve Kanada gibi iilkelerdeki
yapay zeka stratejilerini ve bu teknolojinin kamu hizmetlerine entegrasyonunu

2 Barrutia, Jose M., and Carmen Echebarria. "Effect of the COVID-19 pandemic on
public managers’ attitudes toward digital transformation." Technology in
Society 67 (2021): 101776.

Nesti, Giorgia. "Defining and assessing the transformational nature of smart city
governance: Insights from four European cases." International Review of
Administrative Sciences 86.1 (2020): 20-37.

Skare, Marinko, Maria de las Mercedes de Obesso, and Samuel Ribeiro-Navarrete.
"Digital transformation and European small and medium enterprises (SMEs): A
comparative study using digital economy and society index data." International
Jjournal of information management 68 (2023): 102594.

Baron, Marie-Laure, Sophie Cros, and Raphaél De Vittoris. "La maturité de la
transformation numérique des petites communes: paperasseric numérique ou
administration proactive?." Gestion et management public 11.4 (2023): 35-55.
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incelemektedir. Bu c¢aligmada, dijital doniisimiin kamu ydnetiminde
inovasyonun tesvik edilmesi ve yonetim siireclerinde verimliligin artirilmasi
yoniinde bir firsat sundugu belirtilmektedir. Dijitallesme, hem inovasyonun
kamu yonetiminde yer bulmasi hem de hizmetlere erisimi kolaylastirma
amactyla dnemli bir rol oynamaktadir'®. Lindseth ve Fasone (2021), AB’nin
yOnetigim siireglerinin sinirlarini 6zellikle Euro bélgesi krizinde ve COVID-
19 salgini sirasinda ele alarak dijital doniisiimiin merkezi yonetimlerin bu tiir
krizlerdeki roliinii artirmada etkili oldugunu vurgulamaktadir. Dijital
yonetisim ve yenilikler, AB i¢indeki iilkelerin daha hizli ve etkili ¢oziimler
iiretmesine katki saglamaktadir’’. Malmborg ve Trondal (2023), isveg’in
inovasyon ajanst Vinnova’'nin Avrupa’da Al politikalarinin benimsenmesi
stirecindeki katkisini incelemektedir. Bu ¢alisma, AB genelinde yapay zeka ve
dijital doniisiim entegrasyonunu destekleyen projeler araciligiyla kamu
yonetiminde dijital doniisiimiin tesvik edilmesini, entegrasyon siirecinde
teknolojinin 6n planda oldugunu ortaya koymaktadir'®. N'Kpedji (2023)
tarafindan Afrika’daki saglik sektoriinde dijitallesme deneyimi incelenerek,
dijital doniistimiin gelismekte olan iilkeler i¢in dahi yenilik¢i bir yonetim
yaklasimi sundugu, bunun AB baglaminda saglik sistemleri ve diger kamu
hizmetlerine entegrasyon i¢in de Onemli bir model teskil edebilecegi
savunulmaktadir’®. Bu ¢alismalarda, AB'nin kamu yonetiminde dijitallesme
stirecinin hem teknolojik entegrasyonun hizlanmasi hem de verimlilik ve
vatandag odakli hizmetlerin gelisimi i¢in bir arag olarak kullanildigi
belirtilmektedir. Ozellikle dijital doniisiim, kriz ydnetimi, yapay zeka
entegrasyonu ve yenilik yonetimi gibi alanlarda AB kamu yoOnetiminin
gelecegine yonelik bir stratejik yonelim sunulmaktadir.

Yukarida verilen ¢alismalarda AB’nin dijitallesme siireclerinin ¢esitli
alanlardaki uygulamalari, veri yonetiminden yapay zekaya kadar genis bir

16 Jacob, Steve, and Justin Lawarée. "Les mesures publiques dans les stratégies

gouvernementales en matiére d'intelligence artificielle: une perspective
internationale." (2022).

Lindseth, Peter, and Cristina Fasone. "L’Union européenne et les limites de la
gouvernance administrative supranationale: de la crise de la zone euro a la réponse
au coronavirus." Revue francaise d’administration publique 4 (2021): 859-882.
af Malmborg, Frans, and Jarle Trondal. "Cadrage discursif et lieux
organisationnels: Auteurmécanismes d’adoption des politiques d’intelligence
artificielle." Revue Internationale des Sciences Administratives 1 (2023): 23-40.
N'Kpedji, Yao Fafame Bernadette. "Le secteur de la santé en Afrique de 'Ouest
face aux innovations et technologies: réflexion a partir du systéme d'information
sanitaire togolais a 1'ére de la crise sanitaire de la covid-19." EDUCOM (2023).
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yelpazede incelenirken, bu calisma bu genis incelemeyi daha genel bir
cercevede ele almakta ve stratejik 6nemine vurgu yaparak dijitallesmenin
AB'nin kamu yonetiminde ve politika siireclerinde gelecekteki roliinii
irdelemektedir. Bunun yani sira; bu ¢aligsma ve literatiirde incelenen ¢aligmalar
arasindaki temel farkliliklar sunlardir:

Odak ve Kapsam: Literatiirde incelenen c¢alismalar genis bir literatiir
taramasi sunarak dijital doniisiimiin AB’deki kamu yonetimine etkilerini,
stratejik danismanlik, bilgi yonetimi, veri yonetim zorluklari, kurumlar arasi
i birligi ve akilli sehir uygulamalari gibi c¢ok ¢esitli konularda
detaylandirmaktadir. Bu ¢alisma ise bu genis kapsami daha dar bir ¢ergevede
ele alarak, AB kamu yonetiminde dijitallesmenin genel stratejik 6nemine
odaklanmaktadir. Derinlik ve Analiz Seviyesi: Caligmalarda cesitli
arastirmacilarin bulgulari, dijital donilisiim siireclerinde 6zel alanlar veya
uygulamalar baglaminda incelenmektedir. Bu ¢calisma ise daha genel bir analiz
sunmakta; dijital doniisiimiin AB kamu yonetimine getirdigi zorluklar, maliyet
avantajlar1 ve etkilerini ylizeysel olarak tartisarak, ABmin stratejik
yonelimlerine dair bir genel bakis sunmaktadir. Dijital Doniisiimiin Zorluklar
ve Coziim Onerileri: Calismalardan yapilan 6zetlemeler, veri koruma ve
kurumsal uyum gibi spesifik zorluklar1 detaylandirirken, bu c¢aligmada bu
zorluklar genel olarak ele alinmaktadir. Dijital doniisiim stratejilerinin
tyilestirilmesi ve AB’nin politika uyumunu tesvik etmesi gibi ¢6ziim Onerileri
getirirken, caligmalarda belirli alanlarda karsilasilan pratik zorluklar daha
belirgin sekilde ele alinmaktadir. Gelecek Vizyonlari: Literatiirde incelenen
calismalar, dijital doniisiim siirecinin gelecegine yonelik olarak g¢esitli spesifik
Oneriler (6rnegin, akilli sehir yodnetimi, yapay zeka entegrasyonu gibi)
sunmakta, farkli {ilke ve kurumlar i¢in 6rnekler vermektedir. Bu ¢alisma ise
dijitallesmenin gelecekteki yonelimlerini daha biitiinciil bir bakis agisiyla ele
alip, dijital stratejilerin uyum siireglerini nasil etkileyebilecegine dair genel bir
vizyon sunmaktadir.

II. Dijitallesmenin Teorik Temelleri ve AB'nin Dijital Doniisiim
Stratejileri

E-Devlet ve Dijital Hizmetler

E-Devlet uygulamalari, kamu hizmetlerinin dijjitallestirilmesi ve
vatandaglarin devletle olan etkilesimlerinin gelistirilmesi agisindan 6nemli bir
rol oynamaktadir. AB iilkelerinde, e-Devlet uygulamalarinin etkinligi ve
gelisimi, Ulkelerin dijitallesme siireglerinin temel unsurlarindan biri haline
gelmistir.  Androniceanu ve Georgescu (2021) tarafindan yapilan bir
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calismada, Avrupa iilkelerindeki e-Devlet uygulamalarinin kargilastirmalt
analizi, kamu hizmetlerinin dijital tek pazar i¢inde nasil entegre edildigini ve
e-Devletin bu baglamdaki 6nemini ortaya koymaktadir. Bu arastirma, iiye
devletlerin e-Devlet stratejilerinin etkili bir sekilde uygulanmasinin 6niindeki
engelleri belirlemekte ve c¢ok paydash bir yaklasimin gerekliligini
vurgulamaktadir®®. Slovakya ve Cek Cumhuriyeti arasindaki karsilagtirmali
analizde, Pisar ve digerleri (2022), e-Devlet uygulamalarimin dijital kimlik
(eID) kullanimu ile nasil iliskilendirildigini ortaya koymustur. Bu c¢alisma, e-
Devletin etkinligini artirmak i¢in gerekli olan dijital kimlik sistemlerinin
onemine dikkat cekmektedir. E-Devlet uygulamalarinin, vatandaslarin
cevrimi¢i hizmetlere erigsimlerini kolaylastirmasi, devletlerin dijitallesme
hedeflerine ulagsmalarinda énemli bir adim olmaktadir?. Lytras ve Serban
(2020), akilli sehirlerin gelistirilmesi baglaminda e-Devletin roliinii incelemis
ve AB iilkelerindeki diizenleyici ¢ercevelerin dijital kamu hizmetlerini nasil
etkiledigini vurgulamistir. Bu calismada, tlkeler arasindaki egitim, dijital
beceriler ve e-devlet hizmetlerine erisim konusundaki farkliliklar
detaylandirilmistir??, Doran ve digerleri (2023), AB’de e-Devlet gelisimini,
hiikiimetlerin kamu yonetimindeki etkililigi agisindan anahtar bir faktor
olarak ele almistir. Bu c¢alisma, kamu hizmetlerinin dijitallestirilmesi
stirecinde elde edilen verimlilik artisim1 gostermekte ve AB iiyesi devletlerin
dijitallesme politikalarmin nasil  sekillendigine dair O6nemli veriler
sunmaktadir®®, Zakrzewska ve Miciula (2021), AB iiyesi iilkelerde e-Devlet
hizmetlerinin kullanimini ve hassas verilerin korunmasini ele almis ve dijital
ekonomideki yeni uygulama ve siireglerin entegrasyonunu tartismistir. Bu
baglamda, e-Devlet uygulamalarmin gilivenligi ve verimliligi, kamu
hizmetlerinin dijitallesmesinde kritik bir 6neme sahiptir?. Son olarak, Zioto

20 Androniceanu, Armenia, and Irina Georgescu. "E-Government in European countries,

a comparative approach using the Principal Components Analysis." NISPAcee
Journal of Public Administration and Policy 14.2 (2021): 65-86.

Pisar, Peter, et al. "Digitization as a tool of e-government in selected public services
of the state: international comparison of Slovakia and the Czech
Republic." Administratie si Management Public 39 (2022): 111-132.

Lytras, Miltiadis D., and Andreea Claudia Serban. "E-government insights to smart
cities research: European union (EU) study and the role of regulations." leee
Access 8 (2020): 65313-65326.

Doran, Nicoleta Mihaela, et al. "E-government development—A key factor in
government administration effectiveness in the European Union." Electronics 12.3
(2023): 641.

Zakrzewska, Matogrzata, and Ireneusz Miciuta. "Using e-government services and
ensuring the protection of sensitive data in EU member countries." Procedia
Computer Science 192 (2021): 3457-3466.
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ve digerleri (2022) tarafindan gerceklestirilen arastirma, Avrupa iilkelerinde
e-Devlet gelisimini sosyo-ekonomik ve ¢evresel boyutlariyla incelemistir. Bu
calisma, kamu hizmetlerinin dijitallesmesinin siirdiiriilebilirlik hedefleriyle
nasil iliskilendirilebilecegine dair dnemli bulgular sunmaktadir®.

E-Devlet uygulamalari, AB iilkelerinde kamu hizmetlerinin
dijitallestirilmesinde 6nemli bir rol oynamaktadir. Estonya'nin e-Residency
programi, dijital vatandaslik ve e-Devlet hizmetlerinin uluslararas1 alanda
tamitilmasina  onciiliik etmektedir.®® Bu program, dijital hizmetlerin
erigilebilirligini artirmaktadir ve diger AB iilkeleri icin bir model
olusturmaktadir. Almanya'nin Digital Administration Act ve Fransa'nin Loi
pour une République Numérique yasalari, dijital hizmetlerin diizenlenmesine
yonelik 6énemli adimlar olarak degerlendirilmektedir.?” Bu yasalar, e-Devlet
uygulamalarinin standartlagtirilmasini ve dijital hizmetlerin iyilestirilmesini
hedeflemektedir.?®

A. Teknoloji ve Yenilik Yonetimi

AB dijital doniisiim siirecinde, etkili teknoloji ve yenilik yonetimi
stratejilerinin 6nemi giderek artmaktadir. Bu stratejiler, isletmelerin rekabet
giiclinii artirmakla kalmay1p, ayni1 zamanda daha genis ekonomik biiyiime ve
stirdiiriilebilirlik hedeflerine de katki saglamaktadir. AB, Endiistri 4.0'n
karmagsikliklariyla basa c¢ikarken, yenilik yonetimi ile teknolojik gelismeler
arasindaki etkilesimi anlamak, kritik bir onem tagimaktadir. Appio ve
arkadaslar1 (2021), dijital doniisiim ile yenilik yonetimi arasindaki artan
baglantilara dikkat ¢ekerek, organizasyonlarin bu iki boyutu etkili bir sekilde
entegre edebilmek icin kapsamli stratejiler benimsemesi gerektigini
vurgulamaktadir. Basgarili dijital doniisiim, organizasyonlarin yenilik yonetimi
cercevelerini teknolojik gelismelerle uyumlu hale getirmelerini gerektirir ve
bu da siirekli iyilestirme ve adaptasyon ortaminin olusturulmasini tesvik
eder? Endiistri 5.0 baglaminda, Aslam ve arkadaslar1 (2020) "Kesin Yenilik

% Ziolo, Magdalena, et al. "E-government development in European countries:

Socio-economic and environmental aspects." Energies 15.23 (2022): 8870.
Estonian Government. (2023). E-Residency Program Overview. Retrieved from
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Yonetimi" (AIM) cercevesini tanitarak, yenilik stratejilerinde en son
teknolojik trendleri dikkate alacak bir paradigma degisimini 6nermektedir. Bu
cerceve, AB firmalarimin teknolojik yenilikleri kullanarak operasyonel
verimliliklerini ve miisteri etkilesimlerini artirmalarinin  gerekliligini
vurgulamaktadir®. Leonidou ve arkadaslari (2020), yenilik yoénetimi alaninda
paydas katilimi icin biitlinlesik bir cergeve sunarak, hiikiimetler ve 6zel sektor
gibi ¢esitli paydaslar arasindaki is birliginin yeniligi yonlendirmek i¢in kritik
oneme sahip oldugunu belirtmektedir. Bu yaklagim, AB icinde sinir Gtesi is
birligi ve ortakliklarin stratejik yenilik hedeflerine ulagmadaki 6nemini ortaya
koymaktadir®. Santos-Arteaga ve Tavana (2020), yenilik dinamikleri ile
finansal istikrar arasindaki iliskiyi AB baglaminda incelemekte, giiclii yenilik
kapasitelerine sahip tilkelerin finansal istikrarlarini koruma konusunda daha
iyi bir konumda olduklarimi gdstermektedir. Bu bulgular, yenilik yonetimi
stratejilerinin teknolojik yetenekleri artirmaya odaklanmasi gerektigini
onermektedir®. Haefner ve arkadaslar (2021), yapay zekanin (YZ) yenilik
yOnetimi lizerindeki etkilerini tartisarak, YZ teknolojilerini geleneksel yenilik
uygulamalarina entegre eden bir cerceve Onermektedir. Bu arastirma, AB
organizasyonlarinin yenilik stratejilerini YZ gelismeleri dogrultusunda
yeniden diisiinmeleri gerektigini vurgulamakta, bdylece bu teknolojilerin
sagladig1 avantajlar1 elde edebilme yeteneklerini artirmaktadir®. Battisti ve
arkadaslar1 (2020), Avrupa Komisyonu'nun Horizon 2020 girisimine dair
bilgiler sunarak, bu girisimin iiye devletler arasinda arastirma, gelistirme ve
yenilik faaliyetlerini desteklemede 6nemli bir rol oynadigini belirtmektedir.
Bu girisim, yenilik¢i teknolojilerin ve uygulamalarin gelistirilmesini
kolaylastirarak, AB fiilkeleri arasinda is birligi ve bilgi paylagimini tesvik
etmektedir®*.

30 Aslam, Farhan, et al. "Innovation in the era of IoT and industry 5.0: Absolute
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Literatiir, AB’de etkili teknoloji ve yenilik yonetimi stratejilerinin dijital
doniisiim, paydas katilimi ve yapay zeka ile IoT gibi gelismis teknolojilerin
entegrasyonu gibi unsurlar1 kapsamli bir sekilde ele aldigini gostermektedir.
AB, hizla degisen kiiresel bir ortamda rekabet¢i kalmayir hedeflerken,
yenilik¢ci yonetim uygulamalarini teknolojik gelismelerle uyumlu hale
getirmenin stirdiiriilebilir bliylime ve dayaniklilik i¢in kritik bir gereklilik
oldugu sonucuna ulasilabilir.

Teknoloji ve yenilik ydnetiminin, kamu yonetiminde verimlilik ve
etkinligi artirmak i¢in kritik bir rol oynadig1 ifade edilebilir. Avrupa'daki
cesitli iilkeler, bu alanda farkli stratejiler ve uygulamalar gelistirmistir.
Ornegin, Fransa'nin dijital yonetim reformlari, teknoloji ve yenilik yonetimini
destekleyen 6nemli yaklagimlar igermektedir.*® Bu baglamda, teknoloji ve
yenilik yonetiminin kamu hizmetlerinde sagladigi faydalar ve karsilagilan
zorluklar iizerine yapilan ¢alismalar, ¢esitli 6rneklerle agiklanmaktadir. Miller
ve Garcia (2021), kamu sektoriinde teknoloji ve yenilik yonetiminin etkilerini
inceleyen kapsamli bir ¢aligma sunmuslardir. Calismalari, teknoloji ve yenilik
yonetiminin kamu hizmetlerinin kalitesini artirmada nasil etkili olabilecegini
vurgulamaktadir.®

B. Dijital Boliinme ve Giivenlik

Dijital boliinme, bireyler ve toplumlar arasinda dijital teknolojilere
erisim, kullanim ve yeterlilikteki esitsizlikleri ifade etmektedir. AB,
dijitallesme siirecinde bu esitsizliklerin asilmasi icin cesitli stratejiler
gelistirmekte ve uygulamaktadir. Vasilescu ve arkadaglart (2020), dijital
boliinmenin, vatandaglar ve iilkeler arasinda savunmasiz gruplarin olugmasina
neden olabilecegini belirtmektedir. Bu durum, dijital becerilerin edinilmesi ve
teknolojilere erisimdeki esitsizliklerin, sosyal adalet ve ekonomik biiyiime
tizerindeki olumsuz etkilerini vurgulamaktadir®’. Benzer sekilde, Elena-Bucea
ve digerleri (2021), AB {iye devletleri arasinda ve i¢inde dijital boliinmenin
boyutlarim1 degerlendirerek, egitim, gelir ve cinsiyet gibi faktorlerin dijital
beceriler iizerindeki etkilerini incelemektedir. Dijitallesme siirecinin
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beraberinde getirdigi giivenlik tehditleri, 6zellikle veri gizliligi ve siber
giivenlik konularinda endiseleri artirabilir®, Roberts ve arkadaslar1 (2021),
AB’nin dijital egemenligini koruma cabalarini ele alarak, veri yonetimi
politikalarinin AB degerlerinin korunmasinda nasil bir rol oynadigim
incelemektedir. Bu baglamda, giivenlik stratejileri, dijital boliinmeyi azaltmak
ve vatandaslarin dijital diinyada gilivenligini saglamak adina kritik bir 6neme
sahiptir®. Kwilinski ve arkadaslar1 (2020), dijitallesmenin yoksulluk veya
sosyal diglanma riski tagiyan bireyler iizerindeki etkilerini degerlendirerek,
dijital becerilere erisim eksikliginin bu gruplarin daha fazla dislanmasina yol
acabilecegini ortaya koymaktadir. Bu durum, AB’nin dijital pazarimin
olusturulmas1 ve sanayi 4.0’in gelistirilmesi baglaminda, dijital esitligin
saglanmasinm gerekliligini gosterebilir®®. Sostero ve digerleri (2020),
COVID-19 pandemisinin tele ¢aligmanin yayginlagmasi {izerindeki etkilerini
inceleyerek, bu durumun dijital bdliinmeyi nasil derinlestirdigini
tartismaktadir. Pandemi, birgok bireyin dijital araglara erisiminde yasadigi
zorluklar1 ve bunun sonucunda ortaya ¢ikan yeni dijital boliinme bigimlerini
ortaya koymustur®’. AB, dijital boliinmeyi asmak ve giivenlik stratejilerini
giiclendirmek amacuyla ¢esitli politikalar gelistirmektedir. Jamil (2021), dijital
dahil etme stratejilerinin olusturulmasimin gerekliligine dikkat ¢ekerek, bu
politikalarin genis capli dijitallesmeyi tesvik etmede nasil bir rol
oynayabilecegini incelemektedir®®. Ayrica, Van Dijk (2020) dijital esitligi
saglamanin yollarin1 oOnererek, politika yapicilarin bu konuda nasil bir
yaklagim benimsemeleri gerektigine dair énemli ¢ikarimlar sunmaktadir®.
AB’de dijital boliinme, sadece bir erigim sorunu degil, ayn1 zamanda giivenlik
ve sosyal adalet agisindan da 6nemli bir meseledir. Mevcut literatiir, dijital
becerilere erigsimin saglanmasinin, sosyal dislanmay1 azaltmanin ve bireylerin
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Frontiers 23 (2021): 1007-1021.
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40 Kwilinski, Aleksy, Oleksandr Vyshnevskyi, and Henryk Dzwigol. "Digitalization
of the EU economies and people at risk of poverty or social exclusion." Journal of
Risk and Financial Management13.7 (2020): 142.

4 Sostero, Matteo, et al. Teleworkability and the COVID-19 crisis: a new digital
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dijital diinyada daha giivenli bir sekilde yer alabilmelerinin gerekliligini
vurgulamaktadir. AB’nin bu sorunlara yonelik gelistirdigi stratejiler, dijital
esitlik ve giivenlik konularinda 6nemli bir adim olarak degerlendirilmektedir.

Dijital doniisiim siireclerinde karsilagilan zorluklar arasinda dijital
bolinme ve veri gilivenligi konularin 6ne ¢iktig1 goriilmektedir. Dijital
boliinme, teknolojiye erisim ve kullanim arasindaki esitsizlikleri ifade
ederken, veri giivenligi ve gizlilik konulari, dijital hizmetlerin giivenligini
saglamak icin kritik 6neme sahiptir.** Ozellikle veri giivenligi ve gizlilik
konularinda yapilan ¢alismalar, dijital doniisiimiin en biiyiik engellerinden biri
olarak degerlendirilmektedir. Smith (2022), veri giivenliginin dijital
doniisiimdeki roliinii ve bu konuda karsilasilan zorluklar1 ayrintili bir sekilde
ele almaktadir.®

C. Dijital Tek Pazar Stratejisi ve Kamu Yo6netimi

Dijitallesme, gilniimiizde kamu yonetimi ve politika olusturma
stireclerini koklii bir sekilde doniistiirmektedir. AB Dijital Tek Pazar (Digital
Single Market, DSM) stratejisi, bu donilisiimiin merkezinde yer alirken,
dijitallesmenin kamu yonetimi tizerindeki etkileri ¢esitli agilardan ele
alimmaktadir. DSM, Avrupa'daki dijital hizmetlerin ve iiriinlerin serbest
dolasgimmi saglamayi, rekabeti artirmayr ve yenilik¢iligi tesvik etmeyi
amaglamaktadir®®. Bu baglamda, kamu ydnetimi alanindaki dijital doniisiim,
hizmetlerin etkinligi ve verimliligini artirma potansiyeli tagiyabilir. DSM'nin
kamu yonetimi lizerindeki etkileri, dijital hizmetlerin sunumu ve ydnetim
siireglerinin optimizasyonu agisindan onem tasimaktadir. Clarke (2020),
dijital hiikiimet birimlerinin (Digital Government Units, DGU)
olusturulmasinin, dijital kamu yonetiminde yenilik ve etkinligi saglamak i¢in
onemli bir ara¢ oldugunu vurgulamaktadir. Dijital hiikiimet birimleri, kamu
hizmetlerinin dijitallesmesini kolaylastirarak, vatandagslarla daha etkilesimli

4 (Claudia Fournier ve Robert Thomas. (2024). Challenges in technological
standardization in EU public administration. Technology and Innovation
Management Journal.
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ve seffaf bir iliski kurulmasina olanak taniyabilir*’. Gong ve arkadaslari
(2020), dijital doniisiimiin hiikiimetin esnekligini ve kurumsal mimarisini
nasil etkiledigine dair bir analiz sunmaktadir. Dijital araglarin ve biiyiik veri
teknolojilerinin entegrasyonu, kamu hizmetlerinin daha etkili bir sekilde
sunulmasina olanak tamyabilir*®. Bunun yami sira, dijitallesme, kamu
yonetimi siireclerinde veri odakli karar alma siireglerinin benimsenmesini
tesvik etmektedir?®.

Avrupamin Dijital Tek Pazar stratejisi, kamu yonetiminin dijital
donisiimiinii destekleyen Onemli bir c¢ergeve sunmaktadir. Ancak, dijital
yeterlilik ve erisim sorunlarinin ¢6ziilmesi, bu doniisiim siirecinin basarisi i¢in
kritik 6neme sahiptir. Kamu yonetimi, dijital hizmetlerin etkin sunumu ve
dijital becerilerin artirtlmasi i¢in kapsamli politikalar gelistirmeli ve
uygulamalidir. Bu baglamda, DSM'in potansiyelinden yararlanmak i¢in
atilacak adimlar hem ekonomik hem de sosyal agidan siirdiiriilebilir bir dijital
gelecek icin gereklidir.

I1l. Avrupa Birligi Uye Devletlerinde Dijital Déniisiim
Uygulamalari: Teknoloji ve Yenilik Yonetiminin Rolii

Dgbrowska ve digerleri (2022), dijital doniisiimiin, yonetim ve yenilik
stratejileri iizerindeki etkilerini vurgulayarak, yoneticilerin bu degisim
siirecinde nasil bir rol iistlenmeleri gerektigini agiklamaktadir™. Ayrica, dijital
doniisiimiin is modelleri, siirecler ve {irlin inovasyonu {izerindeki etkileri de
onem arz etmektedir’. Teknoloji yonetimi, dijital doniisiim siirecinde
igletmelerin teknolojiye yonelik yaklasimlarini sekillendiren onemli bir
unsurdur. Avrupa'daki bir¢ok isletme, dijital teknolojileri benimsemek ve

47 Clarke, Amanda. "Digital government units: what are they, and what do they mean
for digital era public management renewal?." International Public Management
Journal 23.3 (2020): 358-379.

Gong, Yiwel, Jun Yang, and Xiaojie Shi. "Towards a comprehensive understanding
of digital transformation in government: Analysis of flexibility and enterprise
architecture." Government Information Quarterly 37.3 (2020): 101487.

4 Wirtz, Bernd W., Jan C. Weyerer, and Benjamin J. Sturm. "The dark sides of
artificial intelligence: An integrated Al governance framework for public
administration." International Journal of Public Administration 43.9 (2020): 818-
829.

Dabrowska, Justyna, et al. "Digital transformation, for better or worse: a critical
multi-level research agenda." R&D Management52.5 (2022): 930-954.
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(2021): 204-210.
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bunlarn is siireglerine entegre etmek icin teknoloji yoOnetimi stratejileri
gelistirmektedir. Bu baglamda, dijital teknolojilerin etkin kullanimi, is
stireclerinin  optimizasyonunu ve yenilik¢i {riinlerin  gelistirilmesini
desteklemektedir®’.  Yenilik yonetimi, dijital doniigiim siirecinin diger bir
kritik boyutudur. AB’de yenilik¢i girisimler ve start-up'lar, dijital doniisiim
stireclerine yon veren 6nemli aktorler olarak 6ne ¢ikabilir. Bu girisimler, yeni
teknolojiler gelistirmek ve bu teknolojileri pazara sunmak i¢in inovasyon
stratejileri benimsemektedir®. Ayrica, kamu sektorii de dijital hizmetlerin
sunulmasinda yenilik¢i yaklasimlar gelistirerek vatandaslarin yasam kalitesini
artirmayr hedeflemektedir™*. AB iiye devletlerinde dijital doniisiim
uygulamalari, teknoloji ve yenilik yonetiminin etkisiyle sekillenmektedir.

A. Teknoloji Yonetimi Uygulamalarimmn Kamu Yonetimine
Entegrasyonu

Teknoloji yonetimi, kamu yonetiminde kaynaklarin etkin kullanimi ve
yenilik¢i hizmetlerin sunulmasinda kritik bir unsurdur. Rosenbloom ve
digerleri (2022), kamu yonetiminin dinamik yapisim anlamak i¢in teknoloji
yonetiminin  6nemini  vurgulamaktadir®™. Teknolojik yenilikler, kamu
hizmetlerinin kalitesini artirarak, vatandaslarin beklentilerini karsilamakta ve
devletlerin seffaflik diizeyini yiikseltmektedir®. Ayrica, teknoloji yonetimi, e-
Devlet uygulamalarmin gelistirilmesinde dnemli bir etken olup, vatandaslarin
kamu hizmetlerine erisimini kolaylastirabilir®’. Hildreth ve Miller (2021), AB

52 Matt, Dominik T., and Erwin Rauch. "SME 4.0: The role of small-and medium-
sized enterprises in the digital transformation." Industry 4.0 for SMEs: Challenges,
opportunities and requirements (2020): 3-36.
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iilkelerinin dijitallesme siireclerinde karsilastiklart zorluklari incelemis ve bu
stireclerin basarili bir sekilde yonetilmesi icin yenilik¢i yaklagimlar
gelistirilmesi gerektigini belirtmistir. Bu baglamda, dijitallesme, kamu
hizmetlerinin etkinligini artirmakta ve biirokrasi ile vatandaslar arasindaki
iletisimi  giiglendirebilir®®. Dijitallesme ile birlikte, kamu yonetiminde
yenilik¢ci uygulamalarin benimsenmesi, AB iilkelerinin rekabet giiciinii
artirmakta ve ekonomik biiyiimeye katki saglayabilir®® Pomaza-Ponomarenko
ve digerleri (2020), dijitallesme siirecinde kamu giiveninin saglanmasinin
onemine dikkat ¢ekmektedir. Bu baglamda, e-demokrasi uygulamalari,
vatandaglarin kamu politikalarina katilimini artirmakta ve giiven insa
etmektedir®®. Bununla birlikte, teknolojik altyapr eksiklikleri ve egitim
yetersizlikleri, dijital doniisiim siirecinde karsilagilan 6nemli engellerdir®:.

B. AB Uye Devletlerindeki Dijital Déniisiim Uygulamalarimin
Karsilastirilmasi ve Analizi

Dijital doniisiim, AB iiyesi devletlerin kamu hizmetlerini modernize etme
cabalarinin merkezinde yer almaktadir. Her iilkenin kendine 6zgii dijital
doniisiim stratejileri ve uygulamalari bulunmakla birlikte, genel egilimler ve
farkliliklar dikkat ¢ekmektedir.

Kullanict Dostu Arayiizler ve Erisim Kolayligi: Estonya'nin "e-Estonia"
uygulamasi, dijital hizmetlerin genis bir yelpazede sunulmasimi saglayarak
vatandasglarin bu hizmetlere erisimini kolaylastirmaktadir. Benzer bir
yaklasim, Danimarka'nin Borger.dk portalinda da goriilmektedir. Bu
platformlar, kullanici dostu arayiizleri sayesinde vatandaglarin kamu
hizmetlerine daha kolay ulagsmalarini saglamaktadir. Finlandiya'nin Suomi.fi
platformu da bu baglamda dikkat ¢ekmekte ve tiim hizmetleri tek bir gati
altinda toplama amaci gitmektedir. Kimlik Dogrulama Sistemleri: Birgok
Avrupa iilkesi, giivenli kimlik dogrulama siireclerine odaklanmaktadir.
Almanya'nin Bundesportal'l, dijital kimlik ile vatandaslarin resmi iglemlerini
hizlandirirken, Italya'nin SPID sistemi, dijital kimlik dogrulama konusunda
yenilik¢i bir ¢Oziim sunmaktadir. Hollanda'nin DigiD ve Fransamnin
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FranceConnect sistemleri de benzer sekilde giivenli bir kimlik dogrulama
sunarak kamu hizmetlerine erisimi kolaylastirmaktadir. Merkezi Sistemler ve
Biitiinlesik Yaklagimlar: Dijital doniisim siireclerinde, merkezi sistemlerin
kullanimi dikkat cekmektedir. Almanya'nin Bundesportal' ve Italya'nin SPID
sistemi, vatandaglarin cesitli kamu hizmetlerine tek bir noktadan erisim
saglamasina olanak tanirken, ispanya'nin Cl@ve sistemi de dijital kimlik ile
hizmetlere ulagim imkan1 sunmaktadir. Bu biitiinlesik yaklagimlar, biirokrasiyi
azaltmakta ve kamu hizmetlerini daha etkili hale getirebilir. Teknoloji
Kullamimindaki  Yenilik¢ilik: Avrupa'nmin bircok iilkesi, teknolojiyi kamu
hizmetlerinin sunumunda yenilik¢i bir sekilde kullanmaktadir. Ornegin,
Estonya'nin dijital hizmetleri ve Danimarkanin e-Devlet uygulamalari,
teknoloji ile yonetim arasinda giiclii bir bag kurmaktadir. Bu iilkeler, dijital
doniisiim siireclerinde yalmizca hizmet sunmayr degil, ayn1 zamanda
vatandaslarla olan etkilesimlerini de giiclendirmeyi hedeflemektedir.

Sosyal Kapsayicilik ve Erigim: Dijital donilisiim uygulamalarinin bir diger
onemli yonii de sosyal kapsayiciliktir. irlanda'nin MyGov.ie portali cesitli
hizmetlere ulasimi kolaylastirarak toplumsal esitligi saglamaya calismaktadir.
Bu yaklasim, 6zellikle dezavantajli gruplarin hizmetlere erisimini artirma
¢abalarina katkida bulunabilir.

AB tiyesi lilkelerdeki dijital doniisiim uygulamalari, kullanic1 dostu ara
yiizlerden giivenli kimlik dogrulama sistemlerine kadar genis bir yelpazeyi
kapsamaktadir. Her iilkenin kendi kosullarina ve ihtiyaglarina gore sekillenen
bu uygulamalar, kamu hizmetlerinin daha etkili ve erisilebilir bir sekilde
sunulmasina olanak taniyabilir. Genel olarak, bu siireglerde teknoloji ve
yenilik yOnetiminin rolii, kamu yo&netimi ve vatandas etkilesimi agisindan
kritik bir dneme sahiptir. Ulkeler, dijital déniisiim stratejileriyle hem yonetim
verimliligini artirmakta hem de vatandaslarin kamu hizmetlerine erisiminde
esitlik saglamaya calismaktadir. AB {iye devletlerinde dijital doniisiim
uygulamalari, genellikle cesitli dijital teknolojilerin benimsenmesiyle
gerceklestirilmektedir. Ornegin, verimliligi artirmak icin veri analitigi ve
yapay zeka gibi teknolojilerin kullammi yayginlasmaktadir®. Ayrica, dijital
doniisiim  siirecleri, isletmelerin miisteri etkilesimlerini gelistirmelerine
olanak tanir ve pazar dinamiklerine daha hizli yanit vermelerini saglayabilir®,

62 Di Vaio, Assunta, et al. "The role of digital innovation in knowledge management
systems: A systematic literature review." Journal of business research 123 (2021):
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83 Brunetti, Federico, et al. "Digital transformation challenges: strategies emerging
from a multi-stakeholder approach." The TOM Journal 32.4 (2020): 697-724



120 SENEM DEMIRKIRAN

Van Veldhoven ve Vanthienen (2022), dijital donisiimiin is, toplum ve
teknoloji arasindaki etkilesimleri nasil doniistiirdiigiinii inceleyerek, dijital
teknolojilerin  benimsenmesinin sosyal etkilerini de gdzler Oniine
sermektedir®®. Bu baglamda, Avrupa'da dijital doniisiim, yalnizca ekonomik
bir olgu degil, ayn1 zamanda toplumsal bir doniisiim siirecidir. Asagida AB
iiyesi iilkelerin 2024 yili ‘E-Devlet Gelisimi indeksi (EGDI)’ degerlerinin
karsilastirilmas1 sonucunda elde edilen bilgiler sunlardir®®:  Danimarka,
0.9847 puanla en yiksek EGDI degerine sahip olup, e-Devlet
uygulamalarinda lider konumdadir. Bu, Danimarka'nin dijital hizmetleri
gelistirme konusundaki etkinligini ve kamu yonetiminde dijitallesme
stireclerini  basariyla uyguladigini  gostermektedir. Estonya, e-Devlet
uygulamalarinda diinya c¢apinda taninan bir 6rnektir. 0.9727 puanla ikinci
sirada yer almasi, dijital hizmetlerin etkin bir sekilde sunulmasi ve yurttaglarin
bu hizmetlere erisiminde kolaylik saglanmasi agisindan énemlidir. Ispanya ve
Almanya, 17. ve 12. siralarda yer almakta, bu da bu iilkelerin dijital doniisiim
cabalarinin basarili oldugunu gosterebilir. Ozellikle Almanya'nin giiglii
endiistriyel altyapisi ve inovasyon yetenekleri, e-Devlet hizmetlerinin
gelisimini desteklemektedir. Fransa 34. sirada, Italya ise 51. sirada yer
almaktadir. Bu, her iki {llkenin dijital hizmetlerin gelistirilmesi ve
sunulmasinda bazi zorluklar yasadigini gosterebilir. Bu lilkelerin daha etkili
dijital doniigiim stratejilerine ihtiya¢ duydugu sdylenebilir. Litvanya, Malta ve
Hirvatistan gibi tlilkeler, siralamada daha iist siralarda yer alarak, dijitallesme
konusunda 6nemli gelismeler kaydettiklerini ortaya koyabilir. Bu iilkeler,
daha kiiciik 6lgekli olmalarina ragmen, etkili dijital yonetim uygulamalar
gelistirebilirler. Bunlarin yani sira;

Estonya, Hollanda, Danimarka ve Almanya gibi iilkeler, 0.8750 ile en
yiiksek EGDI degerine sahiptir. Bu, bu iilkelerin e-Devlet uygulamalarinda
oldukea ileri oldugunu ve dijital hizmetleri etkili bir sekilde sundugunu
gosterebilir. Cok Yiiksek E-Devlet Gelisim Endeksi (VHEGDI) grubunda yer
alan tlkelerin biiylik bir kismi benzer degerlere sahipken, Liiksemburg ve
Avusturya gibi lilkeler daha diisiik EGDI degerleri ile V2 grubunda yer
almaktadir. Bu durum, dijitallesme konusunda bazi zorluklar yasandigim
gostermektedir. Irlanda, italya, Letonya, Malta gibi iilkeler H3 grubunda yer

6 Van Veldhoven, Ziboud, and Jan Vanthienen. "Digital transformation as an
interaction-driven perspective between business, society, and
technology." Electronic markets 32.2 (2022): 629-644
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alarak orta diizeyde bir performans sergilemektedir. Bu tilkeler, dijitallesme
alaninda gelisim i¢in potansiyel tagimaktadir. Karadag, Macaristan, Bosna-
Hersek ve San Marino gibi iilkeler daha diisiik EGDI degerleri ile dikkat
cekiyor. Bu iilkelerin, e-Devlet hizmetlerinin gelistirilmesi i¢in daha fazla
caba gdstermeleri gerektigi ortaya konulabilir.

IV. Gelecege Yonelik Vizyonlar file AB’nin Dijital Kamu
Yonetiminde Karsilasacagi Olas1 Zorluklar ve Firsatlar

A. Gelecege Yonelik Vizyonlar

Teknoloji ve yenilik yonetimi, AB’nin ekonomik biiyiimesi, rekabetgiligi
ve toplumsal gelisimi agisindan kritik 6neme sahiptir. Bu béliimde, AB'nin
teknoloji ve yenilik yonetimi konusundaki gelecege yonelik vizyonlari, ¢esitli
calismalardan elde edilen veriler 1s181nda ele alinmaktadir.

Von Schomberg (2013), sorumlu arastirma ve inovasyon (RRI) anlayisini
ele alarak, AB'in gelecekteki teknoloji politikalarinin daha etik ve
stirdiiriilebilir bir temele dayandirilmasi gerektigini savunmaktadir. RRI
yaklasimi, inovasyon siire¢lerinin sadece ekonomik faydalar saglamasi degil,
ayni zamanda toplumsal ve c¢evresel sorumluluklar1 da g6z Oniinde
bulundurmasi gerektigine vurgu yapmaktadir. Bu baglamda, gelecekteki
teknolojilerin toplum {iizerindeki etkilerini 6ngérmek ve yonetmek i¢in giiclii
bir stratejik cerceve gelistirilmesi 6nemlidir®®. Barre (2014), inovasyon
sistemlerinin dinamiklerini inceleyerek, Avrupa'nin teknoloji ve inovasyon
yonetimindeki konumunu ele almaktadir. Yazar, Avrupa'min inovasyon
sistemlerinin, ABD gibi diger biiyiik pazarlarla rekabet edebilmesi i¢in daha
proaktif bir yaklagim benimsemesi gerektigini belirtmektedir. Bunun igin AB
iilkeleri arasinda is birligini artirarak bilgi ve kaynak paylagimini tesvik eden
bir vizyon gelistirilmesi 6nerilmektedir®”. Wilkinson ve digerleri (2014),
biiyiik 6l¢ekli inovasyon siireglerinde foresight (gelecek 6ngorii) ile tasarimin
entegrasyonunun  Onemini  vurgulamaktadir.  Gelecek  senaryolarm
sekillendiren varsayimlar ve bu varsayimlarin toplum {izerindeki etkileri
dikkate alindiginda, AB'nin gelecekteki inovasyon stratejilerinin ¢ok boyutlu
bir yaklasim benimsemesi gerektigi anlagilabilir. Bu, inovasyon siireglerinin
yalnizca teknik basarilarla degil, ayn1 zamanda sosyal uyum ve gevresel
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siirdiiriilebilirlik ile de degerlendirilmesini gerektirmektedir®®. Arciénaga
Morales ve digerleri (2018), yiiksek 6gretimde teknoloji ve inovasyon
yonetimini inceleyerek, ABmin egitim sisteminin inovasyon yeteneklerini
gelistirmede kritik bir rol oynadigimi belirtmektedir®®. Sokolov ve Chulok
(2016), inovasyon politikalarinin uzun vadeli vizyonlar c¢ercevesinde
sekillendirilmesi gerektigini vurgulamaktadir. AB, 2030’a kadar teknoloji ve
inovasyon yonetiminde belirli 6ncelikler belirlemeli ve bu 6nceliklere yonelik
stratejiler gelistirmelidir. Bu stratejilerin, AB’nin ekonomik ve sosyal
hedefleriyle uyumlu olmasi énemlidir™®. AB’nin teknoloji ve yenilik yonetimi
ile ilgili gelecege yonelik vizyonlari, sorumlu arastirma ve inovasyon,
inovasyon sistemleri, egitim ve yetenek gelisimi gibi temel unsurlar
icermektedir. AB’nin bu vizyonu hem ekonomik biiyiime hem de toplumsal
gelisim acisindan kritik bir rol oynamaktadir. Gelecekte, AB'nin bu stratejileri
uygulamaya koyarak kiiresel rekabetciligini artirmasi ve siirdiiriilebilir bir
toplum inga etmesi beklenmektedir. Bunlarin yani1 sira gelecege yonelik
vizyonlar asagidaki gibi siralanabilir;

Kullanict  Odakli  Hizmetler: McDonald 1II ve digerleri (2022)
calismasinda, kamu yonetiminin geleceginde kullanici odakli hizmetlerin
Oonemi vurgulanmaktadir. AB, vatandaglarin ihtiyaglarini 6n planda tutarak,
dijital hizmetlerini daha erisilebilir ve kullanici dostu hale getirmeyi
hedeflemektedir’®. Bu baglamda, Baykurt ve Raetzsch (2020) da akilli
sehirlerin vizyonlarinin, politika iiretiminde nasil bir rol oynadigimi ele
almakta ve kamu yonetiminde akilli hizmetlerin uygulanabilirligini
tartismaktadir’®. Dijital Déniisiim ve E-Yonetim: Hildreth ve digerleri (2021),
kamu yonetiminde dijital doniisimiin gerekliligini vurgulayarak, e-
hizmetlerin gelistirilmesi ve kamu yonetiminin dijitallesmesi konusundaki
stratejilerin 6nemini belirtmektedir. AB’nin dijital doniisiimii hizlandirmak

8 Wilkinson, Angela, Martin Mayer, and Verena Ringler. "Collaborative futures:

Integrating foresight with design in large scale innovation processes-seeing and
seeding the futures of Europe." Journal of Futures Studies 18.4 (2014): 1-26.
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McDonald III, Bruce D., et al. "The future of public administration research: An
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icin inovatif yaklasimlar benimsemesi beklenmektedir’®. Bu siirecte,
Alvarenga ve digerleri (2020) dijital doniisiim ile bilgi yonetimi arasindaki
iligkiyi inceleyerek, kamu sektoriindeki degisimlerin siirdiiriilebilirligine dair
onemli bulgular sunmaktadir™. Yapay Zeka ve Yonetim: Wirtz ve arkadaslart
(2020), yapay zekanin kamu yonetimindeki rolii iizerinde durarak, Al’nin
sundugu firsatlar ve yonetimsel zorluklarin entegrasyonuna dair bir ¢erceve
Oneriyor. AB, yapay zeka teknolojilerinden yararlanarak kamu hizmetlerini
daha etkili ve verimli hale getirme hedefindedir”. Kuziemski ve Misuraca
(2020), otomatik karar alma siireclerinin kamu sektoriindeki etkilerini
inceleyerek, bu alandaki yonetisim anlayiginin nasil degistigine dair bilgiler
sunmaktadir’® Siirdiiriilebilirlik: COVID-19 pandemisi siirecinde  dijital
doniisiimiin 6nemine deginen c¢alismalar’’ siirdiiriilebilir dijital ¢dziimler
geligtirilmesinin gerekliligini vurgulamaktadir. AB, bu siirecte cevresel
sirdiiriilebilirligi  6n planda tutarak, yesil teknoloji ¢oziimleri
benimsemektedir. Rachmad (2022), yapay zeka, artirtlmis gergeklik ve sanal
gercekligin kamu yonetimine entegrasyonunu ele alarak, bu teknolojilerin
siirdiiriilebilir yonetim iizerindeki etkilerini tartismaktadir’®.

B. Olas1 Zorluklar

Veri Giivenligi ve Gizlilik: Dijitallesme ile birlikte, veri gilivenligi ve
gizliligi sorunlar1 bilyilk bir endise kaynagi olabilir. AB, veri koruma
yasalarinin uygulanmasi ve siber giivenlik Onlemlerinin artirilmasi
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konularinda zorluklarla karsilasabilir’®. Dunlop ve arkadaslari (2020),
dijitallesmenin kamu politikalarindaki zorluklar1 inceleyerek, bu alandaki
yonetsel  sorunlari  giindeme  getirmektedir®.Dijital  Esitsizlik: Tiim
vatandaglarin dijital hizmetlere erigsiminin saglanamamasi, dijital boliinme
sorununu giindeme getirmektedir. Bu durum, 6zellikle dezavantajli gruplar
icin biiyiik bir engel teskil edebilir®’. Malodia ve digerleri (2021), e-
hizmetlerin erisilebilirligi konusundaki esitsizlikleri ele alarak, bu durumun
sonuglarini analiz etmektedir®. Biirokrasi ve Degisim Direnci: Hildreth ve
digerleri (2021), kamu yonetiminde dijital doniisiim siirecinin mevcut
biirokratik yapilar zorlayabilecegini ve degisime direng gosteren kurumlarin
doniisiim siirecini olumsuz etkileyebilecegini belirtmektedir®®. Rosenbloom
ve digerleri (2022), kamu yonetiminde degisimin Oniindeki engelleri ve
biirokratik yapinin nasil doniisebilecegine dair dneriler sunmaktadir®. Yetersiz
Kaynaklar: Dijital ~ doniisim  projeleri  i¢in  gerekli  finansmanin
saglanamamasi, uygulamalarin basarisin1 olumsuz yonde etkileyebilir. Bu
durum, kaynaklarm etkin yonetimi gerektirmektedir®.

C. Olasi Firsatlar

Inovasyon ve Yeni Teknolojiler: Dijital déniisiim, yeni teknolojilerin
entegrasyonunu ve inovasyonu tesvik etme firsati sunabilir®®. Bu, kamu
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hizmetlerinin daha etkili ve verimli hale gelmesini saglayabilir. Malodia ve
digerleri (2021), dijital donlisim ile inovasyon arasindaki iliskiyi
vurgulayarak, bu alandaki potansiyeli analiz etmektedir®’. Katilimct Yonetim
Modelleri: Dijital araglar, vatandaslarin kamu yonetiminde daha aktif bir rol
almasin1 saglayarak katilime1r yonetim modellerinin gelistirilmesine olanak
tantyabilir. Bu durum, demokratik siireglerin giiclenmesine katki saglar®®.
Baykurt ve Raetzsch (2020), akilli sehir uygulamalarinin vatandas katilimini
nasil artirabilecegini ele alarak, bu siiregteki firsatlari tartismaktadir®® Maliyet
Etkinligi: Dijitallesme, kamu hizmetlerinin sunumunu daha verimli hale
getirerek maliyetlerin diigiiriilmesine yardimci olabilir. Otomasyon ve dijital
araclarin  kullanimi, is siireclerini  hizlandirabilir®®. Uluslararas:  Is
Birlikleri: AB, dijital doniisiim siireglerini giiclendirmek icin diger iilkelerle
is birligi yapma firsatina sahiptir. Bu, en iyi uygulamalarin paylasilmasi ve
bilgi alisveriginin artirilmasi yoluyla saglanabilir®,

AB’nin dijital kamu yonetiminde gelecege yonelik vizyonlari,
karsilastigi zorluklar ve firsatlar, bu doniisiim siirecinin karmasik ve g¢ok
boyutlu dogasini yansitabilir. Basari, bu zorluklarin asilmasina ve firsatlarin
etkin bir sekilde degerlendirilmesine bagli olacaktir. Dijital doniisiim
siirecinde kamu yOnetiminin daha etkili, seffaf ve siirdiiriilebilir hale gelmesi,
AB’nin gelecekteki hedefleri arasinda yer almaktadir.

Sonug¢

Dijital doniisiim siirecinde iiye iilkeler arasinda teknolojik uyum ve
standartlastirma farkliliklarinin bulunmasi, dijitallesme hizini etkileyen bir
faktor olarak one c¢ikmaktadir. Bu siiregte, dijital boliinmenin, dijital
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hizmetlere erisim esitsizligi yaratarak doniislimiin etkisini sinirlandirdigi
gdzlemlenmektedir. Ornegin, dijital okuryazarlik diizeylerinin diisiik olmasi,
altyapr eksiklikleri ve ekonomik dengesizlikler, 6zellikle kirsal alanlarda
dijital hizmetlere erisimi sinirlayan temel unsurlar arasinda sayilabilir.
Boylelikle, dijital hizmetlerin toplum genelinde esit bir sekilde
yayginlagtirilmasinda bazi engellerin oldugu goériilmektedir.

AB, dijital donilisiim siirecinde kamu yoOnetiminde modernizasyonu
hedefleyen 6nemli adimlar atmasina ragmen, iiye lilkelerdeki farkliliklar
stirecin homojen bir sekilde ilerlemesini zorlagtirmaktadir. Veri giivenligi,
gizlilik ve dijital bolinme gibi konular, AB'min dijitallesme stratejilerini
dogrudan etkileyen unsurlar arasinda yer almaktadir. Bu zorluklar, iilkelerin
ekonomik, politik ve sosyal kosullarindan kaynaklanmakta olup, daha fazla
uyum ve is birligi ihtiyacini ortaya koymaktadir. AB’nin bu siirecte 6nemli bir
basarisi, veri koruma alaninda ortak diizenlemeler getirmesi, 6rnegin GDPR
gibi uygulamalarin yiiriirliige konulmasidir. Ancak, bu diizenlemelerin tiim
iye iilkelerde etkin sekilde uygulanabilmesi icin daha fazla uyum
gerekmektedir. Ayrica, dijital boliinmenin azaltilmasi amaciyla altyapi
yatinmlart ve dijital okuryazarligin artirilmasi  yoniinde c¢abalarin
stirdliriilmesi 6nem tagimaktadir.

AB'nin dijjitallesme deneyimleri, Tiirkiye gibi iilkeler icin de 6nemli
dersler sunmaktadir. Tiirkiye, dijitallesme siirecinde AB’nin basaril
uygulamalarin1 dikkate alarak, kendi ulusal stratejilerini sekillendirebilir.
Ozellikle veri giivenligi, dijital boliinmenin énlenmesi ve dijital hizmetlere
erisimin yayginlastirilmas: konularinda AB'nin stratejileri, diger iilkelerin
kendi dijitallesme yolculuklarinda degerlendirebilecegi 6rnekler sunmaktadir.
Dolayisiyla, AB'min deneyimleri dogrultusunda Tiirkiye ve diger iilkeler,
kamu yonetiminde modernizasyon adimlarimi destekleyebilir ve dijitallesme
stireclerinde ilerleme kaydedebilirler. Bu kapsamda, AB’nin stratejik vizyonu,
iilkelerin dijital doniisiim siireclerine yon verecek nitelikte bir cergeve
sunmaktadir.
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AB Hukuku Cercevesinde ABAD'a Kars1 Uluslararast Mahkemelerin
Yargisal Yetkisi

0z

Makale uluslararast anlagmalar tarafindan kurulan uyusmazhik ¢oziim
mekanizmalarimin AB hukuk diizeninin ozerkligine uygunlugu cergevesinde,
ABAD tarafindan uluslararasi mahkemelerin yargisal yetkilerinin AB
hukukuna gore cizilen simirlarimi, AB hukuku diizeninin dissal ozerkligini
koruma baglamindaki  gerekgeleriyle analiz etmektedir. Makale, AB
hukukunun kendine 0zgii karakteristiklerini ve AB hukuku diizeninin
ozerkligini koruma amaclart ile uluslararasi hukukun gereklerinin kapsami
dahilinde AB’ye diger uluslararasi hukuk siijeleriyle birlikte uyusmazlik
¢oziim mekanizmalart kuracak uluslararast anlasmalar yapma amaciyla iligki
kurmak adina daha fazla ozgiirliik alam bwrakma amaci arasinda denge
kurulmasi gerekliligine dikkati ¢cekmektedir. Makalede, ABAD a taninan agirt
genis yargi yetkisi ve dolayisiyla da uluslararasi mahkemelere taminan daha
dar bir yargi yetkisinin, AB 'nin bir yandan kendi fildisi kulesinde izole bir
yvargisal dev olarak kalmasina, diger yandan ise daha kural egemen bir
uluslararast hukuk sisteminin insasinda da oldukca miitevazi bir uluslararasi
aktor olarak kalmasina sebebiyet vererek AB nin kendi ozerkliginin tutsagi
haline gelmesine yol acacagina vurgu yapilmustir.

Anahtar Kelimeler: Ozerklik, ABAD’in Miinhasir Yargr Yetkisi,
Uluslararas1 Mahkemelerin Yargi Yetkisi, Uygunluk Denetimi, AB Yargisal
Sistemi
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Introduction

As regards its case-law on the ex-ante or ex-post compatibility with the
autonomy of the EU legal order of dispute settlement mechanisms established
or designated by agreements, the Court of Justice of the EU (CJEU) has been
accused of safeguarding its own prerogatives from external influences by
using the principle of autonomy! and also being selfish,? jealous,® fearful,*
egoist,’ obsessed with control® and infected by adolescent disease.” The
pertinent case-law to some extent gives that impression and reflects the
symptoms of intense judicial concerns of a supreme domestic court of a legal
order. That is because, that legal order was originally created by an
international agreement and especially on the basis of such an Achilles’ heel
the diligently constitutionalised legal order would be impaired in its
relationship with international law. The CJEU has therefore been keen on
protecting its exclusive jurisdiction vis-a-vis international courts/tribunals and
drawing correlative boundaries to jurisdiction of international courts/tribunals
under EU law to protect rather defensively external autonomy of the EU legal
order from the influences of the international legal system and international
courts and preserve specific characteristics of that constitutional edifice.

The article analyses the limits of jurisdiction of international
courts/tribunals under EU law from the CJEU’s point of view with their
underlying grounds. Within that context, it also discusses whether the current
conception of autonomy is overstretched with the consequence of leading the

1 Cristina Contartese, “The Autonomy of the EU Legal Order in the ECI’s External
Relations Case Law: From the “Essential” to the “Specific Characteristics” of the
Union and Back Again” Common Market Law Review 54, (2017): 1627.

2 Bruno de Witte, “A Selfish Court? The Court of Justice and the Design of

International Dispute Settlement beyond the European Union” in The European

Court of Justice and External Relations Law: Constitutional Challenges Marise

Cremona and Anne Thies (eds), (Oxford: Hart 2014), 33.

Paul Gragl, “The Reasonableness of Jealousy: Opinion 2/13 and EU Accession to

the ECHR” European Yearbook on Human Rights 15, (2015): 27.

Eleanor Spaventa, “A Very Fearful Court? The Protection of Fundamental Rights

in the European Union after Opinion 2/13” MJ 22, (2015): 35.

Jean-Félix Delile, “L’avis 1/17 ou le retour en grace des juridictions internationales

aupres de la Cour de justice de I’Union européenne” R.A.E. — L.E.A. (2019): 347.

6 Nicolas Petit & Joélle Pilorge-Vrancken, “Avis 2/13 de la CJUE: I’obsession du

controle?” R.A.E. — L.E.A. (2014): 815.

Jed Odermatt, “The Principle of Autonomy: An Adolescent Disease of EU External

Relations Law?” in Structural Principles in EU External Relations Law Marise

Cremona (ed.) (Oxford: Hart, 2018), 291.
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EU to inertia in the external sphere and how a delicate balance should be
struck to preclude the EU from being a hostage of its own autonomy in the
treaty-making and so from the destined status of inertia in the construction of
a more rule-oriented international legal system with powerful and effective
treaty-based dispute settlement mechanisms.

I. Exclusive Jurisdiction of the CJEU Both as a Corollary of
Autonomy and as a Tool to Protect It

The principle of autonomy conveys that EU law is dependent merely on
its own sources for the determination of the scope of its application, definitive
content, legality/validity and its relationship with national and international
laws to be made exclusively or ultimately by the CJEU on its own sole legal
basis.® The exclusive jurisdiction of the CJEU forms part of the very
foundations of the EU.° It thus arises as a corollary of autonomy to be
considered within that context. To be precise, autonomy inevitably involves
this type of jurisdiction without which autonomy could not endure. Moreover,
the CJEU considers observance of the autonomy of the EU legal order to be
ensured by itself, with the cooperation of national courts, by virtue of its
exclusive jurisdiction conferred on it by Articles 4 and 19 TEU and Articles
267 and 344 TFEU.X In other words, exclusive jurisdiction of the CJEU on
the one hand arises as a part and parcel of the autonomy of the EU legal order,
on the other hand is regarded by the CJEU as the mere tool to ensure it.

Autonomy therefore preserves the monopolistic position of the CJEU as
the final arbiter in determining not only the relationship between EU law and
national/international laws, but also all relationships within the EU legal order,
between institutions, between the EU and its subjects (the Member States or
individuals), and between its subjects (the Member States or/and
individuals).™ In that respect, autonomy connotes not only the ultimate power
to interpret EU law and supervise its uniform and effective implementation in
the EU legal order, but also the sole power to make its legality/validity review

8 René Barents, The Autonomy of Community Law (The Hague: Kluwer, 2004), 12;
Cristina Eckes, “The Autonomy of the EU Legal Order: The Case of the Energy
Charter Treaty” Amsterdam Law School Legal Studies Research Paper 10-2023.

®  Opinion 1/91 EU:C:1991:490, paras. 35 and 71; Case C-459/03 Commission v
Ireland EU:C:2006:345, para. 123; Joined Cases C-402/05 P and C-415/05 P Kadi
EU:C:2008:461, para. 282.

10 Kadi cit. para. 282; Opinion 1/17 EU:C:2019:341 para. 111.

11 Cristina Eckes, “International Rulings and the EU Legal Order: Autonomy as
Legitimacy?” CLEER PAPERS 2-2016.
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and determine delimitation of vertical competences in the EU, what effect
international law and judgments of international courts/tribunals will have in
the EU legal order and limits of jurisdiction of international courts/tribunals
under EU law.

II. Limits of Jurisdiction of International Courts/Tribunals

Under EU law jurisdiction of international courts/tribunals in relation to
interpretation and application of international agreements arises as either/or
question vis-a-vis jurisdiction of the CJEU with the exception of their
overlapping interpretive jurisdictions over provisions of international
agreements concluded by the EU provided that autonomy is preserved.'?
Whereas international courts/tribunals have jurisdiction to resolve disputes
relating to the interpretation or application of provisions of those agreements,
the CJEU has jurisdiction in relation to interpretation or application of those
agreements not only as to their compatibility with EU primary law, but also as
to legal effects of their provisions and judgments of their dispute settlement
mechanisms in the EU legal order. International agreements and decisions of
bodies established or designated by them, including dispute settlement
mechanisms, form an integral part of EU law/legal order.'® Decisions of such
courts are accordingly binding on the EU, in particular the CJEU.*

It would rather be better to analyse the scope of their jurisdiction from
the negative perspective by focusing on what they do not have so as to
correlatively denote the exclusive jurisdiction of the CJEU.

It should nevertheless be clarified at the outset as regards the jurisdiction
of international courts that the CJEU puts a reservation on their composition.
Extra-membership of the members of the CJEU in the composition of
international courts/tribunals was considered by the CJEU in Opinion 1/76 as
creating concerns about prejudicing their positions regarding questions which
might come before the CJEU after being brought before those courts or vice
versa. Therefore, such an arrangement conflicts with the obligation of
impartiality on the judges.®® In the envisaged European Economic Area (EEA)

12 Opinion 2/13 EU:C:2014:2454 para. 182; Opinion 1/17 EU:C:2019:341 para. 106.

18 Case C-181/73 R. & V. Haegeman v Belgian State EU:C:1974:41; Case C-192/89
Sevince v Staatssecretaris van Justitie EU:C:1990:322 paras 8-9.

14 Opinion 1/91 cit. paras 39-40; Opinion 2/13 cit. para. 182; Opinion 1/09
EU:C:2011:123 para. 74; Case C-284/16 Achmea EU:C:2018:158 para. 57,
Opinion 1/17 cit. para. 106.

15 Opinion 1/76 EU:C:1977:63 para. 22.
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Agreement, the EEA Court consisted of eight judges, including five from
CJEU. Because of the extreme difficulty, if not impossibility, for the judges,
when sitting in the CJEU, of tackling questions with completely open minds,
or even in complete independence and impartiality, where they take part in the
determination of those questions as members of the EEA Court, the CJEU did
not allow in Opinion 1/91 its members in the composition of international
courts.®

A.No Jurisdiction to Interpret or Apply EU Law

The CJEU does not claim jurisdictional monopoly on the interpretation
of international agreements concluded by the EU. Creation or designation by
an international agreement of an international court, which is responsible for
the interpretation and application of its provisions and whose decisions are
eventually binding on the EU, is, in principle, compatible with EU law.” The
EU competence in international relations with the capacity to conclude
international agreements “necessarily entail the power to submit to the
decisions of a court that is created or designated by such agreements as regards

the interpretation and application of their provisions™.*®

Whether there is the possibility of interpretation or application of EU law
in the disputes before the international court/tribunal however arises as a
demarcation line to decide compatibility with autonomy of a pure EU or mixed
agreement conferring such a jurisdiction on that court. In that regard the CJEU
briefly questions whether the international court/tribunal established or
designated by that agreement has the mandate to interpret or apply EU law
other than its provisions and then whether that court/tribunal is part of the EU
judicial system and whose decisions are subject to judicial mechanisms
capable of providing the full effectiveness of EU rules.™®

The assessment of whether an international agreement grants an
international court/tribunal the power to interpret or apply EU law other than
its provisions is first dependent upon the determination of whether EU law
constitutes applicable law as substantive and/or procedural norm, directly or
indirectly as a part of domestic law of the Member States, in the dispute before
that court/tribunal. Under international law, determination of applicable law

18 Opinion 1/91 cit. paras 51-53.

7" Opinion 1/17 cit. para. 106.

18 ibidem, para. 106; Opinion 2/13 cit. para. 182.
19 Achmea cit. para. 43.
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would be made by the rules of procedure of constructed dispute settlement
mechanisms or/and by the bilateral or multilateral agreements.?® EU law may
therefore arise as applicable law in the dispute before an international court as
part of international law as designated by the Contracting Parties,? as
applicable law chosen by the parties to the dispute or as applicable law decided
by an international court/tribunal or by the choice of forum, i.e. lex arbitri, as
part of the domestic law of the Member States.?

If so, the assessment is then dependent upon whether that court is part of
the EU institutional and judicial system. The CJEU strictly precludes
international courts/tribunals which are not part of the EU institutional and
judicial system or whose decisions are not being subject to dispute settlement
mechanisms capable of providing the complete effectiveness of the EU rules
from interpreting or applying EU law other than the provisions of the
agreement concerned.”® To be precise, international courts standing outside
the EU judicial system cannot be conferred any jurisdiction to interpret and
apply EU law other than provisions of the international agreement
concerned.?*

Nor can the Member States remove from the jurisdiction of their courts
and the CJEU any disputes concerning the interpretation or/and application of
EU law, so deprive those courts of their task to implement EU law and grant
exclusive jurisdiction by an international agreement to a court/tribunal
standing outside the EU judicial system to hear actions brought by individuals
and to interpret and apply EU law.?® In Opinion 1/09 the CJEU stated that
although it has no jurisdiction, which is held by the national courts, to rule on
direct actions between individuals in the field of patents, conferring on an
international court taking place outside the EU institutional and judicial

20 Marc Bungenberg & August Reinisch, From Bilateral Arbitral Tribunals and

Investment Courts to A Multilateral Investment Court: Options Regarding the
Institutionalization of Investor-State Dispute Settlement, European Yearbook of
International Economic Law (Berlin: Springer Open 2020), 119.
2L Art. 26(6) of the Energy Charter Treaty.
22 See also art. 21 of the International Chamber of Commerce Arbitration Rules; Art.
33(1) of the UNCITRAL Arbitration Rules; Art. 35(1) of the 2010/2013
UNCITRAL Arbitration Rules; Art. 27(1) of the 2017 Arbitration Rules of the
Stockholm Chamber of Commerce; Art. 42(1) of the ICSID Convention; Art. 54(1)
of the ICSID Additional Facility Rules.
Achmea cit. paras 43-60.
24 Opinion 1/17 cit. para. 118.
%5 Opinion 1/09 cit. para. 89.

23
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framework an exclusive jurisdiction to deal with actions brought by
individuals regarding the Community patent and in that field to interpret and
apply EU law is incompatible with EU primary law. That is because, it would
deprive national courts of their powers concerning the interpretation and
application of EU law and the CJEU of its powers to reply, through
preliminary ruling, to questions referred by those courts. It would
consequently alter the essential character of the powers conferred by the EU
Treaties both on the EU institutions and the Member States and indispensable
to safeguarding the very nature of EU law.?® In other words, courts standing
outside the EU judicial system cannot replace the national courts of their task,
as ordinary courts within the EU legal order?” and disputes therefore cannot
be exclusively withdrawn from their jurisdiction. That is because within the
EU judicial system only, the full effectiveness, uniform interpretation and
application of the EU rules throughout the EU territory and the validity
assessment of its provisions could thus be provided.?®

To ensure the preservation of the EU specific characteristics and the
autonomy of the EU legal order, the EU Treaties have established a judicial
review system intended to ensure consistency and uniformity in the
interpretation and application of EU law. In accordance with Article 19 TEU,
through the judicial dialogue under the preliminary ruling procedure it is for
the national courts/tribunals and the CJEU to ensure the full application of EU
law throughout the EU and the CJEU having exclusive jurisdiction to give the
definitive interpretation to EU law.?® Through that preclusion, authoritative
supervision of the CJEU on EU law is preserved in the EU legal order. Being
a part of the EU institutional and judicial framework means also fortification
of that system to function effectively with the public and private enforcement
mechanisms, i.e. respectively the infringement procedure and the principle of
State liability.>® Within the context of obligations of the Member States as to
implementation of EU law, national courts are considered not only
components of the Member States whose duties are subsumed in the general
obligations of their Member States, but also a part of the EU judicial system.

Respect for the preliminary ruling procedure, i.e. preservation of
mechanism providing for uniform interpretation and application of EU law, is

% jbidem paras 80 and 89.

2T ibidem para. 80.

28 jbidem paras 82-83.

2 Opinion 1/17 cit. para. 111.
30 Opinion 1/09 paras 86-87.
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accordingly emphasised as a condition for an agreement to be compatible with
autonomy. For instance the CJEU confirmed that Protocol No 16, which
permits advisory opinions to be given by the European Court of Human Rights
(ECtHR) on questions requested by the highest courts/tribunals of the Member
States relating to the interpretation or application of the rights and freedoms
guaranteed by the European Convention on Human Rights (ECHR), creates a
risk of circumvention of the preliminary ruling procedure by getting it around
and so affects the effectiveness of the preliminary ruling procedure and
autonomy.®!

An international agreement concluded by the EU may nevertheless affect
the powers of the EU institutions provided “that the indispensable conditions
for safeguarding the essential character of those powers are satisfied and,
consequently, there is no adverse effect on the autonomy of the EU legal
order”, whose observance is to be ensured by the CJEU by virtue of the
exclusive jurisdiction conferred on it by Article 19 TEU as forming part of the
very EU foundations.®? In other words, an international agreement may confer
new judicial powers on the CJEU insofar as it does not change the essential
character of its function as conceived in the EU Treaties.®® There is no
provision of the EU Treaties preventing an international agreement from
conferring on the CJEU jurisdiction to interpret the agreement provisions for
the purposes of its application in non-member countries.* Nor can any
objection be made to the freedom of those countries given in an agreement to
authorise or not to authorise their courts/tribunals to ask the CJEU questions.®

The European Common Aviation Area (ECAA) Agreement, which gives
States Parties the option of permitting their courts/tribunals to refer questions
to the CJEU for a preliminary ruling, was therefore found compatible with the
indispensable conditions for safeguarding the essential character of the CJEU
powers and so as not adversely affecting autonomy.® As clarified later by the
CJEU, these judicial systems were designed to resolve disputes on the
interpretation or application of the provisions of relevant international
agreements. While providing powers to the courts of third countries to refer
questions to the CJEU for a preliminary ruling, those systems neither affected

81 Opinion 2/13 paras 196-198.

32 Opinion 1/17 cit. para. 107; See also Kadi cit. para. 282; Opinion 1/09 cit. para. 76.
3 Opinion 1/09 cit. para. 75.

34 Opinion 1/91 cit. para. 59.

35 jbidem para. 60.

3 Opinion 1/00 EU:C:2002:231 para. 23.
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the powers of the courts/tribunals of the Member States concerning the
interpretation and application of EU law, their power to request a preliminary
ruling from the CJEU and the power of the CJEU to reply, nor would alter the
essential character of the powers conferred by the EU Treaties both on the EU
institutions and the Member States, unlike the judicial system designed in the
draft agreement on the European and Community Patents Court.3’

Therefore the power to refer questions to the CJEU for a preliminary
ruling would be allowed to non-EU member state courts/tribunals or
courts/tribunals established or designated by international agreements
provided that preliminary rulings must be binding for that referring court
especially not to have an adverse impact on legal certainty which is essential
for the proper operation of the preliminary rulings procedure.®® As is also
confirmed by Article 322 of the EU-Ukraine Association Agreement, which
provides for a preliminary ruling to be given by the CJEU upon request by the
arbitration panel where a dispute raises a question of interpretation of a
provision of EU law,* preliminary ruling procedure in principle is not
confined to courts/tribunals standing within the EU judicial system.

What was the problem with regard to the Patent Court designed by the
Agreement concerned in Opinion 1/09 then? Other than conferral on the
Patent Court, which stands outside the EU judicial system, jurisdiction to
interpret or apply EU law beyond the international agreement concerned,
namely the future Community patent regulation and other EU law instruments,
and even to examine the validity of an EU act, the incompatibility relies also
upon the exclusive nature of its jurisdiction in the field, which is held normally
by the national courts to ensure the full application of EU law and under that
law the effective judicial protection of individual rights.®® The Patent Court is
vested with exclusive jurisdiction in the field of patents and the courts of the
contracting Parties, including the courts of the Member States, are divested of
that jurisdiction and retain merely those powers which are not subject to its
exclusive jurisdiction.* Accordingly, the Patent Court in the field of its
exclusive jurisdiction takes the place of national courts/tribunals by depriving

87 Opinion 1/09 cit. para. 89.

8 Opinion 1/91 cit. paras. 59-65; Opinion 1/92 EU:C:1992:189 para. 33; Opinion
1/00 cit. para. 32.

Association Agreement between the European Union and its Member States, of the
one part, and Ukraine, of the other part, OJ L 161, 29.5.2014, p. 3-2137.

40 Opinion 1/09 cit. paras 73, 78.

41 jbidem para. 72.

39
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thus their power to request preliminary rulings from the CJEU in that field and
becomes the sole court able to communicate with the CJEU within the context
of the preliminary ruling procedure concerning the interpretation and
application of EU law.*? This judicial system thus makes its decisions not
being subject to mechanisms capable of ensuring the complete effectiveness
of the EU rules.*® It consequently seems compatible with autonomy insofar as
such courts are not vested with exclusive jurisdiction with the legal
consequence of depriving national courts of their powers concerning the
interpretation and application of EU law, to refer questions to the CJEU and
the CJEU ofits powers to reply. It could be asserted that non-exclusive referral
authority of such courts is compatible with autonomy, provided that
preliminary rulings are binding for them.

Although international courts or tribunals might have jurisdiction over
disputes relating to interpretation or application of provisions of agreements
establishing them, even such a restricted jurisdiction of an international court
could be further restricted under EU law whenever the agreement contains
provisions identical to provisions of EU law. That is because, such a
jurisdiction raises a problem for the definitive interpretation of internal EU
rules as will be analysed below.

B. No Jurisdiction over Definitive Interpretation of EU Law

No jurisdiction providing for definitive binding interpretation of EU law
could be conferred on international courts as well. Article 19 TEU and Articles
267 and 344 TFEU provide for the CJEU, with the cooperation of national
courts/tribunals, exclusive jurisdiction for the definitive interpretation of EU
law.** The procedures for ensuring uniform interpretation of the provisions of
an international agreement and for resolving disputes, in particular any action
by the bodies granted decision-making powers by an international agreement,
cannot have the effect of binding the EU and its institutions, in the exercise of
their internal powers, to a particular interpretation of the rules of EU law
referred to in that agreement.*®

To preserve the monopolistic jurisdiction of the CJEU on definitive
interpretation of EU law, EU law cannot constitute applicable law in the

42 ibidem para. 79.

® jbidem para. 82.

4 Opinion 2/13 cit. para. 246.

4 Opinion 1/00 cit. para. 13; ibidem para. 184.
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disputes before the international courts/tribunals, which stand outside the EU
judicial system and cannot interpret or apply EU law under the principle of
autonomy. Even if so, it remains a possibility for an international court to have
a definitive interpretation of EU law on some occasions whenever the
agreement contains provisions identical to provisions of EU law. Where an
international agreement provides for a court with jurisdiction to settle disputes
between the contracting parties to the agreement and to interpret its provisions,
the decisions of that court will be binding on the EU institutions, including the
CJEU. Those decisions will be binding in the event that the CJEU is called
upon to rule, through preliminary ruling or in a direct action, on the
interpretation of the international agreement which forms an integral part of
the EU legal order.*® However, where the agreement takes over an essential
part of the EU rules and thus introduces into the EU legal order a large body
of legal rules juxtaposed to a corpus of identically-worded EU rules,*” in order
to preclude definitive interpretation of domestic provisions of EU law through
interpretation of agreement provisions identical in substance to them, the
jurisdiction of international courts, as a precaution, is more restricted
compared with courts established or designated by international agreements
whose provisions are not identical in substance to EU rules. That is because,
EU law does not provide any basis for setting up a system of courts which
conflicts with Article 19 TEU and with the very foundations of the EU.*®
Otherwise, ensuring the objective of homogeneity of the law through the
extra-territorial application of EU law would determine not only the
interpretation of the provisions of the international agreement itself but also
the interpretation of the corresponding EU rules.*°

As for the arbitration procedures established in the EEA Agreement, the
CJEU confirms for the preservation of autonomy that no question of
interpretation of provisions of that agreement, which are identical to
provisions of EU law, may be dealt with by such procedures.® In other words,
dispute settlement mechanism cannot be allowed to interpret provisions of an
agreement which are identical to provisions of EU law. That is because, the
autonomy of the EU legal order would not be safeguarded if the dispute
settlement mechanisms have the effect of binding the EU and its institutions,

4 Opinion 1/91 cit. para. 39.
47 ibidem paras 41-42.

* ibidem para. 71.

4 ibidem para. 45.

50 Opinion 1/92 cit. para. 36.
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in the exercise of their internal powers, to a particular interpretation of the
rules of EU law referred to in the a European Common Aviation Area (ECAA)
Agreement.*

As regards further safeguards in such agreements, the European Free
Trade Association (EFTA) Court is required for the purpose of compatibility
of the EEA Agreement with autonomy to follow the CJEU case-law under
Article 6 of its revised form. Under Article 108(2), the EFTA Court shall be
competent for the settlement of disputes between the EFTA States merely.
Under Article 111, the EEA Joint Committee shall be competent for the
settlement of disputes between the Contracting Parties in relation to the
interpretation or application of that Agreement. If a dispute concerns the
interpretation of its provisions, which are identical in substance to
corresponding rules of EU law and if the dispute has not been settled within
three months, the Contracting Parties to the dispute may agree to request the
CJEU to give a ruling on the interpretation of the relevant rules. If the EEA
Joint Committee could not reach an agreement on a solution within six
months, any Contracting Party may refer the dispute to arbitration in which no
question of interpretation of such identical provisions of this Agreement may
be dealt with. As could be noticed, not only the composition of the Committee,
but also its decision-making, competence and alternative procedures are
diligently designed for the protection of autonomy as to provisions of the
Agreement identical in substance to corresponding provisions of EU law. It is
also ensured that the CJEU is not bound by the decisions of the Joint
Committee. As expressed later by the CJEU, compatibility is provided,
alongside by abandoning the proposal for an EEA Court and creating the
EFTA Court, by ensuring that decisions of the EEA Joint Committee
responsible for resolving disputes between the EU and the EFTA States and
for ensuring uniform interpretation as to the EEA rules could in no
circumstances affect the CJEU case-law.*

The same kind of arrangement laid down in the ECAA Agreement
providing learned indispensable conditions for safeguarding autonomy was
vital in Opinion 1/00 in giving green light to that Agreement in terms of its
compatibility with autonomy. The CJEU mentioned in Opinion 1/00 that the
mechanisms for ensuring uniform interpretation of the ECAA Agreement rules
and for resolving disputes relating to the interpretation of provisions of the

51 Opinion 1/00 cit. para. 27.
52 jbidem para. 6.



146 MUSTAFA TAYYAR KARAYIGIT

ECAA Agreement, which are identical in substance to provisions of EU law,
ensure that the CJEU’s case-law will be adequately taken into account by the
Contracting Parties.>® In that regard, its basic provisions are required to be
interpreted by the Joint Committee, in their implementation and application,
in conformity with the rulings of the CJEU relating to the corresponding
provisions of EU law.** The Joint Committee cannot therefore oblige
representatives of the EU sitting on it to accept an interpretation of the
agreement rules which conflicts with the CJEU case-law.*® Decision-making
based upon unanimity in the Committee constitutes a further guarantee that
the EU will not, in its relations with its subjects, be bound by an interpretation
which is at variance with the CJEU case-law and decisions of the Joint
Committee shall not affect the CJEU case-law.*® Any divergences in the
interpretation of the rules of the ECAA Agreement which may arise as
between the EU and the States Parties as a result of the lacuna arisen because
of lack of any means of legal redress for cases in failure of the Joint Committee
to reach a decision will not have any impact on the EU legal order regarding
identical rules, which will continue to be interpreted autonomously.®’ Any
disputes which could not be resolved by the Joint Committee may be referred
to the CJEU, whose decision will be final and binding.%® Those mechanisms
consequently will not have the effect of binding the EU and its institutions, in
the exercise of their internal powers, to a particular interpretation of the EU
rules incorporated in the ECAA Agreement.*®

For the preservation of autonomy we may face similar arrangements in
recent agreements. For instance according to art. 13 of Protocol V of the
Stabilisation and Association Agreement with Kosovo, the arbitration panel
empowered to apply and interpret this Agreement shall not provide any
interpretation of the EU acquis. The fact that a provision is identical in
substance to a provision of the EU Treaties shall not be decisive in the
interpretation of that provision.®

53 jbidem para. 34.

54 ibidem paras 35 and 39.

% ibidem para. 39.

5 jbidem paras 40 and 44.

ST ibidem para. 41.

58 jbidem para. 44.

9 bidem para. 45.

60 Stabilisation and Association Agreement between the European Union and the
European Atomic Energy Community, of the one part, and Kosovo, of the other
part, OJ L 71, 16.3.2016, p. 3-321.
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C. No Jurisdiction to Make Awards with the Effect of Precluding the
EU Institutions from Operating in accordance with the EU Constitutional
Framework

An international agreement cannot confer power on an international
court/tribunal standing outside the EU judicial system to make an assessment
about the level of protection of a public interest established by the EU
institutions following the democratic process defined in the EU Treaties or to
order the EU to pay damages, so to call into question the choices
democratically made, with the legal consequence that the EU or a Member
State in the course of implementing EU law has to amend or withdraw
legislation.®* To enable courts/tribunals standing outside the EU judicial
system jurisdiction by international agreements to make such awards might
have the effect of preventing the EU institutions, including the CJEU, from
operating in accordance with the EU constitutional framework and
undermines the EU capacity to operate autonomously within this unique
constitutional framework.%2

The CJEU extended to the external sphere the obligation arising from
Article 53 of the Charter as formulated in Melloni that “the application of
national standards of protection of fundamental rights must not compromise
the level of protection provided for by the Charter or the primacy, unity and
effectiveness of EU law”.%® It accordingly demanded Article 53 ECHR, which
reserves the power of the Contracting Parties to lay down higher standards of
fundamental rights protection than those guaranteed by the ECHR, to be
coordinated with Article 53 Charter. So that the power granted to the Member
States by Article 53 ECHR is limited regarding corresponding Charter rights
to ensure that the level of protection safeguarded by the Charter and the
primacy, unity, consistency and effectiveness of EU law are not
compromised.®* In other words, neither can a higher level of national
fundamental rights protection than that provided by EU law be demanded on
the basis of international law, in particular the ECHR, nor could any higher
level of fundamental rights protection than that provided by EU law be subject
to external control of the ECtHR. To be precise, the level of fundamental rights

81 Opinion 1/17 cit. paras 150-153 and 160.

82 Opinion 1/17 paras 118 and 150.

83 Case C-399/11 Melloni EU:C:2013:107 para. 60; Opinion 2/13 cit. para. 188.
8 Opinion 2/13 paras 188-192.
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protection determined by EU law, for the sake of its primacy, unity and
effectiveness, will be decisive.

D. No Jurisdiction for Legality/Validity Review of EU Acts under EU
Law, Including EU Acts in terms of which the CJEU Has No or Limited
Jurisdiction

It is the settled case-law that the CJEU has exclusive jurisdiction over
validity/legality review of EU measures.®® In the external sphere, Article 19
TEU and Articles 267 and 344 TFEU provide for the CJEU, in cooperation
with the national courts/tribunals, exclusive jurisdiction for the validity review
of EU acts.% Review of EU acts in accordance with an international agreement
is however subject to the two-tier test: purpose, nature and scheme of the
agreement shall be appropriate for providing direct effect and then wording of
the concerned provision of that agreement must contain unconditional,
sufficiently precise and clear obligation not being subject, in its
implementation or effects, to any subsequent EU measure to be adopted.®” In
other words, only direct effect of the agreement and decisions of its dispute
settlement mechanism provides for legality/validity review of EU acts to be
carried out merely by the CJEU.®

International courts/tribunals therefore cannot have jurisdiction to
determine the validity/legality of an EU measure under EU law, as the
domestic law of a contracting party.®® International courts cannot invalidate
EU acts. The jurisdiction of the CJEU to carry out a judicial review of EU
measures, actions or omissions cannot be conferred exclusively on an
international court/tribunal standing outside the EU institutional and judicial
framework even in the fields such as the CFSP where the CJEU has limited or
no jurisdiction.”

85 Case 314/85 Foto-Frost v Hauptzollamt Liibeck-Ost EU:C:1987:452.

8 Opinion 2/13 cit. para. 246.

87 Case 12/86 Meryem Demirel v Stadt Schwiéibisch Gmiind EU:C:1987:400 para. 14;
Case C-213/03 Syndicat professionnel coordination des pécheurs de l'étang de
Berre et de la region v Electricité de France (EDF) EU:C:2004:464 para. 43.

88 Joined Cases C-120/06 P and C-121/06 P FIAMM EU:C:2008:476 paras 110-111
and 188.

8 Opinion 1/00 cit. para. 24; Opinion 1/17 cit. para. 121.

0 Opinion 2/13 cit. para. 256; Opinion 1/09 cit. paras 78, 80 and 89.
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E. No Jurisdiction to Rule over Intra-EU Disputes

The jurisdiction of international courts over the intra- EU disputes is also
precluded by primary EU law, in particular the principle of autonomy.
Exclusive jurisdiction of the CJEU is confirmed by Article 344 TFEU
according to which the Member States undertake not to submit a dispute
concerning the interpretation or application of the EU Treaties to any method
of settlement other than those provided for therein.”* The CJEU then
broadened the scope of Article 344 TFEU to include also disputes between the
Member States and the EU and disputes concerning the interpretation or
application of entire EU law. Wherever EU law is at issue, the CJEU
accordingly has exclusive jurisdiction in intra-EU disputes between the
Member States and between the EU and the Member States regarding
compliance with an international agreement.” Article 344 TFEU preserves the
exclusive nature of the procedure for settling intra-EU disputes within the EU,
and particularly of the jurisdiction of the CJEU and thus precludes any prior
and/or subsequent external scrutiny by any international court.”® The very
nature of EU law “requires that relations between the Member States [or the
EU and the Member States] be governed by EU law to the exclusion, if EU
law so requires, of any other law.”"

Having referred to Articles 4(3) and 19 TEU, Articles 267 and 344 TFEU,
the CJEU recently extended the scope of its exclusive jurisdiction and so
precluded intra-EU disputes to be settled by investor-State dispute settlement
mechanisms either established or designated by BITs concluded by the
Member States” or by multilateral agreements concluded by the EU and the
Member States as mixed agreements.”® That is because, the mechanism
established therein for settling investor-State disputes could prevent those
disputes concerning the interpretation or application of EU law from being
resolved in a manner that ensures the full effectiveness of that law.”” The
possibility of submitting those disputes to a tribunal, which stands outside the
EU judicial system, whose decision is final and not being subject to review of

' Commission v Ireland cit. para. 123.

2 Opinion 2/13 cit. para. 204.

8 ibidem para. 210.

" ibidem para. 212.

> Achmea cit. paras 34, 50, 58-60; Case C-638/19 P Micula EU:C:2022:50 paras
139-145.

® Case C-741/19 Moldova v Komstroy EU:C:2021:655 paras 64-66.

" Achmea cit. para. 56.
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a national court to ensure that questions of EU law could be referred to the
CJEU by means of the preliminary ruling procedure, calls into question not
only the principle of mutual trust between the Member States, but also the
preservation of the particular nature of EU law, and is thus incompatible with
the principle of sincere cooperation.’

F. No Jurisdiction for the Determination of Allocation of
Competences and Responsibilities between the EU and the Member
States

Delimitation of vertical competences and so determination of the
respondent within the context of responsibilities arising from mixed
agreements before any dispute settlement mechanism is the EU domestic issue
to be made exclusively by the CJEU. International courts accordingly cannot
have jurisdiction to rule on competence delimitation between the EU and the
Member States arranged by the EU Treaties regarding the matters governed
by the provisions of the agreements, the situation of which may arise only with
respect to mixed agreements.”® International courts cannot therefore have
jurisdiction to identify the respondent in such disputes. Otherwise jurisdiction
would adversely affect the allocation of responsibilities defined in the EU
Treaties and autonomy, respect for which must be assured under Article 19
TEU by the CJEU as whose exclusive jurisdiction is confirmed by Article 344
TFEU.® The CJEU expressed that since the question of the apportionment of
responsibility under the ECHR must be resolved solely in accordance with EU
law and be subject to judicial review, if necessary, by the CJEU, which has
exclusive jurisdiction to ensure that any agreement between respondent and
co-respondent respects those rules, permitting the ECtHR to confirm any
agreement that may exist between the EU and the Member States on the
allocation of responsibility would be tantamount to allowing it to take the
CJEU’s place.®* The CJEU’s exclusive jurisdiction to give rulings on the
delimitation of vertical competences between the EU and its Member
States must therefore be preserved in the mixed agreements.®?

8 ibidem paras 50-51 and 58.

S Opinion 1/91 cit. para. 34; Opinion 1/00 cit. paras 16-17; Opinion 2/13 cit. paras
224-225.

80 Opinion 1/91 cit. para. 35.

81 Opinion 2/13 cit. para. 234.

82 Opinion 1/17 cit. para. 132.
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As the division of vertical competences and responsibilities are fixed by
the EU Treaties, its determination necessarily and essentially entails
interpretation of EU law, which is not open either to the international courts
standing outside the EU judicial system. Therefore there stand two obstacles
before the jurisdiction of international courts to determine allocation of
competences and responsibilities and who will be respondent before the
dispute settlement mechanism.

II1. General Analysis

The abovementioned general inferences as regards jurisdiction of
international courts are reflecting the strict standpoint of the CJEU under EU
law as distilled from its case-law. As confirmed by the CJEU, under
international law the jurisdiction of the CJEU to interpret or apply
international agreements does not however take precedence over either the
jurisdiction of the courts/tribunals of Contracting parties or, as verified in their
various decisions on the basis of applicable-law and/or jurisdiction provisions
of the international agreements concerned,®® that of the international
courts/tribunals established by such agreements.®* Normative and
jurisdictional conflicts might thus arise between the CJEU and international
courts/tribunals. Because of the reciprocal nature of international agreements
and the necessity for maintaining the EU powers in international relations, it
is open to the EU under the settled case-law to enter into an agreement
conferring on an international court/tribunal jurisdiction to interpret its
provisions without that court/tribunal being subject to the interpretations of
that agreement given by the courts/tribunals of the Contracting Parties.®® In
that regard, within the context of international law, the CJEU case-law to some
extent unilaterally determines jurisdiction of international courts/tribunals.
This situation signifies not only a unilateral determination of its own
jurisdiction by a court of contracting party regarding international agreements,
but also an extrinsic determination by that court of restrictions on
jurisdictional kompetenz-kompetenz of international courts/tribunals

8 Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID Case No.
ARB/14/1, Award, (16 May 2018) para. 679; Eskosol S.p.A. in liquidazione v.
Italian Republic, ICSID Case No. ARB/15/50, Decision on Termination Request
and Intra-EU Objection, (7 May 2019) para. 177; BayWa r.e. Renewable Energy
GmbH and BayWa r.e. Asset Holding GmbH v. Spain, ICSID Case No. ARB/15/16,
Award (25 Jan 2021) para. 568.

8 Opinion 1/17 cit. para. 116; Opinion 2/13 cit. para. 185.

8 Opinion 1/17 cit. para. 117.
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established or designated by those international agreements. This approach
could be regarded as a judicial reservation of the CJEU to any international
agreement with a dispute settlement mechanism to be concluded by the EU
and also as a message to the subjects of international law who wish to interact
with the EU that such interactions in the international legal system might be
only within those constraints articulated in the settled CJEU case-law.

Compatibility with autonomy of an agreement establishing or
designating dispute settlement mechanism, which stands outside the EU
judicial system, seems to depend on whether the separation is ensured by that
agreement between the (co-existent) legal systems, i.e. the EU legal order and
the legal system established by that agreement. The CJEU has been
nevertheless more inclined to grant confirmation to a dispute settlement
mechanism that is completely extraneous to the EU legal order.®® This arises
with two ramifications. On the one side such an agreement and decisions of
its dispute settlement mechanism are not supposed to have direct effect in the
EU legal order. On the other hand jurisdiction of the international court
designated is confined to interpretation of its provisions and so it shall treat
EU law as a matter of fact, shall follow prevailing interpretation given to EU
law by the CJEU or EU authorities and any meaning given to EU law by those
tribunals shall not be binding upon the EU courts or authorities.®” Since
treating municipal law as a matter of fact cannot conceptually interfere with
the interpretation of that law or determine its validity/legality, it accordingly
protects the jurisdiction of the CJEU in determining both the validity/legality
of EU acts and definitive interpretation of EU law.®8 Lack of direct effect on
the one hand minimises interferences of the international agreement and
decisions of international courts/tribunals to the EU legal order, given direct
effect makes the agreement provisions applicable in the EU legal order for the
legality/validity review of an EU measure, on the other hand paradoxically
fortifies parallel existence of dispute settlement system outside the EU
institutional and judicial system.® Jurisdiction of those courts/tribunals thus
becomes unable to prevent the EU from functioning in an autonomous way,

8 Luca Pantaleo, “The Autonomy of the EU Legal Order and International Dispute

Settlement in the Wake of Opinion 1/17” Studi sull’integrazione europea 14,
(2019): 775.
87 Opinion 1/17 cit. para. 130.
8 Cristina Eckes, “The autonomy of the EU legal order” Europe and the World: A
law review 4, (2020): 1.
Ana M Lopez-Rodriguez, “Investor-State Dispute Settlement in the EU:
Certainties and Uncertainties” Hous J Int'l L 40, (2017): 139.
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so these co-existing legal systems become able to evolve in two distinct and
hermetic legal universes® without mutual integration of their legal systems
and dispute settlement mechanisms.®! Since reliance upon a breach of such an
agreement before the national or the EU courts is directly ineffective,
individuals are left, within the system of two complementary legal remedies
which are not substitutes for one another, being content themselves with the
pecuniary awards made by those dispute settlement mechanisms as a
compensation of their damages or reliance upon EU law or national law
subsuming EU law insofar as they contain adequate standards of protection.®?

Within that framework, there should be a right balance struck between
the preservation of specific characteristics and autonomy of EU law and non-
isolated international interaction to be carried out by the EU in the external
sphere. Considering the reactions of the international courts/tribunals towards
certain CJEU case-law, it seems very difficult to convince other subjects of
international law to accept even restrictions on jurisdiction of international
courts strictly required by the narrow interpretation of the existential principle
of autonomy. In that regard, jurisdiction of the international courts/tribunals
should not be limited under EU law further than the degree strictly required
by the autonomy of the EU legal order in order to fulfil the indispensable
conditions for safeguarding specific and unique characteristics of the EU legal
order. Further limits denote unprecedented special treatment and immunity
from external scrutiny not provided to other subjects of international law.

As regards jurisdiction of international courts/tribunals for the
compatibility review of EU law with international agreements, as articulated
by Eeckhout, having made the EU subject to external control of international
courts as to compatibility with the obligations arising from international
agreements might seem in principle acceptable to it, the CJEU however has
not digested that idea of external control and considers it as a threat to
autonomy.®

90
91

Delile, “L’avis 1/17 ou le retour en grace des juridictions internationales” cit.
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Article 344 TFEU (in cooperation with Articles 4 and 19 TEU and Article
267 TFEU) provides for the CJEU an exclusive jurisdiction in settling intra-
EU disputes and precludes any prior or subsequent external control of intra-
EU disputes by any international court standing outside the EU judicial
system.® As regards extra-EU disputes, although legality/validity review of
EU acts by international courts standing outside the EU institutional and
judicial system under EU law, as a domestic law of the Party,® or under
international law® is not permitted under EU law, compatibility assessment of
EU law with the international obligations arising from the agreements seems,
in principle,” possible to be made by such international courts with certain
conditions. Otherwise, there would be no meaning in the creation or
designation of international courts by the international agreements for the
settlement of disputes in relation to interpretation or application of their
provisions to make the EU subject to an external judicial control.

Nonetheless, as stated by the CJEU, the CETA Tribunal has no
jurisdiction to declare incompatible with the EU-Canada Comprehensive
Economic and Trade Agreement (CETA) concluded by the EU the level of
protection of a public interest determined by the EU following a democratic
process and on that basis to order the EU to pay damages.?® Under Article 19
TEU, it is the CJEU’s task to ensure the compatibility review of the level of
protection of public interests determined by EU legislations with EU primary
law.*® The EU measures directed at public interest objectives therefore seem
to be carved out from the jurisdiction of the CETA Tribunals'® in determining
their compatibility with the CETA. With this extension, an international court
has no jurisdiction not only to invalidate EU acts, but also to declare
substantive incompatibility of EU measures in terms of the level of protection
of a public interest within the context of international agreements. Moreover,
compatibility review of EU law with the ECHR by the ECtHR cannot
compromise the level of protection safeguarded by the Charter regarding the
Charter rights that correspond to those guaranteed by the ECHR and the

% Opinion 2/13 cit. para. 210.

% Opinion 1/17 cit. paras 121-122.

% Opinion 2/13 cit. para. 256; Opinion 1/09 cit. paras 78-80 and 89.

% Opinion 2/13 cit. para. 181.

%8 Opinion 1/17 cit. paras 153-156.

% jbidem para. 151.

10 Gesa Kiibek, “Autonomy and international investment agreements after Opinion
1/17” Europe and the World: A law review 4, (2020).
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primacy, unity, consistency and effectiveness of EU law.* The CJEU in that
regard already mentioned that fundamental rights must be interpreted and
applied in the EU in accordance with the framework of the constitutional
structure and objectives of the EU.1%?

Within these constraints, international courts/tribunals might be
considered having jurisdiction for the conformity review of EU law with
international agreements, provided that they treat EU law as a matter of fact
by following the prevailing interpretation given to EU law by the CJEU or EU
authorities, which will not be bound by the meaning given to EU law by those
courts/tribunals.'® The adverse rulings given by such international courts
regarding the EU measures should not automatically affect their validity!%*
and the monopolistic jurisdiction of the CJEU for reviewing the legality of
those measures.'®

In that respect we have an objection to certain restrictions made by the
CJEU to jurisdiction of international courts to review compliance of EU law
with the obligations arising from international agreements. Carving out
compatibility review of the level of protection of a public interest determined
by the EU following a democratic process from the jurisdiction of the CETA
Tribunal on the one hand, that of the level of protection of the Charter rights
corresponding to those guaranteed by the ECHR not to compromise the
primacy, unity and effectiveness of EU law and that of acts, actions or
omissions of the EU in the field of the CFSP from the jurisdiction of the
ECtHR on the other hand seem to me overstretched interpretations of the
principle of autonomy and exclusive jurisdiction of the CJEU as its corollary.
Full compatibility review of EU law should be open to international courts
even with regard to certain components or fields of EU law in terms of which
the CJEU has no or limited jurisdiction, i.e. primary EU law or the field of the
CFSP, provided that they treat EU law as a matter of fact by following
interpretation given by the CJEU or EU authorities in settling disputes before
them, that assessment does not invalidate EU acts and the CJEU remains the
sole authority to draw legal consequences from those decisions on the EU

101 Opinion 2/13 cit. paras 188-189.

102 jbidem paras 170 and 177.

198 Opinion 1/17 cit. paras 130-131.

194 Inge Govaere, “Dispute Settlement under Mixed Agreements and the Autonomy
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legal order. We do not see any convincing reason in the CJEU case-law in
precluding compatibility review of EU law by international courts/tribunals in
accordance with the obligations arising from the agreements concerned,
insofar as these safeguards are ensured. Otherwise the EU will be tainted with
the requests of carving out special immunity for the EU from the external
control of the international courts. What would be the significance of
concluding such agreements having dispute settlement mechanism with the
purpose of subjecting the EU to external judicial scrutiny if the level of
protection guaranteed therein will not in fact be taken into account to ensure?

A refined leeway granted to the EU in treaty-making involving
establishing or designating dispute settlement mechanism would therefore be
significant to enable it a leading role in the construction of a more rule-
oriented international legal system reinforced with the effective and powerful
dispute settlement mechanisms.

Conclusion

The CJEU has not restricted only jurisdiction of international
courts/tribunals under EU law on the basis of autonomy, but also indeed in
tandem the ability of the EU in the international legal order to make, or even
to remain in, international agreements establishing or designating dispute
settlement mechanisms. The CJEU in Opinion 1/17 slightly modified its
steadfast approach so as to rescue the EU from this dilemma by giving certain
signs for autonomy-compatible dispute settlement mechanisms. In the light of
those signs, in order to stay within the conforming realm of autonomy the EU
may conclude compatible agreements, establishing dispute settlement
mechanisms, which set rules identifying exclusively their applicable
substantive and jurisdictional law, precluding interpretation or application of
EU law, with supplementary procedural and substantive safeguards included
into the text as articulated by the CJEU. However even within those limits the
relationship of EU law with international legal system inevitably leads to
separation of (co-existing) legal systems, which signifies a situation straying
from its traditional monistic approach. This steadfast approach in the end
would make the EU isolated hostage of its autonomy by clipping its wings in
the way to be a global actor in constructing a more rule-oriented international
legal order with effective dispute settlement mechanisms. Let alone ex-post
arisen autonomy-incompatibilities of dispute settlement mechanisms
established by certain agreements, already in force, such as the European
Energy Charter, compelling the EU either to modernisation of their texts or
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withdrawal from them. If no necessary precautions are taken to withdraw the
principle of autonomy into its reasonable bounds as to external judicial
scrutiny, the EU seems to be destined to be inertia in its secluded ivory tower
within the context of creation of/involvement to any regional or international
legal system establishing or designating dispute settlement mechanism.

Notwithstanding the predictions,'® the principle of autonomy, like the

principle of direct effect, seems to remain in EU law forever as an existential
and (sub)structural principle. Maturity is expected not to remove autonomy,
but to dispel judicial anxiety about it and force the CJEU to refrain from its
overstretching comprehension within the context of compatibility review. This
approach would otherwise raises doubts about the EU’s lack of both maturity
and autonomy. To become indeed a real domestic supreme or constitutional
court of an autonomous and constitutionalised municipal legal system, by
eliminating obstacles before the compatibility review of EU law to full
external judicial scrutiny the CJEU should therefore initially get over its
obsession about being, in attitude, an international court of a self-contained
system, as a sub-system of the international legal system, competing with
other international courts on jurisdiction.
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normative power, dedicated to the promotion of liberal democratic values both within
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the state of democracy remains problematic. This article evaluates the EU's
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Bati Balkanlar'da AB Demokrasi Tesviki Cabalarinin Degerlendirmesi:
Strbistan Cumhuriyeti Ornegi
0z
Avrupa Birligi (AB), sumirlari iginde ve étesinde liberal demokratik degerlerin
tesvikine kendini adamig, kararl bir normatif giic olarak kendisini siirekli olarak
konumlandwrmustir. Bu baglamda, demokrasinin tegvik edilmesi dig politikasinin temel
bir hedefi olarak durmakta ve etki yaratmak icin ¢esitli araglardan yararlanmaktadir.
Sosyalizm sonrast Balkanlar, AB'nin bu alandaki ¢abalart igin kritik bir test alani
teskil etmektedir. Birlik, 2000'li yillarin bagindan bu yana, demokrasi durumunun hala
sorunlu oldugu bu bélgede Avrupalilagma ve ¢atisma sonrasi doniigiim olmak iizere
ikili bir siire¢ baslatmigtir. Bu makale AB'min Swbistan Cumhuriyeti'ndeki
demokrasiyi tesvik politikasimin bir degerlendirmesini sunmaktadir. AB'nin bu
tilkedeki demokrasinin tesviki konusundaki kisithiliklarint kabul ederek, bunun altinda
yatan nedenleri aragtirmaktadwr. Analiz, AB'nin Sirbistan'daki basarisizliginin ii¢
temel faktore atfedilebilecegini oOne siirmektedir: tutarsiz bir yaklasim, krizler
swrasinda degisen odak noktast ve firsat¢i aktorlerin etkisi.

Anahtar Kelimeler: Avrupa Birligi, Demokrasi Tesviki, liberal demokrasi, Bati
Balkanlar, Sirbistan

Introduction

Since its foundation in 1957, as the European Economic Community
(EEC), the European Union always aimed at fostering peace and stability and
promote human rights, democracy, peace, liberty, and respect for fundamental
freedoms in the European continent. However, in the post-Cold War era, as
the Western world has operated under the conviction that fostering democracy
would enhance global peace, the worldwide dissemination of these core values
became a priority. As the global initiatives to promote democracy have
intensified, the EU has also institutionalized the promotion of its liberal values
as a foreign policy principle. At the same time the EU also began to integrate
promotion of democracy into all its policies and strategies, leveraging its
normative power to influence third party states to conform to European norms
and values.!

In the early 2000s, after a decade long dissolution of Socialist Yugoslavia
was finally over, the EU took the responsibility to transform the Western
Balkans and with the Thessaloniki Summit in 2003 offered a membership
perspective to all of the countries of the region. By utilizing its normative

! Tan Manners, “The Concept of Normative Power in World Politics”, Danish

Institute for International Studies, 2009.



EU DEMOCRACY PROMOTION EFFORTS IN THE WESTERN BALKANS 163

power, the Union engaged in the post-conflict transformation, employed EU
conditionality and several other tools to promote democracy.? The Republic
of Serbia, after the overthrow of the Milosevic regime in 2000 was one of the
targets of the EU’s democracy promotion efforts.

While acknowledging the importance of local factors and dynamics in
shaping democratization outcomes, this article evaluates the democracy
promotion efforts of the EU in the Republic of Serbia following the overthrow
of the Milosevic regime, arguing that the attempts to democratize the country
has encountered major difficulties. Attributing these difficulties to three
primary challenges: an inconsistent approach, a shifting focus during crises,
and the impact of opportunistic actors, this article attempts to analyse the
underlying factors of setback in democratic progress in Serbia. The study
consists of four parts. The first section discusses the EU's democracy
promotion policy, including the emergence of the policy, the areas in which it
is integrated, and the approaches adopted. In the second part, the EU's policy
towards the Western Balkans is analysed and the strategies and programmes
for the region are discussed. The third section assesses Serbia's progress in the
field of democratisation. The fourth section analyses the reasons for the failure
of democracy promotion in Serbia. Finally, the conclusion summarizes the
findings.

I. EU’s Democracy Promotion Policy

Prior to the end of the Cold War, democracy was primarily an internal
principle within the EU. However, the collapse of communism and the
dissolution of the Soviet Union necessitated the EU’s adaptation to these
global developments. While the EU has verbally emphasized its values and
norms since its foundation, more recently, it has strengthened its norm
diffusion activities by codifying these principles in its fundamental treaties.
The first emphasis on democracy promotion appears in the Treaty on
European Union (TEU) of 1992 (also known as Maastricht). Article 2 of the
TEU explicitly states the Union's values, including respect for human dignity,
freedom, democracy, equality, and the rule of law.® Article 3(5) of the same
treaty expresses that "The Union shall safeguard and promote its values and

2 Jordan Gheorghe Barbulescu and Miruna Troncota, "EU’s ‘Laboratory’ in the

Western Balkans: Experimenting Europeanization Without Democratization. The

Case of Bosnia and Herzegovina", Revista Espaiiola de Ciencia Politica, 2013, 65.
8 Treaty on European Union (Consolidated Version), Treaty of Maastricht. Official

Journal of the European Union C 326/13, February 7, 1992; October 26, 2012.
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interests in its relations with the outside world..." After that the emphasis on
democracy is seen in the Copenhagen criteria announced in 1993 within the
framework of the enlargement policy. The 2007 Lisbon Treaty also confirms
promotion of democracy in Article 10A (2) of Chapter 1 emphasises that “the
Union shall pursue policies and actions to strengthen and promote democracy,
the rule of law and the principles of international law.” Thus, it could be said
that democracy's importance within the EU has grown, permeating its essence
and positioning it as a leading promoter of democracy worldwide.

To be a successful democracy promoter, the EU has focused on three
main aspects: motivation, mechanism, and model. First, in terms of
motivation, the EU highlights its normative power, justifying its efforts to
promote democracy by aiming to spread liberal democratic values and shape
global perceptions. This commitment to democratic principles has grown
alongside the Union itself and is the primary motivation behind its democracy
promotion initiatives. The rise of the EU's efforts in this area reflects its
international role expectations.

Second, while the EU had principles in place, it needed effective
mechanisms to promote them. The TEU marked a significant step in shaping
the EU's common foreign policy and enhancing its policy-making
capabilities.® This treaty provided the EU tools like conditionality, assistance,
and monitoring, making it more active and effective in foreign policy. The EU
has also diversified its approaches, employing both bottom-up and top-down
strategies. Additionally, the EU can carry out its policy either through direct
communication with target groups or indirectly through intermediary
organizations. In consequence, promoting democracy has become a
fundamental aspect of the EU's foreign policy, aimed at spreading liberal
democracy using these various tools.

4 Treaty of Lisbon Amending the Treaty on European Union and the Treaty
Establishing the European Community. December 13, 2007.

Ben Tonra and Thomas Christiansen, Rethinking European Union foreign policy,
Manchester: Manchester University Press, 2004, 5.
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Table 1: The EU’s Democracy Promotion Card®

EUROPEAN UNION

Interest in democracy promotion Starting from the 1970s

Tvpe of democracy Liberal democracy

Motivation Normative

Tools Conditionality, assistance, monitoring
Approach Bottom-up & top-down

Influence Direct & indirect

Models Linkage, leverage and governance

Third, the EU's approach to democracy promotion revolves around three
models: leverage, linkage, and governance, inspired by Levitsky and Way.
These models blend traditional and modern strategies to foster democratic
norms.” The linkage model focuses on nurturing a democratic culture by
addressing socio-economic conditions crucial for democratization. It involves
direct support to democratic opposition and indirect activities to improve
societal conditions. The EU promotes economic growth and education to
enhance democratic norms and culture, though success hinges on the target
state's openness to external engagement.? The leverage model targets political
processes and institutions, employing conditionality to encourage governance
reforms and accountability. By leveraging asymmetrical power dynamics, the
EU applies strict conditionality in its dealing with aspirant and candidate
states, linking incentives such as financial aid to compliance.® The governance
model concentrates on specific sectors such as internal security or
environmental  policy, transferring procedural principles through
transgovernmental channels. Its goal is to improve accountability,
transparency, and participation in administrative practices. The EU utilizes

Simge Pelit, “It takes two to tango! An analysis of the EU's failed democracy
promotion efforts in Serbia” Master’s Thesis, Hacettepe University, 2022, 50.
Tina Freyburg et al., “Models of EU Democracy Promotion: From Leverage to
Governance”, In Democracy Promotion by Functional Cooperation, by Tina
Freyburg, Sandra Lavenex, Frank Schimmelfennig, Tatiana Skripka, and Anne
Wetzel, London: Palgrave Macmillan UK, 2015, 4.

8  Freyburg et al., “Models”, 14-17.

® TIbid., 13-20.
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this model with countries that are neither members nor candidates.!® These
models—Ilinkage, leverage, and governance—complement each other by
emphasizing democratic principles, social participation, and elite
involvement.

Table 2: Models of EU’s Democracy Promotion!

Linkage Leverage Governance
Target Society Polity Sector
Outcome Democratic culture | Democratic Democratic
institutions governance
Channel Transnational Intergovernmental Transgovernmental
Instrument Socialization Conditionality Learning/Socialization
Case Latin American the CEE and the WB | the ENP countries
countries in the countries such as Moldova.
1980s Morocco and Ukraine

Although democracy promotion is often linked with EU enlargement
policy, it covers various areas. In the post-Cold War period, the EU has
incorporated democracy, the rule of law and human rights into its foreign
policies and adapted its approach to the regions. Mainly favouring a positive
method, the EU uses assistance, diplomacy, and conditionality.!? Starting with
Development Policy in the late 1980s, the EU introduced programs for
African, Caribbean, and Pacific (ACP) countries. The Lomé Agreements
focused on economic issues, offering preferential trade and financial aid. With
the Cotonou Agreement in 2000, conditionality was strengthened to
emphasize EU principles.™

Democracy promotion became central to enlargement policy after the
Copenhagen Summit in 1993, which set political, economic, and legal
requirements for potential members. These criteria facilitated the transition of
Central and Eastern European (CEE) countries, leading to the Europe

10 Tbid., 20-21.

1 Pelit, “It takes two to tango!”, 52.

12 Peter Simmons, “The State of the Art in the EU Democracy Promotion Literature”,
Journal of Contemporary European Research,7/1,2011, 130.

Tanja Borzel and Thomas Risse, “One Size Fits All! EU Policies for the Promotion
of Human Rights”, Democracy and the Rule of Law, 2004, 1-6.

13



EU DEMOCRACY PROMOTION EFFORTS IN THE WESTERN BALKANS 167

Agreements and assistance programs like PHARE (Poland and Hungary Aid
for Economic Reconstruction). The success in CEE extended the enlargement
perspective to South-Eastern Europe with programs like CARDS (Community
Assistance for Reconstruction, Development, and Stabilization).!* The EU's
use of conditionality ensured compliance with democratic standards.®

Later, the European Neighbourhood Policy (ENP) was developed to
achieve political and economic stability around the EU, like the enlargement
policy but without membership prospects. The ENP aims to enhance security
in the EU's neighbourhood.'® Following the collapse of Soviet Union and
eastern enlargement, the EU encountered new challenges in the Middle East,
the Southern Mediterranean, and Eastern Europe. Promoting democracy,
human rights, and rule of law in these regions became a strategic goal,
supported by programs like MEDA (Mediterranean Development Assistance)
and TACIS (Technical Assistance for the Commonwealth of Independent
States).!’

II. EU’s Approach towards the Western Balkans

The EU was established to prevent war and preserve peace in Europe, a
goal it achieved for over fifty years.!® The Union prioritized European
integration to maintain peace, recognizing strength in unity. Its enlargement
strategy underscores peaceful integration on a continental scale which serves
as the EU's foreign policy instrument to assess states seeking membership by
spreading the EU's values, norms and understanding. '° This grants the EU
significant power to set rules and influence international standards,
intertwining domestic and international spheres.?

14 Ibid, 7-11.

15 Simmons, “The State of the Art”, 133.

16 Tbid, 132.

17 Bérzel and Risse, “One Size Fits All!”, 12.

18 Lucia Vesnic-Alujevic, “European Integration of Western Balkans: From
Reconciliation to European Future”, Centre for European Studies, 2012, 6.
European Commission, Continuing enlargement - Strategy paper and Report for
the European Commission on the progress towards accession by Bulgaria,
Romania and Turkey, COM (2003) 676, 2003, 3.

Karen E. Smith and Helene Sjursen, “Justifying EU foreign policy: the logics
underpinning EU enlargement”, In: Christiansen, Thomas and Tonra, Ben, (eds.)
Rethinking Eu Foreign Policy. Europe in change. Manchester: Manchester
University Press, 2004, 126-127.
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In the post-Cold War era, with former socialist states eyeing EU
membership, the Union utilized enlargement to spread democracy, prosperity,
and security.?! Bound by its commitments, the EU had little choice but to
commit itself to the democratization of the former socialist states.
Membership promises encouraged reforms, fostering stability and peace.?
The "Return to Europe" motivated states to adhere to EU conditions, adopting
liberal democratic norms.?® Enlargement's success reshaped post-communist
states, making it the EU's most successful foreign policy, aiding in democracy
transition, human rights, and security.?*

The EU faced a setback when it initially hesitated to intervene in the
turmoil on the Balkan Peninsula in the 1990s. As Yugoslavia began to
dissolve, the EU adopted a hands-off approach, focusing on crisis
management and humanitarian aid while exerting diplomatic pressure from a
distance.® However, this strategy proved disastrous, tarnishing the EU's
reputation and undermining its actorness on the international stage.?® The
failure to suppress violence in its own backyard damaged both its foreign
policy and normative power identity.

It wasn't until later in the conflict, particularly during the Bosnian War,
that the EU recognized its shortcomings and began seeking a better approach
for the region.?’” Following the Dayton Agreement, eventually, it became more
involved in the post-conflict environment, assuming responsibility for the
future of the region and shifted its perspective on the region, viewing it as an
integral part of Europe.

2l Michael Smith, “Negotiating New Europes: The Roles of the European Union”,

Journal of European Public Policy, 7(5), 2011, 300.
22 Tbid. 300-312.
2 Frank Schimmelfennig and Ulrich Sedelmeier, “Theorizing EU enlargement:
research focus, hypotheses, and the state of research”, Journal of European Public
Policy, 9/4, 2002, 520.
Frank Schimmelfennig, “EU political accession conditionality after the 2004
enlargement: consistency and effectiveness”, Journal of European Public Policy,
15/6,2008, 918.
% Dorian Jano, “EU-Western Balkans Relations: The Many EU Approaches”, In B.V.
Steenbergen (Ed.), Special Issue on the Mediterranean Beyond Borders:
Perspectives on Integration, 2/1, 2008, 143.
Arolda Elbasani, “EU enlargement in the Western Balkans: strategies of borrowing
and inventing”, Journal of Southern Europe and the Balkans, 10/3, 2008, 295.
2" Tbid, 295.
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The Royamount Process, launched in 1996, focused on enhancing
regional cooperation and fostering good neighbourly relations. Building on
this, the Regional Approach, introduced a year later, set conditions for
engagement with the Western Balkans countries (refers to former Yugoslav
republics and Albania), emphasizing human rights, the rule of law, and
democratic principles.? Unlike previous approaches, this one offered rewards
for meeting conditions, such as trade concessions and financial assistance, but
lacked EU membership perspective.?®

The Kosovo War in 1999 revealed the inadequacy of the EU's approach
to the Western Balkans, prompting a reassessment of its strategy.* The need
for a more robust and comprehensive approach became evident as the EU's
credibility was questioned once again.®! In response, the EU introduced the
Stability Pact for South-Eastern Europe in 1999, aiming to coordinate EU
member efforts in conflict prevention and peacebuilding while offering a
membership perspective to the Western Balkans.®? This pact signified the EU's
political commitment to Europeanize the Western Balkans.

Subsequently, at the Feira European Council meeting in 2000, the EU
confirmed the Western Balkan countries as potential candidates for EU
membership. This was further solidified at the Thessaloniki European Council
meeting in 2003, where the EU reaffirmed its commitment to the region,
stating that the future of the Western Balkan countries lies within the EU.®
The EU has embraced the challenge posed by the Western Balkans with the
understanding that "For new democracies, Europe is a powerful symbol,

signifying their fundamental values and aspirations".%*

The EU's earnest aspiration in the Western Balkans is to guide regional
countries towards the coveted goal of membership. The enlargement process
is considered crucial for promoting political and democratic transformation in
the Western Balkans.®® To transform war-torn countries, the EU prioritized the
transition to democracy, viewing it as both a fundamental value and a strategic

28 Elbasani, “EU enlargement”, 295.

2 Mustafa Tiirkes and Goksu Gokgdz, “The European Union’s Strategy towards the
Western Balkans: Exclusion or Integration?” East European Politics and Societies,
20/4, 2006, 676.

%0 Elbasani, “EU enlargement”, 297.

31 Tiirkes and Gokgoz, “The European Union’s Strategy”, 676.

32 Jano, “EU-Western Balkans”, 145.

33 European Council, EU-Western Balkans Summit Declaration, 10229/03 (Presse
163), 2003, 2.

3 COM (2003) 676, 4.

% Rosa Balfour and Corina Stratulat, “The democratic transformation of the
Balkans”, EPC Issue Paper (No.66)”, 2011, 1-5.
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tool. Democracy is essential for consolidating states and societies in the

Western Balkans, empowering citizens to address issues collectively.

Thereafter, the EU has been actively engaged in democracy promotion in the
‘1 36

region.

The primary tool for promoting democracy is political conditionality,
which involves both political and acquis-related conditionality.3” Political
conditionality is essential for fostering democratic transition and
consolidation, focusing on norms, values, and political standards, while
acquis-related conditionality pertains to legal frameworks.®® Alongside
political conditionality, the EU employs financial assistance and monitoring
to assist reform processes.®® Efforts like the Stability Pact (SP) and the
Stabilization and Association Process (SAP) aim to ensure irreversible
democratic transformation in the Western Balkans.*

The SAP embodies a comprehensive approach extended to the Western
Balkans, focusing on conditionality and bilateral contractual relations with
each Balkan country. It draws on previous enlargement experiences to
promote democratic, economic and institutional reforms.* The SAP consists
of three phases: preparatory, negotiation, and implementation, each crucial for
progress towards potential candidate status.*’ Progress through the SAP
hinges on individual country merits, with six key areas of focus: economic
and trade relations, financial assistance, democratization, justice and home
affairs, political dialogue, and negotiation of Stabilization and Association
Agreements (SAAs).*3

% Solveig Richter, “Two at one blow? The EU and its quest for security and
democracy by political conditionality in the Western Balkans”, Democratization,
19/3,2012, 508.

Geoffrey Pridham, “Change and Continuity in the European Union's Political
Conditionality: Aims, Approach, and Priorities”, Democratization, 14/3, 2007,
446.

3 Othon Anastasakis, “The EU’s political conditionality in the Western Balkans:
towards a more pragmatic approach”, Southeast European and Black Sea Studies,
8/4 2008, 365-367.

Geoffrey Pridham, “Securing Fragile Democracies in the Balkans: The European
Dimension”, Romanian Journal of European Affairs, 8/2, 2008, 57.

Balfour and Stratulat, “The democratic transformation”, 7.

4 Emilian Kavalski, “The western Balkans and the EU: the probable dream of
membership”, SEER: Journal for Labour and Social Affairs in Eastern Europe,
6/1,2003, 203.

Harald Schenker, “The Stabilization and Association Process: An Engine of
European Integration in Need of Tuning”, Jemie, 7/1, 2008, 2.

European Commission, The Stabilization and Association Process for Countries
of South-Eastern Europe, COM (99) 235, 1999.
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II1. Progress of the Republic of Serbia

The relationship between Serbia and the EU can be divided into two
phases: the first from the start of the Yugoslav wars in 1991 until the end of
Milosevic's regime in 2000, and the second, from the establishment of a pro-
EU government in the post-Milosevic era until today.**

At first, Serbia faced international isolation due to its stance on the
Yugoslav wars and the Kosovo crisis. In the aftermath of the wars in
Yugoslavia, Serbia emerged as a revisionist player in the Balkans, prompting
the international community, notably the EU, to take proactive steps to prevent
further chaos and maintain regional peace. As a first step, democracy
assistance was provided to support political parties and electoral process.
However, since this aid to Serbia was perceived as tacit support for Milosevic,
the country faced minimal aid and was subject to international sanctions. As
it soon became clear that Milosevic's removal was necessary for Serbia's
democratic transformation, support for opposition politicians was mobilised
and Milosevic was overthrown in October 2000.%

The democratic transformation in Serbia began when post-Milosevic
politicians gradually aligned their agenda with European integration goals.*®
Only after Milosevic's ousting in 2000 did Serbia accept the Stability Pact and
get recognized as a potential EU candidate at the Feira Council meeting, which
allowed the EU to push for political reforms.*’ In this phase, Serbia, under
new political elites, implemented radical economic reforms and aimed for
alignment with EU conditions.”® However, transitioning to a modern
democratic state proved challenging due to entrenched structures from the
previous regime.*® Despite the fall of Milosevic, remnants of the old regime
remained, hindered the progress.® Issues such as institutional weaknesses,

4 Jovan Bazic, “Relations of Serbia and European Union: Socio-Historical

Determinants and the Contemporary Political Issues”, Politeja, 16/3(60), 2019,
307.

Olena Nikolayenko, “Origins of the movement’s strategy: The case of the Serbian
youth movement Otpor”, International Political Science Review, 34/2,2013, 141.
Maja Bobic, “National Convention on the EU in Serbia-tangible result of sharing
transition experience”, International Issues & Slovak Foreign Policy Affairs,25/3—
4,2016, 79.

Olivera Djordjevic, “The Limits of Europeanization “from without”: Is There an
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territorial disputes, and nationalistic sentiments further complicated the
transition.”* Despite EU support, Serbia's democratic journey was marked by
slow progress.>?

Serbia's EU accession was made dependent on progress in democracy,
human and minority rights, compliance with the International Criminal
Tribunal for the former Yugoslavia (ICTY), and resolution of the Kosovo
issue.®® These issues had to be addressed for Serbia's transformation and
eventual accession to the Union. Negotiations on the SAA stalled in 2005 due
to non-cooperation with the ICTY, resuming only in 2007.%* Kosovo's 2008
independence declaration further complicated accession, adding EU
conditions for normalizing relations with Kosovo.%® Unresolved statehood and
identity issues continued to hinder Serbia's democratization and EU progress.
Resolving these issues is crucial for Serbia's EU membership progress.

In 2011, the European Commission outlined specific tasks for Serbia,
including judicial reforms, regional cooperation improvements, economic
reforms, and full cooperation with the ICTY, as prerequisites for obtaining
candidate status.®® Regardless of domestic opposition, Serbia successfully
cooperated with the ICTY, leading to its designation as a candidate country in
2012 and the initiation of accession negotiations in 2014. At the same time,
the new Serbian government led by Aleksandar Vucic has given the green light
to prioritise EU integration.>” The signing of the Brussels Agreement in 2013
further bolstered Serbia's relationship with the EU, providing Vucic with
domestic political leverage.*®
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Table 3: Serbia’s EU Path®®

Year Event

2000 | Former Republic of Yugoslavia joined the SAP during the Biarritz Summit

2003 | EU membership promize at Thessaloniki Summit

2004 | Twin-Track approach to Serbia & Montenegro

2005 | Negotiations on the SAA started

2006 | Negotiations on the SAA called off due to insufficient cooperation with the ICTY

2007 | SAA negotiations restarted after Serbia’s cooperation with The Hague

2008 | SAA signed

2009 | Visa liberalization & Serbia applied for EU membership

2010 | The Interim Trade Agreement that signed between Serbia and the EUT came into force

2011 | European Commission’s opinion about Serbia regarding its candidacy status
2012 | Serbia became a candidate country

2013 | SAA entered into force & Council approved the Commission’s recommendation to

open negotiations with Serbia

2014 | First Intergovernmental Conference between the EU and Serbia

2015 | Chapters 32 “Financial confrol” and 33 “other issues- Normalization of relations
between Serbia and Kosovo™ are opened.

2016 | Chapters 23 “Judiciary and fundamental rights”, 24 “Justice, freedom and security™,
5 “Public procurement™ and 25 “Science and Research”™ are opened. Chapter 25
provisionalty closed.

2017 | Chapters 20 “Enterprise and industrial policy”™, 26 “Education and culture™, 7
“Intellectual property law™, 29 “Customs Union™, § “Company law™ and 30 “External

relations™ are opened. Chapter 26 provisionally closed.

2018 | Chapters 13 “Fisheries”, 33 “Tinancial and budgetary provisions™, 17 “Economic and
monetary policy”™ and 18 “Statistics™ are opened.

2019 | Chapters @ “Financial services”™ and 4 “Free movement of capital™ are opened.

2020 | Commission proposes Economic & Investment Plan to support the WBs

2021 | Opetung of cluster 4 on Green agenda and sustainable connectivity
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Although Vucic has authoritarian tendencies, his government has seen
improvements in Serbia's accession process, earning praise as an "anchor of
stability" in the region.®® The EU, aiming to safeguard its geopolitical
interests, has refrained from taking a firmer stance against Serbia's illiberal
policies, expecting Vucic's government to serve its broader interests.®!

While cooperation with the ICTY and normalisation with Kosovo remain
major obstacles to Serbia's democratisation and EU perspective, recent
developments have failed to stimulate reforms, particularly in the areas of
democracy and rule of law.%2 The EU has called on Belgrade to embrace
democratic principles, norms, and values to complete its transition. To support
this effort, the Union has prepared a roadmap for promoting democracy in
Serbia, which includes adherence to the Copenhagen political criteria and
other benchmarks such as regional cooperation and compliance with
international obligations. Serbia's advancement in these areas will be
evaluated in three categories: democracy and rule of law, human rights and
minority rights, and regional and international obligations.

The first category is democracy and the rule of law, which contains
aspects like the government, parliament, public administration, constitution,
and civilian oversight of security forces. During the early 2000s, Serbia
encountered structural challenges, particularly in areas where competencies
were divided between the State Union and the republics.®® Following the
peaceful separation from Montenegro, Serbia’s political situation improved.
In 2006, a new constitution was adopted that involves provisions on human
and minority rights, civilian oversight of security forces, and laid the
foundation for the establishment of the Ombudsman.®* However, the Venice
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Commission noted that some provisions still fell below European standards.%
Concerns remained about political influence in appointing judges, the impact
of political parties on parliament, and territorial decentralization.®® In 2008,
legislation was enacted to grant Vojvodina a new status,®” though the Kosovo
issue remained sensitive.®® Kosovo's declaration of independence fuelled
nationalistic feelings, affecting parliamentary and governmental activities.®

Progress was observed in the judicial sector, yet political interference
undermined its independence.”” The Constitutional Court carried out its
duties™ and new institutions such as the High Judicial Council were
established.”? However, efforts were still needed to meet European standards.
Coordination in public administration improved”®, but transparency and
accountability issues persisted. The Ministry for European Integration
provided guidance for European integration and legislative alignment with the
National Plan for the Adoption of the Acquis (NPAA).™
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Figure 1: State of democratic elements in Serbia (Source: V-Dem Institute 2024)

The second category focuses on human rights and the protection of
minority rights, covering access to justice, civil and political rights, economic
and social rights, the prison system, freedom of expression, freedom of
religion, media, and civil society. When Serbia joined the Council of Europe,
authorities identified areas needing improvements, such as adopting the
Convention on Human Rights and Fundamental Freedoms.” In 2008, the
Ministry for Human and Minority Rights replaced the previous government
human rights agency.”® It promoted respect for human and minority rights,
commemorating events like International Roma Day and International Day of
Tolerance to raise awareness.”’ Yet, the European Court of Human Rights has
continued to address violations of the European Convention for the Protection
of Human Rights and Fundamental Freedoms.”
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Serbia, a multi-ethnic state with regions like Vojvodina and Sandzak,
needs to establish tolerance and respect for human and minority rights. The
Re-admission Agreement between Serbia and the EU for displaced persons
and refugees entered into force in 2008.”° The 2009 Law on Minority National
Councils regulated the powers of national minority councils.®’ Despite some
improvements, discrimination against minorities, especially Roma, persists.!
Support for LGBTQ+ rights is insufficient, with pride parades often targeted
by violence.®

In efforts to enhance access to justice, Serbia introduced a new Criminal
Code and worked towards implementing the European Convention for the
Prevention of Torture.® As part of reforms aimed at harmonising criminal law
with European standards, the death penalty was abolished in 2002 and civil
service and driving licence revocation were introduced.®* Freedom of
expression is constitutionally protected, but issues like death threats, hate
speech, and attacks against journalists continue.®

Civil society organizations have played crucial roles in Serbia's
democratic struggle and European integration. However, their involvement in
decision-making processes is limited by institutional flaws and political
influence.® There has been some progress in improving cooperation between
the government and civil society. The Prime Minister initiated holding regular
meetings with prominent civil society representatives & and the Office for
Cooperation with Civil Society continued efforts to enhance the legal and
institutional framework for civil society development.®
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Figure 2: State of Civilian Rights in Serbia (Source: V-Dem Institute 2024)

The third category covers international obligations and regional issues,
including compliance with peace agreements such as Dayton, normalization
with Kosovo, cooperation with the ICTY, and regional cooperation. As a
signatory to the Dayton/Paris Accords, as a member of the United Nations and
as a candidate for EU membership, Serbia is obliged to co-operate and fulfil
these demands.®® In fact, the country had no major issues with the
Dayton/Paris Agreements except for full cooperation with the ICTY.
Authorities were firstly reluctant to locate, arrest, and deliver fugitives,
although domestic war crimes prosecutions were efficient.* Eventually,
Serbia made significant progress by delivering fugitives such as Ratko Mladic,
Radovan Karadzic, Stojan Zupljanin, and Goran Hadzic.*

Serbia has been actively participating in regional initiatives like the
South-East Europe Cooperation Process and supporting the Coalition for

8 COM (2005) 561 final, 2005b, 22.
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Reconciliation Commission (RECOM).*?> The Kosovo issue remains a
significant challenge. While the EU does not require Serbia to formally
recognize Kosovo for membership, it does demand the normalization of
relations and mutual cooperation. Notable progress was made in 2011 when
Serbia and Kosovo entered into dialogue and reached agreements on key
issues, including regional cooperation, Kosovo's representation, border
management, freedom of movement, customs procedures, and the mutual
recognition of diplomas.* Facilitated by the EU, this dialogue resulted in the
'‘Brussels Agreement,’ which established plans for a Community of Serb
Municipalities, a unified police force, and the integration of judicial
authorities within Kosovo.** Subsequent agreements were reached in 2015,
another major step towards normalization of relations between Serbia and
Kosovo but their implementation has been slow and complicated by events
such as Kosovo's imposition of customs duties on Serbian goods in 2018, and
several other crisis including the ones on ID cards and license plates.*

In February 2023, Kosovo and Serbia agreed on the EU-mediated Ohrid
Agreement, sparking hope for progress in resolving their longstanding
dispute. However, implementation of the agreement has been minimal, with
trust further eroded by actions from both sides and perceptions of EU double
standards. This situation underscores the need for balanced mediation and a
genuine internal commitment to peace from all parties involved.*

IV. The Challenges of Democracy in the Republic of Serbia

As noted above, since 2000, the EU has provided assistance and
implemented comprehensive strategies to align Serbia with European
standards. This section examines three EU-related factors that have
contributed to the challenges in promoting democracy in Serbia.
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The first factor relates to the EU's approach, which is not exclusive to
Serbia but stems from a broader enlargement strategy targeting the entire
Balkan region following the Yugoslav wars. Since the 2000s, the EU has relied
on political conditionality as the primary tool to promote democracy,
presenting it as the key solution to the challenges facing the Western
Balkans.®” However, Stratulat observed that the EU has fallen into the trap of
viewing democracy as a silver bullet, which has inadvertently allowed a
flawed status quo to persist. This approach has perpetuated the fragility of
change and reform mechanisms in the region, undermining sustainable
progress.®® The EU's approach, while theoretically well-founded, is often
inconsistent, prioritizing stability over democratic principles.

The EU’s normative agenda aims to drive political transformation in
Serbia by promoting the rule of law, judicial reforms, the fight against
organized crime, and good neighbourly relations.*® However, the EU often
adopts a pragmatic approach that contradicts its normative agenda,
particularly when confronted with instability. Its top-down, technocratic
strategy for democracy promotion relies heavily on the cooperation of
political elites in the target country.’® When challenges emerge, the EU
frequently turns to regional leaders, such as Vuci¢, thereby granting them
significant leverage. As a result, these elites, who often pursue their own
agendas in domestic politics, face minimal scrutiny from the EU. This
practice, known as stabilitocracy, undermines the EU's transformative efforts
and fosters an inconsistent approach to its normative agenda. 1

The second factor is the period of crises that prompted a shift in the EU’s
priorities. Born out of crises and turbulence, the EU initially emerged as a
defensive project but gradually evolved into a complex political and economic
actor.!®® The EU has learnt from these events, identified its flaws and reshaped
itself as a new international player. Offering EU membership perspectives to
the Western Balkans was part of this effort to preserve peace and stability
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across Europe. However, since 2008, the EU has faced several crises, causing
a shift in priorities and relegating the Western Balkans from its list of
priorities. This shift negatively affected pro-Europeans and benefited
authoritarians in the Western Balkans, deteriorating democratization.
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Figure 5: Crises period for the EU (Source: Author’s own collection)

The Euro crisis marked the beginning of this period of crises. What
started as a financial market crisis soon evolved into a fiscal crisis, raising
questions about the euro's viability and the EU’s capacity for crisis
management. ® Geopolitical crises in the Middle East and Russia further
diverted attention and resources. 1 In 2015, uncontrolled migration across
the Aegean Sea posed significant challenges, with EU institutions struggling
to formulate common border security policies amid disagreements among
member states.’® Frontline and transit countries, such as Greece, Hungary,
Slovenia, and Italy, were particularly affected. To address these challenges,
the EU also required Balkan states to stop unwanted migrants within their
borders, effectively transforming the region into a human corridor.*%®
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In 2016, the Brexit referendum saw Britain decide to leave the EU, an
unprecedented event that sparked widespread concerns about the future of the
European project. " The Covid-19 pandemic further tested the EU’s
capabilities, initially faltering but eventually managing the crisis relatively
well.1%® The EU has adapted to operating in a state of permanent crisis. 1%

Traditionally, the EU prioritizes a stable environment.!'® When these
crises threatened its objectives of peace, stability, and prosperity, the EU
focused on reducing immediate threats.!'' This pragmatic approach,
prioritizing urgent issues over long-term goals, affected the Western Balkans’
democratization process. In response to the shifting priorities, the EU
launched the Berlin Process in 2014 to re-engage with the Western Balkan
countries and presented a new strategy in 2018, signalling renewed focus on
the Western Balkans.'?> However, Jean-Claude Juncker’s announcement that
there would be no further enlargement soon '** implied that the Western
Balkans were stuck in the EU’s waiting room.

The third-EU related factor is opportunistic players, which supported the
Western Balkans’ EU integration,''* using economic and political leverage to
build strong ties with regional governments.'*® Unlike the EU, they offered
investments and partnerships without conditions, which appealed to the
Western Balkans, leading to more diverse foreign direct investment.!*® While
investment diversification is not intrinsically problematic, these new ties may
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begin to undermine democratic standards. Relations between Serbia and
opportunistic players like Russia, Tiirkiye, and China, who ignore illiberal
practices and share an interest in weak democratic safeguards, undermine the
EU's influence.!'” As a result, Serbia's links with these actors have weakened
the EU's democracy promotion efforts.

Russia, first opportunistic player, leverages its historical, religious, and
cultural connections to the Balkan communities to exploit anti-Western
sentiments and strengthen ties with local elites.® Although lacking a
comprehensive strategy to counter the EU’s enlargement policy, Russia
focuses on key sectors such as energy, communication, media, and foreign
policy to exert its influence in the region.!® Using tools such as media, energy,
religious institutions, security cooperation, cultural organizations, and NGOs,
Russia exploits regional vulnerabilities to advance its influence in the
Balkans.!® In Serbia, Russia has significantly increased its economic
influence, particularly in the energy sector. Gazprom's acquisition of the
Serbian state oil company NIS in 2008 highlights this dominance.'?! Russia
also strengthened Serbia’s militarily capabilities, donating six MiG-29 fighter
jets in 2018.12? Disinformation is another tool Russia employs, with Serbian
access to Russian news outlets like Russia Today and Sputnik, as well as
magazines such as R Magazin and Nedeljnik.'?

Russia’s staunch opposition to Kosovo’s independence remains a pivotal
factor in its relationship with Serbia, as it aligns with Serbia’s national
priorities and bolsters bilateral ties. By amplifying pro-Russian and anti-
Western narratives through local actors, Russia secures support from both the
Serbian government and segments of the public. This relationship dynamic
persisted even after Russia’s invasion of Ukraine in February 2022, with
Serbia resisting substantial pressure from the European Union to impose
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sanctions on Moscow. Instead, Serbian officials and Serbian media frequently
attributed responsibility for the conflict to NATO or the United States,
underscoring a clear divergence from the EU’s predominant narrative.!?*

The second opportunistic player is Tiirkiye. Historically, Tiirkiye and
Serbia were adversaries, with Ottoman rule fuelling Serbian nationalism.'?®
Recently, Tiirkiye's re-engagement with the Balkans, driven by the Justice and
Development Party and Ahmet Davutoglu's "strategic depth" and "zero
problems with neighbours" policies, aimed to position Tiirkiye as a leader in
former Ottoman territories.'?® Tiirkiye's pragmatic approach leveraged the
Ottoman legacy and Turkish minorities in the Balkans.'?” However,
Ottomanism lacked resonance in Serbia, improving relations only when both
countries adopted a rational perspective, committing to a ‘strategic

partnership’.1%8

Economic interests became paramount, with Serbia becoming Tiirkiye’s
largest trading partner in the Western Balkans by 2019. Turkish investments
in Serbia span banking, motorways, and energy.'?® They signed a Free Trade
Agreement and an Agreement on Infrastructure Cooperation.”®® Serbian
President Aleksandar Vuci¢’s leadership style is notably similar to Erdogan's.
Biiyiik and Oztiirk noted, “Serbia’s strongman President Aleksander Vugi¢ is
another Erdogan best man”.®! While Tiirkiye supports the Euro-Atlantic
integration of the Western Balkans, Erdogan’s close ties with Balkan
autocrats, especially Vuci¢, may undermine democratic values.'*
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The last opportunistic player is China, whose influence in the Western
Balkans has grown significantly. Serbia considers itself China's closest ally in
Europe, valuing Chinese support in not recognizing Kosovo's independence
and its veto power in the UN Security Council.!® The Belt and Road Initiative
(BRI) has strengthened this relationship further, with China using economic
power to expand its influence and presence through the '16+1' format, part of
its global strategy.'%*

China views the Western Balkans as a gateway to EU markets and invests
heavily in regional infrastructure to bridge developmental gaps. Serbia, a key
partner, has received over $1 billion in Chinese investments, primarily through
loans, for projects like the Sino-Serbian Friendship Bridge and a steel plant in
Smederevo.’®  Serbian President Aleksandar Vuci¢ promotes these
investments, citing economic growth and job creation.'® Major Chinese
companies, including Huawei and Bank of China, have established a strong
presence in Belgrade, further solidifying ties.

In 2021, Serbia reinforced its cooperation with China through projects
like the €4.4 billion Belgrade metro initiative involving Chinese and French
companies. Additionally, during the COVID-19 pandemic, China provided
critical assistance, including substantial vaccine deliveries, surpassing EU aid
in the early stages. This support significantly bolstered China’s image in
Serbia, with 56% of the population in April 2021 identifying China as the most
helpful partner in addressing the crisis. Serbia’s growing alignment with
China extends beyond economics, encompassing military procurement,
support for Chinese positions on Tibet and Xinjiang, and the adoption of
Chinese digital infrastructure, drawing criticism from the European Union.
However, the EU has struggled to counterbalance China’s influence,
constrained by its own intricate trade relations with Beijing.™*’

133 Philippe Le Corre, “Serbia: The Open-Door Balkan Space”, In China's Rise as a
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Chinese investments appeal to Serbia and other Balkan countries due to
fewer conditions compared to EU funds, aligning well with local political
elites.®® However, this raises concerns about extending economic influence
into political influence, as China's agenda does not prioritize good governance
or EU standards.™® There is debate that financing from authoritarian countries
can reinforce undemocratic practices and corruption, especially in nations
with weak democratic institutions. Given Serbia's transparency and
accountability issues, China's potential political influence is troubling.

Conclusion

Acknowledging the importance of democracy for peace and stability in
Europe, the EU began its democracy promotion activities in the 1970s.
Initially part of its enlargement policy, these efforts eventually extended to
nearly all EU policies. True to its normative identity, the EU developed
effective tools and approaches to spread its norms and values. To bridge the
gap between capability and expectation, the EU applied these methods in
various regions, with the Balkans becoming a primary focus. This study aimed
to review the EU's democracy promotion efforts in Serbia and to understand
why these efforts have failed.

After the Yugoslav wars, the EU began promoting democracy in the
Western Balkans with the aim of transforming the region. The credibility and
success of the EU's foreign policy depended on the democratization and
revitalization of these countries. The Thessaloniki Summit in 2003
emphasized the enlargement process as crucial for promoting political and
democratic transformation in the region, offering a membership perspective
in line with the Copenhagen Criteria and additional criteria. Serbia, like other
Balkan countries, had to manage democratization alongside the accession
process.

Despite these efforts, the state of democracy in Serbia indicates that
something is amiss. This paper identifies three factors behind the EU’s failure:
the EU's inconsistent approach, a shift in focus during crises, and the influence
of opportunistic actors. These interconnected factors have raised doubts,
leading to increased scepticism about the EU’s credibility and promises.
Although the EU's perspective and attitude toward the region remain

138 Tbid., 32.
139 Wouter Zweers et al., “China and the EU in the Western Balkans: A zero-sum
game?”, Clingendael Institute, 2020, 43.



EU DEMOCRACY PROMOTION EFFORTS IN THE WESTERN BALKANS 187

unchanged, its lowered priority and overlooking of certain issues for stability
could have dangerous consequences. Despite over 20 years in the Balkans, the
EU has not achieved its primary objective of transforming the region's
countries.
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AVRUPA BIRLIiGI YAPAY ZEKA YASASI: 2018-2024
AVRUPA KOMISYONU TEKLIFLERINDE
DEMOKRASININ YERI

Tugba YOLCU"
Yasemin GULBAHAR™
Arastirma Makalesi
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Yapay zekdnin gelisimiyle birlikte farkl: alanlarda kullanimi, yapay zekdya dair
tartismalart da beraberinde getirmistir. Ozellikle insanlar: gercek¢i derecede taklit
edebilme yetenegi ile birlikte, yapay zekd eglence aract olmaktan dteye gegmistir. Bir
taraftan ulusal siyaset diger taraftan uluslararasi siyasette kullanimi yapay zekdanin
kaos yaratabilme potansiyelini de ortaya ¢ikarmistir. Yapay zekdya yonelik olarak
bu durumun ortaya ¢ikarilmast ve bu konu iizerine ¢alismalar yapmasi Avrupa
Birligi’ni (AB) bu konuda lider konuma getirmistir. AB Yapay Zeka Yasasi igin 2018
yilindan bu yana ¢alismalar yiiriitmiis ve bu ¢alismalar: oncelikle AB vatandaglarinin
yararina kullanilacak sekilde yapay zekdnin gelismesini desteklemistir. Fakat yapay
zekdmin “insan haklarina” yonelik olusturdugu tehditler nedeniyle var olan yapay
zekd uygulamalarimin kétii niyetli kullanumimi engellemek ve geligsecek olan yapay
zekd uygulamalarimin “insan haklarina” zarar vermesini énlemek adina AB Yapay
Zekd Yasast ortaya ¢tkmistir. Bu ¢calismada, 2018-2024 yillari arasinda yasa ile ilgili
Avrupa Komisyonu'nun Avrupa Parlamentosu ve Avrupa Konseyi'nden gelen geri
bildirimler iizerine olusturdugu teklifler incelenmistir. Bu incelemede Hammersley ve
Atkinson'un (2007) etnografik belge inceleme yaklasimindan faydalanilmistir. Bu
teklifler  “demokrasi”, “segcimler”, “etik” anahtar kavramlar taratilarak
incelenmeye alinmistir. Bu sayede AB nin yasa olusturma siirecinde yapay zeka ve
demokrasi iliskisini nasil yorumladigi agiklanmaya ¢alistlacaktir.
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European Union Artificial Intelligence Law: the Role of Democracy in the
2018-2024 European Commission Proposals

Abstract

With the development of artificial intelligence (Al), its application across
various fields has sparked widespread discussions. Particularly with its ability to
realistically imitate human behaviors, Al has transcended its role as a mere
entertainment tool. Its use in national and international politics has highlighted the
Al's potential to cause disruption. This growing concern over Al's impact has
prompted the European Union (EU) to lead in addressing the issue. The EU has been
working on the Artificial Intelligence Law since 2018 and has supported the
development of artificial intelligence, primarily for the benefit of EU citizens.
However, due to the potential threats Al poses to human rights, this legislation has
been designed to prevent the malicious use of current Al technologies and to
safeguard against future applications that could harm human rights. This study
analyzes the European Commission’s proposals for the Al Law from 2018 to 2024,
incorporating feedback from the European Parliament and the European Council.
The analysis follows Hammersley and Atkinson's (2007) ethnographic document
analysis approach. The proposals are examined through key concepts such as
"democracy," "elections," and "ethics." The goal is to explore how the EU frames the
relationship between artificial intelligence and democracy within the law-making
process.

Keywords: Artificial Intelligence, Democracy, European Union, European
Commission

Giris

Demokrasi ile yonetilen iilkelerde temsili demokrasinin geregi olarak bir
vatandagin sahip oldugu en Onemli siyasi faaliyet segimlere giderek oy
kullanmaktir. Giliniimiizde oy kullanmak, bir vatandasin 6zgiir diigiincelerini
sandiga yansitmasi anlamima gelse de diisiincelerin bilgi kirliligine maruz
kalmas1 veya manipiile edilmesi olasilig1 bulunmaktadir. Bu bilgi kirliligi web
2.0 teknolojilerinin diinyay1 bir teknoloji aracina sigdirmasi ile evrensel bir
boyut kazanmistir. Dogrudan bir insanin hatta bir devletin dahi hedef
almabildigi manipiilatif haberlerin yayilmasi normallesmistir.

Yapay zekd teknolojilerinin gelisimi, Ornegin deepfake ve veri
madenciligi gibi, yoneten ve yonetilen arasindaki mesafeyi daraltirken, bu
gruplar  karsilikli  olarak  birbirlerini manipiille eden yaklasimlar
sergilemektedir. Ozellikle secim donemlerinde sikca rastlanilan yaniltici
haberler veya bireylerin goriis ve diisiincelerini degistirilmesi amag edilerek
tasarlanan kisisellestirilmis reklamlar, internete erisimi olan her bdlge igin
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tehdit unsuru haline gelmistir. Bu sebeple bircok iilke bilgi kirliligine karst
Onleyici mekanizmalar gelistirmeye ¢abalamaktadir.

Calismada ilk asamada dort donemden olusan ve halen gelismekte olan
web teknolojilerinin  siyaseti nasil yonlendirdigi ele alinmaktadir.
Degerlendirme kapsaminda yapay zeka ve uygulamalarinin demokrasi
iizerindeki etkileri somut ornekler iizerinden incelenmistir. Calismanin temel
arastirma sorusu veya problemi “Yapay zekd uygulamalar: neticesinde ortaya
ctkan demokrasi acgiklart igin Avrupa Komisyonu nasil tanimlamalarda
bulunmus ve ne tiir onlemler almistir?” seklindedir. Bu temel problemden yola
cikilarak, ¢aligma kapsaminda, 2024 yilinin Mart ayinda diinyanin ilk Yapay
Zeka Yasasi’ni tasarlayarak kabul eden Avrupa Birligi’nin (AB) konuya bakis
acist degerlendirmeye alinmistir. Degerlendirmede calismanin temel veri
kaynag1 olarak Avrupa Parlamentosu ve Avrupa Konseyi’nin de istekleri
iizerine Avrupa Komisyonu’nun yayinladig: teklifler ele alinmistir. AB Yapay
Zeka Yasasi siireci “Avrupa Icin Yapay Zeka (2018)” bashkli teklif ile
baslamigtir. Bu siliregte Avrupa Komisyonu tarafindan birgok belge
yaymlanmistir. Bu calismadaki belgeler “demokrasi”, “se¢im”, “etik”
kavramlar {izerinden taratilacagi icin yasanin hazirlik siirecinde ortaya ¢ikan
ve caligmayi ilgilendiren belgelere de erisim saglanmig; erigim saglanan tiim
bu belgeler Hammersley ve Atkinson’un etnografik belge inceleme
yaklasimindan faydalanilarak incelemeye alinmistir.

Literatiirde yapay zekd ve siyaset baglaminda farkli ¢aligmalar
mevcuttur. Caligmalar dijitallesmenin ortaya c¢ikardigi degisim {izerine
yogunlasmaktadir. Ornegin, “Predicting Elections with Big Data™ baslikli
calismalarda, biliylik veri analizi ile se¢im sonuglarinin tahmin edilmesi ele
alimmaktadir. Yapay zeka ve etik arasindaki iliskiyi inceleyen calismalarda ise
genellikle yapay zekdnin yol agabilecegi etik problemler? ile yapay zeka
etigine yonelik kilavuzlar incelemeye alinmistir®. Yapay Zekd Yasasi’na

Bkz. “Big data and election prediction: analysing online information seeking

during the European Parliament elections” Erigim adresi:
https://www.oii.ox.ac.uk/research/projects/big-data-and-election-
prediction/#about

2 Bkz. Keng Siau, and Weiyu Wang, “Artificial intelligence (ai) ethics”, Journal of
Database Management, 2020 2), 31:74-87.

https://doi.org/10.4018/jdm.2020040105

3 Bkz. Tihilo Hagendorff, “The Ethics of AI Ethics: An Evaluation of
Guidelines”. Minds & Machines 30, 99-120 (2020).
https://doi.org/10.1007/s11023-020-09517-8; Blair Attard-Frost, Andrés De los
Rios & Deneille R. Walters, “The ethics of Al business practices: a review of 47


https://doi.org/10.1007/s11023-020-09517-8
https://link.springer.com/article/10.1007/s43681-022-00156-6#auth-Blair-Attard_Frost-Aff1
https://link.springer.com/article/10.1007/s43681-022-00156-6#auth-Andr_s-los_R_os-Aff2
https://link.springer.com/article/10.1007/s43681-022-00156-6#auth-Andr_s-los_R_os-Aff2
https://link.springer.com/article/10.1007/s43681-022-00156-6#auth-Deneille_R_-Walters-Aff3
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yonelik yapilan calismalarda ise yasa belirli bir perspektiften incelemeye
alimmstir. Ornegin Cancela-Outeda tarafindan yapilan bir calismada yapay
zekd konusu, is birlikgi yonetim ¢ergevesinden degerlendirilmistir®.
Tiirkiye’de yapilan ¢aligsmalarda ise Yapay Zeka Yasas1 hukuki bir ¢cergeveden
ele almmustir®.

Ulusal ve uluslararas1 literatiir incelendiginde Yapay Zeka Yasasi
cercevesinde demokrasi, segimler ve etik konusuna belirli bir yontem
dahilinde yaklasilan bir calismaya rastlanmamistir. Bu itibarla calisma,
literatiirde gozlemlenen bir boslugu doldurmay1 hedeflemektedir. Bu hedef
dogrultusunda c¢aligmada ilk olarak teorik bir g¢erceve olusturulmustur.
Elinizdeki makalenin teorik ¢ergevesini olusturan “Dijitallesme ve Siyaset”
baslig1 kapsaminda, dijital teknolojilerin siyasi siirecleri nasil doniistiirdiigii
ele alinmig ve demokrasi ve yapay zeka tartigmasi, bu doniisiimiin demokratik
normlar {izerindeki sonuglar1 irdelenmistir.

Veri madenciligi, yapay zek@nin bilgi toplama ve kullanma
stireclerindeki roliinii vurgularken, deepfake uygulamalar1 gibi manipiilatif
teknolojilerin demokratik stirecleri tehdit etme potansiyeline dikkat
cekmektedir. Bu basliklar, yapay zeka ile demokrasi arasindaki iliskiyi
derinlemesine anlamaya yonelik teorik bir temel sunmaktadir. Makalenin
teorik cercevesi, AB’nin yapay zeka diizenlemeleri ile demokrasinin kesistigi
noktalar1 ele alirken, dijitallesme ve siyasetin dinamiklerini, yapay zekanin
demokratik siiregler tlzerindeki etkilerini derinlemesine incelemektedir.
Ozellikle 2018 ila 2024 yillar1 arasinda Avrupa Komisyonu’nun sundugu
yapay zeka teklifleri gergevesinde, veri madenciligi ve deepfake gibi dijital
teknolojilerin demokratik normlar tizerindeki rolii analiz edilmektedir.
Hammersley ve Atkinson’a gore belgeler, toplumsal bir baglamda {iretilen
iriinlerdir. Bu nedenle ¢alismanin teorik cergevesi toplumsal baglami da
ortaya koymaktadir.

Teorik c¢ergevenin ardindan makalenin yontem ve analiz kismi
sunulmustur. Bu kisimda makalede incelemeye alinan belgeler etnografik

Al ethics guidelines”. A1 Ethics 3, 389—-406, 2023. https://doi.org/10.1007/s43681-
022-00156-6
4 Bkz. Celso Cancela-Outeda, “The EU's Al act: A framework for collaborative
governance”, Internet of Things, Volume 27, 2024,
https://doi.org/10.1016/j.10t.2024.101291
Bkz. M. Burak Gorentas, Hamza Cift¢i. “Avrupa Birligi Yapay Zeka Yasasi
Cergevesinde Yargilamada Yapay Zekd Kullanimimin Degerlendirilmesi”, [zmir
Barosu Dergisi , vol.89, no.1, 177-203, 2024
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belge incelemesi yonteminden faydalanilarak analiz edilmistir. Yapilan analiz
neticesinde elde edilen bulgular ve Oneriler uyarinca ¢alisma sonug kismu ile
nihayete erdirilmistir.

L. Dijitallesme ve Siyaset

Bilgi ve iletisim teknolojileri (BIT), bir {ilkenin yonetim bigimi fark
etmeksizin, tiim diinyada sosyo-politik etkilesim bi¢imini degistirmistir ve
degistirmeye devam etmektedir®. BIT, 6zellikle internet, siyasal partiler ve
sivil toplum kuruluslar1 agisindan yeni olanaklar sunarak, orgiitlenme, ic
iletisim, propaganda ve kamuoyu beklentilerini anlama konularinda 6énemli
bir rol oynamaktadir’.

Coleman’a gore 1850’lerde telgrafin icadi ve tek tarafli iletisimin
baslamasi ile birlikte yoneten ve yonetilen iligkisinde devrimin ilk kivileimlar
tutugmustur®. 1960’lardan sonra ise radyo ve televizyonun gelismesi ile
yonetilenlerin en azindan yasadiklari {ilkenin sorunlarini tek tarafh
ogrenebilmeleri siyasal etkilesimi daha hissedilir hale getirmistir®.
Telekonferanslarin baglamast ve vatandaglarin televizyon kanallarina
telefonla baglanabilmeleri tek tarafli iletigimi, ¢ift tarafli duruma getirmistir.
Boylece “zaman, mekan ve niifus artisina baghi olarak anlamimi yitiren

demokrasi™® i¢in bir umut 15181 ortaya ¢ikmustir!t,

®  Georg Hanschitz, “Digitalization Of Politics And Elections”, Handbook of Cyber-
Development, Cyber-Democracy, and Cyber-Defense. Editors Carayannis, Elias,
Campbell, David F. J., Efthymiopoulos, Marios Panagiotis, Springer, Cham, 2017,
s.2

Siileyman Giingdr, “Siyasetin @ Hali: Dijital Cagda Siyasal Katilim”, Siileyman
Demirel Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Dergisi , Kayfor 15 Ozel
Sayist, 2017, s. 2261

8 Stephen Coleman, “E-Democracy: The History And Future Of An Idea”, The
Oxford Handbook Of Information And Communication Technologies, Editors
Robin Mansell; Chrisanthi Vgerou; Danny Quah And Roger Silverstone. Oxford:
Oxford University Press, 2009, s.3

Thierry Vedel, “The Idea of Electronic Democracy: Origins, Visions and
Questions”, Parliamentary Affairs, 59/2, 2006, s. 1.

Robert Dahl, Demokrasi Uzerine, Cev. Betiil Kadioglu, Ankara: Phoenix Yaymevi,
2021.

Ted Becker, “Teledemocracy”. Encyclopedia Of Digital Government, Editors Ari-
Veikko Anttiroiko, Matti Malkia, 2007, s.1520.

10

11
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Bu gelismeleri internetin icadi takip etmis ve internetin askeri alandan
halka arz olmasi ile birlikte'? teknolojik gelismeler hizlannustir. internetin ilk
asamasi “bilgi baglantilar1 ag1” olarak tanimlanan web 1.0 ile anlik, ucuz ve
kolay bilgi edinme saglanmustir’®. Asil devrim ise “iki yonlii baglant:
platformu” anlamma da gelen web 2.0% ile gergeklesmistir. Web 2.0
teknolojisi ile gelisen sosyal medya, herkesin paylasimlarina acik olmast,
uygun fiyath ve hizli uygulamalariyla geleneksel medyadan ayr1 bir konumda
bulunmaktadir. Bu platformlar, genis bir kullanici kitlesi tarafindan
benimsenmis ve yogun bir sekilde kullanilmaktadir. Insanlar, sosyal aglar,
bloglar ve mikrobloglar araciligiyla kendi ilgi alanlarindaki kisilere
ulagsabilmekte ve burada paylasimlar yaparak diislincelerini diger insanlarla
paylasabilmektedir®. Web 2.0 teknolojisini, web 3.0 takip etmistir. Web 3.0
teknolojisi ise, interneti daha etkilesimli ve kisisellestirilmis bir platforma
doniistiirerek kullanicilara bilgiye hizli erisim ve siirekli baglanti imkani
saglamaktadir. Facebook, YouTube, Twitter, Google Plus, Instagram TikTok
gibi bugiliniin 6nde gelen sosyal medya platformlari, web 2.0 ve web 3.0
teknolojilerinin birer sonucudur. Web 3.0, internet deneyimini daha zengin,
kisisel ve anlamli hale getirerek ¢evrim i¢i etkilesimleri bir adim oOteye
tasimugtir'®.  Internetin  gelisimi, bu teknolojilerle birlikte yeni medya
anlayisin1 da beraberinde getirmistir. Bu sayede kullanicilar, katilimci bir
cevrede daha dinamik bir bicimde bilgi aligverisi yapabilmekte ve cesitli
iceriklere kolayca erigebilmektedir.

Web 2.0 ve web 3.0 doneminde, siyasi partilerin yani sira se¢men
konumundaki bireyler de kendi siyasal amaglart dogrultusunda sosyal medya
platformlarim aktif bir sekilde kullanmaktadir. Bu bireyler, genellikle kendi
O0znel bakis agilart ve Oncelikleri dogrultusunda hareket ederek cesitli
kaynaklardan bilgi edinmekte ve cesitli etkenlerin etkisi altinda kalarak

12 John Naughton, “The Evolution of the Internet: From Military Experiment to

General Purpose Technology”, Journal of Cyber Policy, 1/1,2016,s. 11.
13 Nupur Choudhury, “World Wide Web and Its Journey from Web 1.0 to Web 4.0”,
International Journal of Computer Science and Information Technologies, 5,2014.
14 Betiil Ersoz, “Yeni Nesil Web Paradigmasi-Web 4.0”, Bilgisayar Bilimleri Ve
Teknolojileri Dergisi , 1/2 , 2020, .60
Melis Karakus, “Gelenekselden Dijitale Propaganda Araglarinin Doniigimii”,
Selguk fletisim, 14 (1), 2021, s. 473
Nedret Caglar ve Pelin Havva Koklii, “Yeni Medyanin Siyasal Iletisim Araci
Olarak Kullanimi: Siyasal Partilerin Resmi Web Sitelerine Y 6nelik Bir Aragtirma”,
Giimiishane Universitesi lletisim Fakiiltesi Elektronik Dergisi, 5/1, 2017, s. 151.

15
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kendilerine 6zgii nitelikte paylasimlar gergeklestirmektedir!’. Kisacasi, bu
paylasimlar, genellikle kisisel tercihler, politik duruslar ve giincel olaylara
yonelik tepkiler gibi cesitli unsurlar1 icermekte; bireyler ve siyasal aktorler
arasinda dijital bir politik iletigim ag1 olugturmaktadir.

Internet {ic devrim ile smrl degildir. Farkli teknolojilerin &zeti
mahiyetinde ortaya ¢ikan ve ultra akilli olarak niteleyebilecegimiz web 4.0,
dordiincii nesil web teknolojisidir. Bu teknolojinin kesin bir tanim
bulunmamakla birlikte, kavramla ilgili farkli tanimlama ¢abalar1 s6z
konusudur. Ornegin web 4.0, “sosyal makinelerin” sosyal olarak
goriintillenebilen  bir  sekilde  diizenlenmesi  misyonu  olarak
tanimlanmaktadir’®, Web 4.0, sanal bir ortamda nesnelerin etkilesimde
bulundugu bir web platformunu temsil eder. Bu teknoloji, Biiylik Veri (Big
Data), Makineler Arasi iletisim (M2M), Yapay zeka (AI), Bulut Bilisim
(Cloud Computing), Artirtlmis Gergeklik (VR), Akilli Ajanlar ve Nesnelerin
Interneti (IoT) gibi cesitli teknolojilerin entegre edilmesiyle olusan bir
konumda bulunmaktadir'®,

Yapay zeka, bu entegrasyonun merkezinde yer alarak, verilerin analiz
edilmesi, ongoriilerin yapilmasi ve siireglerin en uygun hale getirilmesi i¢in
kritik bir rol oynamaktadir. Buna karsin yapay zekd uygulamalari siyasi
faaliyetler adina olumlu etkilerde bulundugu gibi olumsuz etkiler de
yaratmaktadir.

Avrupa Parlamentosu’nun “Yapay Zeka, Demokrasi ve Segimler”
(Artificial Intelligence, Democracy and Elections) baslikli ¢aligmasina gore,
yapay zekanin, karmagik sorunlar1 6zetleme ve biiyiik miktarda veriyi igleme
kapasitesi, politika yapicilarin toplumsal sorunlari daha etkili bir sekilde
belirlemelerine olanak tanimaktadir. Ayrica yapay zeka, politika yapicilarin
genis kapsamli konular hakkindaki bilgilerini derinlestirerek demokratik
kurumlara bu konularda uzmanlik saglama imkani sunar. Bu sayede, yapay
zekd politika yapicilart kisith kaynaklar veya erisimle ilgili zorluklardan
kurtarmaktadir®. Ote yandan yapay zeka uygulamalar1 segmenlerin benzersiz
psikografik ve davranigsal kullanici profillerini analiz ederek se¢menleri

7 Umit Arklan, “Sosyal Medyanin Siyasal Amacgh Kullanimi: Ag Kusaginin

Kullamim Aliskanliklar1 Uzerine Bir Arastirma”, Giimiishane Universitesi Iletisim
Fakiiltesi Elektronik Dergisi, 4/2, 2016, s.619.

18 Ersdz, “Yeni Nesil Web Paradigmasi-Web 4.0, s. 59.

19 Ersoz, “Yeni Nesil Web Paradigmasi-Web 4.0”, s. 60.

20 Avrupa Parlamentosu, “Artificial Intelligence, Democracy And Elections”. 2023, s.3.
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belirli bir adaya oy vermeye ikna etmek veya o adayin rakibine karst bir 6n
yargi yaratmak adina kullanilabilmektedir?.

Sonug olarak, siyasi faaliyetler dijitallesme siirecinin her asamasindan
etkilenmistir. Dijital uygulamalar ise bir taraftan daha demokratik bir hitkiimet
yapisini destekler nitelik tagirken bagka bir agidan bakildiginda daha otoriter
ve baskici hitkiimetler yaratabilme potansiyeli tasimaktadir.

I1. Demokrasi ve Yapay Zeka

Esas olan demokrasi “halkin egemenligi” anlamina gelse de giliniimiizde
tam anlami ile halk egemenligi yerine getirilememektedir. Dahl’in da ifade
ettigi iizere demokrasinin iyi isleyebilmesi, halkin katiliminin etkin ve aktif
olmasi; bir demokratik birimin ne kadar kiigiik olduguna baghdir??. Ayrica
milyonlarca insan1 bir arada tutup siyasi katilimi1 azami seviyede temin etmek
gercekei olmadigr gibi; her bireyin ekonomik, sosyo-kiiltiirel, egitim, bilim,
askeri ve sair devleti ilgilendiren konularda ayni diizeyde bilgi ve tecriibe
sahibi olmasi da beklenemez.?® Bu durumda dogrudan demokrasinin
imkansizligina karsi, gilinlimiizde yaygin olarak temsili demokrasi
kullanilmaktadir. Temsili demokrasiyi ayakta tutan en énemli husus, halkin
iradesinin siyasi temsilcilere yansitilmasidir. Bu yansitmanin en somut ve
diizenli araci ise secimlerdir. Secimler yoluyla halk, siyasi segimler ve
tercihlerini 6zgiirce ifade ederek iilkeyi yonetecek ve yasama organlarini
olusturacak kisileri belirlemektedir?*.

BIT’lerde yasanan gelismeler demokrasinin temel tas1 “segimleri ve
secim siireclerini” gerek olumlu gerek olumsuz olarak etkisi altina almistir.
Ornegin partilerin resmi web siteleri, politikacilarm simirl bir dzgiirliik
cercevesinde propagandalarii iletebildikleri dnemli platformlardandir. Bu
web siteleri, zaman zaman belirli hedef kitlelere odaklanarak destek kazanma
amagl faaliyet gostermektedir. Ayrica sosyal medya da segmen ile politikaci
arasinda kurulan énemli bir iletisim aracim temsil etmektedir®. Fakat internet

2l Gabriela Ramos,”Yapay Zekd Ve Demokrasi Etigi: Unesco Tavsiyelerinin

Cikarimlar1”, 2022.
22 Dahl, Demokrasi Uzerine, s.125.3
2 Fevzi Demir, “Demokrasilerde Hiikiimet Sistemleri ve Baskanlik Hiikiimeti
Rejimi”, EGIAD, 1zmir, 1998, s.10.
Osman Nacak, “Temsili Demokrasinin Sorun Alanlar1 ve C6ziim Noktasinda Yeni
Bir Model: Katilime1 Demokrasi”, Mugla Universitesi Sosyal Bilimler Enstitiisii
Dergisi, 32,2014, s. 196.
Yilmaz Dasli, “Use Of Social Media As A Tool For Political Communication in
The Field Of Politics”, Ordu Universitesi Sosyal Bilimler Arastirmalart Dergisi,
9/1, 2019, s. 245.
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diinyasinda olusan bilgi kirliligi disiiniildiigiinde, dogru bilgiye ulagsmadaki
zorluklar demokrasiye golge diisiirmektedir. Ozellikle se¢im dénemlerinde
sosyal medyanin manipiilasyon aracina doniismesi “seffaflik ve giivenirlilik”
sorununu ortaya ¢ikartmaktadir. Sosyal medya araciligi ile bilginin dolasim
hiz1 diistiniildiiglinde ise sadece se¢im donemi degil, her an i¢in her bir sosyal
medya kullanicisinin “6zgiirliik” alaninin zarar gérme ihtimali artmaktadir. Bu
duruma ¢6ziim olarak farkli yapay zeka teknolojileri gelistirilmis ve gercekei
bilgiye ulagim bir yandan kolaylasirken diger yandan da benzer riskleri ortaya
cikarmugtir. Yapay zekaya yonelik olarak olumlu ve olumsuz katkilar
giiniimiizde yogun bir tartisma konusu haline gelmis olmasina ragmen yapay
zekanin kokenleri daha eski zamanlara dayanmaktadir.

Haenlein ve Kaplan’a gore, yapay zekanin kokleri tam olarak 1942°de,
Amerikal1 bilimkurgu yazar1 Isaac Asimov’un “Runaround’ (Kovalamaca)
adli kisa Oykisiinii yayimladigi yila kadar uzanmaktadir. Miihendisler
Gregory Powell ve Mike Donavan tarafindan gelistirilen bir robot hakkindaki
hikaye olan Runaround, robot biliminin ii¢ yasasi etrafinda sekillenmektedir.
Birincisi, robot bir insana zarar vermez veya eylemsizlik yolu ile bir insanin
zarar gérmesine izin vermez. Ikincisi, bir robot bu tiir emirler birinci yasa ile
celismedigi siirece, insanlar tarafindan kendisine verilen emirlere uymalidir
ve son olarak bir robot, birinci veya ikinci yasa ile ¢elismedigi siirece kendi
varligmmi korumalidir. Asimov’un bu g¢alismasi, robotik, yapay zekd ve
bilgisayar bilimi alanlarinda nesiller boyu bilim insanina ilham kaynag:
olmustur?®®. Asimov’un robot yasalar1 dikkate alindiginda, yapay zekanin
sosyal ve etik yonlerini ele alarak bu alandaki diisiinceleri de sekillendirdigi
goriilmektedir.

Ikinci Diinya Savas1 sirasinda ve sonrasinda modern anlamda yapay zeka
calismalarinin arttig1 goriilmektedir. Bu donemde, Alan Mathison Turing,
“Bombe” olarak adlandirdign ilk tam otomatik kod kirma makinesini
gelistirerek savasin gidisatini 6nemli 6l¢giide etkilemistir. Turing’in bu bulusu,
o zamanm kosullan igerisinde biiyiik bir yenilik olarak kabul edilmistir?’.
Yapay zekanin tarihsel gelisiminde 6nemli bir veri de yapay zeka isminin
ortaya ¢ikisidir. Yapay zeka ismi, John McCarthy ve yapay zeka alaninda etkili
diger isimler (Marvin Minsky, Allen Newell, Herbert Simon) tarafindan, 1956

% Haenlein, M., & Kaplan, A, “A Brief History of Artificial Intelligence: On the
Past, Present, and Future of Artificial Intelligence”. California Management
Review, 61(4), 2019, s. 2.

Fatma Coskun & Hamide Deniz Giilleroglu, “Yapay Zeka’nin Tarih Igindeki
Gelisimi ve Egitimde Kullanilmas1”, Ankara University Journal of Faculty of
Educational Sciences (JFES), 54(3), 2021, s.949.
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yilinda Dartmouth’ta bir yaz atdlyesinde onerilmistir?®. Tiim bu geligsmeler
heniiz sonlanmamis bir teknolojik gelismeyi isaret etmektedir. Bu sebeple
“yapay zeka nedir?” sorusunun kesin bir tanim1 mevcut degildir.

Yapay zekanin yaygin tamimi, makinelerin ¢esitli karmasik insan
becerilerini taklit etmesini saglayan bir teknoloji oldugudur?®®. Guzman ve
Lewis’e gore yapay zeka terimi, bir makine i¢inde bir zihin yaratarak insan
zekasini anlama ve belirli diizeyde insan zekasiyla iligkili gorevleri yerine
getiren teknolojiler gelistirme gabalarini igeren ¢ok kapsamli bir terimdir®,
Homero, Manuel ve Timilehin ise yapay zekay1 biyolojik insanlarla benzer
sekilde, insan olmayan makinelerin veya yapay varliklarin performans
gosterme, gorev ¢ozme, iletisim kurma, etkilesimde bulunma ve mantikli bir
sekilde hareket etme yetenekleri olarak tanimlamaktadir®. Bu tanim, yapay
zekdnin  somut gercek diinya becerilerini vurgulamaktadir. Ayrica,
tanimlardan da anlasildig1 iizere, yapay zekénin ne oldugu sorusu, yapay
zekanin gelisimine paralel olarak degisim gosterecektir.

Yapay zeka fikri, yeni metot ve yontemlerin kesfedilmesine yol agmis;
makine dgrenmesi, belirsiz bilgileri isleme, gercek zamanl karar verme ve
geometrik modelleme gibi alanlarda ilerlemeler saglanmistir®®. Avrupa Siber
Giivenlik Ajansi, sisteme yetkisiz olarak erisim saglayan kisilerin (cracker)
insanlart kandirmak i¢in yapay zekayr ti¢ farkli sekilde suistimal ettigini
belirtmistir. Bu suistimaller arasinda, teknolojiyi kullanarak gercek
kaynaklara benzeyen inandirici ¢evrim igi saldirt tiiriindeki (phishing) e-posta,
mesajlar ve ses deepfakeleri olusturma ve kotii niyetli amaglar i¢in veri
madenciligi yapma olarak tanimlanmustir®3, Avrupa Siber Giivenlik Ajansimimn

28 Gheorghe Tecuci, "Artificial intelligence", WIREs Computational Statistics(2), 4,
2011, s.169.

2 Haroon Sheikh, Corien Prins & Erik Schrijvers. “ Artificial Intelligence:

Definition and Background. In: Mission AI”. Research for Policy. Springer, 2023,

s.15.

Andrea L Guzman & Seth C Lewis. “Artificial intelligence and communication: A

Human—-Machine Communication”. Research agenda. New Media &

Society, 22(1), s.3.

Homero Gil de Ziniga, Goyanes Manuel, and Timilehin Durotoye. “A Scholarly

Definition of Artificial Intelligence (AI): Advancing Al as a Conceptual

Framework in Communication Research.” Political Communication 41 (2), 2023,

s.4.

Ercan Oztemel. “Yapay Zeka ve insanligin Gelecegi”, Tiirkiye Bilimler Akademisi,

2020, s.102.

Antoaneta Roussi, “European Election At Risk From Al, Says EU’s Cyber

Agency”, Politico, 2023. Erisim adresi:
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belirttigi suistimal edilen yapay zeka uygulamalar1 demokratik siireglerin daha
seffaf ve giivenilir bir sekilde ilerlemesine 6n ayak olmakta; ayn1 zamanda
anti-demokratik faaliyetler adina da kullanilmaktadir. Dolayisiyla yapay zeka
ile demokrasi arasindaki tarihsel gelisimin dikkate alinmasi, bu iki kavram
arasinda dogrudan bir iliskinin varliginin reddedilemez bir olgu olarak ortaya
ciktigin1 gostermektedir.  Asagida Orneklerine sikg¢a rastladigimiz veri
madenciligi ve deepfake uygulamalari, yapay zeka baglantis1 ve siyasetteki
yerleri dikkate alinarak incelenmistir.

A. Veri Madenciligi

Giiniimiizde artan veri depolama sistemleriyle birlikte veri yignlarinin
hizla ¢ogalmasi ve bu veriler arasindaki iliskilerin karmasiklasmasi,
geleneksel analiz yontemlerinin yetersiz kalmasina neden olmustur. Veriler
arasindaki iliskileri kesfetmek ve anlamli oriintiiler olusturmak igin yeni
yontem ve araglar gelistirilmesi gerekmektedir. Bu ihtiya¢ dogrultusunda,
biiylik veri yiginlarinin analizinde bilgisayar teknolojileri, istatistik, veri
tabam teknolojileri ve diger disiplinleri birlestiren veri madenciligi ortaya
cikmustir,

Veri madenciligi, karar alma siirecini kolaylastirmakta ve verilerdeki
kaliplar1 otomatik olarak incelemek, gorsellestirmek ve ortaya ¢ikarmak icin
yeni yollar kesfetmede biiylik bir basar1 gostermektedir. Basit analizin 6tesine
gecerek verilerdeki egilimleri belirleme yetenegine sahip olan veri
madenciligi, modern tekniklerle birlikte iligki, smiflandirma, pargalara
ayirma, tani ve tahmin sorunlarmi ¢6zmek i¢in birgok alanda
kullanilmaktadir®.

Veri madenciligi, yapay zekd sistemlerinin 6grenme ve karar alma
stireclerini desteklemek igin gerekli olan veri kiimelerini toplar, depolar ve
analiz eder. Bu siireg, yapay zekad sistemlerinin veriye dayali kararlar
alabilmesini ve G6grenme gerceklestirebilmesini miimkiin kilar. Bdylece,

https://Www.Politico.Eu/Article/European-Union-Election-Risk-Artificial-

Intelligence-Interference-Cybersecurity-Agency-Enisa/

Ozkan Ozbay, “Veri Madenciligi Kavrami Ve Egitimde Veri Madenciligi

Uygulamalar1”. Uluslararasi Egitim Bilimleri Dergisi, Say1: 5, Agustos 2015,

$.263.

35 Ms. Aruna J. Chamatkar, “Artificial Intelligence and Data Mining”. IOSR Journal
of Computer Science (IOSR-JCE) e-ISSN: 2278-0661, p-ISSN: 2278-8727, 2014,
s. 53.
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yapay zeka uygulamalari, veri madenciligi sayesinde gerekli veri kiimelerine
ulasarak daha etkili ve dogru sonuglar iiretebilir®.

Veri madenciligi, dogru ve etik bir sekilde kullanildiginda hem bireysel
hem de toplumsal diizeyde dnemli faydalar saglayabilen bir aractir. Ornegin,
politikacilar, se¢cim stratejilerini iyilestirmek i¢in veri firmalarini kullanir;
boylece veri danigmanlari, oy verme egilimlerini belirleyerek yeni se¢menlere
ulagir ve kamu yararina katki saglarlar. Boylece bu durum segmen katilimini
artirabilir. Ayrica veri madenciligi siyasi adaylar i¢in etkili bir kampanya
yiirlitmenin maliyetini azalmakta ve se¢menleri zevklerine ve tercihlerine
uygun adaylarla bulusturabilecek sekillerde kullanilabilmektedir®’.

Veri madenciligi, biiylik veri kiimelerinden anlamli desenler ve bilgiler
elde etmeyi amaglayan gii¢lii bir ara¢ olarak goriilse de bu teknolojinin bazi
olumsuz yénleri de bulunmaktadir. Ozellikle bireylerin mahremiyetinin ihlali,
verilerin izinsiz kullanimi ve etik sinirlarin zorlanmasi gibi endiseler, veri
madenciliginin karanlik yiiziinii ortaya koymaktadir.

Bu baglamda, veri madenciliginin olumsuz yonlerine en carpici o6rnek
olarak “Cambridge Analytica Skandali” gosterilebilir. 2013 yilinda Ingiltere
merkezli olarak faaliyet gosteren ve hiikiimetler ile askeri kurumlar i¢in veri
analizi ve strateji iireten Strategic Communication Laboratories Group’un
(SCL) yan kurulusu olan Cambridge Analytica, Facebook kullanicilarinin
kisisel verilerini koruma yasalarini ihlal ederek, kullanicilarin bilgisi olmadan
kisisel verileri toplamistir. Bu verileri ise ¢esitli siyasi propagandalarda
kullanmgtir®®, Bu siyasi propagandalardan en bilineni 2016 ABD
secimlerinde Trump’in galibiyetinin perde arkasidir. Cambridge Analytica
ekibi, Trump’in se¢im ekibiyle birlikte calisarak milyonlarca veriyi analiz
etmigtir. Oncelikle en ikna edici se¢menleri belirleyerek, ilgilendikleri
konulart belirlemisler ve “kisiyi hedef alarak” harekete gectikleri ifade
edilmistir®. Cambridge Analytica’nin uygulamaya koydugu yontem yapay

% Mohammad Asim khan ve Sharik Ahmad. “An Emergence of Al in Data Mining

and KDD: ANN its Strength & Weakness”, International Journal of Recent
Technology and Engineering (IJRTE) ISSN: 2277-3878, Volume-9 Issue-1, May
2020, s.4.

Chris Evans, It’s the Autonomy, Stupid: Political Data-Mining and Voter Privacy
in the Information Age, 13 Minn. J.L. Sci. & Tech. 867 (2012), 5.895.

Asena Yildirimer, “Enformasyon Caginda Gozetim Toplumu: Facebook
Cambridge Analytica Skandal1”, Yeni Medya Elektronik Dergisi, 6/2, 2022, s. 108.
Pelin Vardarlier ve Cem Zafer, “Social Media And Crisis Management: The Case
Study Of Cambridge Analytica” Manisa Celal Bayar Universitesi Sosyal Bilimler
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zeka tabanli “mikro hedefleme ve kitle segmentasyonu” tekniklerindendir.
Baslangicta sadece pazarlama stratejilerinde kullanilan bir ara¢ olarak ortaya
cikan bu ydntem, dezenformasyon amaciyla duyarli bireyleri belirleme ve
hedefleme yoluyla siyasi manipiilasyon potansiyelini artirarak endige verici
bir boyut kazanmistir®.

Veri madenciliginin siyaset ile iligkisine odaklanildiginda, biiyiik veri
setlerinden anlamli bilgiler c¢ikarmak i¢in kullanilan bir teknik olmasi
sebebiyle veri madenciliginin siyaset alaninda onemli bir rol oynadigi
goriilmektedir. Ornegin politika kampanyalarinda, segmen davranislarini
analiz etmek ve hedef kitleyi belirlemek i¢in veri madenciligi
kullanilmaktadir. Bu sayede, siyasi partiler ve adaylar, se¢cmenlerin ihtiyag ve
beklentilerine daha uygun stratejiler gelistirebilir; sosyal medya verileri
araciligiyla kamuoyu yoklamalari ve egilimler analiz edilerek, secim
stirecinde daha etkili iletisim yontemleri belirlenebilir. Ancak bu siire¢ etik
sorunlar1 da beraberinde getirebilir; zira veri toplama ve kullanma yontemleri,
bireylerin gizliligi bakimindan cesitli riskler barindirmaktadir. Ozellikle bu
tehlike g6z Oniine alindiginda veri madenciliginin demokratik siirecleri
tehlikeye atma potansiyelinin oldukea yiiksek oldugu diisiiniilmektedir.

B. Deepfake Uygulamalan

Son donemde sikg¢a karsilasilan bir diger yapay zeka uygulamasi da
insanlarin yiiz ifadelerini manipiile eden “deepfake” uygulamasidir. Bu
teknoloji, istenilen kiginin yiiz ifadelerini referans alarak, baska birinin yiiziine
bagariyla monte etme yetenegi sunmaktadir®’. Deepfakeler, bir kisinin yiiz
ifadelerini, tavirlarini, sesini ve tonlarimi taklit edebilmek igin biiyiik veri
setlerini analiz eden sinir aglarina dayanir. Bu siirecte iki kisinin goriintiilerini
veya yiizlerini degistirebilmek i¢in derin 6grenme algoritmalar1 kullanilir.
Deepfake uygulamasi yapilacak kisinin binlerce dakika video karesini
toplayarak  yalnizca  yiiziini  gosterecek  sekilde kirpma islemi
uygulanmaktadir. Kirpma iglemi sonrasi yapay zekanin algoritmalar1 devreye
girerek yiiz haritalama islemine baglanmaktadir®.

40 Akin Unver, Ileri Teknolojiler, Enformasyon Manipiilasyonu ve Dezenformasyon,
EDAM Yayinlari, 2023, s. 19.
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Deepfake teknolojisi, Ozellikle uzmanlar tarafindan kullanildiginda,
politikacilarin videolarini o kadar gergekei hale getirebilir ki insanlar ve hatta
deepfake tespit etmek icin tasarlanmig bilgisayarlar tarafindan dahi ayirt
edilmesi zorlasabilmektedir®®. Dolayisiyla se¢im siireglerinde yapay zeka
teknolojilerinin kullanimi, se¢im giivenligi acisindan 6nemli ve giderek
biiyiliyen bir tehdit olarak ortaya ¢cikmaktadir.

Siyasi arenada, deepfakeler segmenlerin karar vermek i¢in kullandiklari
bilgileri carpitabilir ve demokratik secimlerin biitlinliiglini bozma
potansiyeline sahip olabilirler.** Ozellikle, politikacilar, ¢evrim i¢i varliklarim
koruyacak kaynaklara sahip olmadiklarinda, deepfake teknolojilerinin ana
potansiyel hedefi olmaktadir. Ayrica bazi politikacilarin yapay zeka tarafindan
olusturulan igerigin kurbani olduklar1 bahanesiyle gercek sozlerinin
sorumlulugundan kagmalarini da kolaylastirabilmektedir®.

Deepfake teknolojisinin siyasi etkilerine drnek olarak Brezilya’daki 2022
ulusal secimleri verilebilir. K&tii niyetli yapay zeka destekli deepfakelerin
etkisi altinda gerceklesen bu segimlerde, sahte goriintiiler ve videolar, dnde
gelen adaylart gesitli skandal ve uzlasmaci durumlarla iliskilendirmis ve
yaniltici bilgiler yaymak amaciyla kullanilmistir. Bu olay, gelismis yapay zeka
ve sofistike diizenleme araglarinin kullanilmasiyla adaylarin seslerini ve yiiz
ifadelerini basarili bir sekilde taklit ederek halkin giivenini sarsan ve se¢im
atmosferini garpitan bir sonug ortaya koymustur?®.

Diinyada yanki uyandiran bir diger ornek, sosyal video paylasim
sitelerinde yayinlanan ve Amerika Birlesik Devletleri eski bagkan1 Barack
Obama’nin Trump ile ilgili ifadelerini iceren deepfake videosudur. Bu videoda
yer alan sozler Obama’nin ifadeleriymis gibi gosterilerek biiylik bir etki
yaratmig ve deepfake teknolojisinin ne kadar giiglii bir manipiilasyon araci
oldugunu agik¢a ortaya koymustur’. Bu drnekler teknolojinin ilerlemesi ve

4 Andrew Ray, “Disinformation, Deepfakes and Democracies: The Need for

Legislative Reform”. University of New South Wales Law Journal 44(3):983
(2021).5.987-988.

Nicholos Diakopoulos and Deborah Johnson, “Anticipating And Addressing The
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Society, 23/7, 2021.
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akilli telefonlarda bile rahatca deepfake videolarimin hazirlanabilmesinin
ardindan ¢ogalmistir.

Deepfake videolar1 gerceklik algisina yeni bir boyut kazandiran yapay
zeka teknolojisi kullanilarak sosyal medya araciligi ile siyasal aktorler
karsilikl1 olarak “kisisel mahremiyetlerine” ve “itibarlarma” ciddi hasarlar
vermektedir. Ozellikle yapay zeka kullanilarak yapilan secim kampanya ve
propagandalarinda bu tarz durumlarin Oniine gegebilmek i¢in diinya
siyasetinde bir dizi onleyici adimlara rastlanilmaktadir.

2023 yilimin Eyliil ayinda, Isvigre medyasina ve uluslararasi medya
kuruluslarina yansiyan bir haberde, “Bes Isvicre siyasi partisi, 22 Ekim deki
federal secimler icin kampanyalarinda yapay zekd (Al) kullanimim
stmrlamayt kabul eden bir davranis kurallar: anlasmasint imzalamistir. Bu
anlasmayr imzalayanlar arasinda Sosyal Demokrat Parti, Merkez Partisi,
Yesil Parti, Liberal Yesiller Partisi ve Protestan Partisi yer almaktadir.*®
ifadesine yer verilmistir. Bu uygulama se¢imlerin daha adil, giivenilir ve seffaf
bir ortamda olacagi inancini gii¢lendirmistir.

Estonya ise yapay zekanin risklerine farkli bir tutum ile karsilik
vermektedir. Estonya’da birgok dijital kamu hizmeti, veri biitlinliglini
saglamak i¢in blok zincirine giivenmektedir. Ancak dikkat ¢ekici bir sekilde,
resmi duyurular ve Riigi Teataja’da (dijital olarak yayimlanan yasalar), KSI
blok zinciri® ile imzalanmustir. Bu durum, gevrimi¢i olarak yayimlanan
Cumbhurbagkani konugmalar1 da dahil olmak tizere, ger¢ek ve degistirilmemis
icerik anlamima gelir. Temelde bu, ilgili konusmanin gercekten
Cumhurbagkani tarafindan verilen degismemis bir versiyonu oldugunu
kanitlamak amaciyla olusturulmustur. Boylelikle, herkes herhangi bir yasa

4 Laurent Gillieron Keystone, “Swiss Political Parties Agree To Limit Use Of Al
Ahead of Elections”, 2023, Erigim adresi:
https://Www.Swissinfo.Ch/Eng/Politics/Swiss-Political-Parties-Agree-To-Limit-
Use-Of-Ai-Ahead-Of-Elections/48837110

KSI, Estonya'da tasarlanan ve diinya genelinde kullanilan bir blockchain
teknolojisidir. Bu teknoloji, aglarin, sistemlerin ve verilerin herhangi bir tehlikeye
karst korunmasini saglarken, aynm1 zamanda %100 veri gizliligini korur.
Blockchain, dagitilmis bir genel defterdir - sistemin katilimeilarinin dagitilmis bir
uzlagi ile deftere nasil eklenecegine dair 6nceden belirlenmis kurallar kiimesine
sahip bir veri tabanidir. Genis ¢apta tanik oldugu 6zelligi nedeniyle, blockchain
teknolojisi lizerinde zaten bulunan verileri degistirmeyi imkansiz kilar.
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tasarisint dogrudan kaynaktan -Riigi Teataja’da- kontrol ederek giivenilir
bilgiye ulasabilir®®.

Estonya demokrasiyi “giiven ve gergeklik” kavramlarini temel alarak
ifade etmektedir. Yeni teknolojik gelismeler de bu mantiksal ¢ergeve iginde
ele alinarak ortaya konulmaya calisilmaktadir. Estonya’da gelisen ve deepfake
gibi demokrasiyi tehdit eden yapay zekd uygulamalarina karsilik, bu
uygulamalar1 yakalayan “sentinel”™ isimli bir yapay zekd teknolojisi
gelistirilmistir. Yapay zekanin yapay zekdya karst kullanildigi bu siirecte,
deepfakeler kolaylikla tespit edilmektedir®.

Estonya oOmeginde gorildigi tizere karsilikli anlagmalar veya
yasaklamalar yerine gelismis yapay zekd programlarindan faydalanilarak,
anti-demokratik amaglarla kullanilan yapay zekd programlarini cliriitme
amaci giidilmektedir. Bu amag¢ yapay zekanin kosulsuz bir ger¢ek olarak
kabul edilmesi ve bu siirecin yine dijital araglarla bertaraf edilmesine 6rnek
teskil etmektedir.

Genellikle deepfakelerin siyaset igerisinde kotii amacli kullanimlarina
odaklanilmaktadir. Ancak Pawelek’e gore deepfakelerin politik egitim ve
tartisma icin biiyiik bir potansiyeli de vardir. Ornegin deepfake hicvi,
teknolojiye iliskin kamuoyunun farkindaligini artirir, giigliileri elestirir ve
toplumsal tartismaya katkida bulunur. Diger toplum yanlis1 kullanimlari
arasinda, politik aktivizm, kamuoyu farkindalik kampanyalart ve egitim
amagh deepfakeler yer alir. Bu tiir deepfakeler, halki yeni teknolojiler veya
tarihi olaylar konusunda egitebilir. Fakat bu tiir uygulamalarin demokrasi
iizerindeki etkisi kesin degildir. Deepfakeler aldatict ve manipiilatif

49 E-Estonia, “Fighting Fake News With Blockchain”, 2023, Erisim adresi: Https://E-
Estonia.Com/Fighting-Fake-News-With-Blockchain/
Sentinel’in misyonu, bilgi savaslarina kars1 demokrasileri savunmaktir. Tallinn,
Estonya merkezli olarak faaliyet gosteren Sentinel, hiikiimetlerle, medya ve
savunma kuruluslariyla is birligi yaparak demokrasileri dezenformasyon
kampanyalarindan, sentetik medyadan ve bilgi operasyonlarindan korumak igin
son teknoloji yapay zeka tespit platformu gelistirmektedir. Sirket, eski NATO
yapay zeka ve siber giivenlik uzmanlar tarafindan kurulmus olup SkypeEin
kurucu ortaklarindan biri ve DeepMind’in erken yatirimcisi Jaan Tallinn ile
TransferWise’in kurucu ortaklarindan Taavet Hinrikus gibi diinya c¢apinda
yatirimeilar tarafindan desteklenmektedir. Bknz.
https://Thesentinel. Ai/About. Html
%0 E-Estonia, “Estonian Company Sentinel Fighting The War Of AI-S”, 2023, Erisim
adresi:  Https://E-Estonia.Com/Estonian-Company-Sentinel-Fighting-The-War-
Of-Ai-S/
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olabilmektedir, bu nedenle demokrasi lizerindeki etkilerini dengeli bir sekilde
degerlendirebilmek icin teorik olarak temellendirilmis arastirmalara ihtiyag
duyulmaktadir®.,

II1. Yontem

2010-2016 doneminde AB’de yapay zeka teknolojisi heniiz bir politika
alan1 olarak baglatilmamis veya olusturulmamisti. Bunun yerine AB, internet,
cep telefonu vb. altyapiya iligkin politika ve stratejiler gelistirmis ve dijital
teknolojiye dijitallesme ve BIT gibi kavramlar araciligiyla yaklagmistir. 2017
yilinda Avrupa Parlamentosu, Avrupa Komisyonu’nun yapay zeka igin etik
kurallar gelistirmesini tavsiye etmistir. Buradaki birincil amag, AB’nin kiiresel
yapay zeka gelisiminin bir parcasi olmasi, yeni pazarlar kesfetmesi ve iiye
devletlerin sektérde éncii bir rol oynamalarinin istenmesidir®2.

Caligmada, Avrupa Komisyonu tarafindan yayimlanan yapay zeka
konusundaki belgeler incelemeye alinmistir. 2018 yilinda Avrupa Komisyonu,
Parlamento’nun talebi {izerine bir “Avrupa icin Yapay Zeka” stratejisi
yaymlamistir®®. Calismada, yayinlanan strateji belgesi ve sonrasinda 2024
yilina kadar olan siiregte, Avrupa Komisyonu’nun AB Yapay Zeka Yasasi’ni
hazirlama siirecinde, sundugu belgeler ve Avrupa Parlamentosu tarafindan
onaylanmis ve yaymlanmis Avrupa Birligi Yapay Zeka Yasasi’m
incelenmektedir. Avrupa Komisyonu resmi web sayfasindan elde edilen
belgeler asagidaki tabloda yer verilmistir.

1 Maria Pawelec,. “Deepfakes and Democracy (Theory): How Synthetic Audio-
Visual Media for Disinformation and Hate Speech Threaten Core Democratic
Functions.” Digital Society : Ethics, Socio-Legal And Governance Of Digital
Technology 1(2),2022, s.19.

Vanja Carlsson and Malin Rénnblom, “From Politics To Ethics: Transformations
In EU Policies On Digital Technology”, Technology In Society, 71,2022, s. 3.
European Union, “Types of institutions and bodies”. t.y. Parantez i¢inde belirtmek
gerekirse, Avrupa komisyonu yeni yasalar onerir ve Avrupa Parlamentosu ve
Konseyi bunlar1 kabul eder. Uye iilkeler daha sonra bunlari uygular ve Komisyon
yasalarin diizgiin bir sekilde uygulanmasini saglar.

52
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Tablo 1: Calismada Kullanilan Avrupa Komisyonu Belgeleri

Belge Ad1 Yaymlayan |Yaym Tarihi
Avrupa Komisyonu’ndan Avrupa Parlamentosu’na, Avrupa
Konsey’e, Avrupa Ekonomik ve Sosyal Komitesi’ne ve KomiF; onu Nisan 2018
Bolgeler Komitesi’ne ileti- Avrupa igin Yapay Zeka* Y
Avrupa Komisyonu’ndan Avrupa Parlamentosu’na,
Konsey’e, Avrupa Ekonomik ve Sosyal Komitesi’ne ve Avrupa Nisan 2019
Bolgeler Komitesi’ne Ileti - Insan Odakli Yapay Zeka ya Komisyonu
Giiven Olusturmak®®
Yapay Zeka Uzerine: Miikemmellik ve Giivene Yonelik Bir | Avrupa
56 : Subat 2020

Avrupa Yaklasimi Komisyonu
Avrupa Parlamentosu ve Konseyin Yapay Zeka Hakkinda
Uyumlu Kurallar1 Belirten (Yapay Zeka Kanunu) ve Bazi Avrupa Nisan 2021
Birlik Mevzuatlarinda Degisiklik Yapilmasima Y onelik Komisyonu
Diizenleme Teklifi®’

e R Avrupa

58

Avrupa Birligi Yapay Zeka Yasasi Parlamentosu Mart 2024

Elde edilen belgeler Hammersley ve Atkinson’un® (2007) etnografik

belge inceleme yaklasimindan faydalanarak incelemeye alimustir. Buna gore
etnografik incelemeler, metinlerin toplumsal yap1 igerisindeki roliinii
vurgulamakta ve bu metinlerin toplumun anlasilmasinda ve analizinde 6nemli

54
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European Commission, “Communication From The Commission To The European
Parliament, The European Council, The Council, The European Economic And
Social Committee And The Committee Of The Regions: Artificial Intelligence for
Europe”, 2018, Erisim adresi: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52018DC0237

European Commission, “Communication From The Commission To The European
Parliament, The European Council, The Council, The European Economic And
Social Committee And The Committee Of The Regions: Building Trust in Human-
Centric  Artificial  Intelligence”, 2019, Erisim adresi:  https:/eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52019DC0168

European Commission, “A European Approach To Excellence And Trust”, 2020,
Erigim adresi: https://eur-lex.europa.cu/legal-
content/EN/ALL/?uri=CELEX%3A52020DC0065

European Commission, “Regulation Of The European Parliament And Of The
Council Laying Down Harmonized Rules On Artificial Intelligence (Artificial
Intelligence Act) And Amending Certain Union Legislative Acts”, 2021, Erisim
adresi: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52021PC0206

European Parliament, “Artificial Intelligence Act”, 2024, Erisim adresi:
https://www.europarl.europa.eu/doceo/document/TA-9-2024-0138 EN.pdf
Martyn Hammersley ve Paul Atkinson, Ethnography Principles in Practice, Third
Edition. London-New York: Routledge, 2007.
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kaynaklar oldugu savunulmaktadir. Ozellikle, farkli kurumsal metin 6rnekleri
iizerinden yapilan analizler, bu metinlerin toplumsal yapry1 anlamada kritik
bir rol oynadigin1 géstermektedir. Bu analiz incelemede farkli organizasyonel
ve profesyonel yapilar tarafindan iiretilen metinlerin sadece igeriklerine degil,
ayni zamanda nasil iiretildiklerine ve neden iiretildiklerine de odaklanmay1
gerektirir.

Sonug olarak, bu metinlerin belirli sosyal ortamlarda biiyiik 6neme sahip
oldugu ve ayni zamanda 6nemli arastirma kaynaklari olarak degerlendirilmesi
gerektigi vurgulanmaktadir. Dolayisiyla, arastirmacilar metinleri analiz
ederken hem igeriklerini hem de iiretim siireglerini dikkate almalidir. Bu
sekilde, toplumsal yapilar ve bilimsel bilginin iiretimi hakkinda daha
derinlemesine bir anlayis elde edilebilir.

Caligmada, demokrasi ve yapay zekd arasindaki iligskinin Avrupa
Komisyonu belgeleri iizerinden degerlendirilmesi i¢in niteliksel bir metin
analizi yontemi kullanilmistir. Bu analiz, Martin Hammersley ve Paul
Atkinson’un belge incelemesi igin Onerdigi bazi temel sorular etrafinda
sekillenmektedir. Bu sorular analize konu olan belgelerin nasil okunmasi
gerektigi, kimler tarafindan yazildigi, hangi amagcla yazildigi, belgelerde
ihmal edilen hususlar ile okurlarin belgeleri anlamalari i¢in bilmeleri gereken
hususlar1 igermektedir®. Bu sorular, belgelerin igerigi, liretim siireci, amaglari
ve etkileri gibi 6nemli noktalara odaklanarak, belgelerin sosyal orgiitlenisi
hakkinda 6nemli bilgiler saglar. Bu yaklagim, belgelerin sosyal ve kiiltiirel
baglamda nasil isledigini anlamak i¢in derinlemesine bir inceleme olanagi da
geligtirmektedir. Genel olarak belgelerde Martin Hammersley ve Paul
Atkinson’un belge incelemesi i¢in 6nerdigi temel sorular dikkate alinarak su
soruya cevap aranmaya calisilmaktadir: “Yapay zeka wuygulamalar
neticesinde ortaya ¢ikan demokrasi agiklart icin Avrupa Komisyonu nasil
tamimlamalarda bulunmus ve ne tiir onlemler almuigtir?” Bu temel soru
cercevesinde calismada elde edilen belgeler 6zelinde nitel bir degerlendirme
yapilmgtir.

9% e 9% C¢

Belgeler “demokrasi”, “se¢imler”, “etik” anahtar kavramlari taratilarak
incelemeye alinmustir. Demokrasi, halkin yonetime katilmasini ve karar
siireglerinde sdz sahibi olmasimi saglayan bir sistemdir. Segimler ise bu
katilimin en temel araci olarak halkin iradesini yansitir. Bu bakimdan belgeler
incelenirken “se¢imler” kavramu taratilarak, “AB secim siireglerinde ne tiir
onlemler almayr amaglamaktadir?” sorusu incelenmistir. Ayrica etik ilkeler,

0 Hammersley ve Atkinson, Ethnography Principles in Practice, 2007.
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demokrasinin adalet, esitlik, 6zgiirlik ve hesap verebilirlik gibi temel
degerlerini besler ve demokrasi de etik degerlerin toplumda yasatilmasim
saglar. Avrupa Komisyonu tarafindan atanan bagimsiz Yapay Zeka
Konusunda Ust Diizey Uzman Grubu (High-Level Expert Group on Artificial
Intelligence) tarafindan gelistirilen 2019 Gtivenilir Yapay Zeka icin Etik
Sartlar su sekilde siralanmaktadir: insan ajansi ve denetimi (yani kullanicilar
yapay zeka sistemlerini tatmin edici bir derecede anlayabilmeli ve onlarla
etkilesime girebilmelidir), saglamlik ve giivenlik, gizlilik ve veri yonetimi,
seffaflik, ¢esitlilik, ayrimcilik yapmama ve adalet, toplumsal ve ¢evresel
refah, hesap verebilirliktir®®. Bu bakimdan yapay zekd uygulamalar
neticesinde ortaya ¢ikan demokrasi agiklari icin belgelerin daha detayli
incelenmesini saglamak adina “etik” kavrami da taratilmistir.

IV. Avrupa Komisyonu’nun Yaymladigi Belgeler Baglaminda
Avrupa Birligi Yapay Zeka Yasasinin Gelisimi ve Demokrasi Ciktilar:

Caligmanin bu boliimiinde 6rnek olarak segilen belgeler calisma sorulari
dahilinde incelemeye alinmistir. Bu inceleme her belgenin ayr ayn
incelenmesi seklinde gerceklediginden her bir belge icin ayr1 bir
basliklandirma yapilmastir.

A. Avrupa icin Yapay Zeka (2018)

Avrupa Komisyonu, AB’nin genel stratejisinin sekillendirilmesine
yardimeci1 olan, yeni AB yasalar1 ve politikalar1 6neren, bunlarin uygulanmasini
izleyen ve AB biitcesini yoneten bir nevi yiiriitme organidir. Aynt zamanda
uluslararast kalkinmanin desteklenmesinde ve yardim saglanmasinda da
onemli bir rol oynayan bir kurumdur®. 19 Ekim 2017 tarihli Avrupa Konsey
toplantisinda, AB’nin “ayn1 zamanda yiliksek diizeyde veri koruma, dijital
haklar ve etik standartlar saglarken” yapay zeka gibi yeni ortaya g¢ikan

61 Avrupa Parlamentosu, “EU Guidelines On Ethics in Artificial intelligence: Context
And Implementation”, 2019, Erisim Adresi:
https://www.europarl.europa.eu/RegData/etudes/BRIE/2019/640163/EPRS_BRI(
2019)640163 EN.pdf

European Commission, “About EC”. Erisim adresi:
https://commission.europa.eu/about-european-commission/what-european-
commission-
does_en#:~:text=The%20Commission%20helps%20to%20shape,international%?2
Odevelopment%?20and%?20delivering%20aid

62
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trendleri ele almak i¢in aciliyet duygusuna ihtiyaci oldugunu belirtmis ve
Komisyon’u bu hususlar1 uygulamaya koymaya davet etmistir®,

Avrupa Komisyonu, Nisan 2018’de “Avrupa i¢in Yapay Zeka” baslhigi ile
yapay zeka strateji belgesini yayinlamistir. Bu c¢alismada 23 farkli dilde
yaymnlanan belgenin Ingilizce versiyonu incelemeye almmustir. Belge
akademik bir dil kullanilarak hazirlanmistir. Belgenin anlasilabilir olmasi i¢in
okuyucunun yapay zekd hakkinda genel bir bilgi birikimi olmast
gerekmektedir.

Belgenin giris kisminda yapay zeka “belirli hedeflere ulasmak icin
cevrelerini analiz ederek ve belirli bir dereceye kadar ozerklikle harekete
gecerek akilly davranislar sergileyen sistemler” olarak ifade edilmistir. Ayrica
Avrupa iilkelerinden 6rnekler verilerek yapay zekanin enerjiden egitime,
finansal hizmetlerden ingaata kadar tiim sektorlerde neler yapabilecegine dair
ornekler verilmistir. Genel olarak belgede dikkat ceken konu ise yapay
zekanin toplumsal faydalarina yapilan vurgudur. Ayrica devam eden degisim
stirecinde bu hiz1 yakalayabilmek i¢in AB iiye iilkelerinin yapay zekanin
gelistirilmesi konusunda tegvik edilecegi belirtilmigtir®.

Bu belge yapay zekd konusunda bir Avrupa girisimini ortaya
koymaktadir. Genel amaglar ise sunlardir®®:

e AB’nin teknolojik ve endiistriyel kapasitesini ve yapay zekanin
ekonomi genelinde hem 6zel hem de kamu sektorleri tarafindan
benimsenmesini artirmak.

e Egitim ve Ogretim sistemlerinin modernizasyonunu tesvik ederek,
yetenekleri besleyerek, is gilicii piyasasindaki degisiklikleri
ongorerek, is giicli piyasasi gecislerini destekleyerek ve sosyal
koruma sistemlerini uyumlu hale getirerek yapay zekanin getirdigi
sosyo-ekonomik degisikliklere hazirlanmak.

8 Avrupa Konseyi, 2017. http://data.consilium.europa.eu/doc/document/ST-14-
2017-INIT/en/pdf

8 European Commission, “Communication From The Commission To The European
Parliament, The European Council, The Council, The European Economic And
Social Committee And The Committee Of The Regions: Artificial Intelligence for
Europe”, 2018, Erisim Adresi: https://eur-lex.europa.eu/legal-
content/EN/TXT/?7uri=COM%3A2018%3A237%3AFIN, sl.

6 Tbid, s.3.
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e Birligin degerlerine dayali ve AB Temel Haklar Sart1 dogrultusunda
uygun bir etik ve yasal ¢erceve saglamak.

e Son olarak belge, mevcut iiriin sorumlulugu kurallarina iliskin ortaya
cikan zorluklarin ayrintili bir analizini ve yapay zeka etik kurallarimin
gelistirilmesi i¢in Avrupa yapay zeka ittifaki araciligiyla paydaslarla
is birligini igermektedir.

20 sayfadan olusan belgede calismanin amacina uygun olarak, yapay
zeka ile baglantili “demokrasi”, “se¢im”, “etik” anahtar kavramlari aranmuistir.
Belgede “demokrasi” ve “se¢cim” kelimelerinin bulunmadigi tespit edilmistir.

Fakat dogrudan demokrasi terimi kullanilmasa da “Uygun bir etik ve
yvasal ¢ercevenin saglanmasi” baglig altinda “yapay zekdnmin gelistirilmesi ve
kullanimi konusunda bir giiven ve hesap verebilirlik ortamina ihtiya¢”
duyulmasi gerektigi ile ilgili vurgu yapilmistir. Bu belgede etik terimine yer
verilmese de gelecek ile ilgili ¢aligmalarda AB Temel Haklar Sarti (AB
icindeki insanlarm sahip oldugu tiim kisisel, yurttaglik, siyasi, ekonomik ve
sosyal haklar1) gozetilerek bir taslak olusturulacagina yonelik hazirlik
calismalarmin oldugu vurgusu yapilmigtir®.

B. insan Odakl Yapay Zekaya Giiven Olusturmak (2019)

Komisyon, Avrupa i¢in Yapay Zeka stratejisinde etik, giivenli ve son
teknolojiye sahip bir yapay zekay1 desteklemek adina “koordineli bir plan”
iizerinde ¢alismay1 onermistir. 2018 yilinin Aralik ayinda yayinlanan ve tiim
iiye devletler ile Norveg tarafindan imzalanan yapay zeka konusunda is birligi
beyanina dayanan koordineli bir plan teklifi Konsey tarafindan kabul
edilmistir. Bu teklif etik ve yasal ¢ercevenin olusturulmasi adina bir taslak
niteligindedir. Asil amag, sinir Gtesi is birligini tesvik etmek ve oniimiizdeki
on yilda kamu ve 6zel yatirimlari yillik en az 20 milyar Euro’ya ¢ikarmak igin
tiim oyuncular1 harekete gegirmektir®’.

Belgede etik degerlerin ayrica ele alinacagina dair isaretlerde bulunulmus
ve 2019 yilinin Nisan aymda “Insan Odakli Yapay Zekdya Giiven
Olusturmak” baglikl1 bir strateji belgesi daha olusturulmustur. Belge, Avrupa

% TIbid, s.13.

67 European Commission, “Communication From The Commission To The European
Parliament, The European Council, The Council, The European Economic And
Social Committee And The Commuttee Of The Regions Coordinated Plan On
Artificial Intelligence,” 2018, Erisim adresi: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52018DC0795
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Komisyonu ve paydaslartyla yapilan istisareler veiiye devlet
temsilcileriyle yapilan toplantilarin ardindan, Yapay Zeka Uzman Grubu
tarafindan Mart 2019°da revize edilerek Komisyon’a teslim edilmistir. Belge
Nisan 2019’da yaymlanmustir.

[k yaymlanan 2018 tarihli Yapay Zeka Strateji Belgesi’nde daha ¢ok
yapay zekanin egitimden saglik sektoriine kadar tiim alanlarda faydalarina
dikkat g¢ekilmistir. Bu sebeple bu calismada dogrudan “koordineli plan”
belgesi hakkinda degerlendirmelerde bulunulmamistir. 2019 yilinda
yaymlanan belgede ise daha oOnce lizerinde durulmayan yapay zeka ve
giivenirlilik sorununa dogrudan yer verilmistir.

Belgede yer alan “Yapay zekd kendi bagina bir amag degil, insan refahin
artirma nihai hedefiyle insanlara hizmet etmesi gereken bir aractir. Bunu
basarmak icin yapay zekdmin giivenilirliginin saglanmasi gerekmektedir.
Toplumlarimizin dayandigi degerlerin yapay zekdanin gelisme bicimine
tamamen entegre edilmesi gerekmektedir™® seklindeki ifade iizerine Avrupa
Komisyonu’nun yapay zeka endiseleri artmistir ve basligindan da anlasilacagi
iizere belge ile birlikte “temel insan1 degerler” giindeme gelmistir.

Bu belgede de “demokrasi”, “secimler” ve “etik” anahtar kavramlari
taratilarak su sonugclar elde edilmistir:

e Demokrasi terimi bir kez birligin insan haklar degerlerini agiklamak
adma kullamlmustir. Ayrica belgede “yapay zeka sistemlerinin
kullanimina 6zellikle fikir olusturma, siyasi karar alma veya se¢im
baglamlar1 dahil olmak {izere demokratik stirecle ilgili durumlarda
dikkatle yaklasilmalidir” denilerek, “se¢imler ve yapay zeka” temasi
ilk defa Komisyon belgelerinde yer almigtir®.

e Etik degerler ise, “Insan Ajans1 ve Gozetim, Teknik Saglamlik ve
Giivenlik, Gizlilik ve Veri Yonetimi, Seffaflik, Cesitlilik, Ayrimcilik
Yapmama ve Adalet, Toplumsal ve Cevresel Refah, Hesap
Verebilirlik” bagliklar altinda toplanmistir. Bu basliklar ise belgenin
genel amag ve yontemini belirleyen alt baghklardir™.

88 European Commission, “Communication From The Commission To The European
Parliament, The European Council, The Council, The European Economic And
Social Committee And The Committee Of The Regions: Building Trust in Human-
Centric Artificial Intelligence”, 2019, s.1-2.

% Tbid, s.6.

0 Tbid, s.4.
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Bu belge dogrudan genel se¢im siireglerinden bahsetmese de genel olarak
siyasal se¢im siireglerinde yapay zekd ve uygulamalar ile karsimiza ¢ikan
gizlilik, veri giivenligi, seffaflik, hesap verilebilirlik gibi g6z ardi edilen
ilkeleri somutlagtirmistir.

C. Yapay Zeka Uzerine: Miikemmel ve Giivene Yonelik Bir Avrupa
Yaklasim

19 Subat 2020°’de Komisyon, Yapay Zeka: Mikemmellik ve Giivene
Yonelik Bir Avrupa Yaklasimi konulu Beyaz Kitap’1 yayinlamistir. Beyaz
Kitap, yapay zekanin benimsenmesini tesvik ederek ve bu teknolojinin belirli
kullanimlarryla iligkili riskleri ele almakta ve ikiz hedefe nasil ulasilacagina
iligkin politika segceneklerini ortaya koymaktadir. Bu oneri, giivenilir yapay
zekd i¢in yasal bir cergeve Onererek giiven ekosisteminin gelistirilmesine
yonelik ikinci hedefi uygulamay1 amacglamaktadir. Teklif, AB degerlerine ve
temel haklara dayanmakta ve kullanicilara yapay zekd tabanli ¢oziimleri
benimseme konusunda giiven verirken, isletmeleri de bunlar1 gelistirmeye
tesvik etmeyi amaglamaktadir’.

Beyaz Kitap ayrica, AB Yapay Zeka Yasasi’nin hazirlanmasi siirecinde
net bir vizyon ortaya koyan temel bir kitapgik olma dzelligi tasimaktadir’. 27
sayfadan olusan belgede “demokrasi”, “se¢im”, “etik” anahtar kavramlari
aranmustir. Belgede demokrasi terimi dogrudan kullanilmasa da “demokratik
stireglerin” siirdiiriilmesinde yapay zeka sistemlerinin énemli bir role sahip

oldugu tlizerinde durulmustur. Ayrica “se¢im” kavramina hi¢ yer verilmemistir.

Bu belgede diizenleyici miidahalenin orantili olmasimi saglamaya
yardime1 olmak i¢in risk temelli bir yaklagimin olusturulmasina yonelik bir
teklif sunulmustur. Komisyon’un goriisiine gore tiiketici haklar1 ve temel
haklar yiiksek riskli olarak degerlendirilmelidir. Ornegin, yapay zeka
uygulamalarinin uzaktan biyometrik tanimlama ve diger izinsiz gozetim
teknolojileri amaciyla kullanilmasi yiiksek riskli degerlendirilmelidir. Etik
degerlere bu belgede dogrudan yer verilmemistir. Fakat Insan Odakli Yapay
Zekaya Giiven Olusturmak belgesinde ayrintilari ile agiklanan etik degerlere
atifta bulunularak; giivenilir, etik ve insan odakli yapay zeka hedefine ancak

! European Commission, “A European Approach To Excellence And Trust”, 2020, s.1.

2. European Commission, “Europe fit for the Digital Age: Commission proposes new
rules and actions for excellence and trust in Artificial Intelligence”, (2021).Erigim
adresi: https://ec.europa.eu/commission/presscorner/detail/en/IP_21 1682
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insanlarin yiiksek riskli yapay zeka uygulamalarina uygun sekilde katiliminin
saglanmastyla ulasilabilecegi ¢ikariminda bulunulmustur”.

D. Avrupa Parlamentosu ve Konsey’in Yapay Zekd Hakkinda
Uyumlu Kurallar1 Belirten (Yapay Zekd Kanunu) ve Baz Birlik
Mevzuatlarinda Degisiklik Yapilmasina Yonelik Diizenleme Teklifi

Bu o6neri, Komisyon’un 2019-2024 doénemi igin politika ilkelerini
aciklayan Bagkan Von der Leyen’in “Daha Fazlasi igin Calisan Bir Birlik”
baslikli politika ilkelerinde yer alan siyasi taahhiidiinii yerine getirmektedir.
Komisyon, bu teklif ile yapay zekanin risklerini ele alan ve Avrupa’yi kiiresel
olarak lider bir rol oynayacak sekilde konumlandiran yapay zekaya iligkin ilk
yasal gerceveyi onermistir. Teklif, yapay zekanin belirli kullanim risklerini ele
almay1 ve bunlar1 4 farkli seviyeye ayirmayi amaglamaktadir: kabul edilemez
risk, yiiksek risk, sinirli risk ve minimum risk. Yonetmelik ayn1 zamanda
yapay zekada miikemmellik ekosistemi olusturmanin ve AB’nin kiiresel
rekabet etme yeteneginin giiclendirilmesinin de anahtari olarak goriilmektedir.

108 sayfadan olusan teklifin ¢caligsma agisindan énemli olmasinin sebebi
dogrudan siyasal secimler bagligi altinda ifade edilmese de deepfake
uygulamasina atifta bulunmus olmasidir. Yonetmelige gore, kisiler bir yapay
zeka sistemiyle etkilesime girdiginde, duygular veya o6zellikleri otomatik
araclarla tanindiginda, kisilerin bu durum hakkinda bilgilendirilmesi
gerekmektedir. Orijinal icerige 6nemli Ol¢lide benzeyen goriintii, ses veya
video igerigi olusturmak veya degistirmek icin bir yapay zeka sistemi
kullaniliyorsa, igerigin otomatik araglarla olusturuldugunu agiklama
yiikiimliiliigii bulunmalidir™. Sonug olarak her seyi kapsayan bu yasal teklif,
secim stireclerinde de sikca karsimiza ¢ikan “gergekei yalan haberlerin” 6niine
gecilebilecegini vadetmektedir.

Ayrica teklifin 15. maddesinde yapay zekénin kdétiiye kullanilabildigi,
manipiilatif, somiiriicii ve sosyal kontrol uygulamalari i¢in yeni ve gii¢li
araclar saglayabildigi belirtilmistir. Bu tiir uygulamalarin zararli oldugu hatta
yasaklanmas1 gerektigi vurgusu yapilarak, Birligin insan onuruna saygi,
Ozgiirlik, esitlik, demokrasi ve hukukun tstiinliigii gibi ilkelerini somiirdiigii
ifade edilmistir’™.

8 European Commission, “A European Approach To Excellence And Trust”, 2020, s.3.

™ European Commission, “Regulation Of The European Parliament And Of The Council
Laying Down Harmonized Rules On Artificial Intelligence (Artificial Intelligence
Act) And Amending Certain Union Legislative Acts”, 2021, s.14.

> Ibid, s. 21.
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E. Avrupa Birligi Yapay Zeka Yasasi

Yapay Zekad Yasasi’nin olusmasi siirecinde yani 2018-2024 yillar
arasinda Avrupa Konseyi, Avrupa Komisyonu ve Avrupa Parlamentosu
arasinda karsilikli gériismeler gerceklesmistir. Yapay zeka da bu siire zarfinda
kendini gelistirmis ve hem faydali olabilecek gelismelere hem de insan
haklarin1 zedeleyen gelismelere imza atmistir. AB icerisinde Parlamento’nun,
Komisyon’un ve diger paydaslarinin ortak ¢alismalari ile hem bugiinii hem de
yarin olabilecek yeni gelismelere karsilik ortak bir karar ile diinyada da ilk
olan AB Yapay Zeka Yasasi, Parlamento’da oy ¢oklugu ile 13 Mart 2024
tarihinde kabul edilmistir. Kanun, yapay zeka uygulamalarini dort risk
kategorisine ayirmaktadir. Ilk olarak, Cin’de kullanilan tiirden devlet
tarafindan yliriitiilen sosyal puanlama gibi kabul edilemez risk olusturan
uygulamalar ve sistemler yasaklanmistir. Ikincisi, is bagvurusunda bulunanlar
siralayan 0z gecmis tarama araci gibi yiiksek riskli uygulamalar belirli yasal
gerekliliklere tabi tutulmustur. Ugiincii risk ise sinirh risk yani yapay zeka
kullaniminda seffaflik eksikliginden kaynaklanan riskleri ifade etmektedir.
Yapay Zeka Yasasi, insanlarin gerektiginde bilgilendirilmesini saglamak ve
giiveni artirmak icin belirli seffaflik ylikiimliilikleri getirmistir. Son olarak,
acikea yasaklanmayan veya yiiksek riskli olarak listelenmeyen uygulamalar,
biiyiik 6l¢iide diizenleme dis1 birakilmistir™.

Yasa’nin uygulanmasindan ise Subat 2024’te Komisyon biinyesinde
kurulan Avrupa Yapay Zekd Ofisi sorumludur. Yasa, yapay zeka
teknolojilerinin insan onuruna, haklarina ve giivenine saygi duydugu bir ortam
yaratmayl amaglamaktadir. Ayn1 zamanda c¢esitli paydaglar arasinda yapay
zeka alaninda is birligini, yeniligi ve arastirmay1 da tesvik etmektedir. Ayrica,
yapay zekd yonetisimi konusunda kiiresel uyum ihtiyacimi kabul ederek,
yapay zeka konularinda uluslararasi diyalog ve is birligine girmektedir.

459 sayfadan olusan Yasa’da siireg igerisinde lizerinde durulmadan tistii
kapali atiflarla agiklanan “demokrasi” ve “siyasal se¢imler” ayrintilari ile ele
almarak yasallastirtlmistir. 19 defa demokrasi kavrami ve 4 defa “se¢im”
kavramina yer verilmis ve yiiksek risk kategorisinde degerlendirilmistir. Etik
kavramina ise 13 defa yer verilmistir. Madde 27, 2019 yilinda belirlenen etik
degerlere atifta bulunmustur. Yapay zeka sistemlerinin insanlara hizmet
etmesini ve demokratik siirecleri desteklemesini saglamak amaciyla etik
ilkelerin tasarima entegre edilmesi gerektigi savunulmustur’’.

6 EU Artificial Intelligence Act, 2024, Erisim Adresi:
https://artificialintelligenceact.eu/
" European Parliament, “Artificial Intelligence Act”, 2024, 5.26.
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Yasa’nin 62. maddesi AB’nin “yapay zeka ve segimler” tartigmasina karst
tepkisini ozetler niteliktedir: “Secgim veya referandum sonuglarini veya gercek
kisilerin oylarini etkilemeye yonelik kullanilan Al sistemlerinin, Avrupa
Parlamentosu ve Konseyi Yonetmeligi (AB) 2024/... hiikiimleri sakli kalmak
kaydiyla, AB'nin Sart'in 39. maddesinde giivence altina alinan secme hakkina
yonelik aswri dis miidahale risklerini ve demokrasi ile hukukun iistiinliigiine
olumsuz etkileri ele almak amaciyla, gergek kisilerin oylarin etkilemek icin
kullanilacak olan yapay zeka sistemleri yiiksek riskli yapay zeka sistemleri
olarak siniflandirilmalidir. Ancak gergek kisilerin dogrudan maruz kalmadigi
yapay zeka sistemleri, yani se¢im veya referandumlar sirasinda kullanilan
araglar gibi ¢iktilar, idari ve lojistik agidan politik kampanyalar: diizenlemek,
optimize etmek ve yapuandirmak icin kullanilan yapay zeka sistemleri bu
kapsamin disinda tutulmahdir.”™

Eger bir uygulama yiiksek risk faktorii olusturuyorsa yalnizca belirli
zorunlu gerekliliklere uymalar1 halinde Birlik pazarinda sunulmali veya
kullanilmalidir. Buna ornek olarak, sirketler bir yapay zeka sistemiyle
etkilesime girdiklerinde, bariz olmadigi veya yapay zeka sug tespiti gibi yasal
amaglar icin kullanilmadigi siirece  kullanicilar1  bilgilendirmeleri
gerekmektedir. Sentetik igerik (deepfake gibi) olusturan yapay zeka sistemleri,
ciktilarin1 yapay olarak olusturulmus olarak isaretlemelidir. Sirketler ayrica,
yasal amaglar igin olmadigi siirece, duygu tanima veya biyometrik
kategorizasyon i¢in yapay zeka kullandiklarinda kullanicilart bilgilendirmek
zorundadir. Bir yapay zeka sistemi igerik olusturur veya degistirirse, sirket
bunu, yasal amaglar i¢in olmadigi veya icerik sanatsal/hicivsel olmadigi
siirece ifsa etmelidir’®.

Belirli yapay zekd uygulamalarina uyulmamasi halinde sirketlere 35
milyon Euro’ya veya sirketin yillik cirosunun % 7’sine kadar para cezasi
verilebilir. Yanlis veya yaniltici bilgi saglanmasi, 7,5 milyon Euro’ya veya
sirketin y1llik cirosunun % 1’ine kadar para cezasina yol agabilir. KOBI’ler
daha diisiik para cezalari alacaktir. Para cezasmin ciddiyeti, ihlalin niteligi,
sirketin bilyiikliigii ve dnceki ihlaller dahil olmak tizere ¢esitli faktorlere bagh
olacaktir. Uye iilkeler, verdikleri para cezalarim1 her yil Komisyon’a
bildirmelidir®.

8 Ibid, 5.62.
" 1Ibid, s. 282-286.
8 Ibid, s.390-392.
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Madde 62’de, demokrasinin temel araglarindan biri olarak goriilen
secimlerde kullanilan yapay zekad uygulamalarinin se¢im veya referandum
sonucglarin1  etkilemeye yonelik olarak smiflandiriimas:  gerekliligi
vurgulanmaktadir. Ancak politik kampanyalar1 diizenlemek i¢in kullanilan,
dogrudan se¢menleri etkilemeyen yapay zeka sistemleri bu kapsamin disinda
tutulmalidir. Bu, secim siireglerinde teknolojinin kullanilmasini desteklerken,
uygulamalarin kullanilmasi prosediirleri ve cezalar ise demokratik siireclere
zarar verebilecek miidahale risklerini azaltmay1 hedeflemektedir.

AB Yapay Zeka Yasasi incelendiginde somut yaptirimlardan para cezasi
one ¢ikmaktadir. Yasa’nin yaptinm giicii degerlendirildiginde daha cok
onleyici tedbirler almay1 hedefledigi goze carpmaktadir.

Sonuc¢

AB Yapay Zeka Yasasi’nin gelisim siireci 2018 yilindan 2024 yilina
kadar siiregelen bir donemi kapsamaktadir. AB Yapay Zeka Yasasi, Avrupa
Komisyonu tarafindan yazilmigtir. Ancak bu yasa tasarisi iizerinde AB’nin
diger kurumlari da calismus ve goriis bildirmistir. Ozellikle Avrupa
Parlamentosu ve AB Konseyi, yapay zeka alaninda diizenlemeler yapilmasi
konusunda 6nemli roller {istlenmistir. Bu kurumlar, AB Yapay Zeka Yasast’yla
ilgili siiregte katkida bulunmus ve nihai metnin olusturulmasina yardimci
olmuslardir.

Komisyon tarafindan yazilan her teklifin ardindan eksik kalan ya da siire¢
igerisinde gelisen sorunlar admna yeni teklifler hazirlanmigtir. Belgeler
birbirlerine paralel sekilde ilerleme kaydetmistir.

Avrupa Parlamentosu ve AB Konseyi tarafindan sunulan resmi belgeler,
yasa teklifleri ve strateji dokiimanlari, toplumsal ve siyasi baglamda iiretilen
sosyal iiriinler olarak ele alinmistir. Hammersley ve Atkinson’un yaklagimina
uygun olarak, bu belgeler yalnizca igerikleriyle degil, ayn1 zamanda iiretilme
stirecleri, katkida bulunan kurumlar ve toplumsal baglamlariyla birlikte
degerlendirilmistir. Aragtirmanin temel problemi olan “Yapay zekd
uygulamalar: neticesinde ortaya ¢ikan demokrasi agiklar: igin Avrupa
Komisyonu nasil tamimlamalarda bulunmus ve ne tiir onlemler almistir?”
sorusu cergevesinde bir degerlendirme yapildiginda belgelerde demokrasi ve
secim konulart dogrudan yer alamamakla birlikte etik konusu iginde
sayilabilecek insan odakli yaklagim, hesap verilebilirlik gibi kavramlar sikg¢a
vurgulanmistir. Bunun yami sira, AB Yapay Zeka Yasas1 cercevesinde ise
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demokrasi ve segimleri risk kategorisinde gostererek etik baglamda ¢6ziim
Onerileri liretilmistir.

Belgelerin sosyal baglami dikkate alinarak bir degerlendirme
yapildiginda, ise AB Yapay Zekd Yasasi siirecinin zaman iginde nasil
sekillendigini ve bu siirecte demokrasinin korunmasi ile ilgili tartismalarin
nasil evrildigi ortaya c¢ikmaktadir. 2018-2024 doneminde ortaya konulan
belgeler, birbirini tamamlayici nitelikte olup, her yeni teklifte eksik kalan
yonlerin gelistirilmesi hedeflenmistir. Bu baglamda, Hammersley ve
Atkinson’un etnografik belge inceleme yontemine gore yapilan analiz,
AB’nin yapay zeka diizenlemelerindeki asamalar1 ve demokrasiyi nasil goz
oniinde bulundurdugunu tarihsel ve toplumsal bir ¢cer¢evede anlamamiza katki
saglamaktadir.

Teklifler incelenirken galismanin amacina uygun olarak “demokrasi”,
“secimler”, “etik” kavramlar: taratilarak degerlendirmelerde bulunulmustur.
Bunun sonucunda “Avrupa igin Yapay Zeka Strateji Belgesi”, yapay zekanin
Avrupa’da toplumsal faydalaria odaklanarak, teknolojinin gelistirilmesi ve
benimsenmesi i¢in bir g¢erceve sunmustur. Belge, AB’nin teknolojik
kapasitesini artirmayi, egitim sistemlerini modernize etmeyi, sosyo-ekonomik
degisikliklere hazirlik yapmayi ve uygun bir etik ve yasal ¢ergeve saglamayi
amaglamaktadir. Ancak belgede “demokrasi” ve ‘“se¢cim” terimlerine
dogrudan yer verilmemis, fakat giiven ve hesap verebilirlik ihtiyaci
vurgulanarak etik kurallarin gelecekteki c¢alismalarda ele alinacagi
belirtilmistir.

2019°da yayimlanan “Insan Odakli1 Yapay Zekadya Giiven Olusturmak
Strateji Belgesi”, yapay zekanin insan refahini artirma amaciyla giivenilirlik
ve etik degerler acgisindan entegre edilmesini vurgulamistir. Bu belgede de,
demokrasiyi ve se¢im siireglerini dogrudan ele almamakla birlikte, yapay zeka
uygulamalarinda gizlilik, veri gilivenligi ve seffaflik gibi ilkelerin nemi
iizerinde durulmustur.

2020°de yayinlanan Beyaz Kitap ise yapay zekanin benimsenmesini
tesvik etmek ve teknolojinin risklerini ele alarak giivenilir bir yapay zeka
ekosistemini gelistirmeyi amaclamaktadir. Ozellikle risk temelli bir yaklagim
oneren Beyaz Kitap, tiiketici haklar1 ve temel haklart yiiksek riskli olarak
degerlendirirken, yapay zekd uygulamalarinin etik degerlere uygunlugunu
saglamak icin Insan Odakli Yapay Zekidya Giiven Olusturmak Strateji
Belgesi’ndeki ilkelere atifta bulunmaktadir. Ancak belgede demokrasi ve
secim kavramlarina dogrudan yer verilmemistir.
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Sunulan teklifler ilk basta yapay zekay:1 tanimlamak ve diinyada liderlik
edebilmek icin AB sirketlerinin yapay zeka alaninda gelismesini saglamak
amaci ile tesvikleri igermistir. Fakat AB’nin de sik¢a vurguladigi insan haklari
ve etik kurallar yapay zeka gelismelerinin kotii niyetli kullanilmasi ile zarar
gérmeye baglamistir. Bu sebeple Avrupa Komisyonu tarafindan sunulan
tekliflerin tiimiinde olusturulacak herhangi bir yasal mevzuatin ya da tesvik
edilecek herhangi bir yapay zeka uygulamasinin insan haklarina aykirilik
gosterilmeyeceginin garantisi verilmeye ¢aligiimistir.

2021 yilindan yayinlanan Yapay Zeka Yasasi, yapay zekanin risklerini ele
alarak Avrupa’y: kiiresel bir lider konumuna getirmeyi amaglayan ilk yasal
cerceveyi sunmaktadir. Bu teklif, yapay zekd kullanimini1 kabul edilemez,
yiiksek, smirli ve minimum risk seviyelerine ayirarak diizenlemeyi
hedeflemektedir. Ozellikle deepfake gibi manipiilatif yapay zeka
uygulamalarina karst onlemler almayi ve bu tiir iceriklerin {iretiminde
seffaflig1 zorunlu kilmay1 amaglamaktadir. Yonetmelik, yapay zekanin kotiiye
kullanilmasinin Avrupa’nin temel degerlerine zarar verdigini vurgulayarak, bu
tiir uygulamalarin yasaklanmasi gerektigini savunmaktadir.

Son olarak AB Yapay Zeka Yasasi, yapay zeka uygulamalarini dort risk
kategorisine ayirarak, 6zellikle demokrasi ve segimlerle ilgili yiiksek riskli
yapay zeka sistemlerini diizenlemeyi hedeflemektedir. Yasa, secim veya
referandum sonuglarini etkilemeye yonelik yapay zeka sistemlerini yiiksek
riskli olarak simiflandirirken, politik kampanyalar1 idari ve lojistik agidan
diizenleyen ancak dogrudan se¢menleri etkilemeyen yapay zeka sistemlerini
bu kapsamin diginda tutmaktadir. Boylece, Yasa’da demokratik siireglerin
korunmasi ve etik ilkelerin yapay zeka sistemlerine entegrasyonu
vurgulanmakta, yapay zekanin demokratik siiregleri desteklemesi ve insan
haklarina saygi gostermesi amaglanmaktadir.

Sonug olarak AB Yapay Zeka Yasasi kapsaminda “se¢imlerden” agikca
s0z edilmistir. Fakat siyasal se¢imlerden acikca ilk defa 2024 yilinda soz
edilmis olmasi ge¢ kalinmus bir siireci ifade etmektedir. Tesvik, yatirim gibi
finansal konulardan oOnce “siyasal segimlerin” korunmaya alinmasi
gerekmektedir. Secimler genis bir siireci kapsamaktadir. Bu siiregte bireyin
Ozgiir iradesinin beslenmesi gerekmektedir. Aksi takdirde oniine gecilemedigi
durumlarda, bireyler bagka kisi ve kurumlarin etkisi altinda kalabilir. Bunun
sonucu olarak internetin arkasmma siginmis otoriter rejimlerin agiga
¢ikabilmesi muhtemel olabilir.
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Caligmanin sonuglari, etnografik inceleme agisindan, yapay zekanin
toplumsal ve politik etkilerini anlamak i¢in 6nemli bir ¢er¢eve sunmaktadir.
Avrupa’nin yapay zeka diizenlemeleri, demokratik siire¢lerin korunmasi, etik
degerlerin entegrasyonu ve insan haklarina saygi gibi konular {izerinde
yogunlagsmaktadir. Ancak siirecin bagindan itibaren belgelerde dogrudan
“demokrasi” ve “se¢cim” kavramlarina yer verilmemesi, bu dnemli meselelerin
yeterince vurgulanmadigini gostermektedir.

Ortaya cikan bir baska sonug ise iilkeler arasi esitsizlik sorunudur.
Belgelerin ¢iktilari hem maliyet hem de teknolojik diizey agisindan
degerlendirildiginde {ilkeler aras1 esitsizlikleri de derinlestirecegi ifade
edilebilir. Avrupa, yapay zekd konusunda kendi yasalarini ve standartlarini
kiiresel olgekte yayma giicline sahip oldugunda, bu durum diger iilkelerin
pazarlara erigimini kisitlayabilir. Ayrica yaptirnmlar ve diizenlemeler, bu
kurallara uyum saglamak icin egitim ve kapasite gelistirmeyi gerektirir.
Gelismis ve az gelismis / gelismekte olan iilkelerin yapay zeka teknolojilerine
erisimi ve bu erigimin yarattig1 sorunlar1 dnleyici politikalarin maaliyeti her
iki tilke grubu arasindaki ugurumu derinlestirme potansiyeline sahiptir. Ayrica
yapay zeka teknolojilerini elinde bulunduran iilkelerin diger iilkeler
tizerindeki yeni bir hegemonya bigimini olusturacagi da durumun bir baska
sonucudur.

Etnografik inceleme, bu belgelerin ve Yasa’nin toplumda nasil
algilandigini, farkli paydaslarin bu konulara nasil yaklastigini anlamak igin
kritik bir rol oynamaktadir. Bu siiregte, kamuoyu basta olmak {izere, akademik
gevrelerin, sivil toplum kuruluslarinin ve teknoloji uzmanlarinin gorisleri
onemlidir. Tepkilerin, elestirilerin ve geri bildirimlerin belirlenmesi, yasalarin
etkinligini artirabilir ve gelecekteki diizenlemelere yon verebilir. Bu nedenle
farkli gruplarin, yapay zekanin kullaniminin ve etkilerinin nasil diizenlenmesi
gerektigine dair gorlslerini paylagmalari tesvik edilmesi hem demokratik
stireclerin saglikli islemesi hem de yapay zekdnin etik kullanimi igin
gereklidir. Ayrica bu geri bildirimler, yasalarin uygulanma agamasinda
giincellemeler ve diizenlemeler yapilmasma olanak taniyabilir. Ornegin
yiiksek riskli yapay zeka sistemlerinin diizenlenmesi konusunda kamuoyunun
daha fazla katilimi saglanarak, demokrasinin ve bireysel haklarin korunmasi
adimna etkili ¢ozlimler gelistirilmelidir. Sonug olarak, yapay zeka yasalarinin
ve belgelerinin tartigilmasi, yalnizca hukuki bir gereklilik degil, ayn1 zamanda
demokratik bir katilim siireci olarak goriilmelidir.

Teknolojinin hizli gelisimi géz 6niine alindiginda, yasal diizenlemelerin
stirekli olarak glincellenmesi gerekliligi ortaya ¢ikmaktadir. Bu Yasa, 6zellikle
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kotii niyetli yapay zeka uygulamalarini sinirlama ve cezai yaptirimlar
uygulama agisindan 6nemli bir adim olarak degerlendirilse de ne derece etkili
olacagi zamanla anlagilacaktir. Yasa’nin temel hedeflerinden biri, iceriklerin
yapay zeka ile iiretildiginin seffaf bir sekilde ifade edilmesini saglamak ve
boylece potansiyel kotliye kullanimlarin Oniine ge¢mektir. Ancak bu
diizenlemeler yalmzca AB iiye iilkeleri icin gecerlidir. Internetin kiiresel
dogasi nedeniyle, AB yalnizca kendi vatandaslarini koruyabilmektedir; diger
iilkelerin vatandaslarimin korunmasi konusunda Yasa’nmin nasil bir etki
yaratacagl ise belirsizligini korumaktadir. Bu baglamda, AB’nin dis
simirlarinin 6tesinde  etkili olabilecek stratejiler gelistirmesi, gelecekteki
calismalar i¢in temel bir 6neri niteligi tasimaktadir.

Bunlara ek olarak gelecek galigmalar 2024 ve 2029 secimleri arasinda
Yapay Zeka Yasast’nin uygulanigini karsilastirarak, bu siirecin demokratik
isleyise etkilerini karsilastirmali bir perspektifle inceleyebilir. 2029 Avrupa
Parlamentosu se¢imlerinde Yapay Zekd Yasasi’nin uygulanmasi ve olasi
ihlallerin demokratik siiregler iizerindeki etkisine odaklanilabilir. Bu
baglamda, Yasa’nin se¢im giivenligi ve demokratik normlarin korunmasi
iizerindeki roliinii arastirmak, dijital demokrasinin gelecegi hakkinda énemli
bulgular saglayabilir.
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European Union Politics orijinal ismiyle 2003 yilinda Cini ve Pérez
tarafindan yayima hazirlanan bu eser, sonuncu baskis1 2022 tarihinde olmak
lizere ilk yayimlandigi tarihten itibaren yedi kez okur ile bulusmustur.! Bu eser
hakkinda bir inceleme metni ortaya koymamin c¢esitli sebepleri
bulunmaktadir. Bunlardan ilki, eserin ortaya ¢ikmasinin iizerinden yaklagik
ceyrek asir gegmis olmasina ragmen, katkida bulunan yazarlarin gelisen ve
degisen kosullar1 dikkate alarak esere giincellik kazandirabilmis olmalaridir.
Avrupa Birligi (AB) tarihi, kurumlari, politikalar1 ve hukuku basta olmak
iizere, AB’nin hemen hemen tiim yonlerinin ele alindig1 bu eseri giincel kilan,
her yeni baskida birligi ilgilendiren gilincel meselelerin metne dahil
edilmesidir. Ornegin, 2016 baskisinda Brexit tartigmalar1 ve bu eksende iiye
bir {ilkenin iyeligini sonlandirmasinin, AB’nin gelecegine olas1 etkilerinin
tartisilmasi; 2019 ve son olarak 2022 baskilarinda ise COVID 19, gb¢men ve
iklim krizi gibi global ¢apta etkileri olan meselelerin metne dahil edilmesi, bu
calismay1 gilincel kilmaktadir. Ancak bu eseri giincel kilan &zelligi, sadece
yeni konu ve tartismalarin yeni boliim baslhiklar1 altinda metne dahil
edilmesinden ibaret degildir. Her yeni baskida, tiim eser gozden gegirilerek,
metnin sistematigi ve akicilig1 da saglanmaktadir. Ornegin, gdzden gegirilmis
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13. Boliim, Avrupa Birligi Adalet Divani’nin (ABAD) AB'in bir kurumu
olarak tarihini, roliinlin nasil evrildigini ve aragtirmacilarin AB'nin kurumsal
yapisinin yarglt kolunun siyasi dinamiklerini nasil kavrayabileceklerini
incelemektedir. Eserin gilincelligini korumasi igin ortaya konulan bu
olaganiistii ¢caba, bu kitap hakkinda inceleme metni ortaya koymamin birinci
sebebidir.

Avrupa Birligi ¢aligmalar1 yiirliten aragtirmacilar ig¢in bu eser, her biri,
alaninda uzman arastirmacilar tarafindan kaleme alinan bes ana boliim ve 29
alt bolimden olusmakta? ve Tiirkiye’nin iiyelik amacma ulasip
ulasamamasindan bagimsiz olarak, muhakkak istifade edilmesi gereken bir
calismadir.® Basucu niteliginde bir kaynak olmasina ragmen, hakkinda heniiz
bir inceleme yazilmamis olmasi, bu inceleme girisimimin ikinci sebebidir. Son
olarak, Avrupa Komisyonu tarafindan saglanan ve bursiyerlere Avrupa’da
lisansiistli egitim firsati sunan prestijli Jean Monnet bursuna yonelik
Tiirkiye’de artan yogun talep, bursiyer adaylarin1 kaynak arayisina
itmektedir.* Bu eserin bu amaca hizmet etme potansiyeli nedeniyle, ayr1 ayri
adaylara eser tavsiye etmek yerine, bu eser hakkinda inceleme calismasi
yapmanin, daha biiylik bir kitleye hitap edebilecegi gercegi, bu inceleme
metninin ortaya ¢ikmasinin nihai ve nispeten spesifik nedenidir.

Giris boliimiinde Cini ve Pérez, birligin 2. Diinya Savasi sonrasi
kurulmasinin sebeplerine odaklanmakta ve Almanya’nin yeniden insasi ve
rehabilitasyonunun kitada barisin tesis edilebilmesi i¢in elzem olduguna
dikkat cekmektedirler. Ancak, Almanya’nin her iki diinya savasini baglatan ve
bu yoniiyle kitanin giivenligini tehdit etme potansiyeline sahip iilke
konumunda oldugu gergegi gbéz Oniinde bulunduruldugunda, bu iilkenin
yeniden insa siirecine yapilan itirazlarin, o dénem icin mesnetsiz olmadig1
serhi de diistilmektedir. Bu riske ragmen, birligin kurulmasi ve genislemesi,
yazarlar tarafindan biiyiikk bir basar1 olarak goriilmektedir. “Her ne kadar
birlik, kimilerince Avrupa’min problemlerine ¢oziim iiretmek yerine bu

2 Metinde ana boliimlerden bahsedilirken, ana béliim seklinde vurgulamayi tercih

etmemin sebebi, bu bolimlerin alt bolimler ile karigma ihtimalinin Oniine
gecmektir.

Bahsi gecen ana boliimler su sekildedir; (i) Tarihsel Baglam (s.7), (ii) Teorik ve
Kavramsal Yaklasimlar (s.51), (iii) Kurumlar ve Aktorler (s.139), (IV) Politika ve
Politika Uretimi (5.233), (V) Problemler ve Tartismalar (s.371).

Bursiyer adaylarinin istifade edebilecegi bir bagka degerli kaynak i¢in bkz. Akcay,
Belgin ve Gogmen, Ilke (Editér), Avrupa Birligi: Tarihge, Teoriler, Kurumlar ve
Politikalar, Ankara, Se¢kin Yayinlari, 2023.
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problemlerin bir par¢asi olarak goriilse de, Avrupa biitiinlesmesi stirecinin ve
Avrupa’'nin degisen dig kosullara kendisini uyarlayabilme konusunda ortaya
koydugu dirayetli durusun hafife alinmamasi gerekmektedir.” (s.2)

Birligin kurucu babalarindan Jean Monnet’ in, Avrupa’da baris ve
istikrarin ancak Fransa ve Almanya arasindaki tarihsel diismanligin bitmesiyle
miimkiin olabilecegine yonelik so6zlerine atif yapilan kitabin ikinci
boliimiinde, AB projesinin, birbiriyle ¢atisan iki ekol fikrin ortaya ¢ikmasiyla
basladigma isaret edilmektedir. Italyan federalist Spinelli’nin liderligini
yaptig1 ilk goriis, “Avrupa Birlesik Devletleri” olarak adlandirilan ve “biiyiik
patlama” olarak deklare edilen birlik fikrini savunurken, diger yanda daha
rasyonel ve pragmatik ekolii temsil eden Jean Monnet ve Robert Schuman gibi
onciiler, daha yavag ama tedrici bir biitiinlesme siirecini savunmaktadirlar.
(s.10-12)

Cini ve Pérez, Avrupa Birligi 'ni, kurumsallagmis ve iyi isleyen karar alma
mekanizmalar1 aracilifiyla ortak ve esglidiim cercevesinde hareket etme
becerisine sahip liberal ve demokratik {ilkelerin olusturdugu bir aile olarak
tanimlamakta ve bu ailenin parcasi olan iiye iilkelerin, sadece kurucu
sozlesmelere taraf olmakla kalmayip, ayni zamanda demokrasi, insan haklar
ve sosyal adalet gibi ortak degerlere de sahip olmalar1 gerektigine vurgu
yapmaktadirlar. Bu nedenle, kuliiblin parcasi olmayi1 amagclayan iilkelerin,
politik ve ekonomik kriterleri -yani liberal demokrasi ve serbest piyasa
ekonomisi sartlarini- kiimiilatif olarak saglamalari gerektigini agikc¢a ortaya
koyan = Kopenhag  Kriterleri’ni, bir  doniim  noktasi  olarak
degerlendirmektedirler. (s.115; 267-271)

AByi Ileri Tasimak: Lizbon Donemi baslikli iigiincii alt boliimde, Avrupa
Anayasasi fikrinin 2005 yilinda 6nce Fransa’da, ii¢ glin sonra da Hollanda’da
yapilan referandumlarda reddedilmesi nedeniyle rafa kalktigin1 ve bu nedenle
2007 yilinda Lizbon Antlasmasi’nin imzalandigini ifade eden Clive Church
ve David Phinnemore, bu bdliimde “daha fazla biitiinlesme” fikrinin
taraftarlar ile karsitlarinin ileri stirdiikleri argiimanlari
degerlendirmektedirler. Avrupa Anayasasi ile tecessiim ettirmek istedikleri
daha fazla biitiinlesme fikrinin, referandum araciligiyla reddedilmis olmasinin
nedenini, metnin “anayasa” ismiyle Avrupa vatandaglarinin Oniine
konulmasina baglayan biitiinlesme taraftarlari, Avrupa uluslarin1 “alarma
geciren” anayasa ibaresinin metinden ¢ikarilmasi durumunda, daha fazla
biitiinlesme fikrinin destek bulacagim iddia etmislerdir.(s.41) Biitlinlesme
karsitlar ise, reddedilen Avrupa Anayasasi’nin isminde ve iceriginde yapilan
kozmetik degisiklikler neticesinde 2007 yilinda ortaya konulan Lizbon
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Antlagsmasi’nin, “reddedilen anayasayi dolanma” anlamina geldigini iddia
etmektedirler. (s.42) Siireci “anayasasiz anayasalastirma’ olarak tanimlayan
Euroskeptikler arasinda bulunan Birlesik Krallik Bagimsizlik Partisi (UKIP)
lideri Nigel Farage’a gore Lizbon Antlagsmasi, Avrupa Birligi biitiinlesme
stirecinin sonunun baslangici anlamina gelmektedir.

Biitiinlesme Teorileri’nin ele alindig1, Teorik ve Kavramsal Yaklagimlar
bashikli ikinci ana béliimde sirasiyla, Neo-fonksiyonalizm (Yeni Islevselcilik)
(s.53), Hiikiimetlerarasicilik (s.67) ve Avrupalilagsma (s.112) teorilerine yer
verilmektedir. Bahsi gecen bu boliimlerin yazarlar1 -Carsten Streby Jensen,
Michelle Cini, Tanja A. Borzel ve Diana Panke- zikredilen bu teorileri, sadece
birligin iizerine inga edildigi bir takim teorik ve soyut kavramlar olarak ele
almanin Gtesinde, bu teorilerin birligin kurulus, genisleme ve biitiinlesme
siirecinde neden ve nasil esas alindigini ve karar alma mekanizmalarinda bu
teorilerin oynadigi rolii de akici bir dil ile anlatmaktadirlar. Ornegin,
Avrupalilagsma teorisinin ele alindigi sekizinci boliimde, iiye iilkelerin AB
politikalarini sekillendirme konusunda gosterdikleri basari ile bu politikalarin
birlik tarafindan benimsenmesi neticesinde yerel diizeye aktarilmasi sirasinda
iiye {ilkenin karsilasacagt muhtemel problemler arasindaki negatif
korelasyona vurgu yapmaktadirlar.

Yukaridan asagi ve asagidan yukari Avrupalilasma ayrimia deginen
Borzel ve Panke, ikinci durumda, iiye iilkenin Avrupalilasabildigi 6lciide
birlik politikalarmi sekillendirme kapasitesinin arttigi ve bu politikalari
sekillendirebildigi 6l¢iide, kendi standartlarini birlik ile uyumlu hale getirmek
icin ¢abalamak yerine birligin, bu iilkenin standartlarina ayak uydurmasini
talep etme firsatina eristigini ifade etmektedirler. Bu konuda spesifik olarak
Danimarka’nin ¢evre politikalarindaki hassasiyeti ornek gosterilmistir.
Birligin standartlarinin iizerinde gevre politikalart belirlemeyi ve uygulamayi
basaran Danimarka, bu konuda birlik standartlarinin yiikselmesinde dncii bir
rol oynamustir. (s.116-122)

Ancak bu bdliimde, aday iilkelerden beklenen demokratik performans ve
miiktesebat uyumunun, iyelik gergeklestigi taktirde, birlik igindeki
yeknesakligin  saglanmasina nasil katkida bulunabilecegi ve AB
politikalarinin  yerel diizeyde uygulanmasi sirasinda aday iilkelerin
performansinin, bu {iilkelere kaynak aktarimini nasil etkileyebilecegi
konusunda yapilabilecek bir degerlendirme, bu bdliimii daha zengin
kilabilirdi. Adaylik statiisiine sahip iilkelerin, iiyelik statiisiinii kazanmalari
durumunda, birlik iizerinde olusturabilecekleri yiik, birlik tarafindan
hesaplanmaktadir. Dolayisiyla biitiinlesme teorilerinin ve {iye iilkelere tam
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entegrasyon hedefine ulasilabilmeleri i¢in yapilan kaynak aktariminin
islendigi bu bolimde, halihazirda adaylik statiisiinii haiz olan iilkelerin
katettikleri ve katetmeleri gereken mesafe ve iiyelik siirecinde bu iilkeleri ve
birligi bekleyen zorluklarin ele almmasi, resmin tamamini gostermesi
acgisindan anlamli olurdu.

Devam eden ana ve alt boliimlerde, sirasiyla birligin kurumlari, karar
alma mekanizmalar1 ve genisleme siireci ayrintili olarak ele alinmaktadir. Bu
boliimlerde Tiirkiye’nin yarim asr1 askin siiredir {iyelik statiisiinii
kazanamamasinin sebeplerine de deginilmektedir. Ancak Tiirkiye’nin
iyeligini etkileyen faktorlere iliskin yapilan ve 2013 baskisinda yer alan
degerlendirmeye, sonraki baskilarda yer verilmemistir. Her ne kadar
genisleme konusunun ele alindig1 18. Boliimde, birligin 2011 yilinda “temel
haklarin énceligi” (s.271) yaklagimini benimsemesinin, yeni fasillarin
acilmasimi zorlastirdigr iddia edilse de Cini ve Pérez, Tiirkiye’nin daimi
iiyeliginin “oldukca politize edilmig” bir mesele oldugunu ifade etmektedirler.
(s.154) Bu baglamda, Tiirkiye'nin AB'ye tiyeligi konusunda, literatiirde sikga
ele alinan Tiirkiye'nin kimlik ve kiiltiiriiniin Avrupa kimligi ve kiiltiiriiyle ne
Olciide uyumlu oldugu sorusunun yani sira, iiyelige engel teskil edebilecek
birtakim politik gerceklerin de agikga belirtilerek dikkate alinmasi gerektigi
vurgulanmaktadir. Tiirkiye’nin tiyelik statiisiinii kazanmas1 durumunda, birlik
icerisinde en yogun niifusa sahip iilke konumuna erisecek olmasinin,
Tiirkiye’nin Konsey’de en fazla temsilciye sahip iilke konumuna gelecegi,
Konsey’deki “hassas gii¢ dengesinin bozulacagi” ve bunun da Yunanistan ve
Kibris gibi “Tiirkiye nin tarihsel diismanlarimi hakl olarak korkuttugu” ifade
edilmektedir. (s.154) Bu nedenle Cini ve Pérez, Tiirkiye’nin miiktesebat
uyumu ve temel haklarin 6nceligi yaklasiminin getirdigi yeni sartlart saglayip
saglayamamasindan bagimsiz olarak, birlige {iye olma ihtimalinin kisa ve orta
vadede pek miimkiin goriinmedigini iddia etmektedirler.

Takip eden boliimlerde, ortak para birimi, ekonomik kriz, Brexit, iklim
ve goegmen krizi ve COVID 19 gibi giincel sorunlar ele alinmaktadir.
“Avrupa 'min Gelecegi” ve “Halkin AB ye Iliskin Goriigii” baslikli boliimlerde,
0zellikle AB’nin ekonomik yiikiinlii ¢eken Almanya gibi {iilkelerde, birlige
yoneltilen elestirilerin her gecen giin daha yiiksek sesle dile getirilmesinin, bu
ilke halklarmin biitiinlesme fikrine yaklasimini olumsuz anlamda
etkiledigine, bunun da birligin gelecegini tehdit ettigine isaret edilmektedir.

Birligin gelecegine iligskin boliimii kaleme alan Brigid Laffan’a gore
Avrupa Birligi’nin 6niinde dort ihtimal mevcuttur. Bunlardan ilki, Avrupa’da
yiikselen milliyet¢ilik ve demokrasi standartlarinda goriilen gerileme
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nedeniyle, birligin kiiciilecegine iliskin senaryodur. Bu ihtimale gore, Brexit
sadece bir baglangictir. Euroskeptiklerin her gecen giin giic kazanmasi ve
birligin bolgesel ve kiiresel c¢aptaki krizlere ¢oziim {iiretme noktasinda
yeterince aktif rol oynayamamasi, birligin kan kaybetmeye devam edecegi
anlamina gelmektedir. Ancak Laffan, bu senaryoyu da kendi icerisinde ikiye
ayirmakta ve birligin sistematik bir sekilde yikilacagina iligskin bir beklentinin
gercekei olmadigini, ayrilik¢1 gruplarin zaferleri neticesinde Brexit benzeri
referandumlar nedeniyle kismi bir kii¢iilme ihtimalinin, mevcut senaryolar
arasindaki en muhtemel senaryo oldugunu iddia etmektedir. (s.438-441)

Ikinci senaryoya gére birlik, hayatta kalabilmek igin radikal adimlar
atmak yerine, “kiigiik uyarlamalar” yaparak varligini siirdiirebilecektir. Bu
durumu 6rneklemek amaciyla, tiye devletlerin Tiirkiye ile 2016 yilinda
imzaladigi Go¢men Anlagmasi zikredilmektedir. Bu senaryoda, birligin
gdemen politikalari lizerinde fikir birligine varamamasi nedeniyle iiye iilkeleri
zorlamak yerine, tiim iiye devletlerin kabul edebilecegi bir ¢oziim iiretme
cabasi, 'kiiciik uyarlamalar' seceneginin birligin hayatta kalma olasiligim
artirabilecegini gostermektedir. (s.441) Ugiincii ihtimal, Laffan tarafindan
Islevsel Federalizm olarak adlandirilmaktadir. Bu senaryoda, politika bazli
merkezilesme fikrinin yerini, sektoérel bazda merkezilesme almaktadir.
COVID 19’un getirdigi ekonomik yiik, birligin 6zellikle finans ve saglik
sektorlerinde tek bir merkezden ve daha verimli bir sekilde yoOnetilmesi
gerektigi fikirlerini dogurmustur. (s.442) Son ihtimal ise daha fazla
biitiinlesme anlamina gelen Avrupa Egemenligi senaryosudur. Bu ihtimalde,
federal bir yapilanma ongoriilmekte ve uzak gelecekte birlik, Spinelli’ nin
1940’larda ortaya attigi “Avrupa Birlesik Devletleri’ne evrilecektir. (s.443)
Bu senaryo, daha fazla biitlinlesme ve dolayisiyla daha fazla egemenlik
haklarinin Briiksel’e devredilmesi anlamina geldigi igin yazar tarafindan
gergekei goriilmemektedir.

Sonug olarak, European Union Politics, sahip oldugu hacim, ele aldig1
konularm g¢esitliligi, olduk¢a anlagilir bir dille kaleme alinmis olmasi gibi
ozellikleri dikkate alindiginda, muadillerine nazaran 6n plana ¢ikan ve
aragtirmacilarin istifade ederken Oncelemesi gereken eserlerden biri
konumundadir. Lee McGowan, “Birlik hakkinda ¢alisma yiiriiten égrencilere
eger sadece tek bir kitap 6nermek durumunda iseniz, bu kitap European Union
Politics olmali” diyerek bu eserin kolay ulasilabilir ve anlagilabilir olmasina
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ve sistematigine vurgu yapmaktadir.’> Benzer sekilde Raul Gomez, “AB’ye
iligkin en onemli konular: ihtiva eden kapsamli, daima giincel ve kolay
ulasilabilir bir eser olmasi ve bu eserin -arastrmacilarin AB hakkinda
malumat sahibi olup olmadiklarindan bagimsiz olarak- olduk¢a anlasilir bir
dille yazilmast nedeniyle European Union Politics, bir ders kitabi
niteligindedir” demek suretiyle eserin hak ettigi degeri gozler Oniine
sermistir.®

Bu eseri farkli kilan bir diger faktor ise, hatirlamayi kolaylastiran bir dizi
ogretici 0zelligi de biinyesinde bulundurmasidir. Eser boyunca, ehemmiyetli
oldugu diisiiniilen hususlar kutucuklar igerisinde 6zetlenmekte, yanitlanmasi
gerektigi diisiiniilen sorulara yer verilmekte ve spesifik ornekler sayesinde,
anlasilmasi1 gii¢ teorik tartigmalar ile uygulama arasinda bir iliski kurulma
cabas1 goze carpmaktadir.

Ancak kabul etmek gerekir ki hicbir eser kusurdan ari degildir. Bu
calisma, mevcut iiye iilkelere odaklanmasi nedeniyle, halihazirda adaylik
statiisiine sahip olan iilkeler hakkinda yeterince veri igermemektedir. Bir
yandan Brexit nedeniyle kan kaybeden ve gelecekte iiyelerini kaybetmeye
devam edecegi Laffan tarafindan 6ngdriilen birligin, “genisleme yorgunlugu”
(s.275) nedeniyle yeni lyelere kapilarii agmaya devam edip etmeyecegi
belirsizken, halihazirda adaylik statiisiine sahip olan {ilkelerin giincel
durumlari, birlik ile bu iilkelerin iliskilerinin tarihi seyri, agilan ve a¢ilmayan
fasillarda ne gibi mesafeler katedildigi gibi konular, her aday iilke i¢in ayr1 bir
konu basligi agma ve kapsamli bir degerlendirme imkani olmasa bile, en
azindan tek bir boliim altinda incelenebilir ve bu sayede eser daha da
zenginlestirilebilirdi.

Belirtmek gerekir ki, AB gibi oldukca kapsamli bir alanda, dort basi
mamur nitelikte tiim konular1 ayrintili sekilde ele almak pek de kolay degil.
Bu yoniiyle yazarlarin bir tercihte bulunmak zorunda kaldiklar diistiniilebilir.
Cok detaya girmeden ve dolayistyla bir parca yiizeysel kalma pahasina tiim
hususlara deginmek ile, birlige ve birligin isleyisine iliskin belli konular
tizerinde tercihte bulunup, o alanlarda detaya girmek segenekleri arasinda
kalmiglar ve bu iki segenekten ilkini tercih etmisler gibi bir tablo karsimiza
cikmaktadir. Dolayisiyla yapilan bu tercih, hitap edilen kitleyi de

Cini, Michelle ve Pérez-Solorzano Borragan, Nieves (ed), European Union
Politics, Oxford University Press, 2022, 554 s. (Bahsi gecen degerlendirme,
inceledigim eserin arka kapaginda yer almaktadir.)

a.g.e.
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belirlemektedir. Bu nedenle bu eserin basligi, Avrupa Birligi Politikalarina
Giris (Introduction to European Union Politics) seklinde olsa idi, bu alanda
derinlesmeyi arzulayan arastirmacilar, beklentilerini daha diisiik tutabilirlerdi.
Ancak eksikliklerine ragmen, eserin Avrupa Birligi literatiirine sundugu
katki, kapsamli bir kaynakg¢aya sahip oldugu ve belki de en 6nemlisi, her yeni
baskida kendisini gercek anlamiyla giincelleyebilmeyi basarabildigi gercegi
dikkate alindiginda bu eser, bu alanda c¢alisma yapan Ogrenciler ve
arastirmacilar i¢in tercih sebebi olmalidir.



ANKARA AVRUPA CALISMALARI DERGISI
GENEL YAYIN ILKELERI

Ortak Kurallar

1.

Ankara Avrupa Caligmalar1 Dergisi, sosyal bilimler alaninda yilda
iki kez Haziran ve Aralik aylarinda yayimlanan hakemli bir
dergidir. Dergi, AvrupaBirligi ve Avrupa calismalari alanlarindaki
eserler ile ilgilenmektedir.

Ankara Avrupa Caligsmalar1 Dergisi’ne makale, olay incelemesi ve
kitap incelemesi gibi eserler gonderilebilir.

Eserler, Tiirkce veya ingilizce dillerinden birisinde olabilir.

Dergiye gonderilecek olan eserler, isledigi konuya yeni bir boyut
getirecek sekilde ozgiin ve daha Once higbir yayin organinda
yaymlanmamis ya da yayinlanmak iizere gonderilmemis olmalidir.

Gonderilen eserlerin tiim yayin haklari yayinlanmasindan sonra
Ankara Universitesi Avrupa Topluluklar1 Arastirma ve Uygulama
Merkezi’'ne (ATAUM) aittir. Yazarlar eserlerinin telif haklarini eser
bagvurusu sirasinda dolduracaklar “Yazarlik ve Telif Hakki Devir
Formu” araciligiyla ATAUM’adevreder (Bkz. q 13).

Ankara Avrupa Calismalart Dergisi’'nde editér ve/veya hakem
degerlendirmesinden ge¢mis bilimsel yayinlar, internet araciligiyla;
finansal, yasal ve teknik engeller olmaksizin, serbestce erisilebilir,
okunabilir, indirilebilir, kopyalanabilir, dagitilabilir, basilabilir,
taranabilir, tam metinlerebaglanti verilebilir, dizinlenebilir, yazilima
veri olarak aktarilabilir ve her tiirlii yasal amag i¢in kullanilabilir.

Ayrica, agik erisim saglama politikalar1 kapsaminda Ankara Avrupa
Calismalar Dergisi’nde editor ve/veya hakem degerlendirmesinden
gecmis bilimsel yayinlar “Creative Commons Alinti-GayriTicari-
Tiiretilemez 4.0 Uluslararas1 Lisans (CC BY-NC-ND 4.0)” ile
lisanslanmustir.

Yayinlanan eserlerden alint1 yapilmast halinde kaynak belirtilmesi
zorunludur. Eserlerin  tamaminin  kullanilmasi derginin iznine
baghdir.

Yaymlanan eserin sorumlulugu yazara aittir. Eserdeki higbir goriis
dergiyeveya ATAUM’a yiiklenemez.



10.

Dergi, Yaym Etigi Komitesinin (COPE) “Dergi Editorleri icin
DavranisKurallar1 ve En Iyi Uygulama Rehber ilkeleri” ve “Dergi
Yayincilari i¢in Davranig Kurallar1” belgelerini takip etmektedir.

COPE’nin belgeleri ile ilgili olarak bkz. https://publicationethics.org
Derginin Yayin Etigi ve Hatall Uygulama Bildirimi i¢in bkz.
http://aacd.ankara.edu.tr/etik-renber-ilkeler/

11.

12.

13.

Dergi, herhangi bir iglem ftcreti veya basvuru iicreti talep
etmemektedir.

Eserler, Microsoft Word programinda, Times New Roman
karakterinde yazilacaktir. Satir araligi 1,5 olmalidir. Metin i¢in 12
punto, dipnotlar i¢in 10punto kullanilmalidir.

Yazarlar, eserlerini, dolduracaklar1 “Yazarlik ve Telif Hakk: Devir
Formu” ile birlikte gonderir.

Yazarhk ve Telif Hakki Devir Formu ile ilgili olarak bkz.

http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Y azarlik-
ve- Telif-Hakki-Devir-Formu.docx

14.

15.

16.

Sunulan eserler Once derginin yaym kistaslarimi karsilayip
kargilamadig1 acisindan editorler ve editér yardimeilart tarafindan
incelenir. Kistaslart karsilamayan eserler editorler ve editor
yardimcilar tarafindan reddedilebilir veya eserde bazi diizeltmeler
istenebilir. Yazar, en kisa sirede, ilgili karar hakkinda
bilgilendirilir.

Sunulan eserler ayrica intihali 6nleyebilmek adina intihal.net yazihm
programina sokulur. Benzerlik oraninin %15’nin altinda olmasi
gerekmektedir. Benzerlik orani raporu gergevesinde editorler ve
editor yardimcilar1 ilgili eseri reddedebilir veya eserde bazi
diizeltmeler isteyebilir. Yazar, en kisa siirede, ilgili karar hakkinda
bilgilendirilir.

Dergi’ye sunulan eser genel yayin ilkeleri ile uyumluysa hakem
stireci eserin tiirii temelinde ilerler. Hakem siireci dig/bagimsiz
hakemlik seklinde olup hakemler yazarlardan bagimsiz olur. Bu
bakimdan, asgari olarak, hakem yazar ile ayni kurumdan bir kisi
olamaz.


http://aacd.ankara.edu.tr/etik-rehber-ilkeler/
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Yazarlik-ve-
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Yazarlik-ve-

Kitap Incelemeleri ve Benzerleri

17.

18.

Kitap incelemeleri, kural olarak, dipnotlar dahil 1500-2000 kelime
arasinda olmalidir.

Derginin yaym kistaslarin1 karsilayan kitap incelemesi gibi eserler,
editorler ve editor yardimcilarinin kararina gore yayinlanmaya
uygun bulunabilir, yayinlanmaya uygun bulunmayabilir ya da
eserde bazi diizeltmeler istenebilir. Yazar, en kisa siirede, ilgili
karar hakkinda bilgilendirilir.

Olay Incelemeleri ve Benzerleri

19.

20.

Olay incelemeleri, kural olarak, dipnotlar dahil 3000-5000 kelime
arasindaolmalidir. Eserin sonuna kaynakga listesi eklenmelidir.

Derginin yayin kistaslarin1 karsilayan olay incelemesi gibi eserler
tek bir hakeme gonderilir. Eser hakeme gonderildikten sonra hakem,
hakem raporu kistaslari gergevesinde, eseri bir ay iginde
degerlendirir ve kararmi gonderir. Hakem mazeret belirtmeksizin
hakem raporunu siiresi igerisinde gondermezseeser baska bir hakeme
gonderilir. Tlgili eser, hakem karar1 cergevesinde yayilanmaya
uygun bulunabilir, yaymlanmaya uygun bulunmayabilir ya da
eserde baz1 diizeltmeler istenebilir. Yazar, en kisa siirede, ekinde
hakem raporlu bir yazi ile karar hakkinda bilgilendirilir.

Makaleler

21.

22.

23.

Makale, kural olarak, dipnotlar dahil 6.000-10.000 kelime arasinda
olmalidir. Makalelerin sonuna kaynakga listesi eklenmelidir.

Makale, Tiirk¢e dilinde yazilmigsa Tiirkge ve Ingilizce 6zet ve
anahtar kelime, yabanci dilde yazilmigsa yazildigi dilde ve Tiirkce
Ozet ve anahtar kelime makaleye eklenmelidir. Yabanci dildeki
makaleler bakimindan, gerektiginde, editdrler ve editdr yardimcilar
Tiirkge 6zet ve anahtar kelime eklemesi yapabilir. Ozetler en fazla
200 kelime olmali, anahtar kelimeler ise 5’er adedi gegmemelidir.

Derginin yayin kistaslarini karsilayan makale ayni1 anda iki hakeme
gonderilir. Makale hakeme gonderildikten sonra hakem, hakem
raporu kistaslar1 ¢ercevesinde makaleyi bir ay i¢inde degerlendirir
ve kararmi gonderir. Herhangi bir hakem mazeret belirtmeksizin



hakem raporunu siiresi igerisinde gondermezse makale baska bir
hakeme gonderilir. lgili makale, hakem karar1 cercevesinde
yaymmlanmaya  uygun  bulunabilir,  yaymlanmaya  uygun
bulunmayabilir ya da makalede bazi diizeltmeler istenebilir. Yazar,
en kisa siirede, ekinde hakem raporlu bir yaz ile karar hakkinda
bilgilendirilir.

24. Bir makale yoniinden iki hakemden bir tanesi olumlu, digeri
olumsuz hakem raporu verdiginde editorler kurulu, ilgili makaleyi
tctincti bir hakeme gonderme imkani sakli kalmak kaydiyla,
makalenin yayimlanip yayimlanmayacagi ile ilgili nihai karar1 verir.
Yazar, en kisa siirede, ilgili karar hakkinda bilgilendirilir.

Bagslik Sistemi ve Dipnot Usulii

25. Eserlerde kullanilacak alt baslik sisteminde ilk alt baglik “I-11-111-
...” seklinde, ikinci alt baslik “A-B-C-...” seklinde, ti¢lincii alt
bashk “1-2-3...”

seklinde, dordiincii alt baslik “a-b-c-...” seklinde, besinci alt baslik “i-ii-iii-
...” seklinde ve altinci alt baslik “aa-bb-cc-...” seklinde olacaktir.

26. Eserlerdeki dipnotlar, Chicago stili (Notes and Bibliography /
Dipotlar veKaynakga) ile uyumlu olmalidir.

Chicago stili atif  usulii ile ilgili olarak bkz.
http://www.chicagomanualofstyle.org/home.html

Chicago stili (Notes and Bibliography / Dipnotlar ve Kaynakga)
cercevesinde hazirlanan “Dipnot Yazim llkeleri” ile ilgili olarak bkz.
http://aacd.ankara.edu.tr/dipnot-yazim-ilkeleri/

Dergi Gonderimi

217. Eserin yayimlandigi 1 adet dergi hem basili hem de PDF
bi¢iminde olmakiizere yazara iicretsiz olarak verilecektir.


http://www.chicagomanualofstyle.org/home.html
http://aacd.ankara.edu.tr/dipnot-yazim-ilkeleri/

ANKARA REVIEW OF EUROPEAN STUDIES
GENERAL PUBLICATION PRINCIPLES

Common Rules

1.

Ankara Review of European Studies is a refereed journal, published
two times a year in June and December in the field of social
sciences. The Review is interested in the works in the field of
European Union or Europeanstudies.

Articles, case comments and book reviews etc. may be submitted to
the Ankara Review of European Studies.

The works can be in Turkish or English.

The works to be sent to the Review should be original which
introduces a new dimension to the topic it treats and should not have
been sent to or be published in any other publication unit.

After its publication all publication rights of the works sent to the
Review will belong to the European Union Research Centre of the
Ankara University. The authors transfer their copyright to the
European Union Research Centre of the Ankara University by
fulfilling the “Authorship and Copyright Transfer Form” when
submitting their works (See 9 13).

All publications in Ankara Review of European Studies have free
availability on the public internet, permitting any users to read,
download, copy, distribute, print, search, or link to the full texts of
these articles, crawl them for indexing, pass them as data to
software, or use them for any other lawful purpose, without
financial, legal, or technical barriers other than those inseparable
from gaining access to the internet itself.

Besides all publications in Ankara Review of European Studies are
licensed under the  “Creative = Commons  Attribution-
NonCommercial-NoDerivatives 4.0 International License (CC BY-
NC-ND 4.0)” within the context of open access policies.

The source should be mentioned, when the published work is
quoted. The whole of the work can only be used with the permission
of the Review.

The responsibility of the published work belongs to the author(s).
None of the views in the work can be attributed to the Review or
European Union Research Centre of the Ankara University.



10.

The Review follows the “Code of Conduct and Best Practice
Guidelines for Journal Editors” and “Code of Conduct for Journal
Publishers” documents of Committee on Publication Ethics
(COPE).

For the documents of COPE, see: https://publicationethics.org

For Publication Ethics and Malpractice Statement of the Review,
see:http://aacd.ankara.edu.tr/en/ethics-guidelines/

11.

12.

13.

The Review does not charge article processing charges or
submission charges.

The works should be written in Microsoft Word, in Times New
Roman. The row spacing should be 1,5. The type size should be 12
for the text and 10for the footnotes.

The authors should sent their works electronically with the fulfilled
“Authorship and Copyright Transfer Form” in the attachment.

For the Authorship and Copyright Transfer Form, see:

http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Authorship-
and-Copyright-Transfer-Form.docx

14.

15.

16.

In the first place, the editors and assistant editors examine the works
submitted with a view to check whether they meet the publication
criteria of the Review. The editors and assistant editors may reject
or request some adjustments to the works that do not meet those
criteria. The author will be informed about this decision as soon as
possible.

Besides, the works submitted undergo intihal.net software in order
to preventing plagiarism. It is expected that the similarity rate is
under 15%. Within the framework of the similarity rate report, the
editors and assistant editors may reject or request some adjustments
to the works. The author will be informed about this decision as
soon as possible.

Where the work submitted to the Review is in line with the
publication criteria, the review process continues based on the kind
of the work. Peer review process is based on external/independent
peer review and reviewers are independent of the authors. In this
regard, as a minimum, a reviewer and an author cannot be affiliated
with the same institution.


http://aacd.ankara.edu.tr/en/ethics-guidelines/
http://aacd.ankara.edu.tr/wp-content/uploads/sites/462/2018/06/Authorship-

Book Reviews or the Like

17.

18.

Book reviews should be in principle 1500-2000 words (footnotes
included).

The book reviews or the like which meet the publication criteria of
the Review can be found suitable for publication or unsuitable for
publication or some adjustments to the work can be requested, with
the decision of the editors

and assistant editors. The author will be informed about this decision as soon
as possible.

Case Comments or the Like

19.

20.

Case comments should be in principle 3000-5000 words (footnotes
included). A bibliography should be added to the end of the work.

The case comments or the like which meet the publication criteria
of the Review will be sent to a referee. After receiving the work, the
referee will evaluate this work within the framework of referee
report form criteria in onemonth and sends his/her decision. If the
referee does not send his/her report within the time-limit without any
justification, the work will be sent to anotherreferee. This work can
be found suitable for publication or unsuitable for publication or
some adjustments to the work can be requested, within the
framework of the referee report. The author will be informed about
this decision as soon as possible, with the referee report attached to it.

Articles

21.

22.

23.

Articles should be in principle 6.000-10.000 words (footnotes
included). A bibliography should be added to the end of the work.

If written in Turkish the Article should include Turkish and English
abstract and keywords. If written in a language other than Turkish
the Articleshould include abstract and keywords in that language and
Turkish. As regards the Articles written in a language other than
Turkish, where appropriate, the editors and assistant editors may
add the abstract and keywords in Turkish. The abstract should be
200 words at max and the key words should be 5 at max.

The Articles which meet the publication criteria of the Review will
be sentto two referees. After receiving the Article, the referee will



evaluate this Article within the framework of referee report form
criteria in one month andsends his/her decision. If the referee does
not send his/her report within the time-limit without any
justification, the work will be sent to another referee. This Article
can be found suitable for publication or unsuitable for publicationor
some adjustments to the Article can be requested, within the
framework ofthe referee report. The author will be informed about
this decision as soon as possible, with the referee report attached to it.

24. When one of the referees gives a positive and the other gives a
negative report about an Article, save for the possibility of sending
the Article to a third referee, the editors and assistant editors will
decide finally upon whether the

Article will be published or not. The author will be informed about this
decision as soon as possible.

Heading System and Footnote Style

25. The heading system to be used in the works should be as follows:

First Heading will be like “I-I1-111-...”, Second Heading will be like
“A-B-C-...”, Third Heading will be like “1-2-3...”, Fourth Heading
will be like “a-b-c-...”, Fifth Heading will be like “i-ii-iii-...” and

Sixth Heading will be like “aa-bb-cc-...”.

26. The footnotes in the works should be in line with Chicago style
(Notes and Bibliography).

For the Chicago style, see: http://www.chicagomanualofstyle.org/home.html

For the “Footnote Writing Principles” prepared in line with Chicago
style (Notes and Bibliography), see http://aacd.ankara.edu.tr/en/footnote-
writing- principles/

Journal Sending

27. The Review in which the work is published will be sent to the
author in paperback and PDF form free of charge.


http://www.chicagomanualofstyle.org/home.html

DiPNOT YAZIM iLKELERIi

Ankara Avrupa Calismalart Dergisi’ne yayinlanmak {izere gonderilen
eserler, Chicago stili (Notes and Bibliography / Dipnotlar ve Kaynakga) ile
uyumlu olmalidir.

Dipnotlar ve Kaynake¢a: Atif Ornekleri

Asagidaki 6rnekler, Notlar ve Kaynakga sistemini kullanan atiflart
gostermektedir. Dipnot ornekleri, ayni kaynaga yonelik atiflarin kisaltilmig
bicimleri ile takip edilmektedir. Daha fazla detay ve ¢ok daha fazla 6rnek
icin The Chicago Manual of Style B6liim 14’e bakilabilir.

Kitap
Tek Yazarh

1. Michael Pollan, The Omnivore’s Dilemma: A Natural History of
FourMeals, 2. Baski (New York: Penguin, 2006), 99-100.

2. Pollan, Omnivore’s Dilemma, 3.

Pollan, Michael. The Omnivore’s Dilemma: A Natural History of Four
Meals. 2. Baski. New York: Penguin, 2006.

Iki ya da Daha Cok Yazarh

1. Geoffrey C. Ward ve Ken Burns, The War: An Intimate History,
1941- 1945 (New York: Knopf, 2007), 52.

2. Ward ve Burns, War, 59-61.

Ward, Geoffrey C. ve Ken Burns. The War: An Intimate History, 1941—
1945. New York: Knopf, 2007.

Dort veya daha ¢ok yazar i¢in kaynak¢ada tiim yazarlar listelenmelidir;
ancak dipnotta yalnizca ilk yazar belirtilmeli ve bunu et al. (“ve
digerleri”) takip etmelidir:

1. Dana Barnes et al., Plastics: Essays on American Corporate
Ascendance in the 1960s . . .

2. Barnesetal., Plastics . . .



Yazar yerine Editor, Cevirmen veya Derleyen

1. Richmond Lattimore, geviren, The Iliad of Homer (Chicago:
University ofChicago Press, 1951), 91-92.

2. Lattimore, lliad, 24.

Lattimore, Richmond, ¢eviren. The Iliad of Homer. Chicago:
University ofChicago Press, 1951

Yazar ile birlikte Editor, Cevirmen veya Derleyen

1. Gabriel Garcia Marquez, Love in the Time of Cholera, geviren.
EdithGrossman (London: Cape, 1988), 242-55.

2. Garcia Marquez, Cholera, 33.

Garcia Marquez, Gabriel. Love in the Time of Cholera. Ceviren Edith
Grossman. London: Cape, 1988.

Kitap Boliimii veya Kitabin Bir Baska Kisim

1. John D. Kelly, “Seeing Red: Mao Fetishism, Pax Americana, and
the Moral Economy of War,” i¢inde Anthropology and Global
Counterinsurgency, ed. John D. Kelly et al. (Chicago: University of
ChicagoPress, 2010), 77.

2. Kelly, “Seeing Red,” 81-82.

Kelly, John D. “Seeing Red: Mao Fetishism, Pax Americana, and the
Moral Economy of War.” Iicinde Anthropology and Global
Counterinsurgency, editérler John D. Kelly, Beatrice Jauregui, Sean T.
Mitchell ve Jeremy Walton, 67-83. Chicago: University of Chicago Press,
2010.

Orijinal Olarak Bir Baska Yerde Yaymlanms Editorlii Ciltli Kitap
Boliimii (Birincil Kaynaklarda Oldugu Gibi)

1. Quintus Tullius Cicero, “Handbook on Canvassing for the
Consulship,” icinde Rome: Late Republic and Principate, ed.
Walter Emil Kaegi Jr. ve Peter White, cilt 2, University of Chicago
Readings in Western Civilization, ed. John Boyer ve Julius Kirshner
(Chicago: University of Chicago Press, 1986), 35.

2. Cicero, “Canvassing for the Consulship,” 35.



Cicero, Quintus Tullius. “Handbook on Canvassing for the Consulship.”
Icinde Rome: Late Republic and Principate, editorler Walter Emil Kaegi Jr.
ve Peter White. cilt 2, University of Chicago Readings in Western
Civilization, editorler John Boyer ve Julius Kirshner, 33-46. Chicago:
University of Chicago Press, 1986. Orijinal yayin: Evelyn S. Shuckburgh,
ceviren, The Letters of Cicero, cilt 1, (London: George Bell & Sons, 1908).

Kitabin Onsézii, Sunusu, Girisi veya Benzer Bir Baska Kism

1. James Rieger, introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley (Chicago: University
of Chicago Press,1982), Xx—Xxi.

2. Rieger, introduction, xxxiii.

Rieger, James. Introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley, Xi—xxxvii. Chicago:
University of Chicago Press, 1982.

Elektronik Olarak Yayinlanan Kitaplar

Eger bir kitap birden ¢ok bigimde mevcutsa danigilan bi¢ime atif
verilmelidir. Online olarak danisilan kitaplar igin URL’si ve erisim tarihi
belirtilmelidir. Eger herhangi bir sabit sayfa numarasi mevcut degilse kisim
baslig1 veya boliim veya diger bir numara belirtilebilir.

1. Jane Austen, Pride and Prejudice (New York: Penguin Classics,
2007), Kindle edition.

2. Philip B. Kurland ve Ralph Lerner, eds., The Founders’
Constitution (Chicago: University of Chicago Press, 1987), Erisim
Tarihi: Subat 28, 2010, http://press-pubs.uchicago.edu/founders/.

3. Austen, Pride and Prejudice.
4. Kurland ve Lerner, Founder’s Constitution, bolim 10.

Austen, Jane. Pride and Prejudice. New York: Penguin Classics, 2007.
Kindle edition.

Kurland, Philip B. ve Ralph Lerner, eds. The Founders’ Constitution.
Chicago: University of Chicago Press, 1987. Erisim Tarihi: Subat 28, 2010.
http://press-pubs.uchicago.edu/founders/.


http://press-pubs.uchicago.edu/founders/
http://press-pubs.uchicago.edu/founders/

Dergi Makalesi
Basih Dergideki Makale

Dipnotta —-mevcutsa— danisilan spesifik sayfa numarali
belirtilmelidir. Kaynak¢ada makalenin biitiinliniin sayfa aralig1 belirtilmelidir.

1. Joshua I. Weinstein, “The Market in Plato’s Republic,” Classical
Philology 104, no 2 (2009): 440.

2. Weinstein, “Plato’s Republic,” 452-53.

Weinstein, Joshua I. “The Market in Plato’s Republic.” Classical
Philology

104, no 2 (2009): 439-58.

Online Dergideki Makale

Eger dergi listeliyorsa DOI (Digital Object Identifier / Dijital Nesne
Tanimlayicis1) belirtilmelidir. DOI sabit bir kimlik kart1 olup bir internet
tarayicisinda  http://dx.doi.org/  adresine girildiginde kaynaga
erigilebilecektir. Eger DOI yoksa URL ve erisim tarihi belirtilmelidir.

1. Gueorgi Kossinets ve Duncan J. Watts, “Origins of Homophily in
an Evolving Social Network,” American Journal of Sociology 115
(2009): 411, Erisim Tarihi: Subat 28, 2010, doi:10.1086/599247.

2. Kossinets ve Watts, “Origins of Homophily,” 439.

Kossinets, Gueorgi ve Duncan J. Watts. “Origins of Homophily in an
Evolving Social Network.” American Journal of Sociology 115 (2009): 405—
50. Erigim Tarihi: Subat 28, 2010. doi:10.1086/599247.

Gazetedeki veya Popiiler Dergideki Makale

Gazete ve popiiler dergi makaleleri, dipnot yerine metin igerisinde
belirtilebilir (“Sheryl Stolberg ve Robert Pear’in 27 Subat 2010 tarihinde
New York Times’taki makalelerinde belirttigi gibi ...”) ve genellikle
kaynakgada yer almaz. Asagidaki ornekler atfin daha resmi bigimlerini
gostermektedir. Eger makaleye online olarak danisildiysa URL ve erisim
tarihi  belirtilmelidir. Yazar belirtilmemigse atfa makale bagligi ile
baslanmalidir.


http://dx.doi.org/

1. Daniel Mendelsohn, “But Enough about Me,” New Yorker, Ocak
25, 2010, 68.

2. Sheryl Gay Stolberg ve Robert Pear, “Wary Centrists Posing
Challenge in Health Care Vote,” New York Times, Subat 27, 2010,
Erisim Tarihi: Subat 28, 2010,
http://www.nytimes.com/2010/02/28/us/politics/28health.html.

3. Mendelsohn, “But Enough about Me,” 69.
4. Stolberg ve Pear, “Wary Centrists.”

Mendelsohn, Daniel. “But Enough about Me.” New Yorker, Ocak 25,
2010.

Stolberg, Sheryl Gay ve Robert Pear. “Wary Centrists Posing Challenge
in Health Care Vote.” New York Times, Subat 27, 2010. Erisim Tarihi: Subat
28, 2010. http://www.nytimes.com/2010/02/28/us/politics/28health.html.

Kitap incelemesi

1. David Kamp, “Deconstructing Dinner,” inceleme: The Omnivore’s
Dilemma: A Natural History of Four Meals, Michael Pollan, New
York Times, Nisan 23, 2006, Sunday Book Review,
http://www.nytimes.com/ 2006/04/23/books/review/23kamp.html.

2. Kamp, “Deconstructing Dinner.”

Kamp, David. “Deconstructing Dinner.” inceleme: The Omnivore’s
Dilemma: A Natural History of Four Meals, Michael Pollan. New York
Times, Nisan 23, 2006, Sunday Book Review. http://www.nytimes.com/
2006/04/23/books/review/23kamp.html.

Tez veya Bitime Projesi

1. Mihwa Choi, “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty” (Doktora Tezi, University of Chicago,
2008).

2. Choi, “Contesting Imaginaires.”

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
NorthernSong Dynasty.” Doktora Tezi, University of Chicago, 2008.


http://www.nytimes.com/2010/02/28/us/politics/28health.html
http://www.nytimes.com/2010/02/28/us/politics/28health.html
http://www.nytimes.com/
http://www.nytimes.com/

Bir Toplantida veya Konferansta Sunulan Teblig

1. Rachel Adelman, ¢ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition”
(Society of Biblical Literature’in yillik toplantisinda sunulan teblig,
New Orleans, Louisiana, Kasim 21-24, 2009).

2. Adelman, “Such Stuff as Dreams.”

Adelman, Rachel. “ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition.” Society of
Biblical Literature’m yillik toplantisinda sunulan teblig, New Orleans,
Louisiana, November 21-24, 2009.

Internet Sitesi

Bir internet sitesi icerigine yonelik atif, genellikle metin veya dipnot
igerisinde belirtmekle sinirli tutulabilir (“19 Temmuz 2008 itibariyle
McDonald’s Sirketinin kendi internet sitesinde listeledigi {izere ...”). Daha
resmi atif isteniyorsa asagidaki ornekler gibi stil secilebilir. Bu tiir igerik
degisime tabi oldugundan erisim tarihi veya mevcutsa sitenin en son
giincellendigi tarih belirtilmelidir.

1. “Google Privacy Policy,” Son Giincelleme: Mart 11, 20009,
http://www.google.com/intl/en/privacypolicy.html.

2. “McDonald’s Happy Meal Toy Safety Facts,” McDonald’s
Corporation, Erisim Tarihi: Temmuz 19, 2008,
http://www.mcdonalds.com/corp/about/ factsheets.html.

3. “Google Privacy Policy.”
4. “Toy Safety Facts.”

Google. “Google Privacy Policy.” Son Giincelleme: Mart 11, 20009.
http://www.google.com/intl/en/privacypolicy.html.

McDonald’s Corporation. “McDonald’s Happy Meal Toy Safety Facts.”
Erigsim Tarihi: Temmuz 19, 2008. http://www.mcdonalds.com/corp/about/
factsheets.html.

Blog Girisi veya Yorumlar

Blog girisleri veya yorumlar, dipnot yerine metin igerisinde belirtilebilir
(“23 Subat 2010°da The Becker-Posner Blog’a gonderilen bir yorumda ...”)


http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/
http://www.google.com/intl/en/privacypolicy.html
http://www.mcdonalds.com/corp/about/

ve genellikle kaynakc¢ada yer almaz. Asagidaki ornekler atfin daha resmi
bicimlerini gostermektedir. Ag¢ikca farazi veya gayri resmi isimlerden sonra
“pseud.” eklemeye gerek yoktur. (Erisim tarihi belirtilmelidir, ornekler
yukarida bulunabilir.)

1. Jack, Subat 25, 2010 (7:03 p.m.), Yorum: Richard Posner, “Double
Exports in Five Years?,” The Becker-Posner Blog, Subat 21,
2010,
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-
exports-in- five-years-posner.html.

2. Jack, Yorum: Posner, “Double Exports.”

Becker-Posner Blog, The.
http://uchicagolaw.typepad.com/beckerposner/.

E-posta veya cep telefonu mesaji

E-posta veya cep telefonu mesajlart dipnot yerine metin igerisinde
belirtilebilir (“1 Mart 2010’daki yazara gonderdigi cep telefonu mesaji ile
John Doe agikliga kavusturmustur ki...”) ve genellikle kaynakcada yer
almaz. Asagidaki 6rnek dipnotun daha resmi bi¢imini gostermektedir.

1. John Doe, yazara doniik e-posta mesaj1, Subat 28, 2010.

Ticari Veritabamindaki Oge

Ticari veritabanindan alman Ogeler i¢in yaymin bilgileri girildikten
sonra veritabaninin adi ve erisim numarasi eklenmelidir. Asagidaki 6rnekte
yukarida atifta bulunulan tez ProQuest’in tezler ve bitirme projeleri
veritabanindan alinsaydi nasil atif yapilacagini gdstermektedir.

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty.” Doktora Tezi, University of Chicago, 2008.
ProQuest (AAT 3300426).


http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-in-
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-exports-in-
http://uchicagolaw.typepad.com/beckerposner/

FOOTNOTE WRITING PRINCIPLES

The footnotes in the works that are submitted to be published in Ankara
Review of European Studies should be in line with Chicago style (Notes and
Bibliography).

Notes and Bibliography: Sample Citations

The following examples illustrate citations using the notes and
bibliography system. Examples of notes are followed by shortened versions
of citations to the same source. For more details and many more examples,
see chapter 14 of The Chicago Manual of Style.

Book
One author

1. Michael Pollan, The Omnivore’s Dilemma: A Natural History of
FourMeals, 2nd ed. (New York: Penguin, 2006), 99-100.

2. Pollan, Omnivore’s Dilemma, 3.

Pollan, Michael. The Omnivore’s Dilemma: A Natural History of Four
Meals. 2nd ed. New York: Penguin, 2006.

Two or more authors

1. Geoffrey C. Ward and Ken Burns, The War: An Intimate History,
1941-1945 (New York: Knopf, 2007), 52.

2. Ward and Burns, War, 59-61.

Ward, Geoffrey C., and Ken Burns. The War: An Intimate History,
1941-1945. New York: Knopf, 2007.

For four or more authors, list all of the authors in the bibliography;
in thenote, list only the first author, followed by et al. (“and others™):

1. Dana Barnes et al., Plastics: Essays on American Corporate
Ascendancein the 1960s . . .

2. Barnes et al., Plastics . . .


http://www.chicagomanualofstyle.org/16/ch14/ch14_toc.html

Editor, translator, or compiler instead of author

1. Richmond Lattimore, trans., The Iliad of Homer (Chicago:
University ofChicago Press, 1951), 91-92.

2. Lattimore, lliad, 24.

Lattimore, Richmond, trans. The Iliad of Homer. Chicago:
University ofChicago Press, 1951.

Editor, translator, or compiler in addition to author

1. Gabriel Garcia Marquez, Love in the Time of Cholera, trans. Edith
Grossman (London: Cape, 1988), 242-55.

2. Garcia Marquez, Cholera, 33.

Garcia Marquez, Gabriel. Love in the Time of Cholera. Translated by
EdithGrossman. London: Cape, 1988.

Chapter or other part of a book

1. John D. Kelly, “Seeing Red: Mao Fetishism, Pax Americana, and
the Moral Economy of War,” in Anthropology and Global
Counterinsurgency, ed. John D. Kelly et al. (Chicago: University of
Chicago Press, 2010), 77.

2. Kelly, “Seeing Red,” 81-82.

Kelly, John D. “Seeing Red: Mao Fetishism, Pax Americana, and the
Moral Economy of War.” In Anthropology and Global Counterinsurgency,
edited by John D. Kelly, Beatrice Jauregui, Sean T. Mitchell, and Jeremy
Walton, 67-83. Chicago: University of Chicago Press, 2010.

Chapter of an edited volume originally published elsewhere (as in
primary sources)

1. Quintus Tullius Cicero, “Handbook on Canvassing for the
Consulship,” in Rome: Late Republic and Principate, ed. Walter
Emil Kaegi Jr. and Peter White, vol. 2 of University of Chicago
Readings in Western Civilization, ed. John Boyer and Julius
Kirshner (Chicago: University of Chicago Press,1986), 35.



2. Cicero, “Canvassing for the Consulship,” 35.

Cicero, Quintus Tullius. “Handbook on Canvassing for the Consulship.”
In Rome: Late Republic and Principate, edited by Walter Emil Kaegi Jr. and
Peter White. Vol. 2 of University of Chicago Readings in Western
Civilization, edited by John Boyer and Julius Kirshner, 33-46. Chicago:
University of Chicago Press, 1986. Originally published in Evelyn S.
Shuckburgh, trans., The Letters of Cicero, vol. 1 (London: George Bell &
Sons, 1908).

Preface, foreword, introduction, or similar part of a book

1. James Rieger, introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley (Chicago: University
of Chicago Press,1982), xx—xxi.

2. Rieger, introduction, xxxiii.

Rieger, James. Introduction to Frankenstein; or, The Modern
Prometheus, by Mary Wollstonecraft Shelley, xi—xxxvii. Chicago:
University of Chicago Press, 1982.

Book published electronically

If a book is available in more than one format, cite the version you
consulted. For books consulted online, list a URL and include an access date.
If no fixed page numbers are available, you can include a section title or a
chapter or other number.

1. Jane Austen, Pride and Prejudice (New York: Penguin Classics,
2007), Kindle edition.

2. Philip B. Kurland and Ralph Lerner, eds., The Founders’
Constitution (Chicago: University of Chicago Press, 1987),
accessed February 28, 2010, http://press-
pubs.uchicago.edu/founders/.

3. Austen, Pride and Prejudice.
4. Kurland and Lerner, Founder’s Constitution, chap. 10, doc. 19.

Austen, Jane. Pride and Prejudice. New York: Penguin Classics, 2007.
Kindle edition.
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Kurland, Philip B., and Ralph Lerner, eds. The Founders’ Constitution.
Chicago: University of Chicago Press, 1987. Accessed February 28, 2010.
http://press-pubs.uchicago.edu/founders/.

Journal article
Avrticle in a print journal

In a note, list the specific page numbers consulted, if any. In the
bibliography, list the page range for the whole article.

1. Joshua I. Weinstein, “The Market in Plato’s Republic,” Classical
Philology 104, no 2 (2009): 440.

2. Weinstein, “Plato’s Republic,” 452-53.

Weinstein, Joshua I. “The Market in Plato’s Republic.” Classical
Philology 104, no 2 (2009): 439-58.

Article in an online journal

Include a DOI (Digital Object Identifier) if the journal lists one. A DOI
is a permanent ID that, when appended to http://dx.doi.org/ in the address
bar of an Internet browser, will lead to the source. If no DOI is
available, list aURL and include an access date.

1. Gueorgi Kossinets and Duncan J. Watts, “Origins of Homophily in
an Evolving Social Network,” American Journal of Sociology 115
(2009): 411, accessed February 28, 2010, doi:10.1086/599247.

2. Kossinets and Watts, “Origins of Homophily,” 439.

Kossinets, Gueorgi, and Duncan J. Watts. “Origins of Homophily in an
Evolving Social Network.” American Journal of Sociology 115 (2009): 405—
50. Accessed February 28, 2010. doi:10.1086/599247.

Avrticle in a newspaper or popular magazine

Newspaper and magazine articles may be cited in running text (“As
Sheryl Stolberg and Robert Pear noted in a New York Times article on
February 27, 2010, . . .”) instead of in a note, and they are commonly
omitted from a bibliography. The following examples show the more formal
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versions of the citations. If you consulted the article online, include a URL
and include an access date. If no author is identified, begin the citation with
the article title.

1. Daniel Mendelsohn, “But Enough about Me,” New Yorker, January
25, 2010, 68.

2. Sheryl Gay Stolberg and Robert Pear, “Wary Centrists Posing
Challenge in Health Care Vote,” New York Times, February 27,
2010, accessed February 28, 2010,
http://www.nytimes.com/2010/02/28/us/politics/28health.html.

3. Mendelsohn, “But Enough about Me,” 69.
4. Stolberg and Pear, “Wary Centrists.”

Mendelsohn, Daniel. “But Enough about Me.” New Yorker, January 25,
2010.

Stolberg, Sheryl Gay, and Robert Pear. “Wary Centrists Posing
Challenge in Health Care Vote.” New York Times, February 27, 2010.
Accessed February 28, 2010. http://www.nytimes.com/2010/02/28/us/
politics/28health.html.

Book review

1. David Kamp, “Deconstructing Dinner,” review of The Omnivore’s
Dilemma: A Natural History of Four Meals, by Michael Pollan,
New York Times, April 23, 2006, Sunday Book Review,
http://www.nytimes.com/ 2006/04/23/books/review/23kamp.html.

2. Kamp, “Deconstructing Dinner.”

Kamp, David. “Deconstructing Dinner.” Review of The Omnivore’s
Dilemma: A Natural History of Four Meals, by Michael Pollan. New York
Times, April 23, 2006, Sunday Book Review. http://www.nytimes.com/
2006/04/23/books/review/23kamp.html.

Thesis or dissertation

1. Mihwa Choi, “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty” (PhD diss., University of Chicago, 2008).

2. Choli, “Contesting Imaginaires.”
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Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
NorthernSong Dynasty.” PhD diss., University of Chicago, 2008.

Paper presented at a meeting or conference

1. Rachel Adelman, ¢ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition”
(paper presented at the annual meeting for the Society of Biblical
Literature, New Orleans, Louisiana, November 21-24, 2009).

2. Adelman, “Such Stuff as Dreams.”

Adelman, Rachel. “ ‘Such Stuff as Dreams Are Made On’: God’s
Footstool in the Aramaic Targumim and Midrashic Tradition.” Paper
presented at the annual meeting for the Society of Biblical Literature, New
Orleans, Louisiana, November 21-24, 20009.

Website

A citation to website content can often be limited to a mention in the
text orin a note (“As of July 19, 2008, the McDonald’s Corporation listed
on its website . . .”). If a more formal citation is desired, it may be styled as
in the examples below. Because such content is subject to change, include
anaccess date or, if available, a date that the site was last modified.

1. “Google Privacy Policy,” last modified March 11, 2009,
http://www.google.com/intl/en/privacypolicy.html.

2. “McDonald’s Happy Meal Toy Safety Facts,” McDonald’s
Corporation,accessed July 19, 2008,
http://www.mcdonalds.com/corp/about/factsheets.html.

3. “Google Privacy Policy.”
4. “Toy Safety Facts.”

Google. “Google Privacy Policy.” Last modified March 11, 20009.
http://www.google.com/intl/en/privacypolicy.html.

McDonald’s Corporation. “McDonald’s Happy Meal Toy Safety Facts.”
Accessed July 19, 2008. http://www.mcdonalds.com/corp/about/
factsheets.html.
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Blog entry or comment

Blog entries or comments may be cited in running text (“In a
commentposted to The Becker-Posner Blog on February 23, 2010, . . .”)
instead of ina note, and they are commonly omitted from a bibliography.
The following examples show the more formal versions of the citations.
There is no need to add pseud. after an apparently fictitious or informal
name. (An access date isrequired, see examples elsewhere in this guide.)

1. Jack, February 25, 2010 (7:03 p.m.), comment on Richard Posner,
“Double Exports in Five Years?,” The Becker-Posner Blog,
February 21, 2010,
http://uchicagolaw.typepad.com/beckerposner/2010/02/double-
exports- in-five-years-posner.html.

2. Jack, comment on Posner, “Double Exports.”
Becker-Posner Blog, The. http://uchicagolaw.typepad.com/beckerposner/.

E-mail or text message

E-mail and text messages may be cited in running text (“In a text
message to the author on March 1, 2010, John Doe revealed . . .”) instead of
in a note, and they are rarely listed in a bibliography. The following
example showsthe more formal version of a note.

1. John Doe, e-mail message to author, February 28, 2010.

Item in a commercial database

For items retrieved from a commercial database, add the name of the
database and an accession number following the facts of publication. In this
example, the dissertation cited above is shown as it would be cited if it were
retrieved from ProQuest’s database for dissertations and theses.

Choi, Mihwa. “Contesting Imaginaires in Death Rituals during the
Northern Song Dynasty.” PhD diss., University of Chicago, 2008. ProQuest
(AAT 3300426).
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